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A. 1 Publications — A Tribute 
from the Law Quarterly Review 

“ One cannot but marvel at the industry and wide 
scope of the activities of the authors. Each month, 
in All India Reporter, they give us an up-to-date 
selection of the rulings of all the superior Courts 
in India. They issue monthly and annual digests. 
From time to time they publish valuable encyclo- 
pedic commentaries on the more important statutes. 
It is unlikely that in any other country in the world 
is case-law collected and pigeon-holed in a way which 
makes it more easily available. No doubt the authors 
have a large number of assistants, but the burden of 
planning and supervising their work must occupy 
so much of their time that one suspects that, like 
Him that keepeth Israel, thej |^her slumber nor 

sleep. They are always willing to experiment.” 

(1958) 74 Lavy Quarterly Review. — Pages 316-17. 




The organisation required to produce such books 
exists at present only in India, and there is no 
prospect that anywhere but in Nagpur, will a small 
village of devoted workers be dedicated to the 
production of the reports, manuals and editions of 
standard works of reference that have given All 

“"f*! position. Mulla and 

A. 1 . K. are the great names in the Law Books 
for India ; they are as different as chalk from 
cheese ; and recent works appearing in their series 
confirm the impression that they will go on for 
ever (1964) 80 Law Quarterly Review.— Page 448. 
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PREFACE 

(Reprinted from Vol. 11 


When the A.I.R. entered the Eeld with the first edition of its “Manual* in 
the year 1947, it at once leapt to the first rank and carv'ed for itself an unrivalled 
position in the field of such publications, although it was a newcomer in that 
particular field. This was due to certain settled principles of the A.I.R. to which 
it has been adhering steadfastly since its foundation more than 50 years ago. 
These principles may be summed up in three rules, which the A.I.R. has been 
having as its watchwords since the beginning: (1) thoroughness, (2) exhaustiveness, 
and (3) meticulous study of all possible ways by which the usefulness of a pubh- 
cation to the legal profession can be enhanced. All these three principles were given 
full effect to in the A.I.R. Manual. 

2. The publication proved to be the most exhaustive and reliable collection ol 
•central statute-law together with all the- rele\-ant case-law bearing on it, summa- 
rised, arranged and presented in a mpst conscientious manner with a view to 
afiording the maximum facilities to the legal profession, both on the Bench and 
at the Bar. These qualities meant very hard work both for the editorial staff 
engaged by the A.I.R. as well as for the management. But they have built up 
the reputation of the A.I.R. Manual on a most solid and enduring foundation. 
This reputation brought correspondingly good results as regards the actual sales 
of the publication and in a little over 20 years after the A.I.R. entered the field, a 
third edition of the Manual has become necessary to meet the insistent demand 
of the legal profession. 

3. It is needless to dilate, at length, on the special features of the publication. 
It gives, as in the previous editions, both civil and criminal Acts, and the incon- 
venient and illogical division into civil and criminal portions has been rejected 
as in the previous editions. The post-Independence period has been extraordi- 
narily prolific in the matter of legislative output, both at the Centre and in the 
States. The A.I.R. Manual aims at placing within the reach of the profession, at 
•a reasonable cost, the entire body of central statute-law together with tlie rele- 
vant case-law arranged in a convenient form which has been developed, after 
.patient thought and experimentation, as being the most suitable from the point of 
view of quick and efficient service to the profession, whenever its members may 
have to look up a point of law in the statutes of India. Needless to say that our 
statutes, unlike under the English system, constitute the staple of our law and, 
therefore, provide the most important and the bulkiest part of our law. 

4. In the interval of about 8 years since the completion of the second edition, 
more than 100 new Acts have been added to the statute book and there have 
been also a very vast number of amendments and additions to the old Acts. This 
edition includes all the new Acts and all the up-to-date amendments, besides giving 
the State amendments also wherever it was possible to trace them. 

5. Among the new Acts, special mention may be made of some which are ol 
•Outstanding importance. Perhaps, the first place in this category will have to be 
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given to the Limitation Act of 1963 which has taken the place of the Act of 190a 
and not only overhauled the entire Law of Limitation but has revolutionised and 
simplified the law in many respecte as, for instance, in regard to suits for posses- 
sion of immovable property and applications for execution, which were two of 
the toughest and most confusing topics under the previous Limitation Act. The 
Advocates Act, 1961, has repealed the Bar Councils Act, 1926, and the Legal 
Practitioners Act, 1879 and has brought into existence a single unified Bar for 
the whole of India — which is itself a revolutionary change in the constitution of 
the Indian Bar and has been looked forward to, for a very long period by the 
whole Bar as an ideal to be realised. 

6. The Arms Act, 1959, is another important Act which, by liberalising the 
provisions of the Arms Act of 1878 in a marked way, has shown itself to be a product 
of the post-Independence period. The Income-tax Act of 1961 has overhauled 
the whole structure of the Income-tax Act, 1922, and made a real attempt at 
simplification of the provisions of the law. Other Acts of the period also reflect 
the spirit of the times, each in its own way. 

7. Above everything, however, this edition of A.I.R. Manual will be of special 
value to the Bench and the Bar as perhaps the most exhaustive and up-to-date refer* 
ence book on the Constitution of India. The period, after the last edition, has wit- 
nessed an enormous growth and development of the Constitutional Law of India. 
Not only have there been a very large number of important aimendments of the 
Constitution during this period but a phenomenally voluminous body of case-law 
which has accumulated on the Constitution. 


8. This edition will not only contain the most authoritative version of the Con- 
stitution but also the most exhaustive collection of the case-law bearing on it. The- 
subject is so voluminous that no ordinary text-book can be expected to cope with 
it and do full justice to it. This edition will be found to be practically unequalled 
as a book of reference on the Constitution of India. 


9. All the special features of the previous editions, such as synopsis, “at-paging" 
of the Reports, etc., are continued in this edition and have also been considerably 
improved. These special features have been enumerated elsewhere at the begin- 
ning of this volume. 

10. Before concluding, it is our pleasant duty to place on record our sense of 
gratitude to aU our colleagues without whose unstinted labour and co-operation 
it would have been impossible to bring out such a vast publication. The editorial 
work, as can be seen, consists mainly of two branches: (i) that relating to pre- 
paring and editing the text of the various Acts, and 'ii) the collection and editing of 
the notes of case-law bearing on the different Acts. 


lh\ ioT preparing and editing the text of the various Acts has- 

^ ably shouldered and executed by Sarvashii D. R. Rajandekar, B.A., LL.B, 

IX B Sarvashri P. A. Bakre, B.A, 

iX.B., H. G. Pathak, B.A.. LL.B., and S. G. Kulkami. B.A., LL.B. 

Son Itth organising and managing the editorial work in conneo 

non with the case-law must go to Shri V B Bakhalp & r r n i. i. 
assisted bv a j * 5 i v. n. uakuaie, M.A., LL.B., who has becQ 

Sted by a band of devoted workers, among whom may be chiefly mentioned 
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Sarvashri R. G. Dhobley, B.A.» LL.B., D. H. Zadgaonkar, B.A., LL.B.» K. S. Bakre. 
B.Sc., LL.B., M. Kiippuswami, B.A., B.L., G. M. Jatar, B.A., LL.B., S. S. G^, 
B.A., LL.B., M. V. Joshi, B.A., LL.B., L. G. Chavhan, B.A., LL.B., B. N. Pradhan, 
B Sc LL.B. C. W. Moharir, B.Com., LL.B., D. V. Tbakre, B.Sc., LL.B., G. D. 
Ruik^. B.A., LL.B., Y. P. Baxi, B.A.. LL.B., M. N. Thomare, B A. LL.a, 

B. D. Bliave, B.Sc., LL.B., D. G. Bhagxvat. B.Sc. LL.B., N. N. Harshe, M. A., LL.B. 
F.I.A., V. R. Buclie, B.A., LL.B., G. G. Modak, B.Sc., LL.B., V. S. Sariiia, 

B.A., LL.B. and S. V. GoKvalkar, B.A., LL.B. 


13. Shri Gopalrao Udar and his team including among others Sarvashri P. K. 

Thosar, H. W. Mendhi, Govindrao Udar, D. R. Landge. Ku. S. Naidu, Ku. 
Deshp^de and Ku. S. Deshpand© ha\e done the very arduous and responsible 
work of correcting and pirssing the proofs and our thanks are due to them for 

this. 


14. Scarcely less important than the work of the editors has been the work ol 
Shri B. R. Abhvankar, who. with his devoted band of workers including Sarvas^ 
M. S. Savarkar,' B. R- Katankar. D. P. Alshi, W. J. Joshi, P. N. Deo, G. D. 
Deshpande, S. M. Lambe, L. S. Wavde and D. T. Joshi and others has manned the 

responsibility of preparing the manuscript for the press. 

15. Thanks must also be given to Sarvashri M. W. Chitaley, C. R. Banen'ee, and 

G. G, Padhye, M. M. Kanitkar and others of the A.I^ Rota^ nrin^ 

who, under the leadership and guidance of Shri J. W. Chitaley. finished the pnnt- 

ing of the work in record time. 

16. Last, but by no means least, our thanks are due to Shri W. W. Chit^ey, 
B.A. LL.B.. who has been in overall charge of the whole undertaking and whose 

exceptional talents, in organising and managing the business side of 

are of inestimable value for the success of the gigantic undertaking that this pubU- 

cation obviously is. 


13th June, 1969. 


D.V.C. 

S.A.R. 


SCHEME OF PUBLICATION 


1. Only existing Central Acts of all-India importance are given. 

2. Acts are arranged in the alphabetical order of their short titles. 

3. The prefixes ‘The’ or ‘The Indian’ in the short title of an Act are not taken 

into consideration in the alphabetical arrangement. 

4. After all the Acts, the existing non-temporary Central Ordinances are given 

and arranged also alphabetically. 

5. Provincial or State Amendments to the provisions of the Central Acts or 

the State Acts which repeal or replace a Central Act are given in their 
appropriate places wherever it is possible. But it is not possible to 
guarantee completeness in this respect. 

6. Rules made by the Central Government under an enactment are, wherever 

possible, indicated in appropriate places along with their Gazette refer- 
ences. 

7. All the amendments, repeals and adaptations are carefully traced and in- 

corporated in the text of tlie enactment. 

8. Date of the commencement of an enactment or that of the amendment is 

given where published in the Gazette. 

9. A verbatim reproduction of the Statement of Objects and Reasons is in- 

variably given. 

10. Useful notes on the provisions of an enactment culled from the Statement 

of Objects and Reasons and the Select Committee Report are given 
under those provisions. 

11. A statement showing how an Act is affected by subsequent amendment, 

adaptation or repeal in part is given. 

12. Wherever possible, cognate provisions are indicated. 

13. A few Acts enacted by British Parliament but applicable to India or the 

information about which is useful in India are also included. 

14. Notes containing exhaustive points and all important cases are given and 

arranged under appropriate headings under the respective statutory 
prov’isions. 

15. ^Vhelever necessary, comparative table showing the parallel provisions of 

the present and past Acts is given. 

16. After giving all the existing Central Acts made applicable to the whole 

o ndia and enacted up to the end of the year 1968, an attempt wiJl 

e made to include such Central Acts as have been enacted during 

period interN'ening between the publications of the first and the last 
volumes of the series. 

17 A complete ^Jst of all the Acts and Ordinances included in the series will 
be given m the last volume. 

A all the Acts in the series will form the last item of 
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VOLUME VI 



CONSTITUTION OF INDIA (contd.) 

PART XIV (contd.) 

SERVICES UNDER THE UNION AND THE STATES (contd.) 

CHAPTER I (cwitd.) 

SERVICES (c<mtd.) 


310. Tenure o£ office of persons serving the Union or a State. — (1) Except as 
expressly provided by this Constitution, every person who is a member of a defence 
service or of a civil service of the Union or of an all-India service or holds any 
post connected with defence or any civil post under the Union, holds office during 
the pleasure of the President, and every person who is a member of a civil service 
of a State or holds any civil post under a State holds office during the pleasure of 
the Governor ® of the State. 

(2) Notwithstanding that a person holding a civil post under the Union or a 
State holi office during the pleasure of the President or, as the case may be. of 
the Governor ® ®] of the State, any contract under which a person, not being 
a member of a defence service or of an all-India service or of a civil service of the 
Union or a State, is appointed under this Constitution to hold such a post may, 
if the President or the Governor, ® *] as the case may be, deems it necessary 
fax order to secure die services of a person having special qualifications, provide for 
the payment to him of compensation, if before the expiration of an agreed period 
that post is a abolished or he is, for reasons not connected with any misconduct 
on his part, required to vacate that post. 

[Government of India Act (1935), S, 240 (1), (4).] 

[aj The words “or, as the case may be, the Rajpramukh” were omitted by the Con- 
stitution (Seventh Amendment) Act, 1956, S. 29 and Schedule (1-11-1950). 

[b] The words "or Rajpramukh" and “or, the Rajpramukh" were omitted ibid. 


311. Dismissal, removal or reduction in rank of persons employed in civil 
capacities under the Union or a State. — (1) No person who is a member of a civil 
service of the Union or an all-India service or a civil service of a State or holds 


ARTICLES 310 AND 311 — SYNOPSIS 

1. Scope and applicability. 

2. Retrospective effect. 

3. Conditions of service and recruitment. 

— See also ibid. Art. 309* 


4. Appointment and dismissal of mem- 

bers of judicial service — See also 
Note 52. 

5. Persons to whom Articles apply. 

6. Persons In temporary service — 
See also under Notes 24 and 104. 


CVol. 61 3 A. M. 1 



2 [Arts. 310 & 311] 


[The] Constitution of India 


a civil post under the Union or a State shall be dismissed or removed by an autho- 
rity subordinate to that by which he was appointed. 

a[(2) No such person as aforesaid shall be dismissed or removed or reduced 
in rank except after an inquiry in which he has been- informed of the charges 
against him and given a reasonable opportunity of being heard in respect ot those 
charges and where it is proposed, after such inquiry, to impose on him any such 
penalty, until he has been given a reasonable opportunity of making representation 
on the penalty proposed, but only on the basis of the evidence adduced during 

such inquiiy : 

Provided that this clause shall not apply — 

(a) where a person is dismissed or removed or reduced in rank on the ground 

of conduct which has led to his conviction on a criminal charge; or 

(b) where the authority empowered to dismiss or remove a person or to 
reduce him in rank is satisfied that for some reason, to be recorded by 
that authority in writing, it is not reasonably practicable to hold such 
inquiry; or 

(c) where the President or the Governor, as the case may be, is satisfied that 

in the interest of the security of the State it is not expedient to hold 
such inquiry. 

(3) If, in respect of any such person as aforesaid, a question arises whether it 
is reasonably practicable to hold such inquiry as is referred to in clause (2), the 
decision thereon of the authority empowered to dismiss or remove such person or 
to reduce him in rank shall be final.] 

[Government of India Act, 1935, S. 240 (2) and (3).] 

[a] Substituted for original clauses (2) and (3), by the Constitution (Fifteenth 
Amendment) Act. 1963, S. 10 (.5*10-1963). 


Articles 310 and 311 — Synopsis (contd.) 

7. Probationers — See also Notes 

39 and 112. 

8. Persons In defence services. 

9. Servants of co-operative societies. 

10. Servants of educational bodies. 

11. Servants of Statutory Corpora- 

tions. 

12. Members of Police Service. 

13. Service u**der Municlpailttes, 

local boards and panebayats. 

14. Contract service — See also 

Note 5. 

IB. Civil Posts and Civil Services — See 

also Note 5. 

16. Members of Indian Civil Service — 

See also Article 314. 

17. **Excepl as expressly provided by ibis 

Constitution” _ See also Note 18. 

18. '‘Holds office during the pleasure of 

— Rule of pleasure In 

Art. 310 (1) — Its scope and limi- 
tation. 

19. English Law. 

20. Age of superannuation — Altera- 

tion of rule as to. 

21. Scales of pay, alteration of. 

22. Pleasure, whether can be dele- 

gated. 

23. Right to bold office, whether Funda- 

mental Right — See also Article 309. 

24. '^Dismissed" or "removed" — Gene. 

ral. 

25. Article 311 (2) applies only 

when there Is punishment. 


26. Termination of service, when 

amounts to punishment — 
Tests and illustrations. 

27. Termination of service of tempo. 

rary servants. 

28. Termination on basis of mis- 

conduct, negligence, etc. 

29. Termination in terms of Service 

Rule or contract of service. 

30. Phraseology of order does not 

determine its nature. 

31. Automatic termination of service 

under Service Rules. 

32. Distinction between 'removal* 

and ‘dismissal* — See also 
Note 24. 

33. Removal of honorary servant. 

34. Discharge. 

35. Retrenchment. . 

36. Discharge on account of aboli- 

tion of post. 

37. Termination upon integration of 

States. 

38. Discharge from temporary posts 

• — Right to Uen on sutotantlve 
post — See also Note 135. 

39. Discharge of probationer. 

40. Termination on ground of lack 

of competency or on ground of 
medical unfitness. I 

41. Removal on ground of being 

member of political party — 
See also Note 125. 

42. Withholding of salary. 



IThe] Constitutioa of India 


[Arts. 310 & 311] 8 


Articles 310 811 — Synopsis (contd.) 

43. Termination after extension of 
superannuation — See also 
Note 103. 

44, Authority by whom Government ser- 
vant can be dismissed or removed 
— Article 311 (1) — General* 

45. DeIe|{atlon of power of dismis- 

sal. 

46. Appeal from dismissal. 

47. ^^Subordinate**, meaning of. 

43. Appointing authority. 

40. Who can dismiss or remove or 
order compulsory retirement or 
suspension — Illustrative cases. 

60. Wbo can order reduction In 

rank. 

61. Prevention of Corruption Act — 

Wbo can sanction prosecution. 

62. OITicers and servants of High 

Court — power to appoint and 
remove — See also Note 4, 

53. Enquiry and report by aulhority 
different from that ciupowcred 
to dismiss. 

64. Aulhority wbo can Isstie notice 

— See also Nolc 80. 

65. Order of suspension pending 

final Order of dismissal by 
another authority. 

56. Service Rules — General — See also 
Article 309. 

67. Rules contravening Article 311 

( 2 ). 

68. Two types of Rules. 

69. Rules, whclhep “laws in force” 

— Sec also Article 313- 

60. Aliepablllty of Rules — See also 

Note 20. 

61. Rules not legally enforceable. 

62. Rules legally enforceable. 

63. Termination of service according to 

terms of contract or conditions of 
service — See also Note 29. 

64. Reasonable opporlunlly to show cause 

against proposed action — General. 

65. Scope and ambit of right con- 

ferred by Article 311 (2). 

66. Temporary civil servants. 

67. Charge-sheet, right of civil ser- 

vant to. 

68. Charges not to be vague. 

69. Notice to specify particular 

punishment to be awarded and 
grounds thereof. 

70. Enhancement of pimlsbroent by 

higher authority. 

71. Additional charges and amend- 

ment of charges. 

72. Powers of revising authority. 

73. Bias and want of bona fide — 
See also Note 75 (d). 

74. Reasonable opportunity, wbnt 

amounts to — General. 

(a) Two opportunities. 

(b) Right to copy of findings 
of enquiry and other docu- 

w mCnls. 


(c) Right to personal hearing. 

(d) Right to be represented. 

(c) Right to call witnesses. 

(f) Right to cross-cxaniine. 

(g) Itcusoiiablc opporlunlly 
gl'cn — Illustrative eases. 

(Ii) Reasonable opnortiinlty not 
given — Iliusirative cages. 

75. Departmental enquiry — Gene- 
ml. 

(a) Findings of. 

(b) Evidence. 

(c) iSatiirnl .jnstice. rules of. 

(d) Bias and bona 6des — 

See also Note 73. 

(c) Procedure. 

(f) Depai'imental Inquiry after 

ar(|iilttal in criminal prosc- 
ontion — See .also Note 
126 . 

(g) Pow'ers of appellate auth- 
orlty. 

7G. WnlvCr of enquiry and objections 
to defects In it. 

77. Opportunity given but not avail- 

ed of. 

78. Apology by civil servant — 

Effect. 

70. Public Service Commission — Re- 
fereOce to — See also Note 136 
and Article 320. 

80. Show cau.se notice, by whom to 

be given. 

81. Authority who can frame 

charges. 

82. Order must show that authority 

applied its mind. 

83. Reinstatement — Effect of. 

84. Domestic enquiry. 

85. Fresh pi-Oeccdiiigs in respect of 

same matter. 

86. Article 311 (2), Provisos. 

87. Article 311 (3). 

88. Voluntary resignation or voluntary re- 

tirement. 

89. Suspension — See al.$o Note 105. 

00. Retirement on superannuation. 

01. Withholding increments. 

92. Compulsory retiremeut. 

93. Compulsory retirement on pro- 

portionate pension in terms of 
specifle Service Rule, Is not 
dismissal or removal. 

94. Compulsory retirement, when 

dismissal or removal. 

96. Except where authorised by 

specIQc Rules, compulsory re- 
tirement before age of super- 
annuation is dismissal or re- 
moval. 

90. Compulsory retirement based on 
charges of misconduct, negli- 
gence, etc.. Is dismissal or re- 
moval, 

97. Compulsory retirement coupled 

with loss of benefits already 
earned is dismissal or removal. 
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98. Compulsory rctlremeDt amount- 

ing to removal — No right to 
pension. 

99. Alteration of superannuation rule 

— See Note 20. 

too. Right ol ministerial servant to 
continue In service till age of 
sixty. 

101. Compulsory retirement with re- 

trospective effect. 

102. Reduction of pension as punish- 

ment. 

103. Extension of superannuation. 

104. ^Reduction In ^ank*^ 

106. Suspension Is not reduction. 

106. Reduction must be by way of 

penalty. 

107. Tests for determining whether 

reversion amounts to reduction 
In rank and Illustrative cases. 

108. Instances where reversion 

not amount to reduction In 
rank. 

109. Mala fide order ol reduction. 

110. Reversion from officiating post 

On grouud of Incompetency or 
unfitness. 

111. Demotion on ground of finan- 

cial stringency. 

112. Extension t>f probationary period 

— See also Note 7. 

113. Officiating appointments and 

temporary posts. 

114. Reversion from officiating post 

to permanent post not reduc- 
tion where Incapacity Is only 
background or motive and not 
basis of reversion. 

115. Retrospective reversion. 

110. Abolition of post and reversion 
to lower rank. 

117. Integration of services upon abo. 

lltlon of former Indian Slates 
and on reorganisation of States. 

118. Cancellation of promotion. 

119. Refusal to promote. 

120. Reversion and departmental en- 

quiry for same cause. 

121. Retrospective orders under the Arti- 

cles* 

122. Censure. 

123* Determining order of seniority. 

124. Grounds of dismissal or removal. 

126. Grounds of dismissal — Subversive 

activities — See a’so Note 41. 

120. Criminal proceedings against officer. 

127. Suit for declaration. 

128. Suit for salary. 

129. Suit for pension. 

ISO. Suit tor damages. 

131. Suit for mandatory Injunction. 

132. Claim for dearness allowance. 

133. Writ proceedings — See also Arts. 226 

and 32. 

134. Equality elanaes In the ConsUtntlon. 
186. Lien. 


136. Pnbllc Service Commission, consalta- 

tion with — See also Article 320. 

137. Public Servants (Inquiries) Act, 37 of 

I860. , 

138. High Court’s power of supennien- 

dence under Article 227. 

139. Practice. 

1. Scope and applicability. — (1) Arti- 
cle 310 fetters Article 309 while Art. 309 
does not control Articles 310 and 311. 
(1966) 70 Cal WN 925 (929) = (1967) 2 
Lab LJ 782 (DB). 

(2) Articles 309. 310 and 311 should be 
read together. AIR 1959 Andh Pra 497 
(500) (DB). 

(3) Article 309 has to be read subject 
to Arts. 310 and 311. Article 310 has to be 
read subject to Art. 313* Article 311 is not 
subject to anv other provision of the 
Constitution. "Doctrine of pleasure has 
lost some of its majesty and power 
because it is controlled by provisions of 
Article 311 AIR 1967 All 197 (200) = 
(1968) 2 Lab LJ 6. 

(4) Clauses (1) and (2) of Article 311 
have to be read as qualifications or pro- 
visos to Article 310 (1). AIR 1958 SC 300 
(304). 

(5) Provisions of Articles 309 and 310 
are subject to provisions of Article 229. 
AIR 1964 Punj 285 (287) = ILR (1964) 

1 Punj 377 (DB). 

(6) Article 311 is a mandatory provi- 
sion which has to be complied with, 

before the pleasure as envisaged in Arti- 
cle 310 can be exercised* AIR 1966 Cal 
252 (257) = (1967) 1 Lab LJ 318 (DB). 

(7) Article 311 is mandatory and no 

attempt should be made to circumvent or 
bypass it by colourable acts; nor is it 
advisable to do anyting which may even 
reasonably give such an impression, for, 
justice must not only be done but it 

must also be seen to be done. 1963 Cur 
LJ 260 (286) (Punj). 

(8) A violation of Article 311 (1) or 
311 (2) is a justiciable issue in a Court 
of law, as the terms thereof are manda- 
tory and not permissive, qualifying the 
provisions of Article 310 and providing a 
condition precedent to the exercise of the 
power under Article 310. AIR 1961 Mad 
486 (489. 490) = (1961) 1 Mad LJ 273 
(DB). 

(9) Article 311 only covers certain 
forms of punishment against a Govern- 
ment servant. AIR 1954 Madh B 49 
(51) = ILR (1954) Madh B 314. 

(10) Article 311 gives a two-fold pro- 
tection to persons who come within the 
Article, namely (1) against removal or dis- 
missal bv an authority subordinate to 
that by which they were appointed and 
(2) against dismissal or removal or reduc- 
tion in rank without giving them a rea- 
sonable opportunity of showing cause 
against the action proposed to be taken 
in regard to them. AIR 1958 SC 86 f41) « 
1068 SCR 828 •• AIR 1966 Madh B 269 
(261) = 1956 Madh BLJ 292 (DB). 
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ArUcles 310 & 311 — Note 1 (contd.) 

(11) Termination of service except as 
punishment is not covered by Art. 311. 
(1957) 70 Mad LW 965 (969) -= (1967) 2 
Lab LJ 668 •• AIR 1967 Madh Pra 79 
(80) *=» 1965 MPLJ 990 (DB) *• (1963) 
76 Mad LW 164 (165) •• AIR 1961 All 
316 (318) •* AIR 1961 Ker 203 (207) = 
1960 Ker LT 1179 (DB) ** AIR 1959 Mad 
I (5) = (1958) 2 Mad LJ 379 (DB) *• 
1957 Ker LT 772 (773) = (1968) 2 Lab 
LJ 82. 

(12) If the duties of an employee 
relate to activities which fall directly within 
sphere of the Union or the State and his 
services are under the direction and 
control as also his appointment was bv 
either Union or State, then Article 311 
will apply. AIR 1966 All 552 (554). 

(13) A person who is not a member of 

a civil service of the Union or an All 
India service or a civil service of a State 
or holds a Civil post under the Union 
or a State cannot claim protection of Arti- 
cle 311. AIR 1968 Puni 312 (313) = 

1968 Lab IC 967 = ILR (1967) I Punj 
649 (FB) •• AIR 1967 Pat 160 (165) = 
1966 BLJR 770 (DB). 

(14) In order to see whether a person 

was entitled to benefits of Article 311. one 
had to look to the post he is holding at 
the time the disciplinary action is taken 
against him. AIR 1969 Delhi 170 (177, 

178) « (1969) Lab !C 649 (DB). (AIR 
1965 SC 360« Dial. (1964) 66 Punj LR 

1040, Rel- o®.) (School run by Government 
transferred to society registered under 
Societies Registration Act — Some mem- 
bers of Board of Society, Government no- 
minated — Services of petitioner who was 
employee of school continued by Board 
after termination bv Government does not 
remain a Government servant.) 

(15) Protection under Article 311 is not 
available to a workman of private em- 
ployer. AIR 1980 Tripura 35 (39. 49). 

(16) Protection under Article 311 is not 
available to a machinist in Ordnance 
Factory. AIR 1966 Madh Pra 82 (84, 
85) = 1965 MPLJ 881. 

(17) Mysore Village Offices Abolition 
Act (XIV of 1961) is valid — Article 311 
Is not relevant in this respect. AIR 1964 
Mvs 84 (94) «= (1964) 1 Mys LJ 50 (DB). 

(18) Analogy of the Article not to be 
made in view of difference in language 
of the Article and Section 298 of Assam 
Act 15 of 1957. AIR 1967 SC 1898 
(1400) » (1067) 2 SCR 732- (AIR 1966 
.\ssam & Nagaland 120, Reversed.) 

(19) The word Slate in Article 311 is 
not the State as defined in Article 12, 
but State as defined in Article 308. AIR 
1962 Madh Pra 50 (54) = 1961 MPLJ 
1466 (DB) •• AIR 1960 Puni 554 (656) 
(DB) •• AIR 1960 Cal 549 (550, 551). 

(20) Service Chapter of the Constitution 
relates only to recruitment, conditions^ and 
tenure of service of persons, citizens 


or otherwise, appointed to a civil 
seivice or to posts in connection with 
affairs of the Union or any State. AIR 
1061 SC 664 (560 lo 573) = (1961) 1 Andh 
WR (SC) 63 = (1961) 1 SCJ 310. 

(21) Unless there is valid appointment 
the person is not entitled to the benefit 
of Article 311 (2). AIR 1957 Him Pra 49 
(51) ** AIR 1955 Nag 163 (164) = ILR 
(1955) Nag 187 (DB) •* AIR 1965 Madh 
Pra 48 (52) = 1964 MPLJ 447. 

(22) Government’s order appointing a 
person as police patel with eflecl from 
future date — He has no right lo the 
post till the future date arrives — Revo- 
cation of the order before that date does 
not attract Article 311. (1967) 2 Lab LJ 
813 (815) (Gui) = 9 Guj LR 749 (DB). 

(23) Article 310 (2) contemplates pre- 
mature termination of contractual service- 
(1967) 10 Law Rep 555 (594) (DB). 

2, Rctrospecllve effect. — (1) Article 311 
does not apply to an order of dismissal, 
removal or reduction in rank passed be- 
fore the Constitution. AIR 1956 Pat 23 
(28) (DB) •* AIR 1956 Puni 106 (108) = 
ILR (1956) Puni 77 (DB) •• AIR 1955 
Hvd 168 (169) = ILR (1955) Hyd 370 
(DB) •• AIR 1955 Puni 157 (158) (DB) 
•• AIR 1959 Pat 326 (327) = 1959 BLJR 
279 (DB). 

(2) Enquiry into charges — Order of 
compulsory retirement passed after com- 
mencement of Constitution — Order is 
governed bv Article .311. AIR 1964 Andh 
Pra 206 (212)= (1965) 1 Lab LJ 34 
(DB). 

(3) As regards pre-Conslitution mis- 
conduct, the provisions of the Constitu- 
tion only should govern matters In rela- 
lion lo public office after the coming in- 
to force of the Constitution. AIR I960 
Andh Pra 479 (481, 482. 485) « ILR 
(1960) 2 Andh Pra 148 (DB)- 

(4) Where a suit by a retired Govern- 

ment servant again.^^t Government for 
certain declarations about conditions of 
service and recovery of arrears of pay 
was brought long before the Constitution 
of India came into force Article 310 has 
no application. AIR 1959 All 393 (396) 

(DB). 

(5) The Constitution is prospective in 

effect, but not retrospective, unless other- 
wise provided by the Constitution itself. 
Article 311 has improved the position of 
civil servants inasmuch as the guarantee 
under it extends even to a case of remo- 
val. AIR 1964 Andh Pra 206 (210) - 

(1965) 1 Lab LJ 34 (DB). 

(6) Amendment made by Constitution 
(15th Amendment) Act, 1963 is not retros- 
pective. AIR 1970 Delhi 62 (56) (DB). 

3. Conditions of service ^nd recruit- 
ment. — See also ibid. Art. 309. — (1) 
The conditions of service of a Govern- 
ment servant appointed to a post, per- 
manent or temporary, are regulated by 
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Articles 310 & 311 — Note 3 (contd.) 
the terms of the contract of emplovraent 
expressed or implied and. subject thereto, 
by Ibe rules applicable to the members 
of the particular service. AIR 1958 SC 
30 (42). 

(2) A person, who has been appoiniea 
temporarily to a post but has been in 
continuous service for more than three 
years or has been certified by the ap- 
pointing authority as fit for employment 
in a quasi-permanent capacity, acquires 
what is known as a quasi-permanenl 
stains under the Rules. AIR 1958 SC 36 
(48). 

[See AIR 1958 SC 419 (431).] 


(3) Where a person is appointed sub- 
stantively to a permanent post in Govern- 
ment service, he acquires a right to hold 
the post until, under the rules, he attains 
the age of superannuation or is compul- 
sorily retired on proportionate pension on 
attaining the prescribed age or completing 
the prescribed number of years’ service 
for such retirement. AIR 1958 SC 36 
(42). 

(41 Where a Government servant has 
been appointed to a specific post and 
that post is in its very nature such that 
it can be performed at the particulai 
place only, ho cannot under rule 15 of 
the Fundamental Rules be transferred to 
another post. AIR 1959 All 629 (630, 

631). 

(5) On the merger of the former Indian 
State of Mandi in Himachal Pradesh 
(later a Part C State of the Union of 
India) the old contracts of service came 
to an end. The right to enforce an assur- 
ance with respect to the services remain.s 
only with the high contracting parties. 
AIR 1959 Him Pra .32 (33). 

(6) Passing of recruitment examination 
— Confers no right to service — Cancel- 
lation of examination — High Court does 
not interfere bv way of writ unless right 
of a parly is affected in any matter. AIR 
1960 All 123 (123) (DB). 

(7) Temporary appointments can be 
only under Rule 7-A, Madras Subordinate 
Civil Judicial Service Rules — Conditions 
for such appointment — Satisfaction of 
Governor regarding existence of the con- 
ditions — Function is administrative and 
not justiciable. AIR 1961 Andh Pra 229 
(234 to 237) = ILR (1960) 2 An Pra 61 
(DB). 


(8) Order of appointment of Mauzadar 
w’ho Is in effect agent for collection of 
revenue on behalf of State Government, 
on basis of commission — Cancellation 
of appointment for failure to give secu- 
rity — Government has absolute right tu 
pass order of appointment and cancelling 
the same. AIR 1959 Assam 118 (119) 


(9) Complaints as to service condition 
— Not amenable to Judicial review unde 


(10) Held, on facts that the fact that 
the conditions of service were not men- 
tioned in the second order of appoint- 
ment could not give rise to an implied 
contract that the petitioner would continue 
to be employed till the Department contin- 
ued to exist or till he attains the age of 
55. The very use of the words ‘has been 
pleased to re-appoint’ in the second order 
implied that the appointment was subject 
to the same conditions, AIR 1958 Tripura 
38 (39, 40). 

(11) Where the grievance is that a 
civil right of Government servant is taken 
awav on basis of an executive instruction 
which is not applicable to him in the 
matter of his seniority in service and the 
grievance is found to be justified. High 
Court has jurisdiction to grant relief. 
AIR 1969 Puni 257- (AIR 1966 Punj 443 
(445), Reversed.) 

(12) Terms of serx’ice — Can be altered 
unilaterally by Government — No vested 
contractual right for servant. AIR 1967 
SC 1889 (1804, 1895). 

(13) Government servant — Ordinance 

issued under Article 123 relating to con- 
ditions of service and Service Rules 
framed under Proviso to Article 309, 
affecting fundamental rights — Validity 
is justiciable under Article 226 — Arti- 
cle 310 no bar. AIR 1962 Bom 53 (60, 

61) := 1961 Nag LJ 695 (DB). (Reversed 
on another point m AIR 1063 SC 812.) 

(14) Appointment on temporary basis — 
Rules not providing for such appointment 

— Appointment is under Governor's 
powers under Article 310. ILR (1965) 15 
Raj 664 = 1966 RLW 262 (286) (DB). 

(15) Government servant — Resignation 

— Acceptance by Government — With- 

drawal of resignation not permissible 
even before communication of order of 
acceptance. AIR 1969 SC 180 (182) » 

(1969) I SCA 48 = 1969 Lab IC 310. 


4. Appointment and dismissal of mem- 
bers of Judicial service — See also 
Note 52. — ( 1 ) Judges are entitled to 
protection under Article 311 (2). 1966 All 
WR (HC) 705 (713) = 1968 All LJ 879. 

(2) The power of control of the High 
Court over judicial officers under Arti- 
cle 235 has to be exercised in accordance 
with the conditions of service prescribed 
bv law under Article 309. But this only 
refers to matters of procedure. AIR 1955 
^dhra 65 (68) = ILR (1965) Andhra 132 

(3) Disciplinary jurisdiction of High 

Court over District Judge and Judges 
subordinate to them, vests exclusively in 
High Court except making order of dis- 
missal or removal — Exercise of Gov- 
ernor s powers has to be in consultation 
with High Court. AIR 1965 Bom 166 
(163) = 67 Bom LR 170 (DB). •• 

AJR 1961 Cal 1 (9, 11, 12) = 65 Cal WN 

ool (oB). 

(4) Order by Government on recom- 
mendations of High Court — Ancillary 
recommendation of High Court to com- 
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Articles 310 & 311 — Note 4 (contd.) 

firm member as Subordinate Judge be- 
fore reliring him compulsorily not ac- 
cepted — Nlerc non-acceplancc did imt 
affect validilv of main order of punish- 
ment- AIR 1965 Orissa 183 (186) = (1965) 

7 OJD 74 (DB). 

(5) Where the appointing authority is 
the High Court, it can remove a person 
from service. But the power of Gov- 
ernor to remove him under Article 310 
is not afTected. AIR 1954 Mad 1043 
(1045). 

(6) Where an appointment is not in 
accordance with the provisions of Arti- 
cle 233 or Article 234. it will be invalid. 
But this will not affect the jurisdiction 
exercised by the person appointed as a 
member of the iudicial service. AIR 1956 
Rai 104 (107) = ILR (1956) 6 Rai 74 
(DB). 

(7) The Chief Justice of a High Court 
has the power of appointment, dismissal 
and discipline in regard to the staff of 
the High Court. AIR 1953 SC 286 (291) -- 
(1955) 2 SCR 1331. 

(8) Under the Patna High Court Rules, 
the position of a copyist is not that of a 
licensee and a copyist once employed in 
the copying department is entitled to 
work as copyist so long as his work is 
not inaccurate or in other respects un- 
satisfactory. AIR 1956 Pat 257 (267) 

ILR 35 Pat 312 (DB). 

(9) Rules 4 and 5, Andhra C. S. (D- P, 
T.) Rules — Enquiry — Cases of ludi- 
cial officers are taken away from purview 
of Tribunal. AIR 1959 Andh Pra 497 
(.500) (DB). 

6, Persons to whom Arllcles apply. — 

(1) The true lest of determining whethci 
a person comes within Article 311 is whe- 
ther he a member of a Civil Service 

of a Slate or whether he holds a civil 
post under a State- AIR 1956 Pat 398 
(402, 403) (DB). 

(2) A person who is not a member of 
a civil service of the Union or the All 
India service or a civil service of a State 
or holds a civil post under the Union or 
a State cannot claim protection of Arti- 
cle 311. AIR 1968 Puni 312 (313) = 1968 
Lah IC 967 = ILR (1967) I Punj 649 
(FB). 

(3) The expression ‘civil post under a 
State* does not include the post held by 
persons in the service of any local auth- 
ority within the territory of the Slates. 
AIR 1952 Puni 58 (59, 60) = 53 Pun LR 
268 (DB). 

(4) Article 311 itself does not exempt 
the case of civil servants who enter into 
service under Government on a contrac- 
tual basis. It applies to all civil servants 
of the State and also applies to a 
case where a person had become a ser- 
vant of State by virtue of a contract en- 
tered into between him and Government. 
AIR 1958 Mys 23 (24, 25) = 35 Mys I J 
347 (DB). 


(5) The person whose service agree- 
ment is not in eonl'orinilv wilh require- 
ments <')f Seclitm 175 (3) Government of 
India .Act. 1935 nr Art. 299 ol the Consli- 
Inlion. is not a servant of Union of 
India anti as sucli lie cannot lake advan. 
tage of Article 311 (2). AIR 1953 Cal 319 
(.320). 

(6-7) In .Arlicie 311, Die words “civil 
service” and “civil post" are used in 
contradistinction to "service, in or post 
under the defence forces” of Government 
«.t India. AIR 1955 Cal 556 (557, 558) == 
59 Cal WN 628. 

(8) ('oj\tingent ser\'ants can bv no 
stretch of imagination be treated as hold- 
ing H civil post within meaning of Arti- 
cle 31!. AIR 1959 Tripura 21 (24) 

(9) The c.sprcssion 'civil post’ means 
an app<»inln^enl or ofl'ico on civil side 
ai^d it ini'luclc.s all personnel, whether 
permanent or ttunpoiary. .AIR 1959 Tri- 
purti 2 (Ot. 

(10) Protection of .Article 311 extends 

to all (jovernmciM scrvanl.s liolding per- 
manent or lemi)orarv po.sis or officiating 
in them. AIR 1966 SC 1529 (1531, 1632, 
16.34) = (1966 ) 3 SCR 106- (W. P. 

No. 531 of 1961. D./- 12-12-1962 (Mvs). 

Rever.sed.) 

(11) It is for the TJClitioner to satisfy 
tin* Cotnt that lie was holding a civil 
^)ost niKler the Stale. .AIR 1959 J and K 
26 (27) (DB>. 

(121 .Article 311 applie.s to the case of 
a railway .servant. .AIR 19.59 Punj 401 
(102) — 60 Punj LR 597. 

(13) Where a Icmpornrv Government 
.servant i.s arbilrardv picked out and dis- 
charged. there would he a violation of 
the provision.s of Article 16. Cl. (1). AIR 
1959 Bom 134 (137. 1.38) = ILR (1958) 

Bom 1266 (DB). 

6. Persons In temporary service — 
See also under Notes 24 and 104. — (1) 
Both for purposes of Articles 310 and 
311, Clauses (1) and (2) there Is no 
difference between temporary and per- 
manent members of the services or be- 
tween persons holding permanent or 
temporary posts AIR 1958 SC 36 (44), 

(AIR 1956 Nag 113 = ILR (1955) Nag 
893 and AIR 1957 Puni 42 « (ILR (1957) 
Puniab 198 and AIR 1967 Puni 191 and 
AIR 1957 Rai 81 Overruled.) — (The deci- 
sion in AIR 1956 Puni 20 ? on this point 
was Reversed. But the decision was con- 
firmed on the ground that the reduction 
in rank did not operate as a punishment.) 
’^*AIR 1964 SC 1854 (1860 fo 1863) ^ 

66 Bom LR 319 = (1964) 5 SCR 190 •* 
AIR 1904 SC 449 (452) AIR 1963 SC 
601 (604) *« AIR 1963 SC 531 (532) « 
(1963) 3 SCR 716 •* AIR 1962 SC 1711 
(1715, 1716) = 1062 Ail LJ 883 64 

Pun LR 1008 •• AIR 1969 Cal 164 (165) « 
1969 Lab IC 406 •• AIR 1967 All 197 

(201) = (1968) 2 Lab LJ 6 •• (1967) 1 
Lab LJ 718 (720) = 15 Fac LR 347 (SC) 
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Arlicles 310 & 311 — No«e 6 
*• AIR 19G4 All .^28 (530) (DB) ** AIR 
1961 All 45 (49, 50) = ILR (I960) 2 All 
249. (Reversed on another point m Ain 
1963 All 94.) •• 1958 All LJ 372 (380) 


(SC) 

[Bill sec 59 Pun LR 185 (187) = ILR 
(1957) Punj 731.] 


(2) Civil employee covers whether per- 
manent or temporary. AIR 1958 Tripura 28 
(33) •• AIR 1958 SC 36 (43) *♦ AIR 1959 Bom 
134 (136) - ILR (1958) Bom 1266 (DB) 
•• AIR 1957 Bom 175 (176, 177, 178) — 
ILR (1957) Bom 616 (DB) *• 1967 All 
WR (HC) 607 (608) = 1967 All LJ 806 
** (1968) 69 Punj LR 482 (483) = 1967 
Cur LJ 342 *• ILR (1966) Cut 503 (523) 
= 8 Ori JD 290 (DB) •• AIR 1966 Ori 
173 (178) = (1966) 8 OJD 211 (DB) ** 
AIR 1985 Rai 108 (109) = 1964 Ra.i 

LW 635 (DB). 


(3) Temporary clerk — Not confirmed^ — 
Presumption to be temporary till dis- 
charged- AIR 1956 Bom 455 (457) = ILR 
(1953) Bora 767 (DB). 


(4) The mere fact that a person who 
is given temporary employment is asked 
to serve in a post which is normally held 
by a permanent employee is not proof of 
his engagement as a permanent servant. 
AIR 1959 Bom 134 (135, 136) = ILR 

(1958) Bom 1266 (DB). 

(4-A) Only later, not earlier, appoint, 
ment to be taken into consideration for 
purpose of Art. 311 (1). AIR 1970 Delhi 
52 (55) (DB). 


(5) Merely because there is no other 
person having a lien on an appointment 
to a temporary post, it cannot be said 
that a person is appointed to a post in 
a substantive and not officiating capacity. 
AIR 1954 Aimer 22 (23). 


(6) Temporary Posts of Village Level 
Workers — Distinct class created in 
Andhra Pradesh General Subordinate ser- 
vice consisting of temporary posts — Per- 
sons appointed to posts have no right to 
the posts nor does the completion of pro- 
bation confer any right on them to the 
posts. AIR 1968 Andh Pra 307 (308) 

1968 Lab IC 1293. 


(7) The question whether a particular 
employee of the State is in temporary 
service or in permanent service is a 
mixed question of fact and law. 1964 
Raj LW 353 (355) « (1965) 1 Lab LJ 
242 ** AIR 1959 Bom 134 (135, 136) « 
60 Bom LR 342 (DB). (Reversed on 

another point in AIR 1962 SC 630.) 


(8) Just as a post may be permanent 
or temporary so the appointment to such 
post may be substantive or on probation 
or on an officiating basis. But in all 
cases the person appointed will be one 
who holds a civil post and will be en- 
titled to the protection of Article 311 
lust as he will be governed by the provi- 


sions of Article 310. AIR 1968 SC 36 
(42). 

(9) Two ingredients are necessary to 
make an employee quasi-permanent. (1) 
three years’ continuous Government ser- 
vice, and (2) a declaration made in re- 
gard to him as indicated in Rule 3 (ii). 
If both these factors exist, then his ser- 
vice cannot be terminated except in man- 
ner provided in relevant rules. AIR 1967 
Cal 326 (331) = 70 Cal WN 1141 (DB). 

(10) Employee on contingency staff 
are not even temporary employees and 
are not entitled to the protection of Arti- 
cle 311. AIR 1955 Pepsu 25 (27) = ILR 
(1954) Patiala 687- 

(11) Promotion of an employee on a 
‘temporary’ basis and ‘until further 
orders’ — Reversion to his substantive 
post — His promotion was an officiating 
or provisional arrangement and he did 
not acquire any legal right to hold higher 
post. (1967) 14 FLR 449 (451) (Cal). 

(12) If a temporary servant is work- 
ing on a contract then hi.s conditions of 
service are regulated by terms of con- 
tract of employment. The contract may 
be express or implied and the terms 
would be regulated by rules applicable to 
members of that service. AIR 1967 All 
197 (201) = (1968) 2 Lab U 6. 

(13) Temporary service can be terminat- 
ed at any time except in one case, namely, 
when the appointment to a temporary post 
is for a definite period. AIR 1967 All 197 
(201) = (1968) 2 Lab LJ 6. 


(14) Appointment of petitioner after 
retirement on attaining age of 55 years 
on temporary post, till his attaining age 
of 58 years — Such appointment is a 
substantive appointment to the post — 
His removal is governed by Article 311 — 
Non-observance of Article 311 — Termi- 
nation quashed. AIR 1967 All 197 (203, 
204) = (1968) 2 Lab LJ 6. 


(15) Temporary service based on con- 
tract — Service terminated against prin- 
ciples of natural justice — Writ of certi- 
orari applied for — Contract expiring 
afterwards — Writ can still be issued. 
AIR 1969 Cal 164 (167) = 1969 Lab IC 
406. 


and 112. — ( 1 ) Article 311 applies to a 
probationer. AIR 19.58 All 141 (145) •• 
AIR 1958 Andh Pra 269 (272) ILR 

•• AIR 1957 
(1957) 1 All 261 •• 
MPLJ 469 (473) (DB) (Nag) •• AIR 
1957 Pal 357 (362) (DB) •• AIR 1066 

Sau 41 (42, 43) (DB) •* AIR 1965 Nag 
107 (108) = ILR (1954) Nag 670 (DB) 
*♦ AIR 1955 Pat 372 (375) = ILR 34 
Pat 179 (DB) •• AIR 1953 Nag 138 (141) 
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ILR (1953) NftR 522 •• AIR 1904 SC 
449 (462) •• AIR 1900 SC 689 (692) = 
(1960.60) 17 FJR 890 = 1960 BLJR 220 
- (1960) 1 Lab LJ 677 *♦ 1968 Scrv LR 
232 (234) (PuDj). 

(2) If an enquii"v is held with a view 

to ascertain whether a probationer is fit 
lo be confirmed and if as a result of 
enquin*, his services are terminated, 
provisions of Article 311 would not be 

attracted. AIR 1969 Cal 180 (197) = 1969 
Lab 1C 409 (DB). 

(3) Probationer cannot after expiry of 

probationary period automatically acquire 
status of permanent member of a service, 
unless of course the rules under which 
he is appointed expressly provide for 
such a result. AIR 1966 SC 176 (179) » 
(1964) 6 SCR 279 *• AIR 1969 Orissa 215 
(218) = 1969 Lab IC 1118 = 35 Cut LT 
267 (DB) •• 1967 Cur LJ 187 (190) 

(Puni) •• AIR 1966 Madh Pra 333 (334) 
= 1966 MPLJ 41 (DB) *• (1965) 11 FLR 
127 (130) (Cal) ILR (1963) Andh Pra 

1130 (1138) *• AIR 1963 Manipur 25 (27) 

•• AIR 1961 All 450 (454, 455, 456) = 

1961 AH LJ 458 = (1961) 2 Lab LJ 251 
(FB). (AIR 1959 All 536 and ILR (1959) 
1 All 226, Overruled.) AIR 1959 Cal 
100 (101, 102) = 1959 Cnl LJ 125 (DB). 
(If the service of a probationer is termi- 
nated merely on the ground of his work 
being unsatisfactory and terminated in 
accordance with the terms of the employ- 
ment, no question of any penalty being 
imposed, arises. But even a probationer 
can be proceeded against for misconduct 
and proceedings with a view lo imposing 
a penalty can be taken against a proba- 
tioner as well. If before the probationary 
period is over or if the Government ser- 
vant concerned is still holding the status 
of a probationer, some misconduct is 
alleged against him and proceedings are 
started with a view to punishing him for 
such misconduct, the provisions of Arti- 
cle 311 (2) will apply.) •• AIR 1958 Mad 
216 (217) (DB). 

(4) A Government servant on proba 
lion is not to be deemed to be confirmed 
on expiry of period of his probation, if 
no orders confirming him in his sub- 
stantive post or extending his period of 
probation are passed by competent auth- 
ority. AIR 1961 All 450 (456) (FB). (1959 
All LJ 79 = AIR 1959 All 536 and ILK 
(1959) 1 All 220, Overruled.) 

(5) A condition of appointment of a 
civil servant in the temporary post to 
the effect that he shall be on probation 
for a fixed period and that his proba- 
tionership shall not be extended, is not 
such as cannot be varied by agreement 
mutually arrived at. When the civil ser- 
vant is not made permanent in the tem- 
porary post even after the expiry of his 
initial probationary period, he may refuse 
to serve another period on probation. But 
where the probationership of the civil 
servant is sought to be extended and the 


civil servant accepts Ihe extensions and 
works under those terms, it is not open 
to liiin to contend later on that such 
extensions wore illegal and could not be 
made bv his appointing authority AIR 
1963 Cal 359 (362) = (1962) 2 Lab LJ 
541. 

(6) Civil servant — Appointment to 
permament post on probation — Service 
terminable curing probation without giv- 
ing reasons — Continuance in service 
after probation period without anv con. 
firmation — In such a case, no auto, 
malic extension of period of probation 
but automatic confirmation in permament 
office instead — Article 311 (2) attracted. 
AIR 1962 Cal 349 (354, 357, 359) •• AIR 
1956 All 330 (332). (AIR 1956 Mad 216 
Not foil.) 

(7) When a person is appointed on 
probation to a substantive post, it can- 
not be said that he was appointed tempo- 
rarily either for an indefinite period or 
for a specific period. During Ihe period 
of his probation in such a substantive 
post, the Government can, no doubt, dis- 
charge him from service and Art. 311 will 
not apply to such a discharge. But when 
once the probation period is over and the 
Government servant is not discharged at 
the end of the probation period and is al- 
lowed to continue in the substantive post 
without his probation being extended and 
without order of confirmation he gets 
substantively appointed to the post and he 
acquires a right lo hold the post- Arti- 
cle 311 will apply to such service AIR 
1960 Manipur 45 (47, 48. 49). 

(8) Plea of automatic confirmation after 
3 years under Rule 7 of Punjab Civil Medi- 
cal Service Class II (Recruitment and Con- 
ditions of Service) Rules 1949 — Rule of 
automatic confirmation not applicable to 
probationer appointed against temporary 
vacancy — Article 311 could not there- 
fore be relied upon by him. AIR 1967 
Punj 213 (214) = (1968) I Lab LJ 760 
(DB). 

(9) Person appointed on probation — 
Probation to be extended or reduced at 
discretion of appointing authority — Ac- 
cording lo terms of appointment employee 
to be given fresh offer of appointment 
for three years — Period of probation 
expiring — Fresh offer not given — He 
must be regarded as continuing his pro- 
bation as in temporary appointment. AIR 
1963 Cal 421 (428) = (1963) 2 Lab LJ 
569. 

(10) Section 126 of Constitution of 
Jammu and Kashmir, does not make any 
distinction between temporary servant on 
probation or permanent servant and is 
applicable to a servant who is appointed 
to a temporary post on probation, provid- 
ed that appointing authority chooses to 
proceed against him bv way of punish- 
ment. AIR 1961 J and K 7 (8). 

(11) It is within the province of the 
State Government to extend the period 
of probation of a Government servant 
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from time to time according to circum- 
stances- AIR 1053 Nag 138 (140) = ILK 

(1953) Nag 522 (DB). . 

(12) Probationer may terminate nis 

service by one month’s notice. -AIR 1963 
Cal 359 (364) = (1962) 2 Lab LJ 541. 

(13) Resignation from sei^'ice — Before 
probationer resigns he must give reason- 
able notice of termination of his service. 
AIR 1963 Cal 359 (364) = (1962) 2 Lab 
LJ 541. 

(14) Probationary service — Appomi* 
ment of petitioner in — Government as 
employer has right to review work done 
by probationer. AIR 1964 Guj 145 (1511™ 
(1964) 0 Gui LR 386 (DB). 

(15) Normally a probationer will not 
be allowed to draw an increment unless 
he has completed his probation satisfac- 
torily — Servant allowed to draw incre- 
ments — Intention is not to treat him 
as probationer. AIR 1960 Manipur 40 
(48). 

(16) Confirmation of a probationer 

under Punjab Police Rules can only be 
if departmental examination has been 
cleared — Held, petitioner could not be 
automatically confirmed after expiry of 
period of probation and Article 311 (2) 
did not apply, 1967 Cur LJ 187 (190) 

(Puni). 

(17) Services of permanent servant or 

probationer cannot be terminated by wav 
of punishment without following provi- 
sions of Article 311 (2) — He has right 
to be personally present before enquiry 
officer and cross-examine Government 
witnesses. AIR 1967 Cal 461 (468) = 

(1969) 1 Lab U 290 (DB). 

(18) Probationer — Services can be 
terminated during period fixed — Proba- 
tionary status may also extend to rea- 
sonable period beyond expiry of fixed 
probationary period — Probationary 
status is to be determined according to 
facts and circumstances of each case. AIR 
1967 Cal 461 (464) = (1969) 1 Lab LJ 
290 (DB). 

(19) It is of the very essence ot con- 
cept of probation that the person Is on 
trial regarding his suitability for regulai 
appointment and is liable to be discharg- 
ed on being found to be unsuitable foi 
permanent absorption. AIR 1969 Ker 313 
(315. 316) = 1969 Lab IC 1473 = 1969 
Ker LR 465. 

(20) A person appointed on probation 
does not ordinarily get automatic con- 
firmation in service on expiry of stipu- 
lated probation period and if he Is al- 
lowed to continue in service without any 
action being taken by employer either by 
way of confirmation or by way of termi- 
nation he continues only as a probationer 
even after the expiration of period of 
probation. AIR 1969 Ker 313 (315)= 1969 
Lab IC 1473 = 1969 Ker LR 465. 

(21) Person appointed as special grade 
clerk on probation for one year — Proba- 


tion neither extended nor person con* 
firmed — Person continuing to work as 
such for five years and also in a higher 
post for some years — Sudden order 
reverting him to post of ordinary clerk 

— Order held amounted to punishment 

— Article 311, applied. 1961 MPLJ 986 
(992) = 1963 Jab LJ 851 (DB). 

(22) Probationer — Order of termina- 

tion merely staled that his service was 
no longer required — Termination was not 
by way of penalty — Article 311 not 
attracted. (1965) 11 FLR 127 (130) 

(Cal). 

(23) Where it is sought to terminate 

the probation of a Tahsildar and revert 
him to his substantive post of a Naib 
Tahsildar, as a measure of punishment 
on the basis of his alleged misconduct in 
drawing double travelling allowance he 
must be given an opportunity to show 
cause against the proposed punishment. 
AIR 1963 All 377 (380, 381, 382, 383) 

= 1962 All LJ 1015 (DB). 

(24) Employer not satisfied with em- 
ployee at the end of probation — Termina- 
tion of service is not penal in nature. 
(1964) I Mad LJ 70 (79)= (1964) 2 Lab 
LJ 311 (Mad), 

(25) Civil servant — Appointment to 
permanent post on probation — Service 
terminable during probation without giv- 
ing reason — Continuance in service after 
probationary period without any confir- 
mation — Termination of service on cer- 
tain charges — Non-compliance of Arti- 
cle 311 (2) — The probation not having 
been terminated within the prescribed 
period, the plainlifT became a permanent 
incumbent to the office after the expiry 
of the probationary period of two years. 
AIR 1962 Cal 349 (354, 357, 359). 

8. Persoi>s in defence services. — (1) 
'Person holding a post connected with 
defence’ cannot be stated to be included 
in the class of persons ‘holding civil posl 
under the Union.' He is not entitled to 
any protection under Article 311. AIR 
I960 Bom 101 (103, 104) = 61 Bom LR 
1185. 

(2) While Article 310 applies both to 

persons in the civil employ of the Gov- 
ernment and in the defence services, 
.Article 311 applies only to the former, 
and does not apply to the defence ser- 
vices or persons holding civil posts in 
them. ILR (1957) Pun] 1695 (1698) ** 

AIR 1956 Bom 601 (602, 605) •• AIR 

1956 Cal 532 (536, 637) *• AIR 1956 Puni 
42 (44) = ILR (1955) Puni 1279 •• 1963 
All U 464 (468) *• ILR (1961) 2 All 90 
(94) •* 59 Puni LR 472 (474) = ILR 

(1957) Puni 1695. 

(3) The employment of a member of 
the Defence Services can be terminated 
without assigning any reason. Even in 
the case of wrongful dismissal, no action 
for damages or compensation can be en- 
Jerloined in Courts. Article 310 (2) of the 
Constitution excludes from its purview all 



[The] Constitution o£ India 


[Arts. 310 & 311 N 0-10] 11 


Articles 810 & 311 — Note 8 (contd.) 

personnel of the Defence Services. AIR 
1961 Ker 155 (157, 168) = 1960 Ker LT 
1148 = (1961) 1 Lab LJ 68. 

(4) Article 311 does not apply to mem- 
ber of defence service or one holdini; 
any post connected with defence — Arti. 
cle 310 governs defence department em- 
ployees only in respect of tenure of 
office — It follows that there is no con- 
stitutional provision affcctins as to a 
member of defence service or to one 
holding any post with defence — As 
such, department rules not founded on 
constitutional provisions are merely direc- 
tory — Such rules therefore cannot affect 
right of the President under Art- 310. 70 
Cal WN 925 (929, 937) = (1967) 2 Lab 
LJ 782 (DB) •• AIR 1969 Delhi 220 
(224) = 1969 Lab IC 802 •• AIR 1966 
Cal 252 (256) = (1967) 1 Lab LJ 318 *• 
ILR (1967) 1 Puni 704 (710). 

(5) Article 311 does not apply to civi. 

lian personnel of defence department — 
Civilian personnel in defence department 
will get protection of Article 311 by 
virtue of rules framed under Articles 309 
and 310. AIR 1960 Madh Pra 119 (121, 

123) = 1959 MPLJ 1053. 

(6) Army instructions are made for the 
puipose of guidance of military autho- 
rities in connection with civilians «ni- 
ployed in defence service and have no 
binding force in themselves. These rules 
have no force of affecting the provisions 
of Article 310 regarding the tenure of 
office of persons employed in the service 
of Government of India or State. The 
tenure of office of persons employed in 
such service continues to be at pleasuie 
of the President or the Governor as the 
case may be. AIR 1960 Bom lOI (105) = 
61 Bom LR 1185. 


(7) Machinist in Ordnance Factory 
removed from service by General Mana- 
ger- — Protection under Article 311 is not 
available to such person — Civilians iu 
Defence Services (Classification, Control 
and Appeal) Rules (1952), Rule 15 — Non- 
compliance with — Person not holding 
civil post and thus excluded from Arti- 
cle 311 cannot claim benefit of any rule 
made under Article 309. AIR 1966 Madh 
Pra 82 (84, 86) “ 1965 MPLJ 881 (DB). 

9. Servants of co-operative societies. — 

(1) A servant of the State Co-operative 
Bank does not hold a “civil post under 
the State within the meaning of Art. 3U 
AIR 1965 Pat 223 (225) (DB). 

(2) An employee of a Co-operative 
Society is not a Government servant. AIR 
1962 Trav-Co 264 (266) =* ILR (19511 
Trav-Co 609. 

(3) Writ of certiorari — Co-operative 
society registered under Co-operative 
Societies Act — Included within defini- 
tion of State in Article 12 — Bye-law 
authorised suspension by way of punisn- 
ment — Not competent to order suspen- 


sion of employee pending inquiry — Such 
order is liable lo be quashed. .MR 1961 
Madh Pra 289 (293)= 1961 MPLJ 1059 

(DB). 

(4) The manager or other employee ol 
a co-operative society is not a member 
of the civil service of the Stale or of the 
Union. AIR 1959 Madh Pra 218 (220) = 
1960 MPLJ 715 = (1959) 1 Lab LJ 618 
(DB). 

10. Servants of educational bodies. *— 

(1) A teacher in private college affiliated 
to a statutory university is not a Govern, 
ment ser\’anl and is not entitled to the 
benefit of Art 311. See AIR 1954 Trav-Co 
199 (200. 201) = ILR (1953) Trav-Co 
1224 (DB). 

(2) Service of an Institution such as 

Murshidabad Institute of Technology 
which is sponsored and aided Engineering 
Institute for diploma courses is not “a 
civil service of a a Stale” or “a civil 
post under a Stale" within the meaning 
of Article 311 (1). AIR 1963 Cal 161 
(162) = (1963) 1 Lab LJ 149 *• 1954 

Ker LT 557 (560)= ILR 1954 Trav-Co 
836 (DB). 

(3) Council of Scientific and Industrial 
Research — Neither a public body nor 
part of Government — Article 311, not 
applicable. AIR 1969 Cal 525 (523) = 
1969 Lab IC 1334 = 7.3 Cal WN 249 
(DB). 

(4) Institute of Tcchnologv Act (iQ61)« 

Section 26 — Statutes under, made by 
Indian Institute of Technology. Madras — 
Statute 13 — Assistant Professor of 

Metallurgy in service of Indian Institute 
of Technology at Madras — Article SU 
of Constitution held Inapplicable — But 
Statute 13 embodied similar provision — 
Services of employee petitioner held were 
terminated under Statute 13 (5) and non- 
observance of procedure under Statute 13 
(9) did not vitiate the order- ILR (1905) 
2 Mad 24 (29. 38) (DB). 

(5) As a result of Section 28 (b) of the 
Travancore University Act, the servants of 
the University of Travancore must be 
deemed to be employees holding appoint- 
ments under the Government. ILR (1954) 
Trav-Co 836 (838). 

(6) Puniab University created by East 

Punjab University Act 7 of 1947, an auto- 
nomous body — Not a State within the 
meaning of that expression in Part XIV of 
the Constitution — Its employees cannot 
claim the benefits under Article 311. AIR 
1969 Puni 391 (393) « 1969 Lab IC 

1406 = 71 Puni LR 1047. 

(7) Sarojini Naidu College for Women 
Dum Dum not a State — Its Vice- Princi- 
pal, not a person holding civil post 
under the State and as such was not 
entitled to the constitutional safeguards 
provided in Article 311, AIR 1962 Cal 420 
(427, 428) *= 66 Cal WN 931. 

(8) State Board constituted under 
Assam Primary Education Act whether 
department of Government and whether 
its employees are civil servants within the 
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meaning of Article 311. — (Quaere.) AIR 
1965 Assam 101 (105) (DB). 

(9) A Government aided school is not 
a Government institution, nor are the 
Administrator and the teachers thereof 
Government employees under the Bengal 
Primary Education Act, 1919. (1963) 1 

Lab Lj 719 = (1963) 6 Fac LR 42 (45) 
(Cal). 

11. Servants of Statutory Corporations. — 

(I) India is evolving three basic legal 
patterns for State enterprises namely (Ij 
Statutory corporations formed by and 
under special Statutes, both Parliamentary 
and State. (2) Government departmental 
undertakings and (3) Government com- 
panies under the Companies Act with 
special Articles and Memoranda — Statu- 
tory Corporations are governed entirely by 
the terms and conditions of the particular 
statutes creating such corporations. Its 
service is generally regarded not as a civil 
service or civil post under the State 
within the meaning of Article 311. The 
second type or pattern of Stale enterprises 
is provided by the usual departmental 
undertakings. Many Government depart, 
ments like the Railway and the Post 
Office and Public Works provide nume. 
rous examples of such departmental 
undertakings — The third basic pattern Is 
the Government Companies under the 
Companies Act. There is perhaps another 
kind of State enterprise which may be 
described to be ‘non-Government Com- 
panies but with Government control*. Its 
example is Chemicals and Allied Products 
Export Promotion Council. AIR 1963 Cal 
421 (424 to 427) == (1963) 2 Lab LJ 569. 
(The Question whether the employees 
under Durgapur Project under the 
Hindustan Steel, Limited are Government 
servants or hold civil posts under the 
State within meaning of Article 311 was 
not decided.) 


(2) The mere fact that Government 
exercises control over statutory bodies or 
local authorities or statutory corporations 
does not make the employees Government 
sei-vants for the purpose of Article 311. 
AIR 1958 J & K 6 (8) (DB) •• AIR 1957 
Pun] 219 (220) (DB) *• AIR 1955 Pat 

223 (225) (DB). 


(3) Employees of statutory corporalii 
— Not entitled to invoke Article 311 b 
can invoke statutory regulations gover 
mg their conditions of service. AIR 19 
Madh Pra 216 (216) = 1969 MPLJ 339 
1969 Lab IC 1211 (DB). 

(4) A statutory coiporation. which 
an independent body, is not part of t 
Government and an employee of the ct 
poration is not a Government servant f 
the purposes of Article 311. AIR 1957 P 
10 (14, 15) (DB) ** AIR 1955 Pal 

IPiR Patiala 300 (303) 

AIR 1953 Cal 581 (582) •• AIR 19<><t Mi 

Pra 103 (104) ..' air 1953 Pepsu 

(99) — ILR (1952) Patiala 419 •• U 


(1967) Gu| 102 = (1966) 1 Lab LJ 659 

( 668 ). 

(5) A person serving under the Com- 
missioners for the Port of Calcutta is not 
a civil servant in the employ of Govern- 
ment and cannot claim the protection of 
Aricle 311 (2). AIR 1957 Cal 720 (726) 
(DB). 

(6) An employee of State Bank of India 
is not a civil servant imder the State or 
Union but is an employee of a limited 
company incorporated under special 
statute namely State Bank Act 1955. AIR 
1962 Cal 72 (74) « 65 Cal WN 1101 •• 
AIR 1958 Pat 418 (419) =» ILR 37 Pat 431 
(DB). 

(7) Though under the Damodar Valley 
Corporation Act, Government exercises a 
considerable amount of control over the 
Corporation, that does not mean that Arti- 
cle 31 1 applies to the Corporation em- 
ployees. The employees of the Damodar 
Valley Corporation are not civil servants 
within the meaning of Article 311. AIR 
I960 Cal 549 (550, 551) •• (1956) 60 Cal 
WN 1023 (1025) = (1957) 1 Lab LJ 223. 

(8) Company incorporated under Com- 
panies Act — Chemicals and Applied 
Products Export Promotion Council — 
Employee of — Not a civil servant not 
entitled to privileges of Article 311. AIR 
1962 Cal 10 (12) = 65 Cal WN 1172. 

(9) ' Employees of a Government Com- 
pany within Section 617 of the Companies 
Act 1956 not entitled to protection of the 
Art. 311. AIR 1968 Cal 322 (325, 327)- 
72 Cal WN 144 (DB). 


(10) Employees of Calcutta State Trans- 
port Corporation are not persons holding 
civil posts. The fact that the State Gov- 
ernment exercises administrative control 
under Sections 34, 44 and 45 of the Road 
Transport Corporation Act over the Cor- 
poration will not affect its separate legal 
entity. AIR 1963 Cal 116 (119, 120) = 
67 Cal WN 361 •* AIR 1968 Mys 
69 (71) = 10 Law Rep 646 - 1968 Lab 
IC 337 (DB). 


(II) Employee of a State-owned under- 
taking transferred to Corporation consti- 
tuted under statute — Employee ceases to 
hold a civil post after the transfer — 
Protection under Article 311 does not 
apply to him. 1964 MPLJ 432 (434) 

(DB). 


(12) A. P. State Electricity Board con- 

stituted under Section 5 of Electricity 
(Supply) Act (1948) is not part and parcel 
of State Government — It is an autono- 
mous body constituted and functioning 
under provisions of said Act — Art. 311 
does not apply to Board. AIR 1969 Andh 
Pra 328 (334) = 1969 Lab IC 1080 = 

(1969) 1 Andh WR 551 (DB). 

(13) Life Insurance Corporation of 
India not being a ‘State*. Article 311 does 
not apply to its employees — (Point con- 
ceded) AIR 1969 Bom 337 (341) - 1969 
Lab IC 1198 = 71 Bom LR 286. 
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(14) Articles 311, 39, 41 and 47 — 

Applicability — Insurance Medical Officer 
under Employees' State Insurance Scheme 
— He is not an employee of State Gov- 
ernment. AIR 1970 Cal 1 (5, 6) = 1970 
Lab IC 24 (DB). 

(15) Government taking over manage, 
ment of private trust fund and treating 
its employees as Government Sei^’ants — 
Services rendered by them in Trust fund 
are to be treated as part of services 
rendered under Government. AIR 1969 
Mys 346 (350) = (1969) 1 Mys LJ 415. 

(16) Clause (12) of Section 21 of Penal 
Code has got nothing to do with the 
determination of the question whether one 
is Government servant within the mean- 
ing of Article 311. Employees of Hindu- 
Stan Cables Ltd. are not entitled to pri' 
vileges conferred on civil servants bv Arti- 
cle 311. 72 Cal \VN 398 (401) = 38 Com 
Cas 500. 

(17) Employees of — J. 8i K. Mineral.s, 

Ltd — Cannot be held to be servants of 
State or Union Government — Any action 
taken against such employees is not 
amenable to writ jurisdiction of High 
Court — Section 311 does not apply. 
1968 Lab 1C 1323 (1324, 1325) = 1967 

Kash LJ 434 (J & K). 

12. Members of Police Service. — (1) 
The Police Regulations in so far as they 
are Inconsistent with the provisions of 
Article 311 Clauses (1) and (2) will now 
be invalid. But otherwise, such Regula- 
tions will continue in force under Arti- 
cle 313. AIR 1953 Cal 316 (318) = ILR 
(1952) 2 Cal 254 •• AIR 1951 Col 179 
(181). 

(2) Though the rules of discipline 
should be enforced against a member of 
the Police rather rigorously, this does not 
necessarily lead to the conclusion that in 
a serious matter like his dismissal from 
service he should be deprived of the 
constitutional rights. AIR 1958 Pun) 327 
(330) « 59 Punj LR 532 (DB). 

(3) The power of the Governor of a 
State to dismiss at pleasure a police offi- 
cer of subordinate rank is not affected by 
the rules under the Police Act under 
which the Inspector-General of Police and 
some other officers have such power of 
dismissal. AIR 1954 All 629 (632) (DB). 

(4) By the Constitution of India, the 
distinction between police officers and 
other civil servants in the matter of pro- 
tection by constitutional guarantees is 
abolished and as from January 26, 1950, 
the recruitment and conditions of service 
of all persons serving the Union or the 
State are now governed by Article 309 
and their tenure bv Article 310 of the 
Constitution. AIR 1961 SC 1246 (1249« 
1250) « ILR (1061) 2 All 167 = (1962) 

1 SCR 161 » (1003) 1 SCJ 116 (1961) 

2 Lab LJ 166. 

(5) Government of India Act (1935). 
Sections 243, 240 (3) — Dismissal of Head 
Constable of Police — Section 240 (3) 


not applicable — Section 243 will apply 
— Second notice under Section 240 (3) is 
not necessary. AIR 1960 SC 1210 (1213). 

(6) The removal or dismissal of a 
special constable is covered by Article 311 
(2) even though he does not gel any 
remuneration, because such removal or 
dismissal may have the effect of casting 
a .slur on his character or may affect in 
respect of some other office which he may 
be holding. AIR 1955 Cal 550 (558). 

(7) A police officer of the Madhya 
Pradesh Police Service, who was deputed 
to Hyderabad Police Service, continued to 
belong to the Maclhva Pradesh Police 
Service and charges against Iiim must be 
ecuiuirod into according to the rules in 
force in the .Madhva Pradesh. AIR 1955 
Nag ICO (162. 163) = ILR (1955) Nag 
93 = 1955 Cri LJ 974 (DB). 

(8) Where a police officer in Assam is 

charged with a cognizable offence and 
the charges arc proved against him, he is 
unfit for the post of a Police officer and 
as such, he can be dismissed under Sec- 
tion 7, Police Act, On a departmental 
enquiry . There is no question of any 
trial bv a competent Court before a 
departmental action is taken. AIR 1962 
Assam 34 (36) = ILR (1902) 14 Assam 

155 « 1962 (1) Cri LJ 265 (DB). 

(9) Dismissal of Sub-Inspector and some 

constables after conviction for certain 
offences — Formation of Andhra State 
during pendency of appeal — Released 
under general Amnesty — Appeals with- 
drawn as not pressed — Being dismis.sed, 
their names not included in postings — 
Held, that order of Amnesty was not one 
under Article 161 but was one under Sec- 
tion 401 of Criminal P. C. — Held also 
that Article 311 (2) did not apply — - 

Under Rule 3 (b) of Madras Police S. S. 
D. and A Rules Authority could dismiss 
police officer pending his appeal against 
conviction and sentence. AIR 1960 Andh 
Pra 259 (262, 263) = (1959) 2 Andh WR 
526 = 1960 Cri LJ 565 (SB). 

13. Service under muDicipaItties, local 
boards and panchayats. — (1) Expression 
'Civil Post under a Slate' in Article 311 
does not include post held by person in 
the service of any local authority within 
the State. AIR 1960 Punj 554 (556) = 
62 Punj LR 745 (DB) •• 1969 Lab IC 
475 (476) (All). (Article 311, not appli- 
cable) *• 1967 All LJ 767 (771) = (1968) 

2 Lab LJ 1. 

(2) The servant of a Municipalitv or 
other local authority is not the holder of 
a civil post under the Government. AIR 
1958 J & K 6 (8) (DB) •• AIR 1958 Mad 
211 (212, 213) = ILR (1958) Mad 204 
•* AIR 1957 Pat 333 (337) (DB) •• AIR 
1956 All 460 (461) •• AIR 1958 All 181 
(183) *• AIR 1956 Punj 220 (221) •• 
1956 MBLJ (HCR) 1307 (1313) (DB) •• 
ILR (1955) Hvd 711 (712) (DB). 

(3) The principle that office is held 
during the pleasure of the Government is 
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not applicable to a statutory body like a 
municipal board and the right to dis- 
pease with the services of an employee 
at pleasure cannot be claimed bv such 
body. AIR 1956 All 460 ** AIR 1956 All 

181 (183). ^ . . 

(4) Person appointed Secretary 
Bombay Village Panchayats Act, 1933. 
though deemed appointed by the Stale 
Government retains same status as before 

Person continues to be sabject^ to the 

conditions of service and disciplinary 
rules of Panchayat — The post though a 
civil one is not imder the Slate — Protec- 
tion under Article 311 not available. AIR 
1967 Gui 92 (96, 97. 98. 100) >= (1966) 7 

Gui LR 1024 (DB). r v. • 

(5) Termination of services of Municipal 

employees without show cause notice 
would not invalidate it — Paras On pages 
454 and 654 of U- P. Municipal Manuals 
providing for a hearing by municipal 
boards, have no stautory force and their 
breach does not confer a right of action. 
AIR 1958 All 841 (842. 843) = (1958) All 
LJ 363. 

(6) Application of civil service rule to 

servants of municipality — Does not 
confer status of civil servant on municipal 
employees. ILR (1955) Hyd 711 (713) 

(DB). 

(7) Service under Municipalities and 
Local boards — Article 311 does not 
apply at the time of suspension. AIR 1966 
All 552 (554). 

(8) An employee in the service of the 
keudra panchayat which owes its exist- . 
ence to the Madhya Bharat Panchayat 
Vidhan is not a member of the civil ser- 
vice of the Union or a civil service of 
the State or a person who holds a post 
under the Union or the State. AIR 1962 
Madh Pra 50 (54) =» 1961 MPLJ 1465 
(DB). 

(9) It is not the factum of appointment 

by an agency that determines the charac- 
ter of the post that one holds. Though 
the appointment is made by the Govern- 
ment the Executive Officer of a Pancha- 
vat is a servant of the Panchayat Board. 
AIR 1959 Andh Pra 606 (506, 507) = 

(1959) 1 Andh WR 390 (DB) •• (1968) 
68 Puni LR 213 (215. 216). 

(10) U. P. Town Improvement Act (8 
of 1919). Sections 18. 19 — Trust has 
power to dismiss employees — Neither 
Section 240 Government of India Act 1935, 
nor Article 311 of Constitution applies to 
employees of local bodies. ILR (1962) 1 
All 163 (166, 167) (DB). 

(11) The post of a teacher in a school 
under the management of a District 
Board cannot be said to be a civil post 
within the meaning of Article 311. Order 
of Local Board removing such a teacher 
from service cannot be quashed under 
Article 226. AIR 1960 Andh , Pra 342 
(343) = (1959) 2 Lab LJ 661 (DB). 

(12) A person holding* a substantive 
appointment in a permanent post in the 


Hyderabad Municipal Corporation before 
his services were transferred to the Gov- 
ernment must be deemed to be in the 
civil service of the Slate under S. 3 of the 
Hyderabad Local Government service 
(Declaration as Slate Civil Services) Act 
(20 of 1956). (1960) 2 Lab LJ 391 (393) 

(DB) (Andh Pra). 


(13) Employees of Devaswom Board — 
Petitioners held had ceased to be Govern- 
ment servants and the question whether 
Article 311 of the Constitution or Arti- 
cle 346 of the Travancore Service Reg. 
were violated did not arise. ILR (1958) 
Ker 949 (958) (DB). 


(14) Sanction for prosecution of Chair- 
man of Municipal Board was necessary as 
'removable' in Section 197 C. P. C. must 
be construed in sense of office coming to 
end on some superior authority forcing 
public servant to vacate it and not in 
sen.se of its coming to end by operation 
of law. AIR 1968 Raj 136 (137) = 1968 
Rnj LW 59. 


14. Contract service — See also Note 5. — 

(1) The person whose service agreement 
is not in conformity with the require- 
ments of Section 175 (3). Government of 
India Act, 1935. or Article 299 of the 
Constitution is not a servant of the Union 
of India and n$ such he cannot take 
advantage of Article 311 (2). AIR 1953 
Cal 319 (320). 


(2) Acquisition of territory by conquest 
— Automatic termination of service of 
servants under prior Government — Ser- 
vants when become servants of new Gov. 
ernment — Principle underlying law 
of Master and Servant applies — Servants 
of T. A. 1. P. (Air Transport Service of 
Portuguese India) of former Portuguese 
concern in Goa could not claim status of 
servant.^ of Government of India. AIR 
1969 Goa 76 (84) = 1969 Lab IC 942. 


(3) Rules under S. 31 of Calcutta Port 
Act, not approved by Central Government 
— Besides statutory powers under the Act, 
Commissioners for Port havf> power.i^ of 
a master to employ servant and to impose 
terms with regard to service. (1968) 
Lab IC 826 (828) (Cal). 

(4) Temporary servant — Contract to 
terminate services without notice and 
without assigning reasons — Contract Is 
not hit by Article 311 — What is hit is 
removal or dismissal. 1962 Mys LJ 
(Supp) 487. 

16. Civil Posts and Civil Services . — 
See also Note 6. — (1) In the context ol 
Arts. 309, 310 and 311 a post denotes an 
office. A post is an employment, but every 
employment Is not a post. A casual 
labourer is not the holder of a post. A 
post may exist apart from the holder of 
ofTice. A post under the State means a 
post under the administrative control of 
the State. AIR 1067 SC 884 (886)- (1067) 
I SCR 679. 
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(2) The expression ‘civil post’ used in 
Art. 311 means an appointment orofl'ice on 
the civil side of the ndministiation ns 
distinguished from the mililary side ami 
the said expression does not include civi- 
lian personnel of the defence Department. 
(1962) 1 Lab LJ 074 (677, 678)= (1962) 
4 Fac LR 278= 1963 All LJ 464 ** AIR 
1067 SC 884 (886). (AIR 1958 All 353, 
Dlst.) (AIR 1957 Orissa 112, Overruled-) *• 
AIR 1969 Tripura 2 (6). 

(3) Expression ‘Member of a civil ser- 

vice’ refers to several services existing at 
the lime the Constitution came into force, 
viz., Indian Civil Service, Indian Engineer- 
ing Service, the Central Services, Indian 
Medical Service etc. (Obiter). AIR 1967 
Guj 92 (98)= (1966) 7 Guj LR 1024 

(DB). 

(4) The term “civil post” has not been 
defined in the Constitution, but, having 
regard to Arts. 310 and 311. seems to have 
been used as distinguished from defence 
service. AIR 1955 Cai 556 (558) ♦•AIR 
1955 Nag 175 (176)= ILR (1955) Nag 221 
(DB) ••AIR 1954 Pepsu 136 (139. 142) = 
ILR (1954) Patiala 183 (DB). 

(5) Civil post means post other than 
post connected with defence — Person 
on daily wages serving Stale in civil 
capacity in the sphere of its non-sov- 
ereign functions is also person who holds 
civil post. AIR 1966 Alt 97 (99. 100) = 
(1966) 1 Lab LJ 799. 

(6) A person holds a civil post under 

the State provided (i) that his duties fall 
under any sphere of activities connected 
with the Stale, (ii) that the post wljich 
he holds is created by the State and 
could be abolished by it; (iii) that the 
conditions of service of that person are 
regulated and controlled by the Stale; 
and (iv) that he is paid a monthly salary 
out of Stale funds. AIR 1959 J and K 26 
(27) (DB). •• 1966 All LJ 978 (979) 

= 1968 Lab IC 49 (DB) ••AIR 1963 Cal 
116 (119)= 67 Cal WN 361. 

(7) The true lest to determine whetlier 

a person holds a civil post under the 
Union or the State has primarily to be 
applied in relation to the functions which 
he performs. If his duties relate to acti- 
vities which fall directly within the 
sphere of the . Union or the State and his 
services are under the direction and con- 
trol as also his appointment is by either 
the Union or the State, then his cn.se 
comes under Article 311; but if the sphere 
of activity of the person falls within the 
sphere of activity of a local authority 
constituted by a statute having a separate 
legal existence then his case falls outside 
Article 311. AIR 1958 All 353 (359, 360) 
= ILR (1967) 2 All 280 (FB) *• AIR 1957 
Punj 219 (220) (DB). (AIR 1954 Punj 

255, Reversed.) 

(8) The tenn “civil post” does not refer 
only to posts which are borne on the 
cadre of any regularly constituted service. 


All posts Iicicl bv any public servant, not 
being mililarv or tlefence post.s. must be 
held to be civil post.s. AIR 1937 PC 31 
(31)= 64 Ind App 65= ILR (1987) Mad 
532 •*AIR19.'>5 Cal ,550 (557) *• AIR 1954 
.Vssam 18 (22)= ILR (1954) 0 As.sam 107 
= 1954 C'.ri L J.uir 31 ••AIR 19.54 Pepsu 
136 (139, 142)= ILR (19.54) Patiala 183 

IDB). 

(9) A person lu>l(ling a post under a 
State is a person serving or employed 
under the State — There is a relathm- 
ship of master and servant between tlie 
State and a person said to be holding a 
post under it. AIR 1967 SC 884 (886, 887) 
= (1907) 1 SCR 679. 

(10) The notion of a public servant is 

tar wider than that of a servant of tlie 
Slate or Union or a member of a service 
under Slate or Union «)r an all-India s<'r- 
vicc and should m)l be confused witli 
those expressions. .AIR 1962 Madh Pja 
50 (.54) = 1961 MPL.I 1465 (DB), 

(11) A public servant ht)Id.s a civil office 
during pleasure of the President or the 
Governor according as he holds office 
under Union or Stale. AIR 1963 SC 691 
(604). 

(12) Every public servant within the 
meaning of S. 21 of the Penal Code is 
not necessarily a person who holds civil 
post. ILR (1954) Patiala 300 (305). 

(13) Fact that a person was nt)t whole*- 
lime employee nor drew a salary but 
commission did not alter statu.s of his 
post. AIR 1967 SC 884 (887)= (1967) 1 
-SCR 670. 

(14) The mere fact that the holder of 
an office iin<ier Goxcrnrnent does not get 
any remuneration does not make him any 
the les.s the holder of a civil post. .\IB 
1955 Cal 556 (.558). 

(15) Additional Government Advocate 
is a Slate servant holding a civil post. 
AIR 19.59 All 169 (171, 177) (DB). 

(16) An employee of a statutory cor- 
poration is not a Government servant foi 
the purpose of Art. 311 though he is ap- 
pointed and removable by Government 
and draws his pay from Government and 
though he may be a ‘public servant’ with 
in the meaning of S. 21 of the Penal Code 
ILR (1954) Patiala 300 (304) •• AIR 1961 
All 502 (504 to 507). 

(16-A) The question whether a parti- 
cular person is a municipal servant or a 
Government servant is determined by the 
functions which he performs. AIR 1958 
Punj 402 (404) = ILR (1958) Punj 1804 
(DB). 

(17) There is no decisive tesi lor deter- 
mining whether a peison hold.s a civil 
post under the Stale or not. For a civil 
post under the State within the meaning 
of Article 311 though it is always rele- 
vant and almost sometimes crucial to see 
the nature of the control which the 
State exercises in the particular case, still 
even where it exists, such “control” may 
not be decisive of tlie question. Courts 
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should have to find in each case in its own 
merits whether a particular service in a 
particular case is a civil service or civil 
post under the State within the meaning 
of Art. 311 (1). AIR 1963 Cal 161 (162. 
163)“ (1963) 1 Lab LJ 149. 

(18) Government of India Act (1935), 
Section 241 (3) CIs. (a) and (b) apply to 
persons who were serving in civil capacity 
in India before commencement of Part 
III of Government of India Act — Onus 
is on person claiming that he is govern- 
ed by Civil Service Rules of 1930 to show 
that he was In this category — Otherwise 
his case is governed by Cl. (c) of Section 
241 (3). ILR (1956) Punj 1213 (1226. 
1227). 

(19) A person is entitled lo the benefit 

of Art. 311 if he holds a civil post at the 
lime when disciplinary action is taken 
against him. (1964) 66 Pun LR 1040 

(1041). 

(20) An Assistant Sub-Inspector or aub- 
Inspector of Police holds a civil post and 
is not member of a service like the Indian 
Police or Indian Police Service or the 
Punjab Police and therefore dismissal by 
a district Superintendent is not a con- 
travention of Art. 311 (1). AIR 1959 Punj 
402 (404, 408)“ 61 Punj LR 167 (DB). 

(21) A member of the Madhya Pradesh 
Home Guards holds a civil post, as under 
the C. P. and Berar Home Guards Act 
1947, he has the powers, privileges and 
protection of a police officer. AIR 1955 
Nag 175 (176)= ILR (1955) Nag 221 
(DB). 

(22) A quasi-permanent servant is enti- 
tled to protection under Art. 311. ILK 
(1961) Mys 1129 (1132) (DB). 


(23) The General Manager of Court of 
Wards in Bihar holds a civil post under 
the State of Bihar within the meaning of 
Art. 311 and he is entitled to receive 
notice in terms of the Article before the 
order of dismissal is passed by the Board 
of Revenue. AIR I960 Pat 366 (368, 369) 
= 1960 BUR 312 (DB). 

(24) A person appointed as a Special 
First Class Honorary Magistrate under 
Section 14 (1) of the Cr. P. Code for a 
certain period holds a civil post within 
the meaning of Art. 311 even though he is 
not a salaried employee. 1960 Ker LT 708 
“(I960) 2 Lab LJ 407= 1961 (1) Cr IJ 
657 (668). 


(25) A village officer under the Madra; 

Hereditary Village Offices Act (3 of 1895 
is a holder of a civil post under Art 31) 
(1). under the Madras State. AIR ’l9.6( 
Mad 460 (462) = 1956 Cri LJ 1081 

AIR 1961 SC 664 (669) = 1961 SCA 410 

(26) The Bank of Patiala is not an in 
dependent corporation but only a com 
mercml concern owned and controlled b' 
the Stale and an employee of the Ban! 


is the holder of a civil post under the 
State. AIR 1954 Pepsu 136 (142)= ILR 
(1954) Patiala 183 (DB). 

(27) Mouzadar appointed under the 
.4ssam Land and Revenue Regulation. 
1886 — He holds a civil post under the 
State as he performs onerous functions on 
behalf of the Government and the Deputy 
Commis.sioner which are of a civil nature 
— His dismissal from service without 
giving an opportunity of showing cause 
against the action, as required imder 
.^rl. 311, is unconstitutional and void. AIR 
1964 Assam 54 (56) (DB). 

(28) As the Treasurer of the Govern- 
ment Treasury is an employee of the 
Slate and not an independent contractor 
the principle laid down in AIR 1955 SC 
404 becomes directly applicable and 
though the Tahvildar under him was not 
appointed directly by the State he could 
in the circumstances, claim to hold a 
civil post under the State and to have the 
benefit of Art. 311. AIR 1961 All 515 (516, 
517, 518)= 1961 All WR (HC) 269 ••AIR 
1966 SC 360 (361, 362, 363, 364) = (1964) 
7 SCR 89 *• AIR 1957 All 779 (781). 

(28.A) Tahvildars in sub-treasury are 
not entitled to protection under Art. 311. 
AIR 1959 All 739 (741. 742). 

(28-B) An employee under the Hindus- 
than Cables Ltd. does not hold a civil 
post ‘under Union or State' — He cannot 
claim protection of Article 311. AIR 1968 
Cal 124 (126) = 72 Cal WN 410. 

(28-0 The person holding the post of 
General Manager and the person holding 
under contract the post of Superintendent 
Coke and Oven Department, of the 
Durgapur Steel Plant appertaining to 
Hindustan Steel Ltd., do not hold civil 
post under the Government of the Union 
within the meaning of Art. 311, so as lo 
attract Clause (2) thereof. AIR 1969 Cal 
95 (99, 103)= 1969 Lab IC 142= 17 Fac 
LR 50. 

(28-D) Employee of State Electricity 
Board is not covered by protection ai- 
forded under Art. 311 — Fact that the 
State Govt, has certain power In respect 
of Electricitv Board does not affect or 
alter legal entity of Board set up by 
statute. AIR 1965 Punj 316 (317)= 67 
Punj LR 316 (DB). 

(28-E) Inspector of Station Accounts is 
not a ‘ministerial servant’. AIR 1970 
Delhi 71 (75) (DB). 

(29) Mysore Village Officers Abolition 

Act abolishing all hereditary village offi* 
ces — Act challenged on ground that vil- 
lage post ‘Karnam’ in South Kanara Dis* 
tricl was ‘Civil Post’ and that abolition 
thereof under Act amounted to ‘removal’ 
within Art. 311 — Held, that ‘Kamam* 

was not ‘Civil Post’ to attract provisions 

sc 1671 (1676, 1677) 

« (1966) 2 SCJ 329. 
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(30) Advocate appointed bv uKioenicnl as 
Government Advocate to conduct criiniiiid 
cases in High Court but allowed private 
civil practice — Payment of monthiv re- 
muneration — Not a holder of civil post 
at any relevant time and Art. 311 can 
nut possibly be attracted in such cases. 
AIK 1960 Rui 138 (139. 141)^ ILK (19091 
9 Raj 1217 (DB). 

(31) Person appointed as Additional 
Government Advocate holds a civil 
post. AIR 1959 All 169 (174, 177) (DB). 

(32) Claim to hold 'civil post’ — Rela- 
tionship of master and serv.ant must e.xist 
before person can pul such claim — .Xd- 
vocatc appointed as Public Prosecutor — 
He does not hold 'Civil Post' within moan- 
ing of Art. 311. 1969 Lab 1C 1257 (1268) 
= (1969) 2 Andh WR 465. 

(33) Registrar of Board created under 
Pepsu Ayurvedic and Unani Practitioners 
Act, 2008 B. K. is not Civil Servant under 
Government and can be removed by Gov- 
ernment at its pleasure — Art. 311, has no 
application. > AIR 1955 NUC (Pepsu) 16l)l 
*= ILR (1954) Patiala 300 (305). 

(34) An Executive Officer appointed 
under the Punjab Municipal (Executive 
Officers) Act 1931 does not hold a civil 
post within the meaning of Art. 311 al- 
Uiough the Government might have a 
hand in his appointment or dismissal 
under the provisions of the Act. (19GG) G8 
Punj LR 213 (215). 

(35) Notary cannot he deemed to hold 
civil post to whom Art. 311 applies. .\1K 
1965 Punj 220 (222)= C7Puni LR .37 * ^ 
AIR 1967 All 173 (170, 177)= 1967 All 
LJ 290 (DB). 

(36) Council of Scientific and Industrial 
Research is not a public body nor is it a 
Government department — Its employees 
arc not civil servants holding Civil Posts 
under Government and not entitled to 
benefit of Art. 311 (2) — Writ of manda- 
mus cannot be issued against it. 1968 Lab 
IC 320 (325, 326) (Cal). (Reversed on 
another point in AIR 1969 Cal 525.) 

(37) Contingent servants can by no 
stretch of imagination be treated as hold- 
ing a civil post within the meaning of 
Art. 311. AIR 1959 Tripura 21 (24). 

(38) A Choudhary appointed under the 
Land Revenue Code of Bikaner for col- 
lection of land revenue is not a person in 
the civil employ of the Government. AIK 

1956 Ra| no' (111)= ILR (1956) 6 Haj 
335 (DB). 

(39) Appointment of Branch Postmaster 
under Posts and Telegraph Extra Depart- 
mental Agents (Conduct and Service) 
Rules, 1959 — Not a public servant en- 
titled to protection under Article 311- 
(1967) 1 Andh WR 228 (231) •• AIR 

1957 Orissa 112 (116) (DB). 

(40) An Extra Departmental Delivery 
Agent in Postal Department is a person 
holding a “civil post” within the meaning 

IVol. 6.) 3 A. M. 2 


?i Jlh 

^ 649 (6.5C, G57)= 1968 Serv. 

1 1 alO / « 

(41) Mulis employed in Raj Khawnii 
are not Government .•servants. AIK DJ.^.G 
Pat 398 (401)= ILK .34 Pat 412 (DB). 

|42) Petitioner was in the Serl-c-khns 
army — Sert-e-klia.s merged in divani as 
a result ol the Serf-e-khas Merger Kegu- 
ation of 1358F — Serf-e-khas army dis- 
lianded — Petitioner continued in private 
service of Nizam of Hyderabad. 

Held, petitioner nol being in any Stale 
service. Art. 311 nol attracted. ILK (1902) 
Xndh Pra 278 (284) (DB). 

(43) An extra typist working in the 
office of Collector from time to lime ac- 

rumg to exigencies and p.aid out of con- 
liogencv lunds, not even an approved 
apprenlice is not a person holding of 
;civil pnvi under a State* within the mean- 
ing o( .Art. 311 (1) — Termination of ser- 
\ice docs not rciiuirc e«)mplianoe willi 
Art. 31 1. 1966 All L.I 978 (979, 980)= 1968 
Lab IC 49= (1968) I Lab f..I 13 (DB). 


(44) A person appointed as a .Mandal 
(\illage surveyor) under the Caro 1 litis 
District Council is nol a member ul the 
(.ivil Service ol the Stale of Assam inas- 
much as the Stoic Governracnl had 
nothing to do either with his appoint- 
ment or dismiss.ol or had anv control over 
his duties and activities. Therefore, Art. 
311 has no application and he c.annot 
invoke the aid of Art, 311. AIK 1961 
Assam 69 (70)= (1060) 1 Assam LR 136 
(DB). 

(45) Permanoni A.s.st. Clerk in office 
of Secretarv Board of High School and 
inlerme<liatc Ediaation — He holds a 
civil post in the Stale. AIR 1962 All 413 
(419)= 1902 All L.I 446 (DB). 


(40) Mauzadar in Assam valley is a 
holder of civil post under the Stale and 
is entitled to protection under Art. 311 
(2). AIR 1067 SO 884 (887)= (IM?) 1 
SCR 679. (AIR 1964 Assam 54. Affirm- 
ed; AIR 1957 Orissa 112, Overruled.) 

(47) Petitioner not a Government em- 
ployee when in service or when depart- 
mental proceedings were started against 
him — Petitioner also prosecuted under 
•S. 409 Penal Code — The fact of such 
prosecution will not make him a Gov- 
ernment servant. .AIR 1968 Manipur 08 
(70)= 1968 Lab IC 1275. 

(48) Non-compliance with S. 4 (1) of 
Employment Exchange (Compulsory Noti- 
fication of Vacancies) Act (1959) does 
nol invalidate the appoiniments made — 
Employees on temporary ba.sis whose ser- 
vices are liable to be terminated without 
any notice cannot challenge their termi- 
nation. (1967) 2 Lab I..I 606 609) (Mys) 
(DB). 

16. Members of Indian Civil Service 

See also Article 314. — (I) Indian Inde- 
pendence Act (1947) Ss. 9 (1) (a) and 10 
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12 ] India (Provisional Constilulion) 

Order (1947) Art. 7 (1) — EfTect of Politi- 
cal change in India in 1947 on services of 
Indian Civil Servants — Announcement nl 
Viceroy dated 30-4-1947 — Admissible m 
evidence — While initial option to con 
tinue or not in service was with -servant 
concerned, final option to continue in 
-service or not was with appropriate Gov- 
ernment and special orders or arrange- 
ments contemplated were action 
in pursuance of that final option. AIK 
1955 SC 817 (829)= (1955) 2 SCR 541. 

(AIR 1954 Mad 1155, Reversed.) 

17. “Except as expressly provided by Ibis 
CoDstltution**. — Sec also Note 18 -- (1) 
The opening words of the article “e.xcepl 
as expressly provided by this Constitu- 
tion” indicate that the provision in Art. 
310 (1) is only subject to the exceptions 
provided by the Conslilulion itself and 
that it is not subject to any exceptions 
that may be sought to be made by statute 
law. AIR 19.56 Bom 601 (603). 


[But sec AIR 1957 Pat 515 (527)= ILR 
36 Pat 557 (DB).] 

(2) The phrase “except as expressly 
provided by this Constitution” in Art. 
310 cannot include Rules and Regulations 
which are continued in force under Art. 
313 nor can they remain operative if they 
are inconsistent with the provisions of 
the Constitution. AIR 1958 Bom 283 (287) 
= 1958 Nag LJ ,50 ** AIR 1960 Bom 431 
(433)= 62 Bom LR 1. 

(3) The English Common Law rule 
regarding the holding of office by an 
officer only during the pleasure of the 
Crown has not been adopted by the 
Constitution in all its entirely and with 
all its rigorous implications. AIR 1958 SC 
36 (41). (AIR 1954 SC 246, Ref. lo.) 


(4) Except in the cases mentioned m 
Art. 311 there is no constitutional pro- 
tection against any punishment imposed 
on a Government servant. ILR (1956) 
Punj 1213 (1223). 

(5) Scope — Police Act and Police 
Regulations madp under that Act, which 
were preserved under S. 243 of the Govt, 
of India Act, 1935, continue to be in 
force after the Constitution, so far as 
they are consistent with the provisions of 
the Constitution. AIR 1961 SG 751 (765, 
756)= 1961 (1) €rl LJ 773= (1961) 2 
SCR 679. 

18, “Holds office during (be pleasure o{ 
. •" — Rule of pleasure in Art. 310 (1) — 
Its scope and limitations. — (i) Pleasure 
of Governor cannot be exercised so as in 
abridge fundamental right of employee. 
AIR 1970 Assam 1 (7)= 1970 Lab IC 11 
« 1969 Assam LR 99 (FB). 

(2) The expression ‘during the pleasure' 
indicates that it is the tenure of office 
which is held at the pleasure of the Pre- 
sident or the Governor. The effect of the 
article is that the tenure of office can 


be terminated by the President or the 
Governor as the case may be at his plea- 
sure. AIR 1961 Mys 88 (91, 96)= 39 

Mys LJ 1 (FB). 

(3) Rules framed under Art. 309 cannot 
modify or abrogate the “tenure at plea- 
sure” under Art. 310. .\1R 1966 Madh Pra 
82 (84, 85) = 1965 MPLJ 881 (DB) •* 
AIR 1969 All 422 (422, 423) **1967 All 


(4) Obiter — The pleasure of the Pre- 
sident or the Governor or Ra.jpramukh 
under Art. 310 is only subject to the ex- 
press limitations provided for under 
Art. 311. AIR 1958 All f>32 (537)= ILR 
(1958) 1 All 577 ** AIR 1960 All 164 
(170). 

(5) The Parliament or Stale Legisla- 

ture cannot make a law so as to impiaffe 
upon the overriding powers conferred upon 
the President or the Governor under Art. 310 
as qualified by Art. 311. AIR 1961 SC 751 
(761) = 1061 (1) Cri LJ 773= (1961) 2 
SCR 679. **ILR (1968) 2 Ker 664 (672) 

*•1968 Lab IC 1377 (1381, 1382)= (1968) 
1 Mad LJ 348 **1962 Mys LJ (Supp) 437 
(439). 

(6) The power of the head of the 
Slate himself to dismiss or remove is 
not affecled by Art. 311, Cl. (1) or its 
<«)imler-parl, S. 240, Sub-section (2) of 
(he Government of India Act, 1935. AIR 
19-19 PC 112 (114)= 75 Ind App 343 = 
1918 FCR 103= 50 Cri L Jour 383 


(7) Article 311 is one of the express 
provisions in Constitution which cur- 
tails the pleasure of President or Gov- 
ernor that is vested in him under Arti- 
cle 310. Article 311 is to be regarded 
as proviso to Article 310. It controls 
Article 310. AIR 1966 Cal 252 (257) 
= (1967) 1 Lab LJ 318 (DB) *• AIR 
1967 Palna 318 (319)= 1967 BLJR 552 
(DB). 

(8) Doctrine of pleasure — Appoint- 

ments to Government service — Doctrine 
i.s subordinated to restrictions provided 
under Art. 311. AIR 1966 Pat 364 (366) 
= 1986 BUR 480 (DB) **A1R 1966 Pal 
97 (105)= ILR 45 Pat 1019 (DB) ••AIR 
1961 Assam 74 (76) (DB) ** (I960) ‘2 
Lab U 391= (1960) 1 Andh WR 2‘56 

(258) (DB). 

(9) The pleasure referred to in Art. 310 
cannot afford to be unconslitutional and 
can only be exercised in strict accord 
with the express provisions of the Con- 
stitution. Article 311, being an ex- 
press provision, acts as a rider of limi- 
tation on the pleasure under Art. 310. 
AIR 1961 Cal 1 (5, 6) = 65 Cal WN 361 
(SB) *• AIR 1959 Bom 363 (365)= 1959 
Nag LJ 93 (DB). 

(10) As provided by Article 310 all 
Civil servants (including Railway ser- 
vants) hold office during the pleasure of 
the President or the Governor as the case 
may be. This pleasure is subject only to 
the restrictions imposed by Art. 311 (2). 
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Arllcles 310 & 311 ~ No|p 18 (contd ) 

Subject only to tlie protfclion aiVonlod 
by Art, 311 (2). a C.ivil servant Nvln> has 
been removed from service can have no 
.justifiable cause in a Court of law. Once 
the procedure under Art. .311 (2) has 
been complied with ‘he (huirts are not 
entitled to determine whether the grounil 
or charge upon which the authorities have 
proceeded against a civil servant is ta«- 
tually correct or siifTicicnl to warrant llic 
action taken against him. .AIR 1962 Madh 
Prn 372 (373. 374)= (1963) 1 Lab L.I 
792= 1962 MPU 717 AIR 1061 SC 
751 (761)= 1961 (1) CrI L.I 773= (1061) 

2 SCR 679. 

(11) .Article 311 does nr)t afT«-i t the 
principle that a Government servant liohls 
<iffice during the pleasure of the head of 
the State. It only imposes certain consti- 
tutional obligations before he can be dis- 
missed, removed or reduced in rank. .AIR 
1955 Hvd ,54 (55)= ILR (1954) Ilyd 728 
(DB) ** AIR 1954 Madh B 54 (5,5)= ILR 
(1954) Madh B 301 ** AIR 19.54 .M.adh B 
40 (50)= ILR (1954) Madh 13 314 (D13) 
•* AIR 1952 Madh B 105 (108)= ILR 
(1952) Madh B 253. 

tl2) In view of the “rule of pleasure” 
enunciated in Art. 311 (1) Government 
has always power to terminate services of 
Government servant by compulsory retire- 
ment on proportionate pension even be- 
fore age of superannuation, irrespective of 
any .specific service rule permitting such a 
course. AIR 1957 Assam 77 (81) (DB) 
AIR 1956 Madh B 40 (43) (DB) ♦* AIR 
1954 Madh B 54 (56)= ILR (1954) Madh 
B 301 (DB) ** AIR 1943 Bom 268 (271) 
= ILR (1953) Bom 411 (DB). 

(13) Unless, the Court finds a stiecillc 
provision in some part of the Constitu- 
tion giving to a Government serianl a 
tenure different from the (enure provided 
for in Article .310, every member of the 
civil service holds his olfice during the 
pleasure of Ihe President. AIR 1960 Born 
14 (15)= 60 Bom LR 1302 (DB). 

(14) Pleasure of President in the matter 
of tenure of office of Public .Servant — 
Rule.s and laws affecting or impairing such 
pleasure — Permissible limits stated. 1970 
Lab IC 76 (79) (Delhi) (DB). 

(15) Where a person holds an office 
under the provisions of a statute which 
fixes certain modes and methods for ap- 
pointment, dismissal and removal, they 
must be complied with in all these matters. 
AIR 19.52 Mad 865 (870. 871)= ILR (1953) 
Mad 262 (DB). 

CBut see AIR 1956 Bom 601 (605).] 

(16) The general rule that service is 
during pleasure of Crown or Stale i.s pro- 
tected only to the extent and within the 
limits prescribed by relevant statute and 
while Courts will take care to see that 
cardinal requirements prescribed by statute 
are fulfilled and principles of natural justice 


have not hern violated and public .servant 
has had n lair deal, e(iually the (hmrt will 
have di.scrclioti to rcluse in .siiilahiu cases 
declaration ‘*n well settled principle.s ap- 
plicable to spcciiic relief. (19.57) 70 Mad 
lAV 96.5 (971)-= (19.57) 2 Lab LJ 068. 

(16-A) Right of Government in 
matter of appointment and promotion 
of ollicers. extent of, indicated. AIR 
1970 Punj 112 (Prs. 39. 64)= ILR (1969) 
2 Punj 304. 

(17) Stale has power under Article 310 
to ilisiniss or punish Goxcrnnient servant 
even tor mi.sconduct unconnected with his 
official duties — Article 311 does not re- 
strict this power of State. AIR 1960 All 
5.5 (59, CO. 61) = 1900 Cri LJ 26. 

(18) E.xcept in the ca^(•s of subslnnlive 
af»p()inlrncnls to pcimaiienf posts and of 
appointments to tem|)orarv posts lor speci- 
fied period, appointment gives no right 
to the post and his service may be ter- 
minated unless his service had ripened 
into quasi-permanent service. AIR 1958 
SC 36 (42, 43) = 1958 Ml LJ 372. (AIR 
1956 Nag 113 and AIR 19.57 Punj 42 and 
AIR 1957 Punj 191 and AIR 1957 R.ai 
8l. Overruled.) 

(19) It is ojil.v when tliere is a breach 
ol the provisions <»r Article 311 or other 
constilulinnal provision that llie termina- 
tion ol services of a Government servant 
can be questioned in a Court of law. AIR 
1955 Hyd 54 (.56)= ILH il954) Hvd 728 
(DB) AIK 19.54 Madh B 49 (50)= ILR 
(1954) Madh B .314 (DB) ** AIR 1954 IMad 
.587 (591). 

(20) ‘Rule ol Pleasure* laid down in Arti- 
cle 310 is einhodied in Section 18, .Army 
Acl. 1968 LaJ> IC 60 (6.3) iDelhi) (DB). 

(21) The paramount law as between 
Government and their .servants is, as 
enunciated hv Art. 310 (1) that the latter 
hold (heir «»fFice during pleasure of for 
mer .sidijecl only to two conditions, 
relating to disciplinarv action embe^ied 
in Article 311 Ihereol. .AIR 1959 Ker 338 
(339) = 1958 KLT 1122. 

(22) Under J and K Constitution, if 
termination of service of a civil ser- 
vant in substance amounts to dismis- 
sal or removal, no matter what phra- 
seology is used for such termination it 
will attract the provisions of Sec. 126 
(2). AIR 1964 J .nnd K 92 (95)= 1964 
Kash LJ 271 (FB). 

(23) .Article 311 has lo be read as a 
proviso or an exception to Article 310. It 
is onlv the Judges of the Supreme Court 
and of the High Courts, the Comptroller 
and Auditor-General of India, etc., for 
whom special provisions have been made 
in Ihe Constitution that can be said to hold 
office during good behaviour. The tenure 
of olfice of Olliers is at the pleasure of 
Ihe Pro.sidcnt subject, of course, lo Arli- 
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cle 311 when it is tipplit Jtble. AIR 1900 
J and K 97 (101). 

(21) The fact that a post is “held" under 
the Governor inean.s that the Governor 
has full power to remove Ihe employee 
from tliat post or to demote him from the 
same. TJh.s pleasure of Ihe Governor is 
fettered only by express provisions of the 
Constitution. Article 310 of the Constitu- 
tion docs not, however, empower the Gov- 
ernor to refuse at its pJea.sure to pay him 
even for the period of liis service. AIR 
1965 Assam 109 (110)-’ H.R (1966) 17 

Assam 253 (DO). 

(25) Dismissal from service — Pleasure 

doctrine embodied in Articles 309, 310 — 
Limitations of — Rules under Article 309 
designed purely for administrative guid- 
ance — Madras Police Standing Order 
No. 90 (3) (b) though considered as one 
imder Article 309 is directory — Non-com- 
pliance does not involve error of juris- 
diction. AIR 1966 Mad 203= (1965) 2 

MLJ 421 (FB). 

(26) Natural justice requires that no por- 
sou should be ‘condemned unheard'. In 
u matter where the servant has to cense to 
hold office on account of the e.xercise of 
pleasure or policy pursued by an authority, 
the servant’s mouth is shut as he has no 
right to be heard in opposition thereto. 
To punish a person at pleasure or on 
account of a policy regardless of any guilt 
of his, would be to condemn him unheard 
which is obnoxious to natural justice- 
Neither the pleasure nor the policy can, 
therefore, justify a punishment of a public- 
servant by an order of dismissal. .MR 
1956 Trav-Co 35 (40). 

(27) The Parliament or the Stale Legi.sla- 
(ure ran make a Iaw regulating the 
conditions of service of a member of a 
public service, which includes proceedings 
by way of disctplinarv action, without 
affecting Ihe powers of the President or 
Governor under Article 310 read with Arti- 
cle 311. AIK 1061 SC 7oi (761)= 1961 
(1) Crl LJ 773 = (1061) 2 SCR 679. 

(28) The pleasure of the President or 
Governor to dismiss a public servant can- 
not be fettered by any provisions in the 
contract of servii e. ILR (1968) 2 Ker 664 
(672, 673). 

(29) Art. 309 gives power to the Presi- 
dent or the Governor to make rules re- 
gulating the conditions of service of civil 
servants. The rules so framed pul a feller 
Ubon the nowers of the President or the 
Governor to dispense with the services of 
an officer at pleasure. ILR (1961) 11 Raj 
371= 1961 Raj LW 298 (307) (DB). 

(30) Our Constitution has ensured secu- 

rity of tenure against mala fide punish- 
ment and it is well known that Govern- 
ment servants cannot be hired and fired 
arbitrarily oral the whim and caprice of 
anybody, however great the power en- 
trusted to him. AIR 1966 Punj 66 (81) = 
1965 Pun LR (Supp) 674 (DB}1" ' 


(31) Where a resignation of a Govern- 
ment servant has been accepted by Gov- 
ernment and intimation about its accept- 
ance is sent to him. the Government ser- 
vant cannot withdraw his resignation with- 
out the permission of the Government as 
the servant holds olVice only during the 
pleasure of the Government. AIR 1966 
Punj 221 (224)= (1968) 1 Lab LJ 755. 

(32) The principle embodied in Art. 310 
(1) that Government servants hold ofl’ice 
during the pleasure of the President or 
the Governor, as the case may be, is quali- 
fied by the ‘provisions of Article 311 which 
give protection to Government servants. 
(1960) 1 Andh WR 256= (1960) 2 Lab LJ 
391 (393) (DB). 

(33) The tenure of office of an employee 
of the Union or the Slate is only during 
the pleasure of the President and/or 
Governor; and accordingly, except as pro- 
vided in the Constitution, there can be no 
ju.sticiable cause available to a dismissed 
Government employee for getting relief in 
a Court of law. AIR 1960 Bom 431 (433 
to 436)= 62 Bom LR 1. 

(34) Substantive appointments to per- 
manent post — No special contract govern- 
ing the matter. Employee’s service cannot 
be terminated except by w-ay of punish- 
ment — Employee has a right to hold the 
post until he attains superannuation, or is 
compulsorily retried or the post is abolish- 
cmI. 1968 All LJ 372 (386, 387, 388) (SC). 

(35) The provision in Article 310 (1) 

cannot confer a power on the Stale Gov- 
erumenl to compel an officer to continue 
in service of the State against his will apart 
from service rules. AIR 1964 SC 72 (81) = 
(1965) 1 SCA 259. 

(36) Appointment to temporary post for 
a specified period — Tenure of person — Ap- 
pointment cannot be pul an end to before 
the end of the period except by way of 
punishment. 1958 All LJ 372 (386) (SCj. 

t37) In respect of Government servants 
other than. Supreme Court Judges, High 
Court Judges, Comptroller and Auditor- 
General etc., the tenure of service is at 
the pleasure of the President or the Gov- 
ernor as the case may be subject to what 
is contained in Article 311. Article 311 is 
nothing but a Proviso to Article 310. AIR 
1959 All 643 (654). 

(38) The right of the President of India 

to terminate the services of public servants 
is subject to the restrictions imposed by 
Article 310 (2) and Article 311. (1967) 10 

Law Rep 555 (573) (DB). 

(39) The rule of an office being held 
during pleasure cannot be , extended to 
offices under a University or such other 
authority. AIR 1951 Mad 870 (871. 872) = 
(1951) 1 Mad LJ 518. 

(40) Termination of service of Govern- 
ment servant serving in State — No com- 
ptaint that there ha s been infringement of 
.\rncie4 biu Slid All — Governor’s plea- 
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Articles 310 & 311 — Note 18 (contd.) 
sure in ihe matter is* final. 1958 Ail U 
218 (221). 

19. English law.— (I) The English Com- 
nion Law rule reRardin« llie holding of 
ofTice by public servants onlv during the 
pleasure of the Crown has not been adopt- 
ed by Article 310 (1) of the Constitution 
in its entirely and willi all its rigorous im- 
plication. Article 311 gives a two fold pro- 
tection to persons who come within that 
Article viz., (1) against dismissal or re- 
moval by an authority subordinate to that 
by \vhich they were appointed; and V-i 
against the dismissal, removal or reduction 
in rank without giving them a reasonable 
opportunity to show cause against the ac- 
tion proposed to be taken in regard to 
them. AIR 1964 Andh Pra 206 (210) = 
(1965) 1 Lab LJ 34 (DB). 

(2) English Law — Civil servant holds olTi- 
cc at pleasure of crown — Crown is not 
bound by any special control, let there bo 
any — Servants are liable to be dismissed 
without notice and there is no right of 
action for wrongful dismissal. (1956) 2 
Lab LJ 347 (351. 352) (Mad) (DB). 

(3) When the Constitution of India ac- 
cepts and adopts a doctrine well known 
to the common law of England, the doct- 
rine that a civil servant holds his ofTice 
at the pleasure of the Crown, it is futile 
to suggest that the Constitution makers 
did not wish that doctrine to have full 
sway. AIR I960 Bom 14 (17)— 60 Bom 
LR 1302 (DB). 

(4) The rule of Englisli law pithily ex- 
pressed in the Latin phrase ‘durante bene 
placito' (“during pleasure”) has not been 
fully adopted by Article 310 (1). The plea- 
sure of the President is clearly controll- 
ed by the provisions of Article 311, and so. 
the field that is covered bv Article 311 
would be excluded from the operation of 
the absolute doctrine of pleasure. AIR 
1964 SC 600 (609, 610, 621)= (1964) 6 SCR 
683. 

20. Age of superaODuallon — Alteration 
of rule as to. — (1) Once an employee 

attaining 55 years of age is found fit in 
efTiciency and physical fitness tests memo- 
randum dated 21st March 1963 issued by 
the Government of As.sam under F. R. 50 
gives right to such employee to continue 
in service upto 58 years. Therefore hr 
cannot be compulsorilv retired before 58 
years on the ground that the pleasure of 
the Government, the Government may pi< k 
and choose any man for hostile treatment. 
The exercise of the pleasure of the Gov- 
ernment under Article 310 is made subject 
to other express provisions in the Consti- 
tution. Therefore in exercise of its plea- 
sure, the Government cannot deprive a per- 
son of his fiindamenlal rights. AIR 1969 
Assam 46 (50)= 1969 Lab IC 5,34 (DB). 

(2) 8o long as age of compulsory retire- 
ment and period of qualifying service for 
such retirement fixed by rule are reason- 


able. Arliclo 311 is not allraolccl. AIR 
1969 Oii.ssa 37 (43)=- .34 Cut LT 1020 

(DB). 

(3) There is no legal «ir ccnslilutional 
bar to the altoatinji of (|ic Service Rules 
as to the age of superanniialion for retire- 
ment purposes tu llie disadvantage of per- 
stns already in service. AIR 1953 Trav-Co 
!40 (142)= ILR (1052) Tiav-Co 7.5(> (DR) 

AIR 1962 All 328 {;b32i (I'B). 

(4) Tei ininalioti <»f .scrviie resulting from 
change in age of superanmialion — .\rli- 
clc 311 is not allra. le«l. AIR 1905 SC 1507 
fir»69. 1570)= (1965) 2 SCA 05= (1005) 2 
SCJ 718= (1906) 1 Lab LJ 45. 

(5) No ministerial servant can claim as 
a matter of right to be in service till llic 
age of 60 and If tlic cmplovcc cftncerncd 
i.s made to retire at tin* age tif .55, he can- 
not complain ot an\' breach nt stalnlorv 
obligation. AIR 1958 Andh Pra 697 (702) = 
(1958) 2 Andh WR 508. 

(6) Correction in dale of birtli of Gov- 
ernment servant — Application has to be 
m.'idc within three vears of the actual age 
o| superannn.alion of the (io\ (‘iiimcnl ser- 
vant an<l not the age of Miporannualif)n as 
given in the record. AIR 1067 .Assam 13 
(14)= ILR (1966) 1.3 Assam 34 (DB). 

(7) The age of ctimpulsoi-y rcliremonl 

having been ex!ctuie<l imoqulvoc.ally bv the 
Government from 55 to 58 years, an em- 
ployee holdijig perm.'inenl po.st has a right 
to continue in service till that age. unless 
he has completed 30 year.s of service ear- 
lier and he cannot be asked If) li'ave ser- 
vice withoul giving anv reason therefor at 
anv time befoi*e attaining that ag»* 
Hence in absence of cojnplinnce with the 
procedure proscribed in .Article 311 (2l. 

such aclioji, if taken, wouI<l illegal. 

AIR 1969 Orissa 4.5 (49)= 1969 Lab IC 
288 = 34 Cut LT 1.392 (DB). (AIR 1968 
Orl 44. Disting.) 

(8) U. P. Slate Law Officers Rules 
(1942). Rules 7. 14 — Petitioner appoint- 
ed Additional Government .Advocate for 
three years — No superannuation age fixed 
at lime of original appointment — Post 
described as tenure post and classc^d as 
“special post” — New rule fixing 60 vears 
as superannnnlion age — Sei^ices of peti- 
tioner terminated before completing three 
years, under new Rule — Order is “re- 
moved” — Petitioner is entitled to pro- 
tection of Article 311 (2). .AIR 1959 All 
169 (171. !74. 176. 179)= 19.59 All I.J 
323= ILR (1959) 1 All 591 IDJ3). 

21. Seales of pay, alteration of. — (1) 

The President cannot, in the exercise of 
the pleasure, fix the scales of pav of Gov- 
ernment serx’ants. AIR 1958 All 345 (347). 

(21 Civil servant re-instated after ter- 
mination of disciplinary proceedings — 
Government transferring him to some other 
department on administrative grounds — 
Old scale of pay continued though under 
the new post a higher scale of pav exist- 
ed — Held, Government could cfTecl such 
changes so long as provisions under Aril- 



22 lArls. 310 & 311 N 22-24] 


LThc] Constitution of India 


Articles 310 & 311 — Note 21 (contd.) 
rie 311 arc nol violated. AIR 1968 Mani- 
pur IC (18, 19 j= 1968 Lab IC 130. 

(3) Conditions ot service of public .ser- 
vants may be statutory or contractual. 
(1967) 10 Law Hep So.'i (573) (DB). 

22. Pleasure, whether can be delejjoicd. — ^ 

(I) The power of dismissina “at pleasure*’ 
a Go^xTiiment servant cannot be delegat- 
ed. AIR 1956 Trav-Co 35 (40). 

(2) Court is debarred from examining 
pleasure of President — However, it can 
examine w’hether in fact the pleasure has 
been exercised bv the President or by one 
duly authorised by Constitution to act in 
his behalf — Pleasure cannot be dclegatc<l 
and expressed by an officer — Pleasure of 
executive officer of Government doe.s nol 
enjoy the immunity granted to President 
-- What is required under Article .310 is 
pleasure of President and nol of Union ol 
India — Both are not identical — Hence 
vlismissul bv officer is w'rongful. (1966) 70 
Cal WN 925 (931, 9395= (1967) 2 Lab LJ 
782 (DB). 

(3) The pleasure of the President or the 
Governor mentioned in Article 310 must 
he exercised in accordance with the rules 
■>r Ihc statute made in that behalf. ILR 
,19lf0) 2 Punj 305 (310) (FB). 

(4) Dismissal of Government .servant — 
Power of the President — Nature of — H 
is executive power — Article 77 applies — 
Delegation permissible. 1970 Lab IC 76 
(81) (Delhi) (DB). (AIR 1964 SC 648, 
Dhl.) 

(51 Power conferred by Article 310 can 
be delegated — Pleasure referred to in 
Article 310 is not slrictlv executive action 
to which Article 77 applies. AIR 1966 Cal 
252 (258)= (1967) 1 Lab LJ 318 ((DB|. 

(6) The President can delegate the 
powers under Article 310, but Article 309 
cannot impair or affect the pleasure of the 
President therein specified. ILR (1966) 2 
Punj 305 (310) (FB). 

(7) The tenure of office of a person serv- 
ing under the Union is at the pleasure of 
the President. The pleasure should be 
exercised by the Pre.sident himself, and 
cannot be delegated to anv subordinate 
authority. AIR 1963 Assam 94 (103) (FB). 

[The view that the pleasure cannot he 
delegated bv the President to any subordi- 
nate authority reversed in AIR 1964 SC 
600.1 

(8) The pleasure of the President is nol 
a justiciable matter. (1965) 67 Pun LR 
580 (583). 

(9) Under Rule 146 of Railway Esta- 
blishment Code issued by the President, 
the power of the President in respect of 
transfer of non-gazeltcd railway servants, 
may be exercised by an agent or by a 
lower authority to w’hom the Agent mav 
re-delegate his power. AIR 1967 Punj 76 
(#8)= (1969) 2 Lab LI 247. 

3^ Right lo hold office whether 
Fundamental Right. Sec also Article 309.— 

( 1 ) Government servants have fundamen- 


tal right to form associations under Arti- 
cle 19 (1) (c). but they have no funda- 
mental right to be continued in employ- 
ment and when their services are terminat- 
ed by She Slate they cannot complain ot 
infringcineni <»f any of their constitutional 
rights when no question of violation of 
Article 311 arises. AIR 1968 SC 232 (238) 

AIR 1965 Ker 19 (23)= (1966) 2 Lab 
LJ 93. 

(2) Every Government servant has a 
right of appeal in accordance with rules 
geverning his service, against an appoint- 
ment made by promotion which is likely 
to infringe his rights. When such an ap- 
peal Is filed person affecled is entitled 
lo notice and to a reasonable opportunity 
of being heard. 1969 Lab IC 712 (715) = 
(1968) 1 Andh WR 80 (DB). 

(3) Where a post is being held by the 

Government employee only temporarily 
and not subslanlivelv. then on the facts ol 
the case there can he no question of his 
having any right to hold that post or rank 
AIR 1966 Orissa 173 (178, 179)= ILR 

(1965) Cut 893 (DB). 

(4) A civil servant can hold office only 
during the pleasure of the Rajpramukh and 
there is no such thing as a ve.stcd right 
in him which is inviolable and inherent in 
him notwithstanding the Constitution, and 
his removal would be governed bv Arti- 
cle 311. AIR 1960 Andh Pra 479 (483) = 
ILR (1960) 2 .Andh Pra 148 (DB). 

(5) .A dismissal for established delin 
(ruency entails a bar to reinstatement of 
the dismissed servant. It is a taint on 
his reputation and would afTecl his posi- 
tion in society. AIR 1956 Trav-Co 35 (40). 

(6) Compulsory retirement — Funds* 
mental Rules. Chapter IV, Rule 56 (b) (i) 
— Right of servant to be retained in ser- 
vice after age of 55 years — Rule does 
net confer any such right — .Aulhoritj’ 
can retire servant even if he continues to 
be efficient — Enquiry into reasons for 
c.xercise of discretion by authority is not 
the concern of High Court. .AIR 1966 Cal 
483 (485)= (1968) 1 Lab LJ 230 (DB). 

24, “Dismissed'* or "removed** — 
General. — (1) The words "dismissed”, 

"temoved” and "reduced in rank” are 
all used in a special, technical sense. 
Thev must be understood in the sense 
in which they are used in the Civil 
Service (Classification, Control and Ap- 
peal) Rules, where they denote the 
three major categories of punishments 
which can be imposed on civil servants. 
AIR 1953 SC 250 (251, 252)= 1953 SCR 
653. (Expressions are taken from R. 49 
of C. S. (C. C. & A) Rules.) ** AIR 
1968 SC 300 (304) AIR 1968 SC 86 (47) 
** AIR 1954 Madh B 177 (180) (DB) •• 
AIR 1954 Madh B 49 (51) = ILR (1954) 
Madh B 314 (DB). 

(2) Dismissed or removed — Includes 
everv kind of termination of servii’e, AIR 
1964 SC 600 (621, 632)= (1064) 5 SCR 
683. 
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(3*4) Dismis.sal includes rcninval. The 
cinly difference belwcen dismissal proper 
and dismissal in shape of removal from 
service is Ihul the former ordinarily dis- 
qualifies the servant from future employ- 
ment but the latter does not <lo so. ,\IH 
1061 Madh Pra 261 (266)= 1901 MPLJ 5oS 
(DB) •*AIR 1054 Mad 1155(1160)= (1954) 
2 MLJ 254 (DB). (Reversed on another 
point in AIR 1956 SC 817.) *♦ ILR (1966) 
1 Mad 206. 

(5) The word ‘removal’ in Article 311 
has a narrow and technical meaning in- 
volving the concepts of arraignment, guilt, 
stigma and punishment and future de- 
barring of employment under Government 
service whereas termination does not. 
(1957) 70 Mad L\V 965 (972)= (1957) 2 
Lab L.I 668. 

(6) Id deciding wlicthcr a dismissal is 
Justified, tlie test to be applied must vary 
with the nature of the business and the 
position held by the employee. (19G4) 1 
Lab LJ 500 (510) (Mad). 

(7) Dismissal or removal — Does not in- 
clude termination of service oi; ONpiry of 
fixed period of employment of temporary 
employee. ILR (1955) Hyd 711 (713) (DB). 

(8) Dismissal involves some serious con- 
sequences to the person affected and is also 
a slur on his < liaracter. Therefore he should 
be niTorded an opportunity. The same thing 
cannot be said of “dispensing with scr 
vices” of a servant bv his master, unless 
he was bound bv some agreement not to 
do it. (1959) I Lab LJ 554 (555) (Andh 
Pra) (DB). 

(9) Dismissal from Government service 
for disqualifying a person for being 
elected as :i Paneha must be for 
misconduct and a declaration by 
competent authority that the person 
is ineligible for further employmen' 
in public service — Removal of Gumaslha* 
Patwari from service for mi.sroiulucl l)y 
competent authority debarring him from 
holding any public post — Though term 
‘removal’ is used, removal amounted fo dis- 
missal. ILR (1964) Andh Pra 1237 (1240. 
1241) (DB). 

(10) It is not the motive for cither ter- 
minating the services f)f a Government ser- 
vant or reducing him that is maleri.Tl in 
determining whelher or not it amount.s l«> 
an order of dismissal or removal or reduc- 
tion in rank, but It is the ground on which 
a person has either been dismissed or re- 
moved or reduced in rank. ILR (1967) 2 
All 240 (DB). (AIR 1968 SC 36. Foil.) 

(11) The mere passing of an order of 

dismissal is not effective unless it is pub- 
lished and communicated to officer con- 
cerned. AIR 1066 SC 1313 (1316) = 

(1066) 2 SCJ 777. 

(12) Mere transfer is not punishniciil un- 
less the step taken amounts to punish- 
ment of the servant concerned. ILR 
(1964) 2 Mad 813 (814) ** AIR 1968 Andh 
Pra 129 (132, 133)= (1907) 2 Andh WR 


269. (Transfer from one department to 
another.) ** 1967 Ker LT .354 (3.58)= 1067 
Her LJ 454. 

(13) Goverjunent .servant convicted fm 
offence under Se< lion 380, Penal Code, 
1860, given benefit r»f Section 4 and re- 
leased — Gojiviclion cannot form basis 
for removal from service in view of .Sec- 
tion 12 of Prtibation of OITenders Act 
(19,58). (1967) 69 Punj LR 331 (333) = 

1968 Al! Cri R 0. 

(14-15) The words ‘vour work and con- 
duct has not been found .'alisfaclory' con- 
tained in the order of termination of .ser- 
vice attach a .stigma to the servant an<l cast 
an aspersion against his c‘apa<'il'' as also 
against his conduct. Provisions f)f .\rl. .311 

(2) must be complied with. 1068 Serv LR 
734 (737) (DR) (Punjl. 

25- Article 311 (2) .applies only when 
there Is punkshment. — (1) An order wliich 

would not otherwise be an order t)f remo 
val does not become sucl^ merely because 
it follows an riuiuiry against tlif» (Jovern- 
ment servant. AIR 1964 All 278 (280) (DR). 
(AIR 196.3 All 390. Overruled.) 

(2) The tipporlunity to shtiw cause pro- 
vided for in Clause (2) of ,Arli<‘lc 311 is 
required to be given only when the ter- 
mination of sci'vii'c is resorted to as a 
punishment and not olhcl'\^•ise. .-\IR 1958 
SC 36 (47) ** AIR 1956 Bom 455 (458) = 
ILR (1956) Boni 767 (DB) ** AIR 1962 
SC 1711 (1715, 1716)= (1963) 1 SCR 416. 
(.\1R 1957 Punj 191. Reversed on another 
point.) 

(3) Article 311 is concerned only with 
dismissal or removal or reduction in rank 
*a.s and by way of piini.shment’ and has 
nothing to do if they are brought about 
on other considoratic)n.s or eomlitions. AIR 
1960 Mys 2.55 (257)= .38 Mvs LW 522. 

(4) Mere terminalit)n of service will not 

necessarily amount to “dismissal” nr “re- 
moval” unless it Is bv wav of penalty. AIR 
1954 SC 369 (374)= 1955 SCR 26 ** AIR 

1958 SC 232 (238) ** AIR 1058 SC 36 

(47) ** AIR 10.57 SC 892 (895) ** AIR 

1953 SC 250 (251. 252)= 19,53 SCR 655 ** 
AIR 1966 SC 1529 (1531) ** AIR 1069 

Tripura 10 (11)= 1969 Lab IC Ilf) AIR 
19.58 Tripura 28 (33) (19.56) 2 Lab LJ 

347 (.3.52) (DB) (Mad) ** AIR 1956 Orissa 
113 (114) (DR), (.\ction is taken bv Gnv- 
cinmenf only ‘'u tlic grounds of irrcgula 
rifles of promotion. .Article 311 docs not 
apply.) ** 1965 Mad \VN 271 (275). 

(5) When order is punitive in nature i* 
is not necessary to find if it resulted in 
penal consequence.s. .AIR 1966 Pat 354 
(.368)^ 1966 BLJR 480 (DB). 

(6-7) Constable officiating temporarily as 
Assistant Sub-Inspector — Examination for 
Assistant Sub-Inspectors not passed bv him 
— Reversion to Constable’.s post not as 
punishment — Protection under Arti- 
cle 311 not available to such Constable. 

1969 Lab IC 496 (498) (Pat). 

(8) When, according to the Service Rules 
or according to the contract of service, a 
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Government servant is entitled to continue 
in service up to a particular lime, the 
premature deterniination of Ins service be- 
fore that time would, by itself, amount to 
a punishment (even though it may not pur- 
port to be such) and would, therefore, con- 
stitute ‘dismissal’ or ‘removar from ser- 
vice within the meaning of Article 311, 
CIou.se (2). AIR 1958 SC 36 (48, 49). 

(9) An order passed under Rule 244 (2) 

of Rajasthan Service Rules (1950) does 
not attract the provisions of .Article 311 

(2) nor is the rule rcpugnanl to Ihe Arti- 
cle .'ill (2). 1961 Rai LW 298 CIO")) (DB). 

(10) Order reverting A only to make 
room for B who belonged to scheduled 
caste — Order not being punitive — 
Article 311 not attracted. AIR 1965 Raj 
109 (111)= 1964 Raj LW 630 (DB). 

Ill) Retirement of civil servant after 
age of superannuation — Not a dismissal 
or removal. AIR 1958 Andh Pra 697 
(704)= (1958) 2 Anclh WR 598 (DB). 

(12) Lambardar stopped from collect- 
ing land revenue by Revenue Minister — 
Order is not by way of punishment but 
only an administraljvc order. AIR 1965 .1 
and K 102 (105)= 1965 Kash LJ 207. 

(13) Appolnlment of Branch Postmaster 
under Posts and Telegraphs Extra Depart- 
mental Agents (Conduct and Service) 
Rule.s, 1959 — Not a public servant entitl- 
ed to protection under Article 311. The 
fact that the Superintendent of Post OfTiccs 
assigned a reason which, is invalid does not 
render the order of removal in any wav 
illegal or invalid. It is well settled lha't 
where services of a Government servant Is 
liable to be terminated by a specified notice 
without assigning any reasons the 
existence of a reason for termination of 
the service does not convert the termina- 
tion into an order of dismissal or remo- 
val. It follows that the order terminating 
the .services of the petitioner is warranted 
by Rule 6, and cannot be questioned 
(1967) 1 An WR 228 (231). 

(14) Temporary employment of appli- 
cant — Transfer order — Applicant re- 
fusing to abide by it and preferring to be 
discharged — One month's discharge notice 
— Held not by way of punishment. AIR 
1M3 Pal 125 (126, 127)= 1963 BLJR 69 
(DB). 

(15) For termination of service of tem- 
porary railway sen'ant under Rule 148 of 
Railway Establishment Code, not being 
by way of punishment does not amount to 
removal. AIR 1962 Raj 244 (2461= 196'> 
Raj LW 296. 


(16) Termination purporting to be unde 
Rule 148 of Railway Establishment Cod« 
in substance by wav of punishment — Pre 
erdure prescribed by Article 311 (2) nc 
f^lowed — Order is void and of no legj 
cfTect. 1965 Mad WN 271. ^ 

20, Termination ol service, whet 
amounts to punlshmen>’ : Tests and h 


lustrations. — (1) If the order is based 

on the authority of a service rule, it 
must ordinarily be taken that the ter- 
mination of service was in exercise of 
the powers conferred by that service 
rule. If, on the other hand, the order 
states that the temporary servant was 
guilty of misconduct or insubordination 
or was incompetent, etc., and if his 
service was terminated on the strength 
of any such ground, it would be a 
matter of punishment which would 
bring the case within the ambit of 
Article 311 (2). AIK 1960 J and K 97 
( 100 ). 

(2) Seivicc.s of temporary employee Icr- 
niinated wilhoul giving him chance of 
sliovving cause — Heal motive behind ter- 
mination tliat employee was not qualified 
— Employee is not entitled lo anv relief. 
AIR 1961 All 292 (293, 294). (AIR 1960 
SC 689, Foil.) 

(3) The que.stion whether the particular 
order lerminaling his services was by wav 
of punishment or only in Ihe exercise of 
right under the contract will have to be 
determined on the facts and the circum- 
stances of each case. Where the peti- 
tioner who held an officiating post 
was discharged from service on the 
ground that his past services w'^re 
reported lo be not good and honest ; 

Held, that the termination was by way 
of punishment and not in terms of contract 
of service and therefore the servant was 
entitled to Ihe protection of Article 311 (2). 
AIR 19.58 Assam 181 (182) (DB) ** 196.5 
Mad WN 271 (273) ** ILR (1965) 2 Mad 
24 (35) (DB) ** 1968 BLJR 815 (821) (DB). 

(4) One test for determining whether 
the termination of service of a Gov- 
ernment servant is by way of punish- 
ment is to ascertain whether the ser- 
vant but for such termination has the 
right to hold the post. Tlie other test 
may be whether he has been visited 
with the evil consequence such as the 

forfeiture of his pay or allowances and 
the loss of his seniority in his sub- 
stantive rank or the stoppage or postpone- 
ment of his future chances of promotion. 
If a person is compulsorily retired or his 
services are terminated under some rules, 
the termination docs not bring about any 
evil consequen^'c. If, how’ever, a person 
has right to remain in the post and that 
right is curtailed by the exercise of the 
power under Uic contract, or under the 
conditions of service rules in one sense 
it does affect his right to remain in the 
post. But as such an action is taken 
in the exercise of the contractual right 

exercise of the powers given 
under the conditions of service rules, 
^ken by way of punishment 
and thus it is not covered by Arti- 
cle 311 of the Constitution. In such a 
case even though no enquiry is made, 
there is no violation of Article 311 of 
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Articles 310 & 311 — Note 26 (contd.) 
the Constitution as the termination does 
not come within Article 311 sit nil. Allt 
1963 Assam 94 (98. 100) (FB). (Revciseil 
on another point in AIR 1964 SC 600.) 
•• AIR 1962 SC 1711 (1716) ** AIR 1968 
SC 36 (50) ** AIR 1958 SC 905 (908) ♦* 
AIR 1958 SC 232 (238) ** 1962 Ker LT 
362 (365)= (1963) 1 Lab LJ 385 (DB) ** 
(1967) 1 Lab LJ 718 (721)= 17 Kac LR 
347 (SC) AIR 1958 Madh Pra 1.35 (Ml) 
(DB). 

(5) Two tests for dclcrniinin;* whellicr 

termination of service was bv wsiv of 
penally or not are: (1) Whether liieic 
was a charse or imputation against the 
olVicer and (2) Whether there is loss •>[ 
benefit already accrued. AIR 1962 All .328 
(332) (FB) 1970 Lab IC 139 (147i 

(Bom). (Factors lobe considered stated) 
•• ILR (1957) 2 All 486 (494. 495). 

(6) Under the rules in the Railway Code 

a permanent servant has a right to h«jld 
the post until, he reaches the age of 
superannuation, or until he is compulsori 
Iv retired under tlic relevant rule. If for 
any other reason that right is invaded and 
he is asked to leave his service, the ter- 
mination Of his service is in the nature of 
a penalty and. amounts to removal. AIR 
1964 SC 600 (610, 011)= (1964 ) 6 SCR 

683. (AIR 1954 Cal 399 and AIR 1954 Cal 
566, Approved; AIR 1956 Pat 221 and 
AIR 1958 Raj 250 and AIR 1959 All 439 
and AIR 1960 Cal 264 and .AIR 1962 Mad 
379, Overruled; (Special Appeal No. 502 
of 1953, dated 15-12-1959 (All) and LPA 
No. 81 of 1961, dated 6-4-1961 (Punj) anil 
ILR (1960) 12 Assam 441 and AIR 1963 
A.«-sam 94 (FB), Reversed.) 

(7) The consideration of the motive 
which impels the Government is of no con- 
sequence. The true test in each case is 
lo find out whet the basis of the order of 
the Government is. AIR 1964 Guj 145 
(149, 150)= (1964) 5 Guj LR 386 (DB). 

(8) Where a servant has a right to a 
post or to a rank either under terms of 
contract of employment, express or im- 
plied, or under rules governing conditions 
of service, termination of service of such 
a ser\'ant or his reduction to a lower post 
is by itself and prima facie a piinishmeni, 
for it operates as a forfeiture of his right 
to hold that post or that rank and to gel 
emoluments and other benefits atlached 
thereto. AIR 1967 All 197 (202)= 1968 
Lab LJ 6. (AIR 1958 SC 36. Rel. on.) 

(9) Termination of service not amount- 

ing to removal — Motive is immaterial. 
AIR 1959 All 643 (648) 1968 All WR 

(HC) 834= (1969) 1 Lab LJ 223. (Ter- 
mination of temporary service — Reason^ 
not assigned — Motive irrelevant.) 

(10) Where by an order (he services of 
a temporary Government servant were ter- 
minated, without assigning anv cause, it 
is not dismissal by wav of piinishnicnl bni 
simple lerminalion under the terms of the 


contract. Merely bciause al one lime it 
was thought desirable to li<*ld dcpartmeii- 
lal enquiry against him. it caimol be said 
tbal the scivices weru terminated bv wav 
of puni.slimcnl. |I901) 2 (iuj LH 268 

(269) .AjH 1901 All 281 (286)- (1901) 2 
P'ac LR o5o. (Motive immaterial.) 

(11) Iloltling tleparlmcnlal i‘n(|uir\- bv 
itself docs not laiour that leiinination '>| 
service was accompanied bv penal conseiiuc- 
nces. AIIl i960 Punj 126 (130) = 

ILB (1959) 1‘nnj 2189 (UBi ■> ’ AIR 1901 
Ali 278. I.Mit 1963 All 390. Overruled.) 
** (I960 2 l.ab LJ 384 (386) (Andb 

Ibaj a^B). 


'12 1.3) Even Ihuugh a (jineinmenl ser- 
vant muv have no riglil lo confiiuie in .ser- 

e, the termination <.)■ )ils service may 
amoiml to punishment so a.s to attract the 
applicaljoii of .Article .311 if it iiuol^es the 
loss of benefit alrcadv aicrmnl. .All* 
1958 SC .36 (40). 

(Ml The lerininaliou ot seriicc will 
amount («> inmishment where- it entails the 
the loss of benefils already accrued. AIR 

1958 SC 905 (008) ** .MR 1938 SC 232 

(238) ** AIR 19.58 SC 30 (49) ** 1963 All 
LJ 9.34 (042) (DB). 

(14-A) Removal from service for 
overstaying leave — Prior opportunity 
of being heard must be given — Rule 14 
(c) of Revised Service Rules (1933) 
cannot prevail over Article 311. 1970 

Lab IC 248 (250) (Manipur). 

(15) Where the intention of an order 
of termination of service was to de- 
prive the petitioner of his full salary 
during period of suspension and the 
benefits that accrued lo him, termina- 
tion was in effect by way of punish- 
ment — Procedure prescribed by Arti- 
cle 311 (2) not followed — Order is 
illegal. AIR 1963 Mad 35 (36. 37). 

(10) Temporary servant — Suspension 
tin* 26-1-1948 — Services aiitomatir.Tlly 

terminating on 31-3-1948 — Pioscciilion 

for bribery on 30-4-1948 — Conviction on 
.30-6-1949 — Order of dismissal passeil on 
23-7-1949 dismissing liim with effect from 
dale of suspension i.e., 26-1-48 — Effect of 
Order held was that servant was deprived 
of his pay from 26-1-1948 to 31-3-1948. 
AIR 1953 All 470 (470) = 19.5.3 Cri L.I 1052 
= 1953 All WR (HC) 127 (DB). 

(17) Assistant teacher appointed by 
Chief Secretary to Slate — Termination of 
.Service after 5 years by Deputy Director 
of Education, an authority subordinate to 
Chief Secretary — Termination, held, 
amounted to removal since the incumbent 
was no longer in a position to serve. AIR 

1959 Assam 3 (5) = 1969 Lab IC 6 (DB). 

(18) Respondent, a railway servant put 
under suspension for 8 years — Thereafter 
respondent was informed that he could 
join duty — Immediately thereafter res- 
pondent served with order of termination 
of .service — Emolumenls during period 
of suspension not restored — Order held 
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w;is o)' penal character and allrarlccl Arli- 
cte 311 12). AIR 1964 Mad 243 i244. 

245. 240)= (1964) 2 Mad LJ 78 (DB). 

(19) Servant havinf; rishl In post — 
Termiiialion of service is prima facie 
punishment —If it is under terms of con 
tract or under rules of service, unless it is 
bv wav of penalty, Art. 126(2) of J. & K. 
Cf.nslituUon will not be attrac ted. AIR 1959 
J and K 130 (137. 138i (DH). 

(20) Termination of service resulting 

fmm change* in age of superannuation — 
It is ni>l removal within meaning of .\rti- 
cle 311. AIR 1965 SC 1567 (1569. 1670) 

= (1965) 2 SCA 95 = (1965) 2 SCJ 718 

(1966) 1 Lab LJ 45= (1965) 1 SCR 

693. 

l21) Terniinalicm of teinporarv servant 
will not prima facie and per se amount to 
a punishment so as lo attract provisions 
of Article 311 (2). AIR I960 J and K 97 
(99) ** AIR 1900 Madh Pra 294 (296. 

209) = 1960 .MPLJ 762 (DB). 

(22-23) .Service for fixed period — Scr- 
vanl allowed to continue in service after 
such period — During such continuance 
.servant accepting service in another .Slate 
without permission — Services of servan* 
l“rminatcd by order — Order held did not 
amount t(» removal and Article 311 (2) di<l 
not apply. 1963 Raj LW 329 (332, 333)== 
ILR (1963) 13 Raj 813. 

(24) Punjab Educational Service (Pro- 
vincialized Cadre) Class HI Rules (1961). 
Rule 6 — Services of a teacher, taken over 
hv .Stale and he continued to hold post be- 
yond maximum period of probation pres- 
<*ribed under Rules — He must be taken 
t«* liavc continued in substantive capacity 

— .Services terminated after giving one 
month's notice and stating that it was in 
accordance w'ith terms of liis employment 

— Held, order was illegal as it amounted 
lo punishment and removal from service 
which was not permissible without proper 
ciuiuiry — After period of probation he 
must be taken lo have been confirmed. 
AIR 1966 Punj 468 (471) = 67 Pun LR 
312 (DB). 


(25) .Although the mere dropping of the 
charges immediately followed with the ter- 
mination of services of an employee would 
leave a stigma on the employee for which 
he was given no opportunity to show lhal 
it was not justified, the proceedings cannot 
on that account be regarded as punitive. 
1965 Mad WiN 271 (274). 


(26) Where the authority choosing I 
exercise its power of dismissal holds 
formal departmental enquiry and term' 
nates the services of temporary servant a 
a result of the finding in that enquire 
prima facie the termination would amoufi 
to a dismissal of the lemporarv servan 
AIR 1964 SC 449 (463). 

(27) Servant of former Gwaliar Go\ 
ernmeiit— Dismissal — Reinstatement b 
Madhya Bharat Government treating hi 


past senices as tacked on with all bene- 
fits and privileges accrued to him — Sub- 
sequent departmental enquiry against him 
for certain irregularities — Pending en- 
quiry order rescinding his reinstatement 
passed and his services were treated as 
temporary — Held, that the order re- 
scinding his reinstatement had the effect 
of removal Irom permanent service with- 
out any opportunity contemplated by Art. 
311 (2) and therefore was invalid. AIR 
1958 Madh Pra 135 (1.39) (DB). 

(28) If the order of enquiring officer 
entailed penal consequences in addition 
to termination of service, it was obvious- 
ly a case of dismissal. The same conclu- 
sion must be arrived at where order of 
discharge added a stigma e. g. lhal the 
employee had been found to be undesir- 
able io be retained in Government ser- 
vice. AIR 1969 Cal 164 (166)= 1969 Lab 
1C 406. 

(29) Refusal to pay subsistence allow- 

ance during period of suspension held 
did not indicate that termination of ser- 
vice was bv wav of punishment. AIR 
1962 SC 630 (632)= (1961) 3 FLR 323= 
(1961-62) 21 FJR 6 =(1961) 2 Lab LJ 

427. 

(30) Petilioner appointed Honorary 
Magistrate under Section 14 (1). Cr. P. 
Code for tw’o years — Magisterial powers 
witiidrawn before time on grounds of 
petitioner's political activity — Petitioner 
is eivtlllcd to reasonable opportunity lo 
.show cause — Since withdrawal of 
Magisterial powers caused slur or imputa- 
tion on petilioner's character — (Drdcr 
quashed though the period of two years 
Icinire had expired during pendency of 
writ petition. 1961 (1) Cr LJ 657 (658) = 
1960 Kcr LT 708. (AIR 1955 Cal 556 Rel. 
on.) 

(31) Suspension of Government servant 
— Subsequent termination of his services 
after framing certain charges — No en- 
quiry into charges made nor servant 
was given opportunity to show cause 
against termination — Held. order of 
termination was bad. 1986 All WR (HC) 
624 (625). 

(32-33) Motive for termination of .ser- 
vice under Rule 148 (3) and (4) of the 
Railway Establishmenl Code not amount- 
ing lo removal under the garb of termi- 
nation, is immaterial. AIR 1959 AH 643 
(648). 

(34) The burden is on petitioner to 
prove that his services had been termi- 
nated by wav of penally. AIR 1959 All 
643 (648) **AIR 1964 SC 449 (452). 

(35) The line demarketing the "removal'’ 
®nd ‘‘dismissal’’ on the one side and ter- 
mination on the other is somewhat a 
thin line. 1962 Mys LJ (Supp) 487 
(490). 

(36) Termination of services of a per- 
manent servant otherwise than on the 
ground of superannuation or compulsory 
retirement must per sc amount to his 
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Articles 310 & 311 — Note 26 (contd.) 
removal witliin nipuniny of Arl. 'M\. On 
a fair conslruolion. Roles 148 (81 and 
149 (31 of Ralhvav Kstablishmeju C’.«»ilc 
(Vol. T) aiilliorise Railway Adniinislra- 
tion lo linniinaU* services of all pi'iana* 
nent servants to whom rules apply 
merely on giving notice for specified 
period or on payment of salary in lieu 
thereof and that clearly amounts to re- 
moval of servant within Article 311 and 
so Article 311 (21 must come into play. 
The Rules which do not require com • 
pliance with procedure prescribed by 
Art. 311 (2) must be struck down as in 
valid. AIR 1964 SC 600 (010. 612, 617. 

620. 626)= (1964) 5 SCR 683. (AIR 19.'^! 
Cal 399 and AIR 1954 Cal 566. Approv- 
ed: AIR 1956 Pat 221 <Sr AIR 19.50 Rni 
250 and AIR 1959 All 439 and AIR 1960 
Cal 264 and AIR 1963 Mad 349. Over- 
ruled; (Special Appeal No. 502 of 19.56. 
D/. 15-12-1959 (Alll and LPA No. «1 of 
1961. D/- 6-4-1961 (Pun.il and ILR il960< 
12 Assam 441 and AIR 1963 Assam 94 
(FBI Reversed.) 

(37) Railway servant tleclarcd ccasint* 
U» be in Government employ bec.yuse of 
absence from scrvi <'0 — Arli«'lc applies. 
AIR 1967 Orissa 171 (172)= II. R (1966) 
Cut 861 (DB). 

,38) Civil Service Regulalions. Chapler 
XVH, .Art. 422 — Break in service — 
Condonation of under Art. 422 — Con- 
donation is onlv for purpose.s of pension 
and not for all purposes. AIR 1968 Mani- 
pur 58 (60)= 1968 Lab IC 106.5. 

(39) Petitioner, a clerk in Sales Tax 
Department of the State of Mysore trans- 
ferred to the Income Tax department of 
the Central Government wilhout his con- 
currence and contrary to the conclusions 
reached by the conference of Chief Sec- 
retaries of various States consequent on 
the reorganisation of States — Petitioner 
made an application lo the State Govern- 
ment for repatriation— His services ter- 
minated on the ground of indiscipline 
— Held that as his transfer of .servi«c 
was wilhout his concurrence it was nnl 
effective and he had not become the .ser- 
vant of Central Government and hence 
his termination of service was ineffective. 
(1967) 10 Law Rep 169 (175). 

27. Ternilnallon of service of lepiporary 
aervanls. — (1) Both pcnn.anent and lem- 
porarv members are within the protection 
of Cl. (2) of Art. 311. In the case of a 
temporary .servant a mere termination 
of service per sc does not amount 1« 
punishment. When a temporarv .service 
IS terminatG<I in pursuance of the terms 
of the contract or the rules governing it 
the termination is not a punishment. On 
the other hand, if the termination is 
founded upon misconduct, negligence, 
inefficiency or other disqualification at- 
tributed to the servant, it is a punislimenl 
attracting the protection afforded bv Arli- 


« U' 311. AIR 1960 Niadh Pra 291 (29() tn 
299) 1960 MPr„I 762 (HIP. 

(2) A l<*nipi»r:irv v«-r\:uil has iki lien 
the post so Iohm as i| c\isls. It is 

also iinmalerial lhal i-j'rtain <i\il servanis 
junior to him are s|il| in s«’iai«t’: lludr 
relcnli<m in sc'rvi« e will not hv ilsdf 
make lorminaiion of hi.s services Teinovar 
within the meaning <-) Ait. .311. .\IR 1061 
All 278 (280. 281).. ILR (196ri) 1 Ail 1 

(DR). (AIR 1963 Ail 390. Overruled; AIR 
19fi0 SC 689 and 1963 .Ml Id 934. Disf- 
ing.) 

(3) Thoijgli lemporary Gina’iiiinonl sci' 
\'anls appointed on coiilraclual basis may 
he disclimged fr‘'m service in aeenrdancr 
with llu’ terms of lb«’ confiarl, no'crthe- 
less, if such an onh'r of tlisj-hargc is pass- 
ed bv wav of punishment the provisions 
of .\vt. 31! should be cnmplii'd witli. 

\n order <lisc!iarging a temporarv go\-- 
ernmenl servant for “unrelirdiilitv. wilful 
abseil* e from duly and disobedlenee of 
orders” .•iller framing charges alleging 
speeilie instances of misi-otnluct and ask- 
ing him to sliow <-ause is without douht 
a pnnislimcnl and no! m«Tel\ an exer- 
tis(* of conIt actual rigid bv (he Govern- 
menl. II.R (19.59) Cut 1.58 (160. 161) = 
(19.591 1 Orissa .ID 87 (DR) ^^*(19.59) 1 
Lab L.T 245 (248) (Andh Pra). (Termina- 
tion for misconduct. negligenre and in 
efficieiu'y — It is punishment.) 

(4) .Appropriale }iuth»>rilv posse.sses two 
powci's to terminate tin' services of a 
temporary public .servant. It c:,n either 
discharge him purporting to even-isf il.s 
prwer under tlie terms of contr.'u-t ot 
the relevant rule, ainl in that case the 
piovisions of Art. 311 will not he appli- 
cable. The authoritv <an also ii<’t under 
its power to dismiss a temi>''rar\ servant 
and make an order of dismissal in whirli 
rase the provisions of .Art. .311 will applv. 
(1*167) 1 I.nb L.I 718 (721)= 1.5 Far LR 
.347 (.SC) **A!R 1962 SC 6.30 (632) •*AIH 
1962 Manipur 52 (54. 55) AIR 1958 
Tripura 38 (40). 

(5) Where a temporarv appoininienl is 
made for a definite periorl Iho lermiiia- 
lion of .service before that period will 
prima facie amount lo punishment so as 
to attract the application of .Art. 311 
Cl. (2). .AIR 1958 SC 36 (48). 

(6) In (he case of temporarv Govern- 
menl serv.nnts. their services ran generally 
he lerminaled at anv time by notice bv 
the Government and it will not be neces- 
.san* for Ihe Government lo bring any 
charges against the Government servant 
nr have .an enquiry hold into them. AIR 
1958 SC 36 (48) *♦ AIR 1956 Bom 4.5.5 

(1956) Rnm 767 (DR) ‘^AIR 
19.58 Tripura .38 (391. 

(7) Termination of provisional appoint- 
ment or reverting him (o his substantive 
office in lower rank from an office of 
higher rank in which he was officiating, 
does not per se amount lo punishment 
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or pciuilty. In the case of provisional or 
ofTiciatiiig appointnicnls. something more 
than mere termination o! service is neces- 
sary to bring the case within Art. 3tl 
The oflice of the plaintitV being provi- 
sional, the termination of service on 
the ground of unsuitabililv cannot 
be considered to be a punishment. 
AIR 1958 Cal 551 (558, .5.59) = 62 Cal 
WN 622. (AIR 1958 SC 36, Foil.) 

(7-A) U. P. Government Notification 
No. 230/'IIB-1953 -- Rule regulating the 
termination of services of temporary 
Government servants — Rule. held, 
not ultra vires Article 311 (2). 1970 

Lab IC 131 (136) (All) (DEL 

i8) Service whether pennanont or tcin- 
porarv — Question of fact. .AIR 19GI AH 
281 (285). 

(9) Intention of Government in Icr- 
ininaling service will decide character ol 
order. AIR 1965 Raj U7 (148)= 1965 Rai 
l.W 7 (DB). 

ll(t) An order which is ex facie one ot 
termination of employment of a tempo- 
rary employee cannot be assumed to have 
been intended as one of dismissal. The 
onus lo prove that such was the intention 
lies on the employee concerned. .AIR 1963 
SC 60 1 (604). 

(11) Even in the case of a temporary 
Government servant, if the order termi- 
nating hi.s service puts an indcIilHe stigma 
alTc<‘ting his future career, or casts slur 
on his capacity or character, he will be 
entitled (o the protection of Art. .311 (2). 
If, however, his services are simply ter- 
minated and no penal consequences are 
involved, he cannot claim such protection. 
ILR (1959) Andh Pra 185. 

lll-A) Where the employment of a 
temporary Gewernment servant, even 
though liable to be terminated by notice 
of one month without assigning any rea- 
son, is not so terminated, but instead the 
superior officer chooses to hold an eii- 
((Uiry into his alleged misconduct, the ter- 
mination of service consequent upon the 
report of the enquiring officer is by way 
of punishment, because it puts a stigma 
on his competence and thus alTccts his 
future career. The enquiry does not fall 
within the principle of AIR 1961 SC 177. 
AIR 1963 SC 531 (532, 533) » (1963) 3 
SCR 716 **AIR 1959 Bom 134 (136)= 60 
Bom LR 342 (DB). (Reversed in AIR 
1962 SC 630 on another point.) 

(12) Whatever may be the motive 
behind the termination of sei^’ices of a 
temporary Government servant, if the 
Government proceeds lo terminate the 
services without casting any aspersions 
on his honesty and competence, then 
Art. 311 is not attracled. Conversely, if, 
while terminating the services, the Gov- 
ernment casts aspersions on the honesty 
or competence or integrity of the servant 
c-oncerned, then that does cast a stigma 


on his competence, afl'ecling his future 
career and. therefore, would amount to 
punishment and would make .Art. 311 ap- 
plicable. AIR 1964 Puni 354 (355)= 1964 
Cur LJ 168. 

(13) Temporary appointment — Tcrrni- 

nation of service on one month’s notice 
was valid. There is no stigma attached 
to iJiR petitioner nor does it visit him 
with any civil consequences. Order does 
not amount to a punishment. So as to 
attract Art. 311. (1959) 25 Cut LT 167 

(169) (DB). 

(14) Termination of temporary service 
by one month’s notice — No provision of 
such termination in the terms of contract 
or the relevant rule of service — Em- 
ployee sufTering loss of pay and allow- 
ances and indelible stigma affecting his 
future career as a result of termination — 
Termination is penal order of termination 
without compliance of Art. 311 is liable 
to be quashed. 1968 Lab IC 687 (690) = 
1967 All LJ 564. 

(15-16) Termination of service of Icra- 
porarv employee on expiry of period of 
engagement — Opportunity lo show 
cause or giving of reasons not necessary 
— There is no violation of principles of 
natural justice in the case. ILR (1956) 
Hvd 711 (714) (DB) **1906 MPLJ 351 

(353)= 1966 Jab LJ 377 (DB). 

(17) Temporary or ofTiciating appoint- 
ment — Such appointment is liable to be 
terminated without notice — Order of 
termination or reversion is not punish- 
ment — Order is not assailable as off- 
ending Art. 311 (2). AIR 1969 Madh Pra 
60 (61)= 1968 MPLJ 757 (DB). 

(18) Incumbent petitioner holding tem- 
porary posl continuously for five years. 
Termination without any cause being 
shown against petitioner — On facts, held, 
that as the petitioner ought to be treated 
ns quasi-permanent employee termination 
amounted lo removal of service attract- 
ing Article 311. AIR 1969 Assam 3 (6, 
7)= 1969 Lab IC 6 (DB). 

(19) A clause in the termination order 
of a lemporarv employee barring his 
future employment is a penal and as such 
the termination amounts to dismissal 
within the meaning of Art. 311. AIR 1967 
Puni 415 (415)= 1966 Cur LJ 230 (DB). 

(20) Termination of service of tempo- 
rary employee in terms of Rule 5 of 
Central Civil Services (Temporary Service) 
Rules (1949) — Petitioner challenging the 
order merely on the ground that he was 
entitled to be deemed as ‘quasi-perma- 
nent’ and hence the Rule did not apply 
— No allegation in the petition that the 
order though purporting to be one for 
termination of sci^’icc under the Rules 
w.^s in effect, founded upon inefficiency, 
—Though motive for the action was peti- 
tioner’s inefficiency, the order not show- 
ing that the action was founded on the 
ground of inefficiency or misconduct — 
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Hdd, that the petitioner had failed to 
discharge the burden of proving that the 
order though in the language was one 
teiininating the service was in effect, an 
order founded on inelTiciencv and hence 
he was not entitled to succeed on the 
ground of non-compliance with Art. Sit. 
AIR 1904 Assam 68 (09, 70)^ ILK (196.1) 
15 Assam 525 (SB). 

(21) Valid order of termination of ser- 
vices of a temporary servant with one 
month's nolice — Subsequent order of 
dismissal not giving one month's notice 
— Subsequent order held surplusage — 
Termination is valid. AIR 1967 Cal 326 
(331)« 70 Cal \VN 1141 (DB). 

(22) If the servant is appointed to 

ofTiclate in a permanent post, or to hoUl 
a temporary' post other than one for a 
fixed term, whether substantively or ou 
probation or on officiating basis under the 
general law the implied term of his em- 
ployment is. that his service may be ter- 
minated on ‘reasonable notice and the ter- 
mination of services of such a servant will 
not per se amount to dismissal or removal 
from service. AIR 1958 SC 36 (48) **AIR 
1956 Bom 455 (458) » ILR (1950) Boin 

767 (DB). 

(23) Under R. 3 of ‘he Central Civil 
Services (Temporary Service) Rules, 1W9, 
two conditions are required to achieve 
quasi-permanency by a Government ser- 
vant. The first condition is that he must 
have been in continuous Government ser 
vice for more than 3 years. The further 
essential condition is that the appointing 
authoritv being satisfied as to the Gov- 
ernment servant's suitability in respect ol 
age, qualifications, work and character for 
employment in a quasi-permanent cana- 
city has issued a declaration to that effect. 
AIR 1963 Tripura 38 (40. 41). 

(24) Where service was neither perma- 
nent nor quasi-permanent, and not even 
for any term fixed, though temporary, and 
termination of service could not per se 
be deemed as a case of punishment. The 
order of termination of service could not 
be struck out or held illegal on the 
ground that it lacked the compliance of 
what is provided in Art. 311 (2). AIR 
1963 Pal 190 (192, 193)= 1963 BLJR 693. 

(25) Where the petitioner was employ- 
ed in place of a discharged constable in 
the Police force, who was entertained 
and discharged as a temporary constable, 
the petitioner's appointment made him a 
temporary servant and he can be dealt 
with as a temporary servant. AIR 1960 
Tripura 31 (32). (Reversed on another 
point In AIR 1963 SC 601.) 

(26) Training course for teachers — 
Gbvernment cannot compel even temp<»- 
rarv teachers to undergo training course 
If they are not inclined to do so for whal- 

• ever reasons — This does dot mean that 
no step be taken against those refus- 
ing to undergo training, because they are 


lempornry. 1969 Lab IC 1165 (1106) 

(Pat) (DB). 

(27) Iti case of lempornrv p<*.sl Sectiou 
120 of J. nn<) K. Cunstitulion is itol :il- 
(ructed unless (onuiiiation is by wuv ot 
pimishmenl or pchalty — fn rase of 
permanent servant, the very n-movii) pri- 
se would be punishment piovich<l termi 
nation is not by way of retirement nr by 
operotion of rule of superannuation. AIK 
1906 J and K. 15 (21)= 1904 Kash 1..I 366 
(FB). 

(28) Even in a ca-se where a formal 
departmental enquiry is instituted against 
temporary Government servant, it Is open 
to the authority to drop further proceed- 
iugs in departmental enquiry and to make 
no order of discharge simpliciter against 
the temporary Government serv.'uit. (1967) 
1 Lab LJ 718 (721)= 15 F.'ic I.R 34- 
(SC). 

(29) Where the employment ol teini>o 

rary servant, even lliough liable to he 
terminated by notice of one month with- 
out assigning any reason, is not so termi- 
nated but instead the superior ofTicer 
cbooses to hold an enquiry into his alleg- 
ed misconduct, termination of service is 
by way of punishment, b<icnusc it puts a 
.stigma on his competence and thus affecl.'i 
his future career. In such a case, lie is 
entitled to the protection of Art. 311 (2). 
AIR 1963 SC 531 (532. 533) = (1963) 3 
SCR 716= (1963) 2 SCJ 185 1963 All 

LJ 934 (943) (DB). (ILR (1962) 1 

Punj 239. Reversed.) 

(30) Termination of service of tiin- 

porary Government Servant on the 

ground that his continuance in service is 
considered highly detrimental to public 
interest — Neither any charge-sheet nor 
any show cause notice given nor any 
enquiry held against him — Termination 
order amounted to dismissal .and was liit 
by inhibition contained in Art. 311. 1966 
Cur LJ 103 (105) (Punj). 

(31) Where a person is governed by 
temporary .service rules, the same become 
conditions of service, so far as he is con 
cerned and provided requisite notice h.'is 
been given or compensation has been 
provided for, provisions of Art. 311 do nut 
operate. Termination of service of sucli ;« 
person is not a case of punishment at all 
but dismissal or discharge as the case 
may be in accordance with terms of ser- 
vice. AIR 1966 Cal 353 (355)= (1967) I 
Lab LJ 307 (DB). 

(32) Termination of service whether if 
amounts to removal, suspension or dis- 
missal — Court must come to a conclu- 
sion on the wording of the text of the 
document terminating service, facts and 
circumstances in connection therewith 
and see whether it was by way of punish- 
ment - Inference cannot be drawn that 
it is a final step merely because the 
authority contemplated taking punitive 
action — Motive of terminating authority 
cannot also be taken into account — Ter- 
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niination of scrvicx* of lemporary em- 
ployee whiih is ill form and substance 
no more than iiis discharge eilci-lod under 
terms of contract, of relevant rule, can- 
not iji law be regardeil as Ins dismissal 
because the autliority was actuated by 
motive that the said servant did not de- 
serve to be continued for same alleged 
misconduct. AIH 190S Cal JjlS (049, 551. 
552)= (191)9) 1 Lab LJ 27 (DB). 

(33) Administrative instructions to olfi- 
cers requiring ad hoc appointments not 
to exceed three months’ term — Yet ad 
hoc emplovecs allowed lo continue beyond 
such term — Under newly framed Rules, 
employees reverted or discliarged — Those 
employees have Jio righl lo posts officiat- 
ed. It Will not amount to dismissal, re- 
moval or reduction in rank. .Assessment oi 
their fitness cannot be said to be a stigma 
on the career and character — It is ned 
made by way of punishment — Art. 31 1 
(2) not applicable. .AIR 1909 Delhi 240 
(250. 255)= 1909 Lab IC 974 (DR). 

(33-A) Temporary Civil Judge 
State Government, having regard to re- 
solution passed by High Court, ter- 
minating his services — Order not cast- 
ing stigma on his character or integrity 
nor visiting him with any evil conse- 
quences — Order not passed by way of 
punishment — Provisions of Article 311, 
held not attracted. AIR 1970 SC 158 
(160)= (1969) 1 SeWR 1115. 

(34) Kxlra departmental Bramli Post 
O/Ticc — Person in charge not a member 
of civil service and not entitled to pro- 
tection of Article 311. Relationship be- 
tween Government and was not that of 
an employer and an employee — It was 
only contractual — Article 311 cannot 
apply to termination of contracts. In the 
case of an alleged breach of conlract 
there is no scope for invoking principles 
of natural justice. AIR 1961 Mad 166 

. (109, 170) = 1962 MPLJ 585 (DB). 

,35} Terminalion of service of a proba- 
tioner appointed in a temporary post — 
Petitioner selected fur promotion to the 
post of a senior Draft.'-man in a tempo- 
rary post, subsequently appointed as pro- 
bationer in a clear vacancy on a proba- 
tionary period of one year — Pelilioner 
continuing to work for 5 years — Termi- 
nation of service on the ground that the 
post was temporary attracts Article 311 
(2) — In the absence of a rule petitioner 
on completion of probation is deemed to 
have been confirmed — Termination is 
illegal. AIR 1970 Assam 16 (19 to 25) 
(DB). 

28. Termination on basts of miscon- 
duct, negligence, etc. — (1) Where the 
termination of service of a temporary 
Government servant is by way of punish- 
ment, (as it will be when the termination 
is based on the misconduct, negligence 
inefficiency or other disqualification of 
the Government servant and amounts 
to dismissal or "removal" with- 


in the meaning of Article 311, Clause 
(2) then a proper notice as re- 
quired by that clause must be given. AIR 

1958 SC .30 (49) ** AIR 1959 Bom 134 
(130)= ILR (1958) Bom 1266 (DB) =** 
1958 Jab LJ 187 (198) (DB) AIR 1958 
.Mys 23 (25]= ILR (1957) Mys 139 (DB). 
**.AIR 1957 Bt.m 175 (176, 177, 178)= ILR 
(1957) Bom 616 (DB) **AIR 19.57 J & K 
II (12) **A1R 1957 Mys 8 (8)= ILK 

(1956) Mys 143 (DB) AIR 1958 SC 232 
(236) ** AIR 1957 Cal 4 (8) (DB). (It 
will amount to punishment notwith- 
standing that the servant had no right 
to the post of which he is deprived.) ** 
AIR 1964 SC 1854 (1860 to 1864) = 

(1964 ) 5 SCR 190 ** 1962 Mys LJ 

(Supp) 487 (490) ** (1909) 1 lab LJ 245 
(248) (Andh Pro) (DB). 

(2) Even in the case of a temporary 
post, where termination of service or trans- 
fer to a lower post is actually resorted 
to as a measure of punishment, for 
same misconduct, negligence inefficiency 
etc., action of Government would amount 
lo a dismissal or removal from service in 
one case and to reduction in rank in the 
other. AIR 1958 SC 36 (49)= 1958 SCR 
828 **AIR 1957 SC 886 (887)= 1958 SCR 
509 **AIR 1958 All 741 (746)= 1959 All 
LJ 213 (FB). 

t3) 'I'he termination of the services of 
a provisional Government employee on the 
ground that his character and antecedents 
are such as to make him unsuitable for 
employment under the Stale does n(Jt at- 
tract Art. 311. Where there is no defect 
ill the process of scrification of the ante- 
cedents and character adopted by the 
Slate, there i.s no force in the contention 
that Art, 16 is violated. AIR 1965 Ker 63 
(63, 64)= 1964 Kor LT 36 (DB). 

(4) If the lapse or misconduct is one 
which IS known to the authority before 
the person is promoted and not one which 
comes lo light subsequent to the promo- 
ticn, and if the authority concerned know- 
ing of this lapse or misconduct promotes 
the civil ser\’ant without any reservations, 
then it must be taken that the lapse or 
misconduct has been condoned, and there- 
after the servant cannot be punished lor 
his lapse or misconduct. AIR 1967 Madh 
Pra 284 (286. 286) = 1967 MPLJ 528 
(DB). 

(5) Where on order of discharge is at- 
tacked on the ground of mala fides and 
the authority in justifying the order 
refers to certain facts relating to the 

misconduct, negligence or inefficiency of 
the temporary servant it cannot be said 
that the order of discharge was made 
on a consideration of those facts set 
out in the plea made long after the 
passing of that order. AIR 1964 SC 449 
(453). 

(6) Termination of service of Govern- 
ment servant appointed on provisional 
basis — Order not indicating reason — 
Government alleging terminalion due to 



[Arts. 310 & 311 N 29] 31 


1^] Gonstltutioii of India 


^Molea UO & Sll — Not© 28 (contd.) 
QalY&ctQr and antecedents having been 
unsatisfaclorv — Record relating to 
VfnflcaUon not placed before Court — 
Order qyashed. Ifi63 Ker LJ U68 (1170). 

(7) Person appointed on provisional 
bans Service terminated not by \vny 
of punishment but because character and 
wtecedents of person not foimd salisfat - 
tbry for permanent appointment — Held, 
provisions of Arts. 16 and 311 are not 
Violated. AIR 1905 Ker 19 (23, 24) « 
tl960) 2 Lab LJ 63. 

(8) Where the Government decides to 
pdnish the civil servant by dismissal or 
mnoval or ^ reduction in rank on the 
ftround of misconduct, inefficiency or other 
disquallAcation, and bases its action on 
such ground. Art. 311, Cl. (2) will apply 
even though the Government could have 
simply terminated his service in the exer- 
cise of its right under the contract of em- 
ployment or under the Service Rules inde- 
pendently of any question of punishment. 
AIR 1968 SG 30 (49). 

(9) Termination of seivice as punish' 
ment for misconduct — Agreement be- 
tween parties giving discretion to autho- 
rities to terminate services without assign- 
iD(( cause — Action proposed, however, 

the result of enquiring conducted fur 
misconduct — Mandatory provision in Art. 
311 (2) is obligatory notwithstanding the 
agreement. AIR 1901 All 338 ( 342)- 1900 
All LJ 727-=- (1961) 1 Lab LJ 424 (D13). 

(10) Government of India Act (1935), 
Jj. 240 (3) — Temporary railway servant 
— Suspension from service on account uf 
bad conduct and absenting from duty — 
Subsequent termination of service held 
by way of punishment — No opportunity 
to show cause given according to railway 
rules — Termination is illegal and void. 
1902 Pun LR 807 (817, 818) (DB). 

(11) Temporary servant — Order of 
discharge of temporary servant stating 
that he was not suitable for employment 
and passed without following prescribed 
procedure including framing of charge etc 
— Held, order was order of dismissal and 
■was liable to be quashed. (1966) 2 Andli 
WR 78 (80)= 13 Fac LR 191 **AIR 1964 
SG 449 (466, 467). (Order of discharge 
stating that he was found undesirable to 
be ^retained in Government service). 

(12) The constitutional requirement of 
Article 311 should not be allowed to be 
avoided in a case where a person is 
sought to be discharged or reverted on 
the ground that he is undesirable but, 
failing the charge of misconduct, reliance 
isc placed upon the fact that his service 
is temporary. This would be a colourable 
use - !of . the power oi discharge of tem- 
porary servants and fraud on Article 311. 
>^Rj 1956 Tripura 2 (6). 

■ (lS-14) Participation by a Railway em- 
iSlOyee in peaceful strike before it is 
banned by an order Under Essential 
- Maintenance Ordinance (1960) 
dbei‘ 'not 'infringe Rule 3 of Railway Ser- 


vices (Cunducl) Rules (19.^>(1). His dis- 
missal on a charge of gross misconduct is 
illegal. AIR 1907 All 457 (459) = .'12 

FJR 470. 

(15) Conviction for an offence oul.si<le 
the course of emploYnieiil does not ipso 
facto constitute 'miscondiicl' entailing a 
summary termination of ciuployinent. 
Failure to give opporUniily to show cause 
against order proposed violates natural 
justice. (I960) 70 Cal WN 786 (806) = 
(1968) 1 Lab LJ 314. 

(16) Where the misconduct is of a 

substantial and serious nature as to 
undermine the confidence that could be 
placed in him the employer would bo 
justified -in summarily dismissing such 
employee. Even a singlp instance of 
misconduct is sufficient to sustain such 
dismissal. (1964) 1 Lab LJ 500 (515^ 

(Mud). 

(17) An order of discharge of a pro- 
bationer after an enquiry into charges of 
misconduct, negligence or inefficiency can 
generally be regarded as one by way of 
punishment. But where the enquiry was 
conducted simply to ascertain whether the 
probationer was fit to be confirmed or not 
it cannot be regarded as an enquiry into 
any charge of misconduct. ILR (196.5) 
2 Mad 24 (35) (DB). 

(18) U is not permissible under law, 
to dismiss or remove from service formis- 

nduct under a pretended order of tenni- 
niitioii of service. (1965) 11 FLR 191 
(195) (Cal). 

(19) Bihar Board of Revenue Miscel- 
laneous Rules, Rule 145 — Departmental 
proceedings against 'Kanungo' — Kanungo 
forwarding report of abatement of rent 
and settlement of lands with new tenants 
— His duly is not only ministerial — 
Though settlement is to be made by 
gazetted officers, it is duty of Kanungo to 
place correct facts before them to enable 
them to make proper settlement. 1956 
BLJR 825 (831) (DB). 

(20) Charges framed against civil ser- 
vant when he was in civil service can be 
continued against him after retirement 
and if they are proved, Government is 
entitled to reduce his pension after con- 
sidering the representations made by him 
as a punishment under Art. 470 (b) of 
Civil Service Regulations. AIK 1957 Mad 
612 (612, 613) = (1957) 2 MLJ 259- 

20. Termination in terms of Service 
Rule or contract of service. — (1) Termi- 
nation of service by notice or other- 
wise in accordance with the terms 

of the contract of service is not 
"dismissal'' or “removal within the 
meaning of Article 311 and the condition 
as to affording of reasonable opportunity 
to show cause against the action proposed 
to be taken does not apply in such cases. 
AIR 1963 SC 250 (251) = 1953 SGR 655 
** AIR 1968 SC 30 (49) •* AIR 1964 SG 
632 (634) ** AIR 1957 All 439 (443) (DB) 
AIR 1957 Pat 541 (541) (DB) •• AIR 
1956 All 527 (528) (DB) AIR 1956 Cal 
662 (667) •* 1969 Lab 1C 710 (71J 
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712) = 10 Fac LR 418 (All). •* AIK 1063 
SC 601 (603, 604, 605) = (1963) Supp 1 
SCR 266 = 1963 (1) Crl LJ 491. (AIR 
1060 Tripura 31. Reversed.) ** 1968 All 
LJ 735 (737) = 1968 All WR (HC) 

834 (DB) ** 1064 Raj LW 3.53 (350) = 
ILR (1904) 14 Raj 565 (DB) ** AIR 

1903 Pat 190 (192) = 1963 BLJR 093 •* 
AIR 1962 Mad 376 (377, 378) = (1962) I 
Mad LJ 373 (DB) ** (1962) Mys LJ 

(Supp) 487 (489) ** AIR 1962 Tripura 34 
(49) AIR 1959 Andli Pra 251 (254) = 
(1959) 1 Andh WR 393 (DB) ** AIR 19.59 
J & K 136 (137) (DB) AIR 1958 Pal 
653 (054) = 1958 BLJR 212 (DB) ** 

AIR 1900 All 92 (94) = ILR (1965) 2 

All 755 (DB). (Motive immaterial unless 
order of termination is tantamount to 
order of dismissal or removal.) ** 1958 
All LJ 503 (504) = (1958) 2 Lab LJ 
690 (All) (DB) ** AIR 1964 SC 18.54 
(1862). (Motive is immaterial.) 

(2) A substantive appointment to a 
permanent post in public service confers 
normally on the public servant so ap- 
pointed n substantive right to (he post 
and the Government cannot terminate his 
service unless it is entitled to do so (i) 
bv virtue of a special term of the con- 
tract of employment, for example, by giv- 
ing the requisite notice provided by the 
contract, or (ii) by the rules governing 
the conditions of his service, for example, 
on attaining the age of superannuation 
prescribed by the rules, or on the fulfil- 
ment of the conditions for compulsory 
retirement, or (iii) subject to certain safe- 
guards, on the abolition of the post, or 
(iv) on being found guilty, after a pro- 
per enquiry on notice to him, of mis- 
conduct, negligence, inefficency or any 
other disqualification. AIR 1958 SC 30 
(42). 

(3) Railway Establishment Code (1951), 
Vol. 1 Rule 148 (3) — Railway Establish- 
ment Code (1959) Vol. I, Rule 149 (3) — 
Permanent Railway Servant — Termina- 
tion of his services on notice — Amounts 
to removal within Article 311 (2) — No 
provision of enquiry and notice — Rules 
contravene Article 311 (2) and are 

invalid. AIR 1964 SC 600 (610, 612, 617. 
620, 626) = (1964) 5 SCR 683. (AIR 

19.56 Pat 221 and AIR 1958 Raj 250 and 
AIR 1959 All 439 and AIR i960 Cal 264 
and AIR 1962 Mad 379, Overruled; Spe. 
App. No. 502 of 1958 D/- 15-12-1959 (All) 
and LPA No. 81 of 1961, D/- 6-4-1961 
(Punj) and ILR (1960) 12 Assam 441 
and AIR 1963 Assam 94 (FB), Revers- 
ed.) 


(4-5) If it is sought to dismiss any ser- 
vant of the Union or the State, the pro- 
cedure prescribed in Article 311 (2) must 
be followed The guarantee conferred by 

the Constitution, is merely a guarantee that 

il the servant is sought to be dismissed 
or removed from service, then the pro- 
visionsof Ait.311 .shill come into play 
Dismissal or remov . from service is to 


be judged by the consequences that the 
order brings about and by the tests laid 
down in shyam Lai's Case, AIR 1964 SC 
369. It is open to the Union or the 
State to enter into a contract of service 
and to provide for termination of the ser- 
vice by any notice that may be agreed 
upon as a term of the contract; and if 
there is termination of service under the 
terms of the contract, which does not 
cast a slur on tlie employee or deprive 
him of any benefit already earned by 
him, such termination cannot attract the 
provisions of Article 311 notwithstanding 
the fact that there was a suggestion of 
some misconduct against the servant and 
a preliminary enquiry was held, but no 
charge was framed against him. 59 Bom 
LR 1210 (1215, 1216) = (1958) 1 Lab LJ 
456 (Bom.) (Termination under Rule 148 
Railway Establishment Code was under 
Ihe contract of service and, did not attract 
Article 311) ** AIR 1963 Mys 193 (198, 
199. 200, 201, 202) = 1963 Mys LJ (Sup) 
87 (DB). (Termination under Rule 148 
(3), Railway Eeslablishment Code — 
Mention of the employee’s disinclination 
to obey the orders of iiis superior officers 
was merely the background indicating the 
circumstances under which the decision 
to terminate the services had been taken 
and the order of termination did not 
amount to punishment.) 

(6) Where the Government does not 
choose to terminate the service of the 
Government servant in exercise of its 
power under the terms of the contract of 
employment, express or implied, or under 
the rules regulaing the conditions of ser- 
vice of the Government servant, but 
decides to proceed against the Government 
servant on the basis of his misconduct, 
negligence, inefficiency or the like and to 
inflict on him the punishment of dis- 
missal or removal from service, the Gov- 
ernment would be bound to comply with 
Uie requirements of Article 311 of the 
Constitution of India. The right to 
terminate the service of a servant without 
any notice on account of misconduct is 
a nght which is inherent in the master 
under the ordinary law of master and 
se^^t and is by its very nature a right 
which IS exercisable by the master against 
the servant bv way of punishment. This 
c.xercise of right which is necessarily and 
always by way of punishment, does not 
cease to have that character when it is 
embodied in the contract of service be- 
tween the master and the servant The 
exercise of such a right whether it be a 
part of the general law of master and 
servant or whether il be a part of the 
contract of service must always be in 
the nature of infliction of punishment 
and the termination of service of the 
servant in exercise of such right must 
necessanlv amount to dismissal. (1963) 4 

Gin LR 16 (24, 25) = (1963) Lab LJ 

509. 

(7) In order to determine whether or 
not a Government servant was entitled to 
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the protection of Article 311 (2), the pro. 
per legal test is not only imputation of 
misconduct but also whether evil conse- 
quences, such as forfeiture of pay 
allowance etc. flowed as a result of the 
order AIR 1062 Pat 40 (44, 45. 46) » 
1061 BLJR 624 (DB). (AIR 1058 SC 36, 
Rel. oo.l 

(8.0) Order terminating petitioner’s 
services under service rules for reason 
which has nothing to do with the charges 
levelled earlier against him for stopping 
his annual increment < — Order of ter- 
mination attaching no stigma or entailing 
no penal consequences — Order of ter- 
mination cannot be regarded as one of 
dismissal. AIR 1965 All 252 (252. 253) » 
1964 All LJ 1116 ILR (1965) 1 All 
324 (DB). (AIR 1064 SC 1854 at p. 1861, 
Rd. on; AIR 1964 SC 423, DisMng.) 

(10) There is no diiTerence in principle 
between a case where the services of a 
Government servant are terminated in 
accordance with the terms of employment 
contained in the Service Rules and one in 
which the service is terminated in accord- 
ance with the terms of the contract of 
service. AIR 1058 SC 36 (48) AIR 1067 
SC 886 (887) *« 1962 Mys LJ (Supp) 457 
(DB). (Termination of service under Sec. 
tion 8 of Bangalore Transport Service Act 

Does not amount to removal or dis- 
missal within the meaning of Article 311.) 

(11) The services of a person can be 

terminated under the Rules only in the 
circumstances and in the manner in 
l^hich the employment of a Government 
servant in permanent service can be 
terminated or when the appointing auth- 
ority certifies that a reduction has oc- 
curred in the number of posts available 
for Government servants not in perma- 
nent service. AIR 1957 Pat 555 (.556) 

(DB). 

(12) The terms and conditions of ser- 
vice embodied in a contract of service 
cannot be altered by the Government 
unilaterally. AIR 1955 Assam 17 (20, 21) 

ILR (1954) 6 Assam 383 (DB). 

(12a) Appointment of petitioner on 
provisional basis terminable on ^ one 
month's notice on either side — Neither 
a month’s notice nor a month’s salary in 
lieu of notice given or offered to peti- 
tioner before termination of service — 
Order of termination held invalid and 
Inoperative. 1963 Ker LT 1168 (1169). 

(13) Where the service of a Govern- 
ment employee is terminated on one 
month’s notice according to the terms of 
the contract of service, an irregularity in 
the notice will not entitle him to an 
order of re-instatement although he may 
be entitled to damages. AIR 1956 Pal 
23 (28). 

(14) Though in the case of removal 
from service by way of penalty the em- 
ployer is not boimd to give any notice 
or to pay any salary in lieu of notice, 
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he may choose to be more generous to 
the employee and pay him something to 
which he is not entitled. The action of 
the employer in such a case cannot he 
construed ns not enforcing the penalty, 
which he actually enforced or intended 
to enforce. AIR 1957 All 439 (445) (DB). 

(15) \Vherc, according to the Ireras of 
service, it can be terminated on one 
month's notice and it is so terminated, the 
mere fact (hat the Government servant 

was first charged with some misconduct, 
which charge was not pursued, does not 
show that the termination of service was 
by way of punishment and amounts to 
dismissal or removal. AIR 1957 All 408 
(411)= ILR (1957) 1 All 471 (DB) *• AIR 
1957 Cal 4 (8) (DB) •• AIR 1966 Cal 662 
(667) **AIR 1956 Pat 23 (26, 27) (DB) *• 
AIR 1964 Mad 335 (347) = (1963) 2 Lab 
LJ 304 *• AIR 1961 All 64 (71. 72) = ILR 
(I960) 2 AH 558 (DB). (Assuming that 
Article 311 (2) applies, there has been no 
violation of it because of the failure to 
issue a second notice.) *• AIR 1957 All 
439 (445) (DB) •• AIR 1956 Cal 532 
(536). 

(16-17) A provision in a contract of 
service under the Government that the 
employee can be “dismissed” or “re- 
moved" from service without being given 
an opporlunilv to be heard in his defence, 
is inconsistent with Article 311, Cl. (2) 
and hence ultra vires AIR 1957 Cal 720 
(726) (DB) •• AIR 1954 Cal 566 (568). 

(18) Where the Government instead 

of terminating the services of a person 
according to the terms of the contract 
elects to dismiss him, as a punishment 
for some fault or misconduct. Article 311, 
Cl. (2) will apply and he will be entitled 
to a sufficient opportunity to show cause 
against the dismissal. AIR 19^ SC 38 
(49) •• AIR 1958 Mys 23 (25) = ILR 

(1957) Mys 139 (DB) *• AIR 1957 All 
408 (410) = ILR (1957) 1 AH 471 (DB) 
•• AIR 1956 Cal 662 (667) •• AIR 1964 
Cal 495 (497). 

(19) Where under the Service Rules or 
under the contract of service the Govern- 
ment has the right to terminate the ser- 
vice of an employee on giving notice and 
terminates such service in the exercise 
of the rights, the motive operating on 
the mind of the Government is immaterial 
and the fact that the inducing factor is 
the misconduct, etc. of the servant will 
not make the step taken a punishment so 
as to attract the provisions of Article 311, 
Cl. (2). AIR 1958 SC 36 (49) ** AIR 1956 
Bom 455 (458) = ILR (1956) Bom 767 
(DB). 

(20) A person in a quasi-permanent ser- 
vice means one who has been in continu- 
ous Government service for more than 
three years and in whose favour the 
appointing authority has issued a declara- 
tion that he is a quasi-permanent servant. 
The services of a quasi-permanent ser- 
vant can be terminated in the same cir- 
cumstances as those of a permanent ser. 
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vant. AIR 1958 SC 36 (48) •* AIR 1955 
Piini 229 (230) (DB) AIR 1962 Bom 
45 (47) = 63 Bom LR 581 (DB) ** AIR 
1961 Cal 454 (455). 

(21) When the termination of service 
is due to something which the Govern- 
ment servant has done, which enables 
the authorities, under the Service Rules, 
to terminate the services without anything 
further, as for example, absenting him- 
self without leave for more than seven 
days, the termination of service does not 
amount to dismissal or removal and Arti- 
cle 311, Cl. (2) does not apply. AIR 1955 
Hyd 260 (261) = ILR (1955) Hyd 698 
(DB) 1966 Cur LJ 968 (980) (Punj) 
(DB). (Rules of justice do not override 
a valid legislative measure.) ** AIR 
1958 Cal 407 (409). 

(22) Seiwice under contract — Clause 
in contract providing for removal without 
notice for inefTiciency, negligence etc. — 
Removal for misappropriation and tam- 
pering of record — Impugned order was 
one of dismissal in substance — Art. 311 
(21 comes into operation as clause does 
not cover the case. AIR 1969 Cal 164 
(166) = 1969 Lab IC 406. 


(23) Government servant making as- 
persions on minister — Minister being in 
position of master, principles relating to 
master and servants apply — Dismissal 
of servant held proper. AIR 1962 Gui 197 
(202, 203) = (1962) 3 Guj LR 492 = 
(1961) 2 Lab LJ 507 (DB). 

(24) It is now well settled that even in 
the case of Government servants, if there 
be a contract or a rule by which there 
is a right to terminate the employment 
of an employee without going through the 
procedure prescribed for imposing punish- 
ment, the authority concerned will be 
justified in acting in terms of such a 
contract or rule. 1965 Mad WN 271 (272). 


(25) Proceedings taken against the peti- 
tioner, a railway employee, under the 
Railway Services (Safeguarding of 
National Security) Rules, 1949, for his 
subversive activities were withdrawn by 
the authorities and the suspension order 
was revoked directing the petitioner to 
resume his duties. The day on which 
he resumed his duties he was served with 
an order under Rule 148 of the Indian 
Railway Establishment Code, Vol. I. 
terminating his services. 


Held, that there was nothing to indi. 
cate m the order that it was founded or 
any ground of misconduct on which 
Rule 148 of the Establishment Code per 
mitted the action taken by the Autho. 
Titles. The allegation of subversive actl. 
yities inight have been then the impelline 
factor but the actual order had beer 
made on the authority of the Service 
Rules, and not as a measure of punish 
ment against the petitioner- AIR 1 Q 5 C 
Assam 120 (121, 122. 123) (DB). 


(26) Under Rule 5 (a) of Central Civil 
Seiv'ice (Temporary Service) Rules, 1949, 
notice of termination need be given by 
the appointing authority to a Government 
servant in temporary service — Notice by 
authority who was appointing authority 
at time of appointment but not at lime 
of notice, is valid. (1965) 11 FLR 191 
(193) (Cal). 

(27) Contractual right intended to be 
enforced against employee — Chance of 
explaining conduct should be given. AIR 
1960 Cal 264 (268) = 64 Cal VVN 272 
(DB). (Overruled on another point in 
AIR 1964 SC 600.) 

(28) There is no fixed rule of law 
defining the degree of misconduct justi- 
fying dismissal from service it is a ques- 
tion of fact in each case whether mis- 
conduct in question is inconsistent with 
the fulfilment of the implied or express 
conditions of service. (1964) 1 Lab LJ 
500 (Mad). 


(29) Government servant — Contract of 
employment — Fundamental Rules. R. 49 
— Bombay Civil Services Conduct, Disci- 
pline and Appeal Rules, Rule 33 — Ordei 
appointing employee to post communicat- 
ed by Deputy Secretary by and in name 
of Governor — Order published in Gov- 
ernment Gazette and communicated to 
employee — Order amounts to contract of 
employment — Order is not invalid because 
sanction of Public Service Commission 
was not obtained and if his services are 
terminated before the date up to which 
he was appointed without giving any rea- 
sons the termination is contrary to Arti- 
cle 311 of the Constitution, AIR 1963 
Bom 13 (16) = 1962 Nag LJ 569. 

(30) Punjab University Act (7 of 1947), 
Section 31 (2) (c) — University and its 
employees — Relation between is con- 
tractual — Removal of employee — Writ 
petition for reinstatement — Not main- 
tainable. AIR 1969 Puni 391 (394, 395) == 
1969 Lab IC 1406 = 71 Pun LR 1047. 
(AIR 1968 Cal 206 held no longer good 
law in view of AIR 1069 SC (N^es) 208.) 

(31) The appointment to a permanent 
post in Government service either on 
probation or on an officiating basis, is, 
of a transitory character and in the 
absence of any special contract or speci- 
lie rulei the implied term under the ordi- 
nary law of master and servant, is that 

time- (1959) 1 Lab 

CAIR 

1967 SC 886t AIR 1958 SC 36, Rel. on.) 

(32) Termination of service according 
lO terms of contract — Government ser- 
vant on probation — - Explanation asked 
and warning served for misconduct 
Charge not framed and misconduct not 
mentioned as ground in termination order 

Termination from service in accord* 
ance with service-contract though moti- 
vate by preliminary enquiry is not 
punishment — Article 311 (2) cannot 

apply. AIR 1965 Punj 94 (96. 97) = 67 
Fun LR HI. 
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(33) Defence Accounts Department 
(Temporary Service) Rules, 1949, R. 6 — 
Termination of service in terms of R. S 
— Order terminating services not suggest- 
ing misconduct or any other stigma — 
But service certiOcate granted on demand 
by employee and issued in accordance 
with Rules showing ability of employee 
as below average and conduct unsatisfac- 
tory — Held, termination under Rule 5, 
was valid and certificate could not con- 
vert plain and simple order of discharge 
into one of dismissal. AIR 1965 Punj 303 
(306) = 67 Pun LR 572. 

(34) Since the fact that the petitioner 
a motor driver was convicted of an 
offence involving moral turpitude was 
established under the standing orders 
regulating the employment of the peti- 
tioner, the operation of which was con- 
tinued even after the Mysore State Road 
Transport Corporation was established, it 
was perfectly within the competence of 
the disciplinary authority whoever he 
was. to impose the punishment of dis- 
missal from service — The General Mana- 
ger of the corporation • was therefore 
competent to take disciplinary action 
though the employee was convicted be- 
fore he became a servant of the corpo- 
ration. 1962 Mys LJ (Supp) 498 (5021 

(DB). 

(35) Order stating that Governmeni ser- 
vant was removed from service under 
Rule 5 of Central Civil Services (Tempo- 
rarv Service) Rules, 1949 — Held mere 
fact that words 'removed from service' 
had been used would not convert ‘termi- 
nation of service’ into ‘removal from set 
vice’ thereby bringing into operation pio- 
visions of Article 311. AIR 1968 Punj 106 
(107) = ILR (1967) 2 Punj 826 = 19fi)» 
Lab IC 519. 

(36) Where the appointment is for a 
specified period of years, the services o( 
a Government servant cannot be termi 
nated merely at the pleasure of the Go\. 
emment before the expiry of the period 
and if the Government wishes to termi- 
nate his services, he must be given suffi- 
cient opportunity to show cause against 
such termination. The same principle will 
also apply to the transfer of the Govern- 
ment servant to a lower post. AIR 1968 
SC 36 (49). 

(37) A Governmeni servant engaged 
under contract is free to prove that the 
order of termination is in effect an order 
of dismissal or removal within the mean- 
ing of Article 311 and have It set aside if 
the safeguards provided by that Article 
have been ignored- 1962 Kcr LT 362 
(364) = (1963) 1 Lab LJ 385 (DB). 

(38) Appointment made on provisional 
basis terminable by month’s notice on 
either side — Service terminated without 
such notice — Order of termination not 
for misconduct — Order also not indica- 
ting any other reason — Petitioner chal- 
lenging order as capricious, arbitrary and 


mala tide on the gi'o\ind that his juniors 
were retained in service and n new re 
cruil \vas appointed in his own place — 
Govermnent slating in its counter alTida 
vit that llie termination was due to the 
petitioner having been found unsuitable 
on the ground of character and antece- 
dents — Record regarding verification ol 
character and antecetienls not placed be- 
fore Court — Held, that the order should 
be quashed for tlie reasons that it violat- 
ed the terms of appointment and it was 
arbitrary and mala tide — The Court has 
to accept the allegation of the petitioner 
regarding the mala fide of the Gov- 
ernment in the absence of proper dis- 
closure by the Government. 1964 (8) 
Fac LR 72 (73, 74) (All). (AIR 1960 SC 
610, Rel- on.) 

(39) The termination of service in ac- 

cordance with the conditions of such ser- 
vice is not “di.smis.sal" or “removal” with- 
in tlie meaning of .Article 311, Clause (2) 
.and hence, in such cases, the temporaiy 
.servant i.s not entitled to the opportunity 
of showing against his discharge contem- 
plated bv Clause (2). AIR 19.58 SC 36 (42) 
•• AIR 1957 SC 880 (887) •• AIR 1957 
Ilvd 12 (13) *= ILR (1956) Hvd 622 
(DB) *• AIR 1957 J and K 11 (12) •* 

AIR 19.57 Orissa 27 (28) (DB) •* AIR 

1955 Pat 353 (.355) (DB) AIR 1908 All 
14 (17) = 1967 All WR (HC) 224 •• 
(1963) 1 Lab LJ 334 (337) = (1962) 5 

Fac LR 379 (All). (Temporary appoint- 
ment by agreement terminated on 
notice — Notice not based on any 
charge — Notice held was intended for 
termination and not for removal from 
service by way of punishment.) ** AIR 
1900 All 647 (649). 

(40) Termination of services of tem- 
porary Civil Judge, by State Govern- 
ment upon recommendation of High 
Court, valid- AIR 1970 SC 158 (161). 

(41) The Government is free to make 
special contracts of service with tempo- 
rary employees and Impose special terms 
in each case provided that they are not 
inconsistent with the Constitution. AIR 
1953 SC 250 (252)= 1953 SCR 655 «* AIR 
1955 All 496 (498) = ILR (1956) 2 All 
627 ♦* AIR 1963 Cal 421 (423) = (1963) 
2 Lab LJ 569 ** 1962 Mys LJ (Sup) 487. 
(Contract to terminate services without 
notice and without assigning reasons — 
Contract is not hit bv Article 311.) 

(42) Government’s power to termi- 
nate temporary service of civil servant 
at will is not restricted by any rule 
that it must terminate services of 
juniormost temporary civil servants 
first. The fact that enquiries were held 
were wholly immaterial — Termi- 
nation of his services with one 
month’s pay in lieu of notice was not 
mala Ode and he could not invoke provi- 
sions of Art. 311 (2). AIR 1964 All 278 
(280, 284) (DB). (AIR 1963 All 330, Over- 
ruled.) 
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(43) If the termination of service is 
founded on the right flowing from con- 
tract or the service rules then prima 
facie, the termination is not a punish, 
ment and carries with it no evil conse- 
quences and so Article 311 is not attract- 
ed. 

Where the service of the temporay ser- 
vant was terminated under Rule 5 of the 
Central Civil Services (Temporary Ser- 
vice) Rules (1949), even if it be possible 
for the servant to contend that the motive 
operating behind the termination of his 
services was the intention to terminate 
his services for misconduct as punish- 
ment that motive becomes entirely irrele- 
vant. ILR (1961) Mys 1129 (1152) (DB) 
•• AIR 1967 Pat 404 (405) (DB) *• 1964 
Raj LW 353 (356) = (1965) 1 Lab LJ 
242 (DB) •• AIR 1963 Tripura 38 (43) 

AIR 1960 J and K 97 (100, 101). 

(44) U. P. Government Order No. 
O. 230/II-B.1953 — Temporary post — 
Appointment to, in substantive capacity 
— Post made permanent — Appointment 
to such post in officiating capacity — 
Termination of service on 30 days' notice 
held valid. AIR 1961 All 421 (426. 428). 

(45) Where the service of a temporary 
Government servant is terminated after 
one month’s notice in accordance with 
the terms of contract of service, such 
termination does not amount to “dis- 
missal” or ‘‘removal’' within the meaning 
of Article 311, cl. (2). AIR 1058 SC 36 
(40) •• AIR 1959 Bom 134 (136) = ILR 
(1958) Bom 1266 (DB) •• 1957 Ker LJ 
729 (730) •• 1957 BLJR 155 (157) (DB) 
•• AIR 1955 All 496 (498) « ILR (1956) 

2 All 627 •• AIR 1954 Madh B 49 (52, 

53) *= ILR (1954) Madh B 314 (DB) •• 
(1966) 1 Lab LJ 224 (225) (Pun.j) •• AIR 
I960 Tripura 31 (33, 34). (Motive is im- 
material —Reversed on facts in AIR 1963 
SC 601.) 


(46) State Government having power 

under Rules framed under Art. 309 and the 
Manual of Government orders to remove 
temporary servants after a month’s 
notice — Government exercising the 
power under the rules and not on the 
ground that the servant did not deserve 
further retention, or with an idea to 
punish him. The termination did not 
amount to “dismissal” or “removal" with- 
in Article 311. AIR 1964 All 278 ^284) 

(DB). (AIR 1963 All 390, Overruled,) 

(47) An order of discharge of a civil 
servant engaged in accordance with the 
terms of his contract is not treated by 
Service Rules as an order imposing the 
penalty of dismissal or removal from 
service and in fact is not so treated by 
Rule 7 of the Bengal Subordinate Service 
(Discipline and Appeal) Rules. 1938 
Where the order terminating the employ- 
ment of a temporary servant stated that 
the notice was served as he was not con- 
sidered to be suitable for employment in 
Government Service, the order of termina- 


tion does not inflict any penalty and does 
not amount to an order of dismissal or 
removal and there is no contravention of 
.Article 311 (2). The order is an adminis- 
trative order and, no question of contra, 
vention of the principle of natural justice 
can arise. AIR 1960 Cal 306 (307, 309) 

•* AIR 1965 Punj 162 (162, 163) 

(Temporary Government servant — 
Termination of service according to 
conditions of service — Condition that 
service might be terminated “for unsatis- 
factory work and conduct’’ — Order of 
termination making reference to that con- 
dition — Order held to be one of dis- 
charge simpliciter and not order of ’dis- 
missal.) •* (1963) 76 Mad LW 164 (165). 


(48) Even though a temporary clerk is 

first charge-sheeted, the termination of 
his service will be only according to the 
terms of his employment and not as a 
punishment if subsequently the charge Is 
dropped and his services are terminated 
without entering a flnding against him. 
AIR 1957 Madh Pra 133 (134) •* AIR 

1956 Him Pra 8 (8). 

(49) If a temporary Government servant 

is removed without any black mark or 
comment on the ability of the employee, 
then Article 311 does not apply. AIR 1960 
Madh Pra 230 (231) (I960) 2 Lab LJ 

415 •• 1967 All WR (HC) 607 (609) « 
1967 All LJ 806. 


(50) Servant of Corporation under con- 
tract of service — Termination of service 
by payment of one month’s notice pay in 
terms of contract for unsatisfactory work — 
Acceptance — Servant cannot subsequent- 
ly challenge order of termination — Ter- 
mination held legal and proper. AIR 1961 
Cal 108 (111). 


(51) Where the petitioner, holding a 
temporary post, continues in service after 
the probationary period and his services 
are terminated with a month’s notice, the 
service rules providing for such notice for 
temporary hands, the termination is legal 
(1969) 71 Punj LR 343 (345). 

(52) A probationer can be discharged in 
the manner provided by Rule 55-B of the 
Civil Services (Classification. Control and 
Appeal) Rules. AIR 1961 SC 177 (180, 

‘ ®CR 606. (ILR 1958 Cut 

77, Reversed.) 


(&d) Services of a railway servant ap- 
pointed temporarily and not either per- 
manently or for a definite period could be 
terminated in accordance with the terms 
ol his appointment and when so terminat- 
ed the servant cannot claim that he has 
a right to continue in service and that his 

illegal. AIR 1964 

700 \dB)^^^’ ^ 

(54) Probationer — Termination of ser- 

with rules governing 
conditions of service Not a dismissal or 
removal — Civil servant not entitled to 
orotection under Art. 311 (2). AIR 1963 
SC 1662 (1663, 1664)= (1064) 2 SCR 136. 
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( 55 « 56 ) The mere fact that the tem- 
porary servant has been atven a memoran- 
dum informinR him of certain charf^es 
and askiniihim for his explanation on the 
chaises as well as to why disciplinary 
action should not be taken against him 
csmnot prevent the Government from 
taking action under the service rules, 
without holding a departmental enquiry 
if It is otherwise satisfied that his con- 
duct and work are unsatisfactory. AIR 
1904 SC 1684 ( 1863 ) •• 1968 Lab IC 767 
(771-772) (Puni) = ILR (1967) 2 Punj 
533 (DB) •• AIR 1967 Punj 238 (240) = 
68 Punj LR 806 (DB) •• (1967) 69 Punj 
LR 60 (65) (DB) ** AIR 1965 Pun| 94 
( 96 ) = 67 Punj LR 111. (Termination of 
Government servant on probation.) 

(57-69) Probationer — Termination 
under Rule 9 of Civil Services (Punish- 
ment and Appeal) Rules (1952) — Show 
cause notice as to why her services 
should not be terminated — Charge that 
her work and conduct had not been 
satisfactory — Service terminated after 
consideration of the explanation — The 
termination did not amotmt to dismissal 
and it did not attach a stigma permanen- 
tly impairing chances of fresh appoint- 
ment — Order did not fall under Arti- 
cle 311 (2) as it was not made by way 
of punishment. AIR 1967 Punj 213 (215, 
216) = (1968) 1 Lab LJ 760 (DB). 

(60-61) Termination of service of Tem- 
porary servant — Termination because of 
some misbehaviour on his part — Prp- 
visions of Art. 311 apply and an enquiry 
contemplated by that provision has got to 
be made. 1967 All WR (HC) 607 (609) = 
1967 All LJ 806- 

(62) Madhya Pradesh- Civil Services, 
(General Conditions of Service) Rules 
(1961), Rule 8 — Applicant appointed as 
temporary Sub-Inspector of Police — 
Service liable to be terminated on one 
month’s notice — Notice of termination 
signed but not served — Meanwhile order 
of confirmation passed and gazetted — 
Notice served and services declared to 
have been terminated — Notification 
corrected by issuing corrigendum — Held 
that order of confirmation was valid and 
could not be cancelled — Order subse- 
quent tU confirmation held ultra vires 
and quashed. AIR 1965 Madh Pra 208 
(210, 211) ^ 1965 MPU 368 (DB). 

(63) Government servant holding lien on 
post under State Government of Punjab 
— Temporary appointment in Himachal 
Pradesh on service contract — Termina- 
tion of service will be governed not by 
rules but by terms of contract — No 
legal bar to terminate his services with 
one month’s notice under contract even 
if he was a direct appointee and not a 
deputationist. AIR 1965 Him Pra 55 (56, 
67). 

(64) Temporary Government servant — 
Order of discharge on ground of insub- 


ordination without giving opportunity to 
show cause held amounted to dismissal 
and passed in violnlioti of provisions of 
S. 126, J. and K. Constitution — Pro- 
tection of Section 126 is available to tem- 
porary post when services are terminated 
by way of punishment. AIR 1959 J and 
K 13 (14, 15. 16). 

(66) If the retrenchment is carried out 
in pursuance of a specific Service Rule, 
then, the termination of servjce 
would he one in terms of a specific Ser- 
vice Rule, and hence, would not be a 
punishment so as to constitute a dismissal 
or removal within Article 311. AIR 1954 
Madh B 54 (67) = ILR (1954) Madh B 
301 (DB) •• AIR 1958 SC 36 (42, 48). 

30. Pfrraseology of order does not 
determine its nature. — (1) The form of 
the order or the language employed 
therein, e. g., the use of word ‘dismissal’ 
was not conclusive on the question 
whether it constituted ‘removal’ or 
‘dismissal’ so as to attract Article 
311 (2). In order to decide this ques- 
tion, Court was entitled to look into 
facts antecedent to order as well as its 
contents and ‘substance'. AIR 1969 Cal 
164 (166) » 1969 Lab IC 406. (AIR 1961 
SC 177 and AIR 1064 SC 449, Rel. on.) 
** AIR 1964 SC 1680 (1686, 1686) » 

(1964) 2 SCJ 300. (If the order though 
in the form merely of determination of 
employment is in reality a cloak for an 
order of dismissal as a matter of punish- 
ment, the Court would not be debarred 
in giving effect to the rights conferred by 
statutory rules upon the employee.) •• 
AIR 1064 SC 440 (466). 

(2) Order not giving reasons for rever- 
sion cannot be held to be innocuous as 
the real import of the order had to be 
considered. (1968) Lab IC 1590 (1593) 
(Punj) = (1968) Serv LR 574. 

(3) Notwithstanding the use of . such 
innocuous expressions in the order like 
‘terminate” or "discharge” the Court in 
order to ascertain whether the public ser- 
vant has been punished must apply two 
tests viz. (1) whether the servant had the 
right to the post or the rank and (2) whe- 
ther he has been visited with evil 
consequences and hold that he has 
been punished if either of the tests is satis- 
fied. AIR 1064 SC 1864 (1861) ** 1068 
Serv LR 232 (234) (Punj) •• AIR 1986 
Orissa 173 (178, 179) = ILR (1965) Cut 
803 (DB). (Not form but its substance 
is to be considered.) ** AIR 1058 SC M 
(40. 60) •• AIR 1957 All 241 (243) * 
ILR (1967) I All 261 ** AIR 1956 Bom 
455 (458) = ILR (1956) Bom 767 (DB). 

(4-6) Order reverting Government ser- 
vant from the post to which he was pro- 
moted provisionally — Order also deman- 
ding refund of difference in salary drawn' 
— Employee not aware of the condition 
as to refund — Order is one effect- 
ing reduction in rank — Order cannot 
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become valid by striking out that portion 
imposing the condition as to refund — 
Order to be examined as such in the 
light of Article 311. 1966 Cur LJ 813 

(817) = 70 Pun LR 621 (DB). 


(7) Even if an order of reversion is 
wholly innocuous and is not passed by 
way of punishment but either as a neces- 
sary coDsenuence of Uie order of rever- 
sion or in pursuance of it some penal 
conseciuences ensue the provisions of Arti- 
cle 311 (2) would be attracted ILR 
(1966) 1 Puni 84 (122, 123) = 1965 Punj 
LR (Supp) 625 (DB). 


(8) Mere use of the word "discharge" 
in the order will not make it any the 
less a punishment when by such discharge 
the servant has lost his lien on a substan- 
tive post and the order has thus entailed 
penal consequences for him. AIR 1960 
Manipur 45 (48, 49). 

(9) Question whether services were 
properly terminated — Substance of the 
notice and not the label given to it 
should be looked into. 1962 Mys LJ 
(Supp) 457 (458) (DB). 

(10) Service of a temporary servant ter- 
minated without formal enquiry under 
conditions of service — The word punish, 
ment used in the notes on the file w'ere 
held to be loosely used — The termination 
of service was held legal. (1966) 68 
Punj LR 452 (463, 464, 465) (DB). 

(11) The question whether a particular 
order falls within one or other of the 
three categories of punishments mention- 
ed in Article 311, Clause (2) is one of 
fact to be decided on the facts of each 
case. It is not the phraseology used by 
the Government that matters but the 
actual effect of the order made. Thus, 
where the Government servant is com- 
pulsorily retired a few years after his 
entertainment in service on the ground of 
his taking part in subversive activities it 
IS prima facie an order of "removar’ 
wthin the meaning of Article 311. AIR 

288 (292) = ILR (1958) 
Andh Pra 310 (DB). ' 

(12) Where the order of compulsory 
retirement clearly held the Government 
servant responsible for the allegations 
made against him, and it directed the 
recovery of a certain sum from him and 
stated that his continuation in service 
was not considered proper in public 
interest. Held, that the order of com 
pulsory retirement although it was stated 
to be made under Rule 244 (2) of the 
Rules really amounted, in its essence to 
a penal order made for charges concluded 
lo have been proved. AIR 196^ Rai 
(264) = 1962 Rai LW 506 (DB) ' 

” determining whether termina- 
i service amounts to dismissal, the 
antecedent enquiiT made by the employe? 

™®*erial, but what is material is 
the actual action taken by him in nur 
^nce of the opinion formed by him 
Where the actual order passed was th™t 


the ser\'ice had been terminated and that 
one month’s salary w’as to be given in 
lieu of notice aijd it also stated that the 
employee concerned was entitled to know 
the reasons for the termination of his 
service and that he could obtain a copy 
of the finding regarding this if he wanted: 
Held, that his fact would not warrant 
the conclusion that the action aken by 
the petitioner was merely a camouflage. 
The action taken was not punitive so as 
to amoimt to dismissal. 60 Bom LR 72 
(74) = 1957 Nag LJ 569 (DB). 

(14) First orders by Vice-Chancellor, 
disapproving appointment of petitioner 
as lecturer but allowing him to con- 
tinue for some time passed with- 
out notice to petitioner — Subse- 
quent order disapproving appoint- 
ment passed after issuing show- 
cause notice — Held, second order must 
govern petitioner's case as first order 
though illegal and void was superseded by 
second order. AIR 1966 Pat 11 (13) = 
ILR 45 Pat 574 (DB). 


31. Automatic termination of service 
under Seiwice Rules.— (i) Dy. Commis- 
refusing leave to clerk in March 
1960 and intimating that if he did not 
report for duty within seven days he 
would be deemed to have resigned' from 
Government service — Clerk not report- 
ing for duty thereafter, and, instead offer- 
ing himself as candidate for election to 
Town Municipal Council in 1964 — Held, 
failure to report for duty resulted in ces- 
sation of employment and acceptance of 
resignation was superfluous — Clerk, was 
not holder of office of profit, when he 
offered himself as candidate. (1966) 2 

<1966) 6 Law Rep 

400 (UU). 

(2) Service Regulations providing that 
there is automatic termination of service 
on overstay — Still removal from service 
tor overstaying leave without giving op- 

is illegal. AIR 
SC 492 (494, 495)= (1966) 1 SCR 


• I 


(3) Temporary appointment — Upon 
expiry of the period the incumbent 
ceases to be in employment and 
Article 311 does not apply AIR 
1962 Cal 420 (423, 424) = 66 Cal WN 

*^*?!*“®**®“ between 'removal' and 

dlsmlssal\ — See also Note 24. (1) 

Although both ‘‘dismissal’* and ‘‘removal” 
connote a penalty, removal does not dis- 
qualify a person from future employment 
under the Government, while ‘‘dismissal’* 

(896) AIR 
(803)= ILR (1967) 
‘957 Asssam 77 
‘965 Cal 656 (568) •* 
AIR 1959 Tripura 51 (56). 

/ 1 honorary servant. — 

(1) The removal or dismissal of a spe- 
T . constable is covered by CL (2) of 
Art. 311 even though he does not get any 
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r<unuQ«ratlnn, as the removal may have 
the efTectot castixks a slur on his charac- 
ter. AIR 1064 SC 360 (374) « 1056 SCR 
a8«lLR (1066) 1 All 304 **A1R 1063 SG 
060 (361)^ 1063 SCR 656 ** AIR 1055 
Orissa 33 (Pr. 4)= ILR (1055) Cut 53 
(DB). . 

(2) Honorary Magistrate (Special Isl 
Class) appointed under S. 14 (1) Cr. P. C. 
holds '*civil post” within meaning of 
Art, 311, even though he is not a salaried 
officer. 1961 (1) Cri LJ 657 (668)= 1960 
Ker LT 708. 


(3) Services of Honorary Medical Offi- 
cer terminated by Government under its 
right to do so at any lime without any 
notice and without any reason — Motive 
of Government behind order of termina- 
tion is not material — Termination not 
by wav of punishment — Officer not en- 
titled to protection under Art. 311 (2). 
1961 Ker LT 662 (686, 689) = (1963) 1 
Lab LJ 362 (Ker). 

34. Discharge. — (1) The word “di;?- 
charge” has the same meaning as *‘re- 
movar. AIR 1955 Cal 556 (558) -‘AIR 
1963 Cal 188 (192)= ILR (1953) 2 Cal 

249. 


(2) Discharge from service on the 
grounds of notoriety for corruption and 
unsatisfactory service is clearly a puni.sli- 
ment. AIR i960 SG 689 (693). 

[See also AIR 1965 Punj 28 (28. 29. 30) 
= 66 Pun LR 1224. (Order of discharge 
passed while charge of corruption was 
pending in criminal court — Court acquit- 
ting delinquent officer on merits — Cir- 
cumstances held revealed that discharge 
was result of punishment and order 
amounted to dismissal — Non-compliance 
with Art. 311 (2) — Order cannot be sus- 
tained.] 

(3) Discharge of temporary public ser- 
vant — Art. 311 does not apply. AIR 1964 
SC 440 (463). 

(4) Art. 311 would also apply to the 
case of a temporary servant if his ser- 
vices are terminated by way of punish- 
ment. 


So long as (he authorities do not make 
an order of discharge for misconduct but 
merely exercise their right to terminate 
the services, it is not open to an em- 
ployee to complain. 

In iudging of the question whether tir 
not an order of discharge is accompanied 
by punishment, one must look to the 
language of the order of discharge. AIR 
1960 Bom 9 (10. 11, 12)= 60 Bom LR 
624 (DB). 

(5) The Government has a right to ter- 
minate the services of its temporary ser- 
vants when the terms of the contract of 
employment or the specific service rules 
provide for It. when it will be a mere 
discharge simpllclter from service. The 
motive is immaterial and the factor induc- 
ing the Government to take action under 


Ihe conlrai't of cnjploymrnl .such as mis- 
conduct. negligence, inefficiency or other 
disqualificnlion will not nmkc the action 
H punishment to attract the provii-ion of 
Art. 311 (2) of the Constilulion. Any en- 
quiry conducted prior to such action by 
the Government will not affect the po.si- 
tion. AIR 1967 Punj 129 (130)= (1988) 

1 Lab LJ 443 **1962 Mys LJ (Snpp) 487 
(490). (Discharge in terms of service 
rules of temporary servant is neither ‘re- 
movaT nor dismissal) •*AIR 1959 Pat 192 
(196)= 1958 BLJR 593 (DB). (Discharge 
according to terms of contract — Absence 
of opportunity to show cause does not 
affect validity of discharge.) 

(6) An employee coming under the cnlc- 
gor\ of "Industrial employee" which is 
of a temporary character can be discharg- 
ed from service by the aiilhorilies undec 
R. 75 (a) of the Army Instructions issued 
under the Armv Act. Such discharge is not 
a penally as contemplated by sub-rule (1) 
of Rule 212 of Army Instructions. A 
charge therefore need not be framed 
against him before such discharge. 1962 
Mys LJ (Supp) 254 (257). 

(7-8) The discharge of a temporary 
Government servant who ha.s not attain- 
ed the status of qua.si-permanency even 
if it is done for mi.sconduct will not 
amount to dismissal or removal within the 
meaning of Art. 311. AIR 1950 Manipur 
33 (37). 

(9) Under ‘Sa.str\’ award’ an order of 
discharge of an employee of Slate Bank 
made under paragraph 521 (10) (c) does 
not amount to punishment by wav of dis- 
ciplinary action and there is no necessity 
for giving a hearing to the employee. 

An order discharging an employee for 
inefficiency must be taken to be one 
passed under para. 521 (10) (c) of the 
award. The mere fact that certain disci- 
plinary proceedings had preceded the 
order would not render the order one by 
way of punishment when it was not made 
in consequence of such proceedings. AIR 
1962 Ca’ 72 (74. 75) =65 Cal WN 1101. 

(10) An order of discharge with retros- 
pective effect is bad in law. (1957) 61 Cal 
WN 880 (885). 

(11) Aulhorilv staling reasons for not 
giving notice of discharge to employee — 
Non-compliance of Proviso (b) to S. 126, 
J. & K. Constitution regarding notice — 
Sub-clause (3) of S. 126 has no applica- 
tion — Reasons are justiciable. AIR 1965 
J&K53 (56) = 1964 Kash LJ 214 (DB). 

fl2) Word "discharge” does not occur 
either in Art. 311 or in the Civil Service 
Rules (Punjab) in regard to penalties — 
Bui definition of the word given in the 
Punjab Rules shows that it applies where 
a person’s service is terminated for rea- 
sons given in (a), (b) and (c) of the ex- 
planation under R. 1410 of the Punjab 
Rules. AIR 1953 Punj 88 (93, 94) = 53 
Pun LR 100 (DB). 
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(13) Petitioner allowed to appear for 
competitive examination, as being duly 
qualified — Petitioner successful at exa- 
mination — His appointment as proba- 
tioner for two years — Discharge of peti- 
tioner after expiry of probationary period 
on ground that he was not qualified to ap- 
pear for competitive examination 
Negligence of Govt. — Petitioner becoming 
over-age at time of discharge — Principle 
of estoppel held operated against autho- 
rities in circumstances of case — Dis- 
charge held illegal. AIR 1966 Andh Pra 
59 (62) = (1965) 2 Andh WR 437. 

35. Retrenchment. — (1) In the absence 

of any special contract the substantive 
appointment to a permanent post gives 
the Government servant so appointed a 
right to hold the post until, he attains the 
age of superannuation or is compulsorily 
retired after having put in the prescribed 
number of years’ service or the post is 
abolished. His service cannot be terminat- 
ed except by way of punishment for mis- 
conduct, etc., on proper enquiry after due 
notice to him: (AIR 1958 SC 36, Rel. on.) 

Where the petitioner held substantive 
post as Sub-Inspector in the Excise Section 
at the material time, which post was not 
abolished and he had never worked in the 
Customs section, but on a direction by the 
Government to retrench the staff of Cus- 
toms section, the petitioner was served 
with the notice of retrenchment : 

Held, that the action of the authority 
concerned in directing retrenchment on the 
ground of his being of the Customs section 
clearly amounted to punishment as the re- 
trenchment on administrative grounds was 
unauthorised and the action contravened 
Article 311. AIR I960 Madh Pra 239 
(240, 241)= 1960 MPLJ 954. 

(2) Miss B, juniormost clerk in the 
department was retained while A was 
relieved from service. 

Held, that the order was in clear viola- 
tion of the Government orders; but it could 
not be said that he had been dismissed 
or removed as a penal step. This was 
purely an administrative act. The juris- 
diction of the High Court under Art, 226 
could not be invoked. AIR 1959 Ker 59 
(61, 62)= 1958 Ker LT 639 (DB). 

[See 1969 Lab IC 730 (734)= (1968) 2 
Mys LJ 479 (DB). (Abolition of posts- 

— Services of juniors should first be 
terminated.)] 

(3) Retrenchment of employee — Con- 
tention that retrenchment violates Art. 
311 — Held on facts that conten- 
tion must be repelled since no 
foundation was laid for any such 
contention at any stage and that 
employee had not acquired any right to 
post held by him. AIR 1967 Mys 131 
(132)= (1966) 7 Law Rep 129= (1966) 1 
Mys LJ 653 (DB). 


(4) If after giving all the possible re- 
trenchees an opportunity to explain the 
bad record, a selection is made of those 
who after the inquiry are found to be 
worse than the others, there can be no 
objection at least on the ground of contra- 
vention of Article 311. But to select the 
apparently worse without following the 
principle laid down in Article 311 is 
wrong, and the element of punishment 
can be said to have entered into the 
matter. AIR 1960 Madh Pra 299 (302)=* 
1960 MPLJ 892 (DB). 

(5) Under Merger Agreement the option 
to continue the State servants in the ser- 
vice of the Union left with Government 
— Refusal of employee asked to get him- 
self medically examined before being ab- 
sorbed in Union service and consequent 
retrenchment — Retrenchment order is not 
a dismissal or removal. AIR 1961 Tripura 
29 (32). 

(6) The creation of the new Stale of 
Madhya Bharat did not guarantee continu- 
ance of service of the former employee of 
the covenanting Slate. The retrenchment 
of such an employee under a scheme of re- 
organization according to the Retrenchment 
Rules cannot amount to a removal. 1960 
Jab LJ 1089= 1961 MPLJ 12 (13). 

(7) Temporary servant — Retrenchment 
on basis of selective tests — Selective test 
held not discriminatory — Retrenchment 
cannot be questioned, whatever be the 
motive. AIR 1959 J and K 136 (139) (DB). 

36. Discharge on account of abolition of 
post. — (1) Termination of service conse- 
quent upon abolition of posts docs not 
involve ‘removal’ from service. AIR 1967 
Bom 482 (490)= 69 Bom LR 218 (DB). 

(Observations in AIR 1968 SC 36 (47, 48) 
relating to such termination held not dis- 
approved in AIR 1964 SC 600 (615).) ** 
AIR 1969 All 449 (461, 466) (FB). (AIR 
1965 J and K 15 (FB), Dissented; AIR 1966 
All 406, Reversed.) ** AIR 1970 Delhi 1 
(5)= 1970 Lab IC 31. 

(1-A) Financial sanction for the post 
upto certain date — Post stands abo- 
lished on that date — No sanction of 
Council of Ministers is required for 
abolition. AIR 1970 Punj 112 (122) = 
ILR (1969) 2 Punj 304 fFB), 

(2) When a post, whether permanent 
or substantive, is abolished, the service of 
the servant holding the post, either on 
probation or as officiating auto- 
matically comes to an end. It 

does not amount to a punishment 
or dismissal or removal from ser- 
vice for the purpose of Article 311. 
AIR 1068 SC 38 (42, 48) AIR 1969 All 
449= 1968 All LJ 448 (FB) ** AIR 1968 
Andh Pra 307 = 1968 Lab IC 1293. (AIR 
1965 J and R 15 (FB), Dissent from.) 
AIR 1969 Goa 76 (85) = 1969 Lab IC 
942. 
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(8-a) Fundamental Rules Volume H, 
Part I. Chapter U, Rule 9 (22) — Per- 
manent post — Abolition of — Oppor- 
tunity must be Riven to the permanent 
incumbent to show cause — No oppor- 
tunity Riven and incumbent discharged 
by abolition of post — Article 311 (2) is 
contravened. AIR 1965 All 406 (407, 

408) « (1967) 1 Lab LJ 357, (AIR 1068 
SC 86, FoU$ AIR 1964 SC 600. Rel. oo.) 

(3) Where a temporary post is abolish- 
ed this does not amount to dismissal of 
the employee holding the post. AIR 1957 
Hyd 12 (13) =» ILR (1956) Hyd 622 (DB) 
•• AIR 1956 Cal 662 (667) **AIR 1968 
Andh Pra 307 (309)= 1968 Lab IC 1293. 

I 

(4) If further performance of a contract 
of service under Government becomes im- 
possible as a result of the abolition of the 
office by statute, no cause of action for 
damages for breach of contract arises. 
(1934) 103 LJPC 41 (43)= 1934 App Cas 
176, Reilly v. King. 

[See AIR 1968 SC 36 (42. 48).] 

(5-6) Article 311 (2) may apply to the 
case of termination of service as a result 
of abolition of post when the post is abo- 
lished to victimise and punish an indivi- 
dual servant. AIR 1963 Andh Pra 307 
(309)= 1968 Lab IC 1293. 

(7) Temporary post — Period of ap- 
pointment expires when post is abolished 
— Termination of services on abolition of 
post cannot be by way of punishment — 
No question of violation of Article 311 (2) 
arises. 1960 Ker LT 1096 (1099). (AIR 
1958 SC 36. Disting.) 

(8) The mere fact that a certain post 
was a temporary one would not necessari- 
ly lead to the inference that a permanent 
appointment could not be made in the 
grade admissible for such post. The em- 
ployer may well have in mind to fix up the 
employee at some other post of equal rank 
on the abolition of the post to which the 
latter is initially appointed. AIR 1962 Him 
Pra 41 (42). 

(9) Where a temporarily appointed 
clerk in -Government service is relieved 
from service on the ground of the termina- 
tion of the vacancy and on his applica- 
tion to the Public Service Commission for 
registration, the Commission, purporting to 
act on the report of his last superior, re- 
fuses to entertain the application and fur- 
ther passes an order debarring the appli- 
cant from service for two years, such an 
order clearly amounts to an order of 
punishment and since the Commission is 
not empowered to pass such an order it is 
iiltra vires its powers. AIR 1968 Ker 352 
(364)= 1968 Ker LT 580 (DB). 

87* Termination upon integration of 
Stntes.^ (1) Where on the abolition ol 
thd former Indian States as separate units 


and their integration into new units under 
the Constitution persons serving in tho for- 
mer States were absorbed into the services 
organised under the new set-np, op general 
principles of iiitcrnntional law, all the ap- 
pointments in the former States would 
come to an end aulomaUcaliy on the abo- 
lition of such Stales and the persons hold- 
ing such appointments would iiavc no 
rights enforceable against the new Stales 
which look their place except to the ex- 
tent that such new Stales might have 
undertaken any obligations towards such 
persons. AIR 1958 SC 228 (232) *« AIR 

1960 Manipur 45 (46). 

(2-3) Held, that the position of the 
Stale employees on 15th October, 1949, was 
no better than that they were retained in 
Government service pending decision of the 
question of their absorption as contem- 
plated in Article 8 of the merger agree- 
ment which was entered into by the Maha- 
raja of Tripura. That Article gave the 
Government the power to cither continue 
the servant or to terminate his services and 
pay reasonable compensation. Pending 
decision of that question, the employee 
cculd not claim that he was entitled to 
the post. The Government could dis- 
charge him without having to follow the 
procedure laid down in Article 311 (2). 

AIR 1960 Tripura 28 (30). 

38. Discharge from temporary post — 
Right of Hen on substaD|ive post- See 
also Note 135. — (1) A person who was 
holding a substantive appointment in a 
permanent post in the Hyderabad Munici- 
pal Corporation before his services were 
transferred to the Government Department 
is entitled to hold a lien on the former 
post. Under Section 3 of the Hyderabad 
Local Government Service (Declaration as 
State Civil Service) Act, such a person must 
be deemed to be in the civil ser- 
vice of the State. And where the termina- 
tion of his services was not because of 
the abolition of his former post or as a 
result of any disciplinary proceedings 
taken against him, the termination of his 
services will attract the provisions of Arti- 
cle 311. In the circumstances his right 
to the permanent post which he held in 
the Municipal Corporation cannot be taken 
away. (1960) 2 Lab LJ 391 = (I960) 1 
Andh WR 256 (259) (DB). 

39. Discharge of Probationer. — (t) An 

appointment to a permanent post in Gov- 
ernment service on probation means, as in 
the case of a person appointed by a 
private employer, that the servant so ap- 
pointed is taken on trial. Such an em- 
ployment on probation under the ordinary 
law of master and servant, comes to an end 
if during or at the end of the pro- 
bation the servant so appointed on trial 
is found unsuitable and his service is ter- 
minated by notice. AIR 1958 SC 36 (42) 
•* ILR (1965) 2 Mad 24 (31, 32) (DB). 
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(2| Probationer — Termination of ser- 
vice in accordance with rules gov’ernms 
conditions of service — Not a dismissal or 
removal — A probationer can be dischars- 
od during the period of his probation and 
such discharge will not amount to a re- 
moval or dismissal where it has Ijcen done 
in accordance with the service rules and 
not bv wav of punishment — No rigm 
to protection under Article 311 (2). AIK 
1963 SC 1552 (1663, 1564)= (1964) 2 SCI* 
135 *• AIR 1958 SC 36 (49) ** 1967 Kcr LT 
896 (897)= 1069 Lab LJ 400. 

(3) On expiry of probationary period 
probationer does not automatically 
become permanent unless rules so 
provide. AIR 1968 Manipur 58 (62) = 
1968 Lab IC 1065. 

(4) A prubalioncr's service can be ter- 
minated at any time before the expiry of 
the period of probation without holding 
any enqtiiry on the ground of his_ unfit- 
ness for service. Order of termination 
need not give reasons. If reasons are 
given and they appear plausible but speci- 
ous. it does not render the termination il- 
legal, even assuming that the authorities 
acted mala fide. AIR 1960 Madh Pra 
208 (210, 211)= 1960 MPLJ 515 (DB) ** 
(1959) 2 Lab LJ 702 (703) (Andh Pra). 

(5) If the Government lakes the view 
that a simpip termination of service of a 
probationer is not enough and the condu<*t 
of the probationer has been such that lie 
deserves a punishment entailing penal con- 
sequences. in such a case, the Government 
may choose to proceed against the servant 
on the basis of his misconduct, negligence. 
inefTicieucy or the like and inflict on him 
the punishment of dismissal, removal or re- 
duction carrying with it the penal conse- 
quences. In such a case the servant will 
be entitled to the protection of Article 311 
(2). AIR 1960 Cal 314 (317). 

(6-7) Person appointed on probation for 
one year — Person’s services can be ter- 
minated before expiry of period of one 
vear — No damages can be claimed. AIR 
1954 Mys 175 (176) = 33 Mys LJ 90 (DB). 

(8-9) If the termination of service of a 
probationer is based on the ground of mis- 
conduct, negligence, inefficiency or other 
disqualification, and is resorted to by the 
Government as a measure of punishment, 
i'l will amount to “dismissal” or “removal” 
within the meaning of Article 311 and en- 
title the Government servant to the pro- 
tection conferred by that provision. AIR 
1958 SC 36 (42). 

(10) Probationer — Discharge from ser- 
vice in terms of employment, but while 
enquiry for accepting illegal gratification 
was pending — Held, order though moli- 
valed by alleged misconduct could not be 
considered as by way of punishment — 
Protection of Article could not he claim- 


ed AIR 1966 Madh Pra 333 (335)= 1966 
MPLJ 41 (DB). 

(11) Probationer can be discharged in 
the manner provided by Rule 55-B of Civil 
Services (Classification, Control and Ap- 
peal) Rules. .Mere termination of service 
does not carry with it any 'evil consequen- 
ces'. Order discharging public ser- 
vant, even if a probationer, in an enquiry 
on charges of misconduct, negligence, in- 
eflicieney or other disqualification may 
appropriately be regarded as one by way 
ol punishment but an order discharging 
probationer following upon an enquiry to 
fscertain whether he was fit to be con- 
firmed, is not of that nature and Art. 311 
(2) does not apply. AIR 1961 SC 177(180) = 
(1961) 1 SCR 606. (24 Cut LT 441 = 
ILR (1958) Cut 77 = (1959) 1 Lab LJ 
536, Reversed.) 

(12) Probationer liolding permanent post 
In another department and a lien on it; 
must revert to his permanent post on dis- 
charge from probation. AIR 1963 Manipur 
25 (28). 

(13) Petitioner appointed as headmis- 
tress on a contractual basis, on proba- 
tion for a period of one year sub- 
ject to teimination if her work was 
unsatisfactory — Service of memorandum 
stating that her work was consider- 
ed to be unsatisfactory and asked to 
explain why she should not be dis- 
charged — After service of order terminat- 
ing her services. Held, if the manage- 
ment felt that her probation was unsatis- 
factory. it would be entitled to termi- 
nate the probation and discharge her. 
This they did after asking for her ex- 
planation and after giving her a personal 
hearing. Therefore there was no flaw in 
the order of discharge. (1964) 2 Lab LJ 
158 (159) (Mad). 

(14-15) The discharge of a probationer, 
whether during or at the end of probation 
period, for some specific fault or on 
ground of his unsuitability for the service 
amounts to a removal or dismissal. AIR 
1961 Pat 339 (341)= 1961 BLJR 749 (DB). 

(16) Where action against petitioner 
was prompted by unsatisfactory record or 
unfavourable reports, if not for specific 
faults, opportunity to show cause would be 
necessary. 1965 Pun LR (Supp) 586 (592) 
(DB). 

(17-18) Probationer — No right to post — 
Enquiry to decide fitness for confirma- 
tion not provided — Discharge of proba- 
tioner — Article 311 not attracted — Lien 
on permanent post in another department 
— Effect — He should be reinstated to 
such permanent post — Discharge from 
anterior date not legal. AIR 1963 Manipur 
95 (27, 28). 

(19) Where there is violation of the legal 
provisions regulating the procedure for the 
discharge of a public servant, order of dis- 



[The] ConsHhition of India 


[Arts. 310 & 311 N 40] 43 
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oharfie of a probationer must be held ultra 
vires and iUeRat. AIR 1061 Pat 830 <34t) = 
1961 BUR 749 (DB). 

(20) The discharge of a probationer on 
account of his imsuilabilily for sen’ice 
amounts to “removal*' or "dismissal”. AIR 
1053 Nag 138 ILR (1953) Nag 522 

(DB). 

iBul sec AIR 1953 Orissa 329 (332) =■ 
ILR (1953) Cut 517 (DB)J 

(21-22) An officer placed on probation 
rannot be deemed to be confirmed unless 
and imtil an express order of confirmation 
Is passed. The mere expiry of the pcritul 
of probation does not have the effect of 
automatically bringing about the confirma- 
tion. There has to be some lapse of time 
between the expiry of the period of 
probation and an order being passed 
confirming the officer or extending 
the period of his probation. It fol- 
lows, naturally, that there would 
also be a similar lapse of time 
even when the competent aulhorilv intend- 
ed to pass an order terminating the proba- 
tion and reverting the officer. During this 
period the position of the officer is uncer- 
tain. AIR 1963 All 377 (379, 380)= 1962 
All U 1015 (DB) ** AIR 1961 All 450 (456) 
(FB). (ILR (1959) 1 All 226 and AIR 
1959 All 536, Overruled.) 

(23) In the very nature of the proba- 

tionary period itself, when the period of 
probation is specified there can be no 
question of any notice being given for 
termination of service before the expiry of 
the probaUonai*y period. Even where a 
notice is required under the contract of 
his service, the order terminating his ser- 
vices does not become illegal because of 
the omission to give notice. In that case 
th^ probationer can at the inost claioi sala- 
ry for the notice period. For that relief he 
has the remedy of a civil suit. AIR 1960 
Madh Pra 208 (212)= 1960 MPU 515 

(DB). 

(24) Punishment — Order of removal 
frem service — Whether by way of punish- 
ment, is a question of intention — Order 
discharging person on probation held was 
by way of punishment. AIR 1961 J and 

K 7 (8. 9). 

(25) At the time when the appointing 
authority has to consider the confirmation 
of probation or the termination of the ser- 
vices of the employee, it is entitled to take 
into consideration all facts and merely be- 
cause the authority is dissatisfied with the 
employee it does not follow that the action 
in terminating the services is penal in 
nature. 

Under Statute 13 framed under the Insti- 
tute of Technology Act of 1961 so long as 
the period of probation has not been com- 
pleted and declared to have been complet- 
ed satisfactorily the employee enjoys a 
status not higher than that of a temporary 
employee and it is open to the employer 


and equally to Ihe einplnvec l<> put nn 
end to the .service relationship by nntirc, 
(1964) I MLJ 70 (76. 77, 78)-- (1964) 2 
Lab LJ 311 (Mnd). 

l26) Probationer has no riglil to a po.sl. 
His services may he Icrminalcd without 
enquiry when there is no cliarge of negli- 
gence, mi.sconduc-t or inefTiricnev against 
him. AIR 1961 Pal 3.39 (.340. 341)= 1961 
BLJR 749 (DB). 

40. Termination on ground of lack of 
compeleney or on ground of medical unfit- 
ness. — (1) Termination of service on Ihe 

ground that an employee is lacking in abi- 
lity or capacity to discharge his duties 
carries with it an imputation against the 
officer’s conduct which niav be controvert- 
ed or explained by him. .-VIR 1958 .411 141 
(144) AIR 1966 All 429 (430)= ILR 

(1965) 2 All 783 (DB). (Termination on 
ground of incapacity to perform duties is 
removal for disqualificati(*n — Article 311 
(2) applies.) 

(2) Termination of the services of a 
IcmporaiT employee on the ground of 
medical unfitness does not amount to a 
penalty and so does not constitute “re- 
inoval” within Article 311. AIR 1956 Bum 
4.5.5 (458)= ILR (1950) Horn 767 (DB) 

AIR 1954 Raj 189 (19U= ILR (1954) 4 
Raj 639 (DB) ** 19.54 Raj LW 520 (524) 
(DB). 

[But see AIR 1956 All 330 1332) ** AIR 
1954 Cal 399 (400) (DB) **AIR 1956 Bom 
455 (458)= ILR (1956) Bom 767 (DB). 
(It is neither 'removal' nor di.smissah)] 

(3-4) Where there is neither service 
contract nor service regulation, authori- 
sing premature termination of service 
of a permanent employee, such a ter- 
mination cannot be effected. 

Civilians in Defence Services (Classifica- 
tion Control and Appeal) Rules 1962 do 
not make any provision for termination of 
services of a permanent employee. Ter- 
mination of services of a permanent 
labourer working in an ordnance fac- 
tory on the ground of his having 
become permanently incapacitated due 
to an injury is not legal. (1964) 8 Fac 
LR 197 (200) (Cal). 

(5) It is a condition implied in an ordi- 

nary contract of service that it comes to 
an end in the event of a supervening in- 
capacity of an employee but where an em- 
ployee is removed for a defect which he 
had when he was engaged then his remo- 
val from seiv’ice after the probationary' 
period cannot be justified on the basis of 
an implied condition of his employment, 
and therefore his discharge, amounts to 
a punishment. AIR 1958 All 844 (847) = 
1958 AllLJ 536 (DB). ((1874) 10 CP 125; 
(1876) 1 QBD 410 and (1907) 24 TLR 

89, Rel. on.) 

(6) A temporary Government servant 
who is not employed for a specified period 
may be discharged on service of reason- 
able notice. If the discharged Government 
servant is not visited with evil conse- 
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qtiences, tlie discharge is not by way of 
punishment. An enquiry as to the suit- 
ability of a temporary incumbent for be- 
ing made permanent is not one under Arti- 
cle 311 (2j, Termination of his service 
as a result of that enquiry is not by way 
of punishment with the result that the 
termination of his service was not a dis- 
missal or removal within the meaning of 
Article 311 (2). AIR 1967 Cal 262 (265 
to 268)= (1968) 2 Lab LJ 210 (DB) ** 
AIR 1964 SC 449 (453). 


(7-8) Simple termination of ser\’icc of 
temporary Government servant under R. 5 
of Central Civil Services (Temporary Ser- 
vice) Rules, 1949 — In reply to writ peti- 
tion challenging order, affidavit alleging 
inefficiency and insubordination made 
— Held that termination was simple ter- 
mination without attaching any stigma to 
the civil servant and Article 311 (2) had 
no application. AIR 1967 Cal 326 (330) = 
70 Cal WN 1141 (DB). 


(9) Petitioner failing to pass departmen- 
tal e.xamination — Services terminated 
under Rule 5, Central Civil Services (Tem- 
porary Service) Rules — Case is not one 
of removal or dismissal from service so 
as to attract Article 311. AIR 1960 Cal 
314 (317). 

(10) Schoolmaster — Termination of 
service on ground of incompetency — Rule 
requiring charges to be framed and op- 
portunity to be heard complied with — 
Committee terminating services irrespective 
of charges — Termination held null and 
void. AIR 1957 Mad 561 (563)= (19.57) 
2 MLJ 24 (DB). 

(11) If the ground of termination of the 
services of the temporary Government ser- 
vant, is non-selection by the Public Ser- 
vice Commission, and the employee was 
not told when employed that he was liable 
to be removed if the Public Service Com- 
mission did not select him. then he is 
entitled to the protection offered bv Arti- 
cle 31t (2). AIR 1958 Tripura 28 (33). 


(12) It is not necessary for attracting 
Article 311 (2) that there must be miscon- 
duct; it can be attracted on other grounds 
also. If the reason is inefficiency or in- 
capacity whether physical or mental then 
also Article 311 will be attracted. AIR 1958 
Tripura 28 (33). 


(13) An order discharging a public ser 

vant, even if a probationer in an enquir 
on charges of misconduct, negligence iri 
efficiency or other disqualification may ap 
propriately be regarded as one by way o 
punishment. AIR 1061 SC 177 (180). (ILI 
(1958) Cut 77. Reversed.) ' 

(14) Dismissal on ground of physical un 
fitness is defective where the employee wa 
removed not on ground of physical unfit 
ness but for misconduct without holdini 
enquiry and affording him opportunity t( 
show cause. 15 Fac LR 267= 1967 All 1 
558 (564). {(1962) 2 Lab LJ 7I2VRel onV 


(15) Termination of service on reaching 
age of superannuation — Does not involve 
allegation of incompetence — Procedure 
pi escribed in Article 311 need not be ob- 
served. 1962 Mys LJ (Supp) 457 (459) 
(DB). 

41. Removal on ground of being a 

member of political party. See also Note 
125. — (1) i he removal of a Government 

servant on the ground of his being a mem- 
ber of a political party is a removal as a 
punishment and is governed by Article 311, 
Clause (2). AIR 1956 Madh Bha 100 (103) 
(DB). 

42. Withholding of salary. — (1) A tea- 

cher appointed by M. B. Government holds 
civil post and no punishment can be award- 
ed to him outside — M. B. Civil Service 
(Classification, Control and Appeal) Rules, 
19.56 — Withholding of pay by way of 
punishment is ultra vires the Rules of 1956 
— Such punishment is against the spirit 
of Article 23 of the Constitution. AIR 1960 
Madh Pra 303 (304)= 1960 MPLJ 836 

(DB). 

43. Termination after extension of super- 
annuation. See also Note 103. — (1) 

Kerala Service Rules (1959), Part I, R. 60 
(a) (as re-amended in 1967) — Re-amend- 
ment of service rules reducing superannua- 
tion age — Termination of service oc- 
curring therefrom — Termination is not 
violative of Article 311 (2). AIR 1968 Ker 
158 (172, 173)= 1967 Ker LJ 853 (DB). 

44. Authority by whom Government ser. 

vant can be dismissed or removed — Arti- 
cle 311 (1) — General.^ ( 1 ) A Govern- 
ment servant cannot be removed or dis- 
missed from service by an authority sub- 
ordinate to that by which he wqs appoint- 
ed. AIR 1958 Madh Pra 135 (139) (DB) 
•* AIR 1957 Andh Pra 197 (200) (DB) •* 
AIR 1956 Trav-Co 35 (40) ** AIR 1954 Mad 
1043 (1045) *• AIR 1967 Pat 347 (350) 

= 1967 BLJR 344 (DB) AIR 1954 Mad 
11.55 (1158)= (1954) 2 MLJ 264 (DB). 

(Reversed on another point in AIR 1956 
SC 817.) 


(2) Dismissal or removal by a subordi- 
nate authority will be illegal and ultra 
vires. AIR 1968 SC 36 (44) ** AIR 1954 
SC 246 (247)= 1964 SCR 786 ** AIR 1949 
PC 112 (114)= 76 Ind App 343= 1948 
FCR 103 = 60 CrI L Jour 383 •* AIR 1937 
PC 27 (S0)= 64 Ind App 40= ILR (1937) 
Mad 517 ** AIR 1958 Mad 53 (65)= ILR 
(1958) Mad 168 *• AIR 1957 Pat 100 (101) 


(3) Temporary servant — Removal by 
authority subordinate to appointing autho- 
rity — Removal not by way of punisli- 

rrr does not apply. AIR 

1961 All 284 (286)= (I960) 2 Fac LR 5.58 
= (1961) 2 Lab LJ 191. ' 

(4) Pefitioner unqualified to hold post 
— ' Termination of services by person not 
authi^ised — No interference in writ 
jurisdiction. AIR 1961 All 292 (293). 

(5) The scope and ambit of the protec- 
lion conferred by this provision are that 
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the Government servants of the kinds refer- 
led to therein are entitled to the judR* 
ment of the authority by which they were 
appointed or some authority superior to 
that authority and that they should not 
be dismissed or removed by a lesser 
authority in whose .judgment they may 
not have the same faith. The underlvine 
idea is that a provision like this will 
ensure to them a certain amount of secu- 
rity of tenure. AIR 1058 SC 36 (44). 

(6) Neither the legislature nor the Gov- 
ernor may enact a rule imder Art. 309 
vestini! power of dismissal in, an authority 
subordinate in rank to the authority 
which had appointed the civil servant. 
Any rule or statute which permits such 
an action must be held to b« ultra vires 
as infringins the provisions of Art. 31 1 
(1). AIR 1969 Mys 41 (44)^ (1968) 2 Mys 
LJ 166. 

(7) Where a person is dismissed by an 
authority subordinate to the appointing 
authority but an appeal to the appointing 
authority is preferred against the order 
of dismissal and the appeal is rejected by 
such authority, it cannot be said that the 
order of dismissal is passed by the ap- 
pointing authority. AIR 1942 FC 3 (6j=- 
1941 FCR 37 = ILR (1941) Kcr (FC) 165 
- ILR (1942) Lah 692 ‘MIR 1949 Nag 
118 (119) »= ILR (1948) Nag 576. 

(8) For the purposes of Artice 311 (1) 
it is not the first appointment which is 
relevant when a person is in continuous 
Government service. The last appointment 
has to be taken into consideration for 
purposes of ascertaining whether a person 
was given the constitutional protection 
afforded bv Art. 311 (1) i.e. whether he 
was dismissed by any authority sub- 
ordinate to one by which he was appoint- 
ed. AIR 1960 Cal 278 (280). 


(9) An authority superior to the ap 
pointing authority can dismiss or remove 
from service the person appointed. AIR 
1958 SC 36 (44) **A1R 1956 Pal 228 (230) 
(DB) **A1R 1956 Raj 110 (112)= ILR 
(1966) 6 Raj 335 (DB) **AIR 1967 Assam 
28 (30)= (1968) 2 Lab LJ 148 (DB). 
(Order of retirement passed by authority 
higher than appointing authority —Legal) 


(10-11) A dismissal by a subordinate 
authority may b© validated by ratification 
by the appointing authority, 1954 All L 
Jflur 515 (520). 

(12-13) Where the sxibordinate auth- 
ority only acts as the channel through 
which the order ef dismissal is communi- 
cated to the dismissed official and the 
order Is actually passed by the proper 
authority, its validity is not affected. AIR 
1962 Sau 40 (42) (DB) •• AIR 1960 Lah 
69 (62) = Pak LR (1949) Lah 608 •* 


1902 Mys LJ (Supp) 457 (469) (DB). (A 
notice of termination of service on attain- 
ing a particular age to be given under 
S. 8 of the Bangalore Transport Services 
Act need not be issued only by the ap- 
pointing authority of the employee.) 

(14) Where there is no fresh tippomt- 
ment by Government on termination of 
prior appointment but the permanent em- 
ployees of the railway company are cott- 
tinned in .service on certain terms and 
conditions after the acquisition of the 
Railway by the Government, the autho- 
rity wliich originally appointed the ser- 
vant concerned Is entitled to remove him 
from service. AIR 1957 Ker 1 (2) (DB). 

(15) Where a Government servant ori 
ginally appointed in one State is sent on 
deputation to another State. and is ab- 
sorbed in the service of that State the 
authority by whose order he is so ab- 
sorbed will have the power to remove or 
dismiss him from service. AIR 1956 Bho- 
pal 36 (39)= 1966 Cri L Jour 975. 

(16) 'I'his article dqes not prevent tlie 
authority duly and legally substituted la 
the place of the original authr itv who 
appointed the member of a civu service, 
from dismissing him. AIR 1958 Andh Pra 
240 (249, 250) (DB). 

(17) The appointing authority himself 
can clearly dismiss or remove a person 
from service. AIR 1953 Trav-Co. 130 (139) 
= ILR (1952) Trav-Co. 884= 1953 Cn 
L Jour 752 (FB) **A1R 1954 Cal 60 (62) 
= ILR (1955) 2 Cal 28 (DB). 

(18) When a person is appointed by 
the head of a department and then trans- 
ferred to another department, he cannot 
be dismissed or removed by any one ol 
lower rank than the head of the tatter 
department. AIR 1954 Raj 207 (Pr. 7)" 
ILR (1954) 4 Raj 733 (DB). 

(19) Where the actual appointment in 
the particular case has been made by a 
higher authority, he alone can dismiss or 
remove from service, and not a subordi- 
nate authority although under the rules 
such authority may be competent to malie 
similar apiK>intments. AIR 1957 Madh 
Pra 126 (128) (DB) ••AIR 1957 Manipur 37 
(37) ••AIR 1956 Bhopal 36 (38)= 1956 
Cri L Jour 975 ♦•AIR 1956 Madh B 269 
(261) (DB) ••AIR 1956 Mad 419 (421). 

(20) An authority of equal rank or grade 
with the one by whom the appointment 
has been made, may dismiss or remove 
the person appointed; it is not necessary 
that the dismissal or removal must be by 
the same person by whom the appoint- 
ment was made or by his direct official 
superior- AIR 1066 SC 70 (78) = 1055 
SCR 965 = 1056 Cri LJ 240 ** AIR 1957 
Madh Pra 126 (128) (DB). 
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[See ho\ve^■e^ AIR 1957 Manipur 37 
(37) ** AIR 1967 Cal 381 (382) = (1966) 
2 Lab LJ 722. (Constable appointed bv 
one Deputy Commissioner — Another 
Deputy Commissioner who is an auth- 
ority of equal rank can dismiss him.)] 

(21) Order of compulsory retirement 
signed by Secretary in name of Governor 
— Order is valid. Secretary beinq autlio 
rised to do so under Rules of business. It 
is not open to Courts to qo bcliind an 
order purported to have been made by 
the Governor so lonq as that Order con 
forms to the requirements of Art. 166 (2) 
which lays down the rule of constitutional 
rmalily. 1962 Mys LJ (Supp) 437 (442). 

(22) Authority competent t(j dismiss 
Government servant — Appointing autho- 
rity is such an authority and question ot 
delegation to such authority of power to 
dismiss would not arise. AIR 1966 Cal 
485 (486)= (19GG) 2 Lab LJ 71. 

(23) Employment of persons — Right 
to make appointments is not arbitrary — 
Powers are subject to Articles 14, 16 and 
311. AIR 1968 Ker 244 (247) = 1968 Ker 
LT 268 = 1968 Lab IC 1159. 

(24) Initiation of disciplinary pro- 
ceedings against Civil Servant suo motu 
by an aulhorily lower in rank to punish- 
ing authority — Entire proceedings are 
vitiated. (1967) 2 Andh WR 253 (256) = 
1968 Serv LR 77 (DB). 

45. Delegation of power of dismissal. — 

(1) The appointing aulhorily cannot dele- 
gate his power of dismissal or removal to 
a subordinate. AIR 1957 Madh Pra 126 
(128) (DB) (1957) 61 Cal WN 849 (853) 
**AIR 1956 Madh B 259 (261) (DB) **AIR 
19.03 All 17 (20)= ILR (1953) 2 All .344 
(DB). *• AIR 1961 SC 751 (761) = 1961 
(1) CrI LJ 773= (1961) 2 SCR 679 **1968 
Lab IC 302 (310)= ILR (1967) 1 All 239 
(DB) ♦*AIR 1967 All 457 (459)= 32 FJR 
476. 

(2) Effect of Arts. 154 and 163 of the 
Constitution is that, a Governor rarely 
passes executive orders personally. Ho 
acts through his Ministers and subordi- 
nate officers. The words ‘President’ and 
‘Governor’ appearing in Art. 310 should 
not be understood as the President and 
Governor in person. Even where an 
authority (not being the Governor) duly 
empowered on this behalf dismisses a 
subordinate civil servant. Art. 310 will 
be attracted. AIR 1959 All 771 (774). 

(3) Any legislative provision or rule em- 
powering such delegation will be ultra 
vires. AIR 1937 PC 27 (30)= 64 Ind App 
40= ILR (1937) Mad 617 **AIR IMO PC 
112 (113, 114)= 76 Ind App 343= 1948 
FCR 103= 60 CrI L JOnr 333 **aIR 1957 
Madh Pra 126 (128) (DB) **AIR 1956 
Bhopal 36 (38)= 1956 Cri L Jour 975. ♦* 
AIR 1963 Mys 66 (73)= 1962 Mvs TJ 
(Sup) 49 (DB). 


(4) It is the appointing authority who 
can initiate disciplinary action — Power 
cannot be delegated in absence of statu- 
tory provision. .\IR 1966 Madh Pra 193 
(195. 196, 197)= 1966 MPLJ 145 (DB). 

(5) What cannot he delegated is the 
ultimate responsibility to dismiss or 
remove a civil servant so as to destroy a 
protection like the one afforded by Art. 
311 (2). Any other power, in regard to 
which there is no constitutional protec- 
tion or mandatory provision of law or 
rule having force of law, may be validly 
delegated. Such matter is entirely in the 
discretion of appointing authority — 
Power to initiate inquiry can be delegat- 
ed. 1966 MPLJ 325 (.327)= 1965 Jab LJ 
1102 (DB) **(1968) 1 Lab LJ 396 (399) 
(Ker) (Dv. 1. G. of Police appointing 
authority — Enquiry held bv Superinten- 
dent by his order valid.) **AIR 1960 
Andh Pra 473 (475, 476)= (1960) 1 Andh 
WR 408 (DB). 

(6-7) Where a Government delegates its 
powers to hold departmental enquiries 
against its defaulting officer to the Vigi- 
lance Commissioner appointed by it, such 
delegation is permissible in the context of 
the exercise of powers under Art. 311 (2). 

The amendment to Art. 311 (2) by the 
Constitution (Fifteenth Amendment) Act 
1963 does not make any difTerence to the 
principle staled above wliatever its other 
implication might be. AIR 1968 Mys 296 
(300)= (1968) I Mys LJ 11.3 (DB). 

(8) As regards the inquiry into the 
charges against the civil servant it is not 
necessary that the notice to show cause 
must be i.ssucd only by the authority com- 
petent to dismiss, remove or reduce the 
civil servant. Nor is it necessary that the 
departmental inquiry must he held only 
by the authority competent to dismiss, 
remove or reduce the civil servant. AIR 
1950 SC 285 (292)= (1955) 2 SCR 1331 
•*AIR 19.56 Cal 662 (606) ’'^•AIR 19.56 Sau 
14 (18) (DB). 

[.See AIR 19.52 Pepsu 69 (72) = II,R 
(1952) Patiala 110.] 

(9) Power to impose penalty given bv 
head to subordinate authority — Power 
of head to impose penalty himself not 
affected. AIR 1958 Manipur 35 (37, 38). 

(10) Domestic Tribunal — Delegation 
of its essential functions of hearing and 
applying its mind to materials collected 
and to come to a conclusion by designat- 
ed authority will render its decision in- 
valid — Authority taking decision may 
appoint another person to collect mate- 
rial. AIR 1968 Delhi 26 (28)= 1968 Lab 
IC 24 (DB) **ILR (1965) Andh Pra 482 
(501) (DB) **AIR 1963 Mys 66 (73, 75, 76) 
= 1962 Mys LJ (Sup) 49 (DB). 

(11) Competent authority — Decision to 
terminate services — Approval of proposal 
for terminating services together with 
draft order put up for approval before 
competent authority — Authority writing 



{The] Gooitltut2oD of India 


[Arta. 310 & 311 N 46-47] 47 


Articles 310 & 311 Note 45 (contd.) 

word 'seen* on proposal — Word ‘seen’ 
held indicated approval of proposal and 
constituted authority for issuing dismissal 
order — No violation of Art. 311 (1). AIR 
1962 All 471 (472) (DU). 

(12) When the authorily competent to 
punish a delinquent civil servant entrusts 
the enquiry to a subordinate ofTicer, that 
officer should himself make the enquiry 
and not delegate this duty to any other. 
However, such delegation is onlv an irre- 
gularity which does not vitiate the enquiry 
kinless it appears that it has preiudiced 
the civil servant. AIR 1964 Madh Pra 318 
(319, 320)= 1964 MPLJ 493 (DB). 

(13) In departmental enquiry the ad- 
ministrative agency making the findings 
must address itself to the evidence and on 
the evidence before it, conscientiously 
reach a conclusion which it deems to be 
ixist. A delinquent officer can only sue- 
ceed if he is able to establish that the 
order challenged was made by pimishing 
authority without directing its mind to 
the evidence in the case. ILR (1905) Andh 
Pra 482 (503) (DB). 

46. Appeal from dismissal. — (1) Gov- 
ernment of India Act, S. 246 — Civil Ser- 
vices (Classiflcation, Control and Appeal) 
Rules (1930) — Punishment of civil servant 
in employment of Stale Government •— 
Order made by Government — Appeal in 
regard to matter coming under Sch. VII 
List 2, cannot be taken to Governor-Gene- 
ral (now President of India). ILR (1966) 
Pimi 1213. 


(2) Certiorari — Territorial jurisdiction 
— Dismissal of Government servant con- 
firmed in appeal — Doctrine of merger 
net applicable — Punishing authorilv 
amenable to territorial jurisdiction of 
High Court while appellate authorilv 
functioning and residing outside terri 
torial jurisdiction — Original order of dis- 
missal can be examined. (1961) 3 Fac LR 
25= (1962) 1 Lab LJ 7 (All).. 


47. ^^Subordinate** meaning of. — (1) 
The word ‘subordinate’ in Art. 311 (1) of 
Ihe Constitution means subordinate in 
rank and not with reference to the func- 
tions exercised. Consequently when ri«» 
officer of equal rank to the appointing 
officer is available then the order of dis- 
missal or removal will have to be pass- 
ed by an officer of superior rank. In no 
circumstances can such an order be pass- 
ed by an officer lower rank. Any rule 
or statute which permits such an action, 
must be held to be ultra vires as inlnng- 
ing the provisions of Art. 311 (1) of the 
Constitution. AIR 1963 Punj 370 (371, 

372) = 65 Pun LR 964 (DB). (AIR 1949 
PC 112 and AIR IBS? PC 27, ReL on; 
AIR 1967 All 439, Dist.; AIR 1957 Rai 
148. Doubted-) •• AIR 1957 Madh Pra 
126 (128) (DB) •• AIR 1964 Pat 286 

(286) = ILR 33 Pat 148 (DB), (Lino 

operator appointed by Superintendent of 


Governmcnl Press cannot be dismissed bv 
Deputv Superintendent.) 

(2) Subordinalion refers !(» rank and 
not to powers- and diitie.s — Commissioner 
of Income-lax, Calcutta, not subordinate 
in rank to Commissioner of Incomc-la.x, 
West Bengal. If a cnil servant was ori- 
ginally appointed by the head of one 
department, he cannot be removed except 
bv a person not lower in rank to the 
hc.id of the department to which he is 
transferred. AIR 1902 Ca! .3 (0. 7. H)-- 
11061) 3 FLR 391. 

(3) .\rliclc 311 (1) does not require 
that the dismissal must be liy the very 
.s,ime officer who appointed Iiiin. The 
competent authority can be either llie 
officer who iniliallv made the appoint- 
ment or any olJier officer who i.s co-ordi- 
nate in rank to him. No subortlinale offi- 
cer has jurisdiction to inflict any of the 
punishments contemplated bv the M-adras 
Civil ,Services (Classification, Control and 
Appeal) Rules. 

Requirements of .Art. 311 (1) are not 
satisfied where the order of compulsory 
relirement of the petitioner was passed 
by District Prohibition Officer, holding 
the rank of tlie Excise Assistant Com- 
missioner, when the petitioner was ap- 
pointed by the Commissioner of Exci.s** 
AIR 1960 Andh Pra 29 (,30)= (lO.'ig) 1 
Lab LJ 558 (DB). 

(4) An officer who is inferior in rank 
to the appointing authority is not neces- 
sarily subordinate to him. I9.')4 All L 
Jour 515 (517) (DB). 

(5) The constitutional requirement in 

Article 311 that the dismissing authority 
should not be subordinate to the appoint- 
ing authority operates when the former 
appointing authority exists and some 
other authorily subordinate to it 

wants to exercise the power of dis- 
missal over a civil servant. The ron.slitu- 
tionai expression ‘an authority subordi- 
nate' indicates an existing subordination. 
But this sensible constitutional rule need 
not be converted into a senseless fetish by 
seeking to apply it to a situation where 
the authority dismissing the civil servant 
suffers no subordination because Ihe post 
of the former appointing authority had 
ceased to exist. .AIR 1958 Cal 356 (358, 
359)= 62 Cal WN 531. 

[But see AIR 1969 Mvs 41 (44) = (1968) 
2 Mvs LJ 165. (AIR 1959 Madh Pra 43. 
AIR 1960 Madh Pra 254 and AIR 1958 
Cal 356, Dissented from.)] 

(6) Where the petitioner was appoint- 
ed as a police constable by the D. I. G. 
Of Police of the erstwhile Indore State 
and he was continued in service of 
Madhya Bharat Stale without any order 
of fresh appointment, his removal from 
.service by the Superintendent of Police. 
Indore, was not bad as violating the pro- 
sisions of Art. 311 (1). Under the rules in 


48 [Arts. 310 & 311 N 48] 


[The] Consdtutioii of India 


ArUcles 310 & 311 — Note 47 (contd.) 

force in the Madhya Bharat State, a police 
constable could be removed from service 
by the Superintendent of Police. In the 
absence of any statutory rules creating a 
notional subordination it could not be 
held that the Superintendent of Police in 
the State of Madhya Bharat was an autho- 
rity actually subordinate to the Dy. 
Inspector-General in the erstwhile Indore 

State. AIR 1960 Madh Pra 254 (254, 
255)= 1960 MPLJ 85= {I960) 2 Lab 
LJ 413- (AIR 1968 SC 228, Rel. ©n.) 

(7-8) A person is subordinate to an- 

other when he is bound under the law to 
carry out the orders of the latter or 
when he is under his control. 1954 All L 

Jour 515 (517) (DB). 

(9) An official may be regarded as be- 

ing subordinate to another also when the 
latter has appellate authority over him. 
1954 All L Jour 515 (517) (DB). 

(10) Deputy General Manager of Mysore 
Government Road Transport department 
cannot remove or dismiss any employee 
appointed by the General Nlanager or 
other authority to whom he is subordi- 
nate in rank. AIR 1963 Mys 66 (76) = 
1962 Mys LJ (Sup) 49 (DB). 

(11) Where a public servant allege.s 

(hat he has been suspended by an oifioer 
subordinate in rank to his appointing 
authority, the onus to prove the same lies 
on him. (1963) 6 Fac LR 225 (227) = 
(1963) 2 Lab LJ 177 (Cal). •* AIR 1959 
Madh Pra 43 (46)= (1959) 2 Lab LJ 
187 (DB). (Where the appointing 

authority, namely, the I. G. of 
Police of the erstwhile Gwalior State has 
ceased to exist it docs not follow that a 
person appointed by that defunct autho- 
rity cannot at all be removed.) 

(12) Applicability — Appointment of 
librarian of Bengal Secretariat Library 
by Assistant Secretary — Dismissal by 
Deputy Secretary — Dismissal is not by 
an authority subordinate to that by 
which he was appointed — Librarian not 
entitled to the safeguard provided in the 
Article. AIR 1960 Cal 278 (283). 

(13) Divisional Commercial Superinten- 
dent is competent to inflict punishment on 
non-pcnsionable Class III Railway stall 
including a Travelling Ticket Examiner. 
AIR 1967 All 112 (113)= (1968) 1 Lab LJ 
301. 

(14) Where in accordance with the 
standing order passed under the Tripura 
(Council of Advisers) Order, 1953, the 
Chief Commissioner of Tripura allotted 
the Department of Relief and Rehabilita- 
tion to one of the Advisers and the ad- 
viser terminated the services of the peti 
tioner who was appointed by the District 
Magistrate as being the head of the 
DepaHment, by no stretch of imagination 
can it be .said that the Adviser in charge 


was an authority subordinate to the Dis- 
trict Magistrate. AIR 1958 Tripura 38 (40). 

(15) Permanent Assistant Clerk in 
Ofl'ice of Secretary Board of High School 
and Inlermediale Education — Temporary 
appoin tment in higher scale — Transfer by 
Director of Education as noter and draf- 
ter to office of District Inspector of 
Schools — Assistant clerk disregarding 
such order — Removal from service — - 
Transfer and removal sanctioned by Gov- 
ernor — Transfer and removal could not 
be questioned on ground that they were 
by authority subordinate to appointing 
authority as such transfer and removal 
were sanctioned by the Governor. AIR 
I9C2 All 413 (419, 420, 421)= 1962 All LJ 
440 (DB). 

(16) Appointment of Inspector of the 
Patiala State Bank by Board of Directors 
of Bank with sanction of Maharaja 
of Patiala — After integration of Pepsu 
State with Punjab State order of dis- 
missal passed by Punjab Government 
cannot be said to have been passed by 
an authority subordinate to the one ap- 
pointing him. AIR 1960 Punj 646 (650, 
651) (DB). 

48. AppolDtl^g authority. — (1) Where 

an officer has the power of conflirmation 
of a servant and issues the letter of con- 
firmation, even though the letter is issu- 
ed under the orders of a higher authority, 
he should be taken to be the confirming 
officer, and a.s such the appointing autho- 
rity for the purposes of Art. 311, Cl. (1). 
AIR 1937 AH 439 (443) (DB) **AIR 1959 
Manipur 33 (36). (Petitioner appointed 
for fixed period by Chief Commissioner — 
Petitioner continuing in service after fix- 
ed period — No specific order of appoint- 
ment after expiry of fixed period by 
Home Secretary who had then authority 
to make appointments — Petitioners held 
continued in service on original appoint- 
ment by Chief Commissioner.) 

(2) Appointing power implies power of 
dismissal — Appointing authority taking 
action and removing an employee — Ob- 
jection under Art 311 (1) cannot he 
taken. AIR 1962 All 166 (172, 173). 

(3) Where a civil servant is appointed 
as a probationer by one authority and is 
.subsequently confirmed in that post by 
another authority the latter and not the 
former would be the appointing autho- 
rity for the purpose of this Article. AIR 
1957 Raj 148 (150) (DB). 

(4) Where a person is appointed to a 
temporary post by one authority but is 
subsequently appointed as a probationer 
by another authority and also confirmed 
in that_ post by the latter authority, the 
appointing authority for the purpose of 
this Article would be the latter authority 
and not the authority who made the ori- 
ginal temporary appointment. AIR 1967 . 
Madh Pra 52 (53) 
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(0) Whoro nt Ihc Ume of the tnleKi'n- 
Uon of tho Princely Stntes wilh the rest 
of India, persons servius in the Princely 
States wore absorbed in the services of 
the relative new Stales that came into 
existence as a result of the integration, 
lha authority by whom such persons wero 
appointed to the integrated service oi 
who would have been competent to ninUe 
the appointment in case there was no 
actual fresh appointment, must be deem- 
ed to be the appointing authority- AIK 
lOf)? Madh Pra 126 (130. 131) (DB) ** 
AIR 1966 VindhPra 22 (24)**ILR (1954) 
Patiala 696 (709, 710) (DB) ** AIR 1954 
Rai 207 (210)= ILR (1954^ 4 Kai TS.i 

(PR). 

(6) Officer in one Department ItUi'r 
transferred to another department — Head 
of the department to which the employee 
is transferred is the appointing authorilv 
— The Department from whicn the em- 
ployee has gone away will have nothnii' i'* 
do wilh him any longer. AIR 1962 A*' 
166 (171, 172). 

(7) Railway employee appointed by Dis- 
trict Traffic Superintendent — Divisional 
Operating Superintendent, who replaceil 
District Traffic Superintendent after ima- 
ger of Railways was not lower in rank 
and had authority to punish emplovee h'’ 
reducing him in rank. AIR 1966 Ra.i 37 
(38, 39)= 1965 Raj LW 115 (DB). 

(8) When a Government servant is 
flnnily assigned to a particular post with- 
out retaining a lien on a previous post 
to which he wa^ originally appointed, Uh* 
appointing aulhoritv in such a case is the 
person who has the authority to make aj>- 
pointments to the new post. AIR 1956 All 
476 (477) (DB). 

(9) A petitioner can obtain relief muter 
j\rl. 226 only if he can show that he has 
‘been dismissed by an authority subordi- 
nate to that by which he had been ap- 
pointed, but not if he merely shows that 
he has been dismissed by an authority 
subordinate to that by which he ought to 
have been appointed. AIR 1959 Cal 103 
H04)= 62 Cal WN 782 (DB). 

(10) So far as Railway servants are 
ccuccrned, they arc governed by the rules 
embodied in the Railway Establishment 
Code which is now accepted as being a 
body of rules promulgated by the Presi- 
dent under Article 309. The Code itself 
lays down that in the case of non-gazelleil 
posts the appointing authority is the 
General Manager or such other officer to 
whom he may delegate his power- 

Though there is also provision in the 
Code, for the execution of a service 
agreement in the name of the President, 
a service agreement of this description is 
a mere formal document, and does not 
abrogate the rules embodied in the Code, 
which prescribes the ‘appointing autho- 
rity* for a staff belonging to class III or 
a hon-gazetted staff. 

[Vol. 6] 3 A. M. 4. 


Where the appuinling luilhorilY was ii 
delegate of Ihe General Mamigor, lieing a 
senior scale officer. and Ihc dismis.sing 
authority was not suborillnatc in rank to 
him, there was no violation of ihc provi- 
sions of Art. 311 (1). (1961) 3 1-ac LR 344 
(348) (Cal). 

(11-12) PlaintilT was appoinleil to tin* 
temporary post of a mistry in Kaiiwav on 
the recommendation made bv the Execii- 
live Engineer to the Chief Engineer wlio 
accepted it but tlie acUial order of ap- 
pointment was made by the Excculivc 

Engineer. 

No evidence to show that other Execu- 
tive Engineer passed orders appointing 

temporary mistries no proof that the Exe- 
cutive Engineer was empowered to appoint 
a temporary mislry — Held that the ap- 
pointment of the plaintiff was in fact 
made by the Chief Engineer. AIR 1962 
Ra.i 244 (240) = 1962 Raj LW 296. 

(13) A permanent railway employee 

was removed from oflicc but Wiis re-ap- 
pointed under the directions of the Gene- 
ral Manager for a period of six monllis 
in his initial grade with the same seniori- 
ty with a direction that after this period a 
special report regarding his work and 
conduct was to be submitted in order to 
consider his being continued in service. 
His rc-appoinlmcnt, according to coiili- 
denlial letter, was to be treated as IresP 
appointment, though he was given his old 
rale of pay and seniority. 

Held that it could not be said that his 
rc-appointment was by the General 
Manager though it was made at Ids direc- 
tion. AIR 1966 Pimj 297 (300) = ILR 
(1965) 1 Punj 671 (DB). 

(14) According to instruction under 
Orissa Panchayat Samiti and Zilla 
Parishad Act, Zilla Pari.shad chairman 
has power of appointment and dismissal 
of a primary school teacher. 1968 Lab U. 
80 (81)= 33 Cut LT 171 (Orissa) (DB). 

49. Who can dismiss or remove or 
order compulsory retirement or suspension 
— Illustrative cases. — ( 1 ) Article 311 (1) 
of the Constitution does not apply to a 
case of termination of service of a tem- 
porary employee. Rule 5 of the Central 
Civil Services (Temporary Service) Rulea- 
permits the Appointing Authority to ter- 
minate such service. The Director of the 
Department if he is an Appointing Autho- 
rity for Class III employees on the rele- 
vant date and the Government servant is 
a Class III employee, termination of ser- 
vice of the Government servant by such 
an Appointing Authority is valid, even 
though the said servant was appointed 
by the Chief Commissioner. AIR 1963 Tri- 
pura 38 (43). 

(2) Superior authority can inflict penal- 
ty though it is not appointing authority— 
Held on facts that though pelilioner- was 
appointed by Post-Master, Imphal Post 
OiTice, he could be removed by Superin- 
tendent of Post Offices, Sibsagar Division 
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at Jorhat who was superior authority and 
who alone could impose major penalties 
contemplated by R. 13 of Civil Services 
(C. C. & A.) Rules — Held further that 
the superior authority could appoint In- 
quiry Officer to make enquiry and submit 
his report and that right of appeal of 
petitioner was not thereby lost. 1968 
Lab IC 1145 (1147) (Manipur). 

(3) District Traffic Superintendent 
i.<ksuing appointment letter to plaintiff on 
basis of a letter from the Traffic Mana- 
ger of a railway — District Traffic Super- 
intendent held to be appointing authority 
who was competent to dismiss the plain- 
tiff. AIR 1964 Pal 102 (106)= 1964 BLJR 
623 (DB). 

(4) Though under Section 14 (3) (iii) of 
.45sam Elementary Education Act (XXX of 
1962). Assistant Secretary has to appoint 
teachers on the advise <^f Board, he is 
still appointing authority and can dismi.ss 
those appointed by him with aid of Sec- 
tion 18 — He cannot, however, dismiss 
those that have been appointed before 
Act 30 of 1962 came into force — Appoint- 
ments made under Assam Act (26 of 1964) 
cannot also be deemed to have been 
made by him. AIR 1067 SC 459 (462, 463, 
464) = (1067) 1 SCR 409. (AIR 1965 
Assam 101, Reversed in part.) 

(5) Where a company-managed railway 
is taken over by the State and the old 
employees are re-employed under the 
State, their service under the company is 
terminated and they can be removed from 
service by the authority who makes the 
re-appointment or his official superior. 
AIR 1953 All 17= ILR (1953) 2 All 344. 

(6) The authority appointing the peti- 
tioner to the Rajasthan State Service 
being the I. G. of Police, Rajasthan, he 
could not be removed by any authority 
subordinate to him. 1959 Raj LW 287 
(288) (DB' 

(7) By an agreement entered into be- 
tween the State of Punjab and the 
Union of India, the Bank of Patiala be- 
Icngs to the State of Punjab and hence 
the Stale of Punjab was authorised to 
pass orders of dismissal on any officer 
of the said Bank. AIR 1960 Punj 646 
(652) (DB). (AIR 1959 Punj 440, Reb 
on.) 

(8) Where a person is appointed a per- 
manent tahsildar by the Collector but by 
a subsequent notification of the Slate Gov- 
ernment he is appointed as an additional 
First Class Magistrate under Section 12 of 
the Criminal Procedure Code, he still con- 
tinues to be a person who must be deem- 
ed to have been appointed by the Col- 
lector and can be dismissed by him AIR 

!?oI ^ ILR (1956) Mad 

IdSo (L)£>J« 


(9) Where a person was brought 
the approved list of candidates for appol 
ment by the Post Master General but v 

Superintend 

of Posl Offices, he can be discharged 


the Superintendent of Post Offices. AIR 
1955 Pat 381 (384)= 34 Pal 608 (DB). 

(10) The District Superintendent in 

regard to the area over which he has 
jurisdiction is the head of the depart- 
ment when there is approval of the Chief 
Commercial Manager to terminate the 
services of an employee the order termi- 
nating the services cannot be impugned 
(1960) 2 Lab LJ 384 (386) (DB) (Andh 

Pra). 

(11) Appointment of P as E.\tension 
Officer by Slate Government — Conten- 
tion that under G. O. Misc. No. 1110 of 
21-7-1960, appointment of extension offi- 
cer can be done by Inspector-General uf 
Local Administration and therefore In- 
spector General is competent to remove P 
from service — Held, authority competent 
to remove P was State Government — 
Fact that officers of his rank could be ap- 
pointed by Inspector General did not 
affect position that in fact P was appoint- 
ed as ‘public servant’ by State Govern- 
ment in first instance. ILR (1963) AP 
1040 (1044, 1045). 

(12) Petitioner appointed by Principal, 
Police Training College — Dismissal by 
Deputy CommUsioner of Police, Calculla 
— Both belong to same grade, so far as 
Bengal is concerned — Art. 311 not vio- 
laied. 62 Cal WN 437 (443)= ILR (1958) 
2 Cal 623. 


(13) Held, on facts that when the bye- 
laws of a Co-operative Society (a Co- 
operative Bank) did not provide any spe- 
cial procedure to be followed for the dl.s- 
missal of an employee of the Bank, then 
the ordinary law of Master and Servant 
would apply. The Board of Directors had 
power to suspend and dismiss the officer 
of the Bank and the resolution was not 
ultra vires of the powers of the Working 
Committee. AIR 1963 MP 298 ( 299. 300) 
= 1963 Jab LJ 677 (DB). 

(14) In respect of a public servant who 
had been appointed by the Raja uJ 
Mandi, an order of compulsory retire- 
ment of such servant after the erstwliile 
State of Mandi merged in the Union of 
India but before the commencement of 
the Constitution of India can bo made by 
the Chief Commissioner only. A Deputy 
Chief Commissioner, who is not authoris- 
ed to do so, if passes such an order, the 
order being without jurisdiction is void, 
Illegal and inoperative. AIR 1959 Him Pra 
32 (34, 35, 36). 

(15) Removal to be by appointing 

authority itself — Appointment by Deve- 
lopment Commissioner, Madhya Bharat 
in 1953 — Removal from service In 1957 
by Director, Panchayat and Samaj Sewa, 
Madhya Pradesh, is valid — The appoint- 
ing authority has taken a new name -- 

hat the Court has to see is not the name 

but the substance, that is to say, the 

actual duties and responsibilities and 

status. AIR 1962 Madh Pra 50 (56) = 
1961 MPLJ 1465 (DB). 
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(16) Person ioiniiift service in Slate of 
Pepsu and conOrmed by Ra.ipramukh oi 
Pepsu •— Such person transferred to olfce 
of Financial Commissioner Revenue, after 
formation of Punjab State under the 
States Reorganisation Act Section 116 the 
cdficer is deemed to be appointed by ap* 
propriate authority which in the case of 
the concerned officer was the Financial 
Commissioner (Revenue) and hence dis- 
missal by him is valid. 1966 Cur LJ 968 
(976) (Punj) (DB). 

(17) Under Section 14 of the Punjab 
Agricultural University Act the appoint- 
ing authority of the Stores Purchase Offi. 
cer is the Vicc-Chanccllor though the ap- 
pointment is to be approved by the Board 
and therefore the Vice-Chancellor has 
got the authority to icrmioalc the ser- 
vices of the officer, 1966 Cur LJ 930 
(932) (Punj). 

(18j Appointment by Controller of 
Supplies — Dismissal by Deputy Commis- 
sioner who was equal in rank — Held 
that It could not be said that 
the Deputy Commissioner was an 
authority subordinate to the Controller 
for the purpose of Article 311 (1) 

though there may be subordination in the 
functions of the Deputy Commissioner. 
Hence, ,the order of dismissal did not 
contravene the provision of Art. 311 (1). 
AIR 1963 Orissa 8 (9. 10, 11)= (1962) 4 
Orissa JD 259 (D6). 


(19) Removal of Government servant — 
Petitioner appointed by Superintending 
Engineer — Order of removal passed by 
Executive Engineer — Order, held not 
in pursuance of directions by Superinten- 
ding Engineer — Executive Engineer, th** 
Appointing Authority for post had no 
authority at time of removal — Removal 
held invalid. AIR 1966 All 232 (234) = 
(1966) 2 Lab LJ 841= 14 Fac LR 229, 


(20) Madras Police Subordinate Service 
(Discipline and Appeal) Rules, 1950, Rr. 2 
(g) and 4 — Compulsory retirement of 
member — Higher authority contemplated 
by R. 4, need not be authority higher in 
rank — State Government is authority 
higher than Deputy Inspector-General of 
Police, though authority higher in rank is 
Inspector-General of Police — State Gov- 
ernment Is competent to order compul- 
sory retirement. AIR 1966 SC 1103 (1106) 
= (1066) 2 SCJ 662. 


(21) police Sub-Inspector appointed by 
Holkar Government — Dismissal by 
Deputy Inspector-General subsequent to 
merger of Holkar State in Madhya Bharat 
— After merger, previous service in Hol- 
kar State came to an end — Rules fram- 
ed under M. B. Police Act applied to peti- 
tioner and the dismissal cannot be chal- 
lenged as ultra vires. 1959 MPLJ 534 
(5SA)= 1960 Jab LJ 181. (AIR 1957 MP 
126 Held Reversed). 


(22) Authority to order compulsorv re- 
tirement — Slate Government is tlie pro- 
oer authority till 3-5-1960. AIR 1962 Ra| 
‘^'iR (262)= 1962 Raj LW 506 (DB). 

(23) Accountant Gencrul who was the 
appointing authority was competent to 
terminate the services of nn employee. ILR 
(1961) Mys 1129 (1145) (DB). 

(24) Appointments and punishments of 
members of judicial service — Appoint- 
ment by Government — Punishment by 
High Court — Whether punishment con- 
travenes Art. 311 (Quaere). AIR 1905 
Orissa 183 (186. 186)= (1965) 7 OJD 74 
(DB). 

(25) Dismissal not to be by authority 
subordinate to appointing authority — 
Subordinate appointed by Inspector-Gene- 
ral of Police — Dismissal by Deputy 
Inspector-General of Police appointed to 
bold charge of current duties of Inspector 
General of Police in addition to his own 
without being clothed with hU rank — 
Dismissal bad. AIR 1964 Madh Pro 114 
(116, 117, 118)= 1964 MPLJ 86= (1964) 
8 Fac LR 210 (DB). 

(26) Appointment by head of depart- 
inenl — Rule framed under Section 309 
empowering officer below rank of head 
of department to dismiss — Employee can- 
not be dismissed by such officer. The 
test whether Art. 311 (1) is contravened 
or not, is not that the authority should 
be performing same functions but that it 
should not be lower in rank than the 
authority that appointed a civil servant. 
AIR 1960 Madh Pra 183 (183, 184) = 
1960 MPLJ 169 (DB). 

(27) Appointment made by Divisional 

Accounts Officer — Dismissal order, pass- 
ed by Deputy Chief Accounts Officer who 
IS his superior, is a valid order, AIR 1967 
Assam 28 (29)= (1968) 2 Lab LJ 148 

(DB). 

(28) Slates Reorganization Act (1956), 
Section 116 (1) — Sub-Inspector in Con- 
solidation Department iu Pepsu holding 
same office after its merger with Punjab 
— No appointmeni made for posts of 
Sub-In.spectors in Punjab — Appointment 
must be held to have been made by Slate 
Government — Dismissal by Director «)f 
Consolidation of Holdings is bad. AIR 
1964 Punj 480 (481)= 1964 Cur LJ 32r> 
(DB). 

(29) Police Act (1861), Sections 7 and 
1 — Dismissal of constable — Dismissing 
Officer neither appointed as Deputy 
Superintendent of Police nor empowered 
by general or special order to perform 
his duties — Dismissal invalid. AIR 1966 
Punj 370 (371) = (1966) 68 Punj LR (D) 
186 (DB). 

(30) A promoted as officiating Assistant 
Sti-lnspector of Police bv the Deputy 
Inspector-General of Police — Dismissal 
by Superintendent of Police violates Art. 
311. (1906) 68 Pun LR 317 (319)= 1968 
Cur LJ 82 (DB). 
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/31) An employee appointed by Gov- 
ernor — Dismissal by Chief Secretary by 
an order neilher expressed to be made in 
ihe name of nor by the order of^ Cover 
nor — Order of dismissal is invalid. 19G8 
Lab IC 302 (313)= ILR (1967) 1 All 239 
(DB). 

(32) Petitioner apoinlcd as revenue 
clerk by Maharaja — His services conti- 
nued even after merger of State — Order 
of dismissal passed by Deputy Commis- 
sioner held was In violation of Art. 311 

(1). AIR 1963 Manipur 51 (54, 05, 56). 
(AIR 1957 Madh Pra 126, Held no longer 
good law in view of AIR 1958 SC 228.) 

(33) Dismissal of employee — Special 
Deputy Commissioner issuing charge sheet, 
holding enquiry, giving personal hearing, 
recommending to dismiss and that recom- 
mendation approved by Commissioner — 
Order is invalid. (1967) 14 Fac LR 395 
(399) (Cal). 

(34) Temporary Exhibition Assistant 
under Directorate of Industries — Appoint- 
ment made by Director of Industries — 
Additional Director with power of Con- 
trol over schemes and not over the per- 
sonnel, has no power to terminate his ser- 
vices. (1963) 7 Fac LR 50 (52)= (19641 
1 Lab LJ 149 (Cal). 

(35) Petitioner removed from service 

by authority subordinate to authority ap- 
pointing him — Order quashed as vio- 
lative of Art. 311. 1959 Ker LR 1117 

(1118). 

(36) Bengal Subordinate Services (Dis- 
ciplinary and Appeal) Rules (1936). Ri. 
4. 5 and Schedule — Police Regulations — 
Regn. 768 (b) — Typist appointed by 
Special Superintendent of Police in Intelli- 
gence Branch and C. I* D. — Disciplinary 
action by Superintendent, Government 
Railway Police not valid. AIR 1965 Cal 
169 (173. 176) (DB). 

(37) Compulsory retirement Rules ve.sl- 
ing absolute aulhorilv in Government — 
Only Governor and Chief Minister compe- 
tent to exercise power — Order not in 
conformity with Rajasthan Service Rules. 
ILR (1961) 11 Raj 536 (539) (DB). 

(38) Inspector General of Police ap- 
pointing authority — Dismissal by Deputy 
Inspector General of Police — Dismissal 
by subordinate authority is illegal. AIK 
1966 Pat 364 (368, 369)= 1966 BLJR 480 
(DB) **AIR 1969 All 466 (471). 

(39) Transfer of servant from one 
department to another — Lien kept in 
parent department — Transferee depart- 
ment not competent to dismiss him. AIR 
1969 Manipur 30 (41)= 1969 Lab IC 561. 

50. Who can order reduction In rank 

(1) Railway Board Act (1905), Section 3 
T A’ .officiating as Deputy Chief Engineer 
of Railway since 7-4-1962 — Order D/- 
3-8-1968 reverting him to po.st of hislricl 
Engineer, senior scale, signed by Deputy 
Chief Personnel Officer on behalf of 
General Manager — General Manager 


being himself a delegate from Railway 
Board could not further delegate — Ordei 
of reversion was without jurisdiction. AIR 
1969 Assam 112 (115)= 1969 Lab IC 1192 
(DB). 

(2) A non-gazclted railway servant who 
was promoted to officiate in Class II ser- 
vice by an order passed by the General 
•Manager cannot be reverted to his sub- 
stantive post by an order passed by the 
Chief Engineer. (1957) 61 Cal WN 849 
(853). 

(3) The officer issuing the orders of 
reversion should not surrender his own 
judgment and carry out the behests of 
the higher authorities. .AIR 1966 Andh 
Pra 116 (120, 121) = (1964) 2 Andh 
WR 477 (DB). 

(4) Article 311, Cl. (1) applies only to 
dismissal or removal and not to reduction 
in rank or to suspension. AIR 1953 Hyd 
201 (204)= ILR (1953) Hyd 155 (DB) 

AIR 1954 Cal 60 (65)= ILR (1955) 2 

Cul 28 (DB). 

51. Preveiiliou of Corruption Act — - 
Who can sauctioii prosecution. — (I) 
Under Section 0 of the Prevention of 
Corruption Acl, 1947, the sanction of the 
authority competent to remove Ihe officer 
Irom service is necessary for his prosecu- 
tion under the Acl. AIR 1956 Bhopal 36 
(37)= 1956 Cri L Jour 975. 

(2) Prosecution of Assistant Medical 
Officer of Railway under Prevention oi 
Corruption Acl — Sanction of Head of 
the deparlmcnt who is nol competent to 
remove the accused from service is no/ 
valid. AIR 1968 SC 1292 (1208, 1299) = 
(1968) 3 SCR 563, (Cri. Appeal No. 455 of 
1965, D/- 4-5-1967 (Pat) Reversed.) 

(3) Appointment made bv Divisional 
Personnel Officer in exercise of power 
delegated by General Manager — Divi 
sional Medical Officer cannot sanction 
prosecution under S. 6 (1) of the Pre 
vtntion of Corruption Act. AIR 1968 Puni 
120 (126)= 1968 Cri LJ 372. 

(4) Servant of former Bikaner Slate 
Railway absorbed in Northern Railway - 
Authority compelciit to remove is General 
Manager, Northern Railway — Sanction 
for prosecution under Prevention of Cor- 
ruption Act (1947), S. 6 granted by Divi- 
aional Engineer is Invalid. AIR 1963 Rai 
126 (129)= 1962 Raj LW 682 

(5) Prosecution of a civil servant ‘ 

Sanction lor — Sanction to be from com- 
petent ^ authority — Competency to be 
determined with reference to appointing 
aulhorilv under Art. 311 (1). AIR 1962 

Ker 50 (52)= 1962 (1) Cr. LJ 334. 

(6) Conferment and imposition of 
powers and duties of Commissioner of 
Labour upon Deputy Commissioner of 
Labour under Section 4 (2) of Bombay 
Industrial Relations Act (11 of 1947) — 
Sanction given by him under Section 6 
(1) (c) — Prevention of Corruption Act 

1947) is not valid. 1970 Lab IC 148 (164) 
(Bom). 
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5S. Officers and servants of HIkIi C^urt 

Power to appoint and remove, — Sie 
also Not« 4. — (1) Appointments and 
punishments of members of judicial scr- 
vice — Ultimate authority to pass order 
of punishment, even in case of subordi- 
nate Judj^e, is Stale Government. .MR tflC.') 
Orissa 1S3 (185, 186)= (1965) 7 Orissa 

JD 74. 

(2) The Chief Justice of a HirIi Court 
can dismiss the Rccislrar. OriRinal Side, 
of the High Court. AIR 1066 SC 285 (201) 
= 1955-2 SCR 1331. 

(S) Punjab Civil Services Rules, Vol. I, 
Part 1, Rule 1.8, Note 2 — Persons on the 
staff of High Court — Power to interpret 
change or relax the rule vests in the Chief 
Justice and not in the Finance Department 
of Punjab Government. AIR 1964 Puni 285 
' (288)= ILR (1964) 1 Punj 377 (DB). 

(4) For the exercise of the powers to re- 
move a subordinate judicial officer or to 
dismiss him or to reduce him in rank, the 
authority must have power to initiate disci- 
plinary* proceedings against such officer, 
though he may exercise this power of taking 
proceedings in consultation with the High 
Court. (1965) 2 Mys LJ 215 (221, 222) = 
(1965) 3 Law Rep 356 (DB). 

(5) Control vested in High Court over 
District Judges is complete subject only to 
power of Governor in matter of appointment 
(including dismissal), posting and promo- 
tion. AIR 1966 SC 447 (463, 465)= (1966) 
1 SCR 771. 


(6) As Governor is the appointing auth- 
ority of all subordinate judicial officers like 
District Judges and persons holding posts 
inferior lo that of District Judges, it is 
he who can dismiss or remove them. (1965) 
2 Mys LJ 215 (221)= (1965) 3 Law Rep 
356 (DB). 

(7) High Court have complete disciplinary 
jurisdiction, over the members of the sub- 
ordinate judicial service and can initiate 
disciplinary enquiry even where the proba- 
ble consequence may be dismissal or re- 
moval from service. 1966 RLW 359 (364) = 
ILR (1966) 16 Raj 326 (DB). 

63. Enquiry and report by authority dif- 
ferent from that empowered to dismiss. — 
(1) The question of imposing punishment 
can only arise after enquiry is made and 
the report of the Enquiry Officer is recciv- 
cd. It is for the punishing authority to 
propose the punishment and not for the 
enquiring authority. AIR 1M2 SC 1130 
(1134, 1135)= 1962 Supp (1) SCR 908. 

(2) A rule authorising any authority other 
than the appointing authority to hold an 
enquiry or appoint an Inquiry Officer is not 
invalid as it does not contravene Art. 311. 
1968 Lab IC 1597 (1598)= 1968 Raj LW 
669. 

(3) Regulation 229 of the Police Regula- 
.lions is not mandatory. It only lays down 
A procedure for the transmission of papers 


concerning dismissal, removal, compulsory 
retirement etc. A violation of such a proce- 
dural rule cannot give lo the aggrieved per- 
son any ground for contending that the 
order of removal from service is bad. AIR 
1061 Madh Pra 365 (366)= 1961 MPLJ 700 
(DB). 

|4) Dismissal of servant — Co-operntivt 
association — Managing Committee invested 
under bye-laws with power to di.smiss Mana- 
ger — Charges of misconduct against Mana- 
ger — It is not necessary that enquiry into 
charges should be held bv Managing Com- 
mittee itself — Enquiry into charges by 
Secretary, who had previously filed criminal 
complaint against Manager, Managing Coni- 
mittec cannot be said to have delegated its 
functions merely by deputing Secretary to 
enquire and report. AIR 1960 Madh Pra 
273 (277)= 19C0 MPLJ 433 (DB). 

(5) Punishing authority can direct en- 
quiring officer lo make a re-inquiry or a 
fresh enquiry. AIR 1960 Kcr 294 (294, 
295) = 1960 Kcr LT 450. 

(6) Dismissal bv superior aulhorily on evi- 
dence recorded by subordinate officer 
U not bad provided the superior authority 
has applied his mind lo the evidence. AIR 
1961 Ker 299 (301) = 1961 KLT 35 (DB) 
•• (1963) 67 Cal VVN 859 (867) (DB). 

(7) Punishing authority not bound by re- 
commendations of Enquiry Officer. 1968 
Lab IC 735 (741) = 1968 Serv LR 625 
(Cal). (AIR 1962 SC 1130, Rel. on.) •* 
AIR 1970 SC 168 (161) = (1969) 1 SCWR 
1116. (Termination of services by Stale 
Government upon recommendation of 
High Court is valid.) 

(8) Punishment to Government Servant — 
Reasons need not be given wherever the 
Government agrees with the enquiring Tribu- 
nal — In case of dissent, reason should be 
given. AIR 1966 SC 1827 (1831)= (1967) 1 
SCJ 856= (1966) 2 SCWR 524 ** ILR (1964) 
Andh Pra 464 (473)= (1962) 2 Lab LJ 586 
(DB). 

(9) Government competent to differ 
from Enquiring Officer — Action based 
on such contrary view resulting in dis- 
missal of the Government servant does not 
contravene Article 311. AIR 1964 SC 
364 (368, 369)= (1964) 1 SCWR 28. 

(10) The exercise of power lo appoint or 
dismiss an officer is the exercise not of a 
judicial power but of an administrative 
power and a statutory functionary like the 
Chief Secretary lo the Government of As- 
sam exercising such a power cannot be 
.said to have delegated his function merely 
becaii.sc he has deputed a responsible and 
competent official to enquire into alleged 
acts of misdemeanour and report. AIR 1962 
Assam 88 (90) (DB). (Reversed on another 
point in AIR 1963. SC 1612.) 

(11) Enquiry against employee of bank 
belonging to Government can be conducted 
by Direclor of bank. AIR 1960 Punj 646 
(652) (DB). 
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(12) Rule 10 of the U. P. Disciplinary 
Proceedings (Administrative Tribunal) Rules. 
1947 in so far as it requires the Governor to 
accept the recommendation of the tribun.'il 
in the mailer of punishment is invalid as 
being inconsistent with the Constitution. 
AIR 1961 SC 1245 (1252). 

(13) In disciplinary proceedings, where 
enquiry was held by person not duly auth- 
orised, order of dismissal based upon such 
inquiry Is invalid. High Court will quash it 
under Article 226. AIR 1965 Manipur 46 
(47). 


54. Authority who can issue notice. See 

.Note 80. — (1) The punishing authority 

must apply his mind to the findings record- 
ed by the enquiry officer and after indicat- 
ing his acceptance of those findings must in- 
form the delinquent officer about his ac- 
ceplance of those findings as well as Ihc 
proposed action. 1966 Ker LT 141 (147) = 
(1966) 2 Lab LJ 403. 

(2) The object of an enquiry is to find 
tlie truth, and all steps which are condu- 
cive or may be conducive to this end. must 
be deemed necessary steps and any un justi- 
fied interference with any of those steps 
must necessarily bring about prejudice and 
must be held to amount to a denial of 
a reasonable opportunity to the charged 
officer to show cause against the action 
proposed to be taken against him. AIR 
1963 All 94 (98. 99, 100)= 1962 All LJ 
905 (DB). 

55. Order of suspension pending final 
order of dismissal by another authority. — 
(1) Mere order of suspension by the High 
Court pending final order by Government 
i.s not one of dismissal or removal and 
is not bad. AIR 1957 SC 246 (249) = 
1967 SCR 414. 


(2) Suspension can be of two t 5 T)es, one 
bv way of punishment and the other as 
an interim step pending enquiry into the 
conduct of the Government servant con- 
cerned. AIR 1959 All 629 (631). 

69. Service Rales — General — See also 
Article 309. — (1) It is open to the Court 
to consider the validity of Service Rules 
under which the Government servants are 
punished. See AIR 1968 SC 232. 

(2) A Court can look into the Service 
Rules in order to determine what the 
status of the Government servant was 
according to the rules and whether the 
particular order in question in the case 
might be regarded as one of reduction 
in rank so as to attract the application 
of Article 311. AIR 1967 SC 886 (887). 


(3) Civil Service Rules could be loo 
ed into by the Court in order to det< 
mine the proper authority by whom t 
service.s of an officer could be termini 

SCR mi 


(4) Article 309 is subject to Article 310 
— Rule under Article 309 elaborating 
guarantee under Article 311 (2) does not 


cut down pleasure tenure. AIR 1966 Cal 
252 (257) = (1967) 1 Lab LJ 318 (DB). 

(5) Member of Public Service — Tenure 

of office — Parliament or legislature of 
State can make law regulating conditions 
of .service, including proceedings by way 
of disciplinary action without ^ affecting 
the President's or the Governors powers 
under Article 310 read with Article 311. 
AIR 1961 SC 761 (758, 761) = 1961 ( 1 ) 

Cri LJ 773. 

(6) Service Rules — E.slablished practice 
growing up on basis of interpretation 
given by higher administrative authorities 
— High Court can use them as useful 
guides while interpreting rules. AIR 1964 
Oriss.i 65 (67) = 30 Cut LT 49 (DB). 

(7) Statutory rules — Departmental 
instructions cannot override statutory 
rules. AIR 1968 Punj 436 (439) = 70 
Pimj LR 590. 

(8) Paragraph 376 of the U. P- Manual 
of Government orders is not a statutory 
rule. Para 376 does not authorise the 
higher authority to set aside an order of 
appointment once it has been lawfully 
made. 1968 Lab IC 1357 (All). (1961 All 
LJ 170. Foil.) 

(9) Bank of Patiala (Staff) Rules 
(1954). Rule 27 — Rule does not offend 
Article 311. AIR 1966 SC 1607 ( 1618 ) = 
(1966) 3 SCR 486. 

(10) Statutory Rules — Government has 
no right to make concession in favour of 
a particular officer to detriment of and 
discrimination against other officers 
governed bv same Rules- (1967) 14 Fac 
LR 72 = (1967) 2 Lab LJ 289 (Cal). 

(11) It is necessary for the Government 
to follow the statutory rules made by the 
Governor so as to inspire confidence in 
the administration. 1966 Raj LW 262 
(267) = ILR (1965) 15 Raf 664. 

(12) Difference in instructions relating 
to medical fitness of direct recruits and 
promoted candidates does not suffer from 
any defect under Art. 14- AIR 1958 Raj 
242 (245) = ILR (1958) 8 Raj 37 (DB). 

(13) Service conditions of employees in 

public sector undertakings are not analog- 
ous to those of Government employees. 
AIR 1967 SC 948 (959, 960) = 1067 1 

SCR 652. 

(14) Employment of a Government ser- 

vant does not require a formal document 
in writing as prescribed by Article 299. 
AIR 1960 Pat 366 (369) = 1960 BUR 

312 (DB). 

(15) Bombay Police (Punishments and 
Appeals) Rules, (1956), Rule 17 is not 
violative of Article 20 (2) of the Consti- 
tution. ILR (1966) Guj 1050 = (1966) 7 
Guj LR 1091 (DB). 

(16) Provisions of Chapter 14 of Maha- 
rashtra Act 5 of 1962 — Do not contra- 
vene Article 310. AIR 1967 Bom 482 
(503) = 69 Bom LR 218 (DB). 

(17) The principle of ‘next below’ rule is 
that if a person working in one .sphere 
of employment is deputed to work In 
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another, every advancement which the 
person immediately next below him in his 
parent department acquires or secures 
must also be made available to the per. 
son who was sent on deputation. AIR 
1007 Mys 253 (254) « (1967) 1 Mys LJ 
102 (DB). 

(18) Before a Government servant in 
temporary appointment can claim the pro- 
tection of Rule 6 of Central Civil Services 
(Temporary Service) Rules, 1949 he must 
succeed in establishing that he is a Gov. 
erament servant in quasi.permanent ser. 
vice. (1959) I Lab LJ 246 (247) (Andh 
Pra). 

(19) Chief Engineer's Screening Com- 
mittee — Case of Officiating Engineers 
reviewed by it under Rule 8 of Pun.iab 
Service of Engineers Class I PWD (Irriga- 
tion Branch) Service Rules (1966) — List 
prepar^ by such committee, and order 
passed thereon would not be of any legal 
value. 1969 Lab 1C 795 (799) = 1969 Cur 
LJ 30 (Pimi) (DB). 

(20) Employment of a medical practi- 

tioner under Employees' State Insurance 
(Medical Benefit) Scheme, West Bengal 
does not constitute a ^Service’ under the 
Government. 1969 Lab IC 887 (889) = 
18 Fac LR 44 (Cal). . 

(21) The registration of Bank by itself 
did not confer on it an authority to take 
decision on questions of rights or impose 
on Bank, duty to act judicially in deciding 
any question under bye-laws. AIR 1963 MP 
298 (300) « 1963 MPLJ 631 (DB). 

(22) The rules relating to service 
integration are not iusticiable. AIR 1960 
Ker 231 (234) = 1960 Ker LT 55. 

(23) Violation of ancillary, incidental 

and unessential rules are- not material* 70 
Mad LW 965 (969) * (1957) 2 Lab LJ 

668 . 

(24) Seniority and confirmation — 
Determination of — Orders are not final 
and are revisable — No time limit can be 
fixed for revision of orders. AIR 1968 AH 
276 (279) = 1968 Lab IC 1027. 


67. Rul^ contravening Article 311 (2).— 

(1) Service Rules framed by the Govern- 
ment or other authority with regard to 
departmental enquiries and disciplinary 
action against a civil servant will be ultra 
vires to the extent to which they are 
inconsistent with Article 311. Clause (2). 
AIR 1956 Cal 662 (667) •* AIR 1956 Mad 
460 (462) = 1956 Cri LJ 1081 •• AIR 
1954 Cal 666 (568) •• AIR J«54 Cal 399 
(iOO) (DB) •* AIR 1954 Cal 383 (386). 

(2) Rule 14 (c) of the Revised Leave 

Rules 1933, cannot be regarded as ultra 
vires Article 311. AIR 1958 Cal 407 (411)* 

(3) J. and K. Constitution (1956), Sec. 
tion 126 — Orders passed for compulsory 
retirement of permanent civil servant 
under Arts. 226 and 226 of the Jammu Md 
Kashmir Civil Service Regulations —Order 
under Art 226 being inconsistent with 
provision of S. 126 of the State Constitu. 


tion are invalid. AIR 1964 J and K 92 
(95. 96. 97) « 1964 Kash LJ 271 (FB). 

(4) Life Insurance Corporation Act 
(1956). Sections ll. 49 — Order under 
Section 11 (2) — Life Insurance Corpora, 
tion Field Officers (Alteration of Re- 
muneration and other Terms and Condi- 
tions of Service) Order 1967 (also known 
as Blue Order), Clauses 10, 11, 5 — Regu- 
lation under Section 49 as envisaged by 
Clause 11 of the Order — Services of 
Field Officer, coming under Blue Order 
can be terminated only in accordance with 
Clause 10 of the Blue Order — Para 4 
(h) of circular under Clause 4 (3) of 
Regulation does not give power indepen- 
dent of Clause 10 of the Order. AIR 1964 
SC 847 (864, 866) = (1064) 6 SCR 628. 

(5) Hyderabad Civil Services (Classifica- 
tion, Control and Appeal) Rules — Rules 
cannot be so interpreted as to permit en. 
croachment on powers conferred on 
the President etc. under Article 310. AIR 
1960 Andh Pra 479 (483) = ILR (1960) 
2 Andh Pra 148 (DB). 

(6) Public service — Rules relating to 
— Cannot trespass on rights guaranteed 
by Article 311. AIR 1964 SC 600 (610). 

(7) Rule 293 of the Hyderabad Civil 

Service Rules, 1954, does not contravene 
Article 311 (2) of the Constitution of 

India. AIR 1966 Mys 61 (65) = (1965) 

1 Law Rep 293 (DB). 

(8) By virtue of paragraph 2 of Rule 17 
(2), of Kerala Civil Services (Classification, 
Control and Appeal) Rules shutting out of 
oral evidence on behalf of accused officer 
is a defect and the said paragraph is hit 
bv Article 311 (2). 1959 KLT 141 (145) = 

1959 (I) Lab LJ 611. 

(9) The Hyderabad Civil Services 
(Classification, Control and Appeal) Rules 
do not override the express provisions of 
the Constitution and when action is 
t^en under the express provisions of the 
Constitution the non-compliance with the 
Rules cannot be taken exception to. AIR 

1960 Andh Pra 479 (483) = ILR (1960) 2 
AP 148 (DB). 

(10) Member of Secretary of State's 
Service known as Indian Police — Insti- 
tution of inquiry against him bv Stale 
Government is not invalid on the ground 
of violation of Rule .55 of the Civil Ser- 
vices (Classification, Control and Appeal) 
Rules, 1930. preserved to him bv Arti- 
cle 314. AIR 1968 SC 1372 (1376, 1377, 
1378) = (1968) 2 SGA 268. 

(11) Central Civil Services (Conduct) 
Rules are neither illegal nor unconstitu- 
tional. AIR 1967 Pat 347 (350) = 1967 
BLJR 344 (DB). 

(12) Railway Establishment Code (1959) 
Vol. 1, Rule 149 (3) — Validity — No 
provision for enquiry and notice — Rules 
contravene Article 311 (2) and are invalid. 
AIR 1964 SC 600 (610, 611, 612, 617, 
618, 620, 626, 642, 643) » (1964) 6 SCR 
683. (AIR 1956 Pat 221, AIR 1958 Raj 
250, AIR 1959 AH 439, AIR 1960 Cal 
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264 and AIR 1962 Mad 379, Overruled; 
ILR (1960) 12 Assam 441, AIR 1963 

Assam 94 (FB), Reversed.) 

(13) Inspector of State Co-operative 

Bank removed from service — Conten- 
tion that the regulation or bye-law of 
Bank under which he was removed with- 
out being given opportunity to show 
cause is void under Article 13 read \vith 
Article 19 (1) (g) — Held that regula- 

tion was reasonable under Article 19 (6). 
AIR 1955 Pal 223 (22.5) (DB). 

(14) Order withholding increment of 

railway servant passed in contravention of 
paras 1702 and 1712 of Railway Code — 
Authority under Payment of Wages Act 
liolding loss of wages resulting from order 
as unauthorised deduction under S. 7 (1), 
Expl. II, Payment of Wages Act — 
Order of Authority does not contravene 
Article .310 of Constitution — Section 7 

(1), Expl. II not ultra vires of Arti- 
<le 310. AIR 1964 Piinj 242 (244. 

245) = ILR (1963) 2 Punj 623 = (1904) 
1 Lab LJ 671 (DB). 

(15) Rule 2046 (2) (a) of Railway Esla- 
blishment Code does not require autho- 
rities imperatively to retain ministerial 
servants in service uplo age of sixty 
years. It only makes servants eligible 
for retention and only gives a direction 
to authorities that they should ordinarily 
be retained. AIR 19.58 Cal 657 (659) = 
62 Cal WN 352 (DB). 


(16) Service condition that person over- 

staying after expiry of leave shall be 
deemed to have resigned from such date 
of expirv — Amounts to removal from 
service as punishment for absence — Con- 
dition violates Article 311 and hence 
invalid — Fundamental Rules, Rule 14 
(c). 1969 Lab IC 117 (118) = (1968) 2 

Mys L.I 426. 

(17) Service rules made under Art. 309 

cannot he valid if they contravene provi- 
sions of Article 311 (1) and (2). AIR 

1967 Pat 81 (89) = (1968) 1 Lab L.T 376 
(DB). 

(18) Rule 1725 (b) of Discipline and 
Appeal Rules framed under Section 47 
(e) of Railways Act, in so far as it con- 
travenes Article 311 (2) of the Constitu- 
tion is invalid. AIR 1961 Cal 93 (95) = 
65 Cal WN 94. 

(19) President has power to make rules 
having force of law in respect of Union 
Territory of Pondicherrv — Pondicherry 
Judicial Officers (Qualifications) Rules 
proclaimed bv the President are valid. AIR 

1968 Mad 208 (308, .309) = (1967) 2 

Mad LJ 85 (DB). 


( 20 ) 

have 

words 

sorts 

under 

cases 

order 


The words ‘dismissal and ‘removj 
a technical meaning and tho 
do not embrace in their ambit i 
of termination of .service. Guarani 
Article 311 (2) exionds to tho 
of termination pf services whe 
of removal or dismissal has be« 


passed bv wav of punishment. AIR 1959 
.\11 643 (650, 652). 

58. Two types of Rules. — (1) Orissa Dis- 
ciplinary Proceedings (Administrative Tri- 
bunal) Rules, 1951, are intended to be 
supplementary to the Civil Services (Classi- 
fication, Control and Appeal) Rules, 1930. 
In respect of enquiries against gazetted 
Government servants there is practically 
verv little difference between these two 
•sels of rules. AIR 1957 Orissa 70 (72, 
73) = ILR (1957) Cut 177 (DB). 

59. Rules, whether ‘‘laws in force” — 
.See also Article 313. — (1) A resolution of 
the Government fixing the scale of dear- 
ness allowance under Rule 44 of the Fun- 
damental Rules is “law” within Article 13 
and can be declared void if it infringes 
Article 14. AIR 1954 SC 493 (495) = 1955 
SCR 599. 

(2) “Law.s in force” — Continuance of 
operation of U. P. Disciplinary Proceed- 
ings (Administrative Tribunal) Rules, 1947 
and U. P- Police Regulations framed under 
Police Act. 1861 — Police Officer can he 
di.smissed by Governor and not only by 
I. Cl. of Police or other Police authority. 
AIR 1961 SC 1245 (1250). 

(3) Where the Superintendent of Police 
who conducted the departmental trial did 
not observe the provisions of paragraph 
486 of the U. P. Police Regulations which 
have the force of law, the dismissal of an 
ofTiccr as the result of such a departmen- 
tal proceeding would be illegal. AIR 1958 
All .584 (586, 587) = (1958) All LJ 410 *= 
1958 Cri LJ 994 (DB). 

(4) The rules governing disciplinary pro- 
coedings cannot be treated as administra. 
live directions, but shall have the same 
effect as the provisions of the statute, 
whercunder they are made in so far as 
they are not inconsistent with the pro- 
visions thereof. AIR 1961 SC 761 (763) = 
1961 (1) Cr LJ 773. 

(5) Person affected by any law or rule 

In conflict with pleasure under Arti- 
cle 310 (1) is entitled to protec- 

lion under Article 311 — Executive in- 
structions have status of rules and cannot 
be judicially enforced. 1968 Lab IC 1377 
(1381, 1382) = (1968) 1 Mad LJ 348. 

(6) Merely because a rule or legal pro- 

vision has been made under Article 309 
or has been continued in force under Arti- 
cle 313 or Article 372 will not make it 
On “express provision of the Constitution,” 
for the purpose of Article 310, Clause (1). 
AIR 19.58 Mad 243 (247) = ILR (1958) 

Mad 295. 

(7) ^ Even statutory provisions not being 
constitutional provisions relating to con- 
ditions of service of a Government ser- 
vant cannot control the "pleasure” of the 
President or the Governor under Art. 310, 
Clause (1) and his power to terminate the 
services of a Government servant. AIR 
1956 Rom 601 (605). 

(8) Rules under Article 309 — Bombay 
Allocated Government Servants (Ahsorp- 
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Uon, Seniority, Pay and Allowances) Rules, 
1057 — Bombay Government Resolution, 
dated 25-10<1967 reaardinK equation ot 
posts — Confer lesal rishls enforceable 
in Court of law, AIR 1965 Guj 23 (42, 50. 
51) « ILR (1963) Gu.i 1204 (FB). 

(9) Purely executive instructions will not 
have the status of rules and will not be 
capable of iudicial enforcement. AIR 1956 
Madh B 40 (42) (DB) •• AIR 1955 Cal 
543 (547) (DB) •• AIR 1955 Pat 353 
(355). 

(10) Service Rules whether legally en- 
forceable — Every violation of statutory 
rule governing service condition cannot 
give rise to a right in favour of aggrieved 
person, for the service is at the pleasun* 
of the executive — Remedy of civil servant 
lies within domain of administration and 
resort cannot be had to civil Court — But 
violation of provisions of Article 311 (2) 
will give rise to right in favour of the ag- 
grieved person, enforceable in a Court or 
law. AIR 1961 Mad 486 (494) = (1961) 1 
Mad LJ 273 (DB). 

(11) Bye-laws of registered Co-operative 
Society answer the tests of 'laws' and 
stand on the same footing as statutory 
rules so far as enforcement is concerned, 
AIR 1961 Madh Pra 289 (291, 292) » 196) 
MPLJ 1059 (DB). 

(12) Instructions in M* P. High Court's 
memorandum No. 1375/766-1 (iii) dated 
4th July 1963 are administrative instruc- 
tions. They do not clothe a civil servant 
with any right. 1965 MPLJ 990 = 1965 
Jab LJ 1087 (DB). 

(13) Dismissal from service Pleasure 
doctrine embodied in Articles 309, 310 — 
Limitations of — Rules under Article 309 
designed purely for administrative gui- 
dance — Madras Police Order No. 90 (3) 
(b) though considered as one under Arti- 
cle 309, is directory. AIR 1966 Mad 203 
(210, 211, 212, 213) *= (1965) 2 Mad LJ 
421 (FB) (W. P. No. 1516 of 1906 dated 
11-11-1958 (Mad) Reversed.) 


60. Alterablllly oI Rules — See also 
Note 20.— (1) Welfare Officer appointed 
by Government in factory — Rules of 
1949 superseded by Rules of 1955 — Rules 
of 1956 govern service condition of Wel- 
fare Officer in service though appointed 
earlier. AIR 1964 All 411 (413, 414. 415). 

(2) Article 311 merely protects a Gov- 
crnmcnl servant from arbitrary removal 
or dismissal. In all matters other than 
removal or dismissal it is always open to 
the State and its servants to enter into 
sneciar contracts. 1962 Mys LJ (Supp) 
487 (490). 

(3) Rules regarding conditions of service 
of Government servants — Rules apply 
even to Government servants who joined 
service prior to framing of rules. AIR 
1966 Mys 61 (64) = (1965) 1 Law Rep 

Under Article 309 the legislature 
would be competent to provide for and to 


regulate the conditions of service by 
even nllcring them and pulling end to the 
.service subject to provisions of Art. 311. 
AIR 1960 Puni 284 (285, 286) == C2 Pinij 
LU 268. 

(5) Pepsu Secretarial Service, Hccruit- 

ment. Promotion, Punishment and Senio- 
rity Rules (1952), Rule 15 — Llerks 

appointed in Pepsu Government Service 
for whom Pepsu Rules were applicable — 
On States Reorganisation clerks (rans- 
ferred to Puniab — Their reversions on 
ground of not passing tests prescribed bv 
administrative instructions, were held bad. 
1968 Cur LJ 72 (80, 81) = 70 Piinj LR 

943 (DB). 

(6) Punjab Government issuing memo- 
randum containing directions regarding 
confirmation of Assistant Consolidation 
Officers — Some officers subsequenlly 
allocalcd to Haryana — Services of such 
officers not confirmed by Haryana Gov- 
ernment — Non-confirmation held did not 
amount to variation of service conditions 
to tiieir disadvatage. 1968 Lab IC 1342 
(1343, 1344) = 1968 Cur LJ 331 (Pun.j). 

61. Rules not legally enforceable. — (1) 
Rules and provisions, which fetter the 
power of the Government to terminate 
the service of an official at will, whether 
such termination refers to his entire offi- 
cial career or to his position in a certain 
rank, will be regarded as conflicting with 
the rule of “pleasure" laid down in Arti- 
cle .310. Clau.se (1) and hence, not en- 
forceable against the Government in a 
Court of law. AIR 1968 SC 36 (47) ** 
AIR 1958 All 532 (537). 

(2) A mere violation of one of the ser- 
vice rules regulating conditions of service 
of a civil servant, who holds his office at 
the pleasure of the President or the Gover- 
nor cannot confer any justiciable rights on 
tlic civil servant, enforceable in a Court of 
l.aw. AIR 1961 Mad 35 (.39) =73 Mad LW 
585. (Reversed on another point in AIR 
1962 SC 36.) ** AIR 1961 Assam 74 (76. 
77) (DB). 

(3) The dismissal or removal of a civil 
servant in violation of the rules would 
not bv itself entitle him to come to the 
High Court, but would leave him to 
appeal to the administrative authorities. 
AIR 19.59 All 771 (77.3, 775). 

(4) The breach of Service Rules and 

Regulations as to assignment of seniority 
tci Government servants i.s not a justi- 
ciable matter. AIR 1958 Mad 243 (247) = 
ILR (1958) Mad 295 *• AIR 1958 Mad 53 
(67) = ILR (1958) Mad 158 •* AIR 1956 
Pepsu 26 (29) = ILR (1955) Patiala 703 
*• AIR 19.54 Puni 142 (142) •* 1958 Ker 

LJ 1070 (1074). 

(5) The Government’s failure to observe 
important and fundamental rules in the 
matter of promotion will not give rise to 
a cause of action. AIR 1954 Punj 134 
(135) = TT.R (1954) Punj 899. 

(6) The Service Rules prescribing the 
procedure to be followed, while taking 
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disciplinary action against Government 
s(rr\’ants, including dismissal, removal and 
reduction in rank, are only of an ad- 
ministrative character and non-compliance 
witli such rules bv itself, will not be a 
matter justiciable in a Court of law. AIR 
1951 Mad 882 (883) (DB) ** AIR 1953 

Trav.Co 130 (1.39) = ILR (1952) Trav- 
Co 884 = 195.3 Cri L.! 7.52 (FB) AIR 
19.58 Mad .53 (67) = ILR (19,58) Mad 1.58 
** AIR 1957 All 217 (218). 

(7) It is not the failure to adhere 
strictly to Rules relating to enquires into 
misconduct that confers the right on a 
civil servant to complain against the 
punishment and so long as .\rlicle 311 is 
not violated, it is nf)t competent for the 
High Court to punish a ci\-il servant even 
though the enquirv mav not be strictly in 
accordance with the Rules AIR 1960 
Ker 224 (225, 2261 = 1959 Kcr LT 1273. 

181 The issue of a circular relating to 
condilions of service of ci^•fl servants by 
Iho Government contrary lo the Ser\’icc 
Rules is not a iusliciable matter. AIR 1953 
Ilvd 298 (301. 302) = ILR (1953) Hvd 
498 (DB). 


(9) Departmental rule firing age.Iimit 
for appointment not having statutory 
force — Appointment in contravention of 
rule not invalid. 1961 All LJ 170 (172) 
fDH) . 

(10) Although the Rules and Regula- 
tion.s relating lo the termination of ser. 
vice of Government servants are binding 
on the Government a.s much as on the 
Government servant, the breach of such 
Rulc.s and Regulation.s will not render the 
action taken bv the Government Invalid, 
where no grave preiudiece has been 
caused to the Government servant in con- 
sequence of such breach. AIR 1958 Andh 
Pra 240 (245.246) (DB) ** AIR 19.57 Andh 
Pra 197 (202) (DB) •• ILR (1957) Andh 
Pra 715 (7.30, 731) (DB). 

(in Reading of Rules .322 and 323 
printed at p. 116 of the Manual of Exe- 
cutive Rules and Orders in force In 
Assam, printed in the year 19.54 clearly 
jn(hcale.s that the rules providing for the 
procedure of appeal against an order dis- 
missing a civil servant are subsidiary to 
the rules framed under Section 96.B (2) 
of the Government of India Act. 1919 and 
thereafter continued under the provisions 

Assam 28 (30) 

(12) The Court can issue a writ to 
enforce Service Rules relating to condU 
lion.s of service and where action is 
taken adversely affecting the interest of 
a Government servant in regard to his 
increment an^d such action is contrary to 
the Service Rules, the Court can intervene 

187 (W 

(13) The Court cannot interfere in 
m.i tors which are purelv within the dis- 
crolion of the Government, or Govern- 


mental authorities. AIR 1957 J & K 29 
(.30) (FB) AIR 1957 J & K 8 (9) (FB) 
** AIR 1957 Nag 95 (96) (DB) •* AIR 
1955 Nag 289 (290) = ILR (1955) Nag 
800 (DB). 

(14) Where an officer has been exonerated 
in a departmental enciuiry against him, a 
fresh enquiry cannot be ordered against 
him on the same facts in the absence of 
a specific rule permitting a review of the 
order of exoneration. AIR 1958 Rai 38 
(39) (DB). 

(15) Notification providing for service 
conditions of municipal Commissioners — 
Notification has no force of law — Its 
violation is not amenable to iudicial 
review. 1958 Ker LJ 1070 (1074), 

(16) Violation of procedure prescribed by 
Kerala Civil Service (C. C. A.) Rules, 
(1957). Rule 17 (2), Para 1, by itself does 
not amount to denial of reasonable 
opportunity. AIR 1960 Ker 279 (280 to 
284) = 1960 Ker LT 222 = (I960) 2 Lab 
L.I 398. 

(17) Government’s failure to observe 
important and Fundamental Service Rules 
in the matter of promotion can give no 
cause of action to the aggrieved Govern- 
ment servant. AIR 1954 Punj 134 
(134) - ILR (1954) Punj 899. 

(18) Indian Railway Establishment 
Code — Rules therein are for mere guid- 
ance — They are not enforceable in 
Court of Law. AIR I960 Bom 14 (181 «= 
60 Bom LR 1302 (DB). 

(19) Railway Establishment Manual, 

Para 66 — Appointment of Class IV ser- 
vant by Personnel Officer — Held ap- 
pointment was not invalid ab initio and 
employee was entitled to protection under 
Article 311 (2). 1967 AH LJ 658 (663, 

564) = 15 Fac LR 267. 

(20) Sc<^e — Contravention of rules 

under Article 309 — Decision of Govern- 
ment is not justiciable unless case falls 
under Article 311. 1961 Ker LT 461 

(462) (DB). 

(21) The Rajasthan Police Regulations, 
1948, do not have the force of any law, 
as they ^ arc not stated to have been 
issued in pursuance of any Act. ILR 
(1958) 8 Raj 760 = 1959 Raj LW 300. 

62. Rules legally enforceable. — (1) The 
Rules and Regulations regarding the pro- 
cedure to be followed while taking disci- 
plinary ^ action against a Government ser- 
vant, _ including dismissal, removal and 
reduction in rank, are binding on the 
Government, and the breach of such Rules 
and Regulations will be justiciable in a 
Court of law. AIR 1968 SC 36 •• AIR 1968 
All 141 (145) ** AIR 1958 Andh Pra 240 
(245, 246) (DB) •* AIR 1959 Cal 1 (6) 
•* AIR 1958 Rai 38 (39) (DB) •• AIR 
1957 Andh Pra 794 (804) = ILR (1967) 
Andh Pra 80 (DB). 

(2) Rules such as deal with conditions 
of service and not tenure of employment 
and may have statutory force and any 
violation of them may be enforced bv 



[The] Constitution of Indio 


[Arts. 310 & 311 N 03-64] 59 


Articles SIO & 311 — Note 62 (contd.) 

means ol' writ petitions. AIH 1958 All 
532 (538). 

(3) Merc non-coinplinnoc with the rulo.s 
without proo! of preiudioe is not a suffi- 
cient eround f<>r quashinH (lie order of 
the Government. 1959 Lab LJ 569 (073) 
(DB) (.\ndh Pra). 

(4) Govcnimcnt mav dii-cct that the 

pleasure referred to in .Article 310 of the 
Constitution must be exercised in accord- 
ance with rules made in that behalf 
undo" the proviso to .Article 309- 09 

Piin.i LR 377 (387). 


(5) Madras Civil Services (Classification. 
Control and Appeal) Rules — Rules arc 
binding on Government — Rules ignored 
— High Court will direct Government to 
make cnquiiw according to rules. AIR 
1961 Andh Pra 289 (292) = (1900) 2 Lab 
LJ 285. 

(6) The Court can enter into the ques- 
tion of the vaiiditv of Rule 3 of the 
Railway Services (Safeguarding of National 
Security) Rules. 1949, which empower the 
Government to terminate the services of 
a Railway scr%’anl on the ground of his 
being involved in subversive activities. 
AIR 1958 SC 232 (238). 


(7) An 1. C. S. Officer was held entitled 
to a mandamus against the Accountant- 
General ordering him to pay passage 
money for his wife and children accord- 
ing to the Service Rules applicable (o 
him. .AIR 1957 Pal 515 (527) = ILR 36 
Pat 557 (DB). 

(8) Suspension of member of All-India 

Service R- 7 (D of All-India Ser\’ices 

(Discipline and Appeal) Rules (1955) — 
Section 7 (1) not complied wUh — Sus- 
pcn.sion held invalid. AIR 1967 81 

(88. 89) = (1968) 1 Lab LJ 376 (DB). 


(9) It was held by the Supreme Court 
that the Government servant did not hold 
a post in the permanent and regular esta- 
blishment of the Director-General of 
Health Services, and hence was not 
entitled to claim seniority in the depart- 
ment. AIR 1958 SC 113 fll7, 118, 119). 


(10) Where a Government servant was 

compulsorily retired under Article 465-A. 
Note 1 of the Civil Service Regulations, 
1920, and it was contended inter alia by 
the Government servant that the above 
article and note were not applicable to 
and binding on him. held that the article 
and note were applicable to the Govern- 
ment servant and that he was bound by 
them. AIR 1964 SC 369 (373) = 1955 

SCR 26 » ILR (1966) 1 All 324. 

(11) The .scales of pay of Government 
servants cannot be altered to their delri- 
ment when such alterations are contrary 
to the Service Rules. AIR 1958 All 345 
(347). 

(12) Procedure laid down under Sec- 
tions 6 (1) (b) and 5 (2) of Minimum 
Wages Act not followed with regard to 
Notification — All procedure in the Act 


must be strictly complied with by Gov. 
crtunonl — Ntilil'ication held . to be 
invalid and must be quashed under Arti- 
cle 1909 Lab IC 338 (310) ^ 

1909 .Ml L.I 201 (DB). 

(13) ICnforoeable conditinn.s tO' service 
— Transgression of — Remedy whether 
lies in Court — (Quaere). AIR 1901 My.s 
217 (255) = 38 Mvs LJ 212 (DB). 

63. Tcrniiuutlon of service according to 
teriiis of contract or conditions of service 

-- See also Note 29.— (I) R. 6 of Orissa 
Welfare Officers (Recruitment and Con- 
ditions ol Sci'vice) Rules 19.51 framed by 
Government under Factories Act apply- 
ing to Welfare Officer — Rule 6 not in 
terms providing for any enqiiirv in cose 
of discharge or dismissal — Di.smissal of 
Welt are Officer on ground of disobedi- 
ence <»f superior aulhorilv — Order 
supported by mateiials on record — Held, 
no eii'or apparent on face of record — 
Order cannot be interfered with under 
Arli«dc 220. AIR 1907 Orissa 20 (28. 29) 
= |190r)) 1 Lai) L.J 349 = 31 FJR 198 
(DR). 

64. Reaaotnflble opporhiuity to show 
cause against proposed action — Gene- 
rfll.— (1) The object of Article 311, 
Clause (2) is that no one should be 
condemned unheard rather tlian the pro. 
lection of the services. AIR 19.56 ftlaclh B 
100 (102) (DB) AIR 1954 Madh B 177 
(180) (DB). 

(2) Ci'i) -servant cannol be deprived of 
the prot«*rlion of .Article 311 on the 
ground of convenieJicc of the government. 
.VIR 1901 All 330 (3.38) (DR). 

(3) The rigid to reasonable opportunity 
broadly staled. implies opportunity to 
denv guilt alleged, and to establish inno- 
cence to defend himself bv examining 
him.self and Ins witnesse.s and to make 
represeidatnin against proposed punish- 
ment. AIR 1969 Delhi 145 (149) = 1969 
Lab IC 539 (DR). 

(4) The constitutional guarantee afford- 
ed to a public servant is that he shall not 
be dismissed or removed or reduced in 
rank until he has been given a reason, 
able opporlunilv of .showing cause against 
the action proposed to be taken in regard 
to him. AIR 1967 Pat 347 (350) = 1967 
BLJR 344 (DB). 

(5) The requirement of reasonable 
opportunity is a statutory protection that 
is afforded to the servant and a statutory 
obligation cast upon the State irrespective 
of whether the protection is claimed by 
the servant or not. If reasonable oppor- 
tunity was not given the order of dis- 
missal must be set aside. AIR 1960 Punj 
8 (11) (DB) *• AIR 1964 Bom 351 (355) 
^ ILR (19.54) Bom 915. 

(6) The stage for compliance with 
Article 311. clause (2) came after the 
departmental enquiry. AIR 1955 Pat 
305 (315) = 34 Pal 625 (DB). 
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(7) Where Ihe order of removal ^yas 
passed without considerins explanation 
of the petitioner to the show cause notice 
served on him the petitioner must be 
said to have been removed without com- 
plvin" with the mandatory provision of 
Aiiicie 311 (2). AIR 1959 All 795 (798K 

(8) The onus of provinR that a rea- 
sonable opportunilv was given to the 
(•i\il servant before he was dismissed, 
removed or reduced in rank is on the 
(iovernment- AIR 1954 Bom 351 (355) = 
II.H (1954) Bom 915 (DB). 

(9) Order under Rule 91 (5) of Orissa 
(;i\il Service Code — Opportunity to 
show cause must be afforded. AIR 1969 
Orissa 224 (227) = 1969 Lab IC 1221 
(DB). 

(10) For the purpose of making a re- 

ference imdcr (lie Andhra Civil Services 
(Disciplinary Proceedings Tribunals) 
Rules (1953). tlie status of tlic oITicer at 
Ihe lime of reference and the enquiry 
following It arc the deciding factors and 
not what the delinquent ofTicer was at 
Ihe time of the alleged misconduct. AIR 
1962 Andh Pra 303 (305) = (1961) 2 

Lal> LJ 536 (DB). 

(11) Procedure under Public Servants 
(Inquiries) Act followed — Compliance 
with Civil Services (Classification, Control 
and .Appeal) Rules is not essential — Con- 
stitutional guarantee Is satisfied. .AIR 
1960 Pat 116 (121, 122. 123) (DB). 

(12) Rule 8 (2) of the Rules framed 
under Sections 7 and 8 of the Madras 
Ilorodilarv Village Offices Act. requires 
that at the enquiry, oral evidence should 
bo heard as to such of the allegations ns 
are not admitted by the person charged 
and bo should be entitled to cross-exa- 
mine the witnesses. (I960) 2 An WR 94 
(96. 97) (DB). 


(13) The presumption under Rule 11 (d) 
of ibe Assam Government Servants Con- 
duct Rules, 1937. is a rebullablc presump- 
tion and only gives power lo the Govern- 
mtmt lo lake necessary action against the 
Government servant. AIR 1962 Assam 17 

(19) (DB). 

(14) Rule 1709 of Railway Establish- 
ment Code which attempts to deny a 
Government servant a right to have rea- 
sonable opportunity of showing cause 
against the action proposed to be taken 
against him within the meaning of that 
clause, must be held to be ultra vires 
and unconsliliitional. as It does not 
satisfy etc. AIR 1963 Raj 57 (60) = 
1963 Raj LW 128. 


(15-16) Railway Establishment Code 
Rule 148 — Termination of service of 

railway employee under Rule 148 

Rule dispensing with compliance of provi 
smns of Article 311 (2) is itself invalid 

and therefore, termination of service in 


accordance with provisions of Rule 148 
cannot be sustained. AIR 1965 Pat 374 
(377) = 1965 BLJR 503 (DB). 

(16-A) Declaration by Railway Board — 
Subsequent cancellation without notice — 
No violation of .Article 311 (2). AIR 1970 
Delhi 71 (75) (DB). 

(17) Railway Services (Safeguarding of 

National Securilv) Rules. 1954 cannot 
override the provisions of Article 311. 
1967 All L.I 645 (648) = 15 Fac LR 

199 = (1967) 2 Lab LJ 767. 

(18) Enquiry slavlcd with a view lo dis- 

miss Government servant — Suspension 
ordered — Regular enquiry should be 
held. (1963) 2 East LR 1 (3) (DB) 

(Orissa). 

(19) The effect of Pepsu Government’s 
order intimating position of temporary and 
officiating Government servants was held 
to be that on integration in service of 
Pepsu Government temporary and officiat- 
ing Government servants became confirm- 
ed! and no specific and separate orders were 
required in Departments concerned for 
confirmation of such Government ser- 
vants — Held, further that reversion of 
Government employee without compli- 
ance with .Article 311 was illegal. 1968 
Lab IC 1439 (1441) = 70 Pun LR 761 
(DB). 

(20) Reasonable opportunilv to show 
cause — Question as lo • — Not a pure 
question of law but both a question of 
law and fact. (1960) 62 Bom LR 1038 ==■ 
1961 Nag LJ 26. 

(21) Explanation 11 to sub-section (1) 
of .Section 9 of Payment of Wages Act is 
valid under it the deductions under ser- 
vice rules are subiecl lo qualificatioi) 
mentioned in il viz. that before passing 
an order of deductions, the employee 
must be informed in writing of the pro. 
posed action and must be given oppor- 
tunilv lo show cause — No such oppor- 
tunity given — Order of withholding in- 
crements held not legal. AIR 1964 Puni 
242 (244, 245) - ILR (1963) 2 Puni 623 
(DR). 

(22) Disciplinary proceedings started 
by former Bombay State against Govern- 
ment servant — Proceeding may be con- 
tinued bv State of Gujarat. (1966) 7 Guj 
LR 897 (910) (DB). 

(23) Two charges framed against peti- 
tioner — Mere fact that one charge alone 
was made out would not vitiate order of 
dismissal if on charge made out authority 
could impose punishment of dismissal. 
(1968) 2 Mad LJ 226 (228) = (1968) 2 
Lab LJ 804. 

65. Scope and ambit of right conferred 
by Article 311 (2). — (1) Article 311, 

cl. (2) corresponds to Section 240. sub- 
section (3) of the Government of India 
Aol. 1935. The provision is mandatory. 
AIR 1948 PC 121 (126) = 75 Ind App 
225 = 1948 FCR 44 ** AIR 1958 SC SCO 
(304) ♦* AIR 1949 PC 112 (114) 75 
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lad App 343 » 1048 FCU 1U3 ^ 53 Crl 
LJ 383 ** AIR 19f>7 MjuUi Pru 118 IV2'2) 
(DB) *♦ (1907) 15 Kac I.R ;V20 (:W2) 
(All). 

(2) ConlvaveuUou of Arlicle 311 (2) 

will make the action taken against the 
civil servant illeRnl and ultra vires. AlU 
1958 Mys 23 (20) = ILR (1957) Mys 139 
(DB) •• AIR 1956 Madh B 172 (174) 
(DB) ** AIR 1956 Orissa 219 (222) « 

ILR (1950) Cut 537 (DB) •• AIR 1952 
Orissa 285 (289) » ILU (1952) Cut 326 
(DB). 

(3) Applicability deptM\ds on whether 
charge amounts to punishment and not 
on whether charge is capable oC explana- 
tion. AIR 1905 All 142 (150) = 1964 All 
LJ 791 (FB). 

(4) It is clear from the provisions ol 

Article 311, Clause (2) that under it the 
Government servant is entitled to show 
cause against the punishment after the 
Government has provisionally decided 
upon the punishment to be awarded to 
him and that this opporUinily cannot be 
dispensed with- AIR 1948 PC 121 (126, 

127) » 76 Ind App 225 » 1948 FCR 44 

AIR 1956 SC 160 (164) » 1955 SCR 
1011 •* AIR 1945 FC 47 (58) = 1945 
FCR 103 = ILR (1945) Kar (FC) 101 •* 
AIR 1958 Orissa 96 (97) = ILR (1958) 
Cut 11 (DB) ** AIR 1958 Orissa 74 (75) 
= ILR (1957) Cut 673 (DB) AIR 1958 
Rai 153 (154) (DB). 

(5) The reasonable opporlunilv envisas- 

ed by Article 311 (2) includes an 

opportunity to deny his guilt by the 
Government servant and establish his 
innocence. AIR 1968 SC 300 (307, 308). 

(6) The only requirements of Art. 311 
(2) are that the delinquent ofTiccr should 
be afforded sufficient opportunity of 
showing cause against the action pro- 
posed to be taken, that he must be told 
of the charges that are levelled against 
him and the allegations on which they 
are based and that he must be given an 
opportunity to deny his guilt and esta- 
blish his innocence. He should also have 
an opportunity to make his representa- 
tions as to why the proposed punish- 
ment should not be inflicted upon him. 
(1961) 2 Andh WR 4 (8) (DB). 

(7) The object of Article 311, Clause (2) 
is that no one should be condemned un. 
beard rather than the protection of the 
services. AIR 1954 Madh B 177 (180) (DB) 
*• AIR 1956 Madh B 100 (102) (DB). 

(8) There is no warrant to hold that 
the "opportunity” under Article 311 does 
not include "common law" opportunity. 
AIR 1962 Puni 400 (402). 

(9) Every police officer holds office 
during the pleasure of the Governor, and 
ia entitled under .Article 311 (2) to a re- 
osonable opportunity to show cause to 


Iho salisfai lion <if llu* (luvcinnr againsl 
(he acliim i)r»>|)oso<l In be (akon in re- 
gard to hint. AIK 1961 SC 1245 (1252, 

1253) ^ (1962) 1 SCK 15L 

(10) l-ilVeet of nun (•«implian«-e - Show 
ran.se noliee — .VhstMiee o| — Order of 
di.seliaigc is mill and \oid and nol inerelv 
irregular. .MR 196.'> .Andh Pra 188 ( 11 ) 1 )^-= 
(1961) 2 Audit I.T 2.57. 

(11) A per.son eaiinot be removed front 
service afler his unconditional reiiislale- 
meiit relying on llie ftroceedings witkdt 
h;td ended in siiclt reinstatement. .AlU 
1960 All 164 (174). 

(12) OlTielating civil servant — Rever- 
sion to substantive post nol in usual 
course but as punitive measure — .Ser- 
vant is eitlilled to protection under .Arti- 
cle 311 (2). AIR 1966 Fnl 364 (360) --= 
1966 BLJR 480 (DB). 

(13) When it is proposed to lake ac- 
tion against a public servant bv wav ol 
punishment and thiit will entail forfeiture 
of beneHts aircadv earned bv hijn. nt* 
should be heard and given .an opporlunilv 
to show cause again.st lliat order. ILR 
(1968) Cuttack 341 (.351) (DB). 

(14) Reversion frojn higher to lower 

post — Requirements of Article 311 (2) 

not followcci — Order is not valid and 
legal. AIR 1960 Oji.ssa 173 (179. 184. 186) 
= (1966) 8 OJD 211 (DB). 

(15) Competent authorities, while con- 
sidering the case of suilabililv of .sub- 
ordinate GovernmcJU servanl.s for promo- 
tion to a liigher post and in taking a 
decision in regard to such suitabililv do 
not act judicially. (1964) 1 Mys LJ 226 
(233) (DB). 

(16) Where the Governor appoints 
under U- P. Disciplinary Proceedings (Ad- 
ministrative Tribunal) Rules, 1947. the 
Tribunal for enquiry against a Sub-Ins- 
pector of Police before commencement 
of the Coiislilution, but the order of dis- 
missal is passed after the Constitution 
comes into force. Sub-Inspector is entitled 
lo protection of Article 311 (2). AIR 1961 
SC 1245 (1253, 1254). 

66. Temporary civil servants- — (1) 

‘Reasonable opportunity" allowed to a 
temporary Government servant is not 
different from that allowed to a perma- 
nent Government servant. AIR 1961 All 45 
(49, 50) = ILR (1960) 2 All 259. (Reversed 
on another point in AIR 1963 All 94.) 

(2) Temporary civil servant — Services 
terminaled for misbehaviour and bad 
work — No reasonable opportunity given 
— Order of termination cannot be main- 
tained. AIR 196.5 Raj 108 (109) = 1964 
Raj FAV 635 (DB). 

(3) Even temporary employee i.s en- 

titled to protection under Article 311 if 
order terminating his service is of puni. 
tive nature. 1969 BLJR 441 (442) = 

1969 Pal LJR 1.30 (DB). 



C2 [Arts. 310 & 311 N 67-68] 


[The] Constitution of India 


Articles 310 & 311 — Note 66 (eonid.) 

(4) In the case of discharge ol a 
temporary Government servant, the (|ues- 
tion that he was dismissed by an auth- 
ority subordinate to that by which he 
was appointed and that he has not been 
given any reasonable opportunity ol 
showing cause against his removal docs 
not arise. AIR 1959 Manipur 33 (38)- 

67. Charge-sheet, right of cIvU servant 

to. — ( 1 ) The materials on which the 
charges are based must be disclosed to 
the civil servant and he must be given 
an opportunity of meeting the same. AIR 
1957 .Madh Pra 126 (132) (DB) •* AIR 1957 
Nag 18 (19) ** AIR 1957 Orissa 184 (188) 
= ILR (1957) Cut 258 (DB) ** AIR 195.5 
Cal 183 (188). 

(21 Order of suspension not followed 
by charge-sheet within reasonable time 
— Order liable to be quashed- AIR 1965 
Cal 13 (16) = (1964) 9 Fac LR 294. 

(3) In order that it can be said the 
Government servant had a reasonable 
opportunity he must have been told 
what the charges levelled against him 
are and the allegations on which the 
charges are based. AIR 1968 SC 300 (307) 
^ 1958 SGR 1080. 

(4) Charge of mala (Ides against P and 

enquiry under Rule 7 — Imposition of 
penalty under Rule 8 not for mala Tides 
but for acts of omission — Held, after 
stating object of representation under 
Rule 8, that order imposing penally could 
not sustain as attention of P was never 
invited during enquiry to his acts of 
omission and he was not given any op- 
portunity under Rule 8 — Rules 7 and 8 
were similar to what was provided in 
Article 311 (2). 1967 Cur LJ 439 (444) 

(Puni). 

(5) Failure to supply allegations of 
fact resulting in prejudice — Finding on 
a matter not related to the charge — 
Enquiry, held, vitiated due to non-compli- 
ance of Rule 16, Rajasthan Civil Services 
(C. C. & A.) Rules 1950. 1967 Raj LW 
266 (270) = 1969 Lab IC 330 = (1968) 
1 Lab LJ 475. 


(6-7) Detailed charge sheet with all 
particulars furnished to delinquent — Re- 
ply submitted without objection — Such 
a finding of fact cannot be set aside at 
appellate stage — The mere omission to 
follow Rule 7 (2) of the Punjab Civil 
Services (Punishment and Appeal) Rules, 
1952 held could not be deemed enough to 
offend Article 311 (2). (1963) 65 Puni LR 
945 (949). 


(8) Enquiry against Government ser- 
vant — Order of removal from service — 
Finding based on matters outside scope 
of charge-sheet — Held, no reasonable op- 
portunity was afforded and hence order 
haWe to be quashed. 1965 Cur LJ 
289 = 67 Puni LR 513 (516). 


(9) Where there must be something 
against an officer to warrant his dis- 
missal, an officer cannot be lawfully dis- 
missed without first telling him what is 
alleged against him mid hearing his de- 
fence Ol' explanation. AIR 1968 SC 292 
(298) = (1968) 1 SCR 434. 

68. Charges not to be vague. — (1) 

Where the charges against the civil ser- 
vant are too vague to enable him to 
make bis representation with regard to 
them, the opportunity given to him to 
show cause against the proposed action 
will not be a reasonable one. AIR 1956 
Cal 662 (065) ** AIR 1958 Mad 220 (224) 
** AIR 1954 Assam 18 (22) = ILR (1954) 
6 Assam 107 = 1954 Cri LJ 31 (DB) •* 
AIR 1963 Tripura 20 (28). 

(2) Departmental inquiiT — Charges 
must be definite. AIR 1961 Tripura 1 (2). 

(3) Where the charge and statement 
of facts accompanying the charge-sheet 
formed part of single document on the 
basis of which proceedings are started 
against delinquent merely because the 
ground of reprehensible conduct was not 
included in the charge sheet, the enquiry 
could not be held vitiated. AIR 1963 SC 
1723 (1728). 

(4) The mere charge that the civil ser- 
vant work was unsatisfactory is not en- 
ough as it does not give him a sufficient 
idea as to what he has to meet AIR 1953 
Nag 138 (141) = ILR (1953) Nag 522 
(DB). 

(5) A plea that the charges were too 
vague to enable the civil servant to offer 
any explanation in regard to them cannot 
be met by the contention that the findings 
of the enquiring body cannot be question- 
ed in a court of law. AIR 1956 Mad 220 
(225). ^ 

(6) ‘Reasonable opportunity' presup- 
poses that charges must be clear and suf- 
ficiently detailed. (1966) 79 Mad LW 428 
(431, 432) = ILR (1965) 2 Mad 508. 

(7) It is not, necessary to mention in 
the charge particulars of the statements 
made by witnesses on which the charge 
was based. AIR 1958 Sau 14 (16, 17) (DB). 

(8) In disciplinary proceedings against 
the servants of Local Bodies, no inflexible 
rule can be laid down that in every case, 
the charge must state the evidence in sup- 
port of the charge. AIR 1969 All 11 (13) = 
1969 Lab IC 1. 

(9) Departmental enquiry — Charge 

memo asking delinquent to answer not the 
allegations constituing the charge but 
punishment of dismissal that may follow 
on proof of said allegations ^ — Held, 
charge-memo was vitiated. (1967) 2 An 

WR 121 (129) = (1967) 2 Andh LT 198. 

(10) Where it is clear from the order 
of dismissal itself that the past record 
of delinquent was not taken into consi- 
deration either delinquent could not take 
objection that the charge-sheet did not 
contain allegation that his past record 
was undesirable and that he was not 
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Riven an opportunity to explain it. 1959 
MPLJ 534 (537) » I960 Jab U 181 . 

(11) Proposed piinisluncnt maiulv bused 
on previous record of the Government ser- 
vant — Second notice to Government ser- 
vant must disclose this. AIR 1964 SC 506 
(609, 610) » 1063 Cur LJ (SC) 166 ^ 
(19M) 1 SGWR 7 » (1964) 1 SGA 306. 

(12) A charRe-sheet is an accusation 
based on alleRations which may be intc- 
Rral part of the charRe-sheet or charge- 
sheet may refer to statement of allegations 
to be found in separate document. (1905) 
10 Fac LR 8 (11) = (1966) 1 Lab LJ 190 
(Gal). 

(13) Statement of fact accompanying 

charge-sheet — Both form a single docu- 
ment — Ground of reprehensible conduct 
mentioned in statement of facts but not in- 
cluded in charge-sheet — Enquiry held not 
vitiated- AIR 1963 SC 1723 (1726, 1727, 

1728) == (1964) 3 SCR 25. 

1 14) Railway servant charge-sheeted for 
misconduct — But penalised for negligence 
coupled with violation of rules — Held, 
as conduct of servant did not amount to 
misconduct, charge-sheet must be treated 
as vague and penal order must be quash- 
ed. (1965) 10 Fac LR 263 (Cal). 

(15) Reversion from officiating post on 
the ground of unsatisfactory conduct — 
Details of unsatisfactory conduct not 
specified and explanation from public 
servant not sought — Order offends Arti- 
cle 311 (2). AIR 1964 SC 423 (430, 431). 

(16) Procedure — Reversion of proba- 
tioner to substantive post for unsatisfac- 
tory work — Notice to show cause not 
mentioning instances of adverse entries — 
Rule 55 (3) of Civil Services (Classifica- 
tion, Control and Appeal) Rules was not 
complied with — Order terminating ser- 
vices quashed. AIR 1959 All 437 (439). 

(17) Departmental enquiry — Charge 
that servant abused his officer — In 
chaige of abuse exact words used are 
material and hence copy of original com- 
plaint of Officer must be supplied to ser- 
vant- 1968 Lab IC 584 (586) (Cal). 

(18) Where stopping of work would 
amount to a strike if done imder 
certain circiunstances the charge-sheet 
must mention the evidence on which the 
department wishes to rely to show that 
the stopping of work amounted to a 
strike. AIR 1959 All 614 (617, 618) = 1957 
All LJ 480. 

(19) Charges not to be too vague — 
Government servant repeatedly extending 
leave even after refusal of such leave and 
being asked to resume duty — Such em- 
ployee dismissed from service — Charge- 
sheet given to such employee giving all 
details of refusal of leave and stating that 
he deliberately defied orders — In such 
cases, substance of accusation and not 
the mere woi^s used is to be seen. 1960 
Cur LJ 968 (982) (DB) (Punj). 


(20) livasonable oppoiUinitv of showmg 
cause — (.'.luuges against railway servant 
being very vague — Hold, be was de- 
prived <»1 rcjisonal)le upporlunitv oj' Ins 
ilol'once. .\1U 1962 Raj 205 (271, 272) ** 
1902 Uaj L\V 240 (UB). 

(21) \agije charge — (^)inrge Ibul Oov- 
ernmont servant had done some act ‘with 
ulterior mcjlive’ not suH'icient. AIR I90U 
Ail 543 (544) (UB). 

(22) Tile civil servant has u riglil to be 
inlornicd of (he charge or charges 
levelled against him and must be given 
a reasonable opporlunily, and it cunnul 
be said that the pclitiuuer had suffered 
any prejudice bv rea.son of the cancella- 
lion of tlic original charge-sheet and the 
issue of a fresh one. AIR 1959 Andh Pra 
618 (619) = 19.59 Andh LT 135 (UB). 

(23) Service Rules — Hyderabad Civil 
Services (Classification, Control and Ap- 
peal) Rules (1955), Rule 22 — Depart 
mental enquiry under — Procedural ins- 
truction in .Vppeudi.v I — Instruction 
No. 2 — Mention of proposed punish, 
ment in charge-sheet not necessary. (196U) 
2 Lab LJ 165 (167) (DB) (Andh Pra). 

(24) All charges read over and explain 
cd to the railway servant by the En. 
quiry Officer and he being informed that 
one of the charges was dropped — Fad 
that a fresh list of charges had not been 
given to the petitioner at the time of 
the commencement of the inquiry was 
hardly sufficient to vitiate the iiuiuiry 
which was held against ' Ihe pelitionei. 
AIR 1902 Raj 2G5 (268) = 1962 Raj LW 
246. 

69. Notice to specify particular punish- 
ment to he awarded and grounds there- 
of. — (1) An opportunity of showing 
cause against the proposed punishment 
can be given only after the acliou pro- 
posed has been leolativelv decided upon. 
AIR 1961 All 122 (124, 125) = 1960 All 
LJ 762. (AIR 1048 PC 121 and AIR 1958 
SC 309 and AIR 1953 Trav-Co 130 (FB‘ 
Rel. on.) 

(2) The Government servant must be 
given an opportunity to make his repre- 
sentations as to why the proposed 
punishment should not be inflicted on 
him. ALR 1958 SC 300 (307) = 1958 SCR 
1080. 

(3) Notice to a civil servant imder 
Article 311, Cl. (2) to show cause why 
be should not be punished is not enough 
unless the notice specifies the proposed 
punishment. 1957 MPLJ 469 (478) (DB) 
(Nag). 

(4) Reasonable opportunity to sliow 
cause against proposed punishment — . 
Notice regarding proposed punishment on 
basis of alleged six charges — Guilt only 
under one charge established — No fresh 
notice regarding proposed punishment — > 
Punishment inflicted on basis of notice 
already issued cannot be sustained. AIH 
1963 ker 151 (152) = 1962 Ker LJ 1302 
= (1963) 1 Lab LJ 3.59 (DB). 
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(51 Madhya liharat Panchayal Huic-a 
(1951). Rule 145 — Compliance — Order 
ol removal mentionin'' seyeral grounds — 
Authority guided by only one ground - 
Held mention of other grounds is im 
material. AIR 1962 Madh Pra 50 (55) 

19G1 MPLJ 14G5 (DB). 

(G) Acts of misconduct charged in ear- 
her proceedings dropped and Goyernnienl 
servant reinstated uncondilionallv — Sub 
seciuent charge not including those acts 
of misconduct — Dismissing authority 
cannot take into consideration those acts 
in determining iJie punishment. AIR 1900 
All 270 (273). 

(7) Show-cause notice on certain 

grounds — Suhseciucnl addition of ground 
— Dismissal on former grounds — Addi- 
tion of ground will not invalidate dis- 
mis.sal. AIR I960 Madh Pra 80 (81) == 

(19G0) 1 Lab LJ 333 = 1960 MPLJ 403. 

(8) At the initial stage when charges 
are framed and served upon the delin- 
quent olficer, the punishing authority or 
the inciuiring oITicer should not propose 
what punishment ultimately he is to be 
given. That is not the stage when an.> 
opinion as to the punishment can either 
he formed or e.xprcssed. Expression of 
such opinion amounts to prejudging the 
issue which is likely to create misappre- 
hension in the mind of the delinquent of- 
ficer. AIR 1969 Andh Pra 234 (235) ** 
AIR 1901 Cal G26 (G33) = 65 Cal WN 
G07 (DR). (OveiTiilcd on another point in 
AIR 1966 SC 951.) 

(9) First show cause notice framing 
cnarges as well as proposed punishment 
js invalid — Even if authority issues 
anotlicr notice, requiring show cause 
against the proposed punishment invali- 
dity is not cured- 1968 Lab IC 735 (738, 
739. 741) = 1968 Serv LR 625 (Cal), 

(10) The mention of punishment in the 
charge would not by itself indicate any 
prejudice on the part of the emjuirv offi- 
cer much less on the punishing authority. 
The enquiry would not be vitiated by a 
memorandum accompanying the charge 
calling upon the delinquent to show cause 
why he should not be punished. (1966) 
79 Mad L\V 422 (423, 425) = ILR (1960) 
1 Mad 365 (DB). 

(11) Second notice — Absence of ex- 
press statement that the dismissing auth- 
ority has accepted findings of enquiry 
officer — Officer cannot complain denial 
of opportunity where the dismissing auth- 
ority has purported to issue the notice 
after accepting the enquiry report in its 
entirely and ha.s also enclosed a copy of 
the report with the notice. AIR 1963 SC 
1612 (1615, 1610, 1618) = (1964) 2 SCR 
1. (.AIR 1962 Assam 88, Reversed; AIR 
1957 Orissa 184 and AIR 1960 Orissa 37 
Overruled; AIR 1957 Andh Pra 370, Criti- 
cised.) 

(12) It is when definite conclusions 
have been come t*- as to the charges and 


a provisional decision i.s taken as to the 
punishment to be imposed that the show 
cause notice i.s given to him to explain 
whv the proposed punishment should not 
he impo.scd on him. 1966 Ker LT 180 
(187, 188) = 1965 Kcr LJ 687 (DB). 

(13) The failure to stale in the notice 

to show cause against the proposed ac- 
tion. that the Government have accepted 
the findings of the Disciplinary Proceed- 
ings TriJjunal and have arrived at . the 
provisional conclusion in regard to the 
penallv to be imposed does not amount 
to an infraction of the provisions of R. 8 
(b). AIR I960 Andh Pra 15 (16) = 

(1959) 1 Lab LJ 560 (DB). 

(14) Where the punishment ultimately 
imposed is more severe than the one 
which was mentioned in the notice as 
the proposed punishment, the notice will 
not be according to Article 311, Cl. (2). 
AIR 19.55 Orissa 33 (35) = ILR (1955) 
Cut 53 (DB). 

(15) Where the original charges them- 
sehes were sufficiently serious to justify 
the dismissal of the civil servant on the 
proof of the charges and the authority 
has proposed to dismiss him on those 
charges, the failure to give fresh notice in 
regard to the additional charges will not 
invalidate the order of dismissal. AIR 
1956 Pat 228 (232) (DB). 

(16) Show Cause Notice need not 
specify separate punishments for separate 
charges. AIR 1963 Madh Pra 115 (120) = 
1963 MPLJ 139 (DB). 

(17) Dismissing aulhorily differing from 
findings in enquiry report either wholly 
or in part Statement as to the provi- 
siun.iil conclusions reached by the dis- 
missing authority in the second notice is 
necessary. AIR 1963 SC 1612 (1616, 1616, 
1618). (From the fact that enquiry re- 
port had suggested punishment of with- 
holding of three increments while in show 
cause notice, action proposed was removal 
from service, it cannot be inferred that 
dismissing authority did not accept find- 
ings recorded by enquiring ofneer in 
favour of delinquent. AIR 1962 Assam 88, 
Reversed; AIR 1957 Orissa 184 and AIR 
1960 Orissa 37, Overruled.) 

(18) In issuing the second notice the 
dismissing authoritv has to come to a 
tentative or provisional conclusion about 
the guilt of the officer as well as about 
the punishment. AIR 1963 SC 1612 (1614, 
1616). 

(19) When the civil servant concerned 
receives a notice to show cause under 
Article 31 1 (2), he is entitled to challenge 
the correctness and propriety of the find- 
ings reached by the officer competent to 
punish him and of issuing a notice 
to show cause against the action pro- 
posed to be taken against him. AIR 1963 
Madh Pra 115 (118, 119, 120) = 1963 
MPLJ 139 (DB). 

(20) In cases which involve one of the 
punishments mentioned in Article 311 
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(2), it is not open to the emiuirins or the 
punishing authority to waive tlie enquiry 
under Rule 17 (i) (bl ol tlie Civil Scr- 
vice, Clnssitleatioii, Control aiul Appeal 
Rules. Where the show cause notice does 
not clearly indicate the nature of the 
punishment proposed it is a serious <lc- 
feet and constitutes violation of princi. 
pies of natural iuslicc. AIR 19G5 Mad 155 
(156, 167) = (1964) 1 MLJ ft97. 

(21) Government servant cannot claim 

that notice to show cause against the 
action proposed to be taken against him 
should have been issued after the ex- 
pression of opinion by the Public Service 
Commission and not before. AIR I960 
Mad 393 (393, 394) (1961) 1 MLJ 46 

(DB). 

(22) C. P. and Berar Home Guards Act 
(XV of 1947) — C. P. and Berar Home 
Guards Rules (1947), Rule 12 (6) — Pro- 
cedure — Enquiry Officer holding charges 
proved but upon certain extenuating cir- 
cumstances recommending lenient punish- 
ment — Government agreeing with find- 
ing but not with recommendation — Held, 
notiee to show cause against proposed 
punishment not necessary — Recommen- 
dation by Enquiry Officer for award of 
light punishment not binding on the Gov- 
ernment. AIR 1961 Madh Pra 261 (271, 
272. 273) = 1961 MPLJ 558 (DB). 

(23) Punishment based on gravity of 

charges proved against the Government 
servant but was not ba.sed mainlv on his 
past record which was also considered — 
Non-disclosure in the second notice, of 
past record and intention of punishing 
authoritv to take into account such re- 
cord — Punishment awarded is valid. 
AIR 1967 Madh Pra 207 (209) = 1966 

MPLJ 1111 (DB). 

(24) Reasonable opportunity to show 
cause — Punishment can be based on 
previous record of servant — Authoritv, 
however, must give reasonable oppor- 
tunity to him to explain adverse remarks 
in previous record. ILR (1965) Cut 147 
(153) « (1965) 7 OJD 136 (DB). 

(26) Where in the show cause notice 
sent to the plaintiff, a D. S- P. before he 
was dismissed from service, the Govern- 
ment informed the plaintiff that after 
considering the report of the I. G, P., 
the inquiry officer, they had found the 
plaintiff guilty of the charges levelled 
against him and thev had also accepted 
the recommendation of (he I. G. P. that 
the plaintiff should be dismissed from 
service, the notice is vitiated- AIR 1963 
Guj 244 (249, 250). 

(26) Show cause notice as to why peti- 
tioner should not be discharged from ser- 
vice — - Petitioner showed cause — Orders 
passed dismissing petitioner from service — 
Punishment of discharge is lesser than 
pimishment of dismissal — Held, provi- 
sions of Article are contravened. 1967 
BUR 68 (69) 15 Fac LR 95 (DB). 
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(27) \\'hcre compulsory retirement 
amounts to dismissal or removal second 
opportunitv (<> slunv cause again.st pro. 
posed action is imperative and in ab- 
sence of such notice the oixlcr is invalid 
and ineffcclivc. AIR 1966 Pal 97 (105) = 
ILR 45 Pal 1010 (DH). 

(28) Lo.ss of soiiioritv or forfeiture of 
portion of pay and allowances amounts 
to rcduclion — Punishment by such rcduc* 
tion conlcmphilcd bv Government — 
Second notice is necessary. AIR 1962 
Orissa 140 (tlO, 141) = (1962) 4 Orissa 
JD 74 (DB). 

(29) Tlie competent authority should 
consider the explanation of the employee 
and after a clear finding of the guilt and 
tentatively deciding upon the proposed 
punishment, should issue the second 
notice. Discharge order without prior to 
Issue of such notice was invalid- (1983) 
2 East LR 18 (20) (DB) (Orissa). 

(30) Where the notice to show cause 
reveals that the competent authority has 
accepted the findijig.s of the Enquiring 
Officer it Is unnecessary for him to deal 
with the matter once again and indicate the 
reasons for the findings. It is not neces- 
sarv for him to discus,s the evidence afresh 
and to indicate his own reasons for the pro- 
posed punishment in the sliow cause notice. 
(1962) 2 Lab LJ 586 = ILR (1964) Andh 
Pra 464 (473, 474) (DB). 

(31) Where the petitioner had submitt- 
ed an explanation questioning the findings 
arrived at by the Tribunal and also the 
punishment proposed to be indicted on him 
it was held as regards the notice served 
l)v the Government that there was no 
defect in the notice and that it gave him 
the reasonable <)pporliinilv contemplated 
bv Art. 311. (1957) 2 Andh WR 425 (429. 
430) (DB). 

(.32) If the enquiring authority thinks 
it proper, he can suggest punishment, 
specially when charge sheet makes a 
reference thereto. (1963) 67 Cal WN 859 
(DU). 

70. Enhancement of punishment by 
higher authority. — (1) Appellate auth- 
ority can pass di.'smissal order in place of 
reversion passed by original authoritv — 
But before doing so it must give fresh 
notice that it proposed to inflict higher 
penally. AIR 1962 Pal 276 (279) = 1962 
BUR 4.53 (DB). 

(2) Decision of Government to revert 
Ihe delinquent employee — Government 
later reopening the <jucstion and deciding 
to dismi.ss him — They have no power 
In do so. AIR 1963 SC 396 (397). 

(3) Police hcad-constable reduced to 
rank of constable bv order of Deputy 
Inspector-General of Police — Inspector- 
General of Police enhancing punishment 
to one of removal in appeal — Order is 
without jurisdiction. AIR 1960 Raj 56 
(58) = 1959 Raj LW 523 (DB). 

(4) Rajasthan Police Regulation (1948), 
Rule 100 was superseded on relevant date 
by Rajasthan Civil Services (Classiffca- 
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tion. Cf)nlr<)l niul Anpr^l) lUih's. 1950 — 
TJicsc Hiiles linvi* no provision I'jjr cn- 
Iianfoincnt ol' piinishmcnl ;t\vor<lc<l to 
nniiislcriiil olViccr - - I. (i. of l^olice can- 
not cnlianco piinishnicnl awarrlcd bv D. 
I. G. AIR lOoS Raj 281 (285) - 1059 Raj 
LVV Oil (DR). 

(5) Enliancemcnt of punishment by 
varying or modifying earlier order — Arti- 
cle 311 (2) must be complied with. AIR 
1968 Andh Pra 153 (155 & 15C) = (1967) 
2 Andh WR 219. 

(6) Enhancement of punishment made 
in exercise of revisional jurisdiction does 
not amount to a second punishment. AIR 
1960 Bom 225 (230) = 61 Rom LR 1625. 


(7) I. G. of Police could impc)se liigher 
punishment only wlicn the authority im- 
posing the minor punishment has not got 
the powers to impose tlie major punish- 
ment. AIR 1958 Raj 284 (285) = 1959 Raj 
LW 641 (DB). 

(8) Punjab Civil Service (Punishment 
and Appeal) Rules (1952), Rule 14 — 
Penalty inflicted upon public servant by 
subordinate authority — Government or 
head of department has power under 
Rule 14 to enhance it, after giving the 
public servant opporlimitv to be heard 
against it. AIR 1966 Punj 175 (178) = 
ILR (1965) 1 Punj 651. 


71. Addillonal charges and amendment 
of charges. — (DWliere additional charges 
are framed after a prior notice to show 
cause, a Ircsh notice to show cause with 
respect to the additional charges should 
be given. AIR 1956 Pat 228 (232) (DB). 

(2) Tribunal can amend or alter charge 
AIR 1965 Ori.ssa 183 (186) (DB). 

(3) Power of enquiry officer to frame 
fresh charges — No bar to such power. 
AIR 1960 Punj 147 (149) = 62 Punj LR 
102 . 


72. Powers of rerisiug authority. — (1) 
Where a superior disciplinary authority in 
exercise of revisional power proposes to 
impose n penally higher than the one 
originally imposed, it is at llberlv to pro. 
pose one of the more severe penalties 
but only tcntativelv and must beep an 
open mind, until consideration of the 
cause shown by dclincjiicnt against pro- 
po.scd ponaltv, whether or not to impose 
that penallv or any other major penalty 
(1962) 66 Cal WN ,51 (02) = 196'> ('>) Cri 
LJ .529 = .(1961) 3 Fac LR 274. 


73. Bias and want of bona fidcs 5 

also Note 75 (d). — (i) If there are go 
reasons to think that the mind of t 
bunal or aulhorily was prejudiced agaii 
person whose conduct was subject 
scrutiny, by reason of something prec< 
mg It. then the tribunal's finding shoi 
not be allowed to stand. 1962 (2) Cri 
529 (531 to 533) = 66 Cal WN 54 (i 


(2) Indication of punishment in charge 
memo bv enquiry officer — Amounts to 
prejudging the case — Whole proceed- 
ings are vitiated. (1967) 2 Andh WR 253 
(257) = 19(>8 Scrv LR 77 (DB). 

(3) All the stages of enquiry against a 

Government servant, are quasi-judicial in 
character and (he delinquent officer is 
entitled to unbiassed enquiry at both 
stages. ILR (1965) 1 Mad 487 (493) 

(DR). 

(4) Punishment indicated even in charge 
framed — Not sufficient to indicate any 
bias in the disciplinary authority. AIR 
1963 Manipur 28 (32, 33). 

(4-.A) Mere delay, though of a long 
period, between suspension and dismissal, 
is not sufficient to impute mala Tides. AIR 
1970 D(?lhi ,52 (55) (DB). 

(5) Where the enquiring officer only 

appraises the evidence and submits his 
conclusions along with the record of 
enquiry to the authority competent to 
impose the punishment, there is no deci- 
sion which is reached by the enquiring 
authority which can be challenged as 
being tainted by bias or for other like 
reasons. ILR (1965) 1 Mad 487 (495) 

(DB). 

(6) Representation bv Ihe petitioner of- 
ficer addressed to Chief Minister, Punjab — 
President’s rule in Punjab when office 
notes were put up before Secretary of the 
Department — Representation ordered to 
be filed by Secretary — It cannot be said 
that Sccrclarv had mala fide intention in 
witliholding representation from the Chief 
Minister. AIR 1970 Punj 112 (125) = ILR 
(1969) 2 Punj 304 (FB). 

74. Reasonable opportunity, what 
amouns to — General. — (l) The tests to be 
applied to find out whether a depart- 
mental cnquir.y was conducted in accord- 
ance with the principles of natural justice 
and whether the delinquent had reason- 
able opportunity or not arc follows: (i) 
Whether an opportunity to deny the guilt 
and establish his innocence had been 
given by framing definite charges and by 
<lisclosing the allegations on which the 
charges were based, (ii) Whether oppor- 
tunity to defend himself by cross-examin- 
ing the witnesses produced against him 
and examined in his presence and to exa- 
mine himself or any other witnesses in 
support of his defence was given; (iii) 
Whether no materials had been relied on 
against the delinquent in the enquiry 
without his being given an opportunity to 
explain the same: (iv) Whether opportu-' 
nily to make his representation as to 
why the proposed punishment should not 
be inflicted upon him had been given. 
1968 Lab IC 1268 (1270) (Tripura) •• 
1967 Rai LW 24 (27) = ILR (1966) 16 
Raj 740 (DB) •* AIR 1963 Tripura 20 
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(26, 27. 28) •• AIIl 1900 V:\i 110 1123) 
(DB). 

(2) What is reasiuuihlc (ippoiUiiiily has 
not been deliiun) in Iho ('.onsUliilion or 
the Uouoral Clauses Act. llul the wonls 
have ttiquiicil a legal meaning and it 
cannot be Icl't., lo the vagaries of each 
individual. The word ‘rea.sonahle' must 
therefore mean acotutUnq to rules of 
natural justice which are rules of law. 
AIR 1958 All 532 (539. 510) = ILR 
(1958) 1 All 577. 

(3) The essential element of reasonable 
opportunity is that the polilionor must 
know the precise charge against him aiul 
the evidence on which it is based. AIR 
1960 All 323 (330). 

(4) It is only when an action of the 
type, p.amelA', dismissal or removal or 
redqcU'CYi in^ rank Is proposed that there 
shoufa Be an' opportunity. This oppor- 
tunity should be a ro.Tsonablc one and 
therefore, the opportunity to show cause 
should cover both the points, namely, the 
question of guilt and the nature of 
punishment. A reasonable opportunity 
cpiitentplaled by Article 311 of the Con- 
stitution must refer to the opporlunily to 
show cause against the truth of the 
charges framed and the opportunity must 
also cover the nucstion of the nature of 
ptinishment. AIR 1903 Guj 244 (247, 
248). 

(5) All enquiries, judicial, departmental 
or other, into the con<Uict of individuals 
must conform to certain standards. (1959) 
2 Mad U 15 (24, 25) = 1959 MLJ (Crl) 
433. 

I I 

(6) That the opportunity to show 
cause must be reasonable implies that 
the finding arrived at in the enquiry 
against the public servant and on which 
action is taken against him is a bona fide 
one and it is open to examination by the 
Court to see whether it is such that it 
could possibly be reached by any reason- 
able person. AtR 1956 Mad 220 (225) 
AIR 1956 Pepsu 19 (26). 

(7) What Clause (2) of Article 311 
stipulates is "a reasonable opportunity of 
making representation on the penalty 
proposed"- Such an opportunily .should 
naturally permit not only a representation 
that penally propo.sed is excessive in 
quantum or characlor but also a repre- 
sentation that he is innocent of charge 
and that the penally proposed should not 
hence be imposed at all. .MR 1969 Ker 
244 (245, 246) = 1969 Lab IC 1110 = 

1968 Ker LJ 718 (FB). {1904 Ker LT 

180, Overruled.) 

(8) Question of reasonable opportunity 

to show cause is dependent on peculiar 
facts of each case. What Is reasonable 
Is" not necessarily what is best but, what 
is fairly appropriate under all cirumstances 
of case. AIR 1969 Delhi 145 (147) = 

1969 Lab IC 539 (DB) •* AIR 1956 Pimj 


.58 (02) - ILH (I9r)r.) pimj •,»;{(*, (DR) •• 
Aja 19.51 Rtuu (;i.'..5) - 50 Bom I^R 

172(1)11). (Implii-dlv Overruled on .'iiiolhcr 
point in AIR SC 375.) 

(9) ^Vhal con.‘ililulcs a ‘ri“n.sj)nablo op- 

portunity' will gcuerallv <li'|>cnd on the 
fads and cirrum.vlanr("j of each case- 
AIR 19.59 Madh I’ra .322 (327) 19.59 

MPL.I 02.3 (l)lt) ** air 194.5 FC 47 
(58) = 1045 I'Ca 103 == II.R (1015) Kar 
(FC) 101 ** AIR 1958 Raj 1 (0) (DB) *• 
Ala 1957 All 274 (275) (DR) •* AIR 1957 
Aiulh Pra 414 (117) = ILR (1957) Andh 
Ih-a -102 (DB) *• AIR 1057 Andh Pra 197 
(200) (DR) »* n.R (1957) Andh Pra 715 
(738) •» AIR 1909 All 11 (14) = 1969 
lab 1C 1 ** AIR 1958 All 532 (537. 

538) = ILR (1958) 1 All 577. 

(10) Where orders were made against 

a person, it hoeomes dulv of the aulho- 
rilv lo hear judicially lhat is to say, in 
an objective manner impartially and after 
giving rca.sonablc opporlunllv to parties 
conccrnc<l in dispute, to place their res- 
peclive r.ases lieforc it passing an order 
which nifect.s a person. willioul giving 
him .an opporliinilv of being heard would 
be held lo be viliate<l a.s being contrary 
lo principles of naliiral jii.slice. 1960 Lab 
1C 712 (710) = (1968) I Andh WR 86 

(DR). 

(11) If the safcgriards provided bv Arti- 
cle 311 are not lo be rendered illusory, 
the words ‘rea.sonalile opp<»rlunitv’ must 
be deemed lo mean 'a real and adequate 
opporliinitv which is not merely nominal 
or a sham one.’ AIR 1958 Punj 327 (320, 
330) = .59 Puni LR .532 (DR). (Delin- 
quesR a.skod to defend himself before per- 
-son who Ls already biased .against him — 
Order of di.smissal (luasherl.) 

(12) Where rea.sonahle opporlunily has 
been given the failure lo give "reasonable 
facilities" is not a ground of complaint. 
AIR 1955 Pat 305 (315) = ILR 34 Pat 
625 (DB). 

(13-14) Reversion on ground of antece- 

dents and unsatisfactory character - 

Confindenfial information — Exclusion 
from .service on ground of antecedents 
and unsalisfaclorv character may affect 
his reputation and make him ineligible for 
fuluro employment — This entitles the 
civil servant to opportunilv to defend 
himself. AIK 1965 Ker 149 (152) = 1964 
Ker l.T 1066. 

(15) Order of removal from service 
which denied to non-applicant reasonable 
opportunity of defending him.self in dis- 
regard of profeclion afforded by Arti- 
cle 3U (2), was a nullity and non-exis- 
tent in eye of law. (1968) Jab LJ 1036 
(10.39). 

(16) It is not for the delinquent Gov- 
ernment servant to dictate the manner in 
which an enquiry shall be held in respect 
of his misbehaviour. He cannot even claim 
an enquiry as of right. All that he is entitled 
to under Art. 311(2) of the Constitution is 
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to have a notice ot the chaises IcvcJlcJ 
against him with opporlunilv to .submit 
his explanation thereto and a further 
notice of the punishment that Ls proposed 
to he inllieted on him with a like oppor- 
tunity to .submit whatever he has to .say 
in answer thereto. AIF^ I0f)2 Kcr 4.1 
(47) = (1961) 2 Lab LJ 50 = 1961 Ker 
LT 486 (DB). 

(17) In the context of .Article 311 (1) 

of the Constitution which forbids remoyal 
of a civil servant from service bv wav ol 
punishment ‘by an aulhorilv subordinate 
to that bv which he was appointed' it is 
reasonable to construe the provision in 
paragraph 1 of Rule 17 (2), Kerala Rules, 
as implying that it is the same authority 
that can initiate and pursue the steps 
enjoined bv it. Article 311 (2) does not 
purport to define what is reasonable op- 
porlunitv: it does not leave it to be 

defined bv rules either. What reasonable 
opportunity means, lias therefore, to be 
determined bv the Court. It means rea- 
sonable according to the rules of natural 
justice whicli arc rules of law. AIR 1960 
Ker 279 (280 to 284) = 1960 Ker LT 

222 * 1960 Ker LJ 239 = (1960) 2 Lab 
LJ 398. 

(18) In answer to a second show.cau.se 

notice under Article 311 (2). a Government 
servant Is entitled to make Itis representa- 
tion both on the merlt.s as well as on 
the quantum of punishment. In other 
words he is entitled to show two things 
viz., (1) that he is not guiltv and (2) that 
the punishment is severer than warranted. 
AIR 1961 Guj 130 (13.5. 1.36. 137) = 

(1961) 2 Guj LR 331 (DR). 

(19) Memo of charge menlioning pro- 
posed punishment violates Article 311 (2) 
— It shows that even before the charges 
were enquired into and a finding arrived 
at on tlie basis of the enquiry the Govern- 
ment servant had been prejudged- AIR 
1964 Mad 37.5 (37.5, 376) = (1963) 2 Lab 
LJ 62. 

(20) A punishment of suspension for a 
short period of six months as a re.sult of 
departmental proceedings is not one of 
the type of punishments covered bv Arti- 
cle 311 and where it is proposed to inflict 
.such a punishment it is unnecessary to 
issue a second show cause notice to the 
person proceeded against. AIR 1964 Mad 
518 (518) = (1964) 2 MLJ 07. 

(21) Question whether sufficient oppor- 
tunity umler Article 311 (2) w.as given to 
Government servant before his dismissal 
i.s one of fact — Concurrent finding bv 
Courts below that .sufficient opportunity 
was given — Finding is binding on High 
Court in second appeal. ILR (1961) 2 
All 90 (93) (DB). 

(22) The question whether reasonable 
opportunity has or has not been afforded 
to Government servant must depend on 
tacts of each case. AIR 1069 SC 1302 


(1304) = 1969 Lab 1C 534 = fl969) 2 
SCJ 779. 

(23) Departmental Enquiry — Person 
who had not given evidence at prelimin- 
ary invpsligalioii as wilness examined as 
witness at close of departmental enquiry 
— Prayer of delinquent for short ad- 
journment for cross-examination of wit- 
ness refused — Delinquent had not even 
lime to copy out deposition in chief before 
he had to cross-examine — Held delin- 
quent was not given reasonable oppor- 
tunity to defend himself. (1963)6 FLR 26 
(34) = (1963) 1 Lab LJ 708 (Cal). 

(24) When the Government servant 
concerned did have the opportunities 
referred to envisaged in Art. 311 (2) the 
more fact that the show cause notice at 
the second stage mentioned all the three 
punishments referred to in Art. 311 will not 
make the notice bad. AIR 1960 SC 530 (539, 
r>49, 541) = 1950 Siipp (1) SCR 892 ** 
AIR 1969 Delhi 145 (149) = 1969 Lab IC 
.5.39 (DB) •» AIR 1964 Cal 68 (71, 73) = 
68 Cal WN 720 (DB). 

(25) The reasonable opportunity con- 
templated by Article 311 (2) has manifest- 
ly to be in accordance with the rules 
framed under Article 309. AIR 1963 SC 
779 (785, 786) = (1963) Supp (1) SCR 648. 

(26 In determining the rca.sonableness 
of oppc.rtunity to show cause against 
action proposed, court cannot, be influ- 
enced hv considerations which are extra- 
neous to legal is.sue involved viz. resort 
to hunger strike and similar extra-legal 
methods for enforcement of legal rights. 
AIR 1969 Cal 397 (401, 402) = 1969 Lab 
1C 1094 = 73 Cal WN 803. 

(27) Complianre with Rule 55 of the 
Civil Services (Classification, Control and 
Appeal) Rules is necessary. The person 
proceeded against should have an oppor- 
tunity of rebutting evidence that is pro- 
po.sed to be used against him. ILR (1957) 
9 Assam 223 (242) (DB). 

(28) Under Article 310 the tenure of 
an employee under State Government is 
at the ple.asurc of the Governor. This 
pleasure being restricted bv the provisions 
of Article 311 of the Constitution, an order 
of dismissal can onlv be set aside on the 
ground that the provisions of Art- 311 (2) 
have been violated. AIR 1962 Assam 17 
(18) (DR). 

(29) The protection granted to the peti- 
tioner untlcr Article 311 of the Constitu- 
tion is confined to an opportunity being 
given to him to disprove the charges and 
establish his innocence. AIR 1960 Assam 
141 (143, 147, 148) (DB). 

(30) Dismissal order passed without 
giving reasonable opportunity to dismiss- 
ed teacher to defend himself — Order is 
against the principles of natural justice 
and invalid and therefore, liable to be 
qua.shed under Articles 226 and 227. 1968 
Lab IC 80 (81) = 33 Cut LT 171 (DB). 

(31) Restrictions in regard to the right 
of representation as provided in Clause 5 
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Uule 11 ot' the Civil Services IClassi- 
flcrttioii, Control and Appeal) luilcs are 
not unreasonable nml do not anionnl to 
a denial of fair and reasonable oppen-. 
tunilv to Ihc delinquent Government ser- 
vant to defend himself. A Government 
servant is in a respon.sible and privileged 
position. The opportunity that can be 
afforded to him to explain the cliargi's 
against him need not be identical with 
that which is allowed to an ordinai-v 
accused. It is siilficient if the oppor- 
tunity is a reasonable opporlimily: (!9(VI) 

1 Mys LJ 333 = (lUtVl) \) FIJI \\H ||>H). 

(32) The expression giving reasonable 
opportunity means opporlunitv. the vital 
elements of which arc timely notice and full 
opportunity to the person concerned, to 
present all Ihc evidence and arguments 
which he deems important for the pur- 
pose of his case. The enquiry officer must 
conduct the hearing with open-mindedness, 
fairness and impartiality and must ap- 
proach the hearing without bias and with 
out preiudgment of the issues. AIR 1951.‘ 
Puni 402 (412. 413) = 61 Puni LR 167 

(33) A ^ Government servant cannot 
claim a right to be associated with the 
investigation which culminates in the 
enquiry against him cither under any 
statute or rules or even under the prin- 
ciples of natural justice. (196.‘>) 67 Puni 
LR 763 (766). 

74 (a). Two opporlunillcs. — (1) There 
must be two enquiries or opportunities, 
the one as regards charges and another 
as regards the punishment. AIR 1956 SC 
160 (164) = 1966 SCR 1011 *• AIR 1958 
Andh Pra 269 (272) = ILR (1957) Andh 
Pra 780 (DB) •* AIR 1958 Raj 1 (3) 
(DB) AIR 1957 All 439 (447) (DB) 

AIR 1963 SC 1612 (1614, 1615) = (1964) 

2 SCR 1 ** 1957 All LJ 62 (67) = 1956 
All WR (HC) 759. 

(2) Two opportunities arc essential — 
Ihc first is a matter of natural iuslicc, 
the second is a constitutional injunction 
AIR 1958 Andh Pra 269 (272) = ILR 
(1957) Andh Pra 780 (DB). 


(3) Under Article 311 there are two 
stages in the proceedings, Ihc first being 
when the charges are enquired into and 
at this stage the person required to meet 
the charges should be given a reasonable 
opportunity to enter into his defence; 
and the second stage is when after the 
enquiring authority has come to the con- 
clusion on the charges and there arises 
the question of the proper punishment to 
be awarded' A notice has then again lo 
be given to show cause again.st the 
punishment proposed. AIR 1964 Pal 168 
(171) •• 1968 BLJR 815 (821, 822) (DB) •• 
1959 Andh Pra 497 (503) (DB) ** AIR 
1961 J and K 25 (26, 27) (DB). 

(4-6) The opportunity under Clause (2) 
should include opportunity to show cause 


JuU tiulv agiuiist Ihc puni.slnnoiil but al.so 
against the gioiiiuls on wliiih it was pro- 

VnrS‘ 4 ‘V. '’"■•"‘I "‘I* punisliincul. AIK 
9o8 .Andh Pra 240 (2.51) (|)K) ** AIR 

iy..7 .Amlli Pra ,370 (37.3) = ILR (|‘J57) 
An<lh Pra *• AIR 1956 Bom 483 (489) 
** AIR 195b PaJ 228 (2,32) (DB). 

(6) A further ‘opportunilv to show cause 

as contcmplalcd bv Article 311 (2) 

nnp|ies that reasons for coming to con- 
‘•lusion about civil .servant's guilt must be 

I la .118 (.320) = 19(5.4 MPL.j 493 

(7) Under Section 126 of the Stale Con- 
sliijilion the civil servant against whom 
a ilcpartmcnlal onquirv is held is entitled 
U> have an opporlimity of showing cause 
at two stages, once at the cnquii'v sl:i«'e 
against the charges brougJit again.st him 
and agiun alter he is found guilty and 

punishment is provisionally proposed 

against the punishment so proposed upon 

^ 

(8) Reasonable opportunity as eontem. 
plated by Article 311 (2) envisages (a) an 
oppoitunity to deny guilt ami establish 
mnocence. which the petitioner can only 
CIO if he IS told what the charges levelled 
against him are and the allegations on 
which such charges are based; (b) an 
opportunity to defend himself by cross- 

"'‘/"esses produced against 
him and finally (c) an opportunity to 
make his representation as to whv the 
P^/^P^sed punishment should not be 
mflictel on him. which he can only do 
if the competent authority, after the 
enquiry is over Icnlalivclv proposes to 
inlhct one of (he three punishments and 
communicates (he .same to the Govern 
ment servant. AIR i960 Ker63 (65 fifil - 
1959 Kcr LT 961 = (I960) 1 Lnb I I 

Pra)'®"®’ ® '=^2' (DB) (Andh 

(9) Finding of inquiry officer or sum 
marv hereof sliould he supplied along 

(DbV*^’ ^ ^ (1965) 7 OJD 93 

(10) Judicial officer in Stale service — 
Enquny started again.st him by appoint- 
ing Enquiry Commissioner — Enquiry 

i’Zl'l . - Sho"- cause notice 

issued bv punishing authority — Offiror 

at this 

.. t hi.s IS so even when punishimr 
authorilv differs in some respects from 

air I963 Ker 92 

(11) Reasonable opportunity should bp 

Snsl "lh‘ """'h cause 

^id ilL» 7. made against him 

.mil tlidt is also a prolectton afforded to 

ii 300 Article 311. though 

u9mTi = 'lr 
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tunily after the issuin'.' ol the show cause 
notice and it is always open to a Gov- 
eminent servant against whom enquiry 
ha^ already been held to urge before the 
'or reorovina 

the basis of the malena* on Ine 

the proposed ;49) = 

awarded to him. VVR (HC) 

1958 All LJ 280 = 1^58 Ail WK (liG) 

429. 

(13) Opportunity to show cause 
proposed punishment — Mere menli 
pmpS punishments in charge-sheet 

not sufficient — Second opporlunilv to 
show cause against proposed punishment 
must be given when Authority decides to 

punish 

enquiry report. AIR All 49- (493. 

494) » (1968) 1 Lab LJ 427. 

(14) If reasonable opportunity has not 
not been afforded at the first stage, it 
can be afforded afterwards. 

second stage is entered up«n AIR 195' 
Madh Pra 126 (132) •* A”! 1957 Punj 

42 (45) = ILR (1957) Pun.j 198 DB) 

AIR 1956 Madh B 257 (258) (DB). 

(15) The words 'but only on the basis 
of the evidence adduced during s’f®” 
enquiry" occurring at the end of the 
amended Cl. (2) of Article 311 leave no 
doubt that the Government servant is not 
entitled to adduce fresh or additional evi- 
dence at the second stage- At the second 
stage the Government servant can also 
urge that the charges levelled against him 
have not been proved or established and 
that no penally of any kind should be 
imposed on him or that on the findings 
reached at the eiiquirv the proposed 
penalty should not be imposed on him. 
AIR 1968 Madh Pra 132(134, 135) = 1968 
Lab IC 939 = 1968 MPLJ 14 (DB). 

(16) As regards the second notice, 

namely, the nolice lo show cause against 
the proposed punishment under Art. 311, 
Clause (2), it has been held that Ihe pro- 
per aulhorily lo give such notice would 
be the authority competent lo dismiss, 
remove or reduce. AIR 1954 All 487 (489) 
•* AIR 1953 Trav-Co 130 (139) = ILR 

(19.52) Trav-Co 884 = 1953 Cri LJ 752 
(FB) *♦ AIR 1956 All 151 (152) (DB) ** 
AIR 1953 Nag 69 (70) = ILR (1952) Nag 
955 (DB), 

[But sec AIR 1955 Assam 171 (174) = 
ILR (1955) 7 Assam 104 (DB).] 

(17) So long as the civil servant has 

been given a fair opporlunilv of defend- 
ing himself any irregularity in the en- 
quiry will not make the order of dis- 
missal, ro-noval or reduction invalid. 1I.,R 
(1957) Andh Pra 715 (721) (DB) ** AIR 
1955 Andhra 168 (171) ** AIR 1955 Pepsu 
172 (175) = ILR (1955) Patiala 314 •* 
AIR 1^4 Bom 351 (354, 355) = ILR 

(1954) Bom 915- 

(18) Where second opporlunity is 
fTorded to delinquent lo establisli his in- 
nocence under Article 311, defect of men- 


tioning penalties in cliargc-shcet becomes 
meaningless. 1968 Raj LW 272 (277) = 
(1909) 1 Lab LJ 382. 

(19) When the Government servant con- 
cerned did have the reasonable oppor- 
tunities envisaged in Article 311 (2) the 
fact Uk'I the sliow cause notice at the 
second stage mentions all the three 
punishments referred to in Article 311 
will not make the notice bad. AIR 1959 
SC 536 (542). 

(20) Article 311 (2) has been incorpo- 
rated in Rule 8 of Punjab Civil Services 
(Punishment and Appeal) Rules 1952 — 
The ’adequate opportunity of making any 
representation' envisaged by Rule 8 has 
lo be a real opporlunilv to represent 
against the alleged guilt of the official as 
well as again.sl the quantum of punish- 
ment propo.sed if any .such proposal has 
been made in the show cause notice. 1967 
Cur LJ 439 (444) (Punj). 

(21) After the opportunity under Arti- 
cle 311, Clause (2) has once been given, 
a furllier opporlunity need not be given 
lo the civil servant after the opinion of 
the Public Service Commission has been 
received under Article 320, Cl. (3) and 
the Government finally (lecidcs on the 
punishment lo be awarded. (1956) 2 Mad 
LJ 145 (147). 

(22) The impression that Article ,311 
particularly as it stood before its amend, - 
ments required that every disciplinary 
proceeding must consist of two inquiries 
one before issuing the show cause notice 
to be followed by anotlier inquiry there- 
after, is not correct. Such is not the re- 
(juirement of Ihe principles of natural 
justice. AIR 1909 SC 198 (204) = (1969)' 
1 SCJ 643. 

(23-24) It is tlie duly of the authority 
empowered lo dismiss or remove the 
delinquent civil servant lo come tp, a 
conclusion as lo Ihe parlicular penally "he 
proposes to inflict on Ihe servant and to 
call upon him lo show cause against that 
parlicular penalty. 

However, there is nothing in Article 311 
(2) slating that the show cause notice 
should specify Ihe parlicular penalty. 
AIR 1959 Tripura 51 (54, 56). , j 

(25) It will have lo be seen whether 

the enquiry at both the stages has been 
conducted substantially according to the 
principles of natural justice and whether 
the civil servant concerned has been 
given a fair opportunity to present his 
case to the competent authority and con- 
vince him about its justice. AIR 1956 Cal 
278 (279) ♦* AIR 1957 Andh Pra 794‘ 

(823) = ILR (1957) Andh Pra 80 (DB) 
** AIR 1957 Andh Pra 414 (417) = ILR 
(1957) Andh Pra 402 *• AIR 1957 Orissa 
184 (187) = ILR (1957) Cut 258 (DB): 

(26) If departmental enquiry had bfeen* 
duly held under the Service Rules the 
process need not be repeated again after 
the punishment to be awarded has been 
provisionally determined upon. AIR 1957 
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AH 767 {770) (Dll) •* AlU 1957 AH 0:VI 
(635, 630) ** AlU 1957 All 439 (447) 
(DU) AIR 1957 All 274 (275) (DU). 

(27) Where bv Iho snmo order in 
which fiiidiuf’s as to the charges were 
Siveti and punisliincnl was imposed. heUl 
that (here was no compliance with the 
provisions of sub-section (3) ol the 
said section. ILR (1966) 1 Mad 206 (221. 
222 ). 

(28-29) Reasonable opporlunilv to show 
cause against proposed action — Oppor- 
tunity to show cause against charges 
levelled given and availed ol bv Govern- 
mcnl servant — Secoml iiofu-o to .show 
cause against proijoscd punishineiil — 
Government servant not entitled to clud- 
Icngc finding of competent autliorilv on 
evidence in the ease. .MR 1903 Uoin 209 
(271, 272) = 65 Rom LR 444- 

(30) Government servant has right t() 
plead his innocence, at the hearing of 
show cause nidicc against proposed 
punishments. 1905 Kcr LT ;)a4 (5.50, 500) 

«= ILR (1965) 1 Ker 536 •* AIR 1063 SC 
1612 (1615) ** AIR 1900 All 323 (330). 

(31) The Departmental Enquiry under 

the Police Rules nor the provision.^ about 
reasonable opportunity in Article 311 (2) 
contemplate two proceedings. (1965) 2 

Lab LJ 645 (652) = (1966) 7 Gu.i LR 56 

(32) Show-cause notice issued bv olTi- 
cer not authorised to do so — Subsequent 
show-cause notice against punishment of 
dismissal issued by aulliorisod officer — 
Full opportunity given to polilioncr to 
pul forward his defence — No illegalitv. 
AIR 1969 Delhi 145 (149) = 1969 Lab 
IC 539 (DB). 

(33-34) Civil Servant — Termination of 
service — Reasonable opportunity of 
showing cause against action proposed to 
be taken in regard to him is condition 
precedent. AIR 1954 Mad 11.5.5 (1158) 
(1954) 2 MLJ 254 (DB). (Reversed on 

another point in AIR 1955 SC 817.) 

(35) Previous record of public servant 
taken into account in giving punishment 

Further opportunity essential. AIR 

1967 Pat 184 (185) = 1966 BLJR 732 
(DB). 

(30) Departmental enquiry — Cliargcs 
admitted — Second notice of proposed 
punishment has to be given, otherwise 
entire proceedings would bo vitiated, AIR 
1961 Tripura 1 (3). 

(37) Two opportunities to show cause 
not given — Order of di.scharge from ser- 
vice vitiated. AIR 1966 J and K 73 (74, 
75) = 1966 Kash LJ 142. 

(38) Held on facts that having con- 
sulted the Tribunal once again and hav- 
ing accepted its conclusion, the Govern- 
ment should at that stage, call upon the 
officer lo show cause again.st the punish- 
ment, because it was only then that thev 
could be said to have come to definite 
conclusions on the charges and the actual 


punislimenl to allow lhal provisionally 
delermiiu'd. (19.59) 2 Lab LJ 509 (574, 
575) (DU) (Andh Pra). 

(39) Pimishmcnl to Goveriuiiciil servant 

— Reasons need not lie given whenever 

Ihe Government agrees with ciuiuiring 
Tribunal. AIR 1966 SC 1827 (1831) ’*• 

(1959) Lab LJ 569 (574) (DB) (Andli 

Iha). 

(40) Madras Civil Service (Disciplinary 
Proceedings Tribunal) Rules (1955), R. 9 

— Disciplinarv proceeding against clclin- 
fiueiit tilfieer — Government socking ad- 
vice ol Tribunal — ll need not inform 
<»tVieer before iloing so. (1959) Lab LJ 
r>09 (574) (DU) (Aiulli Pra). 

(41) Cnnibinod notice to show cause 

against charge as well as against proposed 
pimishmcnl — Not vali<l — Puni.shmonl 
not operalixe. .MR 19(U Cal 626 (633) — 
0.5 Cal WN 007 (DB). (Overruled on 

another point in AIR 1966 SC 951.) 

(42) Cliarge-shoel calling upon railway 
servant to show cause against punishment 
and also granting oral enquiry, if de.sircd 
bv him did not amount lo prejudging of 
the issue and oral enquirv could not be 
termed as mere f:ir<'c. 1065 Ker LT 554 
(557) = ILR (196.5) 1 Ker 5.36. 

(43) Employee asked in charge-sheet 
itself to show cause why he should not 
be punished — Enquiry not tainted with 
bad faith AIR 1967 Cal 29 (.30) = (1969) 

1 Lab LJ 300. 

(44) The law both in England and 
India today is that, except in extreme 
cases where .statute itself bars incursion 
of natural justice bv c.xprcss provision to 
that effect or bv laving down that offire 
must be held at pleasure, opportunity 
must be given to emplovee before order 
of dismissal. (1966) 70 Cal WN 786 (8031 
= (1968) 1 Lab LJ 314. 

(45) A plea of innocence and the con- 

sequent prayer that no penallv should be 
imposed at all is open to a Government 
servant in showing cause .against the 
pcnaltv propo.sed under .Vrticle 311 (2). 

1908 Kcr LT 718 (721) (FB). 

(461 Issue of notice under Article 311 
(2) to pclitic)ner lo show cause against 
action proposed — Pcliti<jncr not allowed 
to challenge findings of enquirv officer 
buf asked only to show cause against 
prt)p»>sed punl.shmenl — Provisions held 
not followed. .MR 19.58 Madh Pra ,326 
(329, 330) ^ (19.591 I Lab LJ 41 = 1959 
MPLJ 128. 

(47) It i.s onlv in cases where the 
({uantum of punishment is determined not 
on gravilv of chargc.s proved but mainly 
on past record, that it i.s incumbent on 
punishing authority tc) give to the Gov- 
ernment servant at the second stage a 
reasonable opporlunilv lo show cause 
against proposed punishment by disclosing 
in the notice the past record and intimat- 
ing the Government .servant that it would 
be taken into eon.sideration in determining 



72 [Arts. 310 & 311 N 74 (b)] 


[The] Constitution of Indisi 


Articles 310 & 311 — Note 74(a) (confd.) 

the punishinct to be awarded. AIR 1967 
Madh Pra 207 (209) = 1906 MPJL 1111 
(DB). 

(48) Where the dismissing authority 
difTers wholly or paiiially Irom the find- 
ings in the enquiry report in respect of 
the charges against a Government servant, 
such authority should state its provisional 
conclusions on the charges in the notice 
issued to the Government servant pro- 
posing punishments so that the Govern- 
ment servant may have rea.sonable oppor- 
tunity to show cause against those con- 
clusions. (1966) 7 Giii LR 897 (913) (DB). 

« 

(49) Civil servant — Removal from 
service for failure to report on duty — 
Two opportunities guaranteed under Arti- 
cle 311 (2) not given — Order could not 
be sustained. AIR 1962 Mys 84 (85) = 
39 Mys LJ 1066 (DB). 

(50) Modification of standing order re- 
quiring the giving of second show cause 
notice at stage of imposing punishment 
of removal cannot be considered as fair 
or reasonable and should be set aside 
under Article 136. AIK 1969 SC 513 (623). 

(51) If there was an enquiry either 
under Rule 55 of the Classification Rules, 
or under any analogous rule such as 
Rule 7 (I) and (2) of the Disciplinary 
Proceedings (Administrative Tribunal) 
Rules, the delinquent Government servant 
is not entitled to a second opportunity 
to defend himself after the notice under 
Article 311 (2) is served on him. AIR 
1960 Orissa 68 (72) = (1959)1 OJD 157 
(DB). (ILR (1956) Cut 305, Dlsllng; Re- 
versed on another point in AIR 1963 SC 
779.) 

74 (b). Right to copy of findings of 
enquiry and oilier documents. — (1) Non- 
supply of copy of enquiry report amounts 
to denial of reasonable opportunity. AIR 
1969 SC 1302 (1303) = 1969 Lab IC) 634 = 
(1969) 2 SCJ 779 •* (1069) 1 SC WR 968 
(971) = (1969) 2 see 128 ** (1969) 1 SC 
WR 868 (872) = (1969) 1 SCC 804 •• 1969 
Lab IC 1441 (1443) (Goa). (Rule 15 of 
Central Civil Services (Classification, Con- 
trol and Appeal) Rules (1965) are manda- 
tory — Removal of delinquent servant from 
service — Disciplinary authority must 
supply copy of report of Inquiring auth- 
ority along with show cause notice ) ** 
AIR 1967 Punj 344 (345) = 1967 Cur LJ 
127 ** (1967) 14 Fac LR 449 (456) (Cal) 
•• AIR 1963 Bom 137 (142) = 65 Bom 
LR 54 (DB) •* AIR 1960 Mys 159 (161, 
162) = 38 Mys LJ 79 (DB) ** AIR 1959 
All 47 (49). 

(2) Enquiry Officer relying on report 
in prelimminary enquiry to the prejudice 
of delinquent without giving copy of it 
and opportunity to meet allegations con- 
tained therein ~ Held, enquiry was 
vitiated. 1968 Lab IC 1268 (1272) (Tri 
pura). ' 


(3) Departmental enquiry — Preli- 
minary enquiry — Report — Demand of, 
may be refused. AIR 1960 Madh Pra 178 
(179) = 1960 MPLJ 110 (DB). 

(41 Omission to supply the delinquent 
a copy of the findings of the enquiry rela- 
ling to one of the charges — Fatal to 
the order of dismissal. 1968 Lab 1C 302 
(314) = ILR (1967) 1 All 239 (DB). 


(5) Held on facts that there was trans- 
gression of rules and the punishment 

could not be sustained. One of the steps 
which should have been taken by the 
Government lieforc it disagreed with the 
finding of (he Inquiring Authority in. 
which case alone it could impose a 
punishment on the petitioner was to 
comply wilh the requirements of Rule 11 
(10) of the Mysore Civil Services (C. C. 
A.) Rules, as provided in Rule 14-A (1) 
(f). (1963) (1) Mys LJ 167 (169. 170) 

(DB). 

(6) The supply to the delinquent of a 

copy of the report of enquiry is not a 
matter of statutory rule, but is in con- 
formity with rules of natural justice 
wliich require that he should be put in 
a position lo defend himself. (1962) 1 

Lab LJ 468 = (1961) 3 Fac LR 442 
(444) (Cal) ** AIR 1970 Punj 81 (83) = 
ILR (1968) 1 Punj 368. 

(7) Supply of copy of enquiry officer's 
report at the punishment stage is not 
essentia] in every case. (1958) 60 Pun 
LR 16 (19, 20). 

(8) Whether the opportunity afforded 
to a public servant in a particular case 
is reasonable must depend upon the cir- 
cumstances of that case. AIR 1969 All 11 
(13) = 1969 Lab IC 1. 

(9) The report of a fact-finding Enqui- 
ry Committee, preparatory to the issue of 
a charge-sheet, is not something which 
has to be disclosed to the delinquent in a 
departmental proceeding, unless such a 
report is aclally relied on for the purpose 
of the finding and the report. (1961) (3) 
Fac LR 344 (345) (Cal). 

(10) Failure to supply copy of report 

made by investigating officer — Charge- 
sheet containing almost everything stated 
in report — No prejudice caused lo de- 
fence of delinquent servant — Plea of 
failure to afford reasonable opportunity is 
not tenable. AIR 1969 All 542 (546) = 

1969 Lab IC 1318. 


(11) Where the civil servant is not sup- 
plied with a copy of the findings of the 
Enquiry Committee, he is not given the 
opportunity assured to him by Article 311 
(2), as he is deprived of a valuable right 
to submit satisfactory reply to the notice 
issued against him on the basis of the 
;‘nc, Enquiry Committee. AIR 

342) = I960 All LJ 727 = 
424(DB) ** AIR 1967 All 
iiJ <1;2)= 1966 All LJ 835. (AIR 1957 All 
J74 held impliedly overruled by AIR 1064 

** AIR 1961 All 276 (278) •• AIR 
1960 All 543 (544) (DB). 
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(12) DeparUnenliU enquiry — Section 
145 of the Evidence Acl — Denial lo sup- 
ply previous statements of witnesses — 
No adequate opportunity to defend. AlH 
I960 Madh Pra 178 (179) I960 MPLJ 110 
(DB) •• AIR 1968 Puni 312 (323. 324) - 
ILR (1967) 5 Puni 049 = 1968 Lab IC 
967 (FB) •* 1967 Cur LJ 401 (406) (Punj) 
•• (1966) 68 Pun LR 174 (180) *• (1959) 
2 Mad LJ 15 (25). 


(13) Delinquent charged for receiving il- 
legal gratiftcalion — Failure to supply 
copy of complaint forming basis of de- 
partmental enquiry to the delinquent in 
spile of his request — ^ His dismissal is il- 
legal AIR 1970 Pal 23 (25) (DB) = 1969 
BLJR 405 = 1970 Lab IC 53 (DB) ** 1965 
MPLJ 204 (206, 207) = 1965 Jab LJ 465 
(DB). 


(14) In a disciplinary proceeding, EvU 
dence Act does not apply. Inquiring offi- 
cer is entitled to receive any relevant 
fact in evidence, which may not strictly 
be evidence under Evidence Act- But 
even then it is not proper for inquiring 
officer to make local inspection aflci 
completion of enquiry so as to coUccl 
independent knowledge lor finding out 
for himself which of the two di.scrcpant 
versions of evidence i.s correct. (1963) 6 
FLR 26 (35) = (1963) I Lab LJ 708 
(Cal). 

(15) Statements of witnesses made at 
preliminary enquiry preceding depart- 
mental enquiry — Delinquent is cntilled 
to copies of such statements, only il those 
witnesses are examined at the depart- 
mental enquiry and only if he asks for 
such copies. AIR 1967 Madh Pra 215 (216, 
217) = 1967 MPLJ 174 (FB) ** AIR 
1960 Madh Pra 178 (179) = I960 MPLJ 
110 (DB). 

(16) Where adjournment is asked for 
inspection of deposition of witnesses exa- 
mined at local inspection, it should be 
granted. If time is not granted, it can be 
held that delinquent was not allowed pro- 
per and reasonoble opportunity of de- 
fending himself in disciplinary proceed- 
ings taken against ^'o^-AIR 1964 Cal 184 
(188, 189) = 68 Cal WN 203 (DB). 

(17) Departmental inquiry — Officer 
proceeded against is not entitled to 
copies of correspondence between officer 
holding preliminary inquiry and superior 
officer on question of starting depart- 
mentll inquiry. AIR 1963^ Madh Pra 115 
(117) = 1963 MPLJ 139 (DB). 

(18) The dropped charges were revived 
by Government on a confidential report 
bv the Public Service Commi.ssion. which 
gave reasons for its view. The dcliniiuenl 
officer had no access to this report. Lven 
if he was not entitled to such access, he 
was at least entitled to know the grounds 
upon which the Government disagreed 
with the explicit findings of the head of 
the department. The officer was not 
given any reasonable opporlunilv to show 


csui.se iigsiiusl nol miMclv the enluinco- 
monl of Ihc pensilly, but also the 
revivsd of Ihc chsirges. .MH 1963 Msul 14 
(15) ^ (1962) 2 ML.l 339 (DH). 

(19) Poliic Buies uiuler I'olne Act 
(1861), Soclions 7 ami 12, R- 16.24 (Pun- 
jab) — Doliiuiuenl official sdreadv liv- 
ing ictiiusile copies of sisileincnts of wit- 
nesses to be examined in dcparlnicnlsd 
entiuiry and neither disputing the lad 
nor sisking for another set — Another 
set of Ihoso very copies i.s nol required 
to be furnished. AIR 1969 Punj 131 (138) 
= 1969 Lab IC .573. 

(20) Discipliiiurv proceedings against 

Government servant — Roliisal In give 
copies of relavant docninenls to delin- 
quent, at initial stage bd'ore. he puls in 
tlefencc, not violative of principles of natu- 
ral justice. AIR 1964 Cal 184 (187 to 

1891 = 68 Cal WN 203. 

(21) Conduct of enquiry without sup- 

plying copies of documents or without 
allowing opportunities to inspect the 
same was bad. (1966) 12 Fac LR 21.3 

1219) (Cal) ** AIR IMl SC 1623 (1629) 
** (1966) 7 Giij LR 897 (911) (DB). 

(22) Documents and slalcmenls on 
wliicli cliarges wore based not supplied 
though callc{l for — Reasonable oppor- 
tunity to meet charges held nol given. 
AIR 1963 Tripura 20 (Pr 15) *♦ AIR 
1962 Rai 265 (269) = 1962 Ra| LW 246 
(DB). 

(23) Non-production of certain rele- 
vant documents which the delinquent 
called for in order to enable him to 
cross examine a witness, was a serious 
lacuna in the enquiry. (1966) 12 Fac LR 
104 (169) = (1966) 2 Lab LJ 532 (Cal). 

(24) Disciplinary proceeding against 
Government servant — Servant asking for 
copies of certain documents — Copies not 
supplied — Documents nol produced at 
time of enquiry — Report of enquiring 
officer referring to these documents — 
This is highly irregular. .4IR 1962 Tripura 
15 (17). 

(25) A document cannot be withheld 
from delinquent officer on the ground of 
privilege under Secli<*n 123 Evidence Acl 
unless the State shows tliat the claim of 
privilege slrictlv falls within four corner.s 
of provisions of law. AIR 1967 Punj 387 
(389) = (1968) 1 Lab LJ 446. 

(26) Government emplovcc challenging 

his reversion from officiating post — 
Official Communication dealing with his 
fitness to hold post — Employee seeking 
its production — Non-disclosure of such 
documents necessary for proper function- 
ing of public service — Production not 
ordered. AIR 1969 Delhi 246 (257) = 

1969 Lab 1C 974 (DB). 

(27) DclinciuenI refused copies of state- 
menls of vigilance staff — However, indi- 
cations of nature of evidence of each 
witness given — Held that it cannot be 
said that he is prejudiced in anv way. 
AIR 1968 Orissa 14 (16, 17) = 33 CuJ 
LT 1120 (DB). 
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(1^8) Fui)lic servant civen opportunity 
to meet all evidence on record — Aiili- 
CiUTUplion Deiiarlincnt Report of confi- 
dential iiKtuirv lield before framing 
charge not referred to bv In<iuirv Com- 
niissioncr — Tlicre is no denial of rea- 
sonable opportunity if public servant is 
not altowcd to meet the contents of the 
report. AIK 1960 Pat 116 (121) (DB). 


(29) App<jintnient to Government ser- 
vice — Right of applicant to compel Gov- 
ernment to di.sclo.se materials in the con- 
sideration of antecedents and character 
of applicant — Held applicant had no 
.such right. AIK 1905 Ker 19 (26) = 

(1900) 2 Lab LJ 93. 


(30) Reasonable opportunity of show- 
ing cause — Charge that railway servant 
concerned failed to show improvement 
in working in spite of bad reports against 
him — Such report must be made avail- 
able to him. AIR 1962 Raj 265 (269) = 
1962 Raj LW 216 (DB). 

(31) Held on facts that the Depart- 
mental Promotion Coinmillee went wrong 
in acting upon the confidential records 
which were not sliown to the petitioner. 
1966 Kcr LT 372 (373, 375) = 1966 Ker 
LJ 525. 

(32) The notice to show cause under 
Article 311. Clause (2) cannot be given 
on the basi.s of an unauthorised report 
by an inqulrv olTicer who fiad no juris- 
diction under the Service Rules to make 
the inquiry. AIR 1955 Nag 160 (163) = 
ILR (1955) Nag 93 = 1955 Cri LJ 974 
(DB). 


(33) Investigation bv C. I. D. into 
charges of corruption against police olTi- 
cer — Investigation started at instance 
ol pscudonvnjou.s petition — Tlicrc would 
be no question of confronting any of pro- 
secution witnesses with the statement in 
it and therefore, refusal to supply copy 
of it to delinquent officer will not 
amount to not giving fair opportunity to 
defend. AIR 1966 Mad 203 (215, 216 217) 
= (1965) 2 Mad LJ 421 (FB). 


(34) Held, on facts that the civil ser- 
vant who was dismissed was clearly en- 
titled to copies of the earlier statements 
of the witnesses who gave evidence be- 
fore the Enquiry OlTieer. Those statements 
were relevant. As copies of tlio.se state- 
ments were pl.^inIy not given to him the 
enquiry conducted hv the officer was 
in accordance with rules of natural 
tice and the dismissed civil servant 
denied a reasonable opportunity of 
lending himself against the charges 1964 

^1PL.I 705 (771, 772) = 1901 Jab LJ M 7 
DB) ** (1967) 1 Lab LJ 455 (460) (DB) 

ItiUl), 

(35-36) Reasonable opportunity for de- 
icnce — Enquiry into sixteen charges 
against offieer — OlTicer found guilty of 

wfih'^nn ~ Officer not .supplied 

NMth copy ol document relating to one 

charge out of sixteen — Even assuming 


not 

ius- 

was 

de- 


thal this document should have been 
suinmonetl to give an opportunity to the 
officer for his defence it would have 
affected only one of the 14 charges, and 
could not be construed as a document 
which had prejudiced the cli.sposal of the 
rest of the charges. AIR 1966 Mad 203 
(215, 216, 217) = (1965) 2 Mad LJ 421 
(FB). 

(37) Inquiry Officer not relying on 
preliminary inquiry report of Sub-Inspec- 
tor against civil servant concerned — Such 
report not referred to cither in the 
charges levelled against civil servant or 
in statement of allegations supplied to 
him — Non-suppIy of copy of such re- 
port to civil servant is not a vital flaw 
so as to vitiate inquiry proceedings. AIR 
1961 Guj 130 (134, 135) = (1961) 2 Guj 
LR 331 (DB). 


(38) Petitioner demanding inspection of 

certain documents — Relevant documents 
furnished — Prayer for irrelevant docu- 
ments disallowed — Petitioner not shown 
to be prejudiced — Enquiry not vitiated- 
AIR 1969 Delhi 145 (148, 149) = 1969 

Lab IC 539 (DB). 

(39) Though it is competent to lake 
into consideration the record of the past 
service of civil servant in order to deter- 
mine the appropriate punishment, the 
civil servant concerned must be apprised 
of that record before taking it into con- 
.sidcralion and also of the fact that it 
would be so taken into consideration. AIR 

^26 (133) (DB). (AIR 

1954 Nag 90, Rcl. on.) ** AIR 1967 Ori 
49 (50, 51) = 7 OJD 136 (DB) ** AIR 
1965 Manipur 46 (48, 49) 


v^ivu ourvanis 


bervicc book is maintained by the head 
of office and Government servant can- 
not be fastened with notice of contents 
thereof. AIR 1962 Him Pra 41 (42). 

(41) In cases of wrongful dismissal 
normal rule is that the dismissed em- 
ployee IS entitled to reinstatement but 
there can be cases where it would not bei 
expedient to follow the normal rule and 

10 Fac LR 

(22b) (Cal). 

(42) Departmental enquiry — Peti- 
tioner requiring copies of certain docu- 
ments before replying to charges — Peti- 
tioner informed about offices where docu-’ 
ments were available for his inspection 

caused to him. 
AJR 1966 Pun, 1/5 (178) = 67 Pun LR 


lo personal hearing. — (i) 

Rule that a parly to whose prejudice an 
order IS intended to be passed is entitled 
to a hearing applies alike to judicial tribu- 
nals an<l bodies of persons invested with 
authority to adjudicate upon matters in- 

<‘onsequences. AIR 1969 Ker 

IT 70 1069 Ker 

(J^R)- (AIR 1953 Trav-Co 140 and 
AIR 9a4 Trav-Co 32 and AIR 1957 Trav- 
Co 124 and AIR 1958 Ker 1 and 1959 Ker 
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Articles 3t0&31t — Note 74 (c) (eoiiia.l 
LT i)5a lielcl no! an>Uc:\blo m vuw «>l 
AIR 1007 SC 1209.) 


(2) The. risht which 15. envisasot hy 
Rule 32 of tiio Kashmir Civil Services Uiilcs 
is an impoilaul and snhsUmlivc ii«lU and 
denial of Ihis viaht to Ihc pclilunuM- vih^ 
ales the proceeding agamsl him. All\ i Joo 
J and K 28 (28, 29} (D13). 

(3) Rwlcs affording personal hearing lo 
delinquent olTicer at enquiry stage 
at appellalc stage — No .'.uoh hearing 
given — Enquiry is vilialcd. 19(»9 
896 (898} = 35 Cut LT 391 (OB) AIK 

1965 Cal 657 (500, “‘I “ • ,Vr 

LR 174 ** 1967 Cur LJ 156 (166) — ILR 

(1967) 2 Puni 471. 

(4} Dismissal of public servant — Ap- 
peal ^ No rvilo iKal personal hearing 
should be given, though it is biller to gi\e 
such hearing. AIR 1969 All 11 (14)- 1 J69 

Lab IC 1. , 

(5) The right to be heard 
sneaking. Ihe right to represent ns case 
7ih\ lx denial of this right may m s.>mc 

cases, amount lo a = 

opporlunitv- AIR 1903 All .U d 
1962 All LJ 905= (1963) 1 Lab LJ 478 

*^(^1 Affording a personal hearing is a 
part of the rcasonabla opportunils gua 
ranleed under the Constitution. A per- 
sonal hearing includes a 
case AIR 1961 All A5 (50 = 

All 259 (AIR 1968 SC 3tl0 and AIR 1959 

SC 308, Foll.l AIR 1959 ^963 

Reversed on another point in AIR 1903 

All 94.) 

(7) Northern Railway Discipline and Ap- 
e. I Titiinc rhaotcr VL Rules 51 and a3 

1 Lab LJ 301. 

(8) AdminislraUve Tribunal “ 

judicial proceedings — Police t 

niscinlinarv proceedings — I unisnmem 

Assam 373 (DB). 

(9) Personal hearing given to ^cj-vant 
bv the Tribunal — State Government not 
Biding any personal hearing before passing 
of order of removal - Removal is not ib 

legal 1968 Lab 1C 13:W (1334, 1335) 

M Cut' LT 884 (DB) (Orissa). 

(10) No rules were framed by the Gov- 
erninenl of West Bengal as (•ontemplaled 

by™ maiall Cadre b>>‘ 

framed by the Centre were followed by 
the State Government as ad hoc rules and 
fl Selection Committee was appointed 
which went into the merits of the various 

olliccrs and decided as lo 

could be promoted or not. The petitioner 


who was acting as .Sdililioiial Siipcrintciid- 
ent of rolk-c. having been rcvrleiJ 
to the rank «>f Oeputv Supcriiilcmlcnl ol 
Police bv this Cuimnillec, lie applied under 
Article 226: 

Held, Unit, as the reversion was done 
by way of piiiiislimciil, Ihc pclilioncr 
ought lo have been .served with a cliarge- 
shcel and hcaiil in dolonco. I'lic order oi 
reversion should liavo boon made alter 
giving him .^n opporlunitv lo be heard- 
AIR 1958 Cal 546 (548. 549. 5.50)= 02 Cal 
\V N 5 16 . 

(11) Even if rofixalion of Ihe date ol 
bii'lli of the olVii er cannot be l onslrued 
as amounting lo peiiallv, ncvcrihcle.ss such 
rcfixalion coulil be imule only alter com- 
plying with llie principles of natural 
iuslice bv giving her an adeqnalo oppor- 
lunily of being heard (audi alleiam por- 
tern) and prove her corrcel .age. AIR 1965 
Orissa 81 (85, 86) = (1965) 7 Ori JD 93 
(DB). 

(12) Punishing authoritv should give a 
personal hearing to person charged and 
next, the punishing authority should pass 
final orders. AIR 1959 Cal I (4, 5) — 
62 Cal WN 842 (DB). 

(13) Reasonable opportunity m sliow 
cau.se against proposed action — Removal 
of on'icers from oiricc of Co-operative 
B.ank for default in repayment of loan 
without giving an opportimitv h> explain 
their position, is opposctl to natural ju.stice 
and hence wrong. 1906 Cur LJ 405 (406) 
(Pun.i). 


(14) Though it is not necessary that an 
opporlunitv for a personal hearing should 
bp given liy the dismi.ssing authoritv to 
constitute a reasonable opportunity under 
Article .'111, Clause (2). yet, it may be de- 
sirable in some cases that the dismissing 
aulborilv sliould alVord an opportunily ol 
a personal licaring lo the civil servant con- 
cerned. :\IR 19.56 Orissa 219 (222)= ILR 
(19,56) Cut ,537 (DB). 

(15) Where a public servant, against 
whom a departmental enquiry 1ms been 
held, on receipt of the usual notice of 
punishment, shows a written cause and 
further prays that he may also be personal- 
ly heard, the failure, to give a personal 
hearing docs not cause irregularity or 
prejudice. AIR 1963 Madh Pra 216 (218) = 
1963 Jab LJ 98 (DB). 

(16) An opporlunitv of making oral re- 
presentation is not a necessary postulate 
of an opportunity of showing cau.se wilhm 
the meaning of Article 

Madh Pra 114 (116)= 1964 MPLJ 8b = 
(1904) 8 Fac LR 210 (DB). 

(!7) An opporluiiilv cif cause 

against the action proposed lo he taken 
against a public servant must be reasonable 
opportunily. AIR 1900 SC 493 (600). 

(18) A Government servant against 
whom charges are held proved after en- 
(luiry and punishment is proposed to be 
imposed is not entitled to a personal hear- 
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ArUcJcs 310&311 — Nolc 74 (c) (confd.) 
int' ;»( UiHt stiigc. (190G) 7 Guj LH 897 
(yir>. 910) (DB). 

(19) Gc)vcTninciil servant — Dismissal on 

ground ol diso{)cdience — Finding of ap- 
pellate aidhortly based on admission in 
petition <>1 appeal itself — No inquiry is 
necessary. AIR 1907 Ori.ssa 20 (28)== 

(1905) I Lab L.J 349 (DB). 

(20) Notice calling upon servant to sln)W 
cause against proposed punishment and 
also granting oral enquiry, if desired by 
him --- N<itico not menlioning that punish- 
ment was also ba.se<l <m adverse lemark.s 
in his ciinfidcnlial chaiaclcr roll — Confi- 
dential roll ioutul dis{-uss('<l with him in 
personal hearing — Held, servant was 
given reasonable opi)ortunitv to e.splain ad- 
verse r<'marks. ILK (1965) Cut 147 (150, 
151)= (1905) 7 Ori .ID 130 (DB). 

(21) Tribunal giving personal hearing — 
Stale not giving opportunity for making 
oral representation — There is no denial 
of reasonable opportunity. AIR 1904 
Orissa 241 (244, 245)= (1905) 7 OJD 147 
(DB). 

(22) Personal hearing — Appellate auth- 
(Mily's discretion to give — Iligh Court 
cannot control the exercise of that dis- 
cretion. AIR 1959 Punj 043 (645). 

(23) Rca.sonable opportunity — Person- 
al hearing not necessary — All that is 
needed is that reasonable opporlunilv lo 
show cause against action lo be taken 
must be given — Permission lo be repre- 
sented bv counsel is discretionary with En- 
quiry OlTirer. AIR 1966 Punj 175 (178) = 
67 Pun.) LR 404. 

74 (d). Right to be represented, — (1) 
It cannot be said that the denial to be 
represented by a lawyer will amount to 
a violation of the principles of natural 
,iusli(;e. AIR 1963 Tripura 20 (31). 

(2) Ordinarily, the right to a hearing 
has always included the right to the aid 
of counsel. The right docs not apply to 
cases where agency is engaged in reach- 
ing a purely executive action. 1959 Ker 
LT 141 (146) = (1959) 1 Lab LJ 611. 

(3) Whelhcr lo allow or not a lawyer 

to represent the delinquent public servant 
is a matter discretionary with the auth- 
ority concerned. 1966 BLJR 825 (829) 

(DB). 

(4) Charges, pure questions of fact, and 
within knowledge of delinquent — Enquiry 
only by police officials — Refusal to allow 
engagement of lawyer not discriminatory. 
AIR 1968 Orissa 14 (15, 1G)= 33 Cut LT 
1120 (DB). 

(5) Reasonable opportunity — Denial of 
legal assistance — No complcxilv of fads 
— Public scrv.nnt capable to cross-examine 
witnesses and meet charges — No denial 
of reasonable opportunity. AIR 1904 Ori.ssa 
241 (244)= (1965) 1 Lab LJ 173= (1965) 
7 OJD 147 (DB). 

^ (6) Though in a departmental proceed- 
ing a delinquent public servant is not en- 


lillcd to be represented by a lawyer, never- 
theless, there may be special circumstances 
which inav indicate that without legal as- 
sistance he may not be able lo adequately 
cross-examine llie witnesses or establish his 
innocence: AIR 1965 Orissa 183 (187) = 
(1965) 7 OJD 74 (DB). 


(7) In the absence of a specific rule re- 
quiring permission to bt given to a civil 
servant to engage counsel to defend him, 
refusal to grant such permission will not 
be a denial of reasonable opportunity to 
show cause. ,MR 195G Mad 400 (401) = 

1950 Cri L Jour 1081 =<= •= AIR 19.54 Cal 335 
(337) *•= AIR 1948 Mad 379 (380) (DB) ** 
AIR 1900 Punj 175 (178)= 07 Pun LR 404 
** 1901 Raj LW 104 (100, 107)= ILR 
(1900) 10 Raj 1419 (DB) ** AIR 1966 Mys 
220 (221, 222)= (1965) 2 Mys LJ 490 (DB) 
='•» AIR 1966 Mys 218 (219)= (1964) 1 
Mvs LJ 333 (DB) ** AIR 1963 Punj 90 
(91)= 1962 Cur LJ 541 ** 1964 MPLJ 765 
(771) = 1964 Jab LJ 537 (DB) ** AIR 
1960 Assam 141 (148, 149) (DB). 


fSee however AIR 1957 Andh Pra 414 
(418)= ILR (1957) Andh Pra 402.] 

(8) Constituent elements of “reasonable 
opportunity” — Departmental proceedings 
' — Delinquent's right to be represented by 
lawyer — - Charges pure questions of facts 
and wilhin knowledge of delinquent — En- 
quiry only by police officials — Refusal to 
allow engagement of lawyer not discrimi- 
natory. AIR 1968 Orissa 14 (15, 16) = 
33 Cut LT 1120 (DB). 

(9) Reasonable opporlunilv — Personal 
hearing not necessary — Permission to be 
represented by counsel is discretionary 
wilh Enquiry OfTiccr. AIR 1966 PunI 175 
(178)- 67 Pun LR 404. 


(10) Though a public servant has no ab- 
solute right to be represented by a lawyer 
in a departmental enquiry on charges 
levelled against himself, the denial of the 
assistnncp of a lawyer may in certain cir- 
cumstances amount to denial of a reason^ 
able opportunity wilhin the meaning of 
31; (2).* (1965) Jab LJ 1102 = 

1966 MPLJ 325 (328) (DB). 


Ill) me aenini to a workman of ms 
rc<|uest of being represented through a law- 
yer ]ji a disciplinary enquiry is not opposed 
to principle of natural justice. (1964) 1 

Mys 333 (3.36)= (1964) 9 FLR 98 (DB). 


(12) Article 311 which enjoins a reason- 
able opportunity for defence does not In 
terms speak of an opportunity personal 
to hini. Nor does it expressly forbid its 

counsel. AIR 1964 Mys 
250 (254) = (1903) 2 Mys LJ 1 (DB), 

(13) There is no distinction between the 
expressions ‘‘reasonable opportunity” and 

adequate opportunity”. A thing which 
w(.uld not be adequate would not be rea- 
sonable and a thing which is reasonable 
be adequate. 1969 Lab IC 1149 

Lrq'* r \ T Ker 34 (35) = 

1968 Cn LJ 165= 1967 Ker LT 743 
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(19fi7) 2 All. WR 253 (206, 207, 209. 260)-= 
1968 Serv. LR 77 (DB). 

(14) If Government servant is not realiv 
capable of entering on his defence with 
any dcgref. of elTioionoy, except with the 
assistance of lawyer, an opportunity 
given to him to defend case by himself 
cannot be regarded as opportunity in real 
sense of the term. (1967) 2 An WR 203 
(200)= 1968 Serv. LR 77 (DB). 

(15) Case being of unusual complexity 
— Petitioner having no experience of 
law — Refusal to permit him to be rc> 
presented by lawyer held amounted to 
denial of reasonable opportunity of show- 
ing cause. AIR 1962 Orissa 78 (82, 83, 
84)= 27 Cut LT 266 (DB). 

74 (e). Right to call wltness'^a. — (1) 
Public servant neither given opportunity 
to adduce evidence in enauirv nor to 
cross-examine witnesses deposing against 
him — ^quiry vitiated dUe to violation 
of Art. 311 (2). AIR 1967 Pat 184 (185) 
= 1966 BL.TR 732 (DB) **AIR 1958 SC 
300= 1958 SCR 1080. 


(2) The Government servant must be 
given an opportunity to defend himself 
against the charges, examine witnesses, 
and cross-examine witnesses, etc. AIR 1954 
Vindh Pra 50 (51). 

(3) By Art. 311 a public servant is en- 
titled to show cause against the action 
proposed to be taken in regard to him. 
but exercise of the authority to pa.ss 
an order to the prejudice of a public 
servant is not conditioned bv the holding 
of an enquiry at which evidence of wit- 
nesses viva voce, notwithstanding an 
earlier fair and full enquiry before the 
Enquiry Commissioner is recorded. AIR 
1060 SC 493 (500) = (1969) 2 SCR 569. 

(4) Enquiry against police officer for 
misdemeanour — Enquiry held under 
special procedure prescribed bv Rules — 
After Constitution he is entitled to exa- 
mine himself and other witnesses in sup- 
port of his defence. AIR 1961 SC 1245 
(1253, 1264). 

(5) Departmental enquiry — Enquiry 
held behind the back of delinquent -- 
Delinquent not called upon to call his 
witnesses or to examine himself as wit- 
ness or to cross-examine witnesses — 
Enquiry held vitiated. (1967) 2 An. WR 
t2l (130)= (1967) 2 Andh LT 198. 

(6) Omission to give opportunity to 

officer to produce his witnesses and lead 
evidence in defence — Whole proceeding 
held vitiated. AIR 1988 SC 168 (160, 161) 
= (1967) 3 SCR 848 **AIR 1962 Punj 355 
(359, 360)= 64 Punj LR 431 •• AIR 1962 
Raj 265 (269, 270)= 1962 Raj LW 246 

(DB). 

(7) In order that a civil servant may 
have an adequate opportunity of examin- 
ing witn8sses he will be entitled to ask 
Ihe enquiring officer to summon witnesses 
cited by him. AIR 1956 Puni 58 (63) = 


ILR (1956) Puni 2;i6 (DM) ♦"(1955) 68 
Mud LW 683 (68.5). 

(8) If a witnos.s, hv a person 

lacing disciplinary cniiuirv, is tinder the 
Conlru) of disriplinavY aiilliorify and if 
the evidence of the witness is material 
for purposes of onciuiry. Hkmi the aiillio- 
rity should arrange for the pivaUiction of 
that witness at omiuiry. (I0t)3) 6 I'LH 
214 (217)= (1963) 2 Lab L.I 174 (Cal). 

(9) It is not for oiupiiring olTi<-pr to 
pick and choose witnesses on behalf of 
delinquent. (1963) 6 FLK 26 (34)= (1963) 

1 Lab LJ 708 (Cal). 

(10) Where the evidence of a high 
official, is on the face of it relevant, there 
is no power in the enquiring tribunal to 
exclude such evidence. (lO.^O) 60 C.al WN 
692 (609). 

(11) Enquiry Officer not allowing civil 
servant to produce witness to prove the 
nature of letter received bv him (the offi- 
cer) from his superior officer, on grountl 
that witness could not ho prcsunicd to 
know the contents of official communi- 
cation. the witness being a private person 
— Held that this amounted to pre-judg- 
ing evidence of witness and that refusal 
to examine witness constituted serious 
irregularity. AIR 196.3 Madh Pra Iia 
(118)= 1963 MPLJ 139 (DH)- 

(12) Where the enquiry was conducted 
m the presence of petitioner who w.aa 
given a right to cross-examine witnesses 
and right to fdc his written statement 
criticising evidence iod against him. hold 
that there was no violation of principles 
of natural justice mcrclv he<’an-sc emiuiry 
officer did not volunljirilv give peUli‘iner 
opportunity to produce his witnesses. AIR 
1966 J & K 43 (4,5)= 1966 Hash LJ 204. 

(13) Often delinquent a.sks authoritie* 

to produce witnesses at the enquiry. 
There is no law which requires auHio- 
rities to produce anv witness when requir- 
ed by delinquent to do so. But when sutth 
a witness is within control of the autho- 
rities and when the delinquent cannot 
produce him and evidence appears to he 
relevant, the authoiilie.s must extend all 
help to delinquent to pi odut> siu h evi- 
dence. (1963) 6 FLR 26 (34)= (1963) 1 

Lab LJ 708 (Cal). 

(14) Employee in office of Accountant- 
General staling that he svos absent from 
duty w’ithout permission ainl had joined 
strike bv employees — Emplovce admitting 
facts — Held, no grievance could he made 
of the fact that tlie petitioner was not 
given opportunity to cross-examine .Senior 
Deputy Accounlanl-Gcneral and tlial op- 
portunity could not he given as he was 
not examined in support of the charge. 
AIR 1963 Bom 121 (131, 132)= 65 Bom 
LR 65 (DB). 

(15) Ordinarily, prior notice is given to 
the delinquent of the names of witnesses to 
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be cxiiniined. Omission i-) f»jvc such a 
nufice would not vili;ilc* llu- pi»)cc‘ediiiy as 
beinj' illegal or wilhoul jurisdiclion. 
HHiH L.nl) K; 1333 (133:.) 34 Cut I.T 881 

(DU). 

(10) Dismis.sal of pt.lirc constable from 
sei\'ice — Depart menial eiKpiiry — Doparl- 
nuntal authorities bound to cx.amine at 
such cn((uiiy only such witnessc.s as are 
uncicr their control. .\IU 1907 Cal 381 
(382)= (1900) 2 Lab L.I 722 . 

(17) EiK|uirinf» oflicer himself examin- 
ing defence witnes.ses in absence of delin- 
quent ofTicer and without noticing him 
— Enejuiry is opposed l*i natural justice. 
AIR 1900 Mad 203 (218, 219)= (1965) 2 
Mad L.I 421 (FB). 

(18) Probationer has right to be per- 

sonally proseiu before emjuirv olTiccr and 
cross-examine (iovernmenl witnesses where 
allegations against him invoke stigma on 
his oonipclenco alTecting future car<'er. 
AIR 1907 Cal 401 (408)= (1909) 1 Lab 

LJ 290 (DB). 

(19) Departmental emrulry — Natural 
justice — • Person charged, desiring to call 
and examine witnesses — He has liberty 
to call only relevant witnesses. AIR 1905 
Cal 557 (500, 561)= (1904) 9 Fac LR 174. 

(20) Nf.n-prodiiction of a wiinc.ss who 
is not a material witness cannot be non- 
ob.servance of rules of natural justice. 
AIR 1004 Cal 184 (188)= 08 Cal WiN 
203 (DB). 

(21) The pelitioner must be considered 
to have been prejudji-ed by refusal of 
Enquiring OlTicer to call two of wilncsses 
cited bv him on the ground that the peti- 
tioner was not prepared to disclose Ihc 
points On wdiich he wanted to examine 
them. (1965) 10 Fac LR 263 (268) (Cal). 

(22) There is violation of rules of 
natural justice where the officer charged 
was not aftorded an opportunity to 
rebut the evidence of a witness who was 
examined after the clo.se of the enquiry. 
AIR 1962 Madh Pra 15 (17)= 1961 MPLJ 
757 (DB). 

(23) Delinquent officer cannot insist 
upon enquiring officer following any 
particular order for examination of wit- 
nesses cited by him. AIR 1906 Mad 203 
(217)= (1965) 2 Mad LJ 421 (FB). 

(24) Charged officer asked the nature 
of evidence ol witness he proposes to 
examine — OlVicer intimating that wit- 
ness is to be examined in respect of 
only one charge — Witness not allowed 
to be examined — Charge subsequently 
held not proved — Thai fact would n<it 
warrant the holding the view in all cases 
that the officer was not prejudiced or 
that he had a reasonable opportunity for 
showing cause. AIR 1903 All 94 (100, 101) 
(DB). 

(25) An opportunity to sliow cause is 
reasonable even if it does not conlem- 
plate a further opportunity to examine 


witnesses before the authority competent 
to impose punishment provided there has 
I'een a fair and full enquiry at an earlier 
stage before the Enquiry Officer. AIR 1062 
SC 1.344 (1347, 1348)= (1961-62) 21 FJR 
478= (1962) 1 Lab LJ 656. 


74 (f). Right to cro.ss.cxamlne. — (1) 

Tlie Government servant who is charged 
must be gi\'en an opportunity to defend 
himself by examining the witnesses pro- 
duced against him. AIR 1958 SC 300 (309) 
= 1958 SCR 1080 **A1R 1961 SC 1623 

(1629) ** AIR 1951 Vindh Pra 50 (57). 

(2) At the enquiry stage of the disci-^ 
plinary proceedings the public officer is. 
entitled to lest the evidence led against 
him by cross-examination and also to lead 
his own evidence. AIR 1963 SC 1612 
(1614). 

(3) Sub-rule d) of Rule 55 of the Civil 
Service.s (Classification. Control and Ad- 
peal) Rules provides for a full-blooded 
entiuiry which is the counter-part of a 
regular trial: witnesses have to be exa- 
mined in su{)i)()rt o|' the allegations, op- 
porlunitv has to he given to the delin- 
quent officer to crtjss-cxamine them and 
to lead evidence in his defence. AIR 1968 
SC 158 (160. 161)= (1967) 3 SCR 848. 

(4) The witnesses who give evidence in 
support of the charges at the enquiry 
must be examined in the presence of the 
civil servant and he must be allowed to 
cross-examine them. AIR 1957 All 634 
(635. 636) **AIR 1957 All 217 (218) ** 
AIR 1957 Orissa 222 (223) = ILR (1957) 
Cut 419 (DB) ** AIR 1956 Cal 662 (665) 
**AIR 1956 Sau 14 (16) (DB) **AIR 1959 
Raj 113 (114) (DB) ** AIR 1966 Him 
Pra 13 (16). 


(.j) The civil servant must have an 
n<Iequale opportunity of examining wit- 
nesses and tendering documentary 
cadence in his defence. AIR 1937 

(1937) Mad 532 ** AIR 1968 Andh Pra 
240 (244) (DB) ** AIR 1958 Cal 49 (51) 
** AIR 1957 All 634 (635. 636). 

(5-.A) Demand for recalling witnesses 
and their cross-examination made long 
before amendment of Art. 311 (2) bv Con- 
stitution (15lh Amendment) Act, 1963 — ■ 
Cress-examination cannot be denied by 

resorting to amendment — Refusal to 
permit cross-examination at the second 
stage after show cause notice amounted to 

reasonable opportunily. AIR 
19/0 Delhi 52 (56) (DB). 


(b) Disciplinary tribunals should not 
adopt a technical attitude and refuse ^P' 
portunity to delinquent to cross-examine 
a witness. (1966) 12 Fac LR 164 (168) = 
(1966) 2 Lab LJ 532 (Cal). 


(7) here the delinquent was clearly 
guilty On his own basic admissions no 
question arose of affording him any op- 
portunity to cross-examine or to produce 
witnesses in respect of pleas which could 
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in no wav alter his Riiill. (lyOhi 1‘2 FMl 
40 m) (AH). 

(8) The rules of natural inslicp require 
that n parly should l>e given the ommr- 
tunity of erose-examining the witnesses 
prbthiecd against him. .MR 1002 Madh 
Pra ir> (17) = 10f)l MPLJ 7r)7 (DB). 

(9) Reasonable opportunity — Inquiry 
against civil servant — Ex parte examina- 
lion-in-chicf — Opportunity to cross-exa 
mine given witli access to evidence given 
in examinalion-in-chief — No irrogulnrilv. 
AIR 1960 Madh Pra 254 (255)= 1960 
MPLJ 85= (I960) 2 Lab LJ 413. 

(10) The opportunity to show cause does 
not imply merely an opportunity to ex- 
plain, but it must also be a reasonable 
opportunity and a substantial one such os 
to enable the delinquent to meet the 
charges and to know directly and in hts 
own presence, especially when witnesses 
are examined to prove the charge, what 
is being substantially alleged again.sl him 
by those witnesses. AIR 1961 Guj 63 (66, 
67)= (1961) 2 Gui LR 202 (DB). 

(11) Departmental intiuirv — Statement 
of witness not examined before inquiry 
officer and in regard to whom civil se r- 
vant concerned had no opportunity to 
cross-examine — Use <>f such slatcme*nt 
as corroboration of evidence of main wit- 
ness, in inquiry — Vitiates proceedings. 
AIR 1961 Gui 130 (132. 133, 134)= (1961) 
2 Gui LR 331 (DB). 

(12) Witnesses not examined in pre- 
sence of officer charged — Witnesses' 
earlier slalements read out lo tlie wit- 
nesses and on their acknowledgment of 
having ma<lc the slalements charged <jffi- 
ccr asked to cross-examine — No ade- 
quate opportunity. AIR 1963 .411 94 (100. 
101) = 1962 All LJ 905 (DB). (AIR 1961 
A)1 45, Reversed.) 

(13) An opporlunily to cross-examine 

or to adduce evidence is an occasion that 
arises, and is to be availed of. AIR 1959 
Madh Pra 404 (406)= 1960 MPLJ 153 

(DB) **A1R 1967 Pat 184 (185)= 1966 
BLJR 732 (DB). 

(14) Enquiry Officer relying on evi- 
dence of subordinate t>fTiccr, A and band- 
writing expert to show llial entries in 
Corrc-spondence Register were fabricate<l 
and falsified by delinquent officer with 
the help of A — A an<l handwriting ex- 
port not examined at the enquiry — Delin- 
quent officer should have been given op- 
portunity to cross-examine them — OlFi- 
cer held had no opporlunily of meeting 
Charge of fabrication. AIR 1963 Madli Pra 
115 (117, 118)= 1963 MPLJ 139 (DB). 

(15) A mere slalemenl. whether it 
by a relation of delinquent or stranger, if 
used as evidence against him must be 
proved and the delinquent must be given 
every opporlunily of testing the evidence 
(1963) 6 FLR 26 (35)= (1963) I Lab 1.J 
708 (Cal). 


(16) \4'hcro ill a ilcparluwnl.i! ciMjiiiry 

witnesses not mciilioni(l in llu- iharge- 
sheet against Ih,. cleliiujuriil servaiii liavo 
been 4‘.\amincd in his lu* has 

luen given oppnrtunilv lo cross l■^alnim‘ 
them and he has nni asUed lor time to 
cross-examine them it cannoi ho said that 
the servant is pixdudieed so as to \itial<* 
the enquirv espociallv when the evidence 
of such witnesses |•ehdos only to one of 
Ihc charges of wliich llie s«‘rv:iiil lias been 
found guillv. AIR 196.5 Mvs 2S3 (28:)) = 
(1965) 1 Mys LJ 422 (DB). 

(17) Where the Government servant had 
no o])porlimilY of hearing tlie evidence 
given by Ibesc witne'-ses relating to the 
charges against him and liad no oppoi- 
tiinitv to eros.s-examine Iboin with refer- 
ence to the evidence givcMi li\’ them in 
respe<-t ol the cliargos al Itie preliminary 
inquiry: Held that there h.ad been verv 
serious irregularity in Iho enquirv. .MR 
1962 Tripura 15 (18, 19). 

(18) Examinalion in-chief conducted in 
absence of person cliarged — Wiliiosscs 
however allowed to lir cross oxaniiiied — 
Natural ju.slice violated ina«mu<h as no 
cfTci'livo cross-cxnminalioji could be had. 
when examinalion-in-chior was hchl be- 
hind the l>ack of the per.son cliarged. .-MR 
1962 Puni 496 (497. -108) = 04 Punj LR 
461. 

(19) Enquirv against railwav employee 
' — • Enquiring ofTircr importing personal 
rcrolleclion of what happened during fact 
finding inquiry held l)v him — No nppor- 
lunilv given to employee to <Tos.s-examin- 
ing enquiring officer • — Request for exa- 
mining two railway servants refuse<l — 
Whole prfirediire held defective. (1001) 3 
Fae LR 112 (114) (Cat). 

(20) W'hcrc no prejudice was shown to 
have been caused bv non-cross-examina- 
tion of a person wlin made the report, 
enciuirv cannot be said to he vitiated. 
.\IR 1965 Raj 140 (142)= 190.5 Raj LW 
26 (DB). 

(21) Even On rcasonalile suspiiion Gov- 
ernment may be I'nlitled lo take depart- 
mental action against a public ser\ant. 
But the grounds of suspicion should tie 
communicale*d to him and he should he 
given an opporlunlty to cross-examine the 
witnesses on wlioso evidence those suspi- 
cions arc based and to a(l«tiic<* evidence 
on his own behalf. .-MR 1063 Orissa 73 
(78)= ILR (1962) Cut 12.5 (DB). 

(22) Once the employee charged ex- 
pro.sses the desire not to lake lurllior part 
in tht« proceeding hefore the Enquiiy 
OlTicer, that Officer i.s entitled to pro- 
eeod cx parte and lo ad upf)n Ihc mate- 
rials placed before him. If reasonalde. op- 
porlunily ha.s been given to an employee 
charged to substantiate his defence at the 
departmental enquiry, it is not necessary 
that there should bo a repetition of the 
same after the notice as regards the pro- 
posed punishment is served on him. AIR 
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1964 Pal 102 (108)- 1964 BLJR 523 

(DB). 

(23) Rcasonalik' fipportunily to show 
cause — Nolire calling upon .servjuil to 
show cause against proposed punishmenl 
and also granting oral cncpiiry. if desired 
by him — Notice not mentioning Ihnl 
punishment was also based on adverse 
remarks in his confidential character roll 

— Confidential roll found discussed with 
him in personal licariiig — Held, servant 
was given reastmablc opportunity to ex- 
plain adverse remarks. AIM I9C7 Orissa 
49 (50)= 7 Orissa JD 136 (DB). 

(24) Deparlment enquiry — Person pro- 
ceeded against not entitled to cross-exam- 
mine co-accused — Rel'u.sal by Enquiry 
Officer to allow him to so cross-examine 

— Not .in illegality. (1962) 2 Lab LJ 
586 = (1962) 5 Fac LR 507 (Andh Pra.) 

(25) Enquiry commenced against police 
ofTicer for misdemeanour uidcr special 
prccedure before commencement of con 
stitution — On the commencement of 
Constitution he is entitled to cross-exa- 
mine witnesses produced against him AIK 
1961 SC 1246 (1253, 1254). 

74 (g). Reasonable opporlunity given. — 
Illusirative coses. — (1) Appellant's 

prayer lor engaging coun.sel of his choice 
at enquiry rejected by tribunal and coun- 
sel representing other three civil servants 
allowed to represent appellant also — 
Counsel's inability to condu<*t defence 
properly not proved and no prejudice was 
alleged to have been caused to appellant 

— Held appellant had reasonable oppor- 
liinity to defend himself and he had been 
lawfully dismi.s.sed. AIK 1966 SC 951 (962, 
963)= (1060) 2 SCR 204. 

(2) Departmental proceedings started 
against plaintilT — Ample opportunitv to 
defend himself, cross-examine witnesses, 
given — - Copy of report of Enquiring 
Officer supplied — Asked to show cause 
against proposed punishment — Plaintiff 
submitted elaborate statement — Plaintifis 
suit against order of reversion to substan- 
tive post in lower rank — Held that plaintiff 
had been afl’orded opportunity to defend 
himself and the order cotihl not ho quc.s- 
tioned. AIR 1966 Cal 42 (49)= (1968) 2 
(^ab LJ 017 (DH). 

(3) Petitioner asking for opportunity to 
cross-examine Deputy Development Com- 
missioner through a lawyer on account of 
petitioner's dilfidcnce as a subordinate to 

cross-examine his superior olficer 

Refusal of enquiry officer to allow assist- 
ance of lawyer, in circumstances, would 
not amount to denial of reasonable «)i>por- 
lunilv of being heard. AIR 1967 All 384 
(389)= (1968) 2 Lab LJ 586. 

(4) In an enquiry into the charges pre- 
ferred against him, the pelitioner was 
supplied with copy of the charges. His 
attention was also drawn to the circum- 
stances against him and he was given 


ample opportunity to disprove those al- 
legations and to produce evidence and to 
cross-examine witnes.se.s. 

Hold, that there was no <lenial of rea* 
-scnable f>pporlunily to him as eniisaged 
under Art. 311 of the Constitution. AIR 
1962 A.s.sam 17 (19) (DB). 

(.')) All charges read over and explain- 
^‘d to the railway servant by tlic Entfuiry 
Olficer and being informed that one 
of the charges was dropped — Fact that 
a fresh list of charges had not been given 
to the petitioner at the lime of the com- 
mencement of the inquiry was hardly 
sufficient to vitiate the inquiry which was 
held against the petitioner. AIR 1962 Raj 
205 (268)= 1962 Raj L\V 246 (DB). 

(6) Where the petilioner had full op- 
porlunily to defend himself against the 
charges made against him before the en- 
quiry committee, and the person on whose 
letter the proreedings werp initiated 
against him wa.v also examined before Ih* 
enquiry <ommitlep in his presence it can- 
not be said llial the refusal to' permit the 
pelitioner to look into that letter in any 
manner prejutliced his defence. AIR 1950 
A.ssam 112 (114, 11.5). 

(7) Full opporlunity to defend himself 
gi>en at enquiry — Sc<'ond notice to show 
cause against removal given — Railway 
strvanl giving wrillcn explanation to 
second notice — Removal without giving 
personal hearing held not unconstitutional. 

- - Meaning of. AIR 1964 Cal 68 (71, 73) 
= 08 Cal WN 720 (DB). 

(8) Enquiry of charges against a Gov- 
ernment servant by a Commissioner •— 
Full opportunity given to the servant at 
the enciuiry — No fresli opporlunity to be 
given when Commissioner’s report is ac- 
cepted bv Government.. 1964 Ker LT 180 
(186, 187)= (1964) 2 Lab LJ 381 (DB). 

(9) Where the charge against the ap- 
plicant thal he was not really ill but 
apphe<l for leave on the ground of illness 
in order to attend law classes and the 
applicant had substantial opportunity to 
meet the charge which was established. 

Held, that there was substantial com- 
pliance with Art. 311. AIR 1958 Raj 284 
(286)= 1959 R.aj LW 641 (DB). 

(10) Held on facts that although there 

was initial defect of service of notice 
under Art. 311 (2), ycl Ihc Government 
vvhile considering the appeal of the peti- 
tioner directed the Ri'gislrar t<i give a 
fresh notice, and thereafter to submit his 
recommendation. Thus the provisions of 
Art. 311 (2) had been substantially com- 
plied with. ILR (1958) 8 Raj 580= 1959 

Raj LW 429 (431). 

(11) Reasonable opportunity at inquiry 
stage — Charges against D. S. P. serious 
but not complicated — 6 days* time given 
before commencement of inquiry — Re- 
tusal to postpone inquiry to change place 
from town to city and engage pleader — 
Held, not sufficient to render opport un ity 
unreasonable. AIR 1963 Guj 244 (248). 
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(12) InvcsUfjation by C. 1. D. mlo 
charges of corruption against polico otli* 
cer — Investigation started at instance 
of pseudonynrious petition — There 
would be no question of confronting 
any of prosecution witnesses with the 
statement in it and therefore refusal 
to supply copy of it to delinquent otVi- 
cer will not amount to not giving fair 
opportunity to defend. AIR 1966 Mad 
203 (215, 216. 217)= (1965) 2 Mad LJ 
421 (FB). 

(13) The order granting lime for sub- 
mitting explanation could not be served 
on delinquent officer as he was ab- 
sconding — The authorities waited long 
to enable the ofTicer to .submit his expla- 
nation if he wanted to make any — The 
Enquiry OiTicer proceeding ex parte — It 
could not be said that the officer was 
not afforded adequate opportunity. 
(1967) 15 Fac LR 320 (321) (All). 

(14) Police .\cl (1861), Section 7 — 
Copy of enquiry report given to delin- 
quent Police Officer along with show 
cause notice indicating that his past re- 
cord was taken into consideration — 
Delinquent cannot say that lie was no! 
given opportunity to offer explanation on 
question of past record. AIR 1969 SC 1020 
(1022) = 1969 Lab 1C 1402= (1969) 2 SCJ 
541. (S. A. No. 1271 of 1962, D/- 2-3-1965 
(Alt), Reversed.) 

(15) Enquiry into misconduct — Charge 
framed under R. 11 (2) bv disciplinary 
authority — Powers of Board of enquiry 
- Board cannot frame fre.'-h charge and 
give finding thereon — Nor can it givc 
finding on a charge which was never 
framed by it — Order of dismissal. AIR 
1964 Mys 221 (224, 225)= (1963) 1 Mys 
LJ 80 (DB). 

(16-17) Non-production of witness, who, 
inspite of efforts of disciplinary authority 
does not appear, does not amount to 
denial of reasonable opporUinitv to 
delinquent. 1968 Raj LW 272 (281) = 
(1969) 1 Lab LJ 382 (DB). 

(18) Non-availability to delinquent of 
report of enquiry officer holding prelimi- 
nary enquiry does not amount to denial 
of reasonable opportunity. when that 
report is neither relied on nor exhibited 
in regular enquiry. 1968 Raj LW 272 (281) 
= (1969) 1 Lab LJ 382. 

(19) Second order, on representation by 
college giving petitioners time to acquire 
requisite qualification to art as principal, 
passed after giving full hearing to peti- 
tioners by University Service Commission, 
in pursuance of show cause notice — 
Held this order must be taken to be 
only order governing the case and there 
was no violation of principles of natural 
justice. AIR 1065 Pat 11 (14. 15) (DB). 

[Vol. 6.1 3 A. M. 6 


(20) in the cu.se «)f a probationer dis- 
charged in Ihc circuinslniu'c.s described in 
Explanation II to R. 2 of the liihur and 
Orissa Rules it will be sufficient il the 
probationer is given an opporliniilv lo 
show cause in writing aguiitsl Uie <li.s* 
charge. AIR 1901 Pul 339 (311) = 1901 
BUR 749 (DB). 

(21) Whether a piuticuLar tiuvernnicnl 
servant has been given a reasonable op- 
portunity or not must be deciiled on the 
entire evidence in the ^'^se and the facts 
disclosed therein. AIR 1901 Andhra Pra 
289 (295)= (1960) 2 Lab LJ 285. 

(22) Pcriotl of si.x months l(j .show 
cause held reasonable — Ij petitioner did 
not avail himself of this opportunilv and 
asked for time again and again compet- 
ent authority was juslilicd in refusing to 
grant him turllier time. AIR 1962 Orissa 
78 (80) = 27 Cut LT 260 (DB). 

(23) Reasonable statements of wit- 
ncsse<; recorded on spot and attest- 
ed by delinquent servant — Petitioner 
not asking for examination of wit- 
nesses at enquiry stage but merely 
stating that his attestation was 
taken under threat — Statements shown 
to him at enquiry — Petitioner not ask- 
ing for copies — Held there was no de- 
nial of reasonable opportunity. (1960) 2 
Lab LJ 165 (169) (Andh Pra) (DB). 

(24) Only when a copy of previous 
statement of witnesses i.s askc<l for and 
refused the question <*f fair opportunity 
can arise — Petitioner was allowed lo 
inspect the fiie and take down copies — 
No demand for copies oJ statements — 
Reasonable opportunilv could not be said 
lo have been denied. (1967) 69 Punj LB 
56 (58). 

(25) Delinquent officer allowed to 
peruse statements of witnesses made 
earlier in investigation by C. I. D. In- 
spector — Refusal lo allow perusal 
again at subsequent stage — Delinquent 
cannot say that he was not given rea- 
sonable opportunity for defence. AIR 
1968 Mad 203 (215. 210, 217) = (1965) 2 
Mad LJ 421 (FB). 

(26) Disciplinary enquiry — Ca.<ip nut 

complicated or difficult — (lovermnent 
servant cross-examined the witnesses willi- 
out any protest — Specific permission to 
be represented by lawyer not prayed for 
— Inability of Ihc servant not lo express 
in English did not prejudice him — It 
could not be said that because he was 
not represented by a lawyer he had no 
opportunity to explain his case. (1964) 1 
Mys LJ 333 (336)= (1964) 9 FLR 98 

(DB). 

(27) Departmental enquiry against peil- 
tioner — He was informed what was tlie 
charge against him — He was given op- 
portunity to put his c.xplanalion, to cross- 
examine witnesses against him, to adduce 
his defence and to give further explana- 
tion and representation — Permission 
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to be represented by lawyer refused — 
Held under the eircumstanc-es the relusal 
of permission did not amount to a denial 

of a reasonable opportunity for the pur- 
poses ol Art. 311 (2). (1964) 2 Mvs I.. I 63 
(7:>) (D13). 

(28i Tlie petilioiier had an opportunity 
U) refer to the opinion of the Special olfi- 
cer and to offer his explanation — Held 
petilloncr was given reasonable oppor- 
lunilv. (1965) 1 Mvs LJ 323 (328)= (19651 
2 Lab LJ 588 (Dij). 

(29) Petilioner found guilty of charges 
in departmental entiuiry — Penalty of 
withholding Iwo increments imposed upon 
him — Appeal not preferred by petitioner 
— Subsequent notice issued by Govern- 
ment to show cause why penalty imposed 
should not be enhanced to that of dis- 
missal — In reply to this notice petilioner 
assailing findings of Enquiry Officer on 
immber of grounds — Hi^s submissions 
thoroughly examined and considered by 
Government before passing order of dis- 
missal — Petilioner held was given op- 
portunity to deny guilt and establish his 
innocence — There was no violation ol 
Art. 311. AIR 1966 Pun.i 175 (178)= 67 
Pun LR 404. 

(oO) Reasonable opportunity of being 
beard — Petitioner charge-sheeted for 
breach of Rules 45 and 46 of Posts and 
Telegraphs Manual Vol. IV and Rules 103 
and 106 of Posts and Telegraphs Finan- 
cial Handbook Vol. I — Departmental 
Enquiry — Copies of statements of wit- 
nesses examined in preliminary enquiry 
not supplied — No witness examined by 
Enquiry OITicer to prove charges — Pre- 
judice not caused lo pelilioner by non- 
supply of copies — Punishment passed by 
Aulhorilics on admi.ssion of breach of 
Rules by petitioner — Punishment order 
based on evidence — Enquiry and order 
held proper. AIR 196G Punj 409 (412). 

(31) Reasonable opporlunity — Enquiry 
coiiducled by a subordinate officer and 
findings submitted by him to the ap- 
pointing authority — Appointing Offi- 
cer issuing show cause notice and 
sending along with enquiry oiTicer’s re- 
port — Omission to mention by the ap- 
pointing authority in the show cause 
notice his concurrence with the conclu- 
sions of the enquiring officer does not 
amount lo denial of reasonable opportu- 
nity. AIR 1967 Madh Pra 91 (93) = 1966 
MPLJ 1032 (DB). 


(32) Whether opportunity afforded to a 
Government servant in a parlicular case 
IS reasonable depends upon the circum- 
slances of each case. A right of appeal 
IS not a necessary postulate of an oppor- 
• unilv of showing cause within the mean- 
ing of Art. 311 (2). AIR 1964 Ker 87 (88) 

^ 1 Lab LJ 

Oo4 (JJH). 

(33) Selection of appropriate punish- 
ment under Civil Services Rules is discre- 


licnary — Any punishment for any mis- 
demeanour not illegal — Imposition of 
lighter punishment than proposed — No 
violation of guarantee of reasonable op- 
portunity. AIR 1962 SC 1130 (1132, 1133, 
n34) = lS62 Supp ( 1 ) SCR 908. 

(34) Disciplinary proceedings — Com- 
bined notice to show cause against pro- 
posed penalty and charges levelled — No 
deparlmental enquiry held — Notice 
liable to be quashed but nol the charges. 
1968 Lab IC 1476 (All). 

(35) Statement of witnesses not record- 
ed in the presence of civil servant — 
Merely allowing exhaustive cross-examina- 
tion is not sufficient. AIR 1958 All 532 
(540, .511)= ILR (1958) 1 All 577. 


74 (fa). Reasonable opportunity not 
given — Illustrative cases.^ ( 1 ) ‘Disci- 
plinary proceedings against petitioner •— 
Copies ol previous statements of witnesses 
not supplied — — Confessional statement 
not brought on record — Enquiry against 
petitioner held was in violation of princi- 
pies of natural justice — Enquiry held 
contravened Art. 311 (2). AIR 1966 Him 
Pra 13 (16). 


(2) Explanation by employee to show 
o.ause notice, reaching enquiry officer late, 
for no fault of employee — Explanation 
not considered — Held that there was no 
proper opportunity to .show cause. (1961) 
3 Fnc LR 112 (114) (Cal). 


(3) Reasonable opportunity of show- 
ing cause — Does not necessarily imply 
pet mission to engage lawyer — Question 
depends on facts and circumstances of 
each case. AIR 1962 Gu.j 197 (200, 201, 
202)= (1962) 3 Guj LR 492= (1962) 2 
Lab LJ 507 (DB). 


(4) The refusal to afford a reasonable 
opportunity to take legal advice when 
viewed in the light of the other circum- 
stances of the case may legitimately lead 
to the inference that he was not given 
a reasonable opportunity to defend him- 
self. AIR 1958 All 532 (543)= ILR (1958) 
1 All 577. 


(5) Railway employee given 7 days’ 
lime, applying for extension — Removal 
from service without even informing him 
o. decision on application amounts to 
denial of reasonable opporlunity. AIR 

(280)= ILR (1964) Cut 

(DB). 

(6) The giving of notice to show cause 
against charges of misconduct in a disci- 
plinary proceeding is not merely a mailer 
of form, but of substance. Thus to give 
only one day’s time to show cause to a 
person residing abroad is not giving him 
notice; it merely satisfies a formality. AIR 

Cal 626 (629)= 65 Cal WN 607 

(DB). (Overruled on another point in 

** air 1966 SC 1313 
(1317)= (1966) 2 SCJ 777 *• 1966 Cur 
y 318 (340) (Punf) •• AIR 1966 Punj 342 
J346)= 1965 Cur L.T 104 (DB) ** AIR 
1964 Cal 503 (518, 519)= 68 Cal WN 215 



[The] Constitution of India 


[Arts. 310 & 311 N 74 (l») ] 83 


Articles 310 & 311 Note 74 (h) 

(contd.) 

•• (1963) 6 FLR 26 (36) = (1903) 1 Lab 
LJ 708 (Cal). 

(?) A Governinenl servant wiio is ask 
ed to show cause why he should not be 
dismissed for having accepted bribes but 
is not supplied with particulars ot any 
specUlc acts of misconduct, will not be 
deemed to have been given a reason^le 
opportunity of showing cause a.s required 
by Art. 3U (2). AIH 1960 All 323 (S3U. 
331, 332). 

(8) Departmental inquiry against police 
Sub-Inspector — Charge of inelTiciency 
based on adverse reports of superior 
police officers — Failure to examine such 
officers — Denial of right of cioss-exu- 
mination — Refusal to bring on record 
good reports — Bias of Inquiry Officer 
- • Inquiry held not io accordance with 
lair play end natural justice. AIR 1903 
Punj 503 (508 to 510)= 64 Pun LR 1157. 

(9) Departmental Enquiry — Charge ut 
embezzlement — Dismissal on the ground 
of inefficiency not proper. 1966 Cur LJ 


19 (22) (Punj). 

(10) The omission of the disciplinary 
authority to furnish the petitioner with a 
copy of its findings held vitiated the order 
removing the petitioner. AIR 1963 Punj 390 
(391, 392) = 65 Punj LR 209- 

(11) Adjournment on ground that 
copies of necessary documents had not 
been supplied to delinquent officer to en- 
able him to effeclivelv cross-examine wit- 
ness against him — Adjouriunenl refused 
. - Held there was denial of reasonable 
opportunity. 12 Law Rep 556 (561)'=’ 
(1967) 2 Mys LJ 632 (DB). 

(12) Punjab Government .Servants Con- 
duct Rules (1955). Rules 19, 22 (11 (i) -- 
Punjab Civil Services (Punishment ^d 
Appeal) Rules (1952). Rule 4 — Dis- 
missal of petitioner on ground that 
he had taken part in activities of 

S. — Omission to mention in 
charge-sheet that R. S. S. was a poll* 
lical organisation and that petitioner s 
membership of R. S. S. amounted to 
his taking part in political movement 
within Rule 22 amounted to not giving 
reasonable opportunity in respect of 
charges and, therefore, order was liable 
to be set aside. (1968) 70 Pun LR 3)5 
(318)= 1968 Cur LJ 174. 

(13) Enquiry Officer relying on past 

record indicating that some punishment 
had been imposed on delinquent officer 
aj) shown in his confidential file — No 
chalice given to officer concerned to ex- 
plain his past record — Held it resulted 
in denial of reasonable opportunity. 12 
Law Rep 556 (562>= (1967) 2 Mys LJ 

632 (DB). ^ 

(14) The Enquiry Officer should not 

refuse the reasonable request of the peti- 
tioner that he may be permitted to make 
use of the services of a colleague to de- 
fend him in the enquiry and the action 
of the Enquiry Officer in refusing the 


request amounted to denial of reasonable 
opportunity to pelilioiuT. 12 Lnw Rep 
558 (501) = (1907) 2 Mys LJ 632 (DB). 

(15) Charges framed against (lovcrii 
ment sui'vunt — Deiuaiul by him li>i- hold- 
ing Oral enquiiy — Oral cmiuiiv as pre- 
scribed by Rule 55 of Civil Services 
(Classification, Conlrol and Appeal) Rules 
not held — Order of reduclian in rank ol 
Government servant is ultra vires. 1062 
BLJR 805 (808, 809)= I East LR 91 (DB). 

(16) Provisions of Rule 55 of Civil 

Services (Classification, Control and Ap- 
peal) Rules were not strlctlv complied 
with — As the principles of Rule 55 
have been bodily incorporated in Art 
311 (2) of the Constitution, tlic contra 

venlion of the provisions of R. 55 held 
had violated a valuable constitutional 
protection given to a public servant. AIR 
1966 Pal 244 (245) = 1905 BLJR 956 

(DB). 

(17) One Government servant promot- 
ed to higher post in preference tt) anolhci 

— Appeal by latter against order — 
Fcmer is entitled to notice and a reason 
able opportunity of being heard before he 
is reverted — Order pas.scd without notice 
is against principles oi natural justice — 
Order is vitiated. 1969 Lab IC 712 (715) 
= (1968) 1 Andh WR 86 (DB). 

(18) Reversion on grounds, involving a 
stigma and entailing penal consequences — 
Opportunity of showing cause not given 

— Order is invalid. (1967) 12 Law Rep 
303 (367)= (1967) I Mys LJ 455 (DB). 

(19) Reasonable opportunity — Pre- 
mature expression of opinion on charge 
amounts to a denial of a reasonable op- 
portunity to the Civil servant to defend 
himself. AIR 19.58 All 532 (543)= ILR 
(1958) 1 All 577. 

(20) Wliere notice to show cause 
against action proposed was contained in 
findings recorded by enquiring ofTicer long 
before papers reached authority and no 
opportunify was given to delinquent after 
authority had mad<‘ up his mind about 
the guilt of delinquent and the punish- 
ment which he proposed to inflict, there 
is clear infringement of Art. 311 (2). AIR 
1961 All 122 (125). 

(21) Copies of documents relevant for 
purposes of enquiry not given to delin- 
quent officer — Documents found to be 
of great importance for effective cross- 
examination — Held, reasonable op- 
portunity was not given. 12 Law Rep 
556 (559, 561)= (1967) 2 Mys LJ 632 
(DB). 

(22) After completion of enquiry en- 
quiring officer obtaining some Informa- 
tion and utilising same in support of his 
findings against the petitioner — Held, the 
findings suffered from the infirmity of 
having been based on evidence taken be- 
hind the back of the petitioner and must 
be set aside. AIR 1962 Orissa 78 (80, 81) 
= 27 Cut LT 266 (DB). 
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|2.J) Encjuiry Oflioer difTcrent Iroui 
punishing yiilhorily — Report of enquliv 
ofl’icer not supplied with notice to show 
cause Jigiiiiisl dismissal — Order ot 
punishing autliorily not stating whether 
he agreed willi lindings of eiujuiry ofl’icer 
or his own conclusion — Held reason- 
able opportunity to explain was not 
given. AIR 1960 Funj 8 (10. II) (DB). 

(24) Constitution of Jammu and Kash- 
mir, Section 126 |2) and Proviso (b) — 
Discharge of employee after holding de- 
partmental inquiry — Opportunity was 
given to employee to defend his ease at 
the stage of departmental inquiry — But 
the same was not given before order of 
discharge wa.s issued — Order was void 
and inoperative. AIR 1965 J & K 53 (54, 
55, 56)= 1964 Kash LJ 214 (DB). 

(25) Wherp Ihe plainliiT was called 
upon to appear and did appear before a 
‘Reviewing Committee’ wliich Committee 
fc'und the plaintiiT to be unsuitable. 

Held, tiiat this did not satisfy the re- 
quiremenl of Art. 311. AIR 1958 Cal 551 
(557)= 62 Cal WN 622. 

(26) Where no Enquiry Committee or 

Enquiring Officer was ever appointed and 
ail that happened was that the appellant 
was summoned lor interview with his 

superior Oll’icer, it cannot be said that 
having had an <jpportiinitv to call evi- 
dence. the appellant had not claimed it 
and that therefore, he is estopped. AIR 
1959 Cal 100 (10‘J, 103)= 1959 Cal 1..? 

125 (DB). 

(27) En(|uiry against railway employee 

— Explanation by employee to show 

cause notice, reaching enquiring olTicer 
late, for no fault of employee — E.xpla- 
nalion nol considered — Held that there 
was no proper opportunity to show 
cause. (1961) 3 Fac LR 112 (114) (Cal). 

(28) Where the competent authority 

came lo a deflnile conclusion that the 

charge had l)ccn found proved alter he 

asked the oiri<'er lo show cause against 
punishment — Held that the pfTicer had 
not been given reasonable opportunity to 
show caii.se against the punishment pro- 
posed to be inflicled on him. AIR I960 
Pun.i 8 (10) (DB). 

(29) Failure to supply copies of state- 
ments of all witnesses examined at the 
iuvc.stigation stage and of first informa- 
tion report and photo-stat copies of al- 
leged forged signatures, and failure to al- 
low petitioner to engage a counsel or 
having assistance of a hand writing ex- 
pert to cross-examine the Government 
bwdwriting expert, amounted lo de- 
nial of reasonable opportunity to peti- 
tioner to show cause as to w'hy he should 
not be removed from service. (1965) Pun 
I.R (Sup) 456 (460). 

(30) Delinquent was asked to be pre- 
sent on a particular date when witnesses 
would be examined — Delinquent nol 


told who would be examined and what 
they were going to state. Held : no rea- 
sonable opportunity was given. AIR 1968 
Bom 290 (293)= 69 Bom LR 568. 

(31) Authority taking action on the 

ba.sis of .secret inslruction.s from superior 
aiithorilv — Government servant cannot 
be sjud to have reasonable opportunity of 
.showing cause against action taken. 
AIR 1963 Bom 121 (133, 135)= 65 Bom 

LR 65 (DB). 

(32) Where there was no evidence to 
show that the enquiring ofl’icer who fram- 
ed the charges and i.ssued show cause 
notice, was appointed by punishing aulh- 
orily or appointed iintjer authority of 
punishing authority, enquiry was held 
vitiated. 1968 Lab IC 302 (317)= ILR 
(1967) 1 All 239 (DB). 

(33) Failure to permit the delinquent 
to cross-examine witness amounts to de- 
nial of rea.sonnble opporlunitv to defend 
himself. 1968 Lab IC 302 (316)= ILR 
(1967) 1 All 239 (DB). 

(34) Departmental enquiry — Allega- 
tion against railway servant of incivility 
lo a pa.ssenger — Charge of using dis- 
gracelul language based on complaint com- 
plaining of awkward behaviour — Exact 
language used not stated — Findings 
based on contents of complaint — Copy 
of complaint not made available to 
petitioner — Overwhelming evidence 
establishing petitioner’s innocence re- 
jected — Opportunity to cross-examine 
the complainant not given — Charge 
held vague — Findings, held, based on 
no evidence — Proceedings held vitiat- 
ed. (1961) 3 Fac LR 25 (31) = (1962) 1 
Lab LJ 7 (All). 

(35) Where the charge against the peti- 
tioner, who Was the Assistant Permanent 
Way Inspector. N. E. F. Railway, was 
that the derailment of certain train was 
caused by the excessive creep in the 
rails and the existence of excessive 
creep was the most important factor in 
the case and the enquiry committee 
took that fact for granted on the basis 
of the report submitted by the Govern- 
ment Inspector of Railways. 

Held, that reasonable opportunity 
was not given to the petitioner under 
Article 311 (2) and the order of his re- 
moval could nol be sustained. AIR 1960 
Assam 5l (54, 55) (DB). 

(36) Order of discharge based on new 

ground nol mentioned in second notice — 
Past record taken into account while 
inflicting punishment — No opportunity 
given to employee lo meet the new 
ground or offer explanation for past 
record — Held proceedings contravene 
Article 311 (2). 1968 BLJR 815 (823, 

824) (DB). 

(37) Charge-sheet containing 16 charges 
served on petitioner while still on 
hunger strike — Petitioner growing 

— Inspector’s ex parte report on 
which charges were framed nol supplied 
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— CharRc-slu'ol nllowing only Hiicc days, 
to show CHiisc — Petitioner not having 
even piece of paper to make defence — 
No opportunity to study relevant d<ir\i- 
ments — Time allowed to show cause 
held not sutTieient — No reasonable op- 
portunity held given to show cause. -MK 
1969 Cal 397 (401)= 1969 Lab 1C 1094 = 
73 Cal \VN 803. 

(38) Having regard to the manner in 

which the enquiry was held in this case, 
it. was held that the petitioner was not 
given a reasonable opportunity of defend- 
ing himself and thereby denied the pro- 
tection afforded bv Article 311 (2). AIR 
1064 Madh Pra 318 (320)= 1964 MPLJ 

493 (DB). 

(39) Services of applicant, a temporary 
Government servant, transferred to newly 
established university — Post offered l<> 
applicant — Applicant writing to Head of 
Department for one year's leave with- 
out pay or accept resignation— No reply 
In spite of reminder — Acceptance of 
university post and confirmation — Gov- 
ernment after considerable time refus- 
ing leave and refusing to accept re- 
signation and asking university (Vice- 
chancellor) to restore services of appli- 
cant to original Government post — 
Appointment to university post held 
legal — Vice-chancellor’s order relum- 
ing services back to Government 
without hearing applicant held bad 
a*; being agninst natural justice — Order 
quashed. AIR 1965 Pal 417 (421 to 424) 
(DB). 

(40) Enquiry against employee of 
State Transport Authority — Under 
R 15 (4) & (8) of Orissa Civil Ser>ices 
(Ciassincation, Control and Appeal) 
Rules 1962, it is the right of 
delinquent to know time and place 
of evidence to be led on benall 
of employer Authority — Held that peti- 
tioner was not afforded reasonable op- 
Dorlunily in the instant case. AIR 1970 
Orissa i (2)= 1970 Lab IG 47= 3.5 Cut 

I.T 931 (DB). 


(41) Government servant making ecr 
tain statements in enquiry’ against others 

Though statements did not amount to 

clear and unambiguous admissions of his 
own guilt authority wrongly Ircaling 
them as such and removing him from ser- 
vice without a formal enquiry — Held 
the employee had no opportunity of 
showing cause against the charge 
against him. 

1074) = (1903) 1 Lab LJ 325 = 1961 
Jab LJ 414. (AIR 1957 Madh B 15. 

Reversed.) . , • • • 

(42) Statutory departmental inquiry in- 
to railway accident — Penalty of reduc- 
tion in rank imposed on railway servant 
found responsible for accident — No sepa- 
rate departmental enquiry directed 
against him in respect of the charge — 
Order of reduction in rank held must be 


.set aside on the ground that no rcs- 
sonablc opporUmilv was given to the ser- 
vant. AIR 1960 SC 092 (993, 904) - (1960) 

1 Fac LR 52 = 1960 BLJK 407 = (1060) 

2 Lub LJ 61. 

76. Dcpartiueninl enquiry — General. — 

(1) Departmental ili.sviplinary cn(|uiry is 
not criminal prc'cccding. AIR 1967 Punj 
4.50 (463)= 69 Pun l.R 3.37 (FR). 

(2) Departmental enquir\' -- Depart- 

mental 'rribunals arc out real Courts f)f 
law -- ’i'heir powers, procedure and duly 
are usually prescribed b>’ rules under 
which they w’ork. .-\IR 1061 Cal 1 (12, 

131= 65 Cal WN 361 (SB). 

(3) To record the findings on the seve- 

ral charges anti to forward them logelher 
with a copy of the repf>rt of the inquiry 
to the civil servant is of course the ob- 
viou.s duty of the punisliing authority 
under Rule 17 (.5) of Kerala Rules. AIR 
1960 Kcr 279 (284)== (1060) 2 I.ah L-I 

398. 

(4) The circumslantrcs uinlcr whicli a 

disciplinary action for misconduct should 
be started against a public servant must 
be left to the sole discretion of the dis- 
ciplinarv authority. .\ tlisciplinary auth- 
ority should exercise such tliscretion in n 
bona fide and responsible manner. AIR 
1964 Cal 506 1516, 517) « 08 Cal WN 

215. 

(5) Administrative tribunal — Powers 
and duties of — .Must art bona fitle and 
w’ith sense of responsihilitv. .MR 1004 
Cal 503 (510)= 68 Cal WN 215. 

(6) The two stages of a dcp.^rlmcnlal 

enquirv. namely the enquiiv involving the 
decision about the truth or otherwise of 
the allegations and later the taking of 
action are both cquallv judicial. -AIR 
196.3 SC 395 (397)--= (1962) Siipp 3 SCR 

71.3. 

(7) Charge-sheet containing allegations 
of fraud not giving particulars of it — Wit- 
nes.ses wdiose evidence was relied upon 
not produred at inqiilrv — Held that the 
departmental inquiry was conducted In a 
manner conirary to law and therefore 
the Older of dismi.‘?sal based on such in- 
quiry should be set aside. AIR 1961 
Cal 40 (41. 42)= (1962i 2 Lab LJ 537. 

(8) The dcparlmcnt.al inquiry in a case 
whieli is fraught with grave consequence 
to the person sought to be proceeded 
against is a serious proceeding intend- 
ed to give the ofTiccr ronremed a chance 
to meet the charge and to prove hi.s 
innocence. AIR 1963 Raj 57 (62)= 1963 
Ra; LVV 128. 

(9) Proceedings under .Article 311 — 

Scope — Common law principle that one 
cannot both be a prosecutor and judge 
cannot be applied fullv to such pioceed- 
tiig.s. AIK 1967 Madh Pra 81 (83) = 

1966 MPLJ 990 (DB). 

(10) Departmental superiors can ini- 
tiate disciplinary proceedings against 
their subordinates. 1966 Ker LT 141 
( 147 )= (1965) 2 Lab LJ 403. 
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(11) The power of taking disciplinaiy 

action is vested in llie disciplinary auth- 
ority. The civil or criminal Court has no 
such powers. AIR 1969 SC 30 (32) = 

1969 Cri LJ 267= 1969 Lab 1C 194 = 

(1968) 2 SCJ 955. 

(12) Departmental enquiry — Enquiry 
cannot he taken up by one not duly en- 
trusted with it. AIR 1966 Madh Pra 58 
(59, 60)= 1965 MPLJ 699 (DB). 

(13) Departmental enquiry — The ac- 
tual conduct of an inquiry can be delegat- 
ed by the head of the department con- 
cerned, though the power as such is not 
susceptible of delegation. AIR 1964 Andh 
Pra 407 (410, 411)= ILR (1963) Andh Pra 
778 (DB). 

(14) The Civil Services (Classification, 
Control and Appeal) Rules of 1952 do not 
require the minister who is the appoint- 
ing authority tp make the enquiry himself. 
The power to appoint or dismiss an offi- 
cer being an administrative one and not 
a judicial power which could be delegat- 
ed only if there is an express or implied 
sanction, the enquiry by the Superintend- 
ing Engineer under the delegation of the 
power by the minister and the subsequent 
order of dismissal passed by the minister 
acting on the report submitted by the 
Superintending Engineer, are not vitiated. 
AIR 1958 Andh Pra 112 (115, 116) (DB). 

(15) Committee for enquiring into the 
misconduct of railway servants — Charges 
relating to conduct of railway employees 
in connection with strike of loco shed 
staff — Fact-finding enquiry' committee 
appointed first — Member of fact-finding 
commillee not disqualified from sitting 
on departmental enquiry. AIR 1963 Pat 
38 (42) (DB). 

(16) It is not every infringement of any 
rule in the conduct of the enquiry that 
would attract Article 311 (2). The Tribu- 
nal for Disciplinary Proceedings merely 
holds an enquiry and submits its report 
and that is not binding on the Govern- 
ment. It is a mere expression of the auth- 
ority and it lacks both finality and auth- 
oritativeness which are essential tests of 
a judicial pronouncement. (1961) 2 Andh 
WR 4 (8) (DB). 

(17) The High Court will not quash the 
order of Government on the basis of mere 
infringement of rules if a reasonable op- 
portunity was given to the Government 
servant to defend himself and he is not 
otherwise prejudiced. (1967) 2 Andh WR 
425 (434) (DB). 

(18) The fact of holding an enquiry 
against a temporary Government servant 
is not by itself decisive of the question 
whether Art. 311 is attracted or not. An 
answer to this question depends on the 
facts and circumstances of each case and 
the type of the order passed. 1969 Serv 

(Punj). 

(19) In a departmental enquiry held 
against a Government servant, the enquir- 
ing officer has, when so required to ap- 


praise the evidence, to record its conclu- 
sion and, if he thinks proper, to suggest 
the appropriate punishment. (1963) 67 

Cal WN 859 (866) (DB). 

(20) Withholding of documents required 
by the petitioner before the Inquiry Offi- 
cer may amount to denial of reasonable 
opportunity to defend. (1967) 2 An WR 
253 (257, 258) = 1968 Serv LR 77 (DB). 

(21) The evidence of an accomplice can 

be made the basis of a disciplinary order 
in a departmental enquirv. (1965) 2 Lab 
U 519 (520)= (1964) 2 Mvs LJ 153 

(DB). 

(22) Matter finally disposed of by 

competent authority cannot be reopen- 
ed by his successor unless expressly 
provided by law. Principle applies to 
all judicial cases, civil or criminal whe- 
ther decision is in favour of one party 
or other. Same principle governs exe- 
cutive matters like departmental in- 
quiries. AIR 1954 Pepsu 129 (131) = 

ILR (1953) Patiala 639. 

(23) Termination order did not cast 

any stigma on the character and integrity 
of the appellant — No disciplinary pro- 
ceedings were required to bg held under 
Rule 12 of Madhya Pradesh Government 
Servants (Temporary and Quasl-pcr- 
roanent Service) Rules 1960 — Informal 

enquiry against the appellant's conduct 
does not fall within the mischief of Arti- 
cle 311. (1969) 1 SeWR 1115= 1969 SCC 

240. 

(24) A disciplinary proceeding against 
a Government servant comes to an end 
when he retires and there is no power 
in Government to retain him in service 
.*o that a punishment may be imposed 
on him in a pending disciplinary proceed- 
ing. AIR 1968 Mys 206 (207)= (1967) 2 
Mys LJ 612 (DB) •* AIR 1967 Raj 82 
(84)= 1966 Raj LW 619 (DB). 

(25) The control which is vested in 

High Court over Courts is complete con- 
trol, subject only to power of Governor 
in matter of appointment (including dis- 
missal and removal), postings and promo- 
tions of District Judges. It can hold en- 
quiries, impose punishments other than 
dismissal and removal, subject to condi- 
tions of service and right of appeal if 
granted thereby and to giving of an op- 
portunity of showing cause. AIR 1967 
J and K 98 (103, 104. 105, 106)= 1967 

Kash LJ 368 (FB). 

(26) A High Court in exercise of its 
powers of superintendence and control of 
the Courts subordinate to it and by viftuc 
of the rules having the force of law under 
proviso to Art. 309 read with Art. 313 
is vested with the power to hold an en- 
quiry into the conduct of judicial officers 
and to determine provisionally the punish- 
ment which should be impost upon tliem 
after affording them a reasonable op- 
portunity of showing cause under Arti- 
cle^Sll. AIR 1969 Andh Pra 497 (603) 
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(27) Departmcntnl Enquiry — ViolnlUm 
of merely departmental inslrm Uons — No 
qround for (luashing order of dismissal. 
(1962) 2 Lab LJ 586= (1962) 5 Fao LR 
507 (Andh Prn). 

(28) Procedure — Delinquent officer 

admitting charRCs and not desiring en- 
quiry* — Enquiry is not necessary either 
under Article 311 or under Civil Service 
Rules, AIR 1961 Tripura 1 (3). 

(29) Where a public scr>-ant refuses to 
lake part in the inquiry proceedings 
against him, the Enquiry OfTioer could, 
proceed ex parte, but the finding against 
the absentee employee could be recorded 
only after examining evidence oral or 
documentary, against him. AIR 1965 Raj 
87 (90)= 1964 Raj LW 613 (DB). 

(30) Enquiry — Conduct of — Exa- 
mination of delinquent officer at the com- 
mencement of the enquiry and several 
times thereafter — Examination of wit- 
nesses subsequently — Enquiry held not 
fair and that the delinquent officer not 
afforded a reasonable opportunily. AIR 
1967 Madh Pra 91 (93. 94)= 1966 MPLJ 
1032 (DB). 

(31) Master and Servant — Miscon- 
duct of Civil servant — Right to proceed 
departmentally — Does not subsist after 
relationship of master and servant has 
come to an end. AIR 1963 Cal 359 (302, 
363, 364)= (1962) 2 Lab LJ 541. 

(32) Under Ihe provisions of Rule 145 
(1) and (3) of the Railway Establishment 
Code, the authorities are under no statu- 
tory obligation to effect an alteration in 
entry about date of birth (in service re- 
cord) where they are not satisfied that 
any ground exists. It cannot be contend- 
ed that orders of the authority turning 
down employee’s representation about the 
correction regarding his date of birth 
without holding an enquiry or affording 
an opportunity to substantiate the real 
date of birth, are liable to strike down as 
invalid on the ground that they were In 
violation of principles of natural justice. 
1968 Lab IC 1326= 1968 MPLJ 466 (468. 
469) (DB) (MP). 

(33) Where the reinstatement bv the 
Government was made 8* 8 consequence 
of the setting aside of the order of dis- 
missal alone, and not because the Inquiry 
had been irregular, or the findings were 
not accepted, but because the dismi.ssal 
was thought to be by an authority that 
was really not competent to order it, it 
could not be said that the setting aside 
of the order of dismissal and the rein- 
statement had the effect of quashing of 
the entire proceedings and the cancella- 
tion of the old charge-sheet. AIR 1959 
Madh Pra 404 (405, 406)= 1960 MPLJ 

163 (DB). 

(34) Dismissal from sei^dr.e — ' Peti- 
tioner. head constable, charged with 
neglect of duly — After preliminarv en- 
quiry explanation was called for as to 


why he allowed arresli'd por.sons tii go 
away — Petiliuncr replieil Ihal (In’ pci- 
sons were not traced iiml prepared ialse 
ponchn.'ima — Notice under Article 611 
(2) served on him as to wliy he should 
not be dismissed — After evideine was 
led on both siiles and alti-r (Mjnsider.ilion 
of evidence eliavgc was held to be proved 

— Held there was no conlra\ eidion of 

provisions of the Constitution. II^R 

(1956) Ilyd 32C (327) (DB). 

(35) The mei> fact that the District 

Superintendent oi p<)lico harl acquilled the 
delimiuenl would not deprive the Stale 
Government of its- power undei- Sc*-. 2.5 

(1) of the Bombay Police Act (1951) to 
hold him guilty of the offence eff ii.aving 
demanded a bribe and ilisniiss him. 
(1960) 62 Bom LR 1038 (1042. 10431“ 
1901 Nag LJ 26 (DB). 

(36) Two employees working in Rond 
Transport Deparlment of the erstwhile 
Stale of Hyderabad dismissed from service 
for misconducl — Business of road trans- 
port taken over by Corporation and hence 
the petitioners in petitions challenging 
their orders of dismissal substituted the 
Corporation in the place of Government 

— Orders of dismissal quashed and the 
employee reinstated — Corporation insti- 
tuted fresh inquiry and ultimately dis- 
missed the employees — Held that it was 
not open to the petitioners to contend 
that it was the Govt, that was empowered 
to initiate fresh departmental proceed- 
ings and not the Corporation because 
It was they that had sought the substi- 
tution of the Corporaion in the place 
of the Government — The acceptance 
of the salaries and subsistence allow- 
ances by the petitioners from the Cor- 
poration would debar them from turn- 
ing round and claiming that ail along 
they were employees of the Government 
and that Ihe Corporation had no jurisdic- 
tion to lake disclplinarv actirm against 
them. AIR 1964 Andh Pra 407 (410' = 
ILR (1963) Andh Pro 778 (DB). 

(37) The fact that a particular act 
attributed to the delinquent officer ninounts 
to an offence under the Penal Code does 
not necessarily entail a duty <>u the part 
of Road Transport Cf>rporati‘^'ii to lake 
proceedings in a criminal Court. It is left 
to the choice of the Corporation either to 
prosecute the delinquent or to proceed 
against him departmentally. AIR 1964 
Andh Pra 407 (412) = ILR (1983) .\ndh 
Pra 778 (DB). 

(38) It cannot be said tbal without re- 
course to criminal Court, the delinquent 
rfficer cannot be proceeded against in a 
departmental enquiry. (1964) 2 Mys LJ 
65 (71) (DB). 

(39) Where a departmental inquiry is 
started against a civil servant on the 
ground that with the instrumentality of 
his brother, he was taking bribe, the dis- 
charge of his brother, in a criminal pro- 
ceeding on the charge under Sec. 162. 
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I. P. Code, is not coiicJusive a"ainst the 
civil servant in the departmental inquiry 
against him. AIR 1950 Anclh I>ra 407 
(504) (DBj. 

(40) Government servant — Deparlmcn* 
la] enquiry against — Scrvajii a-'ciniflcd 
of olTejice by High Court — Departmen- 
tal enfjuirv .started against same sonant 
on same fads — It is not barred - — Tliorc 
Is no contempt or Court. AIR 1966 Gui 
1(33 (?35, 236)= (1966) 7 Guj I.R 409 
(DB) . 

(41) Choosing of the venue of an cn- 
(fuiry against an employee suo inolu by 
the enquiring olFicer does not vitiate the 
enquiry and docs not violate the princi- 
ples of natural justice. There cannot be 
any hard Qn<l fast rule as l<» where the 
enquiry against an employee is to be held 
and the only thing, to be seen is whe- 
ther the employee is in any way denied 
the opportunity of defending himself 
because the enquiring ofTicer suo motu 
chooses the venue of the enquiry When 
such opportunity is not denied, the en- 
quiry is not vitiated. AIR 1967 Cal 29 
(30, 311= (1969) 1 Lab LJ 300. 

(42) Officiating post — RcA'ersion to 
suhslanllve post — Government acting on 
advice of ad hoc committee — Order not 
bad on that account. AIR 1966 Cal 402 
(408)== (1968) I Lab LJ 633 (DR). 

(43) Servant of District Board — Ter- 

mination of .service for long continued ab- 
sence without leave and without anv 
luslificatlon — Absence of conditions of 
prs-icc under District Board — Ordinary 
law ot c«Milract between master and ser- 
vant applie.s — District Board entitled to 
terminate service under Sec. 39, Con- 
tract Act — Termination not hv wav of 
pnni.^hmenl for misconduct — Principles 
of natural justice not applicable AIR 
196^2 Pa, 452 (4581= 1962 BLJR 619 

(44) Admission of guilt by the Gov- 
einment servant — Such admission used 
only to corroborate independent evidence 
led to prove charges against such ser\'ant 

Ttn . P>'«<'<^f‘<i»ngs not vitiated. 

(382)= (1966) 2 Lab 

(45) Dl.sciplinarv procectlings Pro 

rnff t'n '•niounl- 

ing to not mere error in resnect of 

abuse of 

authority as Mamlatdar consisting • in 
bias m favour of one parly — Executive 


i y ILXGrflUv 

action aeainst officer not Illegal. (1965 
Mvs LJ (Sup) 480 (487) (DB) 

(46) Disciplinarv proceedings — Pr< 
*“ Disciplinary proceedings an 
prosecution when can be taken statp? 
1962 Mys LJ (Supp) 480 (484) (DB). 

i47) Charges not borne out fror 

statement of allegation— Dates of acts c 

oiinssions and commissions not given - 
person making the allegation 
gl\en None of the above facts is indi 


catjvc of the facts that framing of the 
charges was mala fide. AIR 1963 Punj 
298 (318) = ILR (1962) 2 Punj 642 (DB). 

(48) Dismissal on ground of disobedi- 

ence — rinding of appellate authority 
based on admission in petition of appeal 
itself — .\o inquiry is necessary. AIR 

1967 Orissa 26 (28)= (1965) 1 Lab LJ 
349. 

(49) Preliminary’ enquiry held to satisfy 
whether there is reason to dispense with 
services of temporary employee or *0 
revert him to substantive post — Such en- 
quiry is not a dcparlmenlal enquiry and 
can be held even ex parte. AIR 1984 SC 
1834 (1862). 

(50) Rule 4 (2) of thp U. P. Discipli- 

nary proceedings (Administrative Tribu- 
nal) Rules, 1947, imposes an obligation 
on the Governor to grant a rec(ucst made 
bv the gazetted government servant that 
bis case should be referred to the Tribu- 
nal under the Rules and not by an ap- 
propriate authority under R. 55. AIR 
1063 SC 1618 (1620)= 1963 AH LJ 617 = 
(1963) 1 SeWR 553= (1D64) 1 SCJ 399= 
ILR (1963) 2 All 843 = (1064) 2 SCR 
197= 1063 SCD 606= (1963) 2 Lab LJ 

444. 

75 (a). Findings of. — ( 51 ) Where law 

expressly recognises alternate form.s of 
relief. It impliedly recognises exercise of 
discretion in choosing which form of re- 
lief should be granted where a Court or 
tribunal is invested with discretion, exer- 
ejsp of it must be regulated by establish- 
ed principles of justtce. (1966) 10 Fac 

LR 223 (226. 227) (Cal). 

(52) Police Standing Order No. 95 (4) 
prescribes llie procedure with regard to 
the recording of findings by the enquiry 
officer. Under this Order, the enquiry 
officer records his findings on the basis 
of the evidence produced by both side.s. 
The finding of the enquiry officer ij; more 
in the nature of a report to the competent 
authority to enable it to pass final orders. 
AIR 1960 Andh Pra 473 (477. 478, 479) = 
(1960) I An WR 408 (DB). 

(53) The Enquiring Officer to whom 
actual conduct of enquiry is delegated is 
not entrusted with the power of impos- 
ing the punishment. His dulie.s commence 
and end with finding the facts. He is 
merely a fact finding authority. AIR 
1964 Andh Pra 407 (411) = ILR (1963) 
Andh Pra 778 (DB). 

(54) It ^ is the punishing authority who 
is to decide on the report of the enquir- 
ing officer as to what action is to be 
taken against the employee. How he 
arrives at the decision is no concern of 
the delinquent. Even if the punishing 
authonty decides in consultation with 

decision is not open to 
challenge and it cannot be said that the 
punishing authorilv did not apply his 
mind to the enquiring officer's report 
merely because he adopts the decision of 
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tmothep officer. AIR 19l>7 Cul 29 (:10. 

31)= (1969) 1 Lab LJ 300. 

(55) The rimlint; Emjuiry (UVii cr 

should not be too slu»rl ami shcuiUI ron- 
lain discussion as lo how ho came In his 
conclusions. (1906) 12 Fac Lit HO (HO) 
(Cal). 

(aO) In a di.sclpliuarv pianicdiny tin- 
accuracy of proof must not ho iuilucd hy 
the standard of criminal trial - - Ihsniis- 
sal of servant for allowing misuse of pri- 
vilege pasj; by Ills brother — I'indiug 
based on cii-cumslaiilial ei’idi-me — Dis- 
missal not improper on gri»und o! .nh- 
scnce of direct c\l(U'nce lo prove hamling 
over of pass hv servant lo his brother. 
1968 Lab IC (1539) (Call. 

(57) .An appeal Commillco sliunh! re- 
cord their own findings, apart from re- 
ferring to findings in enquirv rcptnl. 
(1965) 10 Fac LR 223 (227) (Call. 

(58) Disciplinary proceedings — Imioirv 
Officer tra>'elling beyond scope of charges 
and giving finding.s un material not form- 
ing part of record — Order of removal 
based on such report vitiated as not giv- 
ing reasonable opportunilv to Government 
servant. AIR 1962 Pun i 289 (292)= 1962 
Cur LJ 120. (AIR 1960 All 618. Disl.) 

(59) Powers and duties of statutory 
bodies — Orders of authorities conduct, 
ing departmental proceedings against de- 
linquent public servants arc not like judg- 
ments in law Courts and mav not neces- 
sarily indicate nature of evidence in sup- 
port of every finding. 1966 RL.IR 825 
(830) (DB). 

(60) Charge <)f particular kind of mi.s- 
coiiducl on basis of certain fac ts — Con- 
sideration of extraneous facts and charac- 
ter of person charged in arriving at find- 
ing and imposing punishment — Finding.s 
cannot be maintained. .AIR 1959 Cal 1 
(6)= 62 Cal VVN 842 (DB). 

(61) A civil servant can question the 
correctness of the findings in showing 
cause against the penally proposed to be 
inflicted on him. AIR 1980 Andh Pra 473 
( 477 )= (1961) 1 Andh WR 408 (DB). 

(62) Order of dismissal based on <uily 
one finding — Finding given in violation 
of rules of natural justice — Dismissal 
illegal. 1968 Lab IC 1345 (1348)= 1968 
Cur LJ 417 (Pun.i) (DB). 

(63) Enquiry against railway employee 

— Order of removal based on two charges 
— One of charges found lo he un- 
sustainable — Order can be .sustained. 

AIR 1960 SC 966 (969) = 1969 Lab IG 
1368= (1969) 2 SCJ 613. (AIR 1963 Punj 
336, Reversed.) 

(64) Dismissal of civil servant after de- 

partmental enquiry — Writ proceeding.s 
challenging dismissal order — Findings of 
tribunal on some charges vitiated — Dis- 
missal order cannot he upheld on remain- 
ing findings. AIR 1061 Cal 1 (15, 19, 

21)* 05 Cal WN 361 (SB). 


(65) Uem'>\al ni railway cmphjytM' — 
Material ex iilciicc not coiisklercd hv In- 
<juiry OlViccr or Puni.shiiig auth*irifx' — 
Order (d rciimval i.s liabl|. to he .'>cl a.sidc. 
1969 Lah IC 773 (778) Mi Fac Lit IHI 
(Cal). 

(titii Dcparlmciilal (^lujuirv against ser- 
vant for ini.sitHulucl — Charge that delin- 
<iuent gave threat oj as.saiill to OlVicer 
Mer,. ohsiruelinn may imi amount to 
thri'at td a.ssaiiU. 1988 Lai' IC .^>84 (586) 
(Call. 

(67) Hiu|uiry Officer xvas wr<mg in 
gixing a liiuling on a matter without am 
ehargo rt'garding it and with«>ut cvicienec 
in suptJorl of the (iiidiug, {1966) 12 F.'»e 
Lit 213 (219) (Call. 

(08) Compulsory rctiicinent of civil .ser 
x‘an( — Knc|uiry by Tribunal for Disci- 
pliiiarv proceedings --- Rcc-ommcndalions 
bv Public .Service Ckitiimi.ssioii agreeing 
wilb llnding.s of 'I'ribunal and also men- 
tioning that evidence in enquiry left .sus- 
picion ahold officer being corrupt 
Order Held, wa.s passed not on mere 
suspicion. AIR 1966 SC 1827 (1830. 1831, 
1832). (\V. A. No, 78 of I96L dated Ml- 
1962 (Mad). Reversed.) 

(09) Enquiry against public .scivaiil on 
scxeral charges of scrioUs misconduct, 
negligence in duly. etc. — .M.iin ehaiges 
of serious misconcliH i prove<l — Dismissal 
of public servant is lawful, AIR 1967 
Pat 43 (49) = (1967) 2 Lab LJ 5-10 (DB). 

(70) Money.s recovered from house ot 

tiovcrnnient servant. disproportionate to 
his salar>- — Burden of piool is on the 
public servant. .AIR 1963 Orissa 73 (77. 

78) " ILR (1902) Cut 125 (DBl. 

(71) Findings in departmental ent|uir>' 

i.s iHd binding op Govcinincnl xxlio are 
the I’mal authority. .\1R 1963 Orissa 73 

(77. 78)= ILR (1962) Cut 125. 

(72) Civil Court is not conipetenl to 
sit in judgment over deei.sion of compe- 
tent authority provided the public servant 
has been afforded opportunity to 
defend himself consistent with the consti- 
tutional guarantee. AIR 1964 Pal 102 
(109)= 1964 BLJR r)23 (DB). 

(73) Normally for one charge lliore 
should not be more than one punishment 
and if xvhen there are mor^ ehar.ges than 
one and more punishments are propo.setl 
to be inflicted than one, it js the duly of 
(hp disciplinary authority lo stale for 
which charge lie proposed lo iiinict which 
punishment. .AIR 1962 Tripura 15 {19, 20). 

76 (b). Evidence. — (74) Departmental 
proceedings are not in the same category 
as criminal prosecutions or even a civil 
pioceeding in court and provisions of Evi- 
dence Act do not apply. Nevertheless, 
<ndinary principles of proof and also rulc.s 
of natural ju.slice must be applied. 
Charges must be proxed bv prosecution 
and it is not duty of delinquent In pro\-e 
any part of it. (1959) 6.3 Cal WN 702 
(704). 
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(7‘1-A) Even in disciplinary proceed- 
ings, the charge framed against the pub- 
lic servant must be held to be proved 
before any punishment can be imposed on 
him. AIR 1966 SC 1S27 (1832). 

(75) The Enejuirv Officer in stating 
that the judgment of the Magis- 
trate in a criminal trial against the 
public servant could not always be regard- 
ed as binding in a departmental enquiry 
against that public servant docs not com- 
mit any error. AIR 1963 SC 1723 (1726, 
1727, 1728) = (1»64) 1 SCJ 402. (Writ 

Petn. No. 922 of 1956. D/- 18-11-1959 

(A. P.), Reversed.) 


(76) Witness stating in his chief exami- 
nation that his earlier statement during 
inve.stigation was taken under duress and 
making it unnecessary for accused to 
cross-examine him — Even then rule 
natural justice can be said to have been 
complied with if opportunity to cross- 
examine witness was given. (1966) 79 
Mad LW 428 (433) *= ILR (1965) 2 Mad 
508 **AIR 1062 SC 1344 (1346, 1347) = 
(1961-62) 21 FJR 478= (1062) I Lab U 
666, (When the public servant declined 
to take part in the proceedings and 
failed to remain present, it was open to 
the Enquiry Officer to proceed on the 
materials which were placed before him.) 
•• (1967) 15 Fac LR 80 (83) (All) •• AIR 
1967 Madh Pra 81 (84) = 1966 MPLJ 990 
(DB). 

(77) Rule.; Of evidence whicli may be 
nothing but rules of justice may be rele- 
vant in deciding whether sufficient op- 
portunity was or was not given to show 
cau.se against the charges. AIR 1958 All 
532 (538). 


(78) Standard of proof in criminal case 
IS fundamentaly different from that in 
departmental proceedings — In latter, 
authorities can accept previous report 
of accomplice which, according to them, 
was supported by other pieces of evi- 
dence. 1986 BLJR 825 (834) (DB) •• AIR 
1967 Pat 43 (49)= (1967) 2 Lab LJ 540 
(DB). 


(79) Witnesses’ earlier statements read 
out and charged officer asked to cros.s- 
examine — No adequate opportunity AIK 
1963 All 94 (100. 101) (DB). (AIR* 1961 
All 45, Reversed.) 

(80) Departmental disciplinary proceed- 

ing against public servant — Though 
technical rules of criminal trial do not 
Apply yet mere suspicion should not take 
place of proof. 1969 Lab IC 896 (898) = 
35 Cut LT 391 (DB). ‘ 

(81) Criminal P. C. (1898), S. 162 — 
Not applicable to departmental enquiries 
against civil servants. (I960) 2 Lab I f 
464 (466) (DB) (Andh Pra). 

(82) Confession not strictly in accord- 
ance with Section 164, Criminal P. C. — 

departmental enquiry 
AIR 1959 Tripura 51. 


(83) The inquiry officer is not bound to 
see that the provisions of Section 173 (4), 
Criminal P. C., are observed before he 
proceeds to record evidence in the in- 
quiry. AIR 1958 Puni 27 (29)= 1958 Cn 
L Jour 94. 

(84) If the circumstances established by 
the department in the departmental en- 
quiry can be explained ou a hypothesis 
which may be consistent with the inno- 
cence of the person charged, then the 
Court in the exercise of its writ jurisdic- 
tion can recitify the error committed by 
the disciplinary authority. 1968 Raj LW 
272 (285)= (1969) 1 Lab LJ 382 (DB). 

(85) An enquiry by the Tribunal is ol 
a quasi-judicial nature. And it is implicit 
in Rule 7 of the Tribunal Rules that the 
findings of the Tribunal must be based 
on some evidence adduced before it. If 
there is no evidence then its findings are 
liable to be quashed bv the High Court. 
ILR (1959) Cut 425 (434)= (1959) 1 
Orissa JD 226 (DB). (AIR 1968 SC 300, 
Rel. on.) 

(86) The power of a Court and an en- 
quiring officer to shut out evidence can only 
relate to relevancy or where there is a 
legal bar or even a moral bar to permit- 
ting the evidence being led. AIR 1963 All 
94 (99) (DB). 

(87) There is no doubt that there must 
be adequate legal evidence In departmen- 
tal inquiry, to support the finding of the 
tribunal concerned. But this rule docs 
not permit Courts to appreciate the evi- 
dence at a Departmental inquiry or before 
a domestic tribunal. AIR 1^2 Guj 197 
(200)= (1962) 3 Gui LR 492= (1962) 2 
Lab LJ 507 (DB). 

(88) The enquiring officer must not im- 
port his personal knowledge of the facts 
of the case while enquiring into the 
charge 5 ; against the civil servant. AIR 
1058 SC 86 (91)= ILR (1957) 2 All 422 
•*AIR 1956 Cal 278 (279) **(1954) 58 Cal 
WN 988 (989). 

(89) Witnesses, who are under the 
control of the disciplinary authorities 
and whom the delinquent desires to 
examine should be produced for exa- 
mination. The authorities, however, 
have a discretion in the matter. (1963) 
67 Cal WN 966 (976)= 1963 (6) Fac LR 
422 (Cal). 

(90) According to U. P. Police Regu- 
lations, hearsay evidence inadmissible — 
Finding based _ on inadmissible evidence 
cannot be sustained Dismissal of Police 
officer. AIR 1959 All 223 (224)= 1969 Cri 
LJ 411= 1958 All LJ 700 (DB). 

(91) The delinquent officer cannot In- 

sist upon the enquiring officer following 
any particular order for the examination 
of the witnesses cited by him. AIR 1966 
Mad 203 (217)= (1965) 2 Mad LJ 421 

(FB). 

(92) No evidence to show that delinquent 
communicated information to Press — 
Correspondent and authority framing 
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charge not examined on ground that Ihnv 
would not like to disclose the source — 
Held* delinquent was denied of reasonable 
opporUinitv to defend himself. 1956 MPLJ 
325 (829)= 1965 Lab L.1 1102 (DB). 

(93) In order to find a person ginltv 

circumstantial evidence the circunislajirr 
or the circumstances must he siir>> as 
would irresistibly lead to nn inference t»l' 
the guilt of the person charged with iiie 
offence. AIR 1954 Cal 503 (512. 515. 

519) = 68 Cal WN 215. 

(94) Departmental enquiry — DiscipH- 
nary authority is not hound bv conclti 
sion reached by enquiry committee — C(*n- 
elusion of Disciplinary' Authority support- 
ed by cyidence and one which could have 
been reached by reasonable man — High 
Court in certiorari jurisdiction would 
not interfere with that conclusion. AIR 
1969 SC 966 (968) » 1969 Lab IC 136N - 
(1969) 2 SCI 618. (AIR 1963 Puni 336. 
Reversed.) 

(95) In simple and devoid of compU' 
xily cases where there is no likelihood (»r 
probability of the purport or the effect 
of evidence being misunderstood or for- 
gotten by the enquiring officer, evidence 
to reduce to writing the evidence does 
not vitiate the enquiry unless recording 
of evidence is made obligatory by some 
statutory provision. (1966) 2 Mys LJ 97 
1102)= (1966) 7 Law Rep. 302 (DB). 

(96) Order of dismissal based on finding 
in ex parte enquiry recorded without 
examining evidence — Article 311 (2) can 
be Invoked and order quashed. AIR 
1965 Raj 87 (90)= 1964 Rai LW 613 
(DB). 

(97) All evidence in support of the 
charges against the officer should be 
recorded on the date of hearing and in 
the presence of the officer accused. Where 
ihe statements of some of Iho witnesses 
were not recorded In the presence of the 
officer and the inquiry officer, but were 
recorded by some other officer and the 
witnesses were produced only for being 
cross-examined, there is non-compliance 
with Rule 245 of the General Circulars 
and Standing Orders. AIR 1960 Mys 159 
(160, 161)= 38 Mys LJ 79 (DB). 

(98) Disciplinary proceedings against 
Government Servant — Burden of proof 

-- It is for the Government to prove the 
charges levelled against his servant and 
not for the servant to substantiate his 
defence. AIR 1962 Tripura 15 (17. 18). 

(99) Prosecuting agency leading no evi- 
aence — Delinquent Officer not required 
to lead any evidence. AIR 1903 Raj 57 
(62)= 1963 Raj LW 128. 

(100) If State relies only on documen- 
tary evidence, no oral enquiry is neces- 
sary — If without oral evidence finding 
cannot be given, then oral enquiry must 
necessarily be held before a finding 


can be given against- the officer. AIR 
1968 Bom 290 (293)= 69 Bom I.R 56H. 

(101) It cuniiol he laid down h 
ccnonil rule that :\n cnquiriiig olfiocr luis 
the power to fix a ilav by which (hr 
<h»rged i’lTii-er umsl summon Tii.s clelen«-e 
witnesses and if llioy are not summonen 
by that dale then the entiuiriiu: ofTicct 
has Ihe right to refuse to let the eliargcfl 
c»fficer cxaminH those witnesses in his de- 
fences at the enquiry. AIR 1963 All 94 
(99)= (1063) I L.ab LJ 478 (DB). 

(102) Charged officer, though given a<lc- 
r|uate opportunity for calling witnesses, 
found guiltv of laches; or of resorting to 
dilatorv tactics — Enquiry officer may 
refuse to examine defence witnesses. AIR 
1963 .All 94 (99) (DB). 

75 (c). Natural justice, roles of. — 
(10.3) Natural juslice — Opportunity to 
show cause against action proposed must 
br given to Ihe omplovoe. AIR 1968 SC 
240' (243)= (1968) 1 SCR 365. (Misr. 

Peln. No. 267 of 1962. D/- 18-1-1963 

(Madh Pra). Reversed.) •* AIR 1959 Puni 
402 (412)= 61 Puni LR 167 (DB). 

(104) Every Tribunal has Its own pro- 
cedure. Whatever the construction or com- 
position of a tribunal may be, it is expect- 
ed to follow the principles of natural 
justice. 1908 Lab 1C 743 (745. 746)= 33 
FJR 43 (Mad). 

(106) Natural justice is a very elastic 
term. Its rules vary from Tribunal to tri- 
bunal and one cannot universally api>Iy 
the same principles in all cases or to de- 
termine lh(, question with reference to 
any preconceived notions. .AIR 1968 Delhi 
269 (272)= 1968 Lah IC 1402. 

(106) By making it obligalorv on en 

qutring authority to observe rules of 
natural justice. It cannot be said that pro- 
tection under Art. 311 is made applicable 
to those not entitled to it. (1966) 70 (.ai 
WN 925 {937, 948)= (1967) 2 Lab LJ 

782 (DB). 

(107) Though Art. 311 (2) simply speaKs 
of ‘reasonable opportunity’ being offer- 
ed to delinquent employee, substance of 
constitutional guarantee is nothing but 
compliance with principles of natural 
justice. 1968 Lab IC 584 (585) (Cal). 

(108) By natural justice is meant that 
which is founded in equity, in honesty 
and right and its principles are: (1) a 
person must not be a judge of his own 
cause; (2) a person must not be condemn- 
ed unheard and (3) the decision must be 
made in good faith. (1957) 2 Lab LJ 668 
« 70 Mad LW 965 (971. 972). 

(109) Tribunals conducting departmen 
tal enquiries should observe rules of 
natural justice such as, (!) party should 
have opportunity of adducing all relevant 
evidence on which hp relies; (ii) evidence 
of the opponent should be taken in his 
presence; (iii) he should be given Ihe 
opportunity to cross-examine the wit- 
peases and (tv) no material should be re- 
lied on against him without his being given 


92 [Arts. 310 & 311 N 75 (c) ] 


[The] Constitution of India 




— Note 75 (c) 


llicin. AIR 
I.ab IC 561 
ILR {1962} 


Articles 310 & 311 

(contd.) 

ail cipportuiiitv (*1 CNpIaiiiiii;.' 

1969 Manipur 36 (39)= 1969 
*^\IR 1963 Orissa 73 (77) = 

Cut 125 (DB). 

(1101 Two ot the principlo.s <if natural 
jiistico wliich ycneraliy apply to all de- 
partmcnial emiuirics are {II a person 
must he ricarlv and .speeincallv told the 
offenres with whieh he is to he charged 
and (J) lie must not be eon<lenined un- 
ht-ard, AIR 1958 All 532 (539). 

(111) Rule 55 of the (h>il Services 

(Classification, Control and Appeal) Rules 
(1930) lays down (hat if if is desired bv 
Che charKe-sheeled oflioer, or if the aulho- 
rily concerned so directs, an oral eiK|uiry 
sliall be held. Thp requirement that 
su<l) an oral enquirv shall be held 
is mandatory and it based 

upon consideration of natural juslire 
and fairnlay. AIK 1966 SC 269 (273, 274 
273)= (1065) 2 SeWR 667. 

(112) It is only in cases falling within 

Art. 311 that the Government as an eni- 
|)lovcr i,9 bound to conform to certain 
rule.s of natural justice indicated in that 
Arlicio. 1957 Ker LT 772 (773, 774) = 

(1958) 2 Lab L.I 82. 

(113) It is true that the proceedings of 
a departmental enquiry are not stricKy 
speaking judicial proceedings but Ihp rules 
of natural justice do apply to these pro- 
‘•eedings with as much force as they ap- 
ply to all judicial proceedings. AIR 1958 Puiii 
327 (329. 330) = 59 Punj LR 532 (DR). 

(Ill) Any procedure indicated ip a 
departmental rule which, after the Con- 
stitution of India came into force, was 
continued to be followed In enquiry 
proceedings against a defaulter result- 
ing in an order of dismissal from ser- 
vice should not be justifiable if it is 
found violative of principles of natural 
'i <*nd has operated to deprive a 

delinquent of a reasonable opportunity 
of defence. AIR 1961 Guj 63 (66) = 

(1961) 2 Guj LR 202 (DB). 

(115) The duly to act judicially is 

iniplicit in the exercise of power to dis- 
miss an employee op charges of miscon- 
duct even though the statute which con- 
fers such power is silent about procedure 
to be adopted. AIR 1969 Cal 397 
(404, 405)= 1969 Lab IC 1094= 73 

Cal WN 803. (Dismissal under Bengal 
Priman* Education Act (4 of 1919) 
— No rules for enquirv or dis- 

mis.sal under Act or rules thereunder 

Rules of Natural justice should be fol- 
lowed- AIR 1950 SC 222 held no longer 
good law in view of AIR 1967 SC 1269.) 

(116) Doctrine of natural justice, 
known as Audi Alteram Partem, require.s 
that before reliance can be placed on any 
document, (complaint. in this case) the 
.^mnc must be placed befor,, the person 
charged for his information, comment 


and criticism and also for rebuttal by 
him. (1966) 12 Fac LR 80 (86) (Cal). ‘ 

(117) The ambit of natural justice is 

not limited by .\rl. 311 (2) but rather 

demonstrated bv exceptions which had 
to be engrafted in order to exclude it on 
paramount considerations of collective 
.•security. (1966) 70 Cal WN 786 (804) = 
(1068) 1 Lab LJ 311 

(118) The reqiiiremcnl.s of natural jus- 
tice must depend upop the circumstances 
<»f the case, the nature of Ihe enquiry, the 
rules under wliicli the Tribunal is acting-, 
the subject matter that is being adjudg- 
ed. (1964) 2 Mys LJ 65 (71) (DB). 

(119) Tlip application of the doctrine 
of natural justice depends upon the nature 
and the jurisdiction conferred on the con- 
cerned authority, upon the character of 
fhp rights of the person attacked the 
.s< heme and policy of the statute and 
f)fher circumstances disclosed in the parti- 
cular case. 1969 Lab IC 893 (894) (Mvs) = 
(1969) 1 Mys LJ 325. 

(1201 Slrictly .speaking, neither the pro- 
visions of ihp Evidence Act nor those of 
the Criminal Procedure Code apply to de- 
partmental enquiries, but some of tho.se 
provisions w'hicli are based on rules of 
natural justice may be held to apply. If 
statements had been recorded in a regular 
police investigation under Chapter XIV of 
the Criminal Procedure Code, the delin- 
quent officer should be given copies of 
(hose statements even though there was 
no regular criminal case, inasmuch as the 
spirit of Section 162 of that Code should 
be followed. Similarly, if there was a pre- 
liniinarv enquiry (not of a ronfldenlial 
nature) preceding the holding of a regular 
departmental cnciuiry, the delinquent 
officer should be given copies of state- 
ments made by witnesses during that pre- 
liminary enquirv. AIR 1959 Orissa 152 
(155)= ILR (1059) Cut 95 (DB). 

(120-A) The rules of evidence are not 
applicable to inquiries conducted by the 
Tribunal for disciplinary proceedings. 
Such Tribunals are required to follow 
only rules of natural justice in the 
conduct of inquiries. (I960) 2 Lab LJ 
464 (466) (Andh Pra) (DB). 

(121) Strict laws of evidence are not ap- 
plicable to departmental proceedings. 
Violation of ancillary, incidental and un- 
essential rules are not material. (1957) 2 
I.ab LJ 668= 70 Mad LW 965 (969). 

(122) Department not bound to sup- 
ply copies of documents to accused offi- 
cer in departmental enquiry, when inspec- 
tion and extracts are perniitted. AIR 1968 
Delhi 85 (87)= 1968 Lab IC 495. 

(123) Departmental enquiry — Denial 
of opportunity to public servant to cross- 
examine witnesses who gave evidence 
against him — Copies of documents to 
which public servant was entitled not 
supplied — Enquiry not in accordtince 
with principles of natural justice and 
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Art. 311 (2) violated. AIB 1901 SC 1023 
(1028, 1629)= 1961 Jab LJ 702. 

(124) Appeal against dismissal Ironi sei- 
vice — Peisonul huaving at appolhile 
stage not reiiuired bv Poliee Hrj>iiiali<>ns 
or Rules of natural iuslioe. AIR 1007 C'al 
321 (323)= 1907 Cri U 738. 

(125) Departmental enquiry against ser 
vant for misc<indiu*t — When delinquent 
servant is served with seeond notice to 
show cause aguin.sl proposed punishment, 
delmquent has right to challenge not only 
question of punisluiient but also the t’md- 
ing of guilt — Hence lo show that the 
Onding does not follow from the cviilence 
he has right to have access lo the ovi 
dence if it has not already been supplied 
lo him. 1968 Lab IC 584 (587) (Cal). 

1 126) It is the punishing authorilv who 
is to decide on Ih^ report of enquiring 
cfTicer as lo what action is lo be taken 
against employee. How he arrives at the 
decision is no concern of delinquent. 
AIR 1965 Cal 5"7 (561) = (1966) I Lab 
300. 

(127) Departmental enquiry — Peti- 
tioner's witnesses not examined and cer- 
tain records which hf» wanted ennuir\' 
officer to obtain were not summoned — 
Held, order being agninsl principle of 
natural iustice was void. 1968 (.uv I-J 
476 ••AIR 1967 Cal 29 (31)= (1969) 1 
Lab LJ 300. 

(128-129) Admission by railway sei-vanl 
of illegal usp of his privilege pass by his 
brother — Similar statement by brother 
t* Ticket Examiner when delected — 
Brother’s statement can be relied on 
without examining him — No violation of 
principles of natural justice. 1968 Lafc 
IC 1535 (1538) (Cal). 

(130) In the oral enquiry held undei 
Rule 65, Civil Services (Classification. Con- 
Irol and Appeal) Rules, 1930 it is obli- 
gatory on the authority to record oral 
evidence led by the charge sheeted olli- 
cer if he so wants it. AIR 1966 SC 269 
(273, 274)= (1965) 3 SCR 135. 

(131) Right of public servant to be re- 
presented by counsel — Denial of op- 
portunity to inspect documents — Rights 
of adjournment for cross-examining mate- 
rial witnesses — Breach of principles of 
natural justice. AIR 1961 Cal 1 (13, 14, 
15. 18. 19, 21)= 65 Cal WN 361 (SB). 

(132) Enquiry Officer should not rely 
on the statement of a person not examin- 
ed at the enquiry, even though the delin- 
quent officer has no strained relationship 
with the person giving the statement. AIR 
1967 Madh Pra 91 (94)= 1966 MPLJ 
1032 (DB). 

(133) It is against all rules of natural 
Justice to draw adverse inferences against 
a delinquent officer in a departmental 
enquiry on the basis of certain letters by 


witlihiilding the writer of Ihnsp l.tlers 
Irt.m llie witness Ijox and Dnis 
the »)rt'ieer an opporliinilv to eriis>..p\ji- 
min,. the writer. II. II (la.^Ui Ini fju 
(135)= (10.59) I Orissa .11) 226 [DM). 

(134) Order «>) }. uiusliim'nt 1% \ilialecl 
by taking into con.sideratioii Die past 
pimisbment given to the servant when 
it was not intimated to him in the slmw 
cause notice- that tJu* said pimi>limeiit 
will be taken into iM)n.suloratiiin in di-ckl- 
ing the pimislnnent against liiin thus not 
allowing him an oijportnnitv to submit his 
explanation about it. AIR 1962 'riipiira 
If) (20). 

(135) Sliuw-causo notice against [no 
posed punishinent — Previous conduct of 
officer taken into considoratioii -- .\o 
notice given to petitioner tlnit bis pre- 
vious condiu'l would bo taken into ron- 
.sideration in inflicting punisbnient — 
Principle of natural justice held violated 

— Order of puaislinuni held slnuild he 
quashed. AIR 1960 Mys 1.59 (1G2)= 38 .Mvs 
LJ 79 (DB). 

(136) If no enquiry liatl Ijeeii lield 
either under Rule 5.5 <m' under the pro%'i- 
sions of the Public Servants (Inquiries) 
Act, 1850 or if the onquirv whi<'li was 
held was nol held in con.sonuiiee with the 
rules of natural justice delinquent is en- 
titled to claim a Ihurougb aiui sifting en- 
([Uiry into tlie charges to enatile Itiin to 
clear himsel). .4lH 19.56 Punj .58 i64i - 
ILR (I956» Punj ‘_>:U> (DB). 

(137) Cliarge <if aceeiiling illegal grali- 
ficalion from a linn — Pelilionei 10*1 
demanding production of book.s t.f ae 
counts of firm — Held though books 
were nol produced. there wa.s no viohi- 
lion of piinriple.s of .i ilural ju.stire. .MR 
1968 Delhi 25 (28)= 1968 Lab IC 24 
(DB). 

(138) Preliminary emiuirv held ex parte 

— Enquiry officer nut [ilaeing any reli- 
ance on pi-eluninary enquiry — Held, 
there wa.s no violation of prindple.s of 
natural justice. .-MR 1968 Delhi 26 (28) — 
1908 Lab IC 24 (DB). 

(139) Departmental enquiry — Com- 
plaint of misconduct against servant — 
Copy of complaint though demanded not 
furnished to servant — Assertion that 
complaint of pcrsotiai misconduct was 
confidential document cannot .stand ia 
law. 1968 Lab IC 584 (586) (Cal). 

(140) Departmental enctuiiy — Confi- 
dential reports — Use of — Government 
servant — Removal from sei-vicc — Ap- 
peal lo President of India — President 
reducing punishment — Amongst docu- 
ments perused by President there being 
Confidential reports — Plea of use of ad' 
verse material without reasonable oppor- 
timity to explain — Confidential reports 
always communicated to Government ser- 
vant who also has a chance to represent 
against adverse remarks — Use of Confi- 
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dential reports by President held was not 
adverse to Government servant and was 
proper 1968 Lab IC 1116 (1121) (Delhi). 

(141) Document on basis of which 
charges of misconduct were framed 
against servant not supplied to him for 
inspection — Ploa that substance of com- 
plaint had been incorporated in statement 
of allegations is not tenable. 1968 Lab IC 
584 (586) (Cal). 

(142) Where Rule 1712 (2) of Railway 
Establishment Code, expressly prohibits 
the appearance of a professional lawyer 
before Enquiry Officer, action of Railway 
Department refusing accused officer such as- 
sistance cannot be said to vitiate the en- 
quiry. AIR 1968 Delhi 85 (88)= 1968 Lab 
IC 495. 

(143) In spite of several adjournments 
granted to delinquent to produce evidence 
in his defence. he failed to do so — 
Enquiry’ closed — No violation of rules of 
natural justice. 1966 Cur LJ 981 (982, 
983) (Punj) (DB). 

(144) Departmental enquiry agam.^t 

Railway servant — Proposal for punish 
ment though not accompanied with find 
ings of enquiry committee, is not defec- 
live when such findings are subsequently 
served upon the servant — There is no 
violation of either Art. 311 (2) or natural 
luslice. (1966) 12 Fac LR 169 (172)=^ 

(1966) 2 Lab LJ 290 (Cal). 

(145) By proceeding on the basis of un- 
disclosed personal knowledge on material 
point. Enquiring ofTicer must be held to 
have prejudiced petitioner. (1965) 10 Fac 
LR 263 '(269) (Cal). 

(146) Deparlmeolal Enquiry — - At nu 
stage of inquiry delinquent was supplied 
by Government authorities with docu 
ments he had asked for and in respect 
of which inquiring officer had ordered 
production — Not contended by Gov- 
ernment that documents are irrelevant — 
Evidence concluded without production 
of documents — Held, principles of natural 
Justice were not observed and order of 
dismissal passed by inquinng oiTicer was 
quashed. (1963) 6 FLR 26 (31, 32)*= 
(1963) I Lab LJ 708 (Cal). 

(147) It is obligatory on the authority 

concerned to record evidence in support 
cf charges as well as evidence which 
charge-sheeted officer may lead in sup- 
port of his plea and failure to hold such 
an oral enquiry is a serious infirmity de- 
priving charge-sheeted officer of a rea- 
sonable and adequate opportunity of de- 
fending himself against charges. 1968 
MPLJ 754 (756)= 1968 Jab LJ 1059 

(DB). (Held enquiry conducted wa* in 
contravention of mandatory provUions 
of Rule 3 of the rules framed under M. 
P. Local Government Act and order im- 
posing punishment of reduction in rank 
was illegal and could not be sustained.) 


(148) Departmental enquiries into 

charges of misconduct against Civil Ser- 
vants — Principle that prosecutor can- 
not be Judge is not applicable to depart- 
mental enquiries. AIR 1962 Madh Pra 372 
(374)= 1962 MPLJ 717. 

(149) Departmental proceedings are 

subject to rules of natural justice. In de- 
partmental proceedings it is unnecessary 
to import the strict procedure appUebaie 
to Judicial trials. But the procedure ad- 
opted is to a certain extent like a judicial 
trial. AIR 1958 Cal 470 (472)= 62 Cal 
WN 690 (1963) 67 Cal WN 960 (977) = 

1963 (6) Fac LR 422. 

(150) Superior official of delinquent 
acting as Chairman of Board of inquiry 

— Such olTicial present during police 
investigation against delinquent — No 
personal animosity of o^icial against 
delinquent nor pecuniary interest alleged 

— Held, from mere fact of official's pre- 

sence at police investigation, he could 
not be held to have prejudged the issues 
or of having any personal interest in case 
and that there was no bias. AIR 1967 
Madh Pra 81 (83)= 1966 MPLJ 990 

(DB). 

(151) When an Enquiring Committee 

has the duty to come to a conclusion as 
to the guilt of delinquent upon an evalua- 
tion or assessment of evidence, it is ab- 
solutely necessary that the members of 
the committee should hear evidence ot 
witnesses. (1964) 68 Cal WN 1U2 

(1115)= (1964) 9 Fac LR 208. 

(152) Departmental Enquiry — Officer 
who ultimately decided the case did so 
on evidence recorded by his predecessor 

— No infringement of rules of natural 
Justice, so long as such evidence was 
taken in the presence of person charged 
after giving him a fair opportunity to 
cross-examine those witnesses. AIR 1965 
Mad 316 (317, 318)= (1965) 2 Mad LJ 
98 (DB). 

(153) The fact that a particular officer 
held a preliminary enquiry before it was 
decided to hold a departmental enquiry 
against the delinquent officer does not 
debar him from conducting the depart- 
mental enquiry; nor can it be regarded as 
in any way indicative of bias against the 
delinquent officer. AIR 1963 Madh Pra 
115 (117)= 1963 MPLJ 139 (DB). 

(154) An objection on the ground of 
prejudice to the holding of the depart- 
mental enquiry by an officer who first 
directs the alleged misconduct or irregu- 
l^ty must be raised as soon as the pub- 
lic servant receives the notice about en- 
quiry. AIR 1963 Madh Pra 216 (218) = 
1963 Jab LJ 98 (DB). 

(155) Fact finding committee finding 
prima facie case against servant — Mem- 
ber of fact finding committee appointed 
chairman of enquiry committee — Held 
that from this it could not be held that 
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the chairman had a closed mind — The 
charge of bias must not be too readily as- 
sumed but must be proved by the person 
alleging the same. (1904) 08 Cal WN 
1112 (1U4)« (1964) 9 Fnc l.R 208. 

(156) Departmental enquiry — Dis- 

missing authority figuring as witness — 
There is violation of natural justice. 1903 
MPLJ 28 (31)= 1963 Jab LJ 94= ILH 

(1962) Madh Pra 288 (DB). 

(157) When the report of the enquiry 
officer is itself made as one of the pieces 
of evidence on the basis of which the 
charge is sought to be proved, the en- 
quiry officer may not be expected to hold 
the scales even or keep an independent 
and open mind. If the enquiry officer is 
to be examined as a witness, then there 
would be a gross violation of natural jus- 
tice. (1967) 1 Lab LJ 455 (401. 462) (DB) 
(Guj). 

(158) Collector acting as authority com- 
petent to award punishment — Collector 
subsequently appearing as witness in en- 
quiry on basis of facts which had come 
to his knowledge before commencement 
of enquiry — There is violation of the 
rules of natural justice and disregard of 
all canons of fair play. AIR 1962 Madh 
Pra 15 '10, 17) = 1961 MPLJ 757 (DB). 

(159) It is one the essential require- 
ments of natural justice that no enquiry 
should be made behind the back of a 
petitioner and the evidence which is reli- 
ed upon by the enquiring officer ought to 
be made available to the petitioner and a 
reasonable opportunity must be provided 
to him to say what be has to sav in that 
regard. ILR (1967) Andh Pra 2l5 (222) 
(DB). 

(160) Natural justice — Enquiring offi- 
cer himself examining defence witnesses 
in absence of delinquent officer and wilb- 
oul issuing notice to him — Enquiry is 
opposed to natural justice and must be 
quashed. AIR 1966 Mad 203 (218. 219) = 
(1965) 2 Mad LJ 421 (FB) •• AIR 1960 
Ker 294 (294)= 1960 Ker LT 450. 

(161) Dismissal of servant — Co-op_era- 
Uve association — Managing Committee 
invested under bye-laws with power to 
dismiss Manager — Charges of miscon- 
duct against Manager — Enquiry into 
charges by Secretary, who had previously 
filed criminal complaint against Manager, 
in his official capacity — Enquiry is not 
biassed — Ultimate decision of dismiss- 
ing Manager taken by Managing Com- 
mittee and not by Secretary — Managing 
Committee cannot be said to have delegat- 
ed its functions merely by deputing Secre- 
tary to enquire and report. AIR 1960 
Madhya Pra 273 (277)= 1960 MPLJ 433 
(DB). 

(162) Punishment awarded to public 
servant in departmental proceeding — 
High Court setting aside punishment after 
Investigating into charges on merits and 


nut upon jurisdictional or other ground 

— Comineiu'cinctit of fresh proceocling 
nguiusl the pubiic servant upon same al- 
legations offends the principles of natural 
justice. AIR 1904 Madh Pra 15.5 

1965 MPLJ 315 (DH). 

(163) Mode of enquiry in appeal — 
Central Civil Services Rules. 1957 not con- 
templating personal hearing of appellant 

— Omission to hear appellant, held, did 
not violate rules of natural justice. .AIR 
1968 Delhi 269 (271, 272)= 1968 Lab IC 
1402. 

(164) Where Ihe enquiry officer 
exhibited lack of impartiality, the en- 
quiry was vitiated by a disregard of 
one of essential elements of natural 
justice. AIR 1966 Madh Pra 58 (60) = 
1965 MPLJ 699. 

(105) Procedure of quiisi-Jiidicial body — 
Principles of natural justice — Retiuiie- 
ments of, stated. AIR 1962 Ker 43 (47) = 
1901 KLT 480 (DB). 

( 166) . Reasonable opportunity to show 
cause does not necessarily include the 
right of personal hearing at every stage. 
AIR 1960 Ail 551 (556, 557) = (1960) 1 
Fac LR 477= 1960 All LJ 288= (1960) 2 
Lab LJ 146. 

(167) Dale of birth accepted and en- 
tered in service rcgi.ster according to 
horoscope — Correction in date ot birth 
on basis of school register without giving 
opportunity to employer to show cause — 
Principles of natural justice have to be 
observed by holding an enquiry. .\IR 
1969 Ker 317 (319)= 1969 Lab IC 1470 = 
1969 Ker LT 72 (FB). 

(107-A) Termination of services — 
Order involving punishment not dcFU'iviiig 
Government ser^’anl of any vested right to 
office — No (luestion of following princi- 
ples of natural justice arises. AIR 1970 
SC 158 (161)= (1969) 1 SCWR 1115. 

(108) Disciplinary proceeding — Prose- 
cution not examining certain cited wit- 
nesses — Delinquent’s prayer for attend- 
ance of such witnesses for examination 
as defence witnesses — Trial vitiates if 
prayer is not granted even if prayer is 
n>ade at the hearing only. 1969 Lab IC 
773 (776, 777)= 16 Fac LR 484 (Cal). 

(169) Charge-sheet not mentioning the 
evidence on which it wishes to rely to 
show the stopping of work amounted to 
a strike — That the employee participat- 
ed in strike assumed without giving him 
an opportunity to rebut the assumption — 
Principle of natural iustice is violated. 
AIR 1959 All 614 (617). 

(170) Where, without holding an en- 

quiry, charges against the delinquent 
were decided as established mainlv on the 
basis of evidence collected in a prelimi- 
nary enquiry prior to framing of charges 
Article 311 was held to have been infring- 
ed. 1068 Lab IC 720 (721, 722)= 1968 

BLJR 522. 
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il71j The otVirers whose cases are lo 
ho screonctl by tlje ConimiUce oonstihil- 
ed under Hule 8 <»] Punjab Service of 

fCa^ineeis Class I. P. W. D. (Irrigation 
Branch) Service Rules are entitled to an 
opportunity of hearing and if the same is 
not given, to them then the rules of natu- 
ral justice and fair play are infringed. 
1909 Lab IC 795 (799)= 1909 Cur L.l 30 
(Dll) (PunJ). 

(172) In a statutory appeal. Ihe parties 
must be gheu a hearing and the order 
passed must be a speaking order. Where 
the appellate order is a cryptic one and 
tlic appeal is disposed of summarily, lltc 
order is liable to be set aside. .AlPi 19G8 
.\ssam 52 (53)= 1968 Lab IC 1396 (DH). 

(173) Railway Establishment Code. 

Rule 1721 — Departmeiilal enquiry — 

Delinquent olVicer has right lo he assist- 
ed by anollier railway employee or olVi- 
cial of trade union who is not a profes- 
sional lawyer — Refusal on ground that 
he was not member of recognised trade 
union — Delinquent ofViccr is prejudiced. 
AIR 1965 Cal 557 (561) = (1966)' I Lab 
LJ 194. 

(174) Petitioner charged with receivi)Jg 
illegal gratification from a firm in Ger- 
many — Re<|ucsl lo allow him lo visit 
Germany to collect evideme for liis de- 
fence refused — Dates fixed for enquiry 
not intimated — Delence aiul prosecution 
witnesses examined in liis absence — Re- 
quest to allow him to engage counsel to 
cross-examine prosecution witness who 
was a lawyer relused — Chairman of 
Hoar<l of Enquiry was already biased. 
Held ; there was denial of natural justice. 
1966 Cri LJ 353 (358) (Punj). 

(175) The question whether principles 
ot natural justice had been violated in not 
giving due and proper weight lo findings 
tf Ciriminal Court can only depend on 
the facts of each case. (1966) 13 F'ac LR 
405 (407)= (1967) 1 Mad LJ 146 » " 1968 
Lab IC 63 (65)= 79 Mad LW 635. 

(176) Wher#» under the bye laws of Co- 
operative Bank registered under Co-ope- 
rulive Societies Ad. the employees held 
their olTices “at pleasure” and not during 
“good behaviour”, the employees were 
dearly subject lo dismissal at sole discre- 
tion of appointing authority and rules of 
natural justice had no applicability'. AIR 
1963 Madh Pra 298 (300)= 1963 MPLJ 
631 (DB). 

(177) Railway Establishment Code 
R. 1712 (2) — Refusal of Inquiry Officer 
to adjourn inquiry to enable accused em- 
ployee to have assistance of another rail- 
way servant as defence counsel, constitut- 
ed denial of effective opportunity lo em- 
ployee lo defend himself — Vitiated in- 
quiry. AIR 1968 Delhi 85 (89)= 1968 Lab 
IC 495. 

(178) Where the petitioner who was 
seiwing as a temporary .Mcharir was pro- 


moted lo the post of temporary revenue 
clerk by the Commissioner but subse- 
(juenllv after two years the order of pro- 
motion was set aside behind the back of 
the pelilioner by the Commissioner him- 
self On rcpresenlallon made by the other 
persons who were not so promoted, the 
or<ler of the Commissioner deserves to be 
vluashed. (1966) lU Fac LR 264 (270) 

(Cal). 

(179) Junior given promotion overiook- 
iiig hi.s senior — Senior should be told 
grounds therefor. AIR 1965 Ker 108 (109) 
= 1964 Ker LJ 832= (1964) 2 Lab LJ 
378 (DB). 

(180) Dismissal of appellant, a Police 
constable — Findings of enquiry officer 
not communicated to him. orally told 
that it was proposed to dismiss him— 
No real attempt made to explain on 
what grounds findings proceeded and 
what the findings themselves were — 
Held ; no due compliance with re- 
quirements of Article 311 (2). 1968 SLR 
131 (134) (SC). 

(181) Disciplinary proceedings against 
delinquent for making allegations against 
superior authority — Enquiry by supe- 
rior authority through one of his subordi- 
nates — Opporlunilv to be heard given 
3101 reasonable — Principles of natural 
lustlce. AIR 1964 Guj 139 (143 to 145) = 
(1964) 5 Guj LR 175 (DB). 

(182) Wlien the delinquent, in hi.s reply 
lo show cause noIi<'c, complained that 
there was i»o entiuiry and he had no op- 
portunity of defendiiig himself, the auth- 
ority (Government) ought to order a 
fresh enquiry and offer him reason- 
able opportunity. AIR 1964 Madh Pra 
318 (320) = 1964 MPLJ 493 (DB). 

(183) Punishment awarded to public 
servant in departmental proceedings — 
High Court setting aside punishment alter 
investigating into charges on merits and 
not upon jurisdictional or other ground 

^ Commencement of fresh proceedii^ 
against the public servant upon same al- 
legations oflends the principles of natural 
.justice. AIR 1964 Madh Pra 155 (156) = 
1065 MPLJ .115 (DB). 

tl84) Reversion of Goveinment servant 
— Show cause notice as to reversion serv- 
ed^ on him after actual reversion — 
Principles of natural justice violated. 
AIR 1968 Punj 255 (264)= 70 Pun LR 
65. 

(185) It is a principle of natural justice 
that once a public servant is exonerated 
Of a charge levelled against him after an 
enquiry, he should not, in the absence of 
any statutory rule.s to that effect be al- 
lowed to be vexed and harassed again on 
the same charges by an officer who is not 
e\en superior in rank to the one who 
originally exonerated him. 1967 Cur LJ 
156 (164) =ILR (1967) 2 Punj 471, 

(186) Doctrine of double jeopardy has 
no application — Exercise of administrn- 
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ttve power of taking disciplinary action 
even though it may have to be done judi- 
cially, coiild not be considered ns exercise 
of judicial power of the State. ILR 
(1066) Guj 1030« (1066) 7 Guj LR 1005 
(1076) (DB). 

(187) Dismissal order set aside by 
Court not on merits but on ground that 
principles of natural justice were not ob- 
served — Fresh enquiry in respect of 
same allegations not illegal — No ques- 
tion of double jeopardy. AIR 1963 Mani- 
pur 28 (31, 32). 

(188) Departmental enquiry against P. 
— ^perior officer issuing instructions to 
Enquiry Officer to proceed in particular 
way — Held, that instructions to enquiry 
officer indicated that enquiry was not 
fair and officer was not unbiased. ILR 
(1963) Andh Pra 308 (315) (DB). 

(189) Enquiring officer placing -burden 
of establishing his innocence on the pub- 
lic servant concerned — Action of officer 
held was opposed to rules of natural 
justice. AIR 1962 Orissa 78 (80. 81)= 27 
Cut LT 266 (DB). 

(190) Where the petitioner was at no 
stage called upon to explain why punish- 
ment of suspension should not be im- 
posed upon him on the ground that his 
antecedent record was adverse to him, 
order of suspension partly based on that 
ground could not be sustained as it 
amounted to contravention of rule of 
natural justice. AIR 1962 Mys 84 (86) = 
39 Mys LJ 1066 (DB). 

(191) Inquiry against Government Ser- 

vant — Finding against him based on evi- 
dence recorded in enquiry against other 
delinquents — Opportunity to meet evi- 
dence denied Violation of natural 

justice — Dismissal Is illegal. 1968 Lab 
IC 1485 (1480)= 34 Cut LT 1011 (Ori) 
(DB). 

(192) Enquiry by Domestic Tribunal of 
Life Insurance Corporation against its 
employee — Principles of natural ju^ice 
not followed — Enquiry vitiated — Dis- 
miM wl pursuant to such enquiry Il- 
legal. 1968 Lab IC 1421 (1424, 1425) = 
(1968) 2 Mad LJ 21. 

(193) To charge a man with a definite 

misconduct, to ask him to show cause 
against that definite misconduct, and 
thereafter to find him guilty of another 
misconduct which the delinquent was 
not called upon to explain Is violative of 
principles of natural justice. (1966) 12 

Fac LR 66 (69) (Cal). 

(194) Departmental enqiury against ser- 
vant for misconduct — Cou^ would never 
encourage a servant or anybody else to 
commit act of indiscipline or other mis- 
conduct but there must be fair enquiry 
consonant with natural justice before de- 
linquent may be punished on finding that 
inch char((6 has been eitabliahede 1908 
Lab 1C 684 (686) (Cal). 
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(195) Delinquent not called upon to 
meet specific charge^ — No opporhuiity 
/given to took into copies of documents 
and records — Held : principles of natu- 
ral justice were violated. 1908 I3LJR 815 
(823) (DB). 

(196) Departmental enquiry against 
police officers — Departmental finding 
against officers on basis of their admis- 
sions made prior to commencement of 
inquiry — Copies of admissions and re- 
port submitted after preliminary in- 
quiry. not supplied to officers, Held, 
there was violation of principles of 
natural justice. AIR 1962 Assam 34 (36, 
37)== ILR (1962) 14 Assam 155= 10C2 
(1) Cri LJ 265 (DB). 

(197) Apart from Article 311. the rules 
of natural justice require that l)et(«re re- 
ducing an employee la a lower scale of 
pay and ordering him to refund the alleg- 
ed over payment with retrospective 
effect, an opportunity ought to Lie nli-ird- 
ed to him to show cause against the 
proposed reduction or cut in his pay. 
1969 Cur LJ 4 (7) (Punj). 

(198) Petitioner, a Headmaster, ap- 
pointed by the then Managing Com.- 
mittee of School — Managing Committee 
has jurisdiction to dismiss him — Peti- 
tioner is only a private enq^loyce of an 
aided Institution and not a Govern- 
ment employee — Article 311 not 
attracted — Managing Committee not 
a statutory body and has no statutory 
duties — No obligation to act iudiciallv 
in dismissing him. ILR (1966) 18 Assam 
98 (108. 110) (DB). 

(199) Petitioner neither answering 
charges levelled against hinj nor parti- 
cipating in enquiry against him — But 
after completion of enquiiy asking tor 
copies of certain documents relied on in 
enquiry — Held there was no violation of 
principles of natural justice in not com- 
plying with request for copies of docu- 
ments made after completion ol enquiiy. 
AIR 1966 Cal 485 (486)= (I960) 2 Lab LJ 
71. 

(200) Misconduct by Police Officer in 
investigation of crime — Enquiry into, en- 
trusted to D. S. P. — No allegation that 
D. S. P. was in anyway biased or preju- 
diced — No violation of principles of 
natural justice. AIR 1965 Mad 103 (107) 
= 77 Mad LW 686 (DB). 

(201) Petitioner boycotted enquiry and 
the enquiry proceeded ex parte — Notice 
to show cause against proposed penalty 
issued — Too late a stage to seek oppor- 
tunity to show cause against chaiges 
themselves. (1966) 12 Fac LR 169 (179) 
= (1966) 2 Lab LJ 290 (Cal). 

(201-A) Departmental Enq\ilry — 
l^me of 48 hours given to delinquent to 
submit his explanation to charges — 
Petititmer not asking for more time nor 
complaining about it It is too late for 
him to contend in writ proceedings that 
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rules of natural justice were violated. 
AIR 1963 Cal 116 (121)= 67 Cal WN 361. 

(202) The mere fact that an enquiry 
was conducted by an officer subordinate 
to punishing authority, held did not vio- 
late the enquiry — Existence of bias or 
prejudice against eniph)yee not alleged. 
AIR 1968 Delhi 269 (271)= 1968 Lab IC 
1402. 

(203) Where in answer to a notice to 
a public servant to .show cause why he 
should not be dismissed from service the 
public servant himself puts forward his 
past record of service with specific in- 
stances and asked them to be consider- 
ed by the dismissing authority, it is not 
open to him to turn round and say sub- 
sequently that the authority should not 
have considered them. AIR 1958 Cal 
356 (360)= 62 Cal WN 531. 

(204) Quasi-judicial body — Depart- 
mental inquiry against Government ser- 
vant — Servant not asking for oppor- 
tunity to cross-examine witnesses — No 
violation of natural justice. AIR 1%2 
Ker 43 (47) = 1961 KLT 486 (DB). 

(205) Removal of railway employee for 

violating Rules 329 and 79 of General 

Rules — Petitioner supplied with all docu- 
ment* before submitting his representation 

— Fact-finding body arriving at cer- 
tain findings — Reasons therefor not sup- 
plied to delinquent, finding being tenta- 
tive — No denial of natural justice. 1969 
Lab IC 773 (776)= 16 Fac LR 484 (Cal). 

(206) Appellant a temporary Civil Judge 

— Informal enquiry against his conduct 

in having relations with a young girl 

— High Court recommending termination 

— Rule 12 of M, P. Government Servants 

(Temporary and Quasi-permanent Service) 
Rule* 1960, did not require that a show 

cause notice should be given to the ap- 

pellant — No violation of rules of natural 
justice. (1969) 1 SCWR 1115= (1969) 2 
see 240. 

(207) Services of temporary servants or 
for a fixed period cap be terminated at 
the end of the period or at the pleasure 
of the master without assigning any rea- 
son. The rules of natural justice there- 
fore do not apply to the case of a tempo- 
rary servant. 59 Pun LR 185 (187)= ILR 
(1957) Punj 731. 

(208) Fresh enquiry for same offence 

— Order of removal without giving oppor- 
tunity to_ defend — Order withdrawn re- 
serving right to direct enquiry — Fresh 
enquiry on same grounds not hit by prin- 
ciple of double jeopardy. 66 Pun LR 1227 
(1229) = 1964 Cur LJ 489. 

(209) Enquiring officer himself getting 

and gathering all materia] against the ac- 
cused officer — All proceedings held in 
the presence of the accused official in 
comformity with judicial norms Ac- 

cused officer informed what material is 


likely to be used against him — No viola- 
tion of rules of natural justice. (1966) 68 
Punj LR 174 (178). 

(210) Departmental inquiry — Natural 

justice — Fair opportunity — Observa- 
tion* by High Court on report of Enquiry 
Officer or on reply to show cause notice, 
are privileged and need not be disclosed 
to Officer proceeded against. AIR 1965 
Bom 156 (167, 168)= 67 Bom LR 170 

(DB). 

(211) Rules of natural justice do not 
require that an enquiry against a person 
necessarily be held at spot. AIR 1967 
Pat 160 (165) = 1966 BLJR 770 (DB). 

|212) Departmental inquiry against 
public servant on charge of general re- 
putation for dishonesty — Evidence of 
touring officer relied upon — Civil Court 
will not interfere — Principle of natural 
justice not violated. AIR 1963 Orissa 73 
(81, 82)= ILR (1962) Cut 125 (DB). 

(213) Natural Justice — Non-observ- 
ance of rules — Every non-observance 
will not constitute violation of natural 
justice — Only when non-observance pre- 
judices the officer in his defence, then it 
can be said that principle of natural 
justice wa* not observed. AIR 1963 Mani- 
pur 51 (56). 

(214) Appointment of nominees of and 
subordinate to Managing Director of Bank 
as enquiry officers is not in violation of 
rules of natural justice. AIR 1962 Punj 
355 (358)= 64 Pun LR 431. 

(215) Refusal of petitioner to co-ope- 
rate and fully participate in departmental 
Inquiry would not show denial of pro- 
per opportunity to defend or violation of 
rules of natural justice. AIR I960 Punj 
646 (652). 

(216) Charge-sheet — Indication of 

proposed punishment in charge sheet does 
not vitiate departmental enquiry or indi- 
cate any bias against the delinquent offi- 
cer — Enquiry Officer, after departmental 
enquiry is entitled to reach any conclu- 
sions. AIR 1967 Madh Pra 91 (93) = 

1966 MPLJ 1032 (DB). 

(217) Departmental instructions not 

strictly complied with — Inference is not 
necessarily that action taken bv Govern- 
ment against petitioner is mala fide. AIR 
1963 Punj 298 (317, 318)= ILR (1962) 2 

Punj 642 (DB). 

(218) Departmental enquiry against — 
Civil servant — Right to be represented 
by lawyer — Denial of legal help is no 
violation of Article 14 nor wa* it denial 
of natural justice. AIR 1959 Orissa 162 
(154)= ILR (1959) Cut 95 (DB). 

(219) The statement that if orders made 
in regard to the Government servant are 
otherwise legal, the fact that the same 
have been passed because of ill will or 
malevolence of executive authority will 
not vitiate or render the same Ulegal. ap- 
pears to be an opinion in relation to ciw 
injuries or torts. AIR 1963 Punj 298 
(318, 319)= ILR (1962) 2 Punj 642 (DB). 
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(220) Anything that the government 
servant did to create circumstances them* 
selves from which an inference is sought 
to be drawn that thereby the (^hief Minis- 
ter has become hostile to him cannot be 
available to the government servant be- 
cause if that was so any Government ser- 
vant anticipating an encruiry against him- 
self will start making allegations, in 
thUi manner, founded or untounded just 
to escape an enquiry. AIR 1903 Punj 298 
(317)= ILR (1962) 2 Punj 624 (DB). 


(221) Railway servant not objecting to 
enquiry against him conducted by particu- 
lar officer though he was aware of his 
right — He cannot in writ petition con- 
tend that enquiry was biased. 1965 
Ker LT 554 (557)= ILR (1965) 1 Ker 
536. 

(222) Removal of pradhsn of Gaon 

Sabha under Section 95 (1) (g) (iii) of 
U. P. Panchayat Raj Act (26 of 1947) — 
Regular enquiry not contemplated in Act 
— Petitioner had not demanded opportu- 
nity to be heard and to defend himself — 
Explaining to petitioner, charge framed 
against him was sufficient compliance 
with principles of natural justice ^d pro- 
visionn of Act. AIR 1965 All 370 (371, 

372)= 1964 All LJ*1073 (DB). 

75 (d). Bias and bona fldes. — See 
also Note 73 — (223) The authorities en- 
trusted with departmental enquiry are 
bound by the principles governing the 
"doctrine of bias.” The principles are; 
(i) no man shall be judge in his own 
cause: (ii) justice should not only be 
done but manifestly and undoubtedly 
seem to be done. AIR 1969 Assam 1 (3) 
= 1969 Lab IC 4. 

(224) The rule lhat the bias vitiates the 
finding is a rule of natural justice. AIR 
1960 Assam 141 (149) (DB). 

(225-226) The officer making the de- 
partmental enquiry into the charges 
against the civil servant or passing final 
order against him must be free from bias. 
AIR 1961 All 46 (47-48)- ILR (1960) 2 

All 259. (Reversed on another point in 
AIR 1963 All 94.) •• AIR 1957 Andh Pra 
414 (417)= ILR (1957) Andh Pra 402 
(DB) •* AIR 1956 Cal 662 (666) •• AIR 
1956 Punj 68 (63)= ILR (1956) Punj 236 
(DB) AIR 1956 Vind Pra 14 (15) •* 

AIR 1965 Pepsu 172 (176)= ILR (1955) 
Patiala 314 ** AIR 1954 Vindb Pra 50 

(63). _ 

(227) The enquiring officer must not 
be one who has already formed an opi- 
nion about the guilt of the civil servant. 
AIR 1956 Punj 102 (105)= ILR (1956) 
Punj 301 •• AIR 1956 Vindh Pra 14 (16, 
16) *• AIR 1954 Cal 885 (857). 

(228) Simply because the enquiring offi- 

cer is in subordinate position to officer 
framing charge, it cannot be said that he 
would be inhuenced by the latter and sit 
with a bias. AIR 1967 AU 384 (389)- 

(1058) 2 Lab U 586. 


(229) Bias of Ihe enquiring authority is, 
fatal to ile decision and tlu* position is 
not different where only one of those 
constituting th|. tribunal is shown to iiave 
prejudged the Issue. AIR lf)r>8 Andh Pra 
636 (637)= (1958) 2 An \VH 281. 

(230) Disciplinary action — Show cai;se 

notice itself containing conclu.sion of en- 
quiry officer about puni.shmcnt to be 
awarded to delinquent officer — Hel<l en- 
quiry officer had not .started his einjnirics 
with open mind but liad prejudged the 
very issue before him. (1007) 2 Andh 

VVR 253 (257)= 1968 Serv LR 77 (DH). 

(231) Disciplinary proceedings against 
public servant On charges of serious mis- 
conduct, misappropriation of Govcrnnnnl 
money, neglect of duly etc. — Prior 
knowledge of enquiring officer of facts 
about such charges — Bias cannot be al- 
leged. AIR 1967 Pat 43 (46)= (1967) 2 
Lab U 540 (DB). 

(232) Administrative order of suspen- 
sion passed by authority — No question 
of bias arises in regard to such order. 
AIR 1963 Punj 298 (318, 319)= ILR 
(1962) 2 Punj 642 (DB). 

75 (e). Proeedurc. — (233) The pro- 
cedure contemplated in an enquiry against 
a public servant under Article 3ii of the 
Constitution of India is (1) to inform the 
delinquent of the charges levelled 
•against him and the allegations on which 
the charges, are based, and (2) to pro- 
vide an opportunity for the delinquent 
to cross-examine, to examine himself 
and to adduce defence evidence, and 
(3) to afford an opportunity to make 
representations as to why the proposed 
punishment should not be inflicted on 
him. The delinquent should be given a 
reasonable opportimity to show cause 
twice before a punishment is inflicted. 
When the charges are enquired into he 
should be given a reasonable opportunity 
to defend himself and again when after 
an enqfuiring authority has come to its 
conclusion oq the charges and when the 
question of proper punishment to be 
awarded is being considered. (1966) 79 
Mad LW 422 (423)=- ILR (1966) 1 Mad 
365 (DB) *• AIR 1963 Orissa 73 (76, 77) = 
ILR (1962) Cut 125 (DB). 

(234) Disciplinary proceedings against a 
civil servant cannot be equated complete- 
ly to judicial trials and rules of procedure 
applicable to judicial trials need not be 
applied in toto to such proceedings. AIR 
1962 Tripura 16 (16). 

(235) Where in an enquiry against the 
conduct of a police officer, witness was 
examined after the clos^ of the case but 
the officer was given an opportunity to 
cross-examine him, there cannot be any 
grievance on this ground. ILR (1960) 1 
All 214= 1960 Cr LJ 1290= AIR 1960 All 
618 (620) (DB). 

(236) In preliminary enquiry the ex- 
planation of the Government servant may 
be taken and documentary and even oral 


100 [Arts. 310 & 311 N 75 (e)] 


[The] Constitution of In^a 


Articles 310 & 311 — Note 75 (e) 

(contd.) 

evidence may be considered. (1967) 1 

Lab LJ 718 (721) (SC). 

(237) Once specific charges, involving 
such a serious punishment as dismissal, 
are framed against a public servant and 
he is called upon to submit his explana- 
tion the encTuiring officer must first hold 
an enquiry if the delinquent servant de- 
nies the charges. (1960) 28 Cut LT 133 
(134, nty, 136) (DB). 

(238) Under Rule 23 of the Madras Civil 
Services (Classification, Control and Ap- 
peal) Rules, the State Government, as 
an appellate authority, has no pf)wer in 
appeal against the punishment imposed 
on a di'llncpieiil ofTiier to revive the 
charges abandoned by Ihe authority com- 
petent to puni.sh the delinquent officer, as 
not held proved and to find the officer 
guillv thereof and to award him heavier 
punishment. AIR 1963 Mad 14 (16) = 
(1962) 2 Mad LJ 339 (DB). 

(239) Departmental enquiry against Gov- 
ernment servant — Kerala Civil Services 
(Clas.siflcalion, Control and Appeal) Rules, 
1957. coming into force after close of en- 
quiry but before final order in enquiry — 
Rule promulgated after closp of en((uiry 
does not apply to enquiry. AIR 1962 Ker 
43 (47)= (1961) 2 Lab LJ 60= 1961 Ker 
LT 486 (DB). 

(240) Departmental enquiry — Charges 
relating to 1963-64 — Enquiry' entrusted 
to Mysore State Vigilance Commis.sioner 

— Vigilance Rules framed subsequently 
in 1965 — Enquiry under Vigilance Rules, 
1965, held valid — No vested right to 
procedure. AIR 1968 Mys 296 (301) = 
(1968) 1 Mys LJ ‘113 (DB). 

(241) A departmental enquiry should 
be in accordance with rules of natural 
justice and if such rules are substantially 
followed and no prejudice is caused to the 
concerned oificer, a mere failure to ob- 
serve a particular rule should not be 
enough to quash the enquiry. (1961) Raj 
L^^104 (106)= ILR (I960)' 10 Raj 1419 

(242) Civil Service — Bihar Govera- 
menl Servants’ Conduct Rules (1956), R. 
15 (5) — Rule applied to transactions 
prior to coming into force of the Rules 

— There is no illegality. AIR 1967 "Pat 
43 (48)= (1967) 2 Lab LJ 540 (DB). 

(243) The fact that the Collector of 
Baroda did not follow the instructions 
given in the Manual prepared by the Gov- 
ernment of Bombay containing instruc- 
tions for officers holding departmental 
inquiries, is not material as the Manual 
does not consist of statutory rules but 
merely consists of departmental instruc- 
tions. AIR 1962 Guj 197 (200)= 3 Guj LR 
492= (1962) 2 Lab LJ 607 (DB). 

(244) In cases governed by Art. 311 the 
question of indicating the punishment 
does not arise when chaises are to be 
enquired into. The procedure adopted in 


indicating the penalty in the memoran- 
diun of charge^ therefore offends Art. 311 
and also contravenes G. O. Ms. No. 4730, 
Home, dated 6th November, 1950. (1967) 
1 An WR 156 (168)= 14 Fac LR 232. 

(245) Madras Services Manual, Vol. 1, 

1954, R. 17 — Disciplinary Action — ■ 
Only punishing authority can initiate and 
conduct enquiry proceedings — Held, Dis- 
trict Agricultural officer had no authority 
to initiate proceedings against Agriculture 
assistant. (1967) 2 An WR 253 (256) = 

1968 Serv. LR 77 (DB). 

(246) Under Rule 31A of Pundamente 
Rules any error or mistake in the appoint- 
ment or promotion could only be correct- 
ed befor«» the authority decides to con- 
firm the incumbent in the particular post 
in question — Once a confirmation 
order is made that confirmation could 
only be Interfered with by applying the 
procedure indicated in Art. 311. AIR 1968 
Assam 18 (19)= 1968 Lab IC 919 (DB). 

(247) Disciplinary Proceedings (Ad- 

minstrative Tribunal) Rules (1951), R. 3 
(4) (before its amendment in 1955) — 
Sub-r- (4) is mandatory — Amendment 
in 1955 making sub-r. (4) discretionary is 
not retrospective — Dispensation of as- 
sistance of assessor during enquiry against 
civil servant is without jurisdiction — Fin- 
dings against and dismissal of civil ser- 
vant deserve to be set aside. AIR 1960 
Orissa 58 (60, 61) = ILR (1959) Cut 

573 (DB). 

(248) Disciplinary Proceedings (Ad- 

ministrative Tribunal) Rules, 1951, R. 3 
(4) (as amended in 1955) — Tribunal con- 
ducting proceedings without aid of asses- 
sor — No direction to contrary by Gov- 
ernor — Proceedings not invalid. AIR 
1965 Orissa 183 (186, 187)= (1966) 7 

OJD 74 (DB). 

(249) Enquiry officer orally hearing 
parties and giving findings without record- 
ing any evidence — Government setting 
aside his report and appointing another 
officer unconnected with the office of the 
delinquent servant and accepting his 
findings — Order of Government held was 
within its powers and no mala fides could 
be attributed. AIR 1969 Manipur 36 (40) 

1969 Lab IC 661. 

(250) Although in a case of depart- 
mental enquiry if the enquiring authority 
has the duty to come to a conclusion as 
to the gu^lt of the delinquent upon an 
evaluation or assessment of the evidence 
it is entirely necessary that he should be 
th^v person who should hear the evidence 
of the witnesses but the correct test to 
be adopted is whether the procedure 
adopted by the Inquiry Officer has led to 
any prejudice or not. AIR 1963 Raj 203 
(207)= 1963 Raj LW 374. 

(251) The right given to a charge-sheet- 
ed officer to cross-examine ^e depart- 
mental witnesses or examine hi s own 
witnesses can be legitimate^ examined 
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and controlled by the enquiry ofTiocr. So 
Ba to prevent its proccedinRs bein^ un- 
duly or deliberately prolon^^. AIR 11MI5 
SC MO (274). 

(262) Au enquiry cannot be considered 
to be open to chtillcnRt^ on the qround 
that procedure laid down in ES'idcuce Act 
for recording evidence or In Code of 
Criminal Procedure for trial of otfences 
ha< not been strictly followed. AIK 1069 
Delhi 145 (147) « 1%9 Lab 1C (DB). 

(253-254) Government servant — Depart- 
mental enquli^ — Proceeding to b,^ fol- 
lowed — Evidence taken in absence of 
servant — Procedure not violative of 
natural justice. AIR 10(V2 Ker 43 (45) = 
(1961) 2 Lab LJ 50= 1061 Ker LT 486 
(DB). (AIR 1960 Ker 63. Dissent, from.) 

(255) Procedure — Where a depart- 
mental enquiry is after recording of 
evidence of a few witnesses, conducted 
bv another officer, refusal by the offi- 
cer to start the enquiry de novo does 
not vitiate the enquiry. AIR 1963 Punj 
90 (91, 92)= 1062 Cur LJ 541. 

(256) Procedure — U. P. Police Regu- 
lations, Reg. 490 (5) — Departmental en- 
quiry — Discretion to refuse to call de- 
fence witness — High Court will not in- 
terfere with the exercise of that discre- 
tion so long as it is not exercised arbi- 
trarily or in an imjudicial manner. AIR 
1958 All 607 (608)= 1958 All LJ 205 
(DB). 

(257) Enquiry against delinquent officer 
— Change of personnel of enquiring 
officer due to transfer — Delinquent offi- 
cer is not entitled to de novo enquiry' as 
of right in absence of rule. AIR 1966 Mad 
203 (215, 216, 217)= (1965) 2 Mad LJ 421 
(FB). 

(258) Under the Constitution it is 
the High Court that could direct an en- 
quiry against a subordinate ludicial offi- 
cer and appoint one of the judges as the 
enquiry officer, but, according to the law 
in force in Hyderabad on the relevant 
date, it was the Administrative Bench 
that could hold the enquiry or direct it 
to be held, by one of the Judges. Since 
the appointment of the enquiry r)fri<’er in 
the instant case, was admittedly not by 
the Administrative Bench the enquiry is 
wholly imauthorised, and the report which 
formed the basis is without jurisdiction. 
(1969) 2 An WR 79 (92) (DB). 

(269) Though the Tribunal Rules by 
their own force, may not apply to offi- 
cers of the Judicial Service because they 
are officers under the administrative cem- 
trol of the High Court by virtue of Art. 
235, nevertheless as they are a^so entitled 
to the protection of Art. 311, there could 
be no legal bar if the High Court applies 
the provisions of the Tribunal Rules to the 
delinquent officer while deciding lo hold 
the departmental enquiry. AIR 1966 Orissa 
183 (186)= (1965) 7 OJD 74 (DB). 


(260) Enquiry officer has lo <lecide Ihe 
case independently without being influenc- 
ed in any manner by the remarks of 
some other officer. It is not permissible 
for the Government to send the charge- 
sheet and the explanation to the Col 
lector and ask for the remarks and net 
thereon. It is the Government which 
alone must apply its mind to the facts 
and circumstances of the case, ILK 
(1967) Andh Fra 215 (219, 220) (DBI. 

(261) Procedure followed in ri'specl of 
main charges but not in respect of minor 
additional charges — Entire procei'dings 
are not vitiated. AIR 106,3 Ori.ssa 7.3 (62) 
= ILR (1062) Cut 125 (DB). 


(262) Even where the Government does 
not intend to take action bv wav o| 
punishment against a temp(*rarv s<‘rvant 
on a report of bad work <>r misconduct, 
a prt^liminary enquiry' is u.siiallv held to 
satisfy Government that there i.s reasf)n 
lo dispens/^ with the .services of ihe tem- 
porary employee, (1067) I Lab LJ 71H 
(721, 722) (SC). 

(263) Even in a case where a foimal 
departmental inquiry is initiated against 
a temporary Government servant it is. 
open to the authority to drop further 
proceedings in the departm<‘ntal enqnirv 
and to make an order for discharge sim- 
pliciter again.st the lemporurv Government 
servant. (1967) 1 Lab LJ 718 (722)= 15 
Fac LR 347 (SC). 

(264) Authority to act quasi-judiclally 
— No provision regarding procedure in 
the statutf. concerned — Authority can 
devise its own procedure — Procedure 
should not be inconsi.vtent with tiie prin- 
ciples of judicial procedure. AIR 1968 Mys 
296 (300)= (196K) 1 Mys LJ 113 (DB). 


(265) An order passed by a quasi-judi- 
cial tribunal .should contain in ilsoll, the 
necessary material to assure the superior 
Courts that the Tribunal had .sati.sficd ihe 
requirement of the relevant provisions per- 
taining to the exercise of its juri.>fli ti<iii 
whether appellate or otherwise. (19<>6) 2 
Mv.s LJ 70 (7,3-74)= (H)66) 7 Law Rep 
2.51 (DB). 

(266) Two separate notices and sepa- 

rate enquiries are not ncres.sary and one 
notice- at the tftne f>t puni.shment is en- 
ough. AIR 1957 All 439 (447) 

(DB) •• AIR 1966 Assam 171 (172. 173) = 
ILR (1955) 7 Assam 104 (DB) ** AIR 
1955 Hvd 240 (241)= ILR (1955) Hyd 
714 (DB). 

75 (I). Departmental encfulry after ac- 
qnlttal in crl^nal prosecution — See also 
Note 126. — (267) Even if a criminal pro- 
secution has commenced and is continu- 


ing against an officer, a disciplinary pro- 
ceeding in respect of the accusation which 
forms the subject-matter of the charge 
in the Criminal Court is not forbidden and 
it can be commenced and concluded so 
long Bfi the prosecution has not ended in 
an acquittal. AIR 1967 Mys 220 (221) = 
(1967) 1 Mys U 12 (DB). 
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(268) Graft charge — Awpiittal by Cri- 
minal Court — Departmental enquiry not 
barred thereby — Right to exercise disci- 
plinary jurisdiction always exists when 
cha^e of sufficient gravity is alleged 
against an employee. AIR 1967 Mad 315 
(316, 317)= 78 Mad LW 692 (DB). 

(269) It is not a true position of law to 
state that whenever it is possible to pro- 
secute a Government servant in Court of 
law, authorities would be precluded from 
proceeding against Mm departmentally 
under any conceivable circumstances. AIR 
1967 Mad 315 = (1966) 1 Mad LJ 306 
(308) (DB). 

(270) Civil servant committing offence 
under Penal Code — It is at the discre- 
tion of Government to start departmental 
enquiry without initiating criminal prose- 
cution. AIR 1958 Madh Pra 326 (328, 329) 
= 1959 MPLJ 128= (1959) 1 Lab LJ 41. 

(271) Where a person wa* convicted by 
Court-martial of an offence, he must be 
deemed to have been convicted on a cri- 
minal charge by a competent tribunal and 
falls within the mischief of proviso (A) 
of Art. 311 (2) of Constitution. (1963) 6 
Fac LR 134 (135) (Cal). 

(272) U. P. Disciplinary Proceedings 

(Administrative Tribunal) Rules (1947), 
Rule 8 — Procedure for trial under — 

Not more onerous or less favourable than 
that under Civil Service Rules. AIR 1960 
All 754 (769). 

(273) Acquittal of police officer in a 
criminal Court on technical ground — 
Departmental enquiry imder Police Rule 
16.3 is not barred. AIR 1969 Punj 131 
(135)= 1969 Lab IC 573. 


(274) Criminal proceedings started 
against employee without launching a 
Departmental enquiry, resulting in acquit- 
tal — Not proper for the Department to 
proceed against on the same chaises. AIR 
1968 Pat 300 (301)= 1968 Lab 1C 1074= 
34 FJR 249 •♦AIR 1963 Orissa 73 (78)- 
ILR (1962) Cut 125 (DB). 

(276) The principle of autrefois acquit 
is contained in Section 403, Cr. P. C. It 
applies only to a second prosecution for 
the same offence in a criminal Court. It 
cannot apply to a departmental enquiry 
on the same charge after acquittal in a 
criminal court. AIR 1959 Tripura 51 (54). 


(276) Statement by thf. enquiry officer 
that the judgment of the magistrate In 
a criminal trial against the public ser- 
vant could not be always regarded as 
binding in a departmental enquiry is not 
erroneous. AIR 1963 8C 1723 (1727), 

(277) Prosecution on charges for em- 
bezzlement — Evidence found insufficient 


lo warrant conviction — Subsequent De- 
partmental proceeding based on same al- 
legations resulting in dischai^e of the 
Government servant — Order if based on 
some evidence and not mere conjectures 
cannot be set aside merely because the 


evidence was foimd to be insufficient to 
warrant conviction. AIR 1967 Pat 133 
jl35, 137)= (1968) 1 Lab LJ 703 (DB). 

(278) Employee dismissed after depart- 
mental enquiry — Fact that criminal com- 
plaint was subsequently dropped is no 
ground for reinstatement. 1968 Lab IC 
1145 (1148) (Manipur). 

(279) Dismissal order set aside in writ 
petition — Delinquent re-instated — Fresh 
enquiry into old charges without keeping 
delinquent under suspension — Second 
enquiry held not illegal on ground that 
there was exoneration and condonation 
of misconduct — Order of dismissal fol- 
lowmg such enquiry not invalid. AIR 1964 
Manipur 8 (9). 

(280) Discharge of Government ser- 
vant — Prosecution on charges for 
embezzlement — EMdence found in- 
sufficient to warrant conviction — Sub- 
sequent Departmental proceeding based 
on some allegations resulting in dis- 
charge ^ of the Government servant — 
Order if based on some evidence and 
not mere conjectures cannot be set 
aside merely because the evidence was 
foimd to be insufficient to warrant con- 
viction. AIR 1967 Pat 133 (Prs. 5, 9, 
13, 14)= (1968) 1 Lab LJ 703 (DB). 

(281) Acquittal by cr imin al Court — 
Disciplinary proceedings on same charge 
improper in the circumstances. AIR 1962 
Mys 84 (85, 86)= 39 Mys LJ 1066 (DB). 

(282) Central Reserve Police Rules 
(1955), Rule 27 — - PoliCf. charged under 
Section 10 (m). Central Reserve Police 
Force Act, 1949, acquitted by Appellate 
Court not on merits of case hut on ground 
that trial was vitiated — Acquittal is no 
bar for institution of departmental en- 
quiry. AIR 1965 Raj 140 (141)= 1965 Rai 
LW 26 (DB). 

(283) A CivU Court can pass a decree 
setting aside a dismissal order on the 
ground of non-compliance with the provi- 
sions of the Constitution of India or Rules 
relating to Service Conditions. Such a 
decree caimot in any case be treated as 
an exoneration of the person from the 
charges levelled against him. I960 Raj 
LW 386 (388)— ILR (1960) 10 Raf 952. 

ot appellate aathority. — 

(284) Departmental appeal against punish- 
ment — Only the Central Civil Ser- 
vices (Claseifleation, Control and Appeal) 
Rules will apply — The appellate auth- 
oritv has only got to study the re- 
TOrds and »ee whether the niles have 
been complied with and if not, whether 
the non-compliance has result^ in 
violation of the provisions of the Cons- 
titution or in failure of justice and 
whether the findings are justified and 
whether the penalty impost is proper. 
AIR 1%1 Tripura 1 (4). 

(285) Persona] hearing to delinquent 
durii^ stage of appeal — Delinquent has 
no right to such hearing — Police cons- 
table dismi.ssed — Persona] hearing refhs- 
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ed during appeal Dismissal not bad 
on ground of such refusal. AIR 1969 Guj 
960 (907) « 1969 Lab 1C 1103. (AIR 1903 
A^am 183, Diaeented.) 


(986) Decision based on misreading of 
documents and emmeous view of Art. 
SI], — Decision not binding in second 
appeal. AIR 1909 AU 549 (644)= 1969 
Lab IC 1318. 

(287) When in a departmental matter 
a higher authority just dittoes, usually by 
using the words ‘as proposed* or 'approv- 
ed* and the Hke, it should be deemed 
that the operative portion alone has been 
approved. 1900 MPLJ 1068 (1073)= 1960 
Jab LJ 1160 (DB). 

70. Waiver of enquiry and objeellons to 
defe^ in IL — (1) Appeal to Prime Min- 
ister against order of reduction m rank 
and communication of Prime Minister's 
decision is not procedure contemplated by 
Art. 311 (9). The fact that petitioner ap- 
pealed to Prime Minister cannot be treat- 
ed as waiver of his constitutional rights 
in the absence of any evidence of inten- 
tional reUnquishment of a known right. 
AIR 1969 Cal 180 (193)= 1969 Lab IC 
409 (DB). 

(2) Where infirmities in the enquiry 
go to the root of the matter, they cannot 
be deemed to have been waived by 
omitting to show ca\ise against the 
notice with regard to proposed punisl^ 
ment. 1968 Lab IC 302 (317) = ILR 
(1967) 1 All 939 (DB). 

(8) Where the public servant accepted, 
without raising any objection to the de- 
fects in the notice lerminatmg his ser- 
vices. the arrears of his pay plus thr«*e 
months’ pay in lieu of discharge notice, 
it would show that he waived all ob- 
jectioug regarding notice and ®i^ 9 Uiiy 
and It woi^ not be open to him to chal- 
lenge the order of termination 
of such defects. AIR 1956 Tripura 33 (34). 

(4) Departmental enquiry — Acquie- 
scence and submUsion to jurisdiction of 
Enquiry Officer without raising any ob- 
jection — Petitioner cannot be 
to challenge jurisdiction of Enquiiy Offi- 
cer after the enquiry is over 
cer fou^ agamst him- AIR 1966 Mys 
m (^* (1«5) 1 Mys LJ 422 (DB) 

•• AIR 1962 AU 114 (116, 117) (DB). 

(6) Misconduct — Inquiry — Govem- 
meat servant given choice to resign or 
face enquiry — Servant tendering r«ig- 
nation and Government accepting — * Gov- 
emment cannot start enquiry into ims- 
conduct. AIR 1965 TC 245 (247)= 1956 
Ker LT 386 (DB). 

77. Opportwalty given bn* not 
Ol, — . ( 1 ) The provisions of Clause (2) 
of Article 811 though mandatory are 
meant for the benefit of civil serv^t c<m- 
cemed and, therefore, can ^ 

Mfi air 1957 Assam 77 (81) (DB). 


(2) Where a civil servant who has at 
tained the age of 65, for some reason "r 
other, confesses his inability to continue 
in service and seeks permission to retire, 
it would be a useless I'ormHlity to a.sk 
him to show cause as to why his .servi<‘es 
should not be terminated. AIR 1954 SC 
584 (586). 

(3) Where reasonable opportunity 

against the proposed action has been 
given to a civil servant but has not been 
availed of by him, the order of dismissal, 
removal or reduction in rank passed 
against him will not be rendered invalid. 
AIR 1966 SC 160 (154)= 1956 SCR 1011 

♦•AIR 1953 Him Pra 125 (126) ♦•ILR 
(1957) Punj 1695 (1701) **A1R 19.53 

Punj 137 (141)= ILR (195.3) Punj 472 
(DB) •• AIR 1960 Orissa 26 (28) = 

(1959) 1 Orissa JD 550 (DB) ** AIR 1968 
Madh Pra 132 (133)= 1968 Lab IC 939 
= 1968 MPLJ 14 (DB). 

[See however AIR 1958 Bom 204 (205) 
= ILR (1958) Bom 343 (DB).] 

(4) Reasonable opporlunitv — Govern- 
ment servant pleading guilty to charge- 
sheet given — Enquiry to prove charges 
against him becomes unnecessary — Gov- 
ernment servant deliberately refusing to 
accept second show cause notice against 
proposed punishment — Reasonable op- 
porlunitv cannot be said to have boon 
denied. ILR (1961) 2 All 90 (93, 94) (DB). 

(5) Copies of documents relied on bv 
Enquiry Officer given to the employee 
before report of enquiry is made — Em- 
ployee not availing of the opportunity to 
flL additional statement of defen( e — 
No denial of opportunity. (1965) 10 Fac 
LR 8 (11)= (1966) i Lab LJ 190 (Cal). 

(6) After closure of inquiry, certificate 
by delinquent to enquiry’ committee (o the 
effect that he had been given all reason- 
able facilities to defend himself and con- 
sult records — No explanation as to 
how that certificate came to be given — 
Certificate did not amount to waiver of 
objection against reconstitution of enquiry 
committee. (1964) 68 Cal WN 1112 ( 1116 ) 
= (1964) 9 Fac LR 208. 

(7) Punjab Civil Services (Punishment 
and Appeal) Rules (1952), Rule 7 (2) — 
Departmental enquiry under — Plaintiff 
afforded opportunity to challenge evidence 
adduced by Department — Plaintiff not 
availing of it cannot find fault with En- 
quiry Officer’s report On groimd that it 
was not based on evidence, but on affi- 
davits. (1963) 65 Punj LR 945 (951). 

(8) Where a person does not deem it 
necessary to make use of thp opportimity 
or refuses to take part in the enquiry, 
he cannot as of right demand the enquiry 
to be held over again at the final stage. 
(1963) 65 Punj LR 945 **.59 Punj LR 472 
(475)= ILR (1957) Punj 1695. 

(9) Departmental inquiry against delin- 
quent public servant — Opportuni^ 
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^ven to him to cross-examine witnesses 
— Opportunity not availed of — Princi- 
ple of natural justice is not violated. AIR 
1963 Orissa 73 (79, 80)= ILR (1962) Cut 
125 (DB). 


(10) If a person has been given com- 
plete opportunity of cross-examining the 
prosecution witnesses and of adducing his 
defence at the stage of the inquiry held 
against him and he voluntarily refuses to 
do so he cannot be entitled to another 
opportimity at a later stage when notice 
is issued to him to show cause against 
the punishment proposed. AIR 1960 Pimj 
6-16 (651, 652) (DB). 


(11) Head Clerk of university — Dis- 
missal of — Opportunity given to servant 
to produce defence — Opportimity not 
availed of — No violation of natural jus- 
tice. AIR I960 J & K 80 (82, 83) (DB), 

78. Apology by elvil servant — Effect. 
— (1) When a Government servant in a 
departmental inquiry tenders an imquall- 
fied apology, there is no necessity of hold- 
ing an oral inquiry into the allegations 
made against him. AIR 1963 Raj 57 (61 

1966 Raj 

28 (30)= ILR (1955) 5 Raj 887 (DB). 

(2) The fact that the apology of some 
of the Government servants charged with 
tho same misconduct is accepted but is 
not accepted in the case of others does 
net amount to a breach of the equal pro- 

clause of the Constitution. AIR 
1956) Raj 28 (.30)= ILR (1956) 6 Raj 887 

(3) Notice of discharge not given to 
employee — Employee offering apology 
when departmental inquiry against him 
concluded — Tendering apology could not 
dispose with notice contemplated by 
Section 126 (2) — Giving notice is con- 
stitutional provision and has to be com- 
plied with. AIR 1965 J & K 53 (56) = 

28 (30)= ILR (1955) 5 Raj 887 (DB). 

79. Poblic Service CommlsslOD, refer- 

Art. 320. 

(1) Where the Government passes an 
order of reversion exclusively on the 
basis of the opinion given to that effect 
■.u Public Service Commission, 
without applying its own independent mind 
to the merits of the case, that order can 
be validly challenged as vitiated by mala 
ndes and not binding in law. AIR 1966 

?DBr ^ 

80. Show rame noUoe, by whom to be 

D 1 eTT., 'V Show cause notic^ under 
Rule 1707 of Rly. Est Code should be In 
the of punishing authority or with 

consent or apDroval AIR 
Cal^W 169. 

tT. authority not com- 
petent to dismiss public servant — • Subs^e 


e 


quent approval of competent authority 
cannot cure defect. AIR 1960 Orissa 37 
(38, 39)= ILR (I960) Cut 13 (DB). 

(Overruled on another point in AIR 
1963 SC 1612.) 


81. Authority who can frame charffese 

“ (1) The framing of chaises, the hold- 
ing of an enqui^ into them, the suspen- 
sion of the civil servant during the en- 
quiry, the notice to show cause, are all 
steps in the exercise of the disciplinary 
powers. All these steps are required to be 
taken by the disciplinary authority and 
not by a delegate of that authority. AIR 
1969 Assam 1 (2)= 1969 Lab IG 4 (DB). 

(2) Though Rule 16, C. C. S. (C. Ck A.) 
Rules says that the disciplinary autho- 
ntv has to frame the chaises it will 
^ount to the same thing if he directs 
the persons who conducted the prelimi- 
nary enquiry ^ to draft the charges and 
Mler the drafting approves of the same. 
AIR 1962 Tripura 16 (16). 


82. Order must show that aathoiity 
applied its mind. — ( 1 ) Appointing autho- 
rity wrongly stating that the evidence of 
a particular witness was recorded while 
he was not examined by the enquiry ofil- 
p.®** — Appointing authority placing re- 
liance on the statements recorded in the 
presence of the delinquent officer alon^ 
Factors sufficient to indicate that appoint- 
ing authority has failed to apply his' mind 
lo the material on record. AIR 1967 Madh 
Pra 91 (94)= 1966 MPLJ 1032 (DB). 

^9) Railway Establishment Code, Rule 
I '21 — Departmental inquiry — . Appeal 
aga^t punishment order — Order of ap- 
I^llate authority cryptic in extreme not 
showing that it consider^ facts on which 
order was based — Order held did not At 

R* 1721. AIR 1966 Cal 
567 (560, 661)= (1964) 9 Fac LR 174. 

(3) Appellate order which doe# boI 
show that the appellate authority appUed 
nw mmd to the points envisaged in ihe 
Rule 1731 (2) of Discipline nnd Appeal 
Rules for Non-Gazetted Railway Sa- 
vants cannot be sustained. (1965) 10 
f ac Lr 8 (22)= (1966) 1 Lab LJ 190 


-miV Establishment Code, Rules 

1716 (e) and 1731 Imposition of min or 
punishment — Order imposing punish- 
ment and appellate order confirming it 
(mutting to state reason for holding 
charges proved — Orders are vitiated and 
have lo be quashed. AIR 1968 All 91 (93) 
= 1968 SLR 266. 


(6) Order of termination of services 
l^ed without taking into consideration 
the explanation of the delinquent — Hdd, 
^quiring officer did not apply hi* sfind 
to the case and the order could not 
^ su^alned. 1966 Cur LJ 87 (91) 

(PunJ). 

5f*®»t®teiiient — Effcet oL — (1) 
Order of reversion durinf; pendency 
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departmental enquiry — Criminal pro- 
ce^inAs ending in acquittal of delinquent 

— Departmental enquiry dropped — De- 
linquent officer entitled to full pay and 
allowances pending bis reinstatement by 
virtue of Rule 10 (7) of Central Civil 
Services (Classification, Control and Ap- 
peal) Rules. (1967) 12 Law Rep 303 (304) 

- (1967) 1 Mys LJ 455 (DB). 

(2) On tbe ending of the suspension, 
the officer is simply allotted his iob and 
there i* no question of any “re instate- 
ment” in the proper sense of the term, ns 
the question of “re-instatement” enn only 
arise in case of dismissal or removal from 
service, or termination of service in any 
other manner. AIR 1958 Cal 239 (241). 

(3) Contention that civil servant^ who 
were reverted should have asked for their 
reinstatement in particular post and re- 
moval of another occupying that post in- 
stead of asking to quash order of rever- 
sion — Held, contention was not accept- 
able. AIR 1967 Mys 225 (231)= (1966) 8 
Law Rep 448 (DB). 

(4) Suit for salary by Government ser- 
vant — Consequences of setting aside 
order of di^cnissal of Government servant 
were that he could have been reinstat- 
ed on the date of the suit and could 
have asked for arrears of salary- AIR 1960 
Cal 278 (282) (AIR 1954 SC 245, Foil,) 

(6) Where promotion was delayed only 
on accoimt of pending departmental en- 
quiry, which resulted in exoneration of 
the petitioner, it was held that he ought to 
have been promoted with effect from the 
date other officers were promoted and 
ought to have been placed at the top of 
the list according to his .seniority, 
AIR 1967 Mys 136 (138)= (1966) 2 Mys 
LJ 584 (DB). 

(6) Since no punishment at all was im- 
posed on the petitioner on the basis of a 
finding that he was guilty of the charges 
which were framed against him, the direc- 
tion that the petitioner should be treated 
as being on leave without allowance for 
the interim period held could not be sus- 
tained, and the petitioner was right in 
claiming his salary for that period. AIR 
1962 Mys 43 (44) = 39 Mys LJ 576 (DB). 

84. Domestic enquiry. — (1) Domestic 
enoruiry cannot be equated to enquiries 
under Art. 311. AIR 1968 SC 286 (238) = 
(1968) 1 SCR 807. 

(2) A domestic inquiry against a Gov- 
ernment servant is in a way of a quasi- 
criminal nature. It is for the prosecution 
to produce evidence to establish the guilt 
of the person chaiged. 1966 Pun.i LR 
(Supp) 66 (78)= ILR (1965) 2 Punj 319. 

(3-4) Domestic enquiry — Dismissal ol 
civil servants — Charge cannot be sus- 
tained if oot based on any evidence, or 
if proved facts cannot possibly lead to 
conclurion of proof of charge or if the 
ohar^ sought to be established against 
flmpi oyaa at the bar is not tli«, one be 


has been called upon to meet. 1968 Lab 
IC 269 (263) (Delhi). 

(6) In a domestic enquiry, Evidence Act 
does not apply and the Enquiry Officer 
Is entitled to collect evidence not hedg- 
ed in any way by limitations prescrib- 
ed under Evidence Act (e. g. leading 
questions.) (I960) 12 Far LR 80 (84) = 
(1966) 2 Lab LJ 282 (Cal). 

(6) Natural justice — Dnmo.stic en([uiry 
— Examination of witness — Reading out 
his statement already recorded bchiTuI the 
back of delinquent .servant — Pro<-edure, 
though irregular, docs not vitiate enquiry. 
1969 Ljib 1C 1441 (1447) (Goa). 

(7) Domestic enquiry — .Stalt'monts 

need not be recorded ns questions and 
answers — There is no rule that state- 
ment recorded in narrative form would 

prejudice worker in .such enquir\’. .32 FJR 
214 (218) = (1967) 2 Mad LJ 109. 

(8) Domestic inquiry — Principles of 

natural jii.stice — Enquiry Officer not 
bound to tell employee about his right to 
lead evidence in defence or ask him whe- 
ther he wants to adduce evidence — 

Failure on the part of Emiuirv Officer 
to do so, not violative principles of 

natural justice. AIR 1967 Bom 147 (152) 
= 68 Bom LR 749 (DB). 

(9) Domestic enquiry — Matters of 

record — Leading questions about them, 
put to delinquent — Not improper. AIR 
1908 SC 236 (230)= (1908) 1 .SCIi 307. 

(10) Domestic enquiry - It is wis,. lo 

ask delinquent wlicther he would 

like to make a statement flr.st or wait till 

evidence is over; but failure to ques- 
tion him In this way doe.s n«-t ipso facto 
vitiate the enquiry unless prcjudirc i> 
caused. AIR 1968 SC 236 (230)= (11^e8) 
1 SCR 307. 

(11) It is not an invari^ible rule that 
in a domestic enquiry all the evidence 
against a delinquent must be led before 
he is asked anylhing. AIR 1908 SC 236 
(239)= (1068) 1 SCR 307. 

(12) It is not fair in domestic entiuirios 
against a Government servant ju.st as 
against industrial employee.^ that the .said 
servant should be irioselv cros.s-oxaniincd 
at the very commencement the {lujuivy, 
even before any other evidence is led 
against him. 1965 Pun LR (Sup) 66 
(77, 78)= ILR (1965) 2 Punj 319. 

(13) Domestic enquiry — Report by 
Enquiry Officer regarding findings and 
recommending mode of punishment — 
Supply of report along with show cause 
notice to delinquent — Part of report 
relating to punishment cannot be with- 
held. AIR 1969 SC 1294 (1296) = 1969 Lab 
IG 1547= (1909) 2 SCJ 740. 

(14) Domestic inquiry into misconduct 
of employe^ during pendency of a parallel 
Inqui^ before Court in the absence of 
stay order does not amount to contempt. 
AIR 1969 SC 30 (82, 33)= 1909 Cri LJ 
267= 1909 Lab IG 194= (1968) 2 SCJ 
966. 
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(15) Domestic enquiry — Chargp against 
petitioner of accepting illegal gratification 
— Defence that the amount was subse- 
quently reimbursed but no receipt for 
reimbursement produced — Held, though 
party paying gratification was not requir- 
ed to produce receipt for payment of 
gratification, punishment of petitioner 
relying on non-production of receipt for 
reimbursement, could not be interfered 
with on the ground that different stan- 
dard of proof was adopted. AIR 1968 
Delhi 26 (28)= 1968 Lab LC 24 (DB). 

(16) Per Sen J. : — Civil Court can- 
nf)t sit in appeal over decision of an En- 
tliiiring 0(ri<er, a domestic tribunal. En- 
([uiring Officer is not bound to follow 
.strict rules of law of evidence. The scope 
of reasonable ejiquiry cannot be extended 
in the manner suggesting that reasonable 
fipporlunilv implies correct decision by 
enquiring officer. AIR 1966 Cal 42 (49)* 
(1968) 2 Lab LJ 617 (DB). 

(17) Emiuiry officer orally hearing 
parlies and giving findings without record- 
ing any evidence — Government setting 
aside his report and appointing another 
offiicr unconnected with the office of the 
delinquent servant and accepting his 
fiiulings ■ — Order of Government held 
was within its powers and no mala tides 
could be attributed. AIR 1969 Manipur 
% (401= 1969 Lab IC 561. 

(18) Dome.stic Tribunal — Delegation 
Of it.s essential functions by designated 
authority will render its decision invalid. 
A^R^I968 Delhi 26 (28)= 1968 Lab IC 24 

86. Fresh proee«diDg« in respect of 
same mailer. — (1) If a disciplinary pro- 
ceeding is commenced with respect to 
an accusation and that disciplinary pro- 
ceeding has reached the stage when an 
enquiry has been completed that disci- 
phnary proceeding must end either in the 
imposition of a punishment or in exo- 
neration. If that disciplinary proceeding 
has not been terminated in that way, the 
commencement of another disciplinary 
proceedings with respect to these charges 
IS plainly incompetent. (1969) 1 Mvs LJ 
405 ( 406)= 1969 Serv LR 362 (DB). 

(2) Where the circumstances in which 
the first disciplinary proceeding was dis- 
continued support no other inference than 
that the discontinuance was the outcome 
of the acceptance of the explanation of- 
fered by the petitioner, it U not within 
tn*. competence of the disciplinary autho- 
rity to exhume those charges and to make 
them the subtect-malter of another disci- 
plinary proceeding. 1968 Lab IC 756 (757) 
(Mys)= (1966 ) 2 Mys U 324. 

(3) Where a Government servant Is 
censured departmenlally for a certain mat- 
ter, the punishment may be enhanced by 
a higher authority in revision even as- 
summg that a fresh departmental proceed- 


ing cannot be drawn up against a Gov- 
ernment servant on the same material. 
AIR 1955 Assam 240 (242)= 1955 Cri L 
Jour 1474 (DB). 


(4) Where a certain decision has been 
taken with regard to a Government ser- 
vant by a competent authority and it 
has been acted upon and is in effective 
operation, the successor-in-office of the 
authority cannot reopen the matter and 
give a totally different decision. Affi 19S7 
PC 27 (29)= 64 Ind App 40= ILR (1937) 
Mad 617 ** AIR 1958 Raj 38 (39) (DB) 
**AIR 1955 Assam 240 (242)* 1955 Cri 
L Jour 1474 (DB). 

(6) Departmental enquiry — Proceed- 
ings quashed by Civil Court on ground 
of irregularity in procedure — Fresh de- 
partmental enquiry can be held on same 
fads. AIR 1962 SC 13S4 (1396). 

86. ARTICLE 311 (2), PROVISOS 
Proviso (a). 


(1) Under Proviso (a), where a Govern- 
ment servant has been convicted on a 
criminal charge and is subsequently dis- 
missed from service on the same accusa- 
tion it is not necessary that he must be 
again given an opportunity to defend 
himself before he is so dismissed. AIR 
1957 Orissa 61 (54) = ILR (1956) Cut 
615 (DB) *• AIR 1957 Punj 97 (98) •• 

AIR 1966 Andb Pra 72 (76) — (1965) 2 
Andh WR 423. i a 


(2) The Proviso to Art. 811 (2) will 

apply only when a person while in Gov- 
ernment service was convicted on a cri- 
minal charge and he was dismissed on 
the ground of conduct which led t© suob 
conviction. AIR i960 Tripura 31 (34). 

(Reversed on another point in ADft 
1960 SC 601.) 

(3) The^ whole object of the proviso 
is to avoid duplication of enquiry in the 
matter where already there has been a 
regular trial by a competent court and 
the person has had ample chance of de- 
fending himself. AIR 1969 Assam 134 
(135) (DB). 

(4) Proviso to Art. 811 (2) becomes ap- 
plicable only if a person has been con- 
victed on a criminal charge. Con^ction 
here can have only one meaning, namely* 
that the person must have been convict^ 
finally. AIR 1959 Punj 401 (402)= 60 
Punj LR 597. 

(5) The words "led to his conviction on 
a criminal charge” in Proviso (a) to Art. 
"Ij. (2) can only mean a c rimin al charge 
which has finally resulted in conviction 
Of person proceeded against. AIR 1981 
All 336 (337, 338) (DB). 

i6) Where the dismissal orders against 
certain Railway employees were passed 
when appeals against their convictions 
under the Penal Code by the trial Court 
were already pending before the appellate 
^urt w’hich ultimately allowed them* 
the case of the employees is not covered 
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(7) Removal from service on Rround of 
convictitm on criminal charge — Convic- 
tioo set aside in appeal — Government 
not entitled to beueftt of sub-clause (ai 
of proviso — Claim of departmental en- 
quirv under Art. 311 (2) is justified. AIR 
1009 All 414 (410) (FB). 

(8) Proviso (a) contemplates ‘convic- 

tion’ finally and not bv trial Court AIR 
1066 Punj 155 (164, 155)- 67 Pun LU 

84 ••AIR 1061 Mad 480 (492, 493)- 
(1901) 1 Mad LJ 273. 

(9) A charge imder Sections 120 and 
121, Railways Act, on which a person i» 
convicted falls under the proviso as the 
offences covered by the aforesaid sec- 
tions can be regarded to be criminal 
in the sense In which that expression 
Is used in the proviso. AIR 1959 Punj 
169 (169)= ILR (1959) Punj 218. (AIR 
1946 Mad 375, Rel. on.) 


(10) Th^ words ‘criminal charge’ in me 
proviso (a) to Art. 311 (2) connote 

nothing more nor less than criminal ac- 
cusation. If this were not so, it will lead 
to starting results In cases where no 
charK^ is framed imder the Criminal Pro- 
ccdurc Code. A conviction under Sec- 
tion 70 (c), Hyderabad City Police Act is 
a conviction on a criminal charge with- 
in the meaning of th#. proviso. AIR 1966 
Andh Pra 72 (72, 73)= (1965) 2 An WP 
423= 1966 Cri U 251 (DB). 


(11) Where a Government servant is 
convicted for contempt of Court, such 
conviction constitutes conviction on a 
“criminal charge” for thp purpose of pro^ 
viso (a). AIR 1946 Mad 375 (377)- 

(12) Conviction for contempt of Court 
— Dismissal on the ground of contempt 
and also for forgery — R. 15 of Central 
ClvU Services (Classification, Control and 
Appeal) Rules, 1957 attracted — Rule 18 
(1) which is to tlv same effect as 

311 (2) ProvUo (a) not attracted — Op- 
portunity to explain not given — 

Dismissal is illegal. AIR 1966 Puni 447 
(449)= 1965 Pun LR (Supp) 453. 

its) Bihar and Orissa Boards Misc^a- 
neous Rules (1928), Rule 176 (c) — Cri- 
minal prosecution started agamst Govern- 
ment servant — AccruRtal cm ground of 
benefit of doubt — This does not pre- 
clude the Government department from 
proceeding against said servant ai^ 

punishing Wm 

enouiry. AIR 1962 Or^a 125 (127) = 
(1962) 4 OrUsa JD 61 (DB). 

(14) Only two exceptions can be treat- 
ed as vaUd in dealing with the scopp Md 
effect of protection afforded by Art. 311 
(2). If a permanent public serv^l is ask- 
ed to retire on ground that be hw reacb* 
affe of superannuation wbicb has been 
fixed, Art. .311 (2) .does nol 
apply because such retirement is neither 
SSrmiual nor removal. If ^ is compul- 
■orilv retired under rules which prescribe 
Dori^ age of superannuation and pro- 


vide for a reasonably long period of 
qualified service after which alone com- 
pulsory retirement can be ordered, that 
again may not amount to dismissal or 
removal. AIR 1064 SC 1685 (1580, 1500) = 
1064 (2) CrI LJ 481= (1064) 7 SCR 587 
(Art. 9.1 of Pepsu Service Regulations as 
amended by Notification dated (9th 
January, !960, held invalid.) 

(15) Misconduct by Ciovernmcnt servant 

— Conviction bv criminal Court — Gov- 
ernment passing order of suspension and 
of dismissal — Latter order amounts to 
second punishment for same misconduct 
and is illegal - — Order held not covered 
by Proviso (a) to Article 311 (2). 1964 

(i) Cri LJ 112 (113)= (1963) 2 Mys U 
28. 

Proviso (b). 

(16) In all all disciplinarv proceedings 
against a Government sen-ant lie is en- 
titled to be given a ‘reasonable oppor- 
tunity’ at two stages. In respect of both 
the stages in special circumstances the 
superior authority may dispense with the 
sendee of notice on the delinquent pub- 
lic servant. In the first stage he mav pro- 
ceed with the enquiry ex parte if the 
person concerned has absconded or 
were it is for other reasons considered 
impracticable to communicate with him, 
but this he can do only “for special and 
sufficient reasons to be recorded in writ- 
ing.” At the second stage also he may 
dispense with the issue of notice if he is 
satisfied that for some reasons to be re- 
corded in writing “it is not reasonably 
practicable” to give the public servant 
concerned an opportunity of showing 
cause against the proposed punishment. 
AIR 1964 Ori 29 (31. 32. 33) = (19641 6 
Ori JD 91 = (1964) 2 Lab LJ 539 (DB). 

ProvUo (c). 

(17) Under Proviso (c) where the 

President or Governor, as the case may 
be, is satisfied that in the interest of the 
security of the State it is not expedi- 
ent to give ® servant an opportu- 

nity to show cause, the satisfaction is 
that of the President or the Governor 
and so long as he acted in good faith, it 
is not justiciable in a Court of law. AIR 
1958 Andh Pra 619 (621) *• AIR 1958 
Andh Pra 288 (291) = ILR (1958) Andh 
Fra 310 (DB). 

(18) Satisfaction contemplated is the 
subjective satisfaction of the competent 
authority'. AIR 1967 Raj 194 (198, 199) 
= 1967 Raj LW 164 (DB) •• AIR 1969 
All 422= 1968 All LJ 554. 

(19) What Article 311 (2), Proviso (c) 
requires is satisfaction of the President 
about the expediency of not giving an 
opportunity to the employee concerned 
in the interest of the security of the 
State. AIR 1958 Bom 283 (289) = 1958 
Nag LJ 50 (DB). 

(20) It cannot be said that under 
Clause (c) of the proviso to sub-sec. (2) 
of Article 311, one of the two enquiries. 
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namely, the second encfuiiT has been 
dispensed with and that it is still obliga- 
tory to hold an enquiry as to whether 
the charges levelled against the Govern- 
ment servant have been substantiated 
and to give an opporhmity to him to be 
represented in such enquiry. AIR 1962 
Cal 481 (482, 483) = (1963) 2 Lab LJ 
161. 


(21) Order issued under Article 310 (1) 

terminating services of employee — 
Order challenged on ground of it being 
issued without satisfaction contemplated 
under Article 311 (2). Proviso (c) — 

Salislaclion not proved — Order violates 
Arliclo 311 (2). AIR 1969 All 422 (423). 

(22) The applicability of Clause (2) of 
Article 311 requiring ‘reasonable opportu- 
inly ol showing cause against the action’ 
is excluded by virtue of sub-clause (c) of 
the Proviso. Sub-clause (c) of the Pro- 
viso would be devoid of any meaning 
and content if it is held that the first or 
even the second opportunity under Arti- 
cle JUl (2) falls outside thp purview of 
the President’s satisfaction. AIR 1962 
Pun) 400 (401). 


(23) Civil Rule.s will not be applicable 
to a case where the President or the Gov- 
ernor decides under Proviso (c) to Arti- 
cle 311, Clause (2) lhat in the interest of 
the security of the Stale it is not expe- 
dient to give to the Government servant 
con.crned the cpportimily to show cause 
under Article 311, Clause (2). AIR 1958 


(24) Matters dealt with under Arti 
cle 311 can be disposed of in the mannei 
conleinpJaled by Article 77 of the Con 
stilution which deals with the conduct oi 

Government business” since this ex 
pression means in generic sense the exer 
cise ot the executive authority of th« 
union which certainly comprises the dis 
charge of the executive function of th< 
President under Article 311 aIR IQfii 
RMi 194 (198) = 1967 Rai LW 164 (DB) 

(2.5) Question of suffciency of the dats 
On which the satisfaction is based can 

"f* — It can only be 

attacked on the ground of male fides— 

in the absence of any specific allegation 

animated by ill-will oi 
towards the concerned em- 
p oyee, the plea of bad faith on the part 

ATo could not succeed 

LW IM 

(26) If a party establishes by placing 
relevant material before the Court that 
the order was made mala fide or for 
ulterior purposes, the order may be set 
aside on the ground that it is a fraud on 
15 Andh Pra 619 (622) 

Pa?: ^291) = ILR 

(1958) Andh Pra 310 (DB). 


(27) Opportunity of being heard de- 
prived under Proviso (c) — President 
need not assign reasons for so depriving. 
AIR 1962 Puni 400 (401, 402). 

(28) Satisfaction contemplated under 
the proviso is not personal satisfaction 
of the Governor but of Government. AIR 
1962 Cal 481 (484) - (1963) 2 Lab U 
161. 

(29) Order removing Railway servant 
from servicp and dispensing with holding 
of inquiry for security purposes — Matter 
dispossed of by Railway Minister in 
person — Order issued in the name of 
President, reciting his satisfaction and 
authenticated by a Deputy Director of 
Railway Board — Order cannot be 
challenged o^ ground that it is not an 
order or instrument made by the President 
— Personal satisfaction of the President is 
not necessary. AIR 1967 Raj 194 (196) = 
1967 Raj LW 164 (DB). 

87. Article 311 (3).— ( 1 ) The applica- 
tion of Clause (3) of Article 311 does not 
come in except with reference to sub- 
clause (b) of the Proviso. AIR 1954 
Assam 18 (‘22) = ILR (1954) 6 Assam 
107 = 1954 Cri L Jour 31 (DB). 

88. Voluntary resignation or rtHlontafilf 
retirement. — (l) Where a civil servant 
has attained the age of fifty-five years 
and for some reason or other himself 
confesses his inability to continue in 
service any longer and seeks permission 
for retirement, it would be a useless 
formality to ask him to show cause as 
to why his service should not be termi- 
nated, before the order for his 
retirement passed. . Article 311, Cl. (2) 
cannot have any possible application in 
such circumstances. AIR 1064 ^ 648 
(586) *• air 1957 Assam 77 (80) (DB). 

(2) Wherp a civil servant applies for 
and is granted permission to retire on 
his completing the age of fifty-five ysw* 
and he accordingly retires, he cannot sub- 
sequently change his mind and ask for 

the cancellation of the retirement ordWi 
though hp may be On ‘post-retirement 
leave’ and such leave may not have ex- 
pired at the time. AIR 1064- SC 684 

(687). 

.(3) A civil servant can withdraw bte 
resignation at any time before it 

accepted. AIR 1956 All 153 (154). 

(4) Where a letter of resignation 1* 
expressly made operative only from a 
future date, it can be withdrawn at any 
lime before such date. AIR 1966 All 

(5) Where a person’s services M® 
terminated on the ground of his having 
tendered his resignation srtiile as a 
matter of fact he has not done ao» 

he is not given any opportunity of show- 
ing why he should not be dismissed ^ 
removed from service, the older cannot 
stand, AIR 1964 Bhopal 26 (80). 
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(6) As iu the case ol' a temporary 
Government servant, a probationary Gov- 
ernment servant also may terminate his 
service by one month's notice. AIR 1W3 
Cal 360 (304) - (1002) 2 Lab LJ 641. 

80 . Suspension — See also Note 105.— 

(1) Article 311 is not coucenied with 
suspension from service. AIR 1M2 SG ASO 
(632). 

(2) Suspension is of two kinds, interim 
suspension and suspension as a penalty. 
Suspension pending departmental enquiry 
or pending criminal proceedings is called 
interim suspension after departmental 
enquiry, public servant may be found 
ffixilty and penalty by way of suspension 
may be imposed, in which case it is call, 
ed suspension as a penalty. AIR 19CA All 
652 (654) •• AIR 1064 SC 787 (702, 705). 

(3) Suspension is of two kinds, namely 

suspension as pimishment and suspension 
pending enquiry. Suspension during en- 
quiry may however also be of two kinds, 
for a distinction must be drawn between 
suspending an employee from service and 
suspending him from performing duties 
of his post or office* If there is con- 
tract of service in strict sense, first kind 
of suspension involves suspension of con- 
tract, while second involves only a sus- 
pension of employee from performance 
of his duties on the basis that contract is 
subsisting. AIR 1961 AU 680 (582) = 

1961 All LJ 350 (DB). 

(4) Suspension order does not put an 
end to the service under the Government. 
Real effect of suspension order is that 
though he continues to be a member of 
the Government service, he is not per- 
mitted to work and further during the 
period of his suspension he is paid only 
some allowance generally called “subsist- 
ence allowance." AIR 1963 SC 687 (600, 
091 ). 

(6) The authority entitled to appoint a 
public servant would be entitled to sus- 
pend him pending a departmental enquiry 
into his conduct or pending a criming 
proceeding, which may eventually result 
in a departmental enquiry against him- 
This general principle is illustrated by the 
pro^ion in Section 16 of the General 
Clauses Act which is in consonance with 
the general law of Master and Servant- 
AIR 1964 SG 787 (792, 793) » (1064) 6 
SCR 451. 

(6) Ehren imder old Rule 40 of the 
Civil Services (Classification, Control and 
Appeal) Rules, 1930, a civil servant could 
be suspended while an enquiry into his 
conduct was pending. Though suspension 
M a punishment could cmly be the result 
of an enquiry and an act of JudgmenI 
on the part of ^e competent authority, 
alUl slispensiozi during the pendency of 
an enquiry was made. AIR 1903 Punj 87 


(89) 66 Puni LR 40 (DB)- (Reversed on 

another point in AIR lOM SC 787.) 

(7) Interim suspension — Public ser- 
vant should be paid subsistence nllowjuice 
in accordance with any statute or rule 
there may be to govern the matter — If 
there is no rule he will be ciililled to full 
emoluments during the period of suspen- 
sion. AIR 1964 SC 787 (793). 

(8) An emplovce ran be suspended 1 )y 
way of punisliment, hut in that case it Is 
tile suspension wliirh is the substantive 
punishment and tliere is no other punish- 
ment. Suspension ponding a dopartnienlnl 
enquiry of a criminal cliargc* is a ditfo- 
rent matter aJtogolher and the ser\’ant 
concerned is asked not to associate him- 
self direcllv with tlie activities of his 
employment. In .^uch a case, some in- 
terim arrangement is made for a .sub- 
sistence allowance and it is implied that 
if the proceedings enure ip his favour, 
he would gel full wages. 


Rule 7 (v) of the Bengal Subordinate 
Civil Services Rules speaks about suspen- 
sion as a substantive punislmjcnl. 'I’he 
rules expressly exclude the case sus- 
pension pending the proceedings But it 
is the inherent right of Government In n-.s- 
pecl of its servants to make an order of 
suspension pending the delerminalion of 
any criminal proceedings agaiii.sl th<‘ ser- 
vant concerned. The petitioner, h civil 
servant, was suspended from service «)n 
the basis of a First Information Report in 
respect of certain offences alleged to have 
been committed by him. The petitioner 
was, however, discharged at the subse- 
quent trial on the technicaJ ground ot 
want of proper coropiainl. On the same 
day a fresh complaint was filed in ac- 
cordance with law and it was sub.'^equent- 
ly ordered that the suspen.sion order 
shoiUd stand. Held, that the suspension 
order had not come to an end by the dis. 
charge of the petitioner but continued 
all the final determination of the crimi- 
nal proceeding. AIR 1961 Cal 225 (225 
226) = 65 Cal WN 129. 

(9) Under Rule 13 of the Punjab Tah- 
sildan Rules, 1952. it is true that the 
Commissioner alone is competent to pass 
an order of suspension by way of penalty 
against a Tahsildar but an order of sus- 
pension pending departmental enquiry 
passed by the Financial Commissioner 
cannot be challenged on the ground that 
it was not passed by the competent auth- 
ority. There is distinction between sus- 
pension by way of punishment and sus' 
pension pending enquiry. Appendix 'A' 
relates to suspension by way of punish- 
ment and does not purport to deal with 
stisp^nsion 6iicrxiiry« 

Rule 12 lists the penalties which can be 
Imposed upon a member of the service 
and suspension figures as one of such 
p^rftie« mot as an ad interim step taken 
while the enquiry is proceeding. A public 
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servant is liable to be suspended pending 
departmental enquiry in which case the 
suspension is ad interim; and if as a 
result of the enquiry he has been found 
guilty, the suspension may be imposed as 
a substantive pimishment. Moreover, ac- 
cording to Rule 3, the appointing autho- 
rity to the post of Tahsildar is the Finan- 
cial Commissioner. As provided in S. 14 
of the Pimjab General Clauses Act (1898), 
power to appoint includes the power to sus- 
pend or dismiss any person. This power to 
suspend has not been taken away by 
anv provision of the Tehsildari Rules. 
AIR 1968 Puni 406 (412) = 1968 Lab 

IC 1773 = ILR (1969) 1 Punj 378. 


(10) Suspension is one of the pimish- 
menls whi<h may be imposed on a civil 
servant under Rule 49 of the Civil Ser- 
vices (Classification, Control and Appeal) 
Rules. Apart from such suspension of a 
punitive nature. Government has an in- 
herent power to suspend an officer from 
performing the duties of his office pend- 
ing an inquiry into charges against him. 
AIR 1955 Pat 131 (134) (DB) ** AIR 

1952 All 681 (683) =» ILR (1952) 2 AU 
965 (DB). 


(11) 'Suspension’ is an implied incident 
of removal, and an employee can be sus- 
pended pending Anal determination of 
charge. AIR 1960 Madh Pra 273 (277) = 
1960 MPLJ 433 (DB). 


(12) An order of suspension does not 
amount to an order of reduction in rank 
AIR 1958 Andh Pra 35 (36) (DB) •• AIR 
1958 Ker 72 (74) = ILR (1958) Ker 131 
(DB) •* AIR 1957 Assam 77 (82) (DB) 
•» AIR 1957 Mad 46 (46) (DB) •* AIR 
1956 Cal 662 (667) ** AIR 1955 Pat 131 
(134) (DB). 


[But see AIR 1954 Ajmer 22 (25) •• 
AIR 1952 Pepsu 69 (71. 72) = ILR (1952) 
Patiala 110 •* AIR 1949 Nag 118 (120) = 
ILR (1948) Nag 676 (DB).J 


(13) The basic idea underlying the 

root word "suspend” and all its deriva- 
tives is that a person in the service of 
the Government, while holding an office 
and performing its functions or holding 
a position or privilege, should be inter- 
rupted in doing so and debarred for the 
time being from further fxmetioning in 
the office or holding the position or privi- 
lege. He is intercepted in the exercise of 
his fimctions or his enjoyment of the 
privilege and put aside as it were, for 
a time, and excluded, during the period, 
from his functions or privileges. AIR 1968 
Andh Pra 619 (623) •* AIR 1958 Madh 
Pra 44 (45) (DB) •• AIR 1957 Assam 77 
(82) (DB) •* AIR 1957 Punj 130 (131 

132) = ILR (1957) Punj 1059 (FB) •• 
AIR 1954 Cal 340 (343) - ILR (1956) 2 
Cal 399 (DB). 

(14) Government's power to suspend its 
servant from service is inherent and un- 
limited — Pendency of departmental 
enquiry not necessary for its exercise. 


1968 Serv LR 816 = ILR (1969) 2 Punj 
148 (153, 155) (Punj). 

(15) An order of suspension with retro- 

spective effect is a contradiction in terms, 
and invalid. AIR 1958 Andh Pra 619 (623, 
624) *• AIR 1958 Cal 239 (241) •• AIR 1968 
Madh Pra 44 (45, 46) (DB) ♦* AIR 1957 
Orissa 51 (54) = ILR (1966) Cut 616 (DB) 
** AIR 1956 Cal 662 (666) *♦ AIR 1954 Cal 
340 (343) = ILR (1955) 2 Cal 399 (DB) •• 
AIR 1963 Punj 298 (311, 312) = ILR 
(1962) 2 Punj 642, (But such an 
order is not absolutely void but is opera- 
tive from the date the Government ser- 
vant is actually relieved of his duties and 
placed under suspension ) (1962) 3 Guj 

LR 492 = (1962) 2 Lab LJ 507 = AIR 
1962 Gui 197 (203) (DB) *• AIR 1960 Bom 
274 (275,276) = 1959 Nag LJ 427 (DB) •• 
1960 Raj LW 385 (388, 389, 390) = ILR 
{I960) 10 Raj 952 ** AIR 1959 Madh Pra 
404 (407) = 1960 MPLJ 153 (DB) (Order 
is effective from the day it is passed for 
the future, but it is ineffective ex post 
facto). 

(16) Order of dismissal with retrospec- 
tive effect is in substance an order of 
dismissal as from date of order with 
super-added direction that order should 
operate retrospectively as from anterior 
date — The two parts are severable. 
Though the court cannot pass new order 
of dismissal, it can give effect to valid 
part of order. AIR 1966 SC 961 (968) « 
(1966) 2 SCR 294. (AIR 1961 Cal 626 and 
61 Cal WN 880, Overfed.) 

(17) Suspension pending enquiry not 
provided by bye-law of Co-op. Society — 
Suspension order with retrospective effect 
is illegal. AIR 1961 Madh Pra 289 (298) 
= 1961 MPLJ 1059 (DB). 

(18) Government servant suspended by 
competent airthority under Rule SI of 
Jammu and Kashmir Civil Services 
(Classification, Control and Appeal) Rules 
(1956) — Fact that order was confirmed 
by Government after some time makes 
no difference — No question that order 
was given retrospective effect arises. AIR 
1964 J and K 14 (16) = 1963 Kash LJ 
125 (DB). 

(19) Order of . suspension with retro- 
spective effect — Order of suspension can* 
not be made to operate retrospectively — 
Court, while declaring retrospective pait 
invalid, may allow prospective part of 
the same order to stand — But Court 
will not do so if that amounts to po«aing 
of 'new' order. AIR 1965 Cal 13 (16, 16) 
= (1964) 9 Fac LR 204 AIR 1966 Cal 
485 (487, 488) = (1966) 2 Lab LJ 71. 
(On facts held that since petitioner was 
treated as continuing in service during his 
absence order dismissing him fitnn dale 
of his absence was meaningless and 
invalid to that extent but prospective part 
could still be given effect to.) 

(20) An order of suspension passed 
l^fore the date of cfaaige-sheet and con- 

-tinued beyimd 4 months wiAout obtaining 
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1®-4-57) and is void. CompU- 
S?nf * procedure as laid down ^In 

^ essenUai for validitv of order 

SJJkii k*®** . under Railway 

it be a punitive 
stupwion or a suspension pending 

enquiry. AIR 1904 Pat 168 (172, 173). 

(2U CowU of law are not bound by 
departmental interpretation of rules, but 
nave to interpret these rules nccordinc to 
the lePffuaffe and other canons of inter- 
pretation. The post-retirement leave can 
by no stretch of imaffination be treated 
Ja extension m service. Since his service 
had ceased, no order of suspension or 
dismissal could be passed with regard to 
nm, because an order of suspension or 
dismissal could be passed only with 
reqard to a person who was in actual 
service on the date when such an order 

195® J & K 41 (42) 
(DB)^. (AIR 1954 sc 684, FoU.) 

(22) Where an officer is suspended, 
thm can be no * re-instatement” with 
w^^spechve effect. AIR 1958 Cal 239 

(23) Government servant — Order of 
•uspezuion in contemplation of depart, 
mental inquiry — Subsequent order of 
discharge set aside as illegal — Order of 
suspension merged in the order of dis- 
•^barge, and was not revived when the 
order of discharge was set aside — Subse- 

order of suspension with retrospec- 
hvc effect — Such order could not be 
and must be set aside. AIR 1966 
Cal 447 (448) »= 60 Cal WN 628. 

(24) *^6 power to suspend an em- 
lies only with the appointing 

authority. Where an employee was 
applied by executive officer of Munici- 
the power to suspend lies only 
that Authority and not with bis sub- 
ornate. U. P. Mimicipalities Act (1916) 
TOing repealed by U. P. Nagar Mahapalika 
Adniyam (2 of 1959), the executive 
^“^oor ^ succeeded by Mukhya Nagar 
Anikan, alone could suspend an em- 
ployee appointed by him and not the 

Sf*T Swasthya Adhikari. AIR 1966 AU 
oo2 (555). 

(26) An order of suspension followed 
ny an order of dismissal comes to an 
oP^ Ibe order of dismissal being pass- 
ed. Where the order of dismissal is 
susequently set aside or declared tnvalidj 
Order of suspension is not thereby 
gmved. AIR 1966 SC «00 (003) = 1966^ 
^ ~ TLR (1960) 1 AU 131. (AIR 
1952 Nag 170, DtsUng.) AIR 1968 Madh 
•fc ^ (DB). (AIR 1056 SC 600, 

n*n ®^Lir 1957 AU 436 (438) = 
li? 969 •• AIR 1956 AU 

{Sff'Tw 903 (206) = 1968 

1^ LW 374. (In such a case a fresh 
ora^r of suspension cannot be passed so 


as to have a retrospective effect in the 
absei^ of any statutory authority to do 

558 (DB). (Subse- 
quent order of Government cuntiniiine 
suspension retroactively from dnte of 
commencement of previous order of 
suspension to enable Government !<* htild 
proper enquiry against him — Order so 
for as It was retrospective held could nf)t 

** *960 Mndh Pro 273 

(977, 278) »= I960 MPLJ 433 (DB). 
(Order of dismissal is effective from dale 

•• 1900 Raj LW 385 - ILR 

IS, 962 •• AIR 1959 Cat 1 

(8) = 62 Cal WN 842 (DB). 

TT ^966 Punj 500 (502) = 

ILR (1%6) 2 Puni 907 (DB). (Order of 
suspension - — Its fate is not linked with 
and IS not dependent upon decision as to 
validity or invalidity of dismissal order. 
If the order of dismissal is held illegal 
and set aside the order of .suspension is 
not automatically set aside.) 

(26) Government servant on leave pre- 
paratory to retirement — Leave revoked 
by Government — Government servant 
suspended and departmental enquiry 
ordered against him — Held, no breach of 
service rules. AIR 1064 SC 72 (81). 

(27) Court must take into account sub- 
sequent events — Illegal order of suspen- 
Sion supplanted by another order of sus- 
pension — Earlier order will not be 
quashed. AIR 1959 All 686 (688). 

(28) Where an order of suspension is 
passed against a Civil servant pending a 
departmental inquiry and tbere^ter the 
order of removal is passed for rca.sons 
not connected with the departmental 
enquiry, Sio departmental enquiry can be 
held thereafter to punish the employee as 
the relationship of master and servant 
ceased. The order of suspension merged 
into the order of removal, and it could 
not revive when the latter order was 
cancelled. AIR 1959 Madh Pra 295 
(296) == 1959 MPLJ 1168 (DB). (AIR 
1066 SC 000, Rel, on,) 

(29) Where a suspension order has 
been passed in view of criminal proceed- 
ings being started against a Government 
officer, the suspension would automatical, 
ly come to an end on the termination of 
the criminal proceedings. AIR 1958 Cal 
239 (341) •• AIR 1963 Cal 604 (606). 

[But see AIR 1967 All 436 (438) 

ILR (1957) 1 All 269.1 

(30) Suspension of delinquent in conse- 
quence of pending criminal case against 
him — Criminal case ending in discharge 

Initiation or continuance of depart 
mental proceedings on same allegations 
cannot revive old order of suspension. 

— Fresh order of suspension necessary 
unless statutory rules provide for autb- 
matice revival of old oMer of suspension. 
AIR 1969 Cal 461 (462, 463) = 1909 Lab 
IC 1299 = (1969) 18 Fac LR 87 

(81) Where pending the criminal trial 
of a Government servant, departmental 
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proceedings are initiated against him on 
other charges, his suspension on such 
charges can be continued notwithstanding 
his acquittal in the criminal case. AIR 
1957 All 436 (438) = ILR (1957) 1 All 
269. 

(32) A Government servant imder sus- 

pension continues to be a Government 
servant. AIR 1958 Cal 239 (241). (He is 
in a state of suspended animation as it 
were.) *• AIR 1957 Puni 130 (132) = 

ILR (1957) Puni 1059 (FB) ** AIR 1956 
Mad 95 (96) = ILR (1956) Mad 217. 

(33) Temporary government servant 

under suspension — Relationship of em- 
plover and employee suspended for the 
time being, obligations imposed on both 
sides are suspended — There cannot be 
anv termination of services by notice. 
AIR 1967 Madh Pra 231 (234) = 1967 

MPL.J 39 (DB). 

(31) There is no question of suspension 
of a temporal^' sen’ant whose services 
are intended to be terminated, AIR 1960 
Manipur 45 (47). 


(35) A Government servant may be 
placed under suspension pending a cri- 
minal charge against him although no 
departmental proceedings are initiated 
against him at the time. AIR 1957 Orissa 
51 (54) = ILR (1956) Cut 615 (DB) •• 
AIR 1958 Ker 374 (375) = 1958 KLT 320 
(DB). (Suspension pending inquiry into 
conduct, in terms of service Rules valid.) 

(36) Suspension pending departmental 
inquiry is not punishment and is not hit 
by Article 311. AIR 1959 Madh Pra 295 
(297) = 1959 MPLJ 1168 (DB). 

(37) Suspension from service — 
Exoneration of employee by Court — 
Railway authority intending to hold 
departmental enquiry — Order of suspen- 
sion from date of dismissal which was 
.set a.side by Court — Order of suspension 
IS valid under Clause (4) of Rule 40 of 
Railwav Protection Force Rules (1959). 
AIR lft67 Bom 332 (334) = 68 Bom LR 
DoO. 

(38) Suspension of an officer pending 
an ^quuT^ into his conduct Is not a 
penalty under any of the Service Rules. 
1 he expressions honourably acquitted* 
and acquitted of blame' occurring in 
Rules 108 (b) (i) and 109 fJammu and 
Kashmir Cml Services (Classification, 
Control Md Appeal) Rules (1956)) have 
been used to describe an acquittal based 
on the positive innocence of the accused. 
Provisions of Rules 107 and 108 (b) also 
show that an officer cannot claim as of 
ngnt any salary or allowance equal to 

for the period of his suspension, 
ihjs IS not a penalty but one of the con- 

®®/^ce governing a civU ser- 
vant. rhe Government is expressly em- 
powered by Rule 31 (1) to place a Gov- 
emment seiwant under suspension where 
M m^iry In^ his conduct is contemplat- 
ed and the effect of the suspension is to 
put an end to his right to ask payment 


of salary for the period of suspension. 
AIR 1962 J and K 68 (70, 72) = 1962 

Eash LJ 70. 

(39) An order of suspension, though it 

may be of a punitive nature, is not 
covered by Article 311. AIR 1954 Madh 
B 49 (50, 51) = ILR (1954) Madh B 314 
(DB) *♦ AIR 1958 Andb Pra 35 (36) 

(DB) *• AIR 1956 Punj 102 (104) = ILR 
(1956) Punj 361. 

(40) It cannot be said that there was 
no power to suspend Government servant 
without first framing charge against him. 
AIR 1963 Puni 298 (311) == ILR (1962) 

2 Puni 642 (DB). 

(41) Not being covered by Article 311, 
Clause (2), an order of suspension against 
a civil servant, even if it is passed as a 
form of pimishment against him. would 
not require for its validity that it sho^d 
be preceded by a show cause notice 
imder that clause. AIR 1956 Bom 4^ 
(484) (DB) *♦ AIR 1956 Punj 58 (71) = 
ILR (1956) Puni 236 (DB) *♦ AIR 1954 
Cal 60 (63) = ILR (1955) 2 Cal 28. 

(42) Where a person is suspended 
pending an enquiry against him which 
culminates in his dismissal and the yali- 
ditv’ of the dismissal or the enquiry which 
results in the dismissal is not questioned, 
any informality or irregularity with 
regard to the order of suspension 
before the enquiry proceedings will not 
affect the validity of such poceedings or 
the order of dismissal* AIR 1956 Punj 
102 (104) = ILR (1956) Punj 361 •• AIR 
1956 Sau 14 (16) (DB). 

(43) The suspension referred to in Sec- 
tion 45 (1) of Madras Hindu Religious 
and Charitable Endowments Act (19 of 
1951) is the final order of punishment 
passed by the Deputy Commissioner after 
enquiry into the charges was made. The 
suspension referred to in S* 45 (3) of the 
Act is during the period when the 
enquiry into changes Is pending as See- ' 
tion 47 (2) refers only to the suspension 
which is ordered by way of punishment 
under Section 45 (1) under a final order. 
ILR (1966) Andh Pra 964 (966). 

(44) It is one of the implied stipula- 
tions of a contract of service that the 
employer will not, by any act of commis- 
sion or omission, add or suffer to be 
added to the employment new conditions 
involving obligations, dangers or incon- 
veniences which were not incident to it 
and were not within the contemplation of 
the employee when he was engaged. 
Normally a change of duty may be 
possible without the consent of the em- 
ployee if it does not entail any of the 
above consequences. But where they do, 
they can only be changed with the con- 
currence of the employee. Thus, where, 
a municipal committee ordered its primary 
school teachers to attend certain latrines 
to count the persons using them and on 
their refusal to do so, suspended tii^n. 
Held, that no rule of law had been 
shown which could be called in aid to 
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eompel tbem to f>eTform this ndditloDaJ 
dut^* The order was, therefore an un- 
lewcul order which the teachers were not 
bomid to obey. AIR 1065 Na^ 206 (207) - 
1056 Naff LJ 424 (DB). 

(46) Where a Govenunent servant had 
bl^w exonerated by the Government in 
respect of certain (Parses into which an 
enquiry had already been made pre\iously 
die commencement of a new enquiry into 
those dropped charffes nlons with a 
duiiffe not dropped is in excess of juris- 
dicdcoi and an order of suspension under 
Rule 10 (1) of Mysore Civil Services 
(Classification, Control and Appeal) Rules 
(1967), passed by the Government must 
be reffa^ed to have been based on irrcle- 
yant considerations, and the order of sus^ 
pension has to be set aside. AIR 1961 
Mys 37 (43. 44) = 38 Mys LJ 828 (DB). 

(46) There is inherent power in the 

Government to suspend a Government 
aervant on a charge of misconduct. 
Am 1963 Punj 298 (310, 311) » ILR 

(1962) 2 Punj 642 (DB). 

(47) All India Services (Discipline and 

Appeal) Rules (1955), Rule 20 — Right 
to submit memorial to President is 
dmilar to right of appeal of a Govern- 
ment servant against order of suspen- 
sion — There is no curtailment of right 
guaranteed under Article 314. AIR 1963 
Punj 87 (89) = 65 Puni LR 40 (DB). 

(Raves aed on another point in AIR 1964 
K T87.) 

(48) The objection that an employee 
could not be dismissed from date of his 
suspension wag of importance only in 
relation to payment of salary to him for 
period of suspension If dismissal order 
wax validly passed, the order was no 
doubt effective from the date of making 
of Oiat order — Effect of order of sus- 
pension was to suspend contract of service 
us a whole and no claim of pay during 
period of suspension could be made, AIR 
1963 Madh Pra 298 (300) « 1963 MPLJ 
631 (DB). 

(49) Suspension is not dismissal •— 
Until servant is dismissed, he continues in 
^ployment Where the master chooses 
to continue the servant in his employment 
uierB is no right to suspend him or 
derive him oS any part of his wages. 
(19W) 60 Cal WN 1028 (1025) «''ri957) 
1 Lab LJ 223. 

' (50) Where a servant Is placed tmder 
n^exuUon pending an enquiry, but the 
Vtuiorities withdraw the enquiry thereby 
depriving the servant of the opportunity 
to pr ove thattbe chaige against him was 
wimw and tiiat suspension was wholly 
Suustifled, servant cannot be deprived 
m ^ pay and oUowonoes. 1966 MPLJ 
656 T667) - 1966 Jab LJ 558. 

■- (51) ^Where tiie Government h«g no 
;powe« to suspend the employee, the Gov* 
,6nBiml renutfns under an ol^ation to pay 
nr luA eimployee the fidl salaiy for thie 

[V6L (fl 3 A. M. a 


period for which it actually, without dis- 
missig him,, does not allow him to work 
professing to have suspended him for 
toat period. AIR 1957 Punj 130 (132) = 

(62) Suspension on untenable allegation 
Suspensi(tn sol aside and emplovee re* 

in^stnted — Claim for salary is su.stain- 

wn' 

(63) Government servant discharged of 
oflence — Suspension during trial — 
After discharge servant claiming pay for 
sus^nsion perit>d under Rule 109. J. and 
K. Civil Service Regulations — Servant Is 

I960 J. and K. 

27 (28, 29) = 1906 Kasb LJ 126. 

(54) In the ab^nce of rules regarding 
remimeratioD during period of suspension, 
employee is entitled to full remuneration. 
AIR 1966 All 652 (555). 

(66) Where the Government in the 
exercise of a lawful power vested in it 
to suspend an employee does suspend 
him, it cannot be said to be under any 
obligation to pay any salary to the erri- 
ployee unless the terms of service them- 
selves provide for payment of the whole 
or a part of such salary. AIR 1957 Pimi 
130 (132) « ILR (1957) Punj 1059 (FB) 
•• AIR 1964 Punj 298 (301) = ILR 

(1954) Punj 415 (DB). 

(66) Suspension of delinquent in con- 

sequence of pending criminal case 
^alr^ him — Discharge of delinquent 
m criminal case — Delinquent is deemed to 
have been reinstated and is enlilled to 
rcover full salary and allowances. AIR 
1969 Cal 461 (462, 463) = 1909 Lab IC 

1299 = 18 Fac LR 87. 

(67) Under the Railway Establishment 
Code, the railway administration has 
power to suspend the railway employees 
in certain given circumstances only and 
when a railway employee is duly suspend- 
ed, he is not entitled to any wages but 
is entitled to lesser amount which is 
called compensatory or subsistence 
allowance. Therefore, a railway employee 
cannot during his period of suspension 
claim his full salary. AIR 1957 Puni 130 
(132) = ILR (1957) Punj 1059 (FB) ♦* 
AIR 1954 Punj 298 (301) = ILR (1954) 
Punj 415 (DB). 

(68) A railway employee cannot go to 
the Authority under the Payment of 
Wages Act alleging that his wages have 
been illegally deducted, because in fact 
there has been no deduction. AIR 1957 
Punj 130 (134) = ILR (1957) Punj 1059 
(FB) •• (1956) 68 Bom LR 821 (823, 824) 
(DB), 

ESee however AIR 1952 Bom 235 
(239) ILR (1952) Bom 995 (DB)J 

(69) Where a person is suspended and 
thffi tiltimatob' dismissed, ^ is not 
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entitled even to a month^s salary in lieu 
of notice. AIR 1955 Punj 40 (41). 

(60) Where after suspension the services 
of a temporary civil servant are termmat- 
ed bv one month’s notice, he is entitled 
to salary for the period of suspension. 
AIR 1954 Madh B 49 (53) = ILR (1954) 
Madh B 314 (DB). 

(61) Where it was stated in the im- 
pugned order of suspension that Govern- 
ment considered that in view of the 
nature of the charges framed against the 
petitioner, he should be placed imder 
suspension pending the proposed encruiry 
into those charges: Held, that the recitM 
in the impugned order clearly revealed 
that in the opinion of the Government 
the suspension of the petitioner was 
necessary in the public interest and the 
omission to reproduce the very words of 
the rule in the impugned order was im- 
material. AIR 1961 Mys 37 (40) = 38 
Mvs LJ 828 (DB). 

90. Retirement <hi snperaimiiatloii*— 

(1) The retirement of a Government 
servant on superannuation according to 
the Service Rules is not dismissal or 
removal from service within Art. 311. AIR 
1968 SC 36 (48) •• AIR 1953 Trav-Co 

140 (143, 144)= ILR (1952) Trav-Co 756 
(DB). 

(2) The decision of the Supreme Court 
in AIR 1964 SC 600 does not lay down 
an invariable rule that in no case can a 
person be retired compulsorily before the 
normal prescribed age of superannuation. 
Where a public servant is asked to retire 
on the ground of his having reached the 
age of superannuation which has been 
reasonably fixed. Article 311 (2) would 
very probably not be attracted because 
an order of this nature is neither a dis- 
missal nor removal. If under the rules, 
such public servant is compulsorily 
retired after a period of gualified service, 
which is reasonably long, then the order 
would neither amoimt to dismissal nor to 
removal within the contemplation of Arti- 
cle 311 (2). Where the petitioner has 
attained the age of 55 years which is 
reasonably long, his compulsory retire- 
ment cannot be considered to amount 
to removal. It is an order of compul- 
sory retirement which is within the 
permissible power of the author!^ 
passing the impugned order. AIR 1966 
Punj 297 (301)= ILR (1965) 1 Punj 671 
(DB). 

(3) Where a Government servant is 
made to retire from service on the groimd 
of superannuation in conseguoDce of a 
decision of the Government to calculate 
the age of officers similarly placed accord- 
ing to their college records in prefer- 
ence to the entries in the Civil List, It 
cannot be said that the retirement of 
the Government Officer is a punish- 
ment, although the calculation of hia 
age in accordance with his college re- 
cords, in«^.5‘ad of in accordance with 


the entry in the Civil List, may have 
operated to his disadvantage. AIR 1954 
Trav-Co 32 (33) ** 1968 LIC 1348 (1349, 
1351) = 1968 Raj LW 341. (Ac- 

cording to date of birth mentioned in 
application.) ** AIR 1963 Punj 104 
(110)= ILR (1962) 2 Punj 597. (Even 
when it is according to incorrect date 
of superannuation.) 

(4) Where there was superannuation in 
accordance with the terms of service, it 
was neither a case of dismissal, discharge 
nor reduction in rank, and therefore was 
not governed bv Article 311 of the Con- 
stitution. AIR 1958 Cal 411 (412, 413). 

(5) Bihar Service Code, Rule 74 — 
Appellant retained in service after 
superannuation — Extension of service 
not granted — Appellant ordered to 
retire imder Rule 74 — Order does not 
offend against Article 311 of the Consti- 
tution. AIR 1965 Pat 186 (187) = 1966 
BLJR 86 (DB). 

(6) Government of India Act (1935), 
Section 241 (1) (b) — Rules framed in 
Assam, Rule 56 — Tenure of service — 
Retirement of Government servant — 
Order as to extension of service made on 
date when servant has ceased to be in 
service — Order is nullity. AIR 1966 SC 
473 (476, 476) = ILR (1963) 16 Assam 
97. 

(7) Bihar Government Instructions, 
dated 24th August, 1963 — Three months' 
notice given to Government servant — 
Power to terminate his service can be 
exercised any time between 55th and 
68th years. AIR 1967 Pat 30 (31) = 1966 
BLJR 884 (886) (DB). 

(8) Withdrawal of option to retire by 
civil servant on date of retirement itself 
—He cannot be retired unless final deci- 
sion is taken on withdrawal application 
bv competent authority or Government. 
1969 Lab IC 61 (65, 66) = 1969 Raj LW 
37. 

(9) Hrtd on facts that (i) Article 311 
had no application to the termination of 
the Government employee’s service. The 
termination of service resulting from 
change in the age of superannuation did 
not amount to removal within the mean- 
ing of Art. 311. AIR 1964 SC 600, Dist. 
(ii) that the new rule reducing the age 
of retirement from 58 years to 55 years 
could not be said to be retrospective. 
The proviso to the new rule and the 
second notification were only methods to 
tide over the difficult situation which 
would arise in the public service if the 
new rule was applied at once and also 
to meet any financial objection arising 
out of the enforcement of the new rule. 
The new rule, therefore, could not be 
struck down on the ground that it was 
retrospective in operation. AIR 1966 SC 
1667 (1669, 1670) » (1966) 1 SCR 693. 

(10) Memorandum D/- 21-3-1963 issued 
by Government of Assam imder F. R. 56 
— Compliance with test under memoran- 
dum bv employee attaining 65 years — * 
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£DtUled to continue in service uplo 68 
years— Abridgement of his right under 
310 is illegal. AIR 1969 Assam 46 
(60) = 1969 IC 634 (DB). 

(11) Rules did not compel Government 
to embark on enquiry into age, though 
change in recorded age to the prejudice 
of servant had to be effected by follow- 
ing principles of natural justice. 1968 
Lab IC 1348 (1350) - 1968 Raj LW 341. 

(12) Merely because a regular depart- 
mental proceeding has been initiated 
against the servant and is still in its 
preliminary stage when the order com- 
pulsorily retiring him is passed, that 
order will not amount to punishment* AIR 
1968 Pat 113 (116) = ILR 46 Pat 462 « 
1968 Lab LJ 457 (DB). (The absence of 
evidence in support of specific charges, 
made in a departmental proceeding 
against a public servant, will not by itself 
suffice to show that, if on a review of 
the entire official career of the public 
servant, the superior authority decides 
that he is an unsuitable employee and 
should be weeded out on his attaining the 
age of superannuation, such a decision is 
either mala fide or involves the element 
of punishment.) 

(13) Compulsory retirement of public 
servant during pendency of departmental 
enquiry — Order passed under para. 6 
of Government of India Notification O. 
M. No. 33/18/62 Ests. (A) dated 30-11- 
1962 on the groimd that the servant is 
unsuitable employee and has attained the 
age of superannuation — Order is valid. 
AIR 1968 Pat 113 (115, 116) = ILR 46 Pat 
462 := 1968 Lab IC 457 (DB). 

(14) Orissa Protection Rules, (Rules for 
protection of officers of old Bihar and 
Orissa Services) Rule 6 — Officer in old 
Bibar and Orissa Secretariat transferred 
to Orissa on formation of that State — 
Confirmation as Registrar in Secretariat 
on 14-10-1958 while Officer (junior to 
him) in old Bihar and Or&a Secre- 
tariat confirmed as Registrar in Bihar 
on 23-8-1956 — Contravention of protec- 
tion afforded to transferred officers — 
Date of confirmation for purpose of 
pension must be taken as 23-8-1956. AIR 
1964 Orissa 85 (68) =» 30 Cut LT 49 (DB). 

(16) Departmental enquiry pending ^ 
Government servant asked to apply for 
leave preparatory to retirement without 
waiting for enquiry to conclude — Offer 
not availed of — Enquiry dropped before 
Government servant was retired on his 
attaining age of superannuation — Hdd 
there was no inhibition against his retire* 
ment — Order refusing leave after retire- 
ment held vaUd. AIR 1961 Madh Pra 
293 (295) = 1961 MPLJ 1367 (DB). 

(16) Railway employee who had de- 
clared himself as Anglo-Indian and had 
enjoyed privileges for Anglo-Indians was 
retired after attaining 55 years — Held 
he could not contend that he was TnHtAn 


ChrisHan and as such liable to retire- 
ment only after attaining 60 years — 
Order does not amount to punishment 
— Employee has no right to hold the 

2 Lab LJ 

584 (o8b) (Andh Pra). 

91, Wilhhoidlng of Increments. — (I) 

1 he withholding of iiicTements tioes not 
iuuounl to a reduction in rtmk ILH 
(ly-bO) Punj 1213 (1222, 1223). 

(2) Reduction in rank is not the same 
thing as withholding of increment, which 
IS mcrdiy aii instance loss oi prospects 
of earning more than what the employee 
niav be earning at the time. If a reason- 
able notice, to meet the charges levelled 

was, in fact, given 
during the course of the inquiry then, if 
the proposed action to be taken against 
nun Is merely of withholding of increment 
he would not be entitled to the right 
conferred by Article 311 (U) of the Con- 
stitution nor would failure to give such 
second notice violate any rule of natural 
jusUce. AIR 1959 Punj 643 (645). 

(3) Withholding of increments or 
reduction to a lower stage in the same 
time scale do not amount to reduction in 
r^k. 1967 RLW 266 (270) = 1969 Lab 
IC 330 = (1968) 1 Lab LJ 475- 

(4) The petitioner was suspended from 
services on basis of certain complaints 
on 29-8-1959. Despite this he was allow- 
. attend a refresher course from 31- 
1-1960 to 29-2-1960 and was paid full 
s^ary for that period. On 18-11-1960, a 
charge-sheet was given to him to which 
he replied on 29-11-1960. Later a show 
cause notice was given proposing that 
the period of suspension would be treated 
as leave without pay, and the petitioner 
rephed to it. Again a second show-cause 
notice was served on him, stating that he 
was guilty of misbehaviour and neglect 

hence his next increment 
should be stopped. It was not clear on 
the record whether the petitioner sent 
any reply or not. But on 7th July, 1963, 
an order was passed which stated that 
smw the charges against the petitioner 
had been proved, the next increment 
should be stopped and that his period of 
suspension was not to be treated as period 
on duty and was to be ignored for all 
purposes. Held, that the order amounted 
to removal from service for the period 
of suspension and since the provisions of 
Artcle 311 had not been complied with 
the order should be quashed. 1967 Cur 
LJ 419 (421) (Punj). 

(5) Rude and improper behaviour by 
Police Constable in private life — With- 
holding of increment and reduction to 
lower stage in time scale in contravention 
of the provisions of C. P. and Berar 
Police Regidation 217 (a) — Order held 
legal. AIR I960 Bom 285 = 1969 Nag UT 
441 (DB). 

(8) Punjab Civil Service Punishment 
and Appeal Rules 1952, Rule 7 — Depart- 
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mental enquiry — Withholding of future 
increments — Pimishment inflicted not 
covered by Rule 7 or Article 311 of Con- 
stitution — Authority need not give rea- 
sons for holding a view different from the 
enquiring officer. 1967 Cur LJ 156 (164) 
= ILR (1967) 2 Puni 471. 

(7) Rajasthan Civil Services (Classifi- 

cation. Control and Appeal) Rules, 1950 — 
Stoppage of increments is also covered by 
Rule 16 — Non-compliance Rule 16 

gives cause of action to the public servant. 
1967 Rai LW 266 (271) = 1969 Lab IG 
330 = (1968) 1 Lab LJ 475. 

(8) Withholding of increments is a 
penalty provided under service rules. 
Where an order of termination of service 
was accompanied by a penalty or pimish- 
mcnt causing a monetary loss to Govern- 
ment ser\’ant, it would be illegal and in- 
effective if the provisions of Article 811 
(2) were not complied with. AIR 1960 
Puni 126 (131) = ILR (1959) Punj 2189 
(DR). 

92. Compulsory retirement. — (1) 

(Ol)iter) — If any Rule permits the ap- 
propriate Authority to retire compulsorily 
a (ivi! servant without imposing a limi- 
tation in that behalf that such civil ser- 
vant should have put in a minimum 
period of service, that Rule would be in- 
valid and the so-called retirement order- 
ed under the said Rule would amount to 
removal of the civil servant within the 
meaning of .Article 311 (2)- AIR 1964 SC 
«00 (617) = (1904) 6 SCR 683. 

(2) Natural iustice — Principle not 
applicable to compulsory retirement in 
accordance with rules of sendee. AIR 
1965 All 142 (150) = 1964 All LJ 791 
(FB). 

(3) A person who retires or is made 
to retire from service no longer remains 
a member of the service or holds a civil 
post. Once an order of retirement be- 
comes effective he cannot be demoted 
removed or dismissed from service and 
therefore an inquiry cannot be held 
against him. AIR 1967 Raj 82 (84) (DB). 

93. Compulsory retirement on propor- 

tionate pension In terms of specific ser- 
vice Rule is not dismissal or removal. — 
(1) Compulsory retirement of a Govern- 
ment servant on proportionate pension 
before the age of superannuation but on 
completion of service for the prescribed 
number of years according to the rules 
or on attainment of the presciihed age 
according to the rules does not amount 
to dismissal or removal from service with- 
in the meaning of Article 311, although 
such compulsory retirement necessarily 
mean.s the termination of service of the 
Government servant. AIR 1967 SC 892 
(895). (AIR 1954 Sau 146, Reversed.) •• 
AIR 1968 SC 36 (49) ** AIR 1964 SC 
369 (374, 376) 1966 SCR 26 = ILR 

(1966) 1 All 824 ** AIR 1958 Bom 90 
(92) = ILR (1968) Bom 247 (DB) •• AIR 
1069 Orissa 37 (42) == 1969 Lab IG 28» 


34 Cut LT 102 (DB). (Retirement under 
All India Services (Death-cum-Retirement 
Benefit) Rules (1956).) *• AIR 1960 Madh 
Pra 117 (118) = 1960 MPLJ 114 (DB). 
(Notice contemplated by Rule 2 (2), 

Pension Rules is not a kind of notice 
required under Article 311 — Notice and 
order of retirement need not be separate.) 

[But see AIR 1958 J and K 11 (12) 

(FB) •* AIR 1952 Pepsu 152 (159) - 

ILR (1962) Patiala 392 (DB) •« AIR 1968 
Pepsu 24 (24, 25).] 

(2) It has been held that in view of 
the "rule of pleasure" enimciated in Arti- 
cle 310, Clause (1), the Government has 
always the power to ter min ate tha ser- 
vices of a Government servant by com- 
pulsory retirement on proportionate pen- 
sion even before the age of superannua- 
tion, irrespective of any specific Service 
Rule permitting such a course. AIR 1967 
Assam 77 (81) (DB) •• AIR 1956 Madh 
B 40 (43) (DB) ** AIR 1954 Madh B 64 
(66) = ILR (1954) Madh B 301 (DBj •• 
AIR 1943 Bom 268 (271) = ILR (1943) 
Bom 411 (DB). 

(3-4) Retiring a member from service in 
public interest after attainment of age 56 
and completion of 30 years service en- 
titling him to pension proportionate to 
period of service standing to his credit 
is not a form of punishment. AIR 1969 
Orissa 37 (42) = 1969 Lab IC 28 = 34 
Cut LT 1026 (DB). 


(5) An order of retirement before the 

age of superannuation on proportionate 
pension pursuant to a policy of retrench- 
ment is retirement in the normal course 
and not a removal within Article 311, 
Clause (2). AIR 1956 Madh B 40 (43) 

(DB) *• AIR 1954 Madh B 177 (180) 

(DB) •• AIR 1954 Madh B 54 (54, 65, 
66) = ILR (1964) Madh B 301 (DB). 

(6) Civil Services (Classification Con- 
trol and Appeal) Rules, Rule 49 — Funda- 
mental Rules (as amended in 1963), R. 66 
— Petitioners compulsorily retired at age 
of 55 and not allowed to continue till 
age of 58 — Retirement not by way of 
punishment. AIR 1966 All 560 (562, 663) 
* 1966 All LJ 163 (DB). 


(7) When a civil servant is compul- 
sorily retired in accordance with R. 27 
of Bank of Patiala (Staff) Rules (1964) 
without, however, visiting him with any 
penal consequences but allowing him to 
enjoy all the benefits that had already 
accrued to him by remaining in service 
till the date of his retirement, Article 311 
(2) would not be attracted to his case. 
AIR 1963 Punj 345 (362, 363) = ILR 

(1963) 1 Punj 621 (DB). 


(8) Compulsory retirement of Goyeni- 
ment servant who had completed 80 
years of service as it was foimd neces- 
sary in public interest — Failure to give 
opportunity to show cause did not ren- 
der order unlawful as tbe employee was 
not retired by way of puntehmoit 
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Order nol infrinRiiiK any legal right 
under the service Rules — ApplicaUon 
unwr Article 226 held miscoDceived. AIR 

<263) = 1960 MPLJ 

(Ud)^ 

i.iSl Hyd^abad Civil Service Regulations 
(1337 F), Reg, 306 — Complaint against 
member of Hyderabad Judicial Service 
for exhibition of temper and use of fllUiy 
language against practising vakil — En- 
quiry by Administrative Bench of High 
Court — Report finding him undt for 

discharging judicial responsibilities 

Member to retire compulsorily on pro- 
portionate pension on recommendation of 
High Court — Order of retirement not 
removal and member not entitled to 
protection of Article 311 (2). AIR 1964 
^dh Pra 206 (213, 214, 215, 216) « 

(1965) 1 Lab LJ 34 (DB). 

(10) Compulsory retirement in terms of 
a specific Service Rule on proportionate 
pension does not involve the loss of any 
benefit already accrued. AIR 1967 SC 892 
(896) AIR 1954 SC 369 (375) = 1966 
SCR 26 = ILR (1966) 1 All 324. 

(11) Civil Service Regulations (as 

adapted in U. P.), Article 465, Note 1 — 
Compulsory retirement under Article 465, 
Note 1 is neither illegal nor unconstitu- 
tional — Article 13 of Constitution not 
applicable. AIR 1965 All 142 (160) =• 

1964 All WR (HC) 467 (PB). 

(12) Order of compulsory retirement 
imder Rule 2 (2) of Liberalised Pension 
Rules (1950) differs from order of dis- 
missal Or removal in that it is not a 
form of punishment prescribed by rules 
and involves no penal consequences since 
person retired is entitled to full benefits 
of pension — Person retired under 
Rule 2 (2) has no fundamental right to 
be continued in employment. AIR 1968 
Andh Pra 50 (58) = (1967) 2 Andh WR 
276 (DB). 

(13) Compulsory retirement under 
Rule 74 of Bihar Service Code — No 
forfeiture of pay or allowance or pension 
— Compulsory retirement does not 
amount to punishment or removal or 
dismissal — Order is not hit by Art. 311 

(2). AIR 1962 Pat 40 (42, 43) = 1961 
BLJR 624 (DB). 

94. Compulsory retirement when dis- 
missal or remov^. — (1) Where the Ser- 
vice Rules themselves provide for com- 
pulsory retirement as a mode of punish- 
ment, such compulsory retirement would 
naturally be covered by the expression 
removal from service" and would entitle 
the Government servant to a reasonable 
opportunity to show cause against the ac- 
tion proposed to be taken. AIR 1957 
Andh Pra 794 (804) » ILR (1957) Andh 
Pra 80 (DB). 

(2) 'Removal* to fall witldn the pur- 
view of Article 311, should be by way of 
punishment or penalty and a compulsory 
retirement of a Government servant does 
not per se amount to 'removal* within 


the meaning of Article 311 when it is 

punishment or penalty. 
64 Pimi LR 409 (476) (DB) ** 

(3) Retirement of an officer compul- 
sonly prior to the date of his supenmnua- 
Uon contrary to the rules amounts to 
removal within Article 311 (2). AIR 1965 
Onssa 81 (84) = (1965) 7 Orissa JD 93 
= (1965) 1 Lab LJ 335 (DB). 

(4) Tests relevant for finding out whe- 
Uier a given termination is removal or 
“‘^uiissal within the meaning of Art. 311 
(2) are firstly, whether the ai-tion taken 
IS, bv way of punishment. To find this 
out It IS necessary that a charge or im- 
putation against the Officer is made the 
condition of the exercise of power or 
secondly whether by compulsory retire- 
ment the Officer is losing the benefit he 
has already Earned, like he does bv dis- 
missal or removal and thirdly the com 
pulsory retirement will be considered as 
removal under Article 311 (2) if the rules 
do not fix both an age of superannuation 
and an age for compulsory retirement 
and the service of a Civil Servant is not 
terminated between these two points of 
time. AIR 1966 Mys 61 (65. 66) = (1965) 

1 Law Rep 293 (DB). (Rule 293 of the 
Hyderabad Civil Service Rules (1954) 
does not infringe any of these tests.) *♦ 
AIR I960 SC 1306 (1308. 1309) = (1961) 

1 SCR 88 •• AIR 1969 Orissa 37 (42) = 

? u (DB) •• (1964) 66 Pun 

Lfti 574 (57o)* 

(5-6) Compulsory retirement will 
amount to removal or dismissal from 
seiwice when (1) the order in terms in- 
yolves a stigma against the officer and 
( 2 ) secondly when he loses the benefits 
earned by his past service AIR 

45 Pat 1019 
(DB). (Compulsory retirement before 
superannuation — Note 1 to Reg. 465-A. 

C. S. R. not complied with — Second 
opportunity to show cause against pro- 
posed action is imperative — In absence 
of* such notice order is invalid and in 
effective.) ** AIR 1962 Raj 258 (263) = 
1962 Raj LW 500 (DB). 

oniV Establishment Code, Rule 

2008, Clause (h) — The order of retire- 
ment of the railway servant can be sus. 
tained if prima facie, order does not 
contam express words from which a 
stigma can be Inferred. If there are 
words which throw any stigma, then 
the order of retirement would amount to 
removal within the meaning of Art 311 
If, therefore, where the order does not 
disclose any reason at all, the validity 
Of the order cannot be cruestioned (1068) 

1 Mad LJ 394 (396) = (1969) 1 Lab LJ 
583 •• AIR 1967 SC 1204 (1206)= ?19671 

2 SCR 496- (Court cannot look into back- 
ground to discover whether stigma could 
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(8) Compulsory retirement — Order of 

retirement stating that the employee is 
retired as he has outlived his utility — 
Order casts a stigma and amounts to 
punishment and is “removal” — Enquiry 
under Article 3U (2) necessary before 
such order can be passed. AIR 1967 SC 
1260 (1262) ^ (1067) 2 SCR 333. (AIR 
1965 All 142 (FB), Overruled; ILR 

(1963) 2 All 955, Affirmed.) *• 1963 All 
LJ 934 (942, 943), 

(9) Compulsory retirement in public 
interest — Casts no stigma on public ser- 
vant — Involves no punishment — Arti- 
cle 311 of Constitution is not attracted. 
1969 Lab IC 336 (.<37, 338). 

(10) Compulsory , retirement after rea- 

sonably long periodi of qualifyinff service 
before prescribed age of superannuation 
— Order does not amount to dismissal 
or removal within the meaning of 
Article 311 (2). 1968 Cur LJ 56 = 70 

Pun LR 577. 

(11) Under Punjab Civil Service Rules 
a Government servant can be made to 
retire on his attaining the age of 55 with- 
out any reason being assigned for it. To 
such a case Article 311 is not attracted 
but in case of order of retirement cast- 
ing aspersion on the character of em- 
ployee. order amoimts to dismissal by 
wav of punishment attracting Art. 311. 
(1968) 70 Pun LR 581 (585) = 1968 Cur 
LJ 13 (Punj). 

(12) Order passed under Rule 16 (3) 
of AH India Services (Death-cum-retire- 
ment Benefit) Rules 1958, requiring a Gov- 
ernment servant to retire compulsorily 
and containing express words from which 
a stigma can be inferred, may amount 
to removal within meaning of Art. 311. 
AIR 1969 Orissa 37 (43) = 34 Cut LT 
1026 (DB). 

(13) Compulsory retirement of em- 

ployees ordered on ground of "record of 
his service" being "foxmd to be unsatis- 
factory” — Procedure under Article 311 
not followed — Such order casts stigma 
on employee — Order cannot therefore be 
passed without following procedure under 
Article 311 — Order hence cannot be 
sustained. 1969 SLR 221= (1969 ) 71 

Punj LR 366 (369, 370). 

(14) Orissa Service Code, R. 71 (b) — 
Government servant made to retire on 
ground of inability to discharge duties 
efficiently — The reason amounts to a 
stigma and amounts to punishment — 
No opportunity given to him to meet 
such charge — Premature retirement 
illegal. 1969 Lab IC 369 (370) = 34 Cut 
LT 1851 (Ori) (DB). 

(15) Person who substantively holds 
permanent post has right to continue in 
service subject to rule of superannuation 
and rule of compulsory retirement. If 
for any other reason that right is invaded 
and he is asked to leave his office, termi- 
nation must mean defeat of his right to 
continue in service and it will be in 


nature of penalty and will amount to 
removal. If he has not attained age- of 
superannuation and there is no minimum 
age prescribed under rules for compul- 
sorily retiring any Government servant and 
most of the servants are retired after 
short period of service, such retirement 
would amount to removal. AIR 
1964 J & K 92 (95, 96, 97)= 1964 

Kash LJ 271 (FB) •* (1968) 2 SCWR 
773 (776) ** (I960) 2 SCO 120 (124). 

(Rule not laying down long period of 
service). **AIR 1961 Assam 74 (76) = 
(1961) 13 Assam 179 (DB). 

(16) Where, a Government servant 
under his terms and conditions of ser- 
vice or imder his contract of service has 
a right to continue in a post and his ser- 
vice is terminated by an order of compul- 
sory retirement on the basis of a 
charge of misconduct or inefficiency or 
incapacity, it would be a case of punish- 
ment of removal or dismissal, even 
though there may be no loss of benefits 
already earned- 1963 All LJ 934 (942, 
943) = (1964) 1 Lab LJ 113 (All). 

(17) Misconduct or inefficiency furnish 
merely a background in the case of 
retirement and an enquiry, if held, is for 
the satisfaction of the authorities. But 
in the case of dismissal or removal they 
form the very basis of the order which 
is made. AIR 1960 SC 1305 (1308). 

(18) Compulsory retirement of officer 
under service Rules for "administrative 
reasons" — After officer’s own insistence 
to be supplied with grounds which led 
to the decision, certain charges were com- 
municated to him — Officer allowed full 
pension — Fact that consideration of 
misconduct or inefficiency weighed with 
Government in coming to its conclusion, 
does not amount to any imputation or 
charge against officer — Order is not by 
way of punishment. AIR 19M SC 1306 
(1308). 

(19) Date of retirement on attainment 
of age of superannuation — Person can 
be made to retire on the date on which 
he factually attains the age of 56 years 
and not in the year in which he attains 
the age of 65 years according to the year 
of his birth given in his Service Book — 
In case of dispute about the age, the 
civil servant has to be given an oppor- 
tunity to show correct date of birth — 
Retirement without giving such oppor- 
tunity amounts to ‘removal from service’. 
AIR 1967 Assam 13 (14) = ILR (1966) 
18 Assam 34 (DB) •• AIR 1963 Madh Pra 
335 (336, 337) = 1963 MPLJ 862 (DB). 
(Date of birth of Government servant in 
his service book based merely on sur- 
mise of Medical Officer.) *• AIR 1965 
Orissa 81 (84) = (1965) 7 Ori JD 93. 
(AIR 1954 Nag 161 and AIR 1964 Trav- 
Co 32 held not good law — Earlier com- 
pulsory retirement of officer after reflxs- 
tion of date of birth as given in • Civil 
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List amounts to removal.) ** 1967 Cur 
U 942 (949) (Punl). 

[See also 1967 Cur U 70 (72) (Punj). 
[Civil servant retired from service* filing 
suit for mere declaration as to his date 
of birth — > Plea that he should sue for 
being reinstated — Suit for mere decla> 
ration of birth-date is maintainable.)! 


(20) Under service conditions the Ap- 
pointing Authority had the power to retire 
an employee after he attains the age of 
65 years on three months' notice without 
assigning any reason — Retirement with- 
out notice is invalid. 66 Punj LR 818 
(822) . . , 

(21) Petitioner appointed Additional 

Government Advocate for 3 years — New 
rule fixing 60 years as superannuation age 
— Services of Petitioner terminated 
before his completing three years, under 
new rule — New rule held not retros- 
pective and did not govern petitioner — 
Termination held was removal — Remo- 
val held illegal for failure to comply with 
provisions of Article 311 (2). AIR 1959 
All 169 (176, 178) = 1959 All LJ 323 

(DB). 

(22) (Obiter) — If any Rule permits 
the appropriate authority to retire com- 
pulsorily a civil servant without imposing 
a limitMion in that behalf that such civil 
servant should have put in a minimum 
period of service, that the Rule would be 
invalid and the so-called retirement 
ordered under the said Rule would 
amount to removal of the civil servant 
within the meaning of Article 311 (2). 
AIR 1964 SC 600 (617) = (1964) 6 SCR 
663. 


/ 

i 


96. Except where authorised by specific 
Roles, compulsory retirement before age 
of supera^noation Is dismissal or remo- 
vaL — (1) Where a person’s services are 
terminated in accordance with the Ser- 
vice Rules, as in the case of retirement 
On superannuation, or by way of com- 
pulsory retirement when the ordering^ of 
such compulsory retirement is permissible 
under the Service Rules, without neces- 
sity of basing the order on any 
misconduct, negligence, Inefficiency or 
other disqualification of the officer, 
he cannot be said to • be deprived 
of any office to which he has 

a right and in such cases, therefore, 
Art. 311, Clause (2) will have no applic^ 
tion. AIR 1968 SC 232 (236) •• AIR 

1968 SC 36 (49) AIR 1967 SC 892 
(896) •• AIR 1964 SC 369 (375) - 1965 
kni 26 « ILR (1966) 1 All 324 *• 1961 
Raj LW 298 (304) = ILR (1961) 11 Raj 
871 (DB) •* AIR 1958 Cal 657 (659) = 
62 Cal WN 765 (DB). 

(lA) Public servant governed by 
Satirashtra Covenanting State Services 
(Superannuation Age) Rules (1955) — 
His compulsory retirement under Bombay 
Civil Service Rules (1969) before reaching 
age of 56 years, after States reorganisa- 
tion —Not valid — Such retirement tanta- 


moimts to removal under Article 311 (2). 
AIR 1970 SC 143 (146, 146) = (1909) 2 

see 120. 

(2) After the age of 55 there is no right 

in the servant to be retained, even if he 
continues to be efficient. AIR 1961 SC 
1346 (1347, 1348, 1349) ^ (1962) 1 SCR 

874. 

(3) The law in relation to the validity 
of the rules permitting compulsory pre- 
mature retirement of Government servants 
has been well settled and need not be 
reopened. Whether or not the petitioner's 
retirement is in the public interest is for 
the State Government to consider- AIR 
1968 Andh Pra 50 (60)= 1967 (2) Andh 
WR 276 (DB). (Liberalised Pension 
Rules (1950), Rule 2 (2).) 

(4) Rule 244 (2) of Rajasthan Service 

Rules (1951) providing for compulsory 
retirement on completion of 25 years of 
dualifving service is not in contravention 
of Art. 311 (2). (1965) Raj LW 44 

(45) = ILR (1965) 15 Raj 6.3 ** 1967 Raj 
LW 473 (474) (DB). (Order of com- 

pulsory retirement passed bv delegatee of 
Government not in conformity with Arti- 
cle 166 — Order held not illegal.) 

(5) Rule 56 (b) of the Rajasthan Ser- 
vices Rules which imposes a restriction 
on Government not to retire a Govern- 
ment servant under suspension on a 
charge of misconduct applies only to cases 
of G()vernment serx’ant attaining the iigc 
of superannuation and it does not applv 
to cases of compulsory retirement under 
Rule 244 (2). Though it is desirable not 
to retire a Government servant under 
Rule 244 (2) if he is under suspension 
on a charge of misconduct .vet if an 
order is passed and is not tainted with 
malice, it is not hit bv Rule 56 (b), AIR 
1967 Raj 82 (84)= 1966 Raj LW 619 
(DB). 

(6) Compulsory retirement — Mysore 
Civil Services Rules, R. 285, Note 1 — Com- 
pulsory retirement in public interest — It 
is not by way of pimishment and does 
not cast any stigma on official retired — 
Government not under obligation to give 
opportunity of hearing. AIR 1969 Mvs 
248 (250) = 1969 Lab IC 986 = (1968) 
1 Mys LJ 225. 

(7) Under Art. 186 of the Mandi 
Civil Service Regulations, a permanent 
public servant of the former Mandi State 
could be compulsorily retired or his ser- 
vices terminated provided he had complet- 
ed 25 years qualified service. As Sec- 
tion 240 of the Government of India Act, 
1935, did not apply to the former Indian 
State of Mandi, the public .servant who 
has been compulsorily retired on 18th 
November, 1948 (that is before the com- 
mencement of the Constitution of India) 
cannot claim, as of right that a show 
cause notice should have been given to 
him before he was compulsorily retired. 
AIR 1959 Him Pra 32 (34). 
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(8) Retirement under service rule pro- 
viding for compulsory retirement at any 
age whatsoever, irrespective of the length 
of service cannot necessarily be regarded 
as dismissal or removal. AIR 1060 SO 
1306 (1309). 


(9) The liability to retire earlier imder 
Rule 161 of the Bombay Civil Service 
Rules is a term of service. The effect ofl 
the orders requiring a person to retire in 
pursuance of Rule 161 is not dismissal 
removal or reduction. The orders are 
also not passed on the basis of any 
implied stigma such as inefficiency or 
incapacity or misconduct. The termina- 
tion of service resulting from such orders 
is the termination of service simpliciter 
flowing from a condition of service and 
is not either a dismissal, removal or 
reduction within the meaning of Art. 811. 
Article 311 (2) is not therefore attracted 
in such cases. (1963) 4 Gui LR 946 
(952) = (1964) 2 Lab LJ 263 (DB). 


(10) An order passed in the name of 
the Governor by an Under Secretary to 
the Government, under Note 1 to R 285 
o| the Mysore Civil Service Rules, direct., 
mg a Government Servant to retire com- 
pulsorily from service, cannot be held to 
be invalid for failure to give valid 
notice at least three months before date' 
as required by ‘Note' 1'. A compulsory 
retirement neither being a reduction nor 
removal nor dismissal within the mean- 
ing of those expressions fotmd in Arti- 
cle 311. the ‘Note* must be considered as 
containmg merely administrative instruc- 
tions. It cannot have any binding force. 
The notice mentioned in the ‘Note . there- 
fore, cannot be regarded as a condition 
precedent to a valid compulsory retire- 
ment. Even assuming that the ‘Note' is 
valid and binding on the Government, 
the expressions "shall” and "at least 3 
months before that date” by themselves 
do not show that its requirements are 
^nd^ory They can still be directory. 
1962 Mys LJ (Supp) 437 (440, 441), 

(11) Age of retirement raised from 66 

tS ?r . V‘ S- amending Rule 66 
^da^ntal Rules — The appointing 
authority had power to require the Gov- 
ernment servant to retire at any time 
by three months notice after he attains 

. . , of 66 — Government servant 

retamed m service after fifty five — 
‘o. retire hto before attaining age 
of fifty eight — Proof of notice is only 
directive and does not control rule — 

. superannuation remains at 66 
with option to continue upto 68 Ter- 

mination of sendee with notice does not 

attract Article 311 (2) as it is under the 
rales Md not by way of punishment nor 
can the oitier be termed as dismissal 

ims'slTUTau).'''* ” 


fi Railway Boarrf, date 

0-12-1962, communicated to all Genen 


M^agers and other authorities regarding 
raising of age of superannuation from 55 
years to 68 years — Para 6 of letter 
vesting power in appointing authority to 
compulsorily retire railway servant after 
he attains age of 55 years — Compulsory 
retirement under Para 6 does not amount 
to dismissal or removal as contained in 
Art. 311 — Para 6 is not violative ol 
Articles 309 and 310, 1968 Lab IC 1317 

(1321) (Dellu). ' 


(13) Under Rule 66 of Fundamental 
Rules, age of superannuation raised to 58 
•— Compulsory retirement under Rule 66 
(j) beforehand is not invalid — Rule 56 
is not against safeguard given under Arti- 
cle 14 — Compulsory retirement does not 
amoimt to removal or dismissal. ATB 
1969 Delhi 15 (18, 19) (DB). 


(14) Fundamental Rules, Rule 66 (il — 
Clarification dated 18-2-1965, issued by 
Government of India — Pendency 
departmental enquiry on chaiges of mlaJ 
conduct — Order of compulsory retire- 
ment under rule 66 (j), not passed as 
result of any finding in such enquiry — 
Order cannot be said to have been passed- 

punishment. 1969 Lab IC 338 
(340) = 1969 All LJ 261. 


(15) Civil Services (Classification, Con- 
trol and Appeal) Rules, Rule 19 — Funda- 
Rules (as amended in 1963), R. 66 
•— Termination of service by compulsory 
retirement and termination by order of 
removal or dismissal by way of punish- 
— Difference between stated — 
Petitioners .compulsorily retired at age of 
66 ^d not allowed to continue till age 
Of 58 — Retirement held not by way 

^ 580 ^ 563 ) =* 

1966 All LJ 163 (DB). (Power to retire 

exercised colourably — Nor 
could' it be said that exercise of power 
was fraud on statute.) 


(16) Retirement on attaining age of 
superannuation does not amount to com- 
pulsory retirement by way of punishment 
even though extension upto fifty-eight is 
demed -—If a person is ordered to retire 
before fifty-five then it can be a puziisli* 

bur 

[See also AIR 1966 'Trav-Co 86 (40). 
(Ketir^ent on account of policy of State 

regarding afte of superannuation or other- 
wise).] 

(17) Where there is no speciric Service 
Kule, providing for the compulsory retire^ 
ment of a Government servant before the 
normu age of superannuation on hk 
anaining a particular age or on com-* 
pleting a service for a particular number 

or where there is such a rule 
^ Govern men t servant is compulsorily 
before attaining the age or com* 
luetii^ the period of service indicated 
therei^ tte order of compulsory retire- 
ment will amount to punishment end 
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hence, removal from service ^thin the 
meanlna of Article 311. AIR 1057 SO 
893 (895)_M AIR 1057 Andh Pra 7M 

(8M) « ILR (1067) Andh Pra 80 [DB). 

[But see AIR 1967 Assam 77 (81) 

(DB).] 

(18) A permanent civil servant has a 
riaht to remain in service until he reaches 
the ase of superannuation and if there Is 
no rule made under Article 300 ffivinft to 
the Government the power to order his 
compulsory retirement before he reaches 
the of superannuation, then the 

Government servant cannot be so 
retired. If done, that retirement would 
amount to dismissal or removal within 
Article 311 (2). If it is done pursuant 
to a rule, it cannot be rei^arded as 
removal or dismissal. AIR 1964 Madh 
Pra 248 (251) - 1964 MPLJ 713 (DB). 

(19) Compulsory retirement of per- 
manent Government servant — Govern- 
ment servant thereby losing his ri^^ht to 
continue in service till ^e of superan- 
nuation — Onler passed on the ({round 
that he had out-lived his utility Order 
amounts to an order of punishment of 
removaL 1963 All LJ 934 (943) (DB). 

(20) Premature retirement is definitely 
a form of punishment and comes within 
toe purview of compulsory retirement 
under Rule 30 of the Kashmir Civil Ser- 
vice Rules. A Government servant cannot 
therefore be prematurely retired without 
there beinc ({ood and sufficient reason as 
provided in the rules. Under Article 32 
of the Kashmir Civil Service Rules which 
have the force of law, it is provided that 
no order of dismissal, removal or reduc- 
tion shall be caused on a member of a 
service unless he has been informed in 
writin({ of the grotmds on which it is 
proposed to take action and has been 
(tiven adecniate opportunity of defendinK 
himself. Where nothing of that sort has 
been done in the case and a mere, execu- 
tive fiat has been issued and the person 
has been deprived of what was otherwise 
due to him, writ of mandamus will 
Issue. AIR 1958 J & K 60 (62). 


(21) The services of temporary hands 

who are ({ovemed by temporary service 
rules contained in Schedule IX to J. and 
E. Civil Service Re(nilatioD cap be ter- 
minated by competent authority imder 
Rule 5 of Schedule IX. Section 126 (2) of 
the State Constitution has no application to 
their cases unless the orders show that 
their services are terminated by way of 
punishment. AIR 1964 J & K 92 (98, 
99) 1964 Kash LJ 271 (FB). 

(22) It cannot be ur(;ed that a compul- 
sory retirement in any case does not 
amount to dismissal or removal under 
Article 311 (2), because it entails no for- 
feiture of the riffhtfl and benefits that 
have already accrued. A compulsory 
retirement, where a person had a ri({ht to 
continue in office except on ffmimd cd 


misconduct, neffll({encc, inefficiency or 
other disQU^ificatioD, is a punislunont- 
But a compulsory retirement, where a 
public servant has no ri^ht to continue 
in office, is not a punishment. The tesl 
Is whether a right to continue In the post 
except for misconduct, negligence, ineffi- 
ciency, or other good and sufficient cause 
is claimed. AIR 1959 Andh Pra 251 
(264) = (1959) 1 Andh WR 393 (DB). 

(23) A permanent GovemmenI servant 
has a right to continue in senuce till the 
age of superannuation under the rules or 
until such time as his services are termi- 
nated by compulsory retirement in terms 
of a specific Service Rule, unless the post 
itself is abolished in the meanwhile. .AIR 
1958 SC 35 (48, 49). 

(24) Pepsu Civil Service (Safeguarding 
of National Security) RiUcs, 1954 — Com- 
pulsory retirement of head constable on 
the ({round of his being associated with 
other persons in subversive activities — 
Merely associating with persons who are 
engaged in subversive activities is not 
enough >— Action taken on wrong inter- 
pretation of Rules — Writ issued quash- 
ing the order. AIR 1956 Pepsu 19 (26)- 

(25) No charge-sheet framed against 
applicant nor enquiry held — Order of 
retirement under Rule 2 (3) (ii) of M. P. 
New Pension Rules, 1951, for inefficiency 
— Applicant not lost any benefit which 
he had already earned till that date — 
Order could not be held to be by way of 
pimlshment of removal from service — 
Article 311 not attracted. 1964 MPLJ 378 
(380) = 1964 Jab LJ 427 (DB). 

(26) Order for compulsory retirement 
for “good and sufficient reason" a phrase 
used in Rule 9, Kerala Civil Services (C. 
C. A.) Rules 1957 — High Court will not 
enter into question of sufficiency of tv:\. 
son or goodness of it — Order held w;tv 
passed by competent authority and that 
there was opportunity given to officer fo 
show cause. AIR 1959 Ker 201 (202) = 
1959 KLT 137 (DB). 

(27) Though compulsory retiremeiil per 
se does not attract Article 311 (2) even 
in cases of compulsory retirement before 
the age of superannuation, it is open to 
the Government servant to eslahli-sh that 
it is resorted to mala fide or by way 
of penalty for some alleged misconduct 
1968 Lab IC 731 (733, 734) = 71 Cal 
WN 205. 

(28) Any valid rules relating to premature 
compulsory retirement must satisfy three 
conditions— (1) that the rules have fixed 
both an age of superannuation and an age 
for compulsory retirement; (2) that the 
services of a civil servant compulsorily 
retired under the rules are terminated 
between these two points of time, and 
(3) that the minimum period of Qualify- 
Ing service after which alone an order 
for compulsory retirement can be effected 
U reasonable. The Office Memorandum 
of Government of India, Rule 56 (1) of 
the Fundamental Rules and the Resolution 
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ol the Orissa Government fulfil all the 
three conditions and hence they are con- 
stitutionally valid and are not hit by 
Article 311 (2). AIR 1968 Orissa 44 

(52) = ILR (1966) Cut 737 = (1969) 1 
Lab LJ 408 (DB). 

96. Compulsory reHrement based on 
charges of misconduct, negligence, etc.. Is 
dismissal op removal. — (1) Where, the 
order of compulsory retirement was pass- 
ed against a Sub-Inspector of Police 
because he had been foimd guilty of mis- 
conduct and that he was not awarded 
full pension and gratuity to which he 
was entitled to under the rules, the com- 
pulsory retirement order amoimted to 
order of removal within Article 311 and 
was by way of punishment. (^64) 66 

Puni LR 574 (575). 

(2) Where the order, though calling it- 
self an order of retirement, is professedly 
based on charges of misconduct, ineffi- 
ciency and the like, it would amoimt to 
a punishment, and hence, removal from 
service. AIR 1955 Mys 137 (137) (DB). 

[See AIR 1958 SC 36 (49).] 

(3) Compulsory retirement — Discipli- 
nary Tribunal finding civil servant guilty 
of charges of corruption — Government 
accepting findings — Compulsory retirement 
suggested bv Tribunal as punishment — 
— Recommendation also accepted — It is 
not tor High Court in petition under Arti- 
cle 226 to enquire into question as to 
reasonableness, adequacy or propriety of 
punishment. AIR 1961 Andh Pra 289 
(292, 293) *= (1960) 2 Lab LJ 285. 

(4) Where the delinquent officec. who 
had not completed the term of service 
which would entitle the Government to 
retire him compulsorily, had been so 
retired on the proved charges of mis- 
conduct purely as a measure of punish- 
ment, Article 311 (2) applies to the case. 
AIR 1963 Mad 14 (15) = (1962) 2 Mad 
LJ 339 (DB). (A. S. 112 of 1955 (Mad), 
AfTIrmed.) 

(5) Compulsory retirement of civil ser- 
vant — Inquiry by Tribunal for Discipli- 
nary Proceedings — Some of the charges 
of corruption held to have been proved, 
the remaining leaving suspicion of corrupt 
practice — Recommendations by Public 
&rvice Commission agreeing with the 
findings of Tribunal and also mentioning 
that the evidence in the enquiry left suspi- 
cion about the Officer being corrupt — 
Order of compulsory retirement held could 
not be held to be illegal or passed merely 
on suspicion. AIR 1966 SC 1837 (1830, 
1831, 1832) = (1967) 1 SCJ 855. (W. A. 
No. 78 of 1961, dated 1-11-1962 (Madras), 
Reversed.) 

(6) Departmental proceedings — Order 
of compulsory '^airement of Police Head 
Constable — Charge that he entered into 
contract with Block Development OflFicer 
without permission of police authorities 


while he was under suspension — Work 
of charitable nature for benefit of 
villagers — Government Officers permitt- 
ed to participate in “Shramadan’' drive 

— Permission imder Rule 14 of Madras 
Police Officers Conduct Rules held was 
not necessary — Charge also of insub- 
ordination — Insubordination cannot be 
premised on solitary instance in form of 
an answer to a query during enquiry — 
Insubordination can be fitting only when 
servant is insulting or insubordinate to 
such a degree as to be incompatible with 
continuation of relation of master and 
servant — Order quashed- 32 FJR 286 
(288, 291) = 15 Fac LR 286 (Mad). 

(7) Civil Service (Safeguarding of 
National Security) Rules, 1949, Rules 3 
and 4 — Engaging in subversive activity 

— Government servant associating with 
persons engaged in subversive activity — 
Taking interest in political activities of 
Communist party when it is not banned 

— Allegations do not amount to Govern- 

ment servant being engaged in subversive 
activity R. 3 not attracted — Compul- 
sory retirement in such circumstances 
amounts to removal from service by way 
of penalty — Government servant can 
maintain a petition under Article 226 of 
the Constitution. AIR 1963 SC 1160 (116^ 
1166). (L. P. A. No. 23-D of 1957, D/- 

6-10-1960 (Punj), Reversed.) 

(8) In cases of compulsory retirement 
where the order is not actually founded 
on any charge of inefficiency, misconduct 
or the like, the mere fact that the ineffi- 
ciency, misconduct or the like is the 
motive of the Government in t aking 
action will not make the order one of 
punishment so as to attract the provisions 
of Article 311. AIR 1954 SC 969 (374) == 
1966 SCR 26 = ILR (1966) 1 All 924 
AIR 1967 SC 802 (896) •« AIR 1968 SC 
96 (49) AIR 1954 Madh B 54 (54, 56, 
66) = ILR (1954) Madh B 301 (DB). 

97. Otmpnlsorj retirement coupled with 
lose of benefits already earned is dismis- 
sal or removal. — (1) Where the action 
entails forfeiture of the earned benefits 
it is one of pimishment, but where as in 
the case of compulsory retirement after 
SO years of qualifying service, a civil ser- 
vant earns proportionate pension, the 
action cannot be one of punis hm ent. AIR 
1960 Madh Pra 117 (118) = 1960 MPU 

114 (DB). 

(2) When it is proposed to take action 
against a servant by way of punishment 
and that will entail forfeiture of benefits 
already earned by him, provisions of 
Article 311 apply. AIR 1969 Orissa 37 
(42) = 1969 Lab IC 281 = 34 Cut LT 
1026 (DB). 

(3) Where the arder of compulsory 
retirement, though provided for by a 
specific Seirvice Rule, imposes any penal- 
ties in the form of the loss of benefits 
already earned the order would amount 
to one of pimishment and as such would 
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Artlolea SIO & Sll — Note 97 (conid.) 
come within the scone of Article Sll. AIB 
1958 SC 36 (49). 


96. Compulsory retirement amouDUoK 
to removal — No rlcht to pei^slOD. — (1) 
Where an order thoush calling itself an 
order of compulsory retirement is really 
one of I'emoval from service, the Govern- 
ment servant will not be entitled to pro- 
portionate pension but merely to com- 
passionate allowance. AIR 1955 Mys 137 
(137) = ILR (1955) Mys 473 (DB). 


99. Alteration of superannuation rule 

— see Note 20. 


100. Rlaht of ministerial servant to 
eontioue In service till a^e of sixty. — (1) 

A ministerial servant of the Government 
cannot claim a legal right to continue in 
srrvice after the age of fifty-five till the 
age of sixty, though the Service Rules 
may provide that he may be retired at 
fifty-five but should ordinarily be retain- 
ed in service till sixty if he continues to 
be efficient. It is a matter resting within 
the discretion of the Government to 
retain him in service after the &ee of 
fifty-five. AIR 1956 Cal 93 (95) •• AIR 
1959 Puni 603 (504. 505) = 61 Puni LR 
551 (DB). ((’58) 60 Puni LR 277, Over- 

ruled.) AIR 1968 Orissa 902 (204) •= 
24 Cut LT 237 (DB). 

(2) Railway employee who had declared 
himself as Anglo-Indian and had enjoyed 
privileges for Anglo-Indians and retired 
after attaining 55 years contending that 
he was a Christian and as such liable to 
retirement only after attaining 60 years 
— Order of retirement does not amoimt 
to punishment — Employee has no right 
to hold the post until 60 years. (1962) 2 
Lab LJ 584 (586) (Andh Pra). 


(3) Government servant holding tem- 
porary post in State P. W. D. with a 
privilege of continuing in service till the 
age of 60 transferred to Electricity Board 
with all benefits and conditions of service 
enjoyed in Government service — Board 
making the post permanent but relieving 
transferred government servant on his 
attaining age of 65 — Termination of ser- 
vice in such circumstances amounted to 
denial of benefits guaranteed to the 
transferred servant — Termination set 
aside and Board recommended to recon- 
sider the matter. 1961 Ker LT 1139 
(1140) (DB). 


(4) Where the right to serve after fifty- 
five and till sixtv (assuming such right 
to exist) is waived by a ministerial ser- 
vant himself expressing a desire to retire 
at fifty-five and applying for leave pre- 
paratory to retirement, he cannot com- 
plain of want of reasonable opportunity 
under Article 311, Clause (2) to show 
cause against his premature retirement. 
AIR 1954 SC 684 (586). 


101. Compulsory rettremrat with relros- 
poettve effect. — (1) There is no illegality 


in the order of compulsory retirement of 
a Government .servant from the dale he 
was placed under suspension pending 
enquiry into his misconduct which came 
to be proved against him. 1964 Kcr LT 
180 (188)= (1964) 2 Lab LJ 381 (DB). 

102. Reduction of pension as punish- 
ment. — (i) Grant of life disability 
pension to pclitiuuer serving as clerk in 
Army, on recommendation of medical 
board — Pension cancelled sub.sequenlly 
after many years as a result of further 
medical examination — Petitioner has 
right to relief against cancellation under 
Art. 226. AIR 1962 Punj 503 (504, 
605) = 64 Puni LR 804. 

103. Exlenstou of superannuation. — (1) 
Once the right of a permanent civil ser- 
vant to hold the post comes to an end 
on attaining the age of superannuation 
no fresh right to hold the post is created 
in him merely because he is permitted to 
remain in service for a certain period. A 
right is not conferred upon him under 
which he can insist to hold the post till 
the expiry of the extended period of ser- 
vice. The mere fact that the Officers 
were permitted to remain in service 
vested the competent authority with an 
implied power to revoke the permission 
under which they continued to remain in 
service after superannuation. Unless the 
termination of their service is on ground 
personal to them and carries with it a 
stigma it cannot attract the provisions of 
S. 126 (2) of the State Constitution 
(corresponding to Article 311 (2) of the 
Indian Constitution). AIR 1964 J & K 
92 (98) = 1964 Kash LJ 271 (FB). 

[But see AIR 1963 Mys 208 (209) = 
1963 Mys LJ (Sup) 412 (DB). 

(2) The Government notification, dated 

15th August, 1956 on the basis of which 
extension is claimed contains nothing 
either express or implied which could 
persuade the view that the refusal of an 
extension must be preceded by an op- 
portunity to establish the right to exten- 
sion or to establish the existence of the 
condition on the fulfilment of which alone 
an extension could be granted. AIR 1968 
Mys 116 (118-119) = (1967) 1 Mys LJ 

354 (DB). 

(3) Refusal of an extension cannot be 
equated with a removal — Extension 
amounts to retention in service, and the 
right to such extension must be acquired 
under Government notification of 15th 
August, 1956, on the formation of the 
opinion by the appropriate authority that 
the condiUons on the existence of which 
alone an extension could be granted exist. 
AIR 1968 Mys 116 (118) = (1967) 1 Mys 
LJ 354 (DB). 

(4) Petitioner a patwari entitled to 
continue in service under the service con- 
ditions upto the age of 65 if he was not 
found unfit after the age of 60 — Ser- 
vices of the patwari extended after the 
age of 60 but further extension was 
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refused even though he had not attained 
the age of 65 and even though he was 
not found unfit for service and was made 
to retire — Held the service conditions 
(lid not permit the services of the peti- 
tioner being terminated otherwise than 
in accordance with Article 311 (2). 1968 
Cur LJ 523 (525). 

(5) Retention of service of civil servant 
beyond date of superannuation for pur- 
pose of holding departmental enquiry can- 
not be said to be on public grounds — 
Such action is permissible under Rule 73 
(!) Bihar Service Code only if the Civil 
servant is suspended before his date of 
compulsory retirement. AIR 1966 Pat 
227 (229) = (1965) 1 Lab LJ 99 (DB). 

(6) West Bengal Civil Service Rules, 

Rule 75 (a) — Retention of service for 
the purpose of conducting a departmental 
entiuiry is not proper and extension of 
service beyond date of compulsory retire- 
ment for this purpose is illegal. AIR 1906 
SG 447 (449) » (1966) 2 SCA 884 » 

(1906) 2 SCWR 169. 

104. ‘‘Reduction Id Rank’*.— (1) The 
expression “rank”, in Article 311 (2) has 
reference to a person's classification and 
not his particular place in the same cadre 
in the hierachy of the service to which 
he belongs. Therefore, losing some places 
in the seniority list in the seme cadre, 
does not amount to reduction in rank, 
within the meaning of Article 311 (2) 
AIR 1902 SC 1704 (1710) = (1963) 1 SCR 
437 ** AIR 1968 All 276 (278, 279). 

(Petition challenging an order which has 
resulted only in loss of seniority is not 
maintainable under Article 311.) 

(2) The expression ‘grade promotion' 
occurring in Audit Instruction No.. Sunder 
Fundamental Rule 23 does not debar a 
Government servant from retaining his 
old pay until he had promotion to a next 
higher grade. Held, on facts, that the 
petitioner s subsequent fixation on a 
lower salary by the Registrar was not 
justified and, that being so, the petitioner 
must be held to have been reduced in 
rank. AIR I960 All 193 (198). 

105. Suspension is not reduction (1) 

Suspension does not amount to reduction 
in rank and Article 311 is not attracted 
— Govermcnt servant is not entitled to 
oppporlunity of explanation. AIR 1963 
Punj 298 (311) = ILR (1962) 2 Punj 642 
(DB) *• (1964) 66 Pun LR 1227 (1229) — 
1964 Cur LJ 489 AIR 1969 Orissa 224 
(225) = 1969 Lab IC 1221 (DB). 

(2) The petitioner was not treated on 

duty while on suspension from service 
pending departmental encruiry and period 
of suspension was treated as leave with- 
out pay. This was held not to amount 
to reduction in rank. AIR 1962 Raj 289 
(240) (DB). • 

(3) The consequences of suspension are 
different from consequences of order of 
reduction and do not per se attract Arti- 


cle 311 (2). (1967) 14 FLR 449 (462) 

(Cal). (AIR 1962 SC 630, Rel. on.) 

(4) An order of suspension is not by 
way of penalty. All that it does is to 
make the person affected refrain from dis- 
charging his fimctioDs in a particular 
office for a certain period. ILR (1961) 
11 Raj 892 (898) (DB). 

(5) As the Civil Service Rules make a 
clear distinction between suspension and 
reduction in r£uik, suspension will not be 
reduction in rank, for the puipose of 
Article 311, Clause (2), though under 
Rule 49 of the Civil Service (Classifica- 
tion, Control and Appeal) Rules, suspen- 
sion is one of the penalties that may be 
imposed on a Government servant. AIR 
1954 Madh B 49 (52) == ILR (1954) Madh 
B 314 (DB). 

(6) The fact that while under suspen- 
sion a Government servant is not con- 
sidered for promotion to a higher post or 
a rank available does not mean that there 
has been a present reduction in his rank, 
grade or post. AIR 1954 Madh B 49 
(52) = ILR (1954) Madh B 314 (DB). 

106. Redaction must be by way of 
penalty.— (1-2) In order to constitute 
reduction in rank* within meaning of 
Article 311 (2), two elements must co- 
exist; (1) there must be a physical de- 
gradation in rank (2) such degradation 
must be ordered by way of penalty. (1^7) 
14 FLR 449 (451) (Cal). 


(3) In order to find out whether an 
order of reduction or dismissal is penal 
or not. Court has to apply two tests: (1) 
If Government servant has right to parti- 
cular rank, then the very reduction from 
that rank will operate as a penalty for 
he will then lose the emoluments and 
privileges • of that rank. (2) (a) If the 
Government servant has no right to parti- 
cular rank, his reduction to substantive 
lower rank will not ordinarily be punish- 
ment (b) But the mere fact that the ser- 
vant has no title to the post or r ank , 
does not mean that an order of reduction 
of a secant to a lower post or rank can 
in no circumstances be a punishment. The 
re^ test is to find out if the order also 
visits the servant with any penal consequ- 
ences. (1967) 14 FLR' 449 (452, 455) 

(Cal). (AIR 1958 SC 36 Foil.) •♦AIR 1969 
Orissa 215 (217) = 1969 Lab IC 1118 = 
35 Cut LT 267 (DB) AIR 1964 Cal 
265 (268, 269, 270, 271) = (1968) 2 Lab 
LJ 376 •• AIR 1958 Ca! 559 (662, 563) = 
ILR (1969) 2 Cal 664 (DB). 


(4) If a particular Government servant 
IS entitled to hold a substantive post in 
a category of service his demotion to a 
lower category entailing evil consequences 
will pzima facie mean a penally to which 
the provisions of Article 311 (2) could be 
attracted. AIR 1969 Andh Pra 118 
(128) « (1969) 1 Andh WR 86. 


(6) A reduction in rank, which is not 
by way of punishment does not attract the 
provisions of Article 311. AIR 1961 All 
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316 (318) •• AIR 1961 Ker 203 (207) •= 
1960 Ker LT 1179 (DB). 

(6) NorUiem Railway Discipline and 
Appeal Rules for Noii*Ga 2 etted Railway 
Servants, Chapter IV and Chapter VI, 
Rr. 61 and 53 — Withholding of increment 
affecting future increments and seniority 
is not reduction in rank. AIR 1967 All 
112 (114) = (1968) 1 Lab LJ 301. 

(7) Reduction to a lower post or on a 
lower emoluments by way of punishment 
would amount to r^uction in rank. AIR 
1962 Raj 239 (240) (DB). 

(8) Reduction by way of punishment to 
lower sta^e in the same time-scale of 
pay of a Government servant amounts to 
reduction in rank within the meaninc of 
Clause (2) of Article 311. AIR 1959 Orissa 
167 (168, 169)= ILR (1959) Cut 89 (DB). 
(AIR 1958 Raj 239, Dias, from.) 

(9) The right to hold the post should 
flow either from the terms of contract of 
employment or from the rules governing 
the conditions of service. The service rules 
provide that when there are two 
claimants to a post and one of 
them is confirmed on that post the 
other may appeal against the con- 
firmation and have it set aside. It 
follows that tinder these rules, the 
confirmation of the former is subject to 
an administrative appeal and, if it is set 
aside in appeal as contemplated by the 
rules there is or can be no question of 
punishment Therefore where the main 
argument in support of the petition is that 
the petitioner had been confirmed on a 
post and so he had a right to hold that 
post and his reversion to a lower post 
must per se be regarded as punishment 
the argument is not sound. 1965 MPLJ 
990 (991, 992) = 1966 Jab LJ 1087 (DB). 

(10) If a particular Government servant 
is entitled to hold a substantive post in 
a category of service, bis demotion to a 
lower category entailiDg evil consequences 
will prima facie mean a penalty to 
which provisions of Article 811 (2) could 
be attracted. AIR 1M9 Andh Pra 118 
(123) = (1969) 1 Andh WR 85. 

(11) Person holding permanent post ap- 
pointed to higher post by ‘‘selection** — 
Reversion to permanent post by way of 
punishment — Art. 311 is attracted. AIR 
1964 All 528 (529, 680) (DB). (AIR 1958 
All 656, Reversed.) 

(12) Every demotion involves transfer 
from a higher to lower post and in its 
turn ents^ transfer from one place to 
another. The transfer of an employee 
after he la demoted by way of punishment 
if only consequential and it cannot be 
regarded as punishment. AIR 1967 Cal 29 
(33) = (1969) 1 Lab LJ 300. 

(IS) Reduction to a lower post being a 
punishment under Rule 49, Civil Service 
(Classification, Control and Appeal) Rules, 
the transfer erf a Government officer, from 
a gazetted to a non-gazetted post, thoufds 
In a dirterent department, would be a 


reduction in rank. AIR 1956 Mani ,H4 
(37). 

(14) The transfer from a higher post to 
a lower post or to one carrying lower 
salary will not amount to “reduction in 
rank" unless such transfer is made as a 
penally or punislimont. AIR 1958 Mnd 
63 (64) = ILR (1958) Mad 158 •• (1967) 
61 Cal WN 815 (823) (DB) •• AIR 19.56 
Madh B 172 (173. 174) (DB). 

(15) Transfer to post carrying same 
scale of pay and rank but not the same 
status — Posting does not amount to 
reduction in rank. AIR 1907 SC 1864 
(1807) = (1967 ) 3 SCR 627. 

(16) Where after termination of dLsci- 
phnaiy proceedings, Government sen’ant 
was posted to another department on a 
post carrying a higher scale of pay, but 
he was given his original scale of pay it 
was held that the order was one penalis- 
ing the employee and hence bad under 
Art. 311. AIR 1968 Manipur 16 (19) = 

1968 Lab IC 150. 

(17-18) According to Rule 49 C- S. (C. 
C. A.) Rules, reduction to lower lime scale 
necessarily involves reduction in rank 
Hence a Dist. Judge is bound by virtue 
of Rule 55 of the said Rules read with 
S. 240(3), Government of India Act (1935) 
to formulate specific charges and give 
the Nazir a reasonable opportunity of 
dcfcDdlng himself not only in respect of 
charges but also in respect of the propos- 
ed punishment. ILR (1954) Cut 684 (704) 
(DB). 

(19) Employee holding po.st in substan- 

tive and permanent capacilv — Accept- 
ance by Government of recommendation 
of Pay Rationalization Committee en- 
hancing pay-scale of that post — Em- 
ployee is entitled to new scale — 
Change In designation of post with 
reduction in pay scale — Amounts 
to reduction in rank — Compliance 
with Article 311 (2) is necessary. 

1969 Lab IC 1412 (1413) (All). 

(20) Reduction resulting from a normal 

administrative decision to correct a mis- 
take does not involve any penalty 

Article 311 (2) not attracted to such case 
AIR 1967 Delhi 67 (68). 

(21) Officiating Tahsildars in State of 

Pepsu confirmed as Tahsildars although 
no posts were available for confirmation 
“ Supernumerary posts of , Tahsil- 
dars created subsequently by Raj- 
pramukh of Pepsu, to provide 
liens for confirmed Tahsildars — 
Merger of Pepsu with Punjab bv virtue 
of operation of States Reorganization Act 
■ — Subsequent order of successsor (Pun- 
jab) Government cancelling previous order 
of confirmation — Article 311 (2) not 
attracted- AIR 1964 SG 621 (621, 626. 

636, 527)= 1964 Cur LJ (SC) 62. 

(22) The transfer of a civil servant 
from a permanent post in one department 
or service to another permanent post in 
another department or seiMce without the 
consent erf the civil servant concerned 
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does not amount to a reduction in rank 
when there is no reduction in the scale of 
pay or in the grade. AIR 1957 Rai 230 
(231) (DB). 

107. Tests for delermioing whether 
reversion amounts lo reduction in rank 
ond iliuslralive cases. — (1) In determin- 
ing whether a particular order of rever- 
sion amounts to the reduction in rank it 
is not only the form or the wording of 
the particular order which is to be treated 
as conclusive but it is the substance of 
the matter which has to be determined 
alter consideration of the totality of the 
circumstances. If the real intention is 
found to be to penalise or punish the 
official then notwithstanding the form of 
the order the reversion would be held to 
amount to reduction in rank. 1966 Cur 
LJ 318 (339) (Puni) *• AIR 1966 Andh Pra 
116 (117, 118) = (1964)2 Andh WR 477 
(DB) AIR 1963 Andh Pra 412 (415) = 
(1963) 1 Andh WR 216 (DB). (Approved 
probationer under Rule 2 (3) of Stale 
Service Rules — Order of reversion with- 
out assigning reasons — Inference to be 
drawn from seauence of events held was 
that reversion amounted to reduction in 
rank.) *♦ AIR 1967 Punj 145 (147) « 
(1968) 1 Lab LJ 748- 


(2) Reversion by itself to the substan- 
live post is not a reduction in rank and 
it does not involve any punishment. The 
servant has no right to continue to hold 
an officiating post, his tenure bv its very 
nature being temporary and at the will 
of the Government, Unless penalties also 
are expressly imposed when reversion is 
ordered the reversion cannot be a reduc- 
tion in rank. AIR 1959 All 135 (139, 140) 
(DB). (AIR 1968 S€ 36, Rel. on.) 

(3) In the case of an officiating em- 

plovee Government have simultaneously 
two powers to effect his demotion: (i). 
imder the rules or contract of service and 
(ii) by way of punishment. In the 
second case Government must laimch a 
regular formal enquiry imder Article 311 
(2). ILR (1966) Cut 503 (539) = 8 Ori 
JD 290 (DB) •* 1969 Lab IC 68 (77) 
(Tripura) •* AIR 1966 Orissa 173 (179) = 
ILR (1965) Cut 893 (DB). (Rules 

of contract of service.) •* AIR 1965 Puni 
491 (492, 493). (Officiating Government 
Servant — Reduction in r ank by Control, 
ling authority on the advice of Superior 
authority — Reduction held was by way 
of penalty.) 


(4) Tests for holding that reduction is 
punitive are: (1) whether the servant 
had a right to the post or rank or (2) 
whether he has been visited with evil 
consequences. ILR (1966) Cut 503 (526) = 

394 "(39?) ’* 


(5) In considering the circumstances of 
each case the motive of the relevant 
authorities in reverting the official con- 
cerned is wholly irrelevant but the mind 
or the mtention to infUct punishment or 


to revert in ordinary course would cer- 
tainly be relevant. The mere fact that i1 
« found that it was the officiaPs unsatis* 
factory work which resulted in his rever- 
sion, will not vitiate the order. To such 
a case Article 311 (2) will not apply. 
1966 Cur LJ 318 (339) (Punj). 


(6-A) A normal order of reversion 
would be by way of punishment: 

(i) ii it is expressed to be so; 

(ii) if evil consequences ensue from 
the order as direct result thereof; 

(in) if a stigma is cast on the official 
by an order of reversion beyond 
the mere finding of the officer 
being not suitable to hold the 
higher post. 1966 Cur LJ 318 (336) 
(Punj) *• 12 Law Rep. 647 (650) = 
(1967) 2 Mys LJ 582 (DB). (Order 
of reversion said that the petitioner 
was foimd incompetent, inefficient, 
grossly deficient and unsuitable for 
post — Order caused stigma on peti- 
tioner.) *• (1966 ) 68 Punj LR 882 

(885). (Reversion of temporary 
Patwari as 'undesirable' — Order 
causing stigma to be attached is 
an order by way of punishment.) 

(6) No stigma can be said to be attach- 
ed to an order of reversion where, subse- 
quent to the order and in reply to the 
query of employee he is told that the 
reason was that "his work was found 
unsatisfactory by competent authority.” 
(1968) 72 Cal WN 817 (821) = (1969) 1 
Lab LJ 37. 


(7) Where a person holding a suhstan- 
live appointineDt in a lower rank is 

® post in a Ugher rank in an 
officiating capacity and is then reverted to 
his original substantive post, such rever- 
sion will not amount to "reduction in 
within Article 311, Clause (2) 
unless the order of reversion provides oi 
entails any further consequences of a 
penal^ nature such as loss of seniority, 
stopping of promotion, etc., or is based 
on charges of misconduct etc., against 
toe Government servant. AIR 1968 SC 
** 1968 All 741 (746) 

FB) AIR 1966 Andh Pra 116 

* <1964) 2 Andh WR 477 
(DB). (Person officiating on higher 
post — Office he holds is of transitory 
character — Appointing authority under 
no duty to assign reasons for reversion — 
If reversion does not partake character 
of punishment, Article 311 (2) is not 
attracted.) •• (1964) 66 Punj LR 344 

(346). (Reversion not on ground of unfit- 
ness but on basis of bad reports — 
Reversion also barring ' petitioner from 
promotion.) •• ILR (1966) Cut 503 
(645) = 8 Ori JD 290 (DB) *• AIR 1967 
Punj 145 (147) = (1968) 1 Lab LJ 748 
•• (1968) 72 Cal WN 817 (821) = (1969) 
1 Lab LJ 37 •• 1966 Punj LR (Supp) 
625 = ILR (1966) 1 Punj 84 (123) (DB). 
(Puntab Police Rules, 1934. Rule 13 — 
Respondent's name placed on list E under 
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Police Bulea ~ Promotioa to officiate on 
hifther post — Reversion and name 
removed from list — Held, in the clrw 
cumstances it was by way of punishment) 
•*AIR1M7 PunJ 139 (143)- (1966) Cur 
U 711 (DB). (Reversion from officiating 
post to sustentive post in the lower 
cadre is not punishment if the Incumbent 
is found unfit to continue in officiatin({ 
hifther post — Reversion does not amount 
to a ‘r^uctioQ* within Ae meaning of 
Article 311 (2). C- W. No. 1606 of 1964, 
dated 9-9-1065 (Punj), R^ersed.) ** AIR 
1964 Cal 265 (269, 270)- (1968) 2 Lab 
LJ 376 ** ILR (1957) 9 Assam 223 (234) 
(DB). (Reversion simultaneous with order 
of suspension and departmental enquiry — 
It still remains reversion.) ** AIR 1969 
Assam 112 (116).- 1969 Lab IC 1192 

(DB). (Order of reversion resulting in 
loss to the reverted officer.)** AIR 1967 
Andh Pra 353 (362) - (1966) 1 Andh WR 
403 (DB). 

[See AIR 1968 Madh Pra 289 (291. 

292) - 1958 MPU 49 (DB). (Rule 4 
under Para 155-A of C. P. Excise Manual 
Vol. 1, lays down penalties — Reversion 
under Rule 4 from officiating post, being 
not administrative but as measure of 
penalty will attract Article 311 (2).] 

(8) Indian Police Service — Member 

reverted from higher officiating post of 
Superintendent of Police to substantive 
junior post of Asst. Superintendent of 
Police for unsatisfactory conduct — Rever- 
sion amounted to reduction in rank. AIR 
1964 SC 498 (499, 4314 483, 434, 436, 

436) = (1964) 4 SCR fiOS. (AIR 1962 
Ptmj 516, Reversed.) 

(9) Where a cadre officer in the iunior 
scale of pay was promoted to officiate in 
a post in the senior scale of pay ^d was 
thereafter reverted to his siAstantive post 
while other cadre officers junior to him 
continued to officiate in posts in the 
senior scale of pay, it would only indicate 
that the action taken against the cadre 
officer so reverted was only by way ^ 
penalty or punishment. AIR 1968 SC 
7M (769) - (1969) 1 SCJ 217. 

(10) In reverting a person officiating in 
higher service no reasons need be record- 
ed. Ml that the Explanation (iv) to R.^ IS 
of the Central Ci’^ Services (Classifica- 
tion, Control and Appeal) Rules, posto- 
lates is that even if a person after trial 
was found unsuitable for such higher 
service, grade or post, or on administra- 
tive grounds unconnected with his con- 
duct, it should not be regarded as a 
penalty. It does not follow from 
lhat reversions which arc not specified 
within this clause automatically constitute 
a penalty. Tliis clause does not carry 
with it the implication that all other cases 
of reversion from higher service, ^ough 
made on a temporary basis and until fur- 
Aer order would amount to penalty. If 
Se reversion does imt partake the charac- 


ter of^ a punishment, then the provisions 
w (2) arc not attracted and 

therefore the procedure indicated therein 
need not be followed. AIR 1966 Andh 
P^^jllO (118) = (1964) 2 Andh WR 477 


(11) Although tlic Government may 
have a right to transfer a person who 
holds an appointment to a higher post 
only on an officiating basis to a lower 
post at any time purely at its will and 
pleasure without assigning any reasons 
for its action, where the Government 
chooses to order such transfer as a 
penalty and bases the order on a charge 
of corruption, misconduct, negligence, 
inefficiency, etc., against the Government 
servant, the order will amount to one of 
punishment and would constitute an 
order of reduction in rank against the 
officer within the meaning of Article 311, 
Clause (2). AIR 1958 SC 30 (49) ** 
AIR 1958 Cal 623 (624) •• AIR 1957 AH 
70 (73) ** AIR 1956 Madh B 172 (173) 
(DB). 

(12) Where a clerk in the Colleclorale 

holding a permanent post was appointed 
to a higher post of Panchayat Inspector 
as a result of ‘Selection’ and was draw- 
ing a salary higher than what he was 
drawing as a clerk and the nature of duties 
in the two posts was different, his rever- 
sion from the higher post to his perma- 
nent post amoimts to a reduction in rank. 
Where in the above case it is clear from 
the facts of the case that the reduction 
was by way of punishment, the provisions 
of Art. Sli are attracted- AIR 1964 All 
528 (529, 630) = 1964 AH LJ 331 = 

1964 (8) Fac LR 291 (DB). (AIR 1958 
All 656, Reversed.) 


(13) Where the order of reversion pro- 
vides for or entails under the Rules any 
penal consequences in the form of loss of 
benefit already accrued, over and above 
the mere reversion to the lower post, 
the order of reversion will amount to a 
ptmishment and will constitute reduction 
in rank. AIR 1968 SC 36 (49). 


(14) If the order of reversion entails or 
provides for the forfeiture of his pay or 
allowances or the loss of his seniority in 
his substantive rank or the stoppage or 
postponement of his future chances of 
promotion, the order would amount to 
one of punishment and hence would con- 
stitute a reduction in rank. AIR 1968 SC 
96 (49) *• AIR 1956 Madh B 172 (173, 
174) (DB) *• AIR 1966 Tripura 8 (11) •« 
1966 Cur LJ 818 (339) (Punj). 

(15) The petitioner, railway clerk, was 
selected to a higher post in an officiating 
position in Vigilance Department. There 
his work was considered to be good for 
which he was eiven a niunber of emn- 
mendation certificates. Later on, on an 
anonymous complaint challenging fals 
integrity a departmental enquiry was 
start^ against him and he was reverted 
to his parent Department without com* 
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plying with the provisions of Article 311. 
The reversion was not due to the fact 
that the Vigilance Department was going 
to be wound up and that the real inciun- 
bent of the post that he was holding had 
come back: Held, that the order of 
reversion was hit by Article 311. AIR 
1967 Punj 145 (147) = (1968) 1 Lab LJ 
748. 

(16) Every reversion or reduction in 
rank by way of reversion, does to a cer- 
tain extent affect the chances of promo- 
tion. After all, a person might be found 
inefficient to discharge a particular post, 
but when he is sent back to his substan- 
tive post, he may prove his efficiency 
with regard to the substantive post or by 
his subsequent display of merit establish 
his efficiency entitling him to promotion. 
In other words, the future right of pro- 
motion that must be affected is something 
which must not be indirect or remote 
but must arise directly out of the order 
of reversion. AIR 1958 Cal 546 (550) =62 
Cal WN .546. 


(17) A civil servant is not entitled as 
of right to be promoted from a lower 
rank to the higher rank and once he is 
reverted to a lower rank, then his pro- 
motion is governed by the rules regulat- 
ing promotions in his service* Promo- 
tion to a post is done according to 
seniority and efficiency. An officer can- 
not also claim that as he crossed the 
efficiency bar in the substantive grade 
and as the Head of the Department gave 
good reports about him, the Government 
was bound to promote him. The matter 
is one in which the discretion and fudg- 
ment of the officer or authority concern- 
ed must prevail. His decision may be 
open to review by an administrative 
agency. But it cannot appropriately be 
a matter for fudicial review. AIR I960 
Madh Pra 216 (217) = 1960 MPLJ 365 = 
(1960) 2 Lab LJ 419 (DB). 


(18) Order reverting Officiating Sub- 
Inspector of Police to his substantive 
post of Assistant Sub-Inspector — Order 
though not stating specifically so had the 
effect of removal of the petitioner's name 
from the District Approved List of 
Assistant Sub-Inspectors expected to be 
suitable for promotion as Sub-Inspectors, 
maintained under Rule 742 of the Police 
Regulation— Held, the order list had a 
penal consequence on the petitioner to 
toe effect that it indefinitely postponed 
ms future chances of promotion and the 
removal of his name from the Approved 
List was done in an illegal manner. 
(1964) 8 Fac LR 331 (333) = (1964) 2 
Lab LJ 195 (Cal). 


(19) Where an Assistant Police Sub- 
mspector is appointed as Sub-Inspector and 
^ name also included in the promo< 
non list, his reversion to toe lower post 
after he serves in the higher post for 
s^eral years, primarily on the ground of 
hu name not being found in the list, li 


reduction In rank. When subsequently 
his name also Is removed from toe list 
toe reversion is by way of punishment as 
it results in the penal consequence of his 
losing chances of promotion. As such, the 
reversion is hit by Art 311 (2). 1966 Cur 
LJ 896 (898) (Punj). 

(20) In a case where toe Education 

Department having the material to 
prove as a fact that the teachers 
who were promoted to the selec- 
tion grade were in the knowledge 
of the condition imposed on their 
promotion that they would have to refund 
toe difference of salary between the time- 
sc^e and the selection grade in a cer- 
tain contingency, omitted to produce such 
evidence, then, it could not be held that 
toe teachers had knowledge of such con- 
dition. Therefore an order directing 

refund of the difference in salary 

was a penal or evil consequence 
of the reversion and hence the 

reversion was not maintainable 

because provisions under Article 311 were 
not followed. A reversion accompanied 

by an evil or penal consequence would 
amount to reduction in rank. Neither 
toe fact that the teachers drew salaries 
mi the higher or selection grade or that 
large number of copies of the letter in 
question containing the condition were 
prepared and sent to various authorities 
could prove that the teachers concerned 
knew its contents. 1966 Cur LJ 813 
(816) (Punj) = 70 Punj LR 621 (DB). 
(AIR 1958 SC 36, FolL AIR 1964 SC 531« 
Dtst.) 

(21) Petitioner, State Cadre officer of 
Indian Administrative Service — Promo- 
tion to tenure post imder Government of 
India — Reversion to State Service before 
expiry of tenure peri<^ — ^Reason for 
reversion, imsatisfactory performance — 
Held, that reversion could not be sustain- 
ed as he had been reduced in rank 
with a stigma upon him without following 
procedure of Article 311 (2). AIR 1970 

(Prs 11, 12, 14, 10) = (1069) 2 

SeWR 1. (AIR 1969 Cal 180, Reversed.) 

(22) Petitioner, Motor Vehicle Inspector 
promoted as Traffic Manager for period 
of three months on trial basis — Order 
of reversion to post of Motor Vehicle 
Inspector after petitioner had worked as 
Traffic Manager for seven months — No 
notice given to petitioner before rever- 
sion — Order of reversion passed on 
ground that Public Service Commission 
had not accorded approval to appoint- 
ment of petitioner as Motor Vehicle Ins- 
pector in unqualified terms. Held, order 
would undoubtedly mar all future 

of promotion of petitioner and contra- 
yened provisions of Art. 311. (1968) Lab 
IC 1590 (1592. 1693) (Punj) = (1968) 

Serv LR 674. 

(23) Appointment of petitioner as tem* 
porary Lower Division Clerk approved 
by Public Service Commission — Subee- 
Quoit^ petitioiier promoted as U. D. G* 
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eoa oMonuDit an approved probationer 
— Order reverting petitioner to L. D. C. 
» mund of non-consultation with Public 
Mn^e Co mmis sion for appointment as 
U. p. C. or even confirmation as L. 
D. C. and on the Rroimd that he did not 
pa^ any test. There was no rule com- 
pelling petitioner to pass any test 

Order not sustainable. (1963) 2 Lab LJ 
766 (768, 769) (Andh Pra). 

(34) Promotion to hi(;her cadre in 
Secretariat Department — No depart- 
mental examination for promotion is 
prescribed by rules — Person promoted 
to hifther cadre cannot therefore be 
reverted to lower post for not passinf* 
departmental examination. (1966) 8 Law 
Rep. 522 (534) (DB). 

(25) Confirmation of approved proba- 
tioner in substantive post — Subsequent 
reduction to lower rank on interpreta- 
tion of relevant Rules — Probationer not 
qualified to hold substantive post under 
relevant rules — The question stiU was 
whether action based upon interpretation 
of Service Rules had resulted in a penal 
consequence — Though the order did not 
expressly purport to be reduction in rank 
in truth and reality it was so. AIR 1963 
Andh Pra 450 (462) = (1963) 1 Andh 
WR 161. 

(26) Petitioner charge-sheeted for mak- 

i^ repre^ntation direct to higher autho- 
rities ag^dnst his immediate superior — 
Explanation oflfered by petitioner — ■ 
Matter not pursued — Reversion to lower 
post - — Order of reversion assigning no 
reasons — Held, dominant motive was to 
pu ni sh petitioner — Order of reversion 
held was vindictive and mala fide — 
Non-compliance with provisions of Arti- 
cle Sll (2) held rendered order of rever- 
sion illegal. AJR 1964 Punj 628 (629, 

680) - 1964 Cur LJ 320. 

(27) A substantive pro tempore appoint* 

ment under the Hyderabad Civil Services 
Regulations is not a temporary appoint- 
ment. Hence a substantive pro tempore 
appointment confers on the officer con- 
cerned a right to the post subject only to 
the superior lien of another officer in 
whose place he may have been appointed. 
Reversion of an officer appointed on a 
substantive pro tempore basis without 
complying with the provisions of Art. 311 
will ther^ore be invalid. AIR 1964 Andh 
Pra 491 (494. 496. 406) = ILR (1966) 

Pra 163 - (1966) 2 Lab LJ 360 

(DB). 

(28) Where a Government servant, with 
UMi on • his permanent post. Is promoted 
temporarily and on probation to a higher 
post, lien on which is retained by 
another employee, reversion of such Gov* 
eminent servant without makiog an 
racnilry as contemplated by Article 811 
(2) is not Invalid. The promotion being 
teoipomiy and on probation and since 
flie reversion does not entail evil coneeqU)* 

[Vol. 6.1 3 A. M. 9 


enccs or any stigma, the case does not fall 
^der Article 811 (2). Since no employee 
can claim ns of right a promotion, unless 
no can do so under a statutory provi.siun 
or im eiiforconble condition of senice 

.V Slate or IJie 

“ulhonty to dolcrraine (ti<> 
suitability of employee for promotion, 
the n verted GovcnimcDt servant cannot 
challenge the rcver.sion on the ground of 
nis uniior being given promotion. Thus 
the order ot his reversion to the perina- 
nent post is one of reversion simpliciter 
ofJ flttrnctcd bv the provisions of 

77) (Tripura) (AIR 1964 Andh Pra 491, 
Disttngui.shed.) 

, 1 ^” j officer appointed on 
probation is allowed to continue in the 
same post even after the expii^' of the 
period of probation, without extension of 
such period, lie nuiv well be doomed to 
have been confirmed and he acquires n 
lien U) Ibat post and his subsequent ap- 
pointment to a post earning a les.ser 
scale ot pay would amount to reduction 
in rank offending Article 811. AIR 1962 
Him Pra 41 (42. 43). 

(30) When the order reverting an em- 
p oyee shows that he is not qualified, 
although this IS not a fact then the basis 
of tne order itself being incorrect the 
order cannot be sustained Even if the 
employee was a temporary servant, he 
was eligible to all the protection given bv 
the article. 1965 Kash LJ 179 (IHtn, 

(31) Termination of service aofording 
to terms of contract or conditions of ser- 
VJce — Appointment of Government ser- 
vant to another department not on do?)U- 
tation —• Termination of sendees requiring 
one months notice — Reversion to original 
department . — Notice essential — Ni»n- 
compliance — Order of reversion illegal. 
AIR 1963 Him Pra 54 (56). 

(32) The petitioner was placed under 
grade I by order dated 24-10-1949. Ills 
probation was declared to have been 
completed satisfactorily on 27-2-1953 and 
he was also given certain increments. The 
effect of what was alleged to be refixa- 
tion of semority was undoubtedly demo- 
non of the petitioner from grade I to 
OTade 11 which carried lesser pay result- 
^ m loss in his salary. Held that the 
demotion of the petitioner operated as 

2 Lab LJ 387 

(389) (Andh Pra). 

Itytan ces where reversloii does noi 
amoant to redaction Id rant. — (i) Sub- 
Treasury Officer officiating in post of 
Si^erintendent of Surveys — Suspension 
followed by dismissal of officer — Sus- 
p^ion and dismissal set aside by Judi- 
cial Commissioner — Reinstatement to 

post of Superintendent of Surveys 

^version to th© post of Sub-Treasury 
OTicer with retrospective effect by same 
ofreinslatemcnf because the post 
of Superinfendeiit was filled by another 
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oflicer approved bv U. P. S. C. — Rever- 
sion did not entail penal conseauences 
— Order not illegal- AIR 1970 SC 304 
(305, 306) = 1969 Serv LR 839 •* (1968) 
7*2 Cal WN 817 (821) = (1969) 1 Lab LJ 
37. 

(2) Person officiating in higher post 

reverted to original post on being found 
un.suitable for officiating post — Rever- 
sion is not punishment and is not a reduc- 
tion in rank. AIR 1962 SC 794 (796, 

797) = 04 Boin LR 676 = (1963) 6 Fac 
LR 148 » (1963) 2 Lab LJ 422 = 1962 
Supp (1) SCR 92 » (1962) 2 SCJ 168 
(1982) 1 Andh WR 39 (2). 

(3) Reversion of an officiating incum- 
bent to his substantive post does not 
amount to reduction in rank. AIR 1964 
All .356 (358). (AIR 1958 All 741 (FB), 
Rel on. AIR 1964 SC 423, Disting. AIR 
1962 SC 1704, Rel. on.) 

(4) .\rticle 311 (2) does not deal with 
the question of pension at all. The 
redurtion in pension is not equivalent to 
ledin (ion in rank. Reduction in rank 
applies to a case of a public servant who 
is expected to serve after the reduction. 
AIR 1960 SC 247 (261) = (1960)1 Ker LR 
69 » 38 Mvs LJ 1 = 1960 SCJ 516 » 
(1960) 1 Lab LJ 798 >= (1960) 1 SCR 981. 

(5) Reduction in rank must be a reduc- 
tion in rank in praesenti and not any 
loss of prospects of future advantage. 
Withholding of increment or of promo- 
tion or stoppage at the efficiency bar or 
reduction to a lower stage in time scale 
are all instances of loss of prospects of 
earning more than what the employee 
may 1^ earning at the time. The reduc- 
tion to a lower post or on a lower 
emolument bv way of punishment would 
amount to reduction in rank as contemp- 
lated in Article 311 of the Constitution. 
AIR 1958 Raj 239 (240) = 1958 Raj LW 
235 (DB). 

(6) There is no forfeiture of any right 
where a person is reverted from a higher 
post on which he was officiating. TTie 
reversion cannot be described as reduc- 
tion in rank by way of pimishment and 
provisions of Article 311 (2) will not be 
attracted. The fact that the servant 
stands to suffer loss of higher salary is 
not the test for seeing whether the order 
of reversion is one passed by way of 
penalty. If the Government, sifttr con- 
sidering the suitability of a particular 
incumbent who had not by then acquired 
the right to hold the post, reverts him to 
bis substantive rank or terminates his 
services, in case he is temporary, in ac- 
cordance with the service rules, then that 
action cannot attract the provisions of 
Article 311. The crux of the matter is 
whether it can be inferred, that the Gov- 
ernment really intended to take discipli- 
nary action gainst the Government ser- 
vant concerned. Whether a particular 


termination or reversion would amount to 
punishment within the meaning of Arti- 
cle 311 (2) would depend upon the facts 
of each case and such determination will 
ultimately depend upon the action takoi 
bv the Government which finally leads to 
the order of termination or in a case of 
officiating appointment to an order of 
reversion. 1966 Raj LW 262 (269) = ILR 
(1965) 15 Raj 664 *• AIR 1963 All 358 
(360, 361)= ILR (1961) 1 All 940- 

(7) The words “reduction in rank" 
mean degradation in rank or status of 
an officer, in physical sense and by way 
of penalty — A appointed as teachcr-in- 
charge — Subsequendy B appointed as 
senior teacher-in-chargc without interfer- 
ing with A’s rank — A not reduced in 
rank. (1963) 1 Lab LJ 719 = 1963 (6) 
Fac LR 42 (44) (Cal). 

(8) Where a person holds no perma- 
nent appointment in Government service 
at all but holds only a post on an offi- 
ciating basis and is then transferred to 
a lower post, there is clearly no reduction 
in rank. AIR 1957 Raj 81 (84) (DB). 

(9) Inasmuch as a person holding a 

higher post in an officiating capacity has 
no right to that post, it is immaterial 
for what reason he is reverted, as he 
cannot be said to be “reduced" in rank 
when he has no right to the higher post 
at all. 1958 Jab LJ 187 (199) •• AIR 

1957 Raj 81 (82) (DB). 

(10) ‘Reduction in rank* in Article 311 

(2) means reducing to a lower rank due 
to some personal default of the Officer. 
A fortiori the same word in other statutory 
provisions should be similarly construed. 
If the initial appointment to the post 
be not valid, no question of reduc- 
tion in rank would arise, nor would a 
notice be required in such a case. The 
order in question was not one of reduc- 
tion but of setting aside something which 
WM not according to the rule, and for 
this, the relevant part of the rule does 
not require notice. The words 'the autho- 
rity or person concerned’ in the Proviso 
to Section 36 (1) of the Madras District 
Municipalities Act (V of 1920), should 
not be construed as entitling both to 
be heard, the word ‘or* in the Proviso is 
obviously meant to be alternative but not 
cumulative. Notice would not be requir- 
ed when the reason for the order is not 
the^ conduct of the person claiming the 
notice. Also loss to him would not 
require notice if he be deprived of what 
he is not legally entitled to. (1959) 2 

Andh WR 482 (483, 484) = (1959) 2 

Lab LJ 562 (Andh Pra). (AIR 1956 All 
460, Not foUowM.) 

(11) Order of reversion — On face of 
it not containing stigma — Confidential 
report cannot be gone into to find If 
stigma was there. AIR 1969 Madh Pra 
216 (218) = (1969) MPJUT 339 = 1969 
Lab IG 1211 (DB). 
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(12) Government servant officiating; in 
hiidMr post — Reversion to lower post for 
administrative reasons or unsuitability — 
Not a reduction in rank by wav of 
punishment — Article Sll (2) not attract- 
ed. AIR 1969 Cal 180 (193) = 1969 
Lab IC 409 (DB) •* (1969) 1 SCWR 922 
(926) = 1969 Cur LJ 461. (Reversion on 
the KTOimd of unsuitability-) ** 1968 Lab 
IC854 (856,857) (Punj). (Order not affect- 
im; employees' chances for promotion — 
Reduction is not punishment.) •• AIR 
1966 Rai 8 (11) = 1965 Raj LW 272 
(DB) •• ILR (1966) 1 Puni 84 (122) = 
1965 Puni LR (Supp) 625 •• AIR 1962 
Puni 476 (477) « 64 Punj LR 723 •• 

(1957) 2 Mad LJ 515 (516). 


Sion is not reduction in rank AIR 1064 
SG 423 (420). 

(19) Reduction in rajik — Reduction 
resulting from normal administrative 
decision to correct a mistake — No 
penalty involved — Article 311 (2) not 
attracted. AIR 196.3 Cal 56,3 (565) (DB) 
•• (1966)1 Lab LJ 265 (270) (My.s) (DB). 

(20) The transfer of a person, appoint- 
ed substantively or on an officiatine basis 
to a temporary po.st, from such post to 
a lower post will not per se amount to 
a reduction in rank wilhin the meaiiint; 
of Article 311. AIR 1058 SC 36 (48) •* 
AIK 1957 SC 886 (880 ** AIR 1958 All 
741 (746) (FB) *• AIR 1957 Andh Pra 
794 (807) = ILR (1957) Andh Pra 80 
(DB). 


(13) Service Rule requirinj; that Mem- 
ber of State Forest Service cannot hold 
in substantive capacity post of Conser- 
vator of Forests or that superior to it 
— Person holdinf; substantive post of 
Dy. Conservator of Forests occupying post 
of Conservator of Forests in officiating 
capacity — Person not allowed to continue 
as Conservator of Forests — No reduction 
in rank. AIR 1969 All 370 (374) (DB). 

(14) Transfer of petitioner from offi- 
ciating post to post of substantive grade 
with all other emoluments — Transfer 
neither by way of pimishment nor leaving 
any stigma on his future career — Trans, 
fer could neither violate provisions of S- 577 
(e), nor could it amount to reduction in 
rank or demotion. 1964 All LJ 965 (968). 

(15) Appointment by mistake to higher 
post — Order modified by State Govern- 
ment on representation and another per- 
son appointed — Not a punishment 
and not a reduction in rank of the person 
promoted by mistake. AIR 1963 AU 316 
(318). 

(16) If a person holds a particular post 
and is temporarily taken to a higher post, 
he cannot be said to bold the higher 
post. The reversion, therefore, from a 
higher post to a lower post, whatever 
may be the reason, does not afford the 
safeguard which is provided under Arti- 
cle 311. AIR 1968 Rai 246 (246. 247) = 
1967 Raj LW 646 (DB). 

(17) Where the petitioner, officiating 
aa Head Draftsman, was reverted to his 
aubstantive post as an administrative 
measure in pursuance of a regulated 
policy of the Government controlling the 
promotion of draftsmen and was inspir- 
ed by ^e teat of aeniority-cum-merit and 
not M a penalty or punishment, the Hifd) 
Court in its discretion imder Article 226 
should not interfere with such an order. 
AIR 1960 Puni 65 (66). 

(18) Member of Indian Police Service 
in junior scale of pay officiating in 
higher post in senior scale — He can be 
reverted after trial in the higher post or 
for aiifiini M f y HTO reasMU Such rever* 


(21) Reversion from a post temporarily 
held by a Government servant does not per 
se amount to reduction in rank When the 
appointment held bv him is not a sub- 
stantive appointment. But this is a rule 
of presumption and open to rebuttal and 
can be rebutted by the surrounding cir- 
cumstances on the record. AIR 1966 
Orissa 173 (179, 180) = ILR (1965) Cut 
893 (DB) •• AIR 1958 Raj 245 (247) = 
1957 Rai LW 645 (DB). 


(22) Where an order of reversion from 
a higher post to which employee was 
promoted temporarily sometime back did 
not deprive him of future chances of pro- 
motion, from the mere fact that he was 
subsequently superseded by other persons, 
it could not be said that he was reduced 
in rank, and no relief could be given to him 
against his alleged supersession. (1966) 
12 Fac LR 264 (271) (Cal). 


(23) Government servant holding higher 
rank on temporary basis — Reversion to 
substantive post — Juniors allowed to 
continue in the higher post — Order 
reverting casting no stigma — Order, held, 
could not be quashed. AIR 1969 Orissa 
215 (218, 219) * 1969 Lab IC 1118 ==• 
35 Cut LT 267 (DB). 

(24) Reversion of a Government ser- 
vant from an officiating post to his sub- 
stantive post notwithstanding that his 
jimiors are retained in the higher posts 
does not by itself amount to a reduction 
in rank. ILR (1966) Cut 603 (646) « 8 
Ori JD 290 (DB). 


(25) Even a substantive appointment to 
a temporary post does not create a lien 
in favour of the person appointed in 
regard to such a post, and he can be 
transferred to a lower post at the mere 
will of the Government. AIR 1068 SG 36 
(42) •* AIR 1955 Puni 229 ( 230, 231) 
ILR (1957) Puni 1435 (DB). 

[But see AIR 1954 Ajmer 22 (23).] 


(26) Appointment of non-cadre officer 
to cadre post — Appointment on ground 
that no cadre officer was avail^le — 
Reversion of non-cadre officer when such 
cadre officer became available — Rever- 
sion cannot attract Article 311. AIR 1965 
Ker 84 (88) = 1964 Ker LT 704 (FB). 
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(27) Conditional promotion — Subse- 
Quent reversion held not reduction in 
rank. AIR 1965 Ker 233 (236) = 1965 
Ker LT 370. (AIR 1964 SC 600, DisUnaO 

(28) Reversion of promoted civil ser- 
vants — Servants can continue to remain 
by promotion only so long as posts are 
available — After disappearance of vacan- 
cies, order putting promotees to their 
original posts is innocuous and justified 
— (Obiter). AIR 1968 All 279 (281) = 
1968 Lab IC 1030. 

(29) Reversion of promoted civil ser- 
vant — When a servant is not entitled to 
a rank to which he is promoted and in 
fact was appointed by mistake if that 
mistake is corrected on representation of 
adversely affected servant, right of pro- 
moted servant cannot be said to be taken 
awav from him- AIR 1968 All 279 (281, 
282) = 1968 Lab IC 1030. 

(30) Persons provisionally promoted 
imder Rule 31 of Kerala State and Sub- 
ordinate Services Rules, 1958 reverted 
after duly selected candidates became 
available — Article not applicable since 
reversion was not by way of penalty. 
AIR 1966 Ker 262 (264). 

(31) Temporary appointment In higher 
grade — Transfer to substantive lower 
gra<le — Transfer held did not amount 
to reduction in rank. AIR 1962 All 413 
(419, 420, 421) = 1962 All LJ 446 (DB). 

(32) Servant confirmed on a post — 
Confirmation set aside in appeal as 
contemplated by rules — There is no 
question of punishment — There is no 
reversion attracting Article 311. AIR 
1967 Madh Pra 79 (80) » 1965 MPU 
990 (DB). 

(33) Where a person is reverted from 
his higher officiating post to his substan- 
live post in order to be dismissed from 
service, the reversion to the substantive 
post will not amoimt to reduction in 
rank as it is only of a preliminary or 
intermediate character, and does not 
constitute in itself the punishment intend.* 
ed to be inflicted. (1957) 61 Gal WN 816 
(826) (DB). 

(34) Reversion on account of promotion 
of some senior officer to the post is no 
reduction in rank. AIR 1963 Orissa 164 
(165, 166) = (1964) 6 OJD 70 (DB). 
(AIR 1958 SC 36, DbUng.) 

(35) Government servant promoted on 
deputation for stipulated period — Rever- 
sion to his substantive post prior to 
expiry of period — It will not constitute 
dismissal, removal or reduction in rank 
within Article 311 (2) even if motive 
behind such action is to punish the ser- 
vant for misconduct, negligence or ineffi- 
ciency. 1969 Lab IC 721 (723) = 73 Cal 
WN 939. 

(86) Reversion from post on which no 
lien held — Resultant loss of pay — Not 
in the nature of penal^ — Show cause 


notice not necessary — Article 311 not 
violated. AIR 1963 Him Pra 54 (55). 

(37) Reduction in rank' — Government 
servant losing two places in seniority 
also losing two steps in his time-sc^e by 
forfeiture of two years of his pay per- 
manently — Not a case of 'reduction in 
rank' under Article 311 (2). AIR 1968 
Puni 7 (10) = ILR (1967) 1 Punj 640 = 
1968 Lab IC 44 (FB). (ILR (1954) Cut 
684 & AIR 1959 Ori 167, Not FoU.) 

(38) Applicability — Order passed 

under service rules reinstating Govern- 
ment servant and regularising period of 
his suspension and dismiss^ — Order 
resulting in denial of part of emoliunents 
and grade increments which he would 
have drawn had he not been suspended 
or dismissed — Held, Article 311 (2) was 
not attracted, as the order could not be 
regarded as reduction in rank within 
Article 311 (2). 1968 Cur LJ 247 (265) 

= (1968) Serv LR 399 (Punj). 

(39) Reduction in rank due to flrtnf f 

Goveinment servant's proper place in ser- 
vice in accordance with service rules — 
Reduction not being by way of penalty 
— Article 311 not attracted. AIR 1968 
Ker 234 (237) =* 1969 Ker LT 1031 

(FB). 

(40) Central Government equating the 
posts of senior Assistant Conservators of 
Forests allotted from the former Mysore 
State with that of the Deputy Conservators 
of Forests allotted from the former States 
of Bombay and Hyderabad and the posts 
of the Assistant Conservators of Forests 
and Sub-Assistant Conservators of Forests 
allotted from the former State of Mysore 
and that of the Assistant Conservators of 
Forests allotted from the former State 
of Madras with the posts of Assistant 
Conservators of Forests allotted from the 
former States of Bombay and Hydera- 
bad. Held, it could not be said that 
toe decision of the Government resulted 
in reduction of the rank of the petitioners 
from the Mysore State. (1965) 2 Law Rep 
386 (391) (DB) (Mys). 

(41) E>en assuming that the servants of 
toe Devaswom Board are Government 
servants, when their reversion is 
not made as measure of pimishment 
for any misconduct on their part and the 
same has been brought otherwise than by 
way of punishment, they cannot claim 
protection under Article 311. AIR 1969 
Ker 21 (23) (DB). 

(42) Petitioner holding substantive 
post of sub-inspector temporarily promot- 
ed as Circle Inspector — Selection for 
promotion to Circle Inspector's posts 
from Cadre of Sub-Inspectors made by 
Departmental Promotion Committee and 
petitioner reverted to substantive post as 
result of selection Held, that rules did 
not enjoin Promotion Committee to record 
reasons for its decision and In absence 
of any whimsical, arlntrary nwln 
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fide exercise of power in matter of selection 
Court had no riRhl to interfere — Bdd 
fu^er« even thoufth, as contended* action 
iniKht have affected petitioner in matter 

us *n his substantive rank and 

his future chance of promotion, there was 
no imposition of punishment so as to 
attract Article 811. 196ft Ker LT 1103 
mftft, 1167, 1168) = (1966) 1 Lab LJ 

(43) Temporary Moharir appointed and 
promoted as temporiu^ Revenue Clerk — 
He can be reverted to his oricinal post. 
(1966) 12 Fac LR 264 (269) (Cal). 

(^) Where a constable officiating as 
assistant sub-inspector, claiming to have 
been appointed as a literate constable, who 
had not passed examination for assistant 
sub-inspectors, was reverted to his substan- 
tive post of constable, reversion was held 
to be not imiust. 1969 Lab IC 496 (498) 
(Pat). 


malicious intention. It is enough if the 
aggrioveci party eslabli.shes that the aulho. 
ritv m^iug tlie impugned order does not 
apply Its mind to the mailer in (lue.slion 
or that the unpugned order is made for 
a purpose or upon a ground other than 
what IS mentioned on the lace ol the 

bit 025 (Cal). (Where an allegation of mala 
nUes is made bv a <ielin(]uent olficei in 
a departmental cncniiry, the Enciuiry OlTi- 
cer should allow the officer to nddu<‘e evi- 
dence in support of his contention. Espe- 
i? such nllogatifins are support- 

ed bv documentary evidence, it is ne( es- 
sar>' (hat such allegation should be con- 
troverted or denied by means of allidavits 
to be filed bv persons against whom the 
allegations have been made It is not 
correct on the part of the Enquiry Offi- 
cer to dtsallow the delinquent officer to 
adduce evidence in .support of those 
charges.) ** AIR 1964 Cal 265 (272). 


(45) Probationer officiating in higher 
post and continuing therein after expiry 
of period of probation — Reversion to 
original post for unsatisfactory work is 
permissible under Service Rules. Art. 311 

(2) does not apply to such cases of rever- 
sion. AIR 1962 SC 1711 (1715). 

(46) Article 311 has no application 
when an order of reversion from superior 
post is passed, not by way of punish- 
ment but for other reasons which are 
not personal to and which have nothing 
to do with the work of the servant. AIR 
1963 Orissa 164 (166) » (1964) 6 Orissa 
JD 70 (DB). 

(47) Where the Government servant 

had no right as such to hold the post in 
Class I service and his promotion to 
officiate in Class I service was only to 
test his suitability or otherwise for being 
retained in Class I service and the pro- 
ipotion committee on a review or con- 
sideration of his work came to the con- 
clusion that he was not suitable for 
being continued in Class I service and 
reverted him to his substantive post in 
Class II retaining his senioritv or rank 
with no penal consequences as his emolu- 
ments and other benefits in Class II were 
not touched his reduction to Class II 
was not a punishment and therefore the 
provisions of Articla 311 were not 

attracted. AIR 1968 Andh Pra 283 

(288) = 1968 Lab IC 1186. 

(48) Punjab Service of Engineers, 

Class I P. W. D. (Irrigation Branch) Ser- 
vice Rules (1966), Rules 6 (7) (b), 8 — . 
Non-constitution of screening Com- 

mittee within prescribed period by Gov- 
ernment — Government cannot take the 
plea of automatic reversion of officer 
after expiry of three months from date 
of enforcement of rule* 1969 Lab 

IC 796 (800) = 1969 Cur LJ 30 = 1969 
Serv LR 887 (DB). 

100. Mala fide order of rednetloXi.^ — (1) 
Mala fide does not necessarily involve a 


(2) Probationer — Officiating in higher 
post for more than probationary period 
— Reversion to original post bv wav of 
punishment — Order mala fide— Non-( «)m 
phance with Article 311 (2) — Reveision 
is illegal. AIR 1962 SC 1711 (1716, 1710) 

I'Ll ^ Pun 

191, Reversed.) 

(3) Termination order — Penal cha- 
racter or mala fide nature of order should 
^ proved strictly- Mere suspicion, even 
if strong is not sufficient. (196.5) ll FLR 
127 (130) = (1966) 2 Lnb L.I .542 (Col). 

(4) Before charging a person with dis- 
obedience, a disciplinary aulhoritv must 
be sure of a prima facie case against 
such person. To charge a per.son with 
disobedience, without being so sure re 
veals a fault jOnding mind and a mala 
tide disposition. Further in a case where 
the person charged had not shown cause 
but had asked for being relieved from 
showing cause, it is of utmost necessity 
that disciplinary authority examine case 
with greater care, before he makes up 
ins mind about guilt of the person. An 
order which docs not show any such care 
was one not made in good faith and 
offends against principles of natural ius 
tice. (1962) 1 Lab LJ 317 (323) = (196!) 

3 Fac LR 285 (Cal). (Prayer for exten- 
sion of time for reporting at a particular 
office, with sickness as cause — Time 
extended — Before its expiry, issue of 
show cause notice and order of di.smis 
sal quashed.) 


(5) When an authority is vested with 
a power but he is required to consult an 
advisory body before taking its decision 
ttic responsibility for the decision or the 
final action that emerges is that of the 
authority who Is entrusted with the 
power. If the authority concerned fails 
to apply its mind and to exercise its 
discretion, the order will be vitiated by 
mala fldes. Where the Government 
mechanically acted upon the advice given 
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bv the Public Service Commission and 
reverted the petitioner from his officiating 
higher post to his substantive lower post 
witliout applying its mind to the creden- 
tials and the exceptional record of the 
petitioner upon which they had acted for 
a long time and to the question whether 
there were any changed circumstances 
furnishing a consideration for a contrary 
decision. 

Held, that the impugned order of 
reversion was invalid owing to mala 
fides. AIR 1964 Cal 265 (272, 273, 274) = 
(1968) 2 Lab LJ 376. 

(6) Merely to sav that an order or ac- 
tion taken by the authority is mala fide 
has no meaning. When mala fide is 
alleged, the particulars and details of 
facts on which it is based or the reasons 
upon the basis of which it is urged have 
to be stated in the petition so as to en- 
able the authority concerned to have an 
opportunity to give a proper reply to any 
such allegation. Mere allegations without 
giving opportunity to meet them would 
go against the principles of natural jus- 
tice. Question whether Government auth- 
ority applied its own mind or mecha- 
nically followed advice of Advisory 
body depends on facts and circumstances 
of each case. AIR 1968 Punj 324 (327) = 
69 Pun LR .510 (DB). (Where at no stage 
the petitioner ever averred that the order 
made by the State Government in his 
case was not a decision of it on consi- 
deration of the relevant aspects of the 
case but that it was a mere acceptance of 
the advice of the Punjab Public Service 
Commission, and nothing more, and the 
State Government had no adequate oppor- 
tunity to give a reply to any such matter 
at the proper stage it was not just and 
appropriate to accept the contention 
raised for the first time in Letters Patent 
appeal.) 

(7) According to Article 820 (8) (b) a 

State Service Commission has to be con- 
sulted in making appointments and m 
the suitability of candidates promoted. It 
is a constitutional duty which a Public 
Service Commission performs. Even if it 
is considered as a provision not enforce- 
able in a Court, yet the advice giv^ 
under it is entitled to due respect and it 
is an eminently relevant consideration fnr 
the State Government in promoting or 
continuing the promotion of an officer. 
If after considering the advice and the 
other relevant materials the State Govern- 
ment takes a decision, it cannot be said 
that the decision is mala fide. AIR 1968 
Puni 324 (328) = 69 Pun LR 510 *= 

1968 Lab IC 980 (DB). 

(8) If any party wants to invoke the 
jurisdiction of the High Court on the 
allegation that the State or its Officers 
were actuated in superseding his claim 
on the grouivd of mala fldcs, then that 


% 


party should put forward his case in the 
clearest possible terms. He must mention 
in his affidavit not merely accusaticms 
but reasons in support of those accusa- 
tions. He must also substantiate those 
groimds by necessary evidence. (1963) 2 
Mys LJ 248 (249) (DB). 

(9) Malice would vitiate the exercise 
of any statutory power. But it has to 
be established by sufficient materials. 
When an officer is promoted to a higher 
rank in an officiating capacity, he is on 
trial in that higher capacity and it is for 
the competent authorities to assess his 
performance and not for the Court in 
writ proceedings. (1968) 72 Cal WN 817 
(822) = (1969) 1 Lab LJ 37. 

(10) An enquiry against an employee is 
not tainted with bad faith at its inception 
just because the employee is asked in 
the charge sheet itself to show cause 
why he should not be pimished or be- 
cai^e the enquiring officer had been re- 
quired to hold the enquiry on receipt of 
the employees' written statement. The 
charge sheet merely suggests that in view 
of the charges made against the em- 
ployee, he is to show cause why he can- 
not be awarded any of the three modes 
of pimishment contemplated by Art. 311 
and if at the enquiry the enquiring offi- 
cer is satisfied that the charges are base- 
less there is no question of punishment. 
As such, it cannot be said that the en- 
quiry was started with the sole object 
of punishing the employee. The enquiry 
is not therefore tainted with bad faith at 
iU inception. The enquiring officer must 
hold the enquiry to submit a report even 
when the written statement of the em- 
plovee is so convincing that the chaises 
automatically fall to the ground. Hence 
if the enquiring officer is asked to hold 
the enquiry after receiving the written 
statement, it does not show that the en- 
Quiry is tainted with bad faith at its 
inception. AIR 1967 Cal 29 (SO) = (1969) 

1 Lab LJ 300. 


(11) Reversion — Mala fldes — Plea 
of — Particulars of grounds should be 
Plea raised for first time in 
Letters Patent appeal not acceptable — 
(Utters Patent (Lah) Cl. 10). AIR 1968 
Puni 324 (327) = 69 Pun LR 610. 


110. Reversion from offlelatliig post o* 
Croa*>d of incompeteney or imfitneBS. ^ 

(1) In cases of reversion from officiating 
higher post to a substantive lower post 
on the ground of incompeteney to hold 
the higher charge, reversion is only a 
matter of ordinary administrative course 
and not a punishment, so as to amount 
to a "reducUon in rank.” AIR 1968 Cal 
623 (624) •• (1957) 61 Cal WN 849 (856) 
AIR 1956 Cal 662 (667) *• AIR 1956 
Madh B 172 (173, 174) •• AIR 1956 Nag 
113 (115) » ILR (1955) Nag 893 (DB) 

*• (1955) 69 Cal WN 859 (866. 867) 

(pB) •• AIR 1954 Cal 883 (385). (Rever- 
sion for inefficiency is in normal course 
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•nd not punishment.) •• AIR 1969 Puni 
181 (133) «■ 1969 Lsb IC 673 •• AIR 
1968 Piinl 894 (326) = 1968 Lab IC 980 
» 69 Pun LR 510 (DB), (Removal from 
the May be tried list* for promotion 
could not be said to be by way of 
penalty, as it had no effect at all.) •* 
1968 All LJ 737 (740). 


(2) State cadre officer of Indian Ad- 
ministrative Service — Promotion to 
tenure post under Goveniment of India 
— Reversion to State Service before ex- 
piry of tenure period — Reason for 
reversion, unsatisfactory performance — 
Reversion amounts to reduction in rank 
involving stigma — Non-compliance with 
Article 311 (2) — Order not sustain^le. 
AIR 1970 SC 77 (Pra 18, 19) « (1099) 
* SCWR 1. 


(3) Person officiating reverted for tm- 

satisfactory work — Reversion does not 
amount to reduction in rank — Govern- 
ment has a right to consider suitability of 
person to hold position to which he had 
l^en appointed to officiate and it is en- 
titled for that purpose to make en- 
quiries ahout his suitability — Losing 
some places in seniority list is not tant- 
amount to reduction in rank. AIR 19M 
SC 1699 (1632, 1534, 1636). (W P. 

No. 531 of 1961, D/. 12-12-1962, Reversed.) 
•• AIR 1970 Orissa 12 (15) = 1970 Lab 
IC 50 « 85 Cut LT 1144 (DB). (Such 
an order of reversion was not satisfac- 
tory, did not involve any stigma and did 
not attract Article 311 (2).) *• 1965 All 
LJ 819 (822, 823) =* (1965) 10 Fac LR 
189 (All). 

(4) Where a person is reverted from 
an officiating post to his substantive post 
on the ground of unsuitability, he cannot 
be said to be reduced in rank. (1955) 59 
Cal WN859 (867) (DB) •• AIR 1960 Punj 
244 (247). (Reversion on being found 
not upto the mark after trial-) 

(6) Cadre officer in junior scale pro- 
moted to officiate in senior scale revert- 
ed to substantive post on the groimd of 
unsuitability and non-cadre officer ap- 
pointed in his place — Not a penalty. 
AIR 1998 SC 754 (769) (1969) 1 SCJ 

817. 

(6) Rule 49 of the Civil Services 

(Classification, Control and Appeal) Rules 
enumerates different forms of punish- 
ment. Reversion to the substantive rank 
it not one of the prescribed punishments. 
This may take place imder the rules in 
the ordinary course. An employee may 
in a given case be reduced for proved 
unfitness or incapacity. ILR (1967) 9 

Assam 223. 

(7) Where the petitioner who was 
Office Superintendent in the office of the 
District liagistrate was reverted to the 
post of a clerk on the ground that he 
was not up to the mark but just before 
four or flip dasrs • before the reversion 


order was passed he was regarded by the 
District Magistrate as very efficient. 

Held* that it must be inferred that 
the reversion order was by way of 
penalty on the ground that he was held 
not up to the mark- AIR 1059 Tripura 2 
(4). 

(8) All the relevant factors have got 
to be considered, for Ending out as to 
whether even in the case of a Govern- 
ment servant who is holding an officlat- 
ing post, an order of reversion to his 
lower substantive post does or does not 
amount to induction in rank. If the order 
of reversion entails the postponement of 
the Government servant's future chance 
of promotion, then, such reversion must 
be only after compliance with the provi- 
sions of Article 311. AIR 1965 Mys 164 
(166, 167) = (1964) 2 Lab LJ 421 (DB). 
(Government servant reverted from 
higher officiating post to his substantive 
lower post without giving any reason for 
reversion — Subsequently he was inform- 
ed that reversion was on account of con- 
fidential report unfavourable to him — 
Reversion resulted in postponement of 
his further promotion for one vear ani 
his juniors became his senM)rs — Held, 
that reversion amounted to reduction in 
rank for purposes of article and order 
of reversion without giving reasonable 
opportunity to show cause against such 
reduction in rank was illegal.) 

(9) Even in the case of a civil servant 
who is officiating in a higher post, rever- 
sion to a substantive post which involves 
a stigma and a penal consequence 
amounts to reduction in rank within the 
meaning of the article. A reversion which 
imperilled future chances of promotion 
entails penal consequences- Where in re- 
verting an officiating Aval Rarkun to his 
substantive post of a clerk an imputation 
is made against him that his work was 
unsatisfactory and his record was not 
good, it is a clear stigma on his work as 
an Aval Karkun and entails penal conse- 
quences, as his future chances of promo- 
tion would undoubtedly stand imperilled. 

If the person was not vet found eli- 
gible for confirmation, it might have been 
possible for the confirming authority to 
desist from making the confirmation, and 
the postponement of confirmation in that 
way would not have amounted to a re- 
duction in rank- But when the confirming 
authority did not stop with the post- 
ponement of the confirmation, but revert- 
ed him to his substantive post on the 
ground that he had not given a good ac- 
cotmt of himself as an Aval Karkun and 
that his record in that post was not good, 
the reversion is a punishment, and so a 
reduction in rank- And since it was 
not made after affording a reasonable 
opportunity the impugned order cannot 
be sustained. 1968 Lab IC 838 (840) 

(1967 ) 2 Mys LJ 140 (DB). 

(10) Indian Police Service — Member 
reverted frem higher officiating post of 
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Superintendent of Police to substantive 
junior post of Assistant Superintendent 
of Police for unsatisfactory conduct — 
Order entailing loss of pay as well as 
loss of seniority and affecting future 
chances of promotion — Amounts to ‘re* 
duction in rank' within Article 311 (2). 
AIR 1964 SC 423 (42S, 420, 430, 431, 

433, 434, 435, 430) = 1964 Cur LJ (SC) 

(19). (AIR 1962 Punj 516, Reversed.) 

(11) Engine driver found medically 

unfit for the post being absorbed in 

another post carrying less emoluments 
does not amount to reduction in rank 
within meaning of Article 311 (2). AIR 
1966 Pat 184 (186) = 1966 BLJR 116 

(DB). 

(12) P working as Assistant Station 
Master — Selection of P as Section Con- 
troller — Subsequent confirmation of P 
in that post — On finding P physically 
unable to carry out duties of Section 
Controller, appointment of P as Asst. 
Station Master in same pay scale — Sub- 
sequent promotion of P as Station Mas. 

— Held, even though alternative 
equivalent appointment as Asst. Station 
Master was made available to P by rea- 
son of his physical condition, his rank 
m higher position, earned by selection, 
could not be subordinate to rank of his 
erstwhile seniors in parent post. (1969) 1 
Mvs LJ 175 (177) (DB). 

(13) Punjab Educational Service (Pro- 
vincialised Cadre) Class III, Rules (1961). 
Rule 6 — Proviso to Rule 6 (3) prohibits 
extension of period of probation beyond 
three years — Probationer officiating in 
permanent post — Allowed to continuo 

after expiry of three years 
-- No express order of confirmation pass, 

“ He must be deemed to have been 
confirmed in that post — Subsequent 
removal from service without following 
procedure in Punjab Civil Services 
(Pumshment and Aopeal) Rules, 1952 or 
conforming to constitutional requirements 

invalid. AIR 1968 SO 
1210 (1212, 1213) = (1968) 3 SCR 1, 

♦ Appointment on probation to Pon- 
lab Cml Service — Requisite probationary 
penod over — No formal order extend- 
mg the probationary period — Enquiry 
consistmg only of charge-sheet and ex- 
planation of Civil Servant — No further 
proceedings undertaken — Reversion to 
substantive post — Order of reversion, 

5. amoimt to punishment — 

Cml Servant could not, by virtue of the 
probationary period being over, claim to 
nave a substantive appointment — Rever. 
sion by Rself did not amount to prinisb- 
meat. AIR 1968 SC 1089 ( 1005 ) » ( 1968 ) 
^.SCA 414, (L. P. A. No. 167 of 1959 , 

D/- 7-1-1963 (Piinj), Reversed.) 

A 1*5^ petitioner against order 

dated 4-9-62 promoting two of his col- 

TV Assistants, on recom- 
mendation of Departmental Promotioo 


Committee, in preference to petitioner who 
was seniormost Assistant in Department — 
Appeal allowed by Lieutenant Governor oq 
2-2-66 inter alia on ground that promo- 
tion committee had adopted procedure of 
selection on basis of merit-cum-seniority in- 
stead of seniority-cum-merit — Order of 
Secretary dated 1-4-66 appointing petitioner 
as Head Assistant with immediate effect in 
pursuance of appellate order — Lieutenant 
Governor's successor reviewing his pre- 
decessors order on 17-6-66 and holding thal 
correct way to carry out that order was 
to refer matter afresh to Selection Com- 
mittee — In pursuance of order peti- 
tioner reverted as Assistant on 2-7-66 — 
Held, on construction of order dated 2-2- 
66, that petitioner was entitled to be ap- 
pointed as Head Assistant witt effect 
from 4-9-62 and order of Successor Lieu- 
tenant Governor was liable to be quashed 
— Held, further, assuming petitioner was 
appointed Head Assistant in officiatiiig 
capacity by order dated 1-4-66. the re- 
version from officiating rank in pursu- 
ance of illegal order dated 17-6-66 
amounted to reduction in rank within 
meaning of Article 811 (2) and provi- 

sions thereof not having been complied 
with, order of reversion was unconstitu- 
bonal and void. AIR 1967 Him Pra 84 
(37, 38). 

111. Demotion on gronnd of 

(1) Petitioner confirmed in 
me post of Headmaster of Primary 
School — Reversion to post of Asst. Master 
wito lower salary on account of financial 
stringency — The order of demotion de- 
prived the petitioner of a higher salary, 
M such it amounted to punishment even 
though the reduction is not on account 
of misconduct on his part but due to 
financial stringency — Petitioner entitled 
to protection granted under rule at page 
I?? ^-^v Board Manual. AIR 1966 

AU 460 (461, 462) = 1956 AU LJ 361. 

112. Extension of probattonary period 

“ See also Note 7. — (1) An order of 
tDo Govomment imposinf? a penalty upon 
a person who is no longer in its service 
IS a nullity. An order, however, passed 
by the Government with respect to the 
service tenn of its servant merely extend- 
mg ^ ms probation does not amount to hn- 
of penalty within the meaning 
of the Civil Services (Classification. Con- 

1130 ^U3?)* 

(2) It is permissible for an appointing 
authority to extend the period of proba- 
tion for the purpose of enabling ft (tto 
tmpomting authority) to decide whether 
the person appointed to a service, class 
or category, is fit for the full membership. 
^ order extending the period of proba- 
non does not amount to imposing a penal^ 
ty on the Government servant. In such 
a circu^tance it is not, correct to say 
that either Article 311 (2) of the Constitn- 
tion or Rule 17 (b) of the Civil Servioea 
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(Clasalflcatloo, Control and Appeal) Riilea 
has been violated as no chaises were 
framed and no opportunity Riven to the 
said servant to defend himself. ILR (1003) 
Andh Pra 1130 (1137. 1130. 1140) 

(3) Where the extension of the proba- 
tion is not one made before the expiry 
of the first period of probation, Rule 26 
of Gencr^ Rules for State and Subordi- 
nate Services does not apply* Hence there 
can be no question of RivinR a notice to 
the employee before passioR an order of 
extension. ILR (1963) Andh Pra 1130 
(1137). 

(4) An order passed aRainst an em- 
ployee in Government service to the 
effect that until he has been declared to 
have satisfactorily completed his proba- 
tion, he does not become a full member 
of the service, and to continue him as a 
probationer tiU the date of his retire- 
ment cannot be urRed to be in the nature 
of reduction in rank. Such an order is 
neither a case of dismiss^ nor removal. 
The order does not constitute a puni^- 
ment within the meaninR of Ail. 311 (2). 
EquaUy inapplicable is R. 17 (b) of Civil 
Services (Classification. Control and Appeal) 
Rules. ILR (1963) Andh Pra 1130 (1139). 

(5) Hdd* on facts that from Rr. 26 and 
27 of the Madras State Subordinate Service 
Rules it cannot be inferred that the ap. 
pointinR authority can. without reference 
to probation or the tests of qualifications 
acqiiired durioR the probation, declare the 
suitability of the probationer for the full- 
membership of the service and therc^ter 
by implication arisinq out of any deeminR 
clause to have made the probationer oc- 
cupy the substantive post. Any order of 
an appointinR authority declarinR the pro- 
bationer to have satisfactorily completed 
the probation when he has not passed the 
tests, is invalid and also inoperative and 
has no leRal force to enable the proba- 
tioner to have his promotion of bindlnR 
nature on the Government so as to render 
the Government in any way bound by that 
order of declaration. When, as a quali- 
fication for the suitability of a probationer 
for fuU membership, the process prescrib- 
ed under Rule 26 has become imperativa 
the appointinR authority cannot iRnore a 
part of the rules and make use of another 
part. It is impossible to hold that the 
petitioner had been leRally holdinR the 
substantive post and that by reason of 
the impuRned order he was reduced in 
ra:^, or has been punished in any mann- 
er. AIR 1963 Andh Pra 357 (359, 360, 361. 
362) » (1962) 2 Andh WR 455 (DB). 

(6) Probationer — There is no automatic 
confirmation after expiry of probationaiy 
period. AIR 1961 AH 450 (455. 456) (FBT* 
(AIR 1969 All 636 and ILR (1959) 1 All 
226 , OvernM.) 

(7) The stoppinR of increments of a 
probationer whose period of probation fa 
ezlaaded under Rule 28 of the General 


Rules for Stale and Subordinate Services 
ctmnot be called in question ns it is ex- 
prcssly stated in the rule Ihul stich a 
stoppaffo caimot be treated as a penaity. 
ILR (1963) Andh Pru 1130 (1140). 

(8) Reversion long aller complclion of 
probation period without compliance with 
Article 311 (2) needs to be <IUiishe<J. It 
violates R. 0 of Punjab C<niaolldnlion <if 
HoldiuRS Stale Servieo Class 111 (exe- 
cutive Service) Rules 1902. AIR 1900 Puuj 
324 (327. 330) = 1909 L.ib IC 12,30. 

(9) Held on facts thnt thouRh the np. 
pointment to a permanent service on f)ro. 
bntion can be terminated at any time tlur- 
inR the period of probation, alter (he ex- 
piry of the period of one year, the pofi. 
tioner did not continue as a probationer 
but became a permanent servant and 
therefore was entitled to all the protection 
Ruarantecd by the Constitution; the orders 
extending the period of probation and 
discharging the petitioner were illegal and 
should be quashed. There was no pro- 
vision of the Mysore Civil Ser\’ice Rules 
(19.58), which form the conditions of ser- 
vice of the petitioner, empowering the 
Government to extend the period of pro- 
bation; nor did the order of appointment 
by virtue of which the petitioner held his 
office enable the Government to extend 
the period of probation. AIR 19fi() Mvs (15 
(67, 70. 71) = 37 Mvs L.T 72.5 (DI)). 

113, OffIclatinR appointments and tem- 
porary posts.— (1) Even in the case of a 
temporary post, where the termination of 
service or transfer to a lower post is 
actually resorted to as a measure of 
punishment, for some misconduct, negli- 
gence, inefficiency, etc., the action of the 
Government would amount to a dismissal 
or removal from service in the one case 
and to reduction in rank in the other, so 
as to attract the application of Article .311. 
AIR 1968 SC 36 (40) *• AIR 1967 SC 886 
(887) •* AIR 1958 All 741 (746) (FB), 

(2) So far as the precariousness of the 
appointment is concerned, there is no 
difference between a substantive appoint- 
ment to a temporary post and one on 
an officiating basis to such post. In both 
cases, the service is terminable at the 
mere will of the Government. The only 
difference is that in the case of a sub- 
stantive appointment there used to be 
certain advantages with regard to pay and 
leave. AIR 1958 SC 36 (42). 

(3) The egression ‘reduction in rank' 
fa not restricted in its application to 
cases of persons who are reduced from 
permanent posts. Officiating employees 
also may not be punished by reduction in 
rank without having any opportunity of 
being heard. ILR (1957) 9 Assam 223 
(234) (DB). 

(4) Where a petitioner is appointed to 
a higher post on an officiating basis, then 
imder the Rencral law the implied term 
of such appointment is that it is termin- 
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able at any time on reasonable notice by 
the Government and, therefore, his reduc- 
tion does not operate as a forfeiture of 
any right and cannot be described as 
reduction in rank by way of pimisbment. 
AIR 1963 All 415 (421). (AIR 1968 SC 
36, Foil.; AIR 1962 SC 8, Dlsting.) 

(5) Whefe the order of reversion 

simply says that the petitioner is reverted 
to his substantive post, there is no stigma 
attached to the order, and an order of 
reversion from an officiating appoint- 
ment does not constitute reduction in 
rank to attract Article 311 (2), without 

more, because by an officiating appoint- 
ment the Government servant acquires no 
title to the higher appointment. But it 
may attract Article 311 (2) if it entails 
penal consequences, in addition to the 
reversion e.g-, stopping his future chances 
of promotion, loss of seniority in his 
substantive rank or forfeiture of pay 
which he has already earned. If the order 
does not entail any such consequences it 
would not attract Article 311 (2) even if 
the motive for reversion is some mis- 
conduct or inefficiency or unsatisfactory 
work of the employee. (1968) 72 CWN 
817 (820. 821) = (1969) 1 Lab LJ 37. 

(6) Where a person, temporarily ap- 
pointed for a fixed period to officiate in a 
post, is reverted to a lower rank before 
the expiry of such period and nothing in 
the appointment order permits such pre- 
mature termination, the reversion is il- 
legal. Such employee had acquired a right 
to hold the post till the expiry of that 
period and his service c ann ot be prema- 
turely terminated imless he is guilty of 
misconduct, negligence, inefficiency or 
other disqualifications and proceedings 
under the rules read with Article 311 (2) 
are taken. AIR 1969 Orissa 61 (63) = 
1969 LabIC 293 = 34 Cul LT 1052 (DB). 

(7) Temporary appointment is not 
different from officiating appointment — - 
Government servant appointed in higher 
post ‘to act until further orders' — 
Appointment is a temporary one. AIR 
1964 Cal 265 (274, 275, 276) = (1968) 2 
Lah LJ 376. (AIR 1958 SC 36 = 1968 
SCJ 217, Rel. on.) 

(8) Mere reversion frMtt a temporary 
post does not per se amount to reduction 
in rank. ILR (1966) Cut 503 (525) = 8 
Ori JD 290 (DB). 

(9) Temporary posts — Reasonable 
opportunity to show cause against pro- 
posed action must be given even to tem- 
porary civil servant. 1967 Cur LJ 342 = 
69 PunI LR 482 (483). 

(10) There is nothing in the wording of 
Article 311 (2) that the protection guaran- 
teed thereunder was to be extended only 
m case the proposed reduction in rank 
was permanent. The clause is unquali- 
fied, and will apply even when the reduc- 


tion in rank is temporary. AIR 1963 Mys 
193 (196, 197) = 1963 Mys LJ (Sup) 87. 

(11) Officiating at higher rank •— 

Reversion to substantive post — Such 
reversion is not demotion or reduction in 
rank or penalty — Notion of a person 
officiating implies with it the term that 
be has no legal right to that post ~ 
Not penal. AIR 1966 Cal 402 (408) = 
(1968) 1 Lab LJ 633 (DB). (A. F. O. O. 

No. 369 of 1958, D/- 4-5-1965 (Cal), Re- 
versed; AIR 1954 Nag 229 Held overrulei 
by AIR 1962 SC 794; AIR 1958 SC 9 ^ 
Explained; AIR 1960 SG 689, DlsUng.) 

(12) The appointment, whether substan- 
tive or On an officiating basis, to a tem- 
porary post will not create any right to 
the post and the Services of a Govern- 
ment servant so appointed can be ter- 
minated at any time at the mere will and 
pleasure of the Government without alleg- 
ing or proving any charge against the 
Government servant. AIR 1968 ^ 36 (4ffi, 
49). 

(13) Even in the case of a temporary 
post where the service has ripened into 
what is called under the Civil Service 
Rules, quasi-permanent service, the Gov- 
ernment servant cannot be removed arbi- 
trarily from service without being given 
an opportimity to show cause against 
such removal. AIR 1968 SC 36 (42). 

114. Reversion from officiating post to 
permanent post Dot reduction where in- 
capacity Is only background or motive 
and not basis of reversion — (1) Where 
the order for reversion is not based on 
any charges of misconduct, inefficiency, 
etc., but has only been promoted as a 
matter of fact by reasons connected vdth 
such misconduct, inefficiency, etc., the 
misconduct, inefficiency, etc., would only 
constitute the motive behind the Govern- 
ment’s order and not its basis and it is 
only in cases where the misconduct, in- 
efficiency, etc., constitute the basis of the 
Government’s order, it would amount to 
ptmishment. AIR 19M SG 36 (40) ** 

AIR 1957 SG 892 (894) ** AIR 1964 SG 
369 (376) = ILR (1955) 1 AO 394 == 

1956 SGR 26. 

[But see AIR 1956 Trav-Co 12 (13, 14) 
•• AIR 1952 Orissa 285 (289) = ILR 
(1952) Cut 326 (DB).] 

(2) The reversion from a temporary 
post held by a person does not per se 
amount to reduction in rank and so far 
as the temporary servants, probationers 
and servants holding posts in officiating 
capacities are concerned, they stand on a 
different footing. In case of an appoint- 
ment to a permanent post in a Govern- 
ment Service on probation or on an offi- 
ciating basis, ^ the servant so appointed 
does not acquire any substantive right to 
the post and consequently cannot comp- 
lain, any more than a private servant 
employ^ on probation or on an officiat- 
ing basis can do, if his service is ter- 
minated at any time. Mere deprivatieo 
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of hiffher emoluments as a consequence 
of reversion cannot amount to the “evil 
consequences” referred to in the second 
test in Dhinara's case; they must mean 
somethinff more than mere deprivatUui of 
hi j die r emoluments. That being so, they 
include for example, “forfeiture of sub- 
atantive pay, loss of seniority, etc." 
Reversion from a temporary post held 
by a fiers^ does not per se amount to 
reduction in rank because the temporary 
post held by him is not his substantive 
rank. (1964) 1 Mys LJ 422 (429, 438) 

(DB). 

(S) Government servant sent on deputa- 
tiem for stipulated period — He has no right 
to hold that post for all times — Rever- 
sion to his substantive post in parent 
department from higher officiating post 
before expiry of stipulated period — It 
is not case of punishment even though 
the servant lost benefit of appointment to 
higher rank and necessary loss of some 
higher pay or allowances or even of pro- 
motion. 1969 Lab IC 721 (724) = 73 Cal 
WN 939. 

(4) Held, on facts of the case that the 

impugned order of reversion was not pass- 
ed by way of punishment and did not 
amount to reduction in rank so as to 
attract the provisions of Article 311 (2). 
AIR 1967 Puni 139 (143) = 1966 Cur 

LJ 711 (DB). (C. W. No. 1,506 of 1964, 

dated 9th September, 1965 (Punj), 
Reversed,) 

(5) Where a Government servant hold- 

ing a substantive appointment in a lower 
rank is appointed in an officiating capacity 
to a higher post and then reverted to his 
lower substantive post in the ordinary 
course of administration, such reversion 
will not amoimt to a punishment and 
Trill, therefore, not amount to a reduction 
in rank within the meaning of Article 311, 
Clause (2). AIR 1068 SC 36 (42) ** 1958 
Jah LJ 187 (199) (DB) •• AIR 1957 All 
70 (72, 73) ♦* AIR 1957 Andh Pra 254 
(265) (DB) •• AIR 1957 Assam 143 (144, 
146) (DB) •* (1957) 61 Cal WN 849 (854, 
865) •• (1957) 2 Mad LJ 615 (616) •• 

(1966) 1 Lab U 879 (882) (Punj). 

(Reversion without assigning reason — 
Notify way of punishment.) •• (1964) 1 
Mys LJ 4^ (433) (DB). (Reversion from 
temporarily officiating gazetted post to 
non-gazett^ original permanent post.) 

[But see AIR 1952 Orissa 285 (289) » 
ILR (1952) Cut 326 (DB).l 

(6) U. P. Police Regulations, Paragraphs 
406 (a), 634 and 637 — Head Constable 
not entitled to post of Sub'Inspector ac- 
cording to seniority as of right — Head 
Constable promoted as Sub-Inspector on 
probation — Probationer found tmsuit- 
able and reverted to substantive post of 
Head constable — Reversion alleged to 
be result of ex parte enquiry by which 
«itry of misconduct was made in proba- 
thmers training sheet and integrity cer^ 
tificate was wlttiheld — HeU subsequent 


reversion though impelled bv prior ex 
parle enquiry c<nild not amount to reduc- 
tion in rank ns prior eniinivv was not 
conducted to impose any of the three 
pujiishuients mentioned in Article 311 — 
Use of word ‘uiisuilable’ could not also 
render «>rder of reversion as one bv way 
of punishment. (1965) 10 Fac LR 278 = 
(1966) 2 Lab LJ 7.5 (80) (All). 

(7) When a Government serv’ant has a 
right to a particular rank, the very reduc- 
tion Irom that rank operates as a 
penalty to attract Article 311 (2). as he 
then loses the emoluments and privileges 
of that rank. When he is appointed to 
a post on officiating basis, he does not 
acquire any substantive right to that post 
so that he cannot complain if Ids service 
is terminated at any time. Article 311 (2) 
would not apply where a Government 
servant had been promoted lo a higlier 
post on officiating basks and thereafter 
reverted to his substantive lower post. 
The motive or ground behind reversion is 
immaterial in such cases. Though his 
future chances of promotion would be 
indirectly affected bv such reversion on 
account of inefficienev or un.suitabilitv. it 
is not sufficient to attract Article 311 (2). 
If however there is anvlhing in (he order 
of reversion which would stand in the 
wav of his earning future prr)niotion bv 
subsequent di.splav of merit, it is un- 
doubted! v a penal consequence. AIR 1966 
Tripura 8 (11}- 

(8) Where a Government servant’s ser- 

vice record in his ofiiciating rank has 
been found to be throughout indifferent 
and unsatisfactory, his reversion to his 
substantive post is not as a measure of 
punishment but onlv on administrative 
pounds- Article 311 of the Constitution 
is not attracted. When a person is given 
an officiating post to test his suitability 
to be made permanent in it later, it is an 
implied term of the officiating appoint- 
ment that if he is found unsuitable, he 
will have to go back. In the instant 
case, the action taken bv the authority in 
reverting him to substantive post is in 
accordance with such terms. It is in 
no wav a punishment within the meaning 
of Article 311. The fact that persons 
junior to him have been promoted to 

higher ranks while he remained in the 
same post is not a criterion because it is 
but a natural consequence of his rever- 
sion. 1963 Lab IC 854 (856. 857) (Puni) 
(AIR 1962 SC 794, Foil.; AIR 1958 SC 96, 
Ref. AIR 1965 Punj 491, DisRng.) ** 
(1967) 2 Mad LJ 297 (299) = 80 Mad 
LW 572. (Reversion on ground of un- 
suitability — Does not amount to penalty.) 

(9) Post held on provisional basis — 
Reversion to substantive post — No 
r^uction in rank — Article not attracted 
— Confidential report regarding suitability 
to higher post — Notice of, need not be 
given — Order of reversion casting no 
aspersion, could not be attached — (CivU 
Services). 1969 Cur LJ 68 (65) (Punj). 
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(10) Kerala State and Subordinate Ser- 
vice Rules (1958), Rule 10 (b) (ii) — • 

Petitioner provisionally appointed as Pan- 
chiivat Executive Officer — Reversion to 
original post on ground that on verifica- 
tion character and antecedents of Peti- 
tioner were found not to be acceptable 
to Government — Article 311 would not 
apply as there was no dismissal or reduc- 
tion in rank within the meaning of Arti- 
cle. AIR 1965 Ker 149 (150, 151) = 1964 
Ker LT 1066. 

(U) Where fln impugned order merely 
states that the Government ser>’ant is 
reverted from his officiating appointmient 
to substantive appointment, it contains 
no stigma. An order of reversion from 
an officiating appointment does not con- 
stitute reduction in rank to attract Arti- 
cle 311 (2), without more, because by an 
"offioiaing appointment', the Government 
servant acquires no title to higher 
appointment. (1968) 72 Cal WN 817 

(820) = (1969) 1 Lab LJ 37 •• (1967) 

ILR 46 Pat 1288 (1290) (DB). (Reversion 
even though based on confidential report 
will not amount to punishment for pur- 
poses of Article 311 (2).) 

(12) Probationer in the post of TahsiU 
dar submitting false travelling allowance 
bills and not passing departmental exa- 
minations — Order reverting him to sub- 
stantive post alter an enquiry — Order 
not punitive in character, enquiry being 
merely to ascertain if conditions for deter- 
mining the probation exist — Enquiry 
cannot be treated to be one under R. 56 
(3) of Civil Services (Classification, Con- 
trol and Appeal) Rules, which prescribes 
procedure for enquiry under R. 14 of 
Subordinate Revenue Executive Service 
(Tahsildar) Rules — Article 311 not 
infringed. AIR 1966 SC 1842 (1845. 1846, 
1847) = (1966) 3 SCR 821. (AIR 1963 
All 377, Reversed.) 

(13) Where the State Government has 

in the case of a doubtful record of service 
of a Government servant provisionally or 
temporarilv promoted him to a higher 
po.st, it^ is not precluded from reverting 
the officer to his sub.stantive post after it 
has before it, the advice of Public Service 
commission in that respect which it con- 
siders along w'ith record of service of 
officer. AIR 1968 Punj 324 (328) = 1968 
Lab IC 980 = 69 Pun LR 510 (DB). 

(Removal of name from 'may be tried list* 
for promotion has no effect at all and 
such an action could not be said to 
amount to reversion accompanied with 
penalty.) 

(14) Reversion from officiating to sub- 
stantive post — Petitioner cannot complain 

On facts held, there was no violation 
of Fundamental Rule 113 also. AIR 1969 
pal 525 (529, 530, 531) = 1969 Lab IC 

. 1 ? Cal WN 249 (DB). (1968 Lab 
IC 320 (Gal), Reversed.) 


(15) The petitioner who was a lecturer, 

was appointed by the State Government 
as acting junior professor on 19th Septem- 
ber, 1957. On 23rd August, 1958, she 
was reverted to her former post as a 
lecturer: Held (i) that the petitioner’s 
appointment was onlv on a provisional 
or temporary basis and that it must be 
deemed to have been made subject to the 
general order of 27th November 1956, (ii) 
that the order applied also to appoint- 
ment by promotion from subordinate ser- 
vice; (iii) that the order applied to ap- 
pointment made by the State Government 
and that the petitioner was appointed by 
the State Government under the Kerala 
University Act; (iv) that the appointment 
by selection did not by itself import 
permanency in the tenure of the service 
of the candidate chosen; (v) that the 
appointment having been made provi- 
sionally and therefore on officiating basis, 
the rule in Dhingra’s case, AIR 1958 SC 
36, Applied; (vi) that the reversion of 
the petitioner not being by way of 
punishment. Article 311 (2) was not 

attracted; (vii) that the petitioner could 
not complain that she was being discri- 
minated against. AIR 1960 Ker 260 (261, 
262) = I960 Ker LT 257. 

(16) It cannot be said that where an 
appointoent to a higher post is only on 
an officiating basis, the transfer to a 
lower post can never be a reduction in 

There can be a “reduction in 
rank, even In such cases in certain cir- 
cgmstances. (1955) 69 Cal WN 859 (866) 

(17) Even where an employee had no 
substantive right to post or rank from 
which he has been reverted. Article 311 
(2) may_ be attracted if besides physical 
degradation or reversion to lower post, 
order for reduction also visits the Gov- 
ernment with penal consequences. AIR 
1966 Tripura 8 (11). 

(18) If a Government servant was 

holding a particular post in his parent 
department and was sent to another 
department on deputation, on his rever- 
sion from that department to his parent 
department, he becomes entitled according 
to Bombay Government (^irciilar dated, 
31-10-1950, not only to all increments 
which he would have secured in his 
parent department but also to the restora- 
tion to him of every one of the higher 
posts which he would have in normal 
course of events occupied in his parent 
department had he remained in it, without 
having been deputed to another. An 
order placing him on lower position 
contrary to the circular, was quashed. 
AIR 1962 Mys 146 (149, 152) = 40 Mys 

LJ 76 (DB). 

(19) Transfer from a specified statutory 
post to other post cannot be made — 
Petitioner who was permanently appoint- 
ed as Registrar of Rent Controller's office 
under West Bengal Act XII of 1966 by 
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W47 of promotion cannot be transferred 
a Gei^icate O^cer under Bengal Act 
IVIII of 1918 a post with lesser pay — 
Payment of differrace in pay was only 
to pat oyer the condition presented 
lur 94 (1) of W. B. Service Rules. AIR 
196? Cal 286 (287, 289« 290i » (1908) 2 
Lab U 90 (DB). 

lit. Ralroapae4ya reversion. — (1) In 

tilt procaes of fixinp seniority, the peti- 
tionen who were senior clerks were pro- 
moted to the posts of Assistants but 
were subseouontly reverted to the posi- 
tion of senior clerks. The order of 
leverslon was made to operate retros- 
pectlTely. As a result of the impugned 
order, they became liable to refund the 
difference between the emoluments drawn 
hj them as Assistants and the emolu- 
avits to which they would be entitled as 
asnlor cleriu: Held, that the reversion 
order entailed penal conseouence and 
amounted to a punishment. The order 
would not hare amounted to penalty if it 
were to have operated prospectively. If 
no opportunity, much less a reasonable 
opporhmity was afforded to the peti- 
tloaers to show cause against the order 
of reversion that portion of it, which 
gave effect to it retrospectively, was in 
conflict with the provisions of Clause (2) 
of Article 911 of the Constitution of 
India. AIR 1960 Him Pra 24 (26. 27. 28). 


(2) Reduction in rank — May amount 
to punishment or may be an innocuous 
thing — Police Sub-Inspector promoted 
to selection grade — Misconduct in 
Investigation — Reversion with retros- 
pective effect during period of probation 
— Order amounts to punishment only so 
far as it was retrospective — Order quash- 
ed only to that extent — Punjab Police 
Rules (1994) (as applied to Himachal 
Pradesh), Rules 19, 18, 16. 4. AIR 1962 
Him Pra 95 (97, 98, 99. 40) = (1962) 

(1) Cri LJ 721. 


(9) Surveyor and Drafstman-cum sur- 
veyor treated at par in matters of pay 
scale No proof that they belong to 
Same cltM of service and perform exactly 
same duttes — • Guarantee of ecruahle 
treatmoit under Articles 14 and 16 held 
not available on ground of being differ- 
ently treated — Reduction in pay of scale 
of post of surveyor — But petitioner, a 
■nrveyor allowed provisionally to draw 
pay in higher scale — Subsequent reduc- 
Jtton cm lower pay with retrospective 
effect and order for return of overpay- 
ment •— Order resulted in evil consequ- 
eneee — « Art. 911 (2) attracted — He could 
not be reduced In rank otherwise than 
In eompUmce with Article 911 (2). 1969 

Car U 4 (17). 

(4) PrortMonal promotion ot teachers 
SukMequent reduction on lower pay 
w^ retroepeettvB effect and order for 
Mtnn of overpayment — Held, Art. 911 
|1) wne attra ct ed as the order for 


return for overpayment was not includ- 
ed in terms of con<ntions of service it 
amounted to punishment. AIR 1966 Punj 
46 (48, 49) = 1905 Cur LJ 402. (AIR 

1968 Cnl 603; AIR 1064 SC 621 and AIR 
1958 Mad 63. Disting.) 

116. Abollilon of post and reversion to 
lower rank.— (l) Where the post held by 
a Government servant is abolished imil 
on such abolition he is appointed to 
another post of a lower grade or carry- 
ing a lower salary or scale of pay, there 
is no question of his being reduced in 
rank. AIR 1957 Pal 555 (559) (DB). 

(2) Affording of opportunity against 
order of reversion — Not necessary when 
reversion is due to abolition of temporary 
post. 1969 Lab IC 1435 (1438) =« 1969 
Scr LR 504 (Punj)- 

117. Integration of services upon aboil- 
UoD of former Indian States and on re- 
organisation of States. — (1) Petitioner, 
the District Welfare Organiser in former 
Vindhya Pradesh, aJlowed to continue in 
the same post in M. P. after reorganisa- 
tion — In integration list District Wel- 
fare Organiser, post in V. P. equated 
with post of Circle Organiser in M. P. — 
Petitioner’s posting as Circle Organiser in 
M. P., held did not amount to reduction 
in rank so as to attract Article 311 (2) 
and it was also not bv wav of punish, 
ment. AIR 1966 M.^dh Pra 134 (136) = 
1965 MPLJ 825 (DB). 

(2) When one State is absorbed in 
another whether bv accession, conquest, 
merger or integration, all contracts of 
service between the prior Government and 
its servants auloroaticallv tennin;ite. 
Thereafter those who elect to serve in 
the new Slate, and are taken on by it, 
serve on such terms and conditions as the 
new State may choose. This is nothing 
more than an application of the princi- 
ple that underlies the law of master and 
servant, when there is a change of masters. 
So, on the merger of Manipur State, with 
the Union territory of India, the service 
conditions of the employee of the erstwhile 
State of Manipur prior to the merger 
came to an end. AIR 1968 Manipur 58 
(61) “ 1968 Lab IC 1065. (It is also 
doubtful whether such an employee can 
take advantage of Article VIII of the 
Manipur Merger Agreement as he was not 
a party to the agreement and as the 
agreement was only between the two 
high contracting parties, viz., the erst- 
while Sovereign of Manipur and the new 
Sovereign State of India- AIR 1966 SfJ 
1196, R«l. on. Held, however, the Arti 
cle VIII does not apply to the petitioner 
as he was not a permanent employee of 
the erstwhile State of Manipur.) 

(3) Officiating Tahsildars in Pepsu 
confirmed and provided lien in supern- 
umerary post — Merger of Pepsu State 
with Punjab — Successor State has power 
in view ctf Section 116 (2), States Re- 
organization Act to deprive them of per- 
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manent status — Article 311 (2) not 

attracted. AIR 1064 SC 621 (524, 626, 
626). (L. P. A. Nos. 358 to 361 of 1959 

DA 23-11-1959 (Punj), Rerersed.) 

(4) The right of the new State to 
absorb or not to absorb any servant of 
the previous State cannot be questioned 
in a municipal Court. Even as a perma- 
nent employee of the State he has no 
rights which be can claim against the 
new State in a Municipal Court because 
all such engagements lapse with former 
sovereignty and it is in the discretion of 
the new State whether to recognize them 
or not. If the servant was a permanent 
employee of the erstwhile State, either he 
had to be absorbed in the permanent post 
or not at all. It is illegal to convert his 
claim into one for a temporary post and 
compel him to qualify for a permanent 
post by appearing before Union Public 
Service Commission. Where such a per- 
manent servant continued to be treated 
as a permanent servant and take his pay 
as such servant in the new State for 
several years after integration, he must 
be taken to have enjoyed the benefits of 
Article 311. He could not be removed 
from service except under its terms. If 
he is to be removed from service, 
he is entitled to the benefit of Art. 311. 
AIR 1959 Madh Pra 136 (139, 140, 141) 
= 1959 MPLJ 257 = (1959) 1 Lab LJ 512 
(DB). 

(5) An appointment to a post on an 

officiating basis for no fixed period, can 
give to the servant so appointed no right 
to that post, and his service in that post 
can be terminated, unless it has ripened 
into a quasi-permanent service under the 
service rules. A reduction in rank by 
way of punishment only, can attract the 
operation of Article 311 (2). If a Got- 
emment servant is appointed to a post 
on probation, or on officiating basis, the 
service in that post being liable to be 
terminated, such termination of service 
does not per se amount to pimishment. 
The real test is to find out whether the 
order for reduction in rank visits the Gov- 
ernment servant with any penal consequ- 
ence- A mere loss of seniority would not 
amount to a reduction in rank within 
Article 311 (2). Where the petitionei 
had before his promotion to the higher 
post on officiating basis, held a higher 
rank in his substantive post and others 
had been assigned higher ranks over him 
on integration of services, as a result of 
reorganisation of States, it would be too 
unrealistic to say, that the reduction in 
his rank in the substantive post itself, is 
the direct consequence of his termination 
of S6rvic6 ill the post in which he wss 
officiating. AIR I960 Ker 281 (232 233 
234) = I960 Ker LT 55. ’ 

(6) Reduction of a servant of a State 
from a post on which he was previously 
confirmed is only a test for ascertaining 


whether he was or was not reduced in 
rank as a measure of punishment. It is 
not of universal application- It has to be 
considered with due regard to facts and 
circumstances of each case whether 
reduction in rank was by way of punish- 
ment. 1961 Jab LJ 454 = 1961 MPLJ 
579 (585, 586) (DB). (Petitioner erstwhile 
Gwalior State employee, was fixed as 
Head clerk in the office of Director of 
Education of Madhya Bharat during 
integration in Education Department -r* 
On his r^resentation M. B- Government 
ordered him to be made office Superin- 
tendent — Government reviewed its order 
and cancelled its previous order and 
appointed S (whose claim was said to have 
been overlooked) to the post of office 
Superintendent without giving petitioner 
an opportunity to be heard — Held that 
the petitioner could claim to serve only 
on such terms and conditions as the new 
State of Madhya Bharat chose to give 
him, (as Head clerk by the final order) 
and that Article 311 (2) was not attract- 
ed as there was no reduction in raiik by 
way of punishment.) 

(7) Ad hoc promotion of Sub-Inspec- 
tors of Police as Circle Inspectors, when 
they were transferred from Hyderabad 
State to the new State of Mysore, as 
^sult of States Reorganisation Act — 
Reversion, on permanent incumbents 
coming back — Reversion, whether reduo 
tion in rank — As promotion on officiat- 
ing basis^ is generally according to senio- 
rity, subject to fitoess for promotion 
Juniormost person reverted is usually 
person promoted last. AIR 19M SC 176 
(178, 17», 180, 181) = (1064) • SCR 270. 


(o; An onicer appomted w u uikuci 
post on an officiating basis has no riifiit 
to continue in that post and can be re- 
verted to his substantive post for ad- 
ministrative reasons. AIR 1004 SC 1301 
(13W) = (1964) 2 SCR 062. (ILR (1961) 
11 Ra.i 260, Reversed.) 


(9) ^ Person holding certain substantive 
post in former Indian State — Mei^er of 
such State in Orissa — Person must prove 
that his former substantive post was 
recognised expressly or impliedly by the 
new State — Entries in service book 
were merely a mechanical reproduction of 
entries prior to mei>;er without sanction 
of competent authority. AIR 1962 Orissa 
189 (190) = (1962) 4 Ori JD 136. 


(10) Article 16 of Covenant creating 
United State of Madhya Bharat — ^Ahaoip- 
tion in the service of tiie new State — 
Mere continuation in service from b^ore 
formation of new State does not amount 
absorption. AIR 1954 Madh B 64 
(57) = ILR (1954) Madh B 301 (DB). 


(11) Officer from old regime appointed 
on temporary basis — His previous ser- 
vice must be deemed as having been 
terminated and he must be regarded ns 
re-employed. AIR 1956 AU 10 (11). 
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(19) On the formation of Union of M. 

some ofRcers of the Govenantinft 
States were retrenched and compulsorily 
letiied without beinx absorbed in the ser> 
▼ice of the new State in pursuance of the 
administrative policy — It was held that 
the provisions of Arts, 14 and 16 were 
not violated. AIR 1964 Madh B 177 (181) 
(DB). 

(13-14) Petitioner in permanent service 
of intein^tinff State declared surplus to re- 
Quiiement by new Government — Subse- 
quent absorption of petitioner in perma- 
nwt service on condition that period of 
discontinuance could be treated as of 
leave — Petitioner accepting offer — 
After retirement petitioner claiming; salary 
for period of discontinuance of service ^ 
Held that Clause (16) of the Covenant of 
tl^ Covenanting States of Madhya Bharat 
did not create any le^al rif^ht amongst 
the Civil Servants of merged States to 
claim to be in service in the new State 
— The order stood as a whole and it 
coidd not be dissected so as to enable the 
petitioner to claim beneflt under one part 
and be relieved from the obligation under 
the other part- If the order that enabled 
him to be absorbed in service was sub- 
lect to certain terms the right claimed 
could not be claimed independent of those 
terms. AIR 1957 Madh B 100 (103) (DB). 

(15) A, Assistant Master in High 
School, appointed to post of Special Offi- 
cer for Hindi by process of selection — Re- 
view of promotions made irregularly on 
basis of provisional Inter-State Seniority 
list as superseded by final Inter-State 
Seniority List — Reversion of A from 
Class li to Class III post — Reversion is 
illegal and must be quashed as the new 
appointment was made on the basis of 
eligibility and qualifications prescribed by 
State Government when it created that 
special post and not upon the rank which 
A held in antecedent post. (1969) 1 Mys 
LJ 169 (172) = 16 Law Rep 460 (DB). 

118> Cane^lnllOB of promotton. — (1) 
Where a Government servant bolding a 
lower post is promoted to a higher post 
but thereafter, such promotion is can- 
celled for some reason by order of the 
higher authorities whereupon the Govern- 
ment servant is reverted to bis original 
post, there is no question of reduction in 
rank. AIR 1957 All 162 (168) (DB) •• 

AIR 1966 All 623 (530, 531) = ILR (1956) 
1 All 637 •• AIR 1965 Cal 386 (391) 

(DB). 

(2) Reduction in rank — Government 
has power to reduce a civil servant who 
was previously promoted to higher rank. 
AIR 1960 Him Pra 24 (27) •• AIR 1963 
}*ys 109 (110, 111) * (1963) 1 Mys LJ 
127 (DB) . (Revocation of the order of 
promotion on tibe ground that it was 


passed through mistake does not amount 
to reducUon in rank so as to altnul the 
provisions of Art. 311.) 

(3) It is no point of law that beniusc 
the Railway Administration made an 
error in promoting the petitioner, llie 
Administrator must always bo an«*hore<l 
to their error and most not be peimilled 
to correct the same. The err«)neou.$ 
promotion does not invest tlie petitioner 
with a right to continue in tlie promoted 
post. His reversion, therefore, to his sub- 
stantive rank does not ^imount to a reduc- 
tion In rank as contemplated In Article 
311 (2) of the Constitution- (1966) 12 Fac 
LR 53 (54) (Cal). 

(4) Where another person’s promotion 
need be set aside before making an order 
for promotion, rules of natural justice 
require that the authority must hear the 
person before making an order adverse to 
him, particularly when done on the 
theory that he was unworthily promoted. 
(1%6) 12 Fac LR 264 (271) (Cal). 

(5) Government servant promoted to 
permanent post on substantive basis — 
Reversion without following procedure in 
Section 126 of J. and K- Constitution, 
illegal. AIR 1966 J and K 24 (26) » 
1966 Kash LJ 116 (DB). 

(6) Constitution of India (1960) Arti- 
cle 311 (2) where a Government servant 
is given a chance to officiate on a post 
on a trial basis it is implicit in the 
promotion awarded to him that be would 
be reverted on account of unsatisfactory 
performance- Since he has no right to 
the post, he cannot complain on rever- 
sion to substantive post that he has been 
deprived of a position to which he was 
legally entitled — The order of reversion 
was not by wav of punishment and it 
did not amount to reduction In rank. 
ILR (1967) 2 All 240 (242, 245) (DB). 

(7) Promoted officer cannot be reverted 
on the ground that he did not pass the 
departmental examination, when no de- 
partmental examination was specifically 
prescribed under Service Rules. (1966) 2 
Mys LJ 129 (130, 131) (DB). 

(8) Reduction in rank — A, Assistant 

Master in High School, appointed to post 
of Special Officer for Hindi by process 
of selection — Review of promotions 
made irregularly on basis of provisional 
Inter-State Seniority List as superseded 
by final Inter-State Seniority List — Re- 
version of A from Class II to Class HI 
post — Reversion is illegal and must be 
quashed. AIR 1969 Mya 306 (308) =» 

(1969) 1 Mys U 169 = 1969 Lab IG 
1219 (DB). 

(9) Cadre officer in junior scale of 
pay promoted to o^ciate in senior scale 
» Subsequent reveralon to subatanttve 
poet — Junion allowed to cemtinue to 
officiate In sezdor scale Action t^en 
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is by way of penalty because it not only 
amounts to reduction in rank but also to 
a withholding of promotion to which be 
is entitled under the Rules depending on 
availability of posts and seniority. AIR 
1908 SC 764 (769) » (1969) 1 SCi 217. 

(10) Petitioner Police Inspector of for- 
mer Coorg State and promoted as Deputy 
Superintendent of Police by new Mysore 
State Government subsequently reverted 
as Police Inspector — Petitioner being 
over 52 years of age stated as ground for 
reversion — Police Service Rule imposing 
age restriction of 52 years for promotion 
as Deputy Superintendent of Police relied 
upon — Prior approval of Central Gov- 
ernment before promulgation of Rule, not 
obtained — Proviso to sub-section (7) of 
Section 115, States Reorganisation Act 
(1956) held attracted — R^e held invalid 
for want of prior approval of Central 
Government — Order reverting petitioner 
as Police Inspector set aside- AIR 1965 
Mvs 19 (25) = (1964) 1 Mys LJ 217. 

119. Refusal to promote. — (1) Promo- 
tion — Cannot be claimed as of right — 
Decision not to promote doe^s not amount 
to imposing penalty. AIR 1969 All 213 
(214) = 1969 Lab IC 518 •• 1970 Lab IC 
160 (163) (Orissa) (DB). 

(2) Among the well-known attributes 
of public service, one that is least subject 
to exception is that no employee can 
claim as of right a promotion from one 
position to another unless he could do so 
under a statutory provision or an en- 
forceable condition of service; a variety 
of considerations govern the promotion of 
an employee, none of which alone can 
render an employee suitable for promo- 
tion; ordinarily, it is for the State or the 
promoting authority to determine such 
suitability after an assessment of all rele- 
vant considerations, such as seniority, 
competence, rectitude, and antecedent 
official records, none of which is less 
important than the other, for the preser- 
vation of purity and efficiency in public 
service; the basic or governing considera- 
tion in all promotions is what may be 
shortly described as merit or suitahilityi 
seniority is in substance one of the ele- 
ments in the assessment of merit. (1963) 

2 Mys U 248 (249) (DB) •• (1964) 1 

Mys LJ 226 (228, 229). 

(3) Refusal to select a person for a 
particular post though resulting in loss of 
some place in seniority is not reduction 
in rank. AIR 1964 All 356 (358). 

(4) Promotion is in the discretion of 
the conapetent authority, and no Govern- 
ment servant can say that he has a legal 
right to be promoted. Hence no legal ac- 
tion would lie to enforce an alleged right 
that he is entitled to be promoted. The 
remedy of the Government servant 
aggrieved in such a case lies only by way 
of appeal to the superior authorities. AIR 
1058 Manipur 86 (37). (Promotion from 


one grade to a higher grade is not to 
be made only on the basis of seniority 
but is to be made primarily on the basis 
of merit and efficiency, although seniority 
is also a factor to be taken into consi- 
deration.) ** AIR 1961 AU 315 (316) - 

1960 All LJ 60 (DB). 

(5) In a selection post a person can* 
not claim to be promoted merely on the 
groimd of seniority. It is only when 
definitely a finding is arrived at by the 
authority that the work of the senior is 
not efficient and another person is found 
more suitable, that a junior would be 
entitled to be appointed in preference to 
the senior. That is a matter which would 
not be justiciable in a writ petition. AIR 

1961 All 316 (319, 320). 

(6) Right of promotion in a cadre 
Creation of separate cadre is essential, 
AIR 1970 Pat 25 (Pr 32) = 1970 Lab IC 
53 = 1969 BLJR 405 (DB) 

(7) Refusal to promote on ground of 
inefficiency — Does not amount to dis- 
crimination. AIR 1958 J and K 43 (46). 

(8) A mere non-promotion of a Gov- 
ernment servant after consideration of 
his case for promotion does not amount 
to punishment* (1964) 1 Mys LJ 226 (230) 
(DB). 

(9) Non-selection to post in selection 
grade is not removal or reduction in 
rank. AIR 1970 Delhi 1 (6) = 1970 Lab 
IC 31. 

(10) It is the fundamental right of 
every public servant to seek higher pro- 
motion if he is eligible therefor and 
to obstruct his path of promotion 
amounts to infringement of his funda* 
mental right under Article 10. Promotion 
of employee by order of Chief Minister 
with instructions that his work be ob- 
served for six months — His reversion 
before expiry of that period is illegal — 
Amounts to deprival of his right to 
promotion. 71 Pun LR 439 (446) » 1969 
Cur LJ 146. 

(11) Promotions In Government service 
Seniority by itself does not confer an 

absolute right to promotion — Decision 
of the Government as to suitability for 
promotion is final — Superseding senior 
member without more does not amount 
to ‘reduction in rank* ~ No discrimina- 
tion is practised by promoting a member 
lower in seniority order over his superior 
— Idea of selection not ruled out im 
considering equality of opportunity — 
Superseding a senior member of the ser- 
vices is not ‘reduction in rank* of the 
senior member. (19^) 2 Mys LJ 248 
(260) (DB). 

(12) Promotion given by process 
selection — Review of promotion made 
irregulariy and promotee reverted — 
version must be quashed- AIR 1969 Mys 
806 (308) * (1969) 1 Mys LJ 169 (DB). 

(18) Non-promotion of petitioner on 
the ground of unsuitability and promoting 
another who is junior cannot bs viewed 
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aa reductl(m in rank of the petitioner or 
aa a pun ishm ent imposed on him. il004i 
1 Mys 14 226 (220) (DB). 


(14) Petitioner refused promotion on 
tiro occassions — Authorities passing an 
order that he should not be offered any 
promotion for two years — Hold the 
refusal of promotion if he was allowed 
the ^tion to refuse it could not justify 
proscription for future promotion. If by 
reason of seniority he became entitled to 
promotion he could not be set aside on 
the around of earlier refusal. (1966) 2 

^ 14 187 (188) « (1966) 7 Law Rep 616 

(DB)« 


(16) The authorities while considering 
Question of suitability for promotion 
and takinR a decision thereon were not 
acting judicially and an opportunity to 
put forward explanation by concerned 
employees need not be given. (1964) 1 

Mys 14 226 (229) (DB). 

(16) When the withholding of the 
promotion was not by way of punishment 
Article 311 is not attracted- Even assum- 
ing that the doctrine of pleasure of the 
Governor reiterated in Article 310 relates 
oiUy to tenure of office and not to the 
other conditions of service and there may 
be a justiciable right independent of Arti- 
cle 311 where there is a contravention of 
a statutory rule dealing not with the 
tenure of office but with the other condi- 
tions of service, it cannot be held that 
there was any contravention of any rule 
relatiiig to conditions of service, in not 
T^moting a government servant, where 

the very conditions of service xmder 
wmch be was holding his post clearly 
laid down that promotion can be made 
on the basis of merit and not on 
the ground of seniority alone and he 
WM fully aware of it. ILR (1962) Cut 
248 (245, 246) (DB). 


(17) Promotion of teacher of private 
school receiving grant-in-aid from Gov- 
snunent is within power and discretion 
of superior author!^ and is not justici- 
able unless it is decided in contravention 
^ provisions of some specific rules — 
Where there are no rules, promotion can- 
not automatically go by seniority — Merit, 
general suitability etc. are some of the 
matters which have to be taken into ac- 
— Promoting authority only is the 
Judge of It. AIR 1969 Manipur 1 (7). 

(16) Reduction means demotion, that is, 
putting an employee in a Lower Grade, or 
post or on a lower scale of pay. It may 
even include a case where an employee 
Is reduced to a lower stage of pay in 
ft® s®nio scale, but by no stretch of 
tinagmatton it is possible to conceive that 
a man has not been allowed to go 
^ promotion as he was not 

lomi d flt for the higher post there was a 
JW^on in his rank. AIR 1968 Manipur 
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(1^ Deputy Magistrate working as S. 
u. u. Punishment by stoppage of 
promotions and censure in character roll 
Period of suspension directed not to 
be treated as on duty — There is no 
reduction m rank ~ No further oppor- 
tunity to show muse against punishmeni 


(20) Supersession in the matter of 
promotion — Appeal Court holding it to 
be unjust— Government servant entitled to 
all ancillar>- benefits flowing from such 
redressal — Government Notification can- 
not deprive him of the right. (1969) 17 

(198) (DB)^^*^ = (19<i9) 1 Mys LJ 197 


120. Reversion and departmentaJ en- 
for same cause. — (1) Where the 
petitioner, who was a permanent Govern- 
ment servant, and who was promoted to 
a higher post purely on a temporary 
basis and until further orders, is found 
unsuitable for the post on account of 
misconduct, two courses are open to the 
Government- The first was to revert him 
to his former post without any notice 
and without assigning any cause, and the 
second, by taking disciplinary action. But 
both the courses are not open to the 
Government simultaneously, and the 
methods are only alternative. Where 
therefore it is found that the authorities 
have reverted the petitioner to his for- 
mer post, it is not open to the authorities 
to start proceedings for disciplinary ac- 
tion either themselves or through anolhcr 
authority, AIR 1968 SC 36, Rel. on. AIR 
1958 Tripura 45 (47). 


121. Retrospective orders under the 
Articles.^ — (l) The notice of termination 
of services which adversely affects the 
employee will take effect from the dale 
on which it is actually or constructively 
communicated to him. The words, 'com- 
mencing with immediate effect’ in th(^ 
notice would only moan commencing 
from the date on which the notice was 
served and not from the date of issue. 
AIR 1965 Him Pra 55 (57, 58). 


(2) Order of dismissal cannot have 
effect from any date prior to that on 
which it is communicated to delinguent 
Government servanj. AIR 1969 Cal 397 
(399) = 1969 Lab IC 1094 = 73 Cal WN 
803 •* AIR 1963 Manipur 28 (35) •• AIR 
1968 Cal 470 (471) = 62 Cal WN 690 *• 
(19561 60 Cal WN 1023 (1026) = (1957) 
1 Lab LJ 223. 


(3) Order of dismissal with retrospec- 
tive effect is in substance an order of 
dismissal as from date of order with 
superadded direction that it should ope- 
rate retrospectively as from an anterior 
date. The two parts are clearly sever^le 
—Court has power to give effect to valid 
and severable part of order but it cannot 
pass new order of dismissal. AIR 1966 
SO 961 (963)-. (1096) 2 SCR 204. ((1967) 
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61 Cal WN 880 and AIR 1961 Cal 626, 
Overruled.) 

<4l There can be no suspension of a 
person with retrospective efTect. (1963) 2 
Lab LJ 177 = (1963) 6 Fac LR 225 
(227) (Cal). 

122. Censure. — (1) Government ser- 
vant cannot legitimately complain that 
the penalties of censure and suspension 
were imposed upon him without afford- 
ing him an opportunity to show cause 
against the imposition of such penalty. 
AIR 1969 Orissa 224 (226) = 1969 Lab 
IC 1221 (DB). 

(2) An enquiry as contemplated in 
cases falling under .Article 311 (2) would 
not bo necessary for punishments other 
than dismissal, removal or reduction in 
rank, that is. in cases of lesser punish- 
ments ini’luding censure. AIR 1958 Mani- 
pur 3.5 (371. 

(3) The constitutional protection afford- 
ed by Article 311 does not extend to a 
Government servant with regard to whom 
a censure entry in his character roll is 
ordered to be made. AIR 1957 Raj 230 
(231) *• AIR 1954 Ajmer 22 (25). 

123. Deferminini; order of seniority. 

(1) Rules of natural justice — Applica- 
tion of. while determining seniority — 
Exclusion of name of certain employee 
from final seniority list though included 
in provisional seniority list — Oppor- 
tunity of making representation must be 
afforded before such exclusion 1969 Lab 
IC 893 (895) = (1969) 1 Mys LJ .325. 

(2) The right of the Government to 

regulate or determine inter se .seniority 
of its employees is implicit in the theory 
that the civil servants of a State hold 
office at the pleasure of the President or 
Governor and that so long as any statu- 
torv inhibition is not shown to be con- 
travened, the employee cannot complain 
before a Court or claim any relief on the 
basis of the failure or refusal of the 
Government to assign to him his proper 
position in the seniority list. AIR 1958 
Mad 243 (247) = ILR (1958) Mad 295 
*• AIR 1958 Mad 53 (64, 65) = ILR 

(1958) Mad 158 •• AIR 1956 Pepsu 26 
(29) = ILR (1955) Patiala 703. 

(3) Persons already declared to have 

completed their probation — Subsequent 
Order of Government to prepare integrat- 
ed seniority list to receive their promo- 
tions with retrospective effect — Illegal 
AIR 1969 Andh Pra 118 (123) = (1969) 

< Andh WR 85. 

(4) Article is attracted when reduction 
is as a punishment; it does not apply to 
the case of a public servant whose rank 
is reduced in the fixation of seniority 
list. AIR 1961 Ker 203 (207) = 1960 KLT 
(1200) ** AIR 1062 SC 1704 (1710). 

(5) Whenever the Government wanted 
to change the rules as to seniority or to 
refix the seniority with reference to a 
particular service the persons in service 


likely to be affected need not be given 
an opportunity of being heard and no 
principle of natural justice can be said 
to have been violated if such opportunity 
was not given. 

A person who had obtained a benefit 
in the way of seniority by relaxation of 
rules and w'ho has been deprived of that 
benefit by a subsequent cancellation of 
such relaxation cannot claim as of right 
any particular rank in his substantive 
cadre and least of all can he seek to en.< 
force such a right. AIR 1959 Mad 1 (4, 
5, 6, 7) = (1958) 2 Mad LJ 379 (DB). 

(6) Fixation of seniority — Service 
Rules vesting discretion in authorities — 
No arbitrary exercise of discretion — 
Courts will not interfere with the order 

— Posts and Telegraphs Manual, Vol: IV, 
Chapter II. Rule 38. AIR 1962 Orissa 20 
(21) = ILR (1961) Cut 303 (DB). 

(7) The expression ‘rank’ in Article 311 
(2) has reference to a person’s classifica- 
tion and not his particular place in the 
same cadre in the heirarchy of service 
to which he belongs AIR 1966 SC 1197 
(1200) AIR 1962 SC 1704 (1710). 

(8) Losing some places in seniority list 

is not tantamount to reduction in rank 
within Article 311 (2). AIR 1966 SC 1197 
(1199, 1200) = (1966) 3 SCR 61. (AIR 
1960 Cal 209, held overruled in AIR 1962 
SC 1704.) *♦ AIR 1966 SC 1529 (1633, 
1634) = (1066) 3 SCR 106. (W. P. No, 
531 of 1961, dated 12-12-1962 (Mys), 
Reversed.) ** AIR 1962 SC 1704 (1710) 

•* AIR 1968 All 276 (278, 279) 

— 1968 Lab IC 1027. (Petition chal- 
lenging an or'ler which has resulted only 
in the loss of seniority is not maintain- 
able under Art- 311.) *• (1966) 2 Lab LJ 
374 (.389) = (1964) 8 Fac LR 375 (All). 
(Seniority of Munsif reduced In same cadre 

— .4rl. 311 (2) held not applicable since 
order did not amount to reduction in 
rank.) 

(9) Government servant — Fixation of 
his seniority in cadre — No law as to — 
It depends upon discretion of Government 

— No writ of mandamus can be issued. 
AIR 1963 All 358 (360). 

(10) Refusal to select person for 
particular post — Losing place In senio- 
rity list in same cadre — Not reduction 
in rank. AIR 1964 All 356 (358). 

(11) Reduction in rank — What con- 
stitutes — Reversion of Government ser- 
vant from officiating post to his substan- 
tive post resulting in loss of seniority in 
that post — Reversion must be held to 
be bv way of punishment — Appeal 
No. 138 of 1956, dated 26-7-1956 (Bom), 
Reversed — Government of India Act 
(1935), Section 240 (3). AIR 1962 SC 8 
(10. 11) = (1962) 1 SCR 886. 

(12) Railway servant — Reduction in 
rank bv way of seniority — Order held 
not justiciable. AIR 1959 Mad 68 (71) « 
71 Mad LW 750 (DB). 
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Articias 310 & Sll — Note 123 (contd.) 

Pnliri Adminislfftlive, Finance and 

/lOKm .P»recl Recruitmenti Rules 

(I960), Rules 2, 7 (2) (b), 7 (2) (a) (i> 

^ ■” Combined competitive 
e^^matioji m accordance with Rule 2— 
While drawmg up the results, separate 
r^inR of candidates only for p«ilice ser- 
??«fi separate column is invalid — 
unilateral decision of Stale Government 
to demote a police officer to lower place 
m list of seniority affects his future 
Chance of promotion to higher rank — 

provisions of Arh 
cie 311 principles of natural justice 

Lab IC 738 

(741, 742) (Orissa) (DB). 

(14) Unaccepted officiating Palwaris — 
Such Palwans are not included in R 16 
Pun.l^ Revenue Patwaris Class III Ser- 
Vice Rules • — Names of such persons are 
not mamtamed in the register kept in 
specified form for other Patwaris — Un- 
accepted Patwaris terminated as a result 
ot their participating in strike — Subse 
quent re-instatement — Past service 
ordered to be counted only for the pur 
^Se of pension under Rule 4.20 (a) of 
Punjab Civil Service Rules — Govern- 
ment order fixing seniority — Candidate* 
continuing to work during strike given 
swiority over candidates participating in 
strike^ — Order is only administrative — 
No discrimination violating Arts. 14 and 
16 of the Constitution — Order fixing 
seniority does not amount to dismissal, 
removal or reduction in rank within the 

A***- 311 not attract, 
ed, (1967) 69 Punj LR 1036 (1041). 

(15) An alleged breach of service rules 
does not give to an employee of the Gov- 
erntnent any cause of action. Hence, to 
a suit to get an order fixing the .seniority 
?C « plaintiff, an Assistant Surgeon in 
the Puni&b Civil Medical Service, in con- 
travention of Government Service Rules 
declared illegal and ultra vires, the provi- 
sion of Article 310 of the Constitution is 
attracted and the matter is not iustici- 
able. 64 Punf LR 774 (780) = (1962) 2 
Lab LJ 725. 

(16) Integration of services on reoi^a- 
uizatiOB of State — List prepared by 
considering all relevant factors — Revised 
list and reflxing particular servant’s 
seniority — Representation of all affected 
secants not considered — Revision is 
whimsical and arbitrary and violative of 
Article 14 — Mysore Government Order 
No. G. A. D. 20 I. G. S. 62 dated 20-7-63 
held ultra vires and illegal. AIR 1966 
Mys 31 (36)= (1965) 1 Mys LJ 392 (DB). 

(17) Whenever the Government pro- 
to modify or amend the rules relat- 

Iv* s®“*®rity and refix the seniority of 
The Government servants with reference 
TO rach rules, the affected servant cannot 
contend that his reduction in rank is by 
way of punishment. The loss of seniority 


of the petitioner whieh resulted from the 

Th? n rr swnoritv inter .se between 

the petitioner and another would not 

amount to a rediielion in rank «l a peiud 

nuliire s‘> ns h) attract the applieation of 

2.)«) = ,i8 Mys LJ 1)22 (DB) *• AIR 
»)hid .W (68) - ILR (19.'>8) Mad l’)« 
(Re-adjustment of the order of .seniority 
will not amount to a reduction in rank.) 

(18) Promotion of as.si.stant teacher a.s 
headniasler in Railway High School _ 
Provisional panel made l>v General Mana- 
f „ »»ecordance with Railway Board’s 

mL Om"'. ‘ ^ » 24, dated 

8 th October. 1958, acot rding to which 

fresh panel to be made after existing one 

T P*'^*^* rearranging 

seniority affecting the petitioner — Held. 

this was not a rectification of clerical 

mistake and General Manager could not 

invoke even his inherent power 1969 

Lab 1C 483 (484)= 16 Fac LR 440 (CaU 

. iiV r" '■espect of selection grade posts 

amongst 

tlie officers in that cadre, and onlv that 
officer who in the opinion of the autho. 
mv making the selection is considered 
m IS selected for the post. Hence no 
Government servant in a particular cadre 

th?f ® selection grade in 

that cadre as of right on the ground of his 

seniority. His suitability for that post must 
farVinn® ''r the subiectiVe satis! 

„ ^,2®) (Regulation of Seniorilvl 

Rules (I954J, Rr 2 (g) and 3 (3) (b) — 

r~ Government has been 
f p" c declare any post as ‘Senior 

scribed for such declaration — For purpose 
of "PPlyinB Rule 3 (3) (b), deflniboT in 
R- 2 (g) IS sole guide and whether person 
acting in an equivalent post was on de 

promoted to 
>mmaterial — If de- 
finition in R. 2 (g) included only officia- 
tion subsequent to appointment to I P s 
cadre aHer termination of deputation from 
parent Department, second part of defUii 
tion would become unnecessary and mean- 
mglew and it would Involve an interregnum 
which cannot be reasonably imputed to 
Seiwice Rules. (1967) 14 Fac LR 72 
82) = (1967 ) 2 Lab LJ 289 (Cal) ' 

(21) Government taking over manairp- 

Its employees as Government servants 
from 20-11-55 — He4d on facts that B 
who became a second grade clerk in 1951 
was clearly entitled to a higher rank 
than A, a Government servant, who be- 
c^e a second grade clerk only on 4-12- 
1953 — Services rendered by B In private 
trust fund are to be treated as part of 
scrviC6S rend€r6d undsr Govsminf^nf air 

iT4J6"?DlL ‘ 
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Articles 310 and 311 (conld.) 

124, Grounds of dismissal or removal. — 

(1) A Government servant may be dismiss- 
ed or removed for any good and sufficient 
reason. \^ere the Government Servants 
Conduct Rules prohibit the doing of cer- 
tain thing, a breach of the rule will be a 
good and sufficient reason for dismissal. 
AIR 1956 Raj 28 (29) = ILR (1955) 5 Raj 
887 (DB). 

(2) So long as it is not complained that 
there has been an infringement of Arts. 310 
and 311, High Court would not be justified 
in setting aside an order of removal (for 
disobedience of transfer order) of Governor 
whose pleasure with regard to termination 
of servfces of Government Servant serving 
in a State is final. 1958 All LJ 218 (221). 


(3) Where a Government servant is dis- 
missed or removed from service on certain 
charges, it is open to the Court to go into 
the question of the sufficiency of the rea- 
sons on which the order or dismissal or 
removal is based in order to satisfy itself 
whether the reason given can at all be a 
“good and sufficient reason” for the dis- 
missal or removal. ILR (1958) 8 Raj 432 
(434) (DB). 

(4) The Court can consider not only whe- 
ther the reason given for dismissal or re- 
moval can at all be a reason for such ac- 
tion but also whether the finding of the 
dismissing authority that a certain ground 
has been made out is a bona fide one. AIR 
1956 Mad 220 (225) ** AIR 1956 Pepsu 19 
(26). 

(5) Dismissal of public servant based on 
two charges — Subsequent finding of guilt 
on one charge only — Order of dismissal 
cannot be maintained. AIR 1963 Punj 336 
(338) =65 Pun LR 571 (DB). 

(6) Order of dismissal based on charges, 
findings on some of which are vitiated — 
Order of dismissal is to be set aside and 
cannot be justified on the basis of remain- 
ing charges. AIR 1962 Orissa 78 (81, 82)= 
27 Cut LT 265 (DB). (Findings on charges 
vitiated.) 

(7) If a person has been guilty of in- 
discipline and has been punished on previ- 
ous occasions those factors are usually t^en 
into consideration in awarding punishment 
though they should not be taken into con- 
sideration in finding the applicant guilty of 
that particular charge. AIR 1959 All 624 
^625)= ILR (1957) 2 All 246. 


(8) Where the guilt of taking bribe h 
proved against the public servant, it is suf- 
ficient to entail dismissal from service anc 
me fact that the enquiry officer exceeded 
me scope of enquiry on other counts ii 
immaterial and the dismissal cannot be chal- 
lenged on this ground. AIR 1960 All 61f 
(619)= ILR (1960) 1 All 214= 1960 Q 
LJ 1290 (DB). 


(9) Where a Government servant was 
dismissed merely on the aound that he 
had received some money from one person 
for being paid over to another which he 
accordingly did, it was held that this was 
no reason at all for punishing him, TT.R 
(1958) 8 Raj 432 (435) (DB). 

(10) It is not necessary that the ground 
on which a public servant is dismissed 
must amount to or be akin to a crimmal 
charge. AIR 1951 Mad 882 (882) (DB). 


(11) Dismissal or removal of a Govern- 
ment servant may be justified on groimds 
of inefficiency, insubordination and general 
reputation of corrupt conduct AIR 1951 
Mad 882 (882, 883) (DB). 

(12) The guarantee provided in Art. 811 
did not refer only to the procedural aspect 
— Matters wholly unconnected with condi- 
tions of employment could not be taken 
into consideration in imposing punishment 
(1963) 1 Lab LJ 512 (516, 517) (Mad). 

(13) In order to enable a master to take 
disciplinary action against his servant it is 
not a condition precedent tiiat misconduct 
on the part of the servant must arise within 
his employment and not outside his em- 
ployment. There is no reason why this 
principle should not apply to public ser- 
vants. AIR 1960 Bom 285 (286, 287)= 61 
Bom LR 1537= 1959 Nag LJ 441 (DB). 


(14) Disrespectful statements made against 
a^ superior in an appeal to the higher autho- 
rities will amount to indiscipline and mis- 
conduct for which Government servant may 
be dismissed. AIR 1956 Orissa 99 a01)= 
ILR (1956) Cut 29 (DB) AIR 1954 Him 
Pra 1 (4). 


(15) The High Court will not normally 
question the correctness of the decision of 
punishing authority where the Government 
servant has been given a reasonable 
opportunity as contemplated by A^cle 811, 
Clause (2). AIR 1956 Bom 483 (487) •* 
AIR 1956 Bom 455 (458)= ILR (1956) Bom 
707 (DB) AIR 1956 Raj 28 (29)= ILR 
(1955) 5 Raj 887 (DB). 

(16) Enquiry into integrity of public ser- 
vant — Defence that assets were increased 
on account of gifts from father or mother 
— Onus to prove on delinquent AIR 1964 
Cal 415 (417)= (1906) 1 Lab LJ 111. 

(17) Order of removal on groimd of ao* 
ceptance of private service by Government 
servant — Inaccurate references in order 
to Rule 13, Government Servants Conduei 
Rules instead of Rule 15 and also to ft 
particular Government Order vsdiich was not 
applicable — Held did not afreet validity 
of the order. AIR 1959 SC 586 (542)=* 
1959 Supp (1) SCR 892. 

(18) Mere passing of resolution of 

— ^ No breach of Disctollnaiy Rules. AIR 
1959 All 614 (616). 
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Arade 310 and 311 (contd.) 

125. Grounds of dismissal — Subversive 
activities ~ See also Note 41. — (1) Refe- 
iwce in charge sheet only to political lean- 
tog ^ but not to any objectioDable activity 
havmg relation to politics amoimting to mis- 
t^duct — Dismissal on basis of charge 
sheet — Dismissal amounts to ftmdamental 

record. AIR 1967 Mad 
892 g94, 395)= 1965 Mad WN 26 (DB), 
fW* P* No* 113 of 1960 (Mad), Reversed.) 

(2) A rule providing for the discharge or 
compulsory retirement of a Government 
Servant for being involved in subversive 
achviaes prejudicial to national security is 
not oi^n to impeachment on the ground of 
its being too vague and indefinite and as 
^ch as being violative of Article 14. AIR 
1958 SC 232 (237) AIR 1958 Andh Pra 

^ (292, 293)= ILR (1958) Andh Pra 310 
(DB)* 

governing the conduct and 
discipline of Government servants may pro- 
vide for the dismissal or compulsory retire- 
ment of persons involved in such subversive 
activities and in such cases a jmeciai short 
procedure may be provided and the provi- 
rfons of such special procedure would not 
be an infringement of Article 14 of the Con- 
stitution. AIR 1958 SC 232 (237, 238) 
AIR 1956 Mad 220 (223) AIR 1956 
Pepsu 19 (23, 24). 

(4) The subversive activity for which a 
Government servant can be dismissed or 
compulsorily retired must be an unlawful 
activity. Being *a member of the Com- 
munist Party or of a Labour Union, which 
IS not declared to be unlawful, will not 
amount to “subversive activity" AIR 1950 
Mad 220 (224). 

(5) Government servant cannot be held 
to be guilty of misconduct by being mem- 
ber of an association formed by Government 
servants, which has no*" been rern^nised by 
Government. AIR I960 All .353 (.358, 357 
858)= ILR (1959) 1 All 787 (DB). 

(6) Public servant’s freedom to vote for 
any political party does not mean ‘active 
membership’ and open participation in sub- 
versive organisation. Concealment of the 
fact of ‘active membership of a subversive 
organisation’ would certainly be a concej- 
ment within the meaning of R. 1706 of 
Railway Est. Code relating to dismissal. 
AIR 1958 Cal 654 (656)= 62 Cal WN 352. 

(7) Mere association with persons who 

are engaged in subversive acdvitie.s is not 
enough to Justify dismissal or compulsory 
retirement of Government servant unless he 
is associated with the o^^hers in the sub- 
versive activities in which they are engaged 
AIR 1956 Mad. 220 (224) •• AIR 1956 

Pepsu 19 (25). 

(8) M^ere the authorities have Ae power 
imder me relevant Service Rules to termi- 
nate the services of an employee simply by 
Sivtog notice and also have power under 
ft different rule to terminate -his servlcee 


on Ae grmind of his engaging in subver- 
sive activities preindiciul to luiHonul secu- 
ri^’, and Ac authorities profe.ss to follow 
the latter course, the pri>cedure pre.scribed 
by Ae Rules in this connection must be 
followed. AIR 1958 SC 232 (236), 

(9) The termination of service of a Gov- 
ernment .servant on the ground of his l^e- 
h»g a Communist or Trade Unioni.sl does 
not infringe his Fundamental Right nnder 
Article 19 (1) (c). AIR 1958 SC 232 (238). 

(10) The tennination of the service.s of a 
railway servant by notice nnder Rule 3 of 
Ae Railway Service.s (Safeguarding of 
National Securit>-) Rule.s, 1949, does not 
constitute a punishment so as to amount to 
Asmis.sal or rem«)val wiAin Ae meaning of 
Article 311. AIR 1958 SC 232 (238). 

(11) The Railway Services (Safeguarding 
of National Security) Rule.s. 1949, arc pros- 
pective in their operation and action can 
only be taken imder Aem in regard to sul>- 
versive activities being presently indulged 
in or likelv to he indulged in. AIR 1958 
SC 232 (239). 

(12) Wc.st Bengal Government Servants 
Conduct Rules (1959). Rule 4 — A.ssocia’ion 
of public servant with girls taking intoxicat- 
ing drinks alleged to be imbecotning con- 
duct — Held case not covered by Rule 4 
— Rule 4 not retro.spective. AIR 1964 Cal 
503 (514, 515)= 68 Cal WN 215. 

(13) Even in the absence of a specific 
rule in Ae Government Servants' Conduct 
Rules prohibiting strikes a Government ser- 
vant in an administrative department going 
on strike will be guiltv of serious indisci- 
pline, AIR 19.56 Raj 28 (29)= ILR (1955) 
5 Raj 8S7 (DB). 

126, Criminal proceedings against officer. 
— - (1) The fact Aat the officer has com- 
mitted an act for which he may be crimi- 
nally prosecuted is no bar to his being 
departmentally proceeded against and dis- 
missed if he is roimd guilty in such 
mental enquiry. AIR 1956 Mad 460 M'-!l) 
= 1956 Cri L Jour 1081 *• AIR 1955 
Pepsu 97 (98)= ILR (1955) Patiala 416 ** 
AIR 1951 Cal 179 (181). 

fBut see AIR 1954 Assam 18 (21)= IT.R 
(1954) 6 Assam 107= 1954 Cri L Tour 31 
(DB).] 

(2) Even where a civil servant has been 
acquitted of charges in Ae criminal pro- 
ceedings in a Court departmental proceed- 
ings under Article 311, Clause (2) in res- 
pect of identical charges would not be with- 
out jurisdiction. AIR 1955 Pepsu 97 (98) 
= ILR (1955) Patiala 416 AIR 1953 Cal 
316 (319)= ILR (1952) 2 Cal 254 AIR 
1967 Mad 315 (316, 317)= 78 Mad LW 
692 (DB). 

[See AIR. 1957 Orissa 51 (54)= ILR 
(1956) Cut 615 (DB).] 

[See however AIR 1965 Mad 502 (505) = 
(1965) 2 Mad LJ 90.] 

[But see AIR 1959 Madh Pra 46 (48) •• 
AIR 1950 Punj 106 (108)= ILR (1956) 
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Articles 310 and 311 — Note 126 (contd.) 
Punj 77 (DB) 1951 Nag L Jour 593 
(595) (DB).] 

(3) It cannot be said that in the case 
of an acquittal by a criminal Court the 
departmental proceedings cannot be initiated 
on the same facts. Even in the case of 
acquittal the departmental proceedings may 
follow when the acquittal is ‘other than 
colourable’. 1968 Lab IC 63 (65)= 79 
Mad LW 635 ** (1966) 13 Fac LR 405= 
(1967) 1 Mad LJ 146 (147). 

(4) Government servant prosecuted on 
criminal charge and honourably acquitted 
— Departmental ).;roceedings in respect of 
same matter — Not open to authorities. 
AIR 1959 Madh Pra 46 (48. 49)= 1958 
MPLJ 681. 

(5) Where a criminal case on same al- 
lega'ions was pending the enquiring officer 
onehl to have sia\ed the departmental en- 
(juirv peixling concltision of Criminal case. 
AIR 1966 J and K 73 (75)= 1966 Kash LJ 
142. 

(6) As mere prosecution is not conviction 
and the pendency of a criminal prosecution 
is no proof of the guilt of an accused, to 
call upon a man to show cause why he 
should not be dismissed from Government 
service because of the pendency of a cri- 
minal prosecution against him is only to 
make a nonsense of a charge of misconduct. 
AIR 1961 Cal 626 (629)= 65 Cal WN 607 
(DB). (Overruled on another point in AIR 
1966 SC 951.) 


(7) It is not the true position of law tc 
state that wherever it is possible to prose- 
cute a Government servant in a Court ol 
law (he authorities would be precluded from 
proceeding against him departmentally undei 
any conceivable circumstances. Whethei 
the concerned Railway Code provides foi 
disciplinary proceedings after acquittal b> 
a crirninal Court or not, the right to exer- 
cise the disciplinary jurisdiction is always 
there when a charge of sufficient gravity U 
alleged against an employee. (1966) 1 Mad 
LJ 306 (307)= 78 Mad LW 692 •• AIR 
1967 Mad 315 (316, 317). 

(8) In an enquiry against a Govemmeni 
servant once a properly constituted autho- 
rity has arrived at a decision, then its suc- 
cessor in office cannot enter upon a re- 
consideration of the matter so as to arrive 
at another and totally different decision. 
AIR 1958 Madh Pra 413 (414, 415)= 1959 
MPLJ 465= 1958 Cr LJ 1485. 

(9) The Government servant, who has 
been dismissed from service by way of de- 
partmental action for corruption, can be 
later on prosecuted and punished in a Court 
of law. See AIR 1954 SC 375 (378)= 1954 
SCR 1150= 1954 Cri L Jour 993. 

(10) Although Government employee may 
have been acquitted by a criminal Court 
on a charge of Criminal misappropriation, 
he may stiU be held responsible for the loss 


and may be removed from service. AIR 
1956 All 43 (45). 

(11) Criminal charge against public ser- 
vant — Acquittal on basis of benefit of 
doubt — Departmental inquiry in respect 
of same charge is not against natural j'us- 
tice — Standard of proof in criminal case 
and departmental inquiry not same —Orissa 
Service Code, Vol. II Rule 5 (c). AIR 1963 
Orissa 73 (78, 79)= ILR (1962) Cut 125 

AIR 1956 Pat 228 (230) (DB). 

(12) Suspicion of theft without actual 
proof of theft at a departmental inquiry is 
a sufficient reason for the removal of a turn- 
er in a railway machine shop. AIR 1957 
Hyd 13 (13)= ILR (1956) Hyd 644 (DB). 

127. Suit for declaration. — (1) In a suit 
for declaration that the plaintiffs dismissal 
from service was wrongful and for arrears 
of pay it is not necessaiy for the plaintiff 
to refer to Article 311 (2). 1963 MPLJ 28 

= 1963 Jab LJ 94 (DB). 

(2) Government officer — Dismissal of — 
Suit filed by officer to challenge validity 
of order of dismissal is maintainable. AIR 
1966 SC 1313= (1966) 2 SCJ 777. 

(3) A plaintiff, who is compulsorily re- 
tirable but is discharged from service, is 
not entitled to a declaratory decree that the 
discharge is not valid and that he must 
still be regarded as being in service, AIR 
1956 Punj 42 (43)= ILR (1955) Punj 1279. 

(4) A declaration cannot be granted where 
at the time of the decree the circumstances 
have changed and on account of the highly 
advanced age of the plaintiff and other cir- 
cumstances, he cannot be properly restored 
to his office. AIR 1953 Cal 188 (193)= 
ILR (1953) 2 Cal 249 (DB). 

(5) Where a Civil servant, whose dis- 
missal from service was found ultra vires 
and Illegal, had prayed for a declaration 
that the dismissal was ultra vires and ille- 
Sal — Held that the plaintiff was entitled to 
a declaratory decree prayed for, taking into 
account the circiimstances of the case. AIR 
196() Pat 366 (370, 371)= 1960 BLJR 312 
(t)B). 

(6) Suit by Government servant for de- 
claration that order of his dismissal was 
void and he still continued in service — 
Plaintiff reaching age of superannuation 
tending decision of appeal against the deci- 
sion in suit — Held it wovud not be prc^ 
per for the apellate Court to grant plain- 
Wf-appellant declaration that he continued 
in service up to the date of decision of 
appeal. AIR 1963 Raj 57 (62)= 1963 Raj 
LW 128. 

(7) Person appointed as additional Gov- 
ernment Advocate which at the time was 
tenure post — Subsequent alteration of 
Rules providing for superannuation at th© 
age of sixty — Termination of services of 
appointee imder new rules before the ex- 
piry of period of tenure for which he had 
been appointed — Proper remedy is civil 
suit. AIR 1959 All 169 ( 176 , 178 . 179 ) 
(DB). 
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Aitides 810 and 311 ^ Note 127 (contd.) 

(8) Suit for declaration that the charge- 
sheet issued to the plaintiff in a depart- 
mental enquiry is illegal on the ground that 
there is no evidence to support it, is in 
law maintainable. AIR 1964 Pat 168 (174). 


(9) Where a suit was brought challenging 
an order of dismissal of a public servant, on 
tire ground Aat the order was passed by an 
officer subordinate to the officer by whom 
ttie dismissed public servant had been 
appointed, and pending the suit an order of 
di^issal is passed by the proper authority, 
tile Court wul not pass a declarator^' decree 
to the effect that the dismissal of the 
plaintiff is void and that he is still in service. 
AIR 1950 All 212 (223)= ILR (1950) All 
1222 (DB). 

(10) Where in a suit for a declaration 
that the order dismissing the plaintiff from 
•ervice was illegal, null and void and for con- 
sequential reli«s and to recover arrears of 
salary, etc., it is proved that the show 
cause notice against the proposed punish- 
ment was vitiated, the plaintiff would be 
entitled to the declaration that the plain- 
tiff was in the service of the Government 
on the date of the suit and to arrears of 
salary only upto the date of the suit. AIR 
1963 Gui 244 (250). 


(11) Dismissal of clerk of Andhra Uni- 
versity for alleged misconduct — Suit for 
declaration that dismissal was unjust and 
illegal — Onus is on the University to 
satis^ the Court about propriety of its 
dismissal — Suit for bare declaration with- 
out further claim for damages or restoration 
to office is maintainable. AIR 1951 Mad 
870 (871, 872, 873)= (1951) 1 Mad LJ 518. 


(12) In a suit for declaration that the 
plAinmPs dismissal was wrongful on the 
nound that no opportunity was given to 
him as required oy Article 311 (2) the 
failure to give an opportunity is a part of 
cause of action and must be taken to have 
accrued at the place where the order of 
dismissal was passed so that the Court at 
that place has jurisdiction to entertain the 
fuit. AIR 1956 Sau 75 (76). 


(13) No suit to declare invalidity of the 
decision of a statutory tribunal is maintain- 
able for a mere error of fact or of law. 
AIR 1966 Cal 42 (44)= (1968) 2 Lab LJ 
617 (DB). 

(14) In a suit for declaration that a Gov- 
ernment servant continued in service till 
filing of plaint, based on a finding that the 
order of dismissal was void and has to be 
regarded as non-existent or ineffective, civil 
Court is not sitting in appeal over the deci- 
sion of departmental authorities. (1957) 70 
Mad LW 905 (969)= (1957) 2 Lab LJ 668. 


(15) Removal of Government servant — 
Suit for declaration that removal was un- 
constitutional and illegal — Questions that 
can be decided in su^ suit — Findings of 
tribunal conducting departmental enquiry 


not to be considered AIR 1903 Tripura 20 
(25). 

(16) Duty of Coiut — The Court is not 
to re-consider on facts the decision in the 
departmental enquiry — The Court is not 
entitled to go into the facts to find out as 
to whether the finding is correct or not. 
AIR 1960 Bom 225 §29)= 61 Bom LR 
1625. 

(17) Dismissal of police constable after en- 
quiry — Finding by Deputy-Inspector Gen<>- 
ral of Police that constable was so hot-head- 
ed that he might prove source of danger to 
others at any provocation or no provocation 

— Held, Court would not lightly interfere 
with decision in absence of some jurisdic- 
tional or other similarly serioas legal in- 
firmity justifying judicial interference. (1966) 
68 Pun LR 874 (878). 

(18) Suit for declaration that order for 
removal from Government service was un- 
constitutional — Natiue of decree that can 
be passed — Future salar>' until reinstate- 
ment cannot be awarded. AIR 1963 Tripura 
20 (31). 

(19) It is the choice of the Government 
servant who challenges the order of his 
dismissal from service as illegal, either to 
sue for a declaration or to claim the actual 
arrears of salary, that might be clue up to 
the date of the .suit. AIR 1959 Madh Pra 
46 (49)= 1958 MPLJ 681= (1959) Lab LJ 
47. 

(20-21) Disciplinary action against railway 
servant — Order of suspension as punish- 
ment under Rule 1702 of Railway Esta- 
blishment Code — Substantial non-compli- 
ance with procedure laid dowm in Rule 1711 
and Article 311 — Civil Court has jurisclic- 
Hon, even before second stage under Arti- 
cle 311 has arrived, to declare suspe^nsion 
order void. AIR 1964 Pat 168 (171, 172). 

(22) In case of wrongful dismissal, dec- 
laration entitling petitioner to recover salary 
for 12 years without discharging any duty 
and without proof of damages would not 
be proper. AIR 1962 Raj 244 (247)= 1962 
Raj LW 296. 

(23) Suit filed in 1958 against State of 
Bombay — Suit pending in trial Court in 
I960 — Liability of defendant in suit — 
Effect of Sections 60 and 61 of Bombay 
Reorganisation Act on suit — Liability 
held to be that of State of Maharashtra 
whether suit was on contract or on action- 
able wrong — Held, that State of Maha- 
rashtra was necessary party, AIR 1965 Gui 
173 (179)= ILR (1964) Guj 1116 (DB). 

(24) Railway servant — Dismissal in con- 
travention of Article 311 (1) — Civil suit 

— Decree declaring dismissal as illegal 

Reinstatement and second order of dismissal 
by same officer after fresh inquiry — Appli- 
cation under Article 226 — Principle of 
res judicata applies. AIR 1959 Punj 37 
(38)= ILR (1957) Punj 1833. 

(25) Setting aside order of dismissal from 
•ervioe should be treated as passed on 
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merits in'esi>ective of grounds on which it 
is passed. ILR (1960) 10 Raj 952= 1960 
Raj LW 385 (386, 387). 

(26) Civil servant retired from service, 
filing suit for mere declaration as to his 
date of birth — Plea that he should sue 
for being reinstated — Suit for mere dec- 
laration of birth date is maintainable. 1967 
Cur LJ 70 (72) (Punj). 

128. Suit for salary. — (1) A civil servant 
is entitled to sue for arrears of his salary. 
AIR 1954 SC 245 (249)= 1954 SCR 786 
AIR 1955 Assam 17 (20)= ILR (1954) 
6 Assam 383 (DB) 1965 All LJ 292 
(294) AIR 1961 Cal 626 (635)= 65 Cal 
WN 607 (DB). (Overruled on another 
point in AIR 1966 SC 951.) 

(2) A civil servant, who has been dis- 
missed or removed from service and whose 
dismissal or removal from service is illegal 
and ultra vires, can sue the Government 
for arrears of his salary. AIR 1958 SC 36 
(41) AIR 1955 SC 600 (601)= 1955-2 
SCR 391= ILR (1956) 1 All 131. (AIR 
1951 All 205, Reversed.) AIR 1954 SC 
245 (249, 251)= 1954 SCR 786 «♦ AIR 
1947 FC 23 (26)= 1947 FCR 89= ILR 
(1947) Kar (FC) 52. 

(3) The principle that a civil servant 
holds office during the pleasure of the head 
of the State refers to the tenure of office 
of the civil servant and does not imply that 
his service is ex gratia or that his salary is 
in the nahire of a bounty. AIR 1954 SC 
245 (250)= 1954 SCR 786. 


(4) Claim for arrears of salary 

Suspension on untenable allegation 

Suspension set aside and employee 
reinstated — Claim is maintainable. AIR 
1965 Cal 281 (282)= 68 Cal WN 1028. 

(5) Railway servant dismissed on basis of 
conviction for offence unconnected with his 
duty — Conviction set aside in appeal — ^ 
Order of dismisd also set aside — Servant 
w entitled to his pay for period between 
dismissal and reinstatement. AIR 1965 Cal 
75 (76, 77, 79) ®® AIR 1961 Mad 486 (490 
to 593)— (1961) 1 Mad LJ 273 (DB). 

(6) Dismissal of Railway servant — Dia- 

declared void and reinstatement 
ordered — Claim to salary for a period 
prior to three years of institution of suit 
tor recovery of arrears will be barred by 
Article 102, Limitation Act, 1908. AIR 

MPU 


|7) Though a Government servant is en 
titled to recover arrears of salary for perio< 
ot service already rendered at his usua 
rate of pay, unless he has statutory rieh 
to the same. AIR 1965 Cal 484 (488^ 
1965 (2) Cri LJ 471= (1965) 1 Lab LJ 816 

(8) Government servant — Ri^t to salarj 
— M. B. Civil Service (Classification. Con 
tool and Apoeal) Rules, 1956 — Wiffihold 
mg of pay by way of punishment is ulta 
Vires tihe Rules of 1956 — Su<^ punishmen 
is agamst die spirit of Aitide 23 of tb 


Constitution. AIR 1960 Madh Pra 803 
(304)= 1960 MPLJ 836 (DB). 

(9) Dismissal of Civil servant jin 

contravention of Section 240 (2) of 

Government of India Act (1935) — Suit 
by servant for recovery of arrears of pay, is 
maintainable — Relief need not be umited 
to declaration only. AIR 1954 Mad 1155 
(1158, 1159)= (1954) 2 MPLJ 254 (DB). 
(Reversed on another point in AIR 1955 SC 
817.) 

(10) Government servant — . Servant dis- 
charged of offence — Suspension during 
trial — ' After discharge, servant claiming 
pay for suspension period — Servant is en- 
titled to his pay. AIR 1966 J. & K. 27 (28, 
29)= 1966 Kash LJ 126. 

(11) Suit for arrears of salary by dismiss- 
ed Government servant without seeking dec- 
laration for quashing order of dismissal — 
Decree for arrears of salary can be granted. 
AIR 1959 Madh Pra 46 (48)= 1958 MPLJ 
681. 

(12) Suit for declaration that dismissal 
order was void or illegal relief founded on 
allegation of breach of provisions of Arti- 
cle-^ Plaintiff bound to ask for salary for 
period between dismissal and filing of the 
suit — If plaintiff omits to sue for arrears 
of salary to date of suit a second suit for 
arrears prior to that date would not be 
competent in view of Order 2, Rule 2, Civil 
P. C. AIR 1968 Bom 304 (307)= 69 Bom 
LR 710 (DB). 

(13) Government servant — Supersession 
or Reduction in rank — - Remedy — Ques- 
tion as to how much more amount Gov- 
ernment servant was entitled to — Sepa- 
rate suit and not writ petition would ^ 
proper remedy. AIR 1961 All 316 (317, 
818). 

(14) Civil P. C. (1908), Section 9 — Suit 
by government servant to recover money 
on the ground that his promotion was with- 
held illegally does not He. ILR (1962) Cut 
243 (244, 246) (DB). 

(15) Suit by railway servant against Union 
of Iiidia for arrears of salary — P lain tiff 
claiming that he was entitled to draw salary 
on basis of old scales — Amount claimed 
representing difference between old scale 
and new scale — Suit is maintainable. AXR 
1961 Punj 329 (331). 

129. Suit for pension.— (1) Suit for pen- 
sion — Not maintainable — Penrfon is an 
ex ^atia payment made out of discretion 
of the Government — ^ Suit for, not main- 
tainable. AIR 1963 Mad 49 (49, 50) •• AIR 
1937 PC 27 (29, 30)= 64 Ind App 40= 
ILR (1937) Mad 517. 

(2) Suit for. pension in cases not covered 
by Pensions Act is competent AIR 1962 
Pun) 8 (16)= ELR (1961) 2 Punj 179 (DB). 

(3) Gratuity is a matter in the discretfon 

of the Government and a suit by a retired 
railway servant for recovery of gratuity i* 
incompetent AIR 1901 Pra^ 3 (4 5)= 63 
Punj la 23. ““IV 
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(4) Where grant of pension or gnituity 
was not a matter of discretion h\it was 
governed by rules detailing conditions when 
pension was due a claim for pension is 
actionable, AIR 1961 Punj 443 (446). 

130. Suit for damages. — (1) A servant 
wrongfully dismissed is entitled to such 
damages as will compensate him for the 
wrong he has sustained. AIR 196G Nfad 
203 gl5, 218, 217)= (1965) 2 Mad LJ 
421 (DB). 

(2) Civil servant — Wrongful dismissal 
^m service — Suit for damages against 
^vemment — Maintainable ■ — Measure of 
damages is loss suffered by reason of such 
dismissal. AIR 1962 Cal 349 (359). 

(3) Even ffiough the provisions of Arti- 
cle 311 may have been contravened in dis- 
missing or removing from service a Gov- 
^nment servant, a suit for damages by the 
Govemnaent servant against the Govern- 
ment will not lie and he will onlv he en- 
titled to a declaration that the order for 
dismissal or removal is void and inoi)erative. 
AIR 1955 SC 600 (602)= 1955-2 SCR 391 
= ILR (1956) 1 All 131 AIR 194S PC 
121 (127)= 75 Ind App 225= 1948 FCR 
44 AIR 1942 FC 3 (7)= 1941 FCR 
37= ILR (1941) Kar (FC) 165= ILR (1942) 
Lah 692 »» AIR 1957 Madh Bha 108 (111). 

[But see AIR 1948 Mad 379 (382) 
(DB) AIR 1946 Mad 360 (368)= ILR 
(1947) Mad 36 (DB).] 

(4) A suit against the Union of India in- 
stituted by an officer of the Indian Army 
for a declaration that his dismissal from 
service was wrongful and for damages is 
not maintainable. AIR 1956 Bom 601 (605). 

(5) Wrongful dismissal of public .servant 
— Writ to earn damages is not competent 
AIR 1958 Cal 654 (655)= 62 Cal \VN 352. 

(6) Government servant has no justiciable 
right to claiin promotion to a selection post 
and hence his s\iit for recovery of money 
from the Government on the ground that 
his promotion was withheld illegally is mis- 
conceived, ILR (1962) Cut 243 (244) (DB). 

(7) In the case of wrongful dismissal of 
a tenmorary servant damages are generally 
an adequate remedy. AIR 1962 Raj 2^ 
(246, 247)= 1962 Raj LW 296. 

131. Suit for mandatory injunction. — 

(1) A suit for mandatory injunction against 
the Government by a dismissed Govern- 
ment servant to re-instate him in service 
will not lie. AIR 1951 All 205 (219) = 
ILR (1952) 2 All 467 (DB). 

132. Claim for dearness allowance.-^ (1) 
A Government resolution fixing the scale oi 
dearness allowance under Rule 44 is '^aw** 


infrin 


.. ^ges Article 14. AIR 

1954 SC 493 (495)= 1955 SCR 599. 

(2) A claim against the Government tiiat 
oeaniess allowance must be granted at a 


particular rate is not justiciable. AIR 1954 
SC 493 (495)= 1955 SCR 599. 

(3) Guarantee of equal opportunity fn 
public employment — . Guarantee does not 
extend beyond initial stage of employment 
AIR 1960 All 484 (499). 

133. Writ proceedings — See also Arti- 
cles 226 and 32.— (1) .Maintainability of 
petition iinder Article 226 not dependent 
on applicability of Article 311 — Employee 
not governed by Article 311 can challenge 
termination of his service under Article 226. 
1966 Cur LJ 930 (931) (Punj). 

(2) Where there is a contravention of 
ccmstitutional provisions in any case in 
which the Government servant i.s removed 
from service or reduced in rank, he is en- 
titled to apply to the High Court hjr a 
proper writ under Article 226. AIR 1957 
Nag 18 (19) AIR 1956 Tripura 33 (34) 

Hyd 152 (DB) AIR 1954 Bhopal 25 
(27) AIR 1954 Nag 258 (259) (DB) 

ILR (1954) Cut 684 (704). 

(3) So long a.s it is not complained that 
there has been an infringejnent of Arti- 
^’les 310 or .311 of (he Constitution, the 
High Court would not be justified under 
;^tide 226 in setting aside the order of 
the Governor whose plea.sure with regard to 
the termination of the service.s of a Gov- 
ernment servant serving in a State is final 
(1958) 2 Lab LJ 673= 1958 All LJ 218 
(221)= 1958 All \VR (HC) 284. 

(4) The High Court should interfere only 
when the order of dismissal was passed on 
no cadence at all, or when the enejuiry 
was held by an atithority not competent to 
hold it, or when the rules of natural jusfice 
were violated or the enquiry was held in 
^olation of statutory rules proscribed for 
the mode of enquiry or where the conclu- 
sion is wholly arbitrary and capricious or 
where no reasonable opporttinih' was giv<‘n 
or for .similar grounds. 1968 Lab IC 1145 
(1148, 1149) (Manipur). 

(5) Certiorari — ^Vrit against Government 

— Order of dismissal of public .servant 

High Court can enquire whether the order 
is based on no evidence. AIR 1964 SC 
364 (369). 

(6) High CourF s powers in writ petition 
to review findings of Inqtiiry Officer are 
restricted but they can consider and hold 
unlawful and set aside any agency action 
findings and conclmions found to be ar- 
bitra^, capricious, an abuse of discretion, 
or otherwise not in accordance with law etn 

1970 Punj 81 (85)= ILR (1968) 1 Pu^ 

86o» 

(7) Tbe essentia! factors \rtiich a civil 

examine are: (i) whether the 
plamtilt has been dismissed by an authority 
which aDpointed him; (ii) whether before 
he was dismissed from service he has been 
given a reasonable opportunity of showing 
cause against the action proposed to be 
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taken; (iii) whether the procedure adopted in 
the departmental enquiry has so prejudiced 
the plaintiff that it has resulted in the denial 
of a reasonable opportunity; and (iv) whe- 
ther on the whole, principles of natural 
justice have not been violated. (1956) 2 
Lab LJ 347 (352) (DB) (Mad). 

(8) Disciplinary proceedings against Gov- 
ernment servant — Writ petition to quash 
such proceedings — Court cannot usurp 
functions of disciplinary jurisdiction of Gov- 
ernment over its employees, but it cannot 
be deterred from enforcing provisions of 
Article 311, though it might nave indirect 
consequence of interfering with sanctioning 
which was within exclusive competence or 
Government. AIR 1964 Mad 166 (168, 
169)= (1964) 2 Mad LJ 353 (DB). 

(9) Scope — Order expressed to be by 
order of Governor ■ — Even so it cannot be 
held to be bevond challenge. (1963) 67 Cal 
WN 859 (869) (DB). 


(10) Whenever it was urged before the 
High Court that, as a result of an order 
passed in a departmental enquiry, a civil 
servant had been deprived of a reasonable 
opportunity, the High Court must examine 
the matter and decide whether the require- 
ments of Article 311 (2) had been .satisfied 
or not. AIR 1966 Madh Pra 58 (60) = 
1965 MPLJ 699 (DB). 


(11) So far as the jurisdiction of the High 
Court under Article 226 is concerned it is 
not confined to cases where there has been 
a violation of the provisions of the Consti- 
tution and such jurisdiction extends also to 
cases in which there has been a violation 
of other legal provisions. 1957 MPLT 115 
(119) (DB) (Nag) AIR 1956 Andhra 203 

(207, 208) ““ AIR 1955 Nag 160 (163) = 
ILR (1955) Nag 93= 1955 Cri L Jour 974 
(DB). 


(12) It is only the violation of Article 31] 

that would enable aggrieved oflScer to in- 
voke jurisdiction of High Court under Arti- 
cle 226. (1961) 2 Anc£ WR 4 (9) (DB) 

ILR (1956) Punj 1213 (1224). 

(13) In a proceeding under Article 226 

High Court does not act as a Court of ap- 
peal over the decision of the authorities 
holding a departmental enquiry. ATB igea 
SC 1723 (1727) 1969 Lab IC 896 (898: 

= 35 Cut LT 391 (DB) (Orissa) 1963 

1 Lab LJ 708 (Cal) 
AIR 1963 Orissa 73 (76, 77)= ILR 
(1962) Cut 125 (DB). 


(14) Even if the rule of Criminal trial 
that an offence should be proved beyond 
reasonable doubt is not applied in depart- 
mental enquiry. High Court in a petition 
under Article 226, is not competent to dec- 
lare the order of authorities holding a do- 
partmental enquiry invalid, as the High 
Court IS not a court of appeal over depart- 

“en^ decision. AIR 1963 SC 1723 (1726 
1727). * 


(15) Government servant dismissed from 
service for misbehaviour, gross indiscipline 
and insubordination — Validity of dismissal 
challenged — Duty of Court — Civil Courts 
in such cases do not sit i . appeal from 
orders passed by Government in accordance 
with statutory provisions and the Constitu- 
tion. 1966 Cur LJ 968 (980) (DB) (Punj). 

(16) Jurisdiction of High Court, acting 
under Article 226, does not enable it to 
convert itself into Court of appeal and exa- 
mine for itself correctness of decisions im- 
pugned. AIR 1961 Madh Pra 261 (263)= 
1961 MPLJ 558 (DB). 

(17) In a proceeding imder Article 226 
High Court is concerned only with the 
questions whether the enquiry was held by 
an auAority competent in that behalf and 
at^rding to the prescribed procedure and 
whether the principles of natural justice 
have not been violated. AIR 1963 SC 1723 
(1727). (Writ Petn. No. 922 of 1956, D/- 
18-11-1959 (A. P.), Reversed.) 

(18) High Court can consider under Arti- 
cle 226 propriety or validity of decision of 
enquiry officer. AIR 1961 SC 1623 (1629). 

(19) In writ petition. High Court cannot 
substitute its own opinion for that of ap- 
poin^g authority as regards merits and 
suitability of a candidate. AIR 1958 
J and K 40 (41) (DB). 

(20) Departmental enquiry — Apprecia- 
tion of evidence — Jurisdiction of High 
Court as to. AIR 1969 Manipur 36 (40 = 
1969 Lab IC 561 •• AIR 1965 Mys 283 
(284)= (1965) 1 Mys LJ 422 (DB) (1965) 
1 Mys LJ 323 (328)= (1965) 2 Lab LJ 588 
•* AIR 1962 Punj 289 (291)= 1962 Cur 
LJ 120 AIR 1961 All 284 (285). 

(21) It is not within the scope of an in- 
quiry under Article 226 to canvass the find- 
ings of fact of the disciplinary tribunal in 
a case against a public servant. AIR 1960 
Andh Pra 15 (16)= (1969) 1 Lab LJ 560. 

(22) The Court has no jurisdiction if the 
findmgs of the Enquiry officer or tribunal 
prima facie make out a case of misdemea- 
nour to direct the authority to reconsider 
that order. AIR 1963 SC 779 (786). (AIR 
1960 Orissa 68, Reversed). 

^3) It is not for High Court in petition 
under Article 226 to enquire into question 
as to reasonableness, adequacy or propriety 
of punishment. AIR 1961 Andh Pra 289 
(292, 293)= (I960) 2 Lab LJ 285. 

(24) If order of disciplinary authority is 
based on no evidence, certiorari will lie, 
wthout further proof of mala fides - — But 
if^ based on any evidence, jurisdiction of 
High Coiut cannot be invoked to question 
its adequacy. AIR 1967 Orissa 49 (51. 52) 

= 7 O. J. D. 136 (DB). 

[But see AIR I960 Assam 141 (147) (DB).I 

(25) Petition under Article 226 alleging 
of suspen.sion is mala fide — Petition 

alleging mala fide on Ae part of minister 
in charge — Counter affidavit filed not by 
minister but by departmental secretary biV* 
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Wished. AIR 1964 SC 72 (81, 85). (AIR 
1063 Punj 298, Reversed). 

(26) It is not the function of the High 

Court in exercise of its jurisdiction under 
Article 226 to examine whether in a depart- 
mental enquiry the materials on record 
would be taken as sufficient by another au- 
thorit>’ to hold the Government servant 
guilty of the charges and whether the 
punishment was too severe in view of the 
fact that the charges dealt only with neg- 
bgence in the disaiarge of duties and did 
not involve any element of corruption. These 
are matters to be considered by the supe- 
rior officers of Government. AIR 1960 
Orissa 26 (28, 29)- (1959) 1 OJD 550 

(DB). 

(27) Supreme Court is not a regular 
Court of appeal against orders of tribunals 

Where there is no error of law or any- 
thing contrary to practice obtaining in indus- 
trial adjudication. Supreme Court would 
refuse to interfere with the scheme framed 
by Tribunal. AIR 19G7 SC 948 (953, 962) 
= (1967) 1 SCR 652. 

(28) Government servant challenging 
validity of a service rule — Proper remedy 
available is writ petition to High Court 
under Article 226 ~ Writ petition directly 
to Supreme Court under Article 32 not com- 
petent. AIR 1964 SC 1585 (1589)= 1964 
(2) Cri LJ 481. 

(29) Held on facts that High Court 

in the writ petition was not sitt- 
ing as a Court of Appeal and 

could not go into correctness or 
otherwise of the grounds for refusal on the 
part of the Enquiry Officer. AIR 1962 Punj 
355 (358)= 64 Pun LR 431. 

J 30) A public servant can file a suit in 
orcement of his rights: (a) where there 
is a violation of constitutional rights, (b) 
where there is a violation of statutory pro- 
visions, (c) where there is a violation of 
rules of natural justice, but he cannot com- 
plain where constitutional and statutory 
provisions are complied with or in cases of 
termination of service, according to the 
terms of the contract even if an allegation 
of misconduct is specifically stated, provid- 
ed the termination is on the terms and ser- 
vices of the contract — In these matters, the 
civil Court is not sitting in appeal over 
4ke decision of the departmental authorities. 
g95^ 2 Lab LJ 668= 70 Mad LW 985 

(31) In a writ petition it could not be 
urged that die Court was not entitled to 
loM beyond the order of termination and 
find out vriiat was its real substance and 
effect The Court was entitled to examine 
whether the nature and incidents of die 
action resulting in the dismissal or remo- 
val from service were to be foimd in the 


action of compulsory retirement. 1964-2 
Mad L] 78 - AIR 1964 Mad 243 (244 to 
246) (DB). 

(32) The Court, in exerci.se of its writ 
iiirisdiction, cannot interfere with jurisdk'- 
tion vested by statute in administrative agency 
— It is not proper for High Cotirt to nut 
itself in shoes of agency and consider whe- 
ther particular decision is reasonable — But 
it is always entitled to look at surrounding 
circumstances, to consider whether decision 
in dispute is reasonable and will be pre- 
pared to revise it, if it is palpably unrea- 
sonable. that no rea.sonabIe authority could 
come to that decision. (1967) 2 Mad LJ 
297 (301)= 80 Mad LW 572 (Mad). 

(33) The content of an enquiry contem- 
plated to be made under Section 33 of the 
Industrial Disputes Act before granting per- 
mission to terminate employment of a work- 
man cannot be assimilated into the enquiry 
to be made by the Civil Court, when the 
public servant claims that he is denied the 
protection under Article 311 or that his 
employment has been terminated in viola- 
tion of rules framed under Article 309. 
AIR 1963 SC 601 (604, 605)= (1963) Supp 
1 SCR 266= 1963 (1) Cri LJ 491. 

(34) Where the order of clismis.sal of the 
Government servant is based in part at 
least on erroneous assumption of facts the 
High Court should exerci.se its jurisdiction 
under Article 226 to quash the order ot 
the Government. AIR 1960 Mad 393 (394) 
= (1961) 1 Mad LJ 46 (DB). 

(35) Disciplinary proceedings — Findings 
of enquiry authority — High Court has 
jurisdiction to question whether there is 
no evidence in support of findings. AIR 
1966 Him Pra 13 (16). 

(36) Where the entire proceeding is bad 
because the petitioner did not have an ade- 
quate opportunity of calling evidence oi 
meeting evidence called, at original enquiry, 
the proper order to pa.ss will be to set aside 
the findings and orders of enquiring officer 
as well as of Appellate Authority. (1956) 
60 Cal WN 692 (702). 

(37) It is not open to High Court to 
delve into motive of the action of authori- 
ties in terminating services of an employee 
when such step by it, was justified under 
tbe relevant rules. AIR 1959 Assam 120 

(38) Departmental enquiry against Sub- 

InsMctor of Police resulting in termination 
of his probation — Proceedings not vitiat- 
ed by any error of procedure — Order ter- 
minating probation not interfered with. AIR 
1969 Mad 275 (280)= (1909) 1 Mad LI 
32= 1969 Lab IC 820. ^ 

(39) High Court cannot go into factual 
merits of executive order or substitute it 
by its own. AIR 1965 Ker 108 (109)= 1904 
Ker LJ 832 (DB). 

(40) High Court has no power to inter- 
fere with administrative discretion of the 
Executive. AIR 1958 Madh Pra 135 (139 
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(41) Where conditions of service depend 
not tipon statutory rules or contractual con- 
ditions but upon departmental instructions 
which are variable, such executive instruc- 
tions are not statutory rules and NSTit of 
mandamus cannot be issued. AIR 1965 
Cal 298 (301)= (1964) 9 Fac LR 71. 

(42) Government servant who had ap- 
peared in test examination appointed to 
ofBciate in higher post — Test examination 
confers no ri^t on him under any law or 
Rule — Order subsequently reverting him 
only an administrative order — No writ by 
wav of certiorari or mandamus can be issu- 
ed ILR (1957) 1 All 278 (285). 


(43) Railway employee ordered to retire 
according to earlier date of birth in his ser- 
vice register — Order is administrative — 
Mandamus and not certiorari is appropriate 
relief. AIR 1959 Mad 88 (88)= (1958) 2 
Mad LJ 517 (DB). 

(44) Where a Government servant is dis- 
missed without giving him a reasonable op- 
portunity to show cause against the action 
proposed, the order of dismissal being an 
administrative order, no writ of certiorari 
can be issued. The appropriate writ to 
issue would be that of mandamus. AIR 
1961 All 122 (125)= 1960 All LJ 762. 

(45) Where the Medical Board had not 
applied the standard prescribed by revised 
instructions for examination of direct re- 
cruits, mandamus was issued directing the 
Government to appoint a Medical Board for 
examinatiot> of the candidate. AIR 1958 
Rai 242 (245)= ILR (1958) 8 Rai 37 (DB). 


(46) Termination of service of Govern- 
ment servant — Petition for writ of manda- 
mus — No demand for justice made — 
Petition held not maintainable. AIR 1958 
Cal 654 (655)= 62 Cal WN 352. 

(47) Grievance of petitioners that they 
were discriminated against when concession 
was shown to junior officers in the matter 
()f promotion by the Government — Man- 
flamus cannot be issued commanding au- 
thority to show indulgence as concession 
cannot be claimed as of right. AIR 1967 
•SC 993 (996)= (1967) 2 SCR 70. 

(48) Mandamus, writ of — Person select- 
fd one post transferred to another post 
— Other post lacking chances for promo- 
tion — Rights of such person are affected 
and wnt can be issued in his favour 1968 
Lab IC 1377 (1381)= (1968) 1 Mad LJ 348. 

(49) If an order of reversion to a substan- 
tive rank being a penalty or punishment 
amounts to reduction in rank in the circum- 
stances of a particular case, non-compliance 

240 (3) Govt, of India Act 
(1935), or Article 311 (2) will justify the 

22“ (234) Traf ® 

(49-A) Non-consideration for promotion of 
an employee otherwise qualified for consi- 
deration — Writ of mandamus can issue. 


AIR 1^70 Orissa 19 (21, 22)= 35 Cut LT 
1209 (DB). 

(50) Contention that compulsory retire- 
ment amormted to removal and opportunity 
to show cause was essential — H^d that in 
view of definite pronouncement of Supreme 
Court that compmsory retirement is not dis- 
missal or removal and that it does not at- 
tract Article 311, no question of interpreta- 
tion of Constitution or any substantial ques- 
tion of law arose. 1955 Madh Bha LT 1115 
(1117). 

(51) Where order removing a person from 
service is quashed by certiorari, it is not 
necessary to pass a further order directing 
his restoration to his former position, AIR 
1956 Pat 257 (268)= 35 Pat 312 (DB). 

(52) The petitioner asked for a declara- 
tion that he was entitled to subsistence 
allowance as promised in the suspension 
order — The fact that a suit for money 
would mean delay is no ground for grant- 
ing a decree for money or a declaratory 
decree as above, in writ proceedings. AIR 
1956 All 43 (45, 46). 

(53) If Article 311 had been infringed in 
removing petitioner from service, High Court 
would direct Government to pass legal 
order after complying with the provisions 
of the ConstituHon. AIR 1954 Mad 1043 
(1044). 

(54) Althou^ dismissal of a Government 
servant is only the exercise of administra- 
tive power, that does not preclude the appli- 
cability of Article 226 to such cases. AIR 
1956 SC 285 (291)= 1955-2 SCR 1331 •• 
AIR 1957 Punj 42 (44, 45)= ILR (1957) 
Punj 198 (DB). 

(55) The dismissal of a civil servant is an 
administrative matter — Order dismissing 
the i^titioner's appeal, which is administra- 
tive in character, cannot be assailed on the 
ground that it does not disclose in detail 
the reasons for making it. AIR 1964 Madh 
Pra 114 (116)= (1964) MPLJ 86= (1964) 
8 Fac LR 210 (DB). 

(56) Proceedings by way of departmental 
enquiry and punishment of a Government 
servant are in the nature of quasi-judicial 
proceedings. AIR 1955 Pat 372 (373)= 34 
Pat 179 (DB) AIR 1954 Bhopal 25 (27) 

AIR 1954 Bom 361 (363)= ILR (1954) 
Bom 1271 AIR 1953 Cal 316 (318)= ILR 
(1952) 2 Cal 254 *• AIR 1953 Hyd 201 
(202, 203)= ILR (1953) Hyd 155 (DB). 

(57-58) The denartmental enquiry by Tri- 
bunal constitutea under Sec. 7 of Police 
Act, according to rules prescribed by U. P. 
State Govt, is of quasi-judicial nature, in 
respect of which writ of certiorari can issue. 
AIR 1958 All 607 (608)= 1958 All LJ 205 
(DB). 

(59) Departmental enquiry — Executive 
instructions regarding it are not mandatoxy 
but are regulatory — Breach of, does not 
become justiciable. AIR 1968 Punj 
(412)= 1968 Lab IC 1173= ELR (1960) 1 
Punj 378. 
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(00) A writ application can be nuule 
flVW jn respect or an order of suspension 
agai^ a Government servant as a 
_ linary measure where there appetir to 
be no le^ grounds for taking disciplinary 
action against him. AIR 1956 Mad 220 

tmi 

(81) Suspension of Government employee 
— * Allegations found untenable — Reinstate- 
ment — Proceedings under Article 226 by 
employee for direction to pay arrears of 
salary — Writ allowed — Employee enti- 
ded to costs, AIR 1965 Cal 281 (282) = 
88 Cal WN 1028. 

(81-A) The question of sufficiency or 
otherwise of ffie evidence on the basis of 
which the order of suspension was passed 
is beyond the scope of wit petition under 
Article 226. AIR 1958 Ker 72 (74)= ILR 
(1958) Ker 131 (DB). 

(62) Suspension — Madhya Bharat Civil 
Services (famishment and Appeal) Rules, 
1950 — Breach of — Is not by itself ground 
for interference with order of suspension — 
Rules are administrative orders. AIR 1959 
Madh Pra 295 (297)= 1959 MPLJ 1168 
(DB). 

(63) Power to interfere — Interim order 
nsion — Suspension order provid- 


of suspei 
ing suDsi 


mg subsistence allowance — Order cannot 
be challenged in writ proceedings. 56 Pim 
LR 1227 (1229, 1230)= 1954 Cur LJ 489. 

(64) High Court cannot go into question 
whether order of suspension was based on 
proper materials — Suspension does not 
amount to dismissal, discharge or reduction 
in rank — S. 126, Constitution of Jammu 
and Kashmir (1957) not attracted. AIR 
1964 J. and K. 14 (16)= 1963 Kash LJ 
125 (DB). 

(65) Suspension order passed by person 
having no authority to do so — High Court 
would quash the order even though pend- 
ing the writ petition an order by the pro- 
per auffiority is passed. AIR 1954 Pepsu 
98 (Pr 27)=ILR (1954) PaHala 105. 

(86) High Court can interfere with an 
drder of suspension if it is malicious. ILR 
(1981) 11 Ra| 892 (898) (DB). 

(67) Suspension of Government servant ■— 
Not paid salary nor reinstated after quash- 
ing of order of suspension by High Court 
— Direction for payment of salaries due to 
him can be issued. AIR 1967 Pat 318 (319) 

1967 BLJR 552 (DB). 

(68) Order of removal void as contraven- 
ing Article 311 (2) — Though Gove^ent 
cannot be order^ to re-instate petitioner, 
it can. be ordered to pass a legal order after 
complying with the provisions of the Con- 
rtihrtion. AIR 1952 Sau 40 (43) (DB). 


(89) A wrongful dismissal does not 
ffiat Court will have to reinstate wrong^ly 
^Itmiflsed person — Wrongfully disn^sed 

E on to adopt the procedure laid down 

st a t u te (Wert Bengal Secondary Educa- 
Act) and aih for reinstatement '■ from 


statutory body which the statute has creat- 
ed and which the statute has expressly 
clotlied with power of reinstatement — It Ls 
not for Civil Coiut to be the substitute for 
statutory body. (1966) 70 Col WN 571 
(577). 

(70) A mere possibility of a threat of 
reversion in service may not normally justify 
the intervention of the High Court in a 
petition filed under Article 220 — But if 
the impumied order carries with it a real and 
substantim threat to the rights accrued to 
the petitioners, it is p<*rmissib!e for the 
Courts to interdict the trespa.ss on such right 
AIR 1969 Andh Pra 118 (120)= (1969) 1 
Andh WR 85. 

(71-72) In a writ petition against discipli- 
nary action non-observance of service Rules 
is not a sufficient ground unless prejudice 
has been proved on account of that non- 
observance. AIR 1963 Manipur 28 (31). 

(73) It cannot be said that the Bihar 
Government Servants’ Conduct Rules are 
given retrospective effect nor is there any 
nlegality in applying the rules against the 
puWic servant. AIR 1967 Pat 43 (48) = 
(1967) 2 Lab LJ 540 (DB). 

(74) An order for the compulsorv’ retire- 
ment of a police officer based on a wrong 
interpretation of the relevant rules can be 
quashed in proceedings under Article 226. 
AIR 1956 Pepsu 19 (26). 

(75) In a petition under Article 226, 
against the reversion of the petitioner from 
his post, the Court is concerned only with 
the question whether there are irregularities 
in the enquiry which would vitiate it under 
Article 311 (2). AIR 1962 Tripura 15 (16). 

(76) A mere irregularity which has not 
prejudiced the petitioner will not be a 
ground for interference by the High Court 
with an order terminating the services of 
the petitioner. AIR 1958 Andh Pra 240 
(249) (DB) AIR 1956 All 476 (477) (DB) 
** AIR 1956 Him Pra 71 (72). 

(77) Irregularity in observance of rules in 
the matter of promotion — Aggrieved ser- 
vant cannot have recourse to Court of Law. 
AIR 1962 Mad 485 (486)= (1962) 2 Mad 
LJ 140. 

(78) Where the case involves disputed 
questions of fact which cannot be decided 
in summary proceedings, the petitioner will 
not be granted relief under Article 220. 
AIR 1957 J & K 1 (3) AIR 1954 Pepsu 
98 (103)= ILR (1954) Patiala 105 ** AIR 
1952 Cal 610 (614) AIR 1959 J. and K 
136 (137). 

(79) VVhere the petitioner is ^Ity of sup- 
pressing material facts, he will not be en- 
titled to relief in a writ application. AIR 
1956 Tripura 33 (35) AIR 1954 Pepsu 
98 (102)= ILR (1954) Patiala 105. 

(80) The mere fact that the aggrieved 
Government servant has another remedy 
open to him, as for instance, by a regular 
suit or by recourse to higher authorities 
departmentally, is no bar to the entertain- 
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ment of his application under Article 226. 
AIR 1958 J & K 11 (13) (FB) AIR 
1956 Andhra 203 (208) AIR 1956 Cal 
662 (668) ““ AIR 1956 Trav-Co 35 (41, 
42) AIR 1955 Hyd 48 (54)= ILR (1955) 
Hyd 152 (DB). 

(81) Order compulsorily retiring Govern- 

ment servant — No violation of Article 311 
(2) — Other remedies open to Govt, servant 
to vindicate his rights if he was aggrieved 
by order — Not proper case for exercise of 
jurisdiction under Article 226. (1960) 2 

Lab LJ 464 (467) (Andh Pra) (DB). 

(82) Wrongful dismissal — Action by way 
of suit not pursued — Writ petition may 
be refused. AIR 1960 All 647 (648, 650). 

(33) Petition for writ against order of dis- 
missal — Though Court should take into 
consideration the fact that the petitioner 
could have instituted a suit it should not 
throw out a petition where it has been pend- 
ing for a long time on the ground that 
remedy by way of a suit was open to him. 
AIR 1958 All 584 (587) (DB). 

(84) In a writ application against an order 
of dismissal, removel or reduction in rank, 
the High Court is not concerned with the 
merits of the order. AIR 1957 Orissa 21 
(23) (DB) AIR 1956 Orissa 99 (102) = 
ILR (1956) Cut 29 (DB) ** AIR 1955 Hyd 
48 (51)= ILR (1955) Hyd 152 (DB) 

AIR 1955 Punj 3 (4) ** AIR 1954 All 487 
(489) (DB) AIR 1952 Bom 37 (42, 43) = 
ILR (1952) Bom 269 (DB). 


(85) Misreading of administrative instruc- 
tions — Causing prejudice — Writ petition 
maintainable. AIR 1969 Punj 257 (269) = 
1969 Lab IC 958= ILR (1969) 1 Punj 103. 

( 86 ) Departmental proceeding against 
public servant — Mere suspicion should not 
take place of proof. 1969 Lab IC 896 (898) 
(Orissa) = 35 Cut LT 391. 

(87) ^y statutory rule relating to ser- 

vices which is otherwise enforceable can be 
enforced in a Court of law, including a 
proceeding under ArHcle 226. 1968 Lab 

IC 731 (733, 734)= 71 Cal WN 205. 


(88) The question of violation of any rule 
or sta^te enacted under Article 309 regidal 
mg the conditions of service of such sei 
vants of the State as are not protected b 

rr^ /in'lij ^ ® justiciable matte] 

ILR (1966) 2 Punj 305 (310) (FB). 

(89-90) Reversion of Government servant 
deputed to other department, to parent de 
partment — Service Rule relating to fixaWoi 
of pay on reversion — Claim under sucl 
rule 1 .S justiciab e right in respect of whicl 
relief is obtainable under Article 226 All 
1961 Mys 88 (98)= 39 Mys LJ 1 (^] 
(R. A. No. 128 of 1957 (Mys), (Overruled. 

(91) Doctrine of Presidents pleasure - 
pepartrnental inquiry against person hold 
mg civil post connected with defence - 
N^-com^pliance with service rules unde 
Airicle 309 — Non-compliance would b 
justiciable ^ Writ peHtion can lie. AH 


1968 Punj 312 (319)= 1968 Lab IC 967= 
ILR (1957) 1 Punj 649 (FB). (AIR 1937 PO 
27 and AIR 1937 PC 31 held no longer 
good law, AIR 1953 Punj 137, AIR 1955 
Punj 166, AIR 1956 Punj 42 and (lOS'H 
59 Punj LR 472 and S. A. No. 43.D of 1956, 
D/- 23-5-1961 (Punj), Overruled in view 
AIR 1961 SC 751.) 

(92) Departmental enquiry — Departmen- 
tal authority is not bound by conclusions 
reached by enquiry Committee — Contu- 
sion of disciplinary authority supported by 
evidence and one which could have been 
reached by reasonable man — High Court 
in certiorari jurisdiction would not interfere 
with that conclusion. AIR 1969 SC 966 
(968)= 1969 Lab IC 1368= (1969) 2 SCJ 
513. (AIR 1963 Punj 336, Reversed.) 

(93) Service agreement — Employee gov- 
erned by State Bank of India (Sub-account- 
ants and Head Cashiers) Service Rules, 
1959 — Termination of service under 
rules — Writ petition — Alternative re- 
medy bv way or suit is no bar. AIR 19M 
Mad 335 (345, 346)= (1963) 2 Lab LJ 
304. 

(94) Dismissal of Government servant not 
for “substantial misdemeanours" but for 
minor irregularities — Court will interfere. 
AIR 1965 Mad 502 (505, 506)= (1965) 2 
Mad LJ 90. 

(95) Temporary employee complaining of 
wrongful disniissal must approach under 
Article 226 without delay. AIR 1963 Cal 
421 (423)= (1963) 2 Lab LJ 569. 

(96) Inquiry held was vitiated be- 
cause Government servant was found 
guilty of charge di£Ferent from what 
he was originally charged with — - Inquiry 
Report and order of removal from service 
quashed without prejudice to fresh inquiry 
being held. (1966) 12 Fac LR 120 (122) 
(Cal). 

(97) The ^arantee provided in Art. 311 
does not refer only to procedural aspect of 
matter. In a case where the Government 
have no cause of complaint against peti- 
rioner in so far as discharge or his duties 
is concerned, Government cannot take note 
of matters unconnected with such official 
duties in imposing any punishment in rela- 
Hon thereto. 1963 (1) Lab LJ 512 (515) 
(Mad). 

(98) Revereion only not indicating 

ther it was in usual course or by way of 
punishment — Court can examine substance 
and real nature of order. AIR 1966 Pat 
364 (366, 367)= 1966 BLJR 480 (DB). 

(99) Any notice issued to a Government 
servant concerned to show cause why A® 
confirmation order should not be cancelled 
Is invalid and without jurisdiction and 
calls for interference undCT Article 226. 
air 1968 Assam 18 (19)= 1968 Lab IC 
919 (DB). 

(100) Formal enquiry against officiati^ 
Government servant — Reversion of sucn 
officer without enabling him to defend him* 
self — It leaves a stigma against his servic® 
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— Order of reversion must be quashed 
under Article 226. ILR (1969) 1 Puiij 499 
(504, 505. 506)= 1969 Serv LR 732 (DB). 

(101) Complaints as to service conditions 
— * Not amenable to fudicial review under 
Article 226. AIR 1960 Ker 82 (83)= 1959 
Ker LT 492. 

(102) Whether disciplinary authority is 
correct or not in appreciating evidence is not 
open to question in writ proceedings. (1966) 
79 Mad LW 428 (434)= ILR (1965) Mad 
508. 

(103) Where the case of petitioner is not 
that, there was no evidence or that die 
order was mala fide, jurisdiction of High 
Court xuider Article 226 would not be at- 
tracted by his raising the question of suffi- 
ciency of evidence. AIR 1959 Ker 201 
(202)= 1959 Ker LT 137 (DB). 

(104) Petition under Article 226 by dis- 
niissed civil servant for quashing order of 
dismissal on ground of irregularities and 
for injunction — Proper remedy held was 
by way of suit. AIR 1956 Bom' 351 (352). 

(105) Public servant has no right to pro- 

motion or to claim seniority in his grade or 
cadre — Article 311 (2) has no application 
to such a case — Writ does not lie for en- 
forcing such right or claim. AIR 1968 Cd 
35 (37, 38)= (1969) 1 Lab LJ 45 1969 

Lab IC 56 (57, 58)= 70 Pun LR 684. 

(106) Satisfaction of President — Is not 
justiciable. (1967) 2 Lab LJ 767 (771)= 
1967 All LJ 645. 

(107) Selection Post — Promotion on 
ground of seniority — Matter not justi- 
ciable in writ petition. AIR 1961 All 316 
(319). 

(108) Seniority is a matter of administra- 
tive nature depending on rules which have 
been framed by government under Art. 309 

— Question of seniority is a matter which 
is not justiciable in court of law, much 
less in writ petition. AIR 1961 All 316 
(318). 

(109) Railway servant — Reduction in 
rank by way of seniority — Such order was 
not as and by way of punishment — Order 
held not justiciable. AIR 1959 Mad 68 
(71)= 71 Mad LW 750 (DB). 

(110) Order of dismissal of police cons- 
table passed after enquiry — Mere fact that 
he was exonerated by Deputy Inspector- 
General of Police of three charges and 
found gwlty on fourth charge alone, held, 
not sufficient to set aside order. (1966) 
68 Pun LR 874. 

(111) D^artmental prc^edings — Order 
of discharge — Revision against the order 

— Revising Authority passing a cryptic 
order is no ground to set it aside in writ 
proceedings. AIR 1967 Pat 133 (135, 137) 
= (1968) 1 Lab LJ 703 (DB), 

(112) Issue of second show cause notice 
imder Article 311 (2) by competent autho- 
rity — No absence of or u.<mrpation or ex- 
cess of jurisdiction — Writ of prohibition will 


not issue on grotmd that fiiidlngs in pre li- 
minary enquiry were not supported liv evi- 
dence (1965) 2 Lab LJ 645 (648, 654) = 
(1966) 7 Guj LR 56. 

(113) Where the grievance is that the 
services of a Government servant have been 
terminated contrary to the terms of a coll- 
ect of service, the proper remedy will not 
^ by a writ application under Article 226 
but by means of a suit. AIR 1956 

532 (537) AIR 1954 Cul 561 (563) 
(1966) 2 Lab LJ 814 (820, 821)= 1967 Mah 
LJ 192. 

(114) Orissa Welfare Officers (Recruit- 
ment and Conditions of Service) Rules. 1951, 
Rule 6 — Dismissal of Welfare Ollicer on 
ground of disobedience of superior aiitho 
rity — - Order supported by materials on 
record — Held, no error apparent on face 
of record — Order cannot be interfered 
with under Article 226. AIR 1967 Orissa 
26 (28, 29)= (1965) 1 Lab LJ 349 (DB). 

(115) The posting of an officer is a mat- 
ter entirely within the discretion of the 
Government and is not justiciable. AIR 
1953 Nag 138 (140)= ILR (1953) Nag 522 
(DB). 

(116) The authority to decide whether 
a ministerial officer continues to be efficient 
is the appointing authority. It will not l>e 
proper for the High Court in exercise of 
its extraordinary jurisdiction under Art. 226 
to sit in judgment over the opinion of the 
appointing authority. AIR 1958 Orissa 202 
(203)= 24 Cut LT 237 (DB). 

(117) Ground of misdemeanour entailing 
dismissal made out — Court will not en- 
quire whether there was violation of ride 
of natural justice, in respect of other find- 
ing. AIR 1967 Orissa 26 (28, 29)= (1965) 

1 Lab LJ 349. 

(118) Removal of Travelling Ticket Exa- 

miner for neglect of duty and for delibera- 
tely undercharging marriage party Se- 

cond charge not proved — Held, it could 
not be said that competent authority would 
have inflicted punishment of removal for 
first charge and therefore order of removal 

^ quashed. 1968 Raj LW 272 
(286)= (1969) 1 Lab LJ 382. 

(n9) High Court will not upset findings 
of Enqu^ Officers in departmental inquiry 
if It fin^ that the Enquiiy Officer has acted 
within his jurisdiction and given reasonable 
opportimity to petitioners to defend him- 
self. AIR 1960 Punj 646 (652) (DB). 

(120) Transfer of School teacher control- 
led by Mimicipality — Reduction in rank 
not ^tablished — Writ will not be issued 
— Courts are not meant for issuing writs 

choice and whims of parties 
1969 Lab IC 900 (903) (Pat) (DB). 

(121) Rajasthan Medical Service (Collo- 
giate BiMch), Rules (1956), Rule 30 (4) (as 

amended on 22nd August, 1966) R^ 

cruitment mder — No provision for refer- 
ence to Public Service Commission for cont^ 
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nuation of appointment for more than six 
months — Relief under Articles 226 or 32 
is not available. 1968 Lab IC 1605 (1622) 
= 1969 Rai LW 47. 

(122) Dismissal of railway servant — 
Order of appellate Tribunal cryptic but the 
appellate authority showing in proceedings 
under Article 226 that it had considered 
all material in support of original order and 
this position is not controverted, the cryp- 
tic order by itself is not sufficient ground 
for interference. AIR 1966 Pat 205 (209) 
= 1966 BLJR 188 (FB). 


(123) Transfer of non-gazetted railway 
servant from one department to another by 
Chief Commercial Superintendent — Ques- 
tion about transfer of official is primarily 
for authorities concerned and it is not for 
High Court in petition under Article 226 
to adjudicate al^out advisability or pro- 
priety of tran.sfer — High Court can inter- 
fere <>nlv if transfer is violative of any legal 
provision or is otherwise mala fide. AIR 
1967 Puni 76 (79)= (1969) 2 Lab LJ 247. 

(124) Transfer of Government servant 

challenged on grounds of mala fides 

Mala fides not proved — High Court re- 
fused to exercise powers under Article 226 
and quash the order of transfer. AIR 1965 
Punj 455 (456, 457). 

(125) Where punishment or dismissal is 
not contrary to rules High Court cannot 
interfere with the same merely because it 
appears to be too severe. (1968) 2 Mad LT 

(1968) 2 Lab LJ 804 1967 

BLJR 344= AIR 1967 Pat 347 (350) (DB). 

order of dismissal not passed 
— Wnt cannot be issued at the stage of 
enquir>-. AIR 1962 All 166 (174). 

(127) Municipal employee — Dismissal 

on account of mala fide conduct Charge 

gleet issued and explanation called for ~ 
Enquirv held in bis presence ~ High Court 

exercise jurisdiction under Arti- 

Nag LJ 589%Br 

(128) Petition for issue of writ of manda- 
mus directing Electricity Board not to fill 
posts of Accountants by direct recruitment 
and to promote employees who are deputed 
^om State Government for working in 

~ .^ving no vested legal 

nghts on date of filing petition for being 
appomted as Accountants — Held writ 
SSo issued. AIR 1969 Andh Pra 

■wir551®^Bf 1 

consequent 

to abolition of post held V him on purely 
temporary basis — Reversion nei^er was 
by ^y of punishment nor entailing penalty 
-— Employee having no right to post, held 

lOfto"? ^ petition. 

5M^(pJS)^^ 1435 (1437)= 1969 Serv. LR 

(130) Not ^plicable to enforce contract 
of sery.oe wifii Government is still 


subsisting — Whatever the grievance of Ae 
employee he must seek his remedy under 

g eneral law and not under Article 226 in 
le absence of any statutory right or lia- 
bility even where the contract is wiA Ae 
Government. AIR 1969 Cal 95 (104)= 
1969 Lab IC 142= 17 Fac LR 50. 


(131) Managing Committee of school 
gfranting compulsory leave to teacher and 
debarring him from coming to school pend- 
ing decision of committee — Committee 
superseded by ad hoc committee — . Order 
of termination of service passed by ad hoc 
committee as per contract of service — No 
inference held could be drawn Aat ad 

hoc committee was actuated by malice 

Not a case for interference under Art 220 
AIR 1959 Tripura 27 (32). 

(132) Wrongful dismissal or termination 
of service — Proper writ is writ of certio- 
rari — Certiorari is limited to Ae quashing 
of the impugned order — Writ cannot be 
issued to compel reinstatement to post in- 
dicated. AIR 1959 Tripura 27 (2^. 

(133) Two courses open to appointing 
authority in respect of Government servant 
appointed in temporary service Appoint- 
ing auAority deciding to terminate service 

— Court will not interfere. AIR 1963 Tri- 
pura 38 (42). 

(134) Tribunal suggesting compulsoiy re- 
tirement as punishment — Recommendation 
accepted — It is not for High Court in 
petition under Article 226 to enquire into 
question as to reasonableness, adequacy or 
propriety of punishment AHl 1961 Andh 
Pra 289 (292, 293)= (I960) 2 Lab LJ 285, 

(135) Termination of contract of service 

— Proper inquiry held observing rules of 
natural justice — Interference wiA order 
not possible unless Ae plea that Ae auAo- 
rity concerned acted maliciously or for a 
collateral purpose is made out AIR 1968 
SC 292 (300)= (1968) 1 SCR 434. 


(136) Railway servant — Appointment 
subject to character and anteceoents being 
verified by civil auAorities — Service ter- 
minated on receipt of unsatisfactory report 
— High Court will not interfere. AIR 
1958 Cal 654 (656)= 62 Cal WN 352. 


(137) Where Ae Cover 
only b< 


v^vrv wuxiiciit officer bflS 
y been asked to take leave preparatory to 
reAement which he has accordingly don^ 
there is no order dispensing wiA Ae ser- 
vices of Ae officer. To such a case Arti- 
cle 311 does not apply and Acre Is no 
basis for an application under Article 226. 
air 1952 Trav-Co 409 (411) (DB). 

(138 
Officer 

against xu i-i > • «' 

that an offence is not established bevond 
reasonable doubt to Ae satisfaction of Court 
does not apply and even if Aat rule is 
not applied, Hi^ Court in a petition 
under Article 226, is not competent to d^ 
dare Ae order of Ae autnozities bold- 


[The] Constitution of India 


[Alls. Oil) cV Oil N lOOJ 1«1 


Articles 310 & 311 — Nolo 130 (conUl.) 
ing departmental enquirv invalid. AIK 
1063 SC 1723 (1727), 

(139) Where an employee of a co-opera- 
tive society is dismissed hy the Socniary, 
no writ can issue against the Registrar. Co- 
operative Societies, or the State Government. 
AIR 1956 All 43 (40). 

(140) Remarks by superior officer in ser- 
vice book of subordinate officer — Writ for 
their expungement will not be issued. AIR 
1961 Cal 164 (1(55)= 64 Cal WN 857. 

V (141) A companj' registered under the 
Companies Act cannot be said to be either 
aXpublic body or a ‘public authoritj’ merely 
ba'^use the Central Government exercises 
qiite an extensive control over the affairs 
of \ the company. Hence an employee of 
sum a company cannot be called a ‘civil 
seriint* governed by Article 311. The ein- 
ploM?e or the company, on being dismissed 
is nl't entitled to get relief under Art. 226. 
(19W1) 72 Cal WN 398= 38 Com Cas 500. 

(If2) Domestic tribunal functioning with- 
in letter and spirit of law — No interfer- 
ence with its decision. AIR 1959 Tripura 
27 (32). 

(143) Domestic enquiry against an em- 
ployee — Court not to appraise the evi- 
dence and substitute its findings for that of 
inquiring officer. AIR 1968 Delhi 269 (271) 
= 1968 Lab IC 402. 

(144) Objection to jurisdiction of /Vnti- 
Coryuptlon Commission can be raised for 
first time in writ petition which can be 
filed before the Commission passed its final 
order. AIR 1967 J and K 98 (102)= 1967 
Kash LJ 368 (FB). 

(145) Dismissal of servant by master, after 
due notice — Dismissal is not justiciable — 
No writ lies. AIR 1968 Kerala 72 (73, 74) 
= 1968 Lab IC 349= 1969 Kerala LR 
308. 

(146) Central Civil Services (Temporary 
Service) Rules, 1949, Rule 3 — In ^ew 
of Rule 3 the Judicial Comiuissioner s Co^t 
cannot take the place of the appointing 
authority and, in a writ petition under _A^- 
cle 226 go into the question of the suitabi- 
lity of the servant in regard to age, qualifi- 
cations, work and character- AIR 1963 
Tripura 38 (41). 

(147) Findings of Enquiring Officer or 
Tribunal making out a prima facie case 
against the delinquent — High Court has 
no jurisdiction to direct that authority to 
reconsider its order on the ground that in 
respect of some of its findings, but not all, 
there appeared to be violation of rules of 
natural justice. AIR 1964 Orissa 241 (246) 
= (1965) 7 Ori JD 147 (DB). ^ 

(148) Order of reversion of civil servant 
from officiating post to substantive 
Petition ^allenging validity of order filed 
nearly after seven years — Refusal to enter- 
tain held justifiable. AIR 1970 SC 364 
(365)« 1969 Serv LR 839 ** ^IR 1958 
Puni 16 (17) •• AIR 1956 Pat 23 (26) 
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AIR 1956 IVpsi. 19 (O]) o® 

Vr.\ 299 (.300, .301)= 1960 MPLJ 892 (DB). 

(1 19) Whou' the delay lias been explain- 
ed by ihe fact that the applicant was pur- 
suing his remedies hy way of appeal.s, peti- 
tions, etc., to departmeiilal authorities and 
t'xeciitive heads, the application cannot be 
tiii'own out on the ground of delay. AIR 
1958 1 and K 11 (13) (FB) AIR 1954 
nlinpal 25 (27) AIR 1961 All 338 (340) 
(DR). (Employee proceeding against order 
deparlmentally and filing writ petition with- 
in 3 months of last order — Petition is not 
belated and is within time. Writ Petn. D/- 
5-3-1958 (All), Reversed.) 

(150) Court will attach importance to the 
question whether the objection on the 
ground of delay has been taken by the 
State in its return to the application, or 
whether the State ha.s lieen prejudiced by 
such delay. AIR 1956 Saii 14 (16) (DB) 

AIR 1950 Trav-Co 35 (41). 

(151) Dismissal of Civil Servant — Charges 
scrion.s — Legal po.sition difficult, legal advice 
neces.sarv — Delay in filing writ was excus- 
able. AIR 1969 Cal 164 (166)= 1969 Lab 
1C 406. 

(152) Writ petition — Filing of — 
Delay — Transfer of petitioner’s services 
from Government to University — Petitioner 
filing writ petition after making representa- 
tion to Government — No laches on his 
part. 1969 Lab IC 7.30 (738)= (1968) 2 
M> s I J 479 (DB). 

(153) A writ can issue even though the 
officer who passed the dismissal order has 
left the office and some other officer has 
been appointed to the post. AIR 1956 Pal 
2.57 (268)= 35 Pat 312. 

(154) Where an order of dismissal passed 
by an inferior authority is confirmed on 
revision or in appeal, by a superior autho- 
rity resident outside the jurisdiction of the 
High Court, the High Court will have juris- 
diction to interfere. 1954 Raj LW 520 (521) 
(DB). 

(1.55) Certiorari — Territorial jurisdiction 
— Executive orders — Dismissal of Gov- 
ernment servant confirmed in appeal 

Doctrine of merger not applicable — Punish- 
ing authority amenable to territorial juris- 
diction of High Court while appellate 
authority functioning and residing outside the 
jurisdiction — Original order of dismissal 
can lie examined. (1961) 3 Fac LR 25 (29) 
(All). 

(156) Suspension of DLstrict Judge on 
charges of corruption — Order of suspension 
issued by Chief Justice — Not necessary to 
make High Court party to writ proceedings 
initiated oy aggrieved party. AIR 1967 J. 
K. 98 (102)= 1967 Kash LJ 368 (FB). 

(157) Territorial jurisdiction — Petitioner, 
an employee of Durgapur Steel Project 
under Hindustan Steel Limited, dismissed 
without assigning any cause — Petition 
under Article 226 for violation of Article 311 
and Rules of natural justice — Union of 
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India represented by Secretary, Ministry of 
Iron and Steel, New Delhi, Secretary 
Hindustan Steel Limited of Ranchi and 
General Manager, Durgapur Steel Project 
made respondents — First two respondents 
being outside jurisdiction of Calcutta High 
Court, petition is not maintainable in 
Calcutta High Court — Fact that third 
tespondent is within jurisdiction does not 
help the petitioner. AIR 1963 Cal 421 
(423)= (1963) 2 Lab LJ 569. 

(158) Petition to quash reversion order — 
Legal representatives of petitioner brought 
on record after his death — Reversion order 
being void as offending Article 311 — Legal 
representatives held entitled to prayer sou^t. 
AIR 1968 Guj 202 (208, 209, 210)= 8 Guj 
LR 793 (DB). 

(159) Bombay Reorganisation Act (1960), 
Sections 61, 81, 82 — Civil servant serving 
in Bombay Stale at Rajkot illegally dismis- 
sed in violation of Article 311 (2) — Writ 
petition against dismissal — Petition does 
not lie in Gujarat Higli Court. AIR 1964 
Gu) 1 (4, 5, 6, 7, 8, 9)= (1963) 4 Guj LR 
571 (FB). 

(160) Decision in writ petition — Opera- 
tes as res judicata in subsequent suit. AIR 
1965 Punj 342 (346)= 1965 Cur LJ 104 
(DB). 

(161) Dismissal of Writ petition against 
order of dismissal — Subsequent .suit chal- 
lenging dismissal — Decision on points 

raised in writ will act as res judicata 

Suit can be based on new points. AIR 1969 
All 466 (468). 

(162) Application under Article 226, dis- 
missed on ground of availability of remedy 
by way of suit — Observations that pro- 
visions or Article 311 were observed — Re- 
marks that merits of case not entered into 
— Decision is not res judicata in subse- 
quent suit. AIR 1958 Madh Pra 326 (328) 
= 1959 MPLJ 128. 

(163) Suit by employee of Cantonment 
Boarcl that liis dismissal is inoperative and 
void because he was not given adequate 
opportunity to defend himself against the 

maintainable. AIR 1961 Puni 
460 (462)= 63 Punj LR 407. 


(164) Writ petition challenging order 
reversion on ground of discrimination 
Persons likely to be affected by order 
Court not made parties to petition - 

** incompetent. 1969 Lab IC 143 
(1436)= 1969 Serv LR 504 (Punj). 

(165) Where a suspension order is mad 
by the Financial Adviser and the Chief Ac 
counts Officer, Northern Railways, the ques 
tion whether he was justified in makin 

.cannot be gone into by th' 
Allahabad High Court in a proceedine unde 
^hcle 226 if the Financial Adviser an. 
Chief Accounts Officer was not made , 

r676ll (DB)’^ proceeding. AIR 1957 All 07 

(166) Termination of service of temporar 
Government servant — . Finding that termi 


nation amounts to dismissal from service so 
as to attract Article 311 (2) arrived at fol- 
lowing test laid down in Supreme Court 
decision — Case held involved no substan- 
tial question of law relating to interpreta- 
tion of Article 311 (2) — Case involved at 
best further interpretation of Supreme Court 
decision for which no certificate under Arti- 
cle 132 (1) could be granted. AIR 1961 
Tripura 27 (29). 

(167) Government of India Act (1935), 
Section 240 — Contravention of Sec. 240 

— Person aggrieved is entitled to suitable 
remedy at hands of Court ILR (1954) Cut 
684 (DB). 

(168) In case of contravention of provi- 
sions of Section's 240, 241 of the Govt, of 
India Act 1935, the person aggrieved is 
entitled to suitable remedy at 3ie bands 
of Court ILR (1954) Cut 684 (703, 704) 
(DB). 

(169) Functions of an Enquiry Commit- 
tee appointed to conduct departmental en- 
quiry into the misconduct of railway ser- 
vants are not qua.si-judicial but administra- 
tive. Unless final orders are passed on the 
ba.si.s of the report of the Enquiry Commit- 
tee, application for certiorari to quash pro- 
ceedings is premature. AIR 1963 Pat 38 
(44. 45) (DB). 

(170) If, in an application under 'Arti- 
cle 226, it is found that some of the charges 
against a public servant are untenable either 
due to failure to comply with rules of 
natural justice or for some other reason, 
nevertheless, the High Court has no juris- 
diction to remand the case for reconsidera- 
tion by the competent authority. (1964) 6 
Orissa JD 107 (114, 115) (DB). 

(171) Writ petition by Government ser- 
vant challenging order of dismissal from 
service based on report of enquiry officer 

— Personal allegations against enquiry offi- 
cer made in petition — No specific denial of 
allegation in counter affidavit nor any affi- 
davit denying allegations filed by enquiry 
officer — Held allegations must be accepted 
as true though enquiry officer was not spe- 
cifically made party to petition. 1968 Lab 
IC 1268 (1273) (Tripura). 

(172) Civil servant — - Punishment given 
according to civil service rules but not hav- 
ing statutory and constitutional protection 
cannot form basis of action in Civil Court, 
ILR (1956) Punj 1213 (1223). 

(173) Assam Education Department Rules 
and Orders are administrative Rules — No 
scope for issue of any writ in regard to 
these Rules. ILR (1966) 18 Assam 98 (104) 
(DB). 

(174) Parliament and State Legislati^s 
can make a law laying down and regulating 
scope and extent of the doctrine of Teason- 
able opportunity’ embodied in Article 811 
but said law would be subject to judicial 
review. AIR 1961 SC 751 (761)= 1961 
(1) Cri LJ 773= (1961) 2 SCR 679. 
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Articles 310 & 311 (contd.) 

clauses in the Constitution. 
— “ (1) Although the State Govcnunenl has 
iwwer to make a law altering unilaterally 
the conditions of service of a Government 
servant such law should not be repugnant to 
Art. 311 or Art. 14 or Art. 16 of the Con- 
stitution. 1969 Lab IC 730 (737) = 
(1968) 2 Mys LJ 479= 16 Law Rep 563 (DB). 

(2) A rule prescribing a language qualifi- 
cation for entry into State Service does not 
offend Article 15 or 16 and is not invalid 
on that account. AIR 1955 Orissa 113 (115) 
= ILR (1955) Cut 510 (DB). 

(3) The selection of persons for retrench- 
ment is principally a subjective matter and 
does not violate Article 16. AIR 1955 Nag 
289 (290)= ILR (1955) Nag 800 (DB) 
AIR 1952 Trav-Co 7 (10). 

[See however AIR 1957 Pal 617 (622, 
629)= 35 Pat 1.] 

(4) Equality of opportunity for all citi- 

zens in matters relating to employment or 
appointment to anv office under the State 
is confined not only to the initial appoint- 
ments but includes also the terms and condi- 
tions of service as well as promotion to 
selection posts. AIR 1968 Punj 436 (439) 
= 70 Pun LR 590 69 Pun LR 194 (202) 

AIR 1961 Ker 203 (206)= 1960 KLT 
1179 (DB). 

(5) The guarantee under Article 16 ex- 
tends to every employment whether perma- 
nent or temporary. All along during the 
continuance of employment every citizen is 
assured of that equality of opportunity and 
the same principle must govern the case 
when the appointment or employment is 
sought to be terminated. AIR 1959 Bom 
134 (139)= 60 Bom LR 342 (DB). (Reversed 
in AIR 1962 SC 630 on another point.) 
AIR 1959 All 134. 

(6) There is nothing in the rules for the 
Recruitment of Ministerial Staff which 
would take away the discretion of Govern- 
ment to appoint to a selection post any 
member of the Staff when it considers fit 
to hold that post. An employee having ac- 
cepted an officiating chance, cannot, com- 
plain on his being reverted to substantive 
post that his rights have been infringed. 
ILR (1966) 2 All 42 (47, 49) (DB). 

(7) All employees in the same time scale 
performing the same or similar duties are 
certainly entitled to the protection guaran- 
teed by Article 16 and .some of them can- 
not at the sweet will of the Government 
be discriminated against inter se, in the 
matters of their service, without their con- 
sent. 69 Pun LR 194 (204)= 1967 Cur 
LJ 89. 

(8) Government servants — Proposal to 
raise scales of pay — Imposition oi test for 
qualifying servants to higher scale in one 
section while exempting servants in other 
section of same department — Working 
in section subject to test more difficult but 
offering better chances than workinc in 
other section — Action of Government neld 


not discrimiimlory. AIR 1960 All 484 (499. 
i3()0). 

(9) .-Viiicli* 16 clause (1) (lot's not apply 
to coinpulsorx- retiremoiU. as such rctire- 
Micnt is not “cmployiucnt*’ in* “iippointmenl” 
to any offic(\ AIR 1954 All 343 (347) (DB). 

(10) Rule 28o of Mysore Civil Sei'vices 
Rule.s 1958 under whiclj Government is 
entitled in public intere.st to retire Govern- 
ment servant prematurelv is not open to 

challenge under Article 14 or 16 (1) 

AIR 1965 SC 280 (282)= (1967) 2 I.ab LI 
246= 15 Fac LR 224. 

(11) Termination of services of one of 
temporai-y Government employees — Arti- 
cle 16 is not violated — There is no denial 
of equal opportunity of employment merely 
iM'cause he was selected for termination of 
st'rvices. (1961) 2 Guj LR 268 (270). 

(12) Termination of services of tempo- 
rary employee while retaining his junior.s 
in service — The termination would i>e 
hit by Article 16 if it is necessitated by 
exigencies of sci-vices. 1968 All LT 735 
(737)= 1968 All WR (HC) 834. 

(13) There is no violation of Article 14 
in the termination of the service of a Gov- 
ernment servant after notice in accordance 
with the contract of service. AIR 1953 SC 
250 (252)= 1953 SCR 655 AIR 1955 
AH 496 (499)= ILR (1956) 2 All 627. 

(14) Discrimination in the matter of con- 
firmation of servants similarly .situated is 
violative of Art. 14 and Article 311 is attract- 
ed. AIR 1968 Manipur 58 (62, 63)= 1968 
Lab IC 1065. 

(15) A provision, empowering Government 
in its absolute discretion to Cfimpulsorily re- 
tire any person who has put in twenty-five 
years of service, is not ultra vires under 
Article 14, as that article does not control 
.Article 310, Clause (1). AIR 1954 AH 343 
(348) (DB). 

(16) Compulsory retirement — Memo- 
randum issued by Govt, as genera! order 
raising retirement age 58 years — Pro- 
vision prescribing compulsory retirement 
after the Government servant has completed 
55 years of age but without assigning any 
reason — Provision offends Article 14 but 
not Article 311 (2). AIR 1970 Assam 1 (5. 
10)= 1970 Lab IC 11= (1969) Assam LR 
99 (FB). 

(17) The selection of a person for promo- 
tion to a higher appointment, which under 
the rules has to be made on the basis of 
merit and ability, and not merely of senio- 
rity, cannot involve any infringement of 
the provisions of Article 14. /JR 19S7 
J and K 29 (30) (FB). 

(18) Submission of names of some 

appointees only to the Public Service Com- 
mission for regularisation of appointments 

Others reverted on the ground of their 
appointments not having been regulari.seil 
— Order is discriminatory and must he 
quashed — Case is governed by Article 14 
and Articles 310 and 311 have no applica- 
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tion. AIR 1962 Ker 29 (30)= 1960 K. LT 
929. 

(19) 'Ilie general principle that all employ- 
ment under the Union or State is durante 
bene placito does not in the least militate 
against constitutional prohibition in Art. 16 
that (here shall be no arbitrary discrimina- 
tion between one citizen and another in 
njatters of service. AIR 1959 Bom 134 
(138)= 60 Bom LR 342 (DB). (Reversed in 
.‘\IR 1962 SC 630 on another point.) 

(20) The provisions of Articles 310 and 
311 are not immune from the equality 
clauses of the Constitution and the termi- 
nation of .service even of a temporary em- 
ployee by arbitrarily picking him out for 
such termination woula l>e void under Arti- 
cle 16. AIR 1959 Bom 134 (137, 138) = 
ILR (1958) Bom 1266 (DB). 

(21) The applicability of Article 14 can- 
not be excluded on Ae ground that Arti- 
cle .310 is a special provision dealing with 
special or particular matter and Article 14 
is a general provision. AIR 1960 All 484 
(489, 499)= ILR (1959) 2 All 33. 


(22) Executive order of Government — 
Refusal to pay arrears according to refixa- 
tion of salary of Government servant 

Government sei-vant can invoke Article 14 
and challenge order imder Article 226 on 
ground of discrimination. AIR 1959 Ker 
338 (339, 340)= 1958 Ker LT 1122. 


(23) Merely because the enquiry is held 
not under the Public Servants (Inquiries) 

1850, which only applies to ofQcers 
vyho are not removable without the sanc- 
tion of the Government but under the rules 
ot the particular State, does not mean that 
there is any violation of the equality clause. 
AIR 1955 Punj 1 (3). 

(24) There is no infringement of Arti- 
cle 14 involved in the fact that the Public 
Servants (Inquiries) Act, 1850, which is a 
Central Act, is applicable only to servants 
who cannot he dismissed without the sanc- 
tion of the Government, while there is an- 
other set of rules applicable to subordinate 
services. AIR 1955 Punj 3 (4). 

(25) Enquiry against dismissed OflBcer 

n Servants (Inquiries) Ordinance 

(2006 B. K.) -- A^licabiiity — Ordinance 
applies only when Government holds public 
inquiry against dismissed Officer and not 
to departmental inquiry Government has 

option to hold either of the inquiries 

Departmental inquiry is governed by Pepsu 
Services Regulations — Latter provisions 
do not contravene provi.sions of Article 14 
AIR i960 Punj 646 (652) (DB). 

in service 

ot state — Proceedmgs started against offi- 
cer under Travancore Public Servants (In- 
quine.s) Act, 1122 — Proceedings not start- 
fA/Samst him under Kerala Civil Services 

lQ«f 7 Appeal) Rules 

195^ though these rules were in existence 

~ Though procedures in such proceedings 


slightly differ, still guarantee given under 
Art. 311 (2) is not discriminatory. AIR 
1963 Ker 92 (97, 98.) 

(27) Police services — Enquiry against 

police officer commenced before the Consti- 
tution but completed after the Constitution 
— Order of dismissal is not invalid under 
Article 14 where the substance of the 
.special procedure followed after the Consti- 
tution is the same as in a trial by normal 
procedure. AIR 1961 SC 1245 (1253, 1254) 
= (1962) 1 SCR 151. * ^ 

(28) Madras Police Subordinate Service 

Appeal) Rules 1950, Rules 3 
(b), 2 and 5 — Madras Civil Services (Dis* 
ciplinary Proceedings Tribunal) Rules 1948, 

Rule 8 — Enquiry against Police Officer 

Procedm-e to be followed under Police 
Rules as ,well as under Tribunal Rules is 
substantially same and satisfies require- 
ments of natural jiLstice — No discrimina- 

=7i9a%jTTcj 


(29) With repeal of Sec. 243 of Govem- 
meiU of India Act, provisions of Article 311 
c which is a substitute for 

S. 240 of Government of India Act, 1935 
are made applicable to members of Subor- 
dinate Police force — Rules under U. P. 

inert discriminatory. AIR 

1959 All 569 (571)= 1959 All LJ 96. 

(oO) U. P, Disciplinary Proceedings (Ad« 
mmistrative Tribunal) Rules (1947), R. 8 — 
Procedure for trial under — Not more one- 
i^us or Jess favourable than that under 
(7^) All 754 

(31) Proceeding started in 1947 against 
^UD-Inspector of Police for enquiry into 
alleged misdemeanour — Procedure, either 
under U. P. Disciplinary Proceedings (Ad- 
u;uustrative Tribunal) Rules, 1947 or under 
U. P. Police Regulations open to auffiori- 
ties, at a time when Arti<^e 14 wbs not 

Writ petition by Sub-Inspector 

cannot challenge 
validity of enquiry on tlie plea of equal 

P/o,Jection of the Iaw.s. AIR 1961 SC 1245 
(1251). 


Enquiry for misdemeanour — Two 
sets of rules under which enquiry could 
ordered — Disciplinary Proceedings 
(Administrative Tribunal) Rules (1951) and 
Bihar and Orissa Subordinate Services Dis- 
cipline and Appeal Rules (1935) — En- 
qu^ held under Disciplinan' Proceedings 
(Administrative Tribunal) Rules (1951) — 
^ose rules more drasHc than Bihar and 
Orissa Subordinate Services Discipline and 
Appeal Rules (1935) — Case of discrimi- 
nation arises. AIR 1961 SC 1715 (1717). 

(33) Life Insurance Corporation — Field 
Officer — Who is — Includes inter alia 
Superintendent of Agencies — Discrimina- 
tion — Definition not ultra vires of Life 
Insurance Corporation Act (1950), or illegal 
under Article 14 of Indian Constitution 
(1950). AIR 1964 Cal 388 (390, 391). 
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(34) Reorgunistttion of States — Inte- 
^atiou of sewices of former Mysore State 
into new State of Mysore — Cadres of 
men. teachers and women teachers equated 
— Preparation of inter-State Seniority fist bv 
Central Government — Application of dif- 
feretU standards in allocaling seniority to 
men teachers and women teachers, held, 
discriminatory — Senioritv list held, in- 
valid. 1969 Lab IC 1032 (1034)= 17 
Law Rep 814 (Mys). 

(35) Andhra Civil Services (Disciplinary 
Proceedings Tribunal) Rules 1953, Rules 4 

(2) and 5 (b) — Validity — Rule 4 (2) 
not violative of Article 14. AIR 1962 Andh 
Pra 303 (307)= (19G1) 2 Lab LJ 536 (DB). 

(36) No objection can be taken under 
Article 14 to the power of the Government 
to appoint any person it likes to conduct 
the inquiry against a public servant. AIR 
1955 Puni 3 (4) AIR 1968 Punj 312 
(319)= ILR (1967) 1 Punj 649= 1968 
Lab IC 967 (FB). 

135. Lien. — (1) As soon as a Govern- 
ment servant is substantively appointed to 
a permanent post, he gets a right to that 
post which is known as “lien”. AIR 1958 
SC 36 (43) AIR 1952 Orissa 285 (289) = 
ILR (1952) Cut 820 (DB). 

(2) Unle.ss both the elements, namely, 
permanency of the post and substantive- 
ness of the appointment, co-exist, no lien 
will be created. AIR 1957 Ra| 81 (84) 
(DB). 

(3) Mysore Civil Service Rules, Rule 182 

— Government servant refused leave and 
asked to report on duty — On failure his 
lien on post cancelled under Rule 162 — 
This amounted to removal from .service 
without necessary enquiry — Rule 102 so 
far as is repugnant to Article 311 is void 

— Order cancelling his lien was held bad. 
1968 Lab IC 1384 (1385)= (1968) 1 Mys 
LJ 519. 

(4) Government servant confirmed on per- 
manent post of lower division clerk in 
Forest Department — Transferred to Jail 
Department but not substantively — Volun- 
tary declaration by servant that he would 
not claim any lien on hi.s permanent post 

— Later on, his services in jail Dept, ter- 
minated and placed at di.sposal of Forest 
Department \^ich refused to reappoint 
him — Held: refusal to replace him on 
his permanent post contravened Rules 14 
and 14-A of Fundamental Rules which con- 
tinued to be operative and effective as laws 
in force and are statutory provisions. AIR 
1909 Madh Pra 60 (61, 62)= 1968 MPLJ 
757 (DB). 

(5) Lien on transfer is not lien on parti- 
cular post when none is held before trans- 
fer. AIR 1964 Cal 388 (390, 391). 

(0) It has been held that not being allow- 
ed an opportunity to avail oneself of a 
lien on a substantive appointment while 
being discharged from a temporary ap- 
pointment does not give a Central Gov- 


eniinent .servant a cause of action a.s the 
service is during the pleasure t)f the Pre.si- 
dent. AIR 1956 Puiij 42 (44)= ILR (1955) 
Puni 1279. 

(7) Incumbent of pennanent post — Loss 
of lien due t«) conversion of post — Gov- 
ernment creating n supernuineran' post in 
the Slate Cadre and providing him with 
lien on that post from tin* date he lost 
lien o») any permaiu'iit pi>st — Post so 
cr<'atc(l was permanent ami not a teinno- 
rary one — Incumbent was fully qualilicd 
frir pension under Rule 361 of Madras 

Pension Rules — Complaint of prejudice 
iiv him was without force. AIR 1967 SC 
1SC4 (1868)= (1967) 3 SCR 627. 

136. Public Service Commission, consul- 

tation with — See also .Arlitle 320.— (1) 
Article 320 (3) (c) does nut confer any 

rights on a public ser\’ant so that the ab- 
sence of cou.sultation or any irregularity in 
consultation witli the Public Service Com- 
mission NN’Ould m»t afford him a cause of 

action in a Court t)f law, or entitle him 

to relief under the special powers of a 
High Court under Article 226 of the Con- 
stitution. AIR 1962 Cnj 197 (202)= (1962) 
3 Guj LR 492= (1962) 2 Lab LI 507 
(DB). 

(2) Order appointing employee to post 
communicated by Deputv’ Secretary by and 
in name of Governor — Order published in 
Government Gazette and communicated to 
employee — Order amount.s to contract of 
employment — Order i.s not invalid be- 
cause sanction of Public Service Commis- 
sion was not obtained. AIR 1963 Bom 13 
(16)= 1962 Nag LJ 569, 

(3) Question whether Covernment Au- 
thority applied its ov\'n mind or mechani- 
cally folh)wed advice of Public Service 
Commis.sion depends on fact.s and circum- 
stances of each particular case. AIR 1988 
Puni 324 (327)= 09 Pun LR 510. 

(4) Article 320 (3) (c) is not mandatory 
and it does not confer any rights on the 
public servant and the absence of consul- 
tation with the Public Service Commis- 
sion or any irregularity in consultation does 
not afford him a cause of action in a Court 
of law. Article 311 is not controlled by 
Article 320. AIR 1962 SC 1344 (1346)= 
(1961-62) 21 FJR 478. 

137. Public Servants (Inquiries) Act, 37 of 
1850.— (1) TTie Public Servants (Inquiries) 
Act, 1850. provides for inquiries into the 
conduct of public servants not removable 
from service without the sanction of the 
Government. The Act merely provides for 
inquiries and not for the puni.shment of 
such public servants. AIR 1956 Puni 58 
(70)= ILR (1956) Punj 236 (DB). 

(2) An inquiry under the Public Servants 
(Inquiries) Act is not a compulsory preli- 
minary before a Government .servant to 
whom the Act applies is di.smissed or re- 
moved from service. AIR 1954 SC 375 
(378)= 1954 SCR 1150= 1954 Cri L Jour 
993. 
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(3) An inquiry under the Act may pre- 
cede the infjuirv under Article 311, Cl. (2). 
AIR 19.'54 SC 375 (378)= 1954 SCR 150 
= 1954 Cri L Jour 993. 

(4) Tiic object of the inquiry under the 
Public Servants (Inquiries) Act, 1850 is to 
<“nable the Government to make up its mind 
as to the action to be taken before the 
notice to show cause is issued under Arti- 
cle 311. clause (2). The inquiry is purely 
for the Government’s oum benefit. AIR 
1954 SC 375. (378)= 1954 SCR 1150= 

1954 Cri L Jour 993 AIR 1957 Assam 

77 (82) (DB). 

(5) An inquiry under the Act of 1850 is 
not a prosecution for an offence within 
the meaning of Article 20, clause (2). AIR 

1955 SC 160 (165)= 1955 SCR 1011 
AIR 1954 SC 375 (378)= 1954 SCR 1150= 
1954 Cri L Jour 993. 

(6) There is no power given to the 
IiujuirN- Officer tinder Public Servants (In- 
(iniries) Act to compel an officer against 
vvhoin an enquiry is being held to produce 
any document or evidence which may incri- 
minate him. 1961-63 Pun LR 780 (787) 
(DB). 

(7) An inquiry under the Act will not be 
bad merely on the ground of misjoinder of 
charges as the provi.sions of the Criminal 
Procedure Code relating to joinder of 
charges do not apply to such an inquiry. 

mm® (1956) Punj 

liib (UBa 

(8) 'Tlie Act of 1850 is not bad as con- 
travening Article 14. AIR 1956 Punj 58 
(/0)= ILR (1956) Punj 236 (DB). 

(9) 1 he fact that the State Government 

had no power to order an inquiry under 
the Public Servants (Inquiries) Act, wili 
not affect the validity of the proceedings 
mvsed upon the inquiry and report of the 
Commission. AIR 1956 Punj 58 (62) — 
ILR (1956) Punj 236 (DB). ^ 

(10) Public Servants (Inquiries) Act 1850, 
Section 2 -- Disciplinary proceedings against 
mernbers of I. C. S. — Enquirf — Act 
applies — - No oWigation to hold enquiry 
under Rule 55, Civil Services (Classiffca- 
tion. Control and Appeal) Rules — Hold- 
ing of criquiry under Act does not violate 
Arhck- 14. AIR I960 SC 493 (497, 499, 

01) If bias is proved against a tribunal 
holding inquiry under the Public Servants 
(rnquiiio.s) Act, the proceedings may be 
q^iashed. AIR 1955 Pat 131 (132, 133) 

Pnllh^ inquiry under the Travancoie 
Public Secants (Inquiries) Act, 1122, may 

be ordered by the Council of Ministers an3 

ielf mn.r that the Governor him- 

s^r must order such inquiry* AIR 

SC 160 (165)= 1955 SCR 1011. 

138. High Court’s power of superinten- 
dence under Article 227. — 0) Neither the 
Government nor the Disciplinaiy Proce^- 
ings Tribunal would fall within Article 227 


and come within the superintendence • of 
t^f^Higb Court. AIR 1951 Mad 882 (883) 

(2) There is no discrimination if an en- 
quiry is held under the Public Servant* (In- 
quiries) Act and not under All India Ser- 
vices (Disciplinary and Appeal) Rules, 1955. 
0961) 63 Punj LR 780 (789) (DB). 

(3) The inquiry under Public Servants 
(Iiuiuiries) Act, 1850, may be held by a 
Jiulge of the High Court and the fact that 
lie nas not been permitted by the Presi- 
dent to hold the inquiry will only affect the 
question of his salary and not the validity 
of his inquiry. AIR 1956 Punj 58 (70) = 
ILR (1956) Punj 236 (DB). 

(4) Where on grounds of convenience the 
Commissioner under the Public Servants 
(Inquiries) Act, is asked to inquire into the 
conduct of an officer to whom the Act 
does not apply the mere non-compliance 
with the provisions of the Act in the con- 
duct of the inquiry will not invalidate an 
order of dismissal based on the result of 
Ihe inquiry. AIR 1956 Trav-Co 158 (159). 

(5) Enquiry under Public Servants (In- 
quiries) Act — Charts framed make out 
ingredients of an offence under Indian 
Penal Code — It does not per se affect 
the jurisdiction of the Superior Officer to 
enquire into the truth of uie charges in a 
departmental enquiry. (1961) 63 Punj LR 
780 (790) (DB). 

(6) The Act of 1850 is applicable to 
members of the Indian Civil Service and 
also it is open to a State Government to 
order an inquiry under the Act against a 
member of an I. C. S. AIR 1956 Punj 
58 (64)= ILR (1956) Punj 236 (DB). 

139. Practice. — (1) In a suit for a dec- 
laration that tlie dismissal of the plaintiff 
was illegal and void, a plea of automatic 
termination of services, abandoned in the 
High Court by the Government, may be 
reopened in the Supreme Court on appeal 
where the plea is purely one of law. ADR 
1955 SC 817 (819)= 1955-2 SCR 541. 

(2) In a suit for declaration that an order 
of compulsory retirement against the plain- 
tiff was illegal and void, an application for 
amendment of the plaint at the appellate 
stage by including a claim for arrears of 
salary wa.s refused on the ground of laches. 
AIR 1956 All 439 (442)= ILR (1956) 1 All 
24 (DB). 

(3) ^ Writ appeal — New plea — 
Question of bias of enquiring officer can- 
not be allowed to be raised for the first 
time. ILR (1965) 1 Mad 487 (496) (DB).^ 

(4) Substantial question of law as to in- 

teipretation of Constitution — Question 
whether Proviso (a) to Article 311 (2) would 
also apply in respect of a conviction before 
entry' of public servant in service is sub- 
stantial question of law involving inteipre* 
tation of Constitution. AIR 1961 Tripura 
27 (28). ^ • 

(5) Failure to simply report of enquiry to 
delinquent — Difficulty in defending case 
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312. AU-India s^niccs. — (1) NotwidistaiKling aiiytldiig in Part XI, if tlie 
Council of States has tlcclarcd by resoUitiou supporlinl by iH)t less tlian two-thirds 
of the menibei's present ami voting ll»at it is necessary or <'>:pedient in tlie national 
interest so to do, Parliament may by law provide for the creation of one or more 
AU-India seivices common to the Union and tl\c States, and, subject to the other 
provisions of this Chapter, regulate the reeruitinenU’* ami (lie eondilious of ser\’ice 
of persons appointed, to aiu’ such service. 

(2) The services known at the commenceincnt of this Constitution as the Indian 
Administrative Service and the Indian Police r>civiee shall bo deemed to be services 
created by Parliament under tins article. 

[a] See the All-Iiulia Services Act, 1951 (61 of 1951) (29-10-1951: The following .vueb 

services have been constituted under Uie Act : 

(1) Indian Adinini.strative Service. 

(2) Imliau Police Service. 

(3) Indian Service of Engineers (Irrigation, Power, Buildings and Ruails). 

(4) Indian Fi>rest Service. 

(5) Indian Medical and Health Service. 

JAMMU AND KASHMIR 

In its application to the State of Jainmu and Ka.shmir, in Art. 312. after the woids 
‘the States’ the bracket.s and words '(including tlie State of Jammu and Kashmir) shal 
be inserted — Constitution (Application to J. and K.) Order, 1954, Para. 2, .snh-para. (9) 

(as substituted by C. O. 56). 

313. Transitional provisions.— Until other provision is made in this behalf 
under this Constitution, all the Iaw.s in force immediately before the commencement 
of this Constitution and applica ble to any p ublic •service post whicti con- 

2. The All India Sorviccs Act, 1951. — 
(I) This Act was pu.sscd for rogulatm<' 


Articles 310 & 311 — Note 139 (conld ) 
not complained of while contesting show 
cause notice or filing appeal and memorial 
— Plea raised for first time in writ appli- 
cation held not maintainable, 

LJ 468= (1961) 3 Fac LR 442 (444) (Cal). 

(6) Disciplinary proceedings against Gov- 
ernment servant for misconduct — Depart- 
mental enquiry or public trial available 
Former course followed — Proceeding 
whether violate Art. 14 — (Quaere). AIR 
1961 Cal 1 (11)= 65 Cal WN 361 (DB). 

(7) Removal of Sub-Inspector of Police 
from service — Order passed by D. 1. O. ol 
Police — Contention of breach or Arti- 
cle 311 (1) on ground that he was appomt- 
ed by I. G. Police — District Jn^ge held 
that he had been appointed by D. I- G. or 
Police — That being finding of fact is bind- 
ing on Supreme Court in special ^peai 
against the decision of the U*gh 

Am 1969 SC 1020 (1023)= 1969 Lab IC 
1402= (1969) 2 Sej 541. , . , . . 

(8) Where there is a complaint about 
failure of natural justice, party complaining 
need not also establish prejudice. ILin 
(1965) 1 Mad 487 (497) (DB). 

ARTICLE 312 

1. Officer of All India Service — Who 
Is. “ (1) Where an officer belonging to 
a State service is appointed to ofiiciaic 
as an officer of an All-India semce, he 
cannot be deemed to be officer *• 
the All-India service. AIR 1949 ^C 50 
(54) = ILR (1949) All 520 =» 1949 FCR 
9. 


(he rondilions of sorvite of persons ap- 
pointed to All-India .services and under 
this \<‘t- mil's have been made for the 
purpose AlH 19.'>7 Pal .'il.') (526) = 35 
Pal (DB). 

(2) Scclion 3. All India Services Acl, 
lO.^l is not invalid and the All Indi;* 
.Services (Discipline and Appeal) Rules 

promulgated under il cannot be 

aitaciu'cl on tlii.s ground. 

512 (517) = (1959) Siipp (1) SCR 792. 

(3) AH India Services Acl, 195! is not 

unconstitutional though passed by provi- 
sional Parliament willnnit ie<iuisil<' majo- 
,\ly AIR 19.59 .SC 512 (516) - 1959 

Siipp 1 SLR 792. 

(4) I ndcr .Sec. 3 of All liulia Scrvice.s 
Act, 1951 per.son.s who had been appoint 
i.<l to the Secretary of Slate’.s .Sendee, 
Indian Police, were to be included in 
the Indian Police Seivicc, and were 
governed by the provisions of the Acl and 
the Indian Police Service (Recruitment) 
Rules (19.54). AIR 1968 .SC 1372 (1376)^ 
(1968) 3 .SCR 224. 

Article .313 — Nolc 1 

Cases regarrthig Service Rules and 
Regulations may also be found under 
Articles 309 and 311 of the Constitution. — 
(1) This Article gives constitutional san- 
clitv to all laws in force immediately be- 
fore commencement of the Constitution 
and applic.able to any public service, till 
appropriate laws arc made by the Parlia- 
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tinues to exist after the commencement of this Constitution, as an All-India service 
or as service or post under the Union or a State shall continue in force so far as 
coii.sistent with the provisions of this Constitution. 

[Government of India Act (1935), S. 276.] 


AIR 1901 
1 Lab LJ 


Arllcic 31.3 — Note 1 fcoutd.) 
menl or the State Legislature. 

Andh Pra 200 (210) = (1905) 

■M (DB). 

(2) Tin- piovi.sion in the article .seems 
really to be included in Avi. 372 whiclt 
is general in its terms, while this arli- 
rie refers only to laws relating to pub- 
lic .services under the .Slate, both at the 
Centre and in the States. AIR 19.55 Cal 

foi., ('Hi 383 

(386) ** AIR 1953 Cal 310 (318) = ILR 

f;952) 2 Cal 254 AIR 19C1 SC 1245 

1 SCR 161 *♦ AIR 1901 
SC 7ol (768) = 1061 (1) Cri LJ 773 = 
(1961) 2 SCR 679. 

(.1) .Article 310 has to be read siiljjeel 
to Article 313. AIR 1907 All 197 (200) ^ 
(1968) 2 Lab LJ 6. 

(4) Penson appointed in connection with 
allairs ol n province in accordance with 
Section 241 of Government of India Act, 
1335. continuing in service after the Con- 
stitution — His service must be held to 
continue in connection with (he affairs of 

1903 Puni 298 
(306) - ILR (1962) 2 Punj 642 (DB). 

(Reversed m AIR 1964 SC 72 on another 
nointO 

(5) The Governor also has the power 
of making oilier provision wilhin the 
scope of Arlirlc 313 and thus ran change 
the rules — Rules of 1941 could only 

Punjab Civil Services Rules 
made. AIR 1963 Punj 298 
ILR (1962) 2 Punj 642 (DB). 
AIR 1904 SC 72 on another 


rontimic till 
(1959) were 
(306. 307) = 

(Reversed in 
point.) 

words "so far ''.s consistent 
wTth the provisions of the ConsUlullon" 
aic significant and hence, a rule provid- 
ing for an_ appeal to the Governor exer- 
cising his individual judgment would not 
be applicable after tbe Constitution AIR 
1957 .Andh Pr-i 794 (800) = ILR (1957) 
.Andh Pra 80. 

(7) The expression "laws in force" in 
(his arlicdc will include rules and regula- 
tions. AIR 1956 SC 286 (291) = (1955) 2 

c"! wn 4^9? 

AIR 1955 Mad 182 (187) *♦ ATR 

1953 Nag 69 (70) = ILR (1952) 

** *^89 M.adh Pra 

60 (61) = 1968 MPLJ 757 (DB) ** ATR 

386 (DB) »* AIR 1964 Puni 242 124*i) — 
(1964) 1 Lab LJ 671 (dS? ' AIR ge'i 

imo ** ?nr? = 80 Bom LR 

lOa- AIR 1950 Bom 483 (486) • 

, (8) The expression 'laws in force’ 
includes Government Nolificalion.s under 


power. AIR 1957 Pat 676 (678) 


slaluloiY 
(DM). 

(9) Army instructions cannot be callcj 
a law. AIR 1955 Cal 543 (547) (DB). 


(tO) Civil Service Regulations, which 
were in lorce when the Government of 
India Act, 1919, was passed, acquired 
.statutory force by virtue of Section 96B 
(4) of that Act. AIR 1964 SC 369 (371. 

372) = 1955 SCR 26 = ILR (1965) 1 All 
324 * 


(11) The pre-existing fundamental Rules 
1 rained under S. 96-13 of the Govern- 
nienl of India Act, 1915 are not "law.s 
m force . as * other provisions" have been 
made bv Die West Bengal Service Rules 
under Section 241 of the Government of 
India .Act, 1935. AIR 1961 Cal 1 (9) = 
65 Cal WN .361 (SB). 

0 prepared by Federal 

1 ubiic Service Commission for regulating 
the promotion of officers of the State 
Police Service to the Indian Police Ser- 
vice were continued in force after the 
(.onslilution. (1967) 9 Orissa JD 139 (178. 
1/9) = ILR (1967) Cut 735. 

(13) President could during President’s 
Rule supersede Patiala State Regulations 
and other Slate Rules and order by issuing 
Lank ol Patiala Management and Regu- 
lation (7rder, 1954 and could authorise 
Biiard ol Directors of the Bank to frame 
lulcs viz.. Bank of Patiala (Staff) Rule.s 
1954 under that Order. AIR 1963 Punj 

foB) ^ ^ 

(14) Punjab Tahsildari Rules 1932. 
Irametl under Sections 9 and 29 of Punjab 
Land Revenue .Act (17 of 1887) continued 
lo renin in in force oven after the Act 
was amended by the Adaptation of Indian 
Laws Order, 1937. AIR 1962 SC 219 
(223) = (1962) 3 SCR 516. 

(15) Only statutory rules applicable to 
anv public service and not executive 
instructions of the Government are con- 
tinued under this Article. AIR 1962 
.Assam 28 (30). 

(16) Pre-existing Rules and Regulations 
cannot be classed as being the ^'express 
provision” in the Constitution simply hv 
their continuance. AIR 1958 Bom 283 
(286) = 60 Bom LR 241 (DB). 

(17) Railway Services (Revision of Pay) 
Rules (1947), framed under Section 241 
(2), Government of India Act (1935) — 
Article 313 presened those rules — Bene- 
fit accrued to employees under Rule 6 
could not be taken away so long as rules 
were consistent and were not superseded 
bv other rules made under Article 309. 
1969 Lab IC 1265 (1268) (DB) (Delhi). 
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314. Provision for protection of CMstii.R oHiccrs of cerLiin services —EvoonI 

;:r.~'STC s 

heis Trnm t”"’ Povori.n.enl o! India and Ihe Government of the Stale ihich 

Xs rti "f rr- discipl,n!n^ mlZr o, 

enHHeH 1 circinnstanees may permit as tliat person was 

entitled to nnmedmtely before such eonmienconieul. 

[Govennneut of Act (U).‘35), Ss. 217 to 2 (9 | 


CHAPTER n 

PUBLIC SERVICE COMMISSIONS 

315. Public Service Commissions for the Union and for the States. — (1) Sub- 
ject to tile provisions of this article, there shall l)o a Public Service Comniis.sion for 
the Union and a Public Service Commission for each State. 

(2) Two or more Slates may agree that there shall be one Public Sei-vice Coni- 
mission for that group of States, and if a resolution to that effect is passed by the 

Aritcle 314 — Note 1 ” 

(I) The benefit of the provision diil 
not apply to officers whom the Govern- 
ment had decided not to continue. AIR 
1966 SC 817 (827, 828) = (1966) 2 SCR 
641. 

f2) The provisions of Section 240 (2) 
and (3) of the Government of India Act. 

1935, corresponding to .\rtic!e 311 ( 1 ) an.l 
(2). were not applicable to I. C. S. offi- 
cers whose services came to an automatic 
end on the attainment of Independence 
and who were informed that their sers'ices 
would not be required- AIR 1965 SC 817 
1830) = (1965) 2 SCR 641. (AIR 1954 
Mad 1156 (1162), Reversed.) 

(3) The expression ‘remuneration’ in 

Article 314 is not used in any limiled 
sense as merely salary. If a person wa.s 
in receipt of a payment, or in receipt of 
a pcrccntase. or any kind of payjjienl 
which would not be actual money pay- 
ment, the amount he would receive 
annually, in respect of this would be 
remuneration. AIR 1962 SC 606 (609, 

610) = 1962 Supp (1) SCR 506. 

(4) The words 'disciplinary mailers’ 
must be given their widest meaning con- 
sistent with what disciplinary matters may 
reasonably include. Suspension mu.st be 
comprised within the words ‘disciplinai*y 
matters’. AIR 1964 SC 787 (791, 792) = 

(1064) 6 SCR 431 ** AIR 1957 Pat 515 
(623) = 36 Pat 557 (DB). 

(6) The words ‘changed circumstances’ 
in Article 314 mean the change in circum- 
stances due to transfer of power in 
August 1947 and the coming into force ol 
the Constitution in January, 1950- and no 
more. AIR 1964 SC 787 (791) - (1964) 

6 SCR 481. 

(6) Rule 7 of All India Services (Disci- 
pline and Appeal) Rules, 1955 in so far 
U applies to members of Indian Ad- 
l^inistrative Service who are members 


thereoi bv virlue nf Rule 3 (a) and (b) 
«»(■ the Indian Administi alive (Recruit- 
monl) Rules, 1954 was held invalid lo 
Ihe extent lo whicli it permitted an 
aulliorily other than Ihe Government of 
India to suspend as an interim me.'isuro 
siuh mem))iMs of tlic services. AIR 1964 
SC 787 (798, 799) = (1964) 6 SCR 431. 

(.-VIR 19G3 Puni 87, Reversed.) 

(7) Under both set of Rulo.v, viz., R. 5r» 
of the Civil Services (Classit icalion. Con- 
trol and .-Xppeal) Rules. 1930 and All 
India Services (Diseiplinc an<l Appeal) 
Rules 19.55. the cn<(iiiiv i-ouM bo ordered 
bv the authority under whom Ihe civil 
servant liappened to be serving. AIR 1968 
SC 1372 (1378) -= (1968) 3 SCR 224. 

(8) A member of the Indian Civil Ser- 
vice l>etoie diseiplinarv action Is taken 
against Iiim is entitled by force f)f gu.aran- 
lecs cn.shrincd in llie Constitution lo an 
inquii'v under the Public Servants 
(Inquiries) .‘Vet or under Rule 55 of Civil 
Service.s (CCA) Rules. The exercise of 
authority under one of the tw<» allcrna- 
livcs i-s n<}t invalid. AIR 1960 SC 493 
(499) = (I960) 2 SCR 669 ** (1961) 63 
Puni LH 780 (786) ♦* AIR 1956 Punj 58 
(69) = ILR (1956) Punj 236 (DB) 

Article 315 — Note 1 

(1) The Public Service Commission has 

a distinct status under the Constitution, 
apart from the Government of the Union 
or of the Stale and cannot be identified 
with such Government. See AIR 19,55 
Madh B .56 (60) TLR (1954) Madh B 

256 (DB). 

(2) Governor General’s approval to 
Governor’s reference to Federal Public 
Service Commission need not be separate 
for every ca.se under Section 264 (3) of 
the Government of India Act, 1935 but 
general approval lo Governor’s refercnce.s 
lo Ihe Commission is suITicient. AIR 
19.59 .Ml .39.3 (.399). 
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House or, where there are two Houses, a- by each House of the Legislature of 
eacli of tliose States, Parliament may by law provide for the appointment of a 
joint State Public Service Commission (referred to in this Chapter as Joint Com- 
mission) to serve the needs of those States. 

(3) Any such law as aforesaid may contain such incidental and consequential 
pro\’ision.s as may be necessary or desirable for giving effect to the purposes oJ 
(he law. 

(4) The Public Service Commission for the Union, if requested so to do by 
(he (Jovernor ® *’] of a State, may, with the approval of the President, agree 
lo sen'e all or any of the needs of tlie State. 

(5) References in this Constitution to the Union Public Service Commission or 
a State Public Service Commission shall, unless the context otherwise requires, be 
construed as references to the Commission serving the needs of the Union or, as 
tlie case may be, the State as respects the particular matter in question. 

[Government of India Act, 1935, S. 264.] 

[a] For States having two Houses of Legislature, see Art. 168 (1) (a), 
jl)] The words ‘or Rajpramukh' were omitted by the Constitution (Seventh Amend- 
ment) Act, 1956. S. 29 and Sch. (1-11-1950). 


316. .Appointment and term of office of members. — (1) The Chairman and 
other members of a Public Service Commission shall be appointed, in the case of 
the Union Commission or a joint Commission, by the President, and in the case 
of a State Commission, by the Governor a[® ® ®] of the State: 

Provided that as nearly as may be one-half of the members of every Public 
Sen ice Commission .shall be persons who at the dates of their respective appoint- 
ments have held office for at least ten years either under the Government of India 
or under the Government of a State, and in computing the said period of ten 
years any period before the commencement of this Constitution during which a 
person has held office under the Crown in India or under the Government of an 
Indian State shall be included. 


‘[(lA) If the office of the Chairman of the Commission becomes vacant or if 
any such Chairman is by reason of absence or for any other reason unable to 
perform the duties of hi.s office, tliose duties shall, until some person appointed 
under clause (1) to the vacant office has entered on the duties thereof or, as the 
Ciise may be, until the Chairman has resumed his duties, be performed by such one 
of the other members of the Commission as the President, in the case of the Union 
Commission or a Joint Commission, and the Governor of the State in the case of 
a Slate Commission, may appoint for the purpose.] 

(2) A member of a Public Service Commission shall hold office for a term of 
six years from the date on which he enters upon his office or until he attains, in 


Article 316 — Note 1 

(1) Tile proviso lo .\rlleltj 31B |1) onlv 
menus Ihnl ji.s far a.s po.ssiblc al lea.st 
onc-half of the members of Ihc Public 
Service Commission slioiilcl be persons 
who have held office under Ihe Govern- 
ment for a period of ten or more vears. 
The Proviso docs not mcjin that not 
more than half the members must be 
such persons. AIR 1955 Orissa 113 
(110) = ILR (1955) Cut 510 (DB). 

(2) The expression “as nearly as may 
be one-hali” in the Proviso indicates only 
approximation. The expression cannot be 
read as equivalent to not more than half 
AIR 19.55 Orissa 113 (116) = ILR (1955) 
cm .510 (DB). 

f«I) Clause (1) of tliis Article refers lo 
Hie < hairman and other members, for the 


purpose that the President or Governor 
will liavc the right to appoint a Chairman. 
AIR 1966 Cai 290 (301) = (1967) 1 Lab 
LJ 288 (FB). 

(4) The Chairman of P. S. C. is also 
a member of :t and if the member is 
subsequently appointed as Chairman his 
tenure expires after six years from his ap- 
pointment as member. He does not gel 
fresh period of six years from his 

ment as Chairman. AIR 1966 Cal 290 
(293) - (1967) 1 Lab LJ 288 (FB). 

(5) Public Service Commission holding 

competitive examinations for recruitment 
to services of the Slate is an independent 
body distinct from the Stale- AIR 1^® 
Madh B56 (60)= Madh BLJ (1954) HCK 
1660 (DB). i 
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n Conmussioii, the iij>e of sixt\ -live \oai.s. and in the case of 

Conunission. the age of sixty years, whichever is 

Provided that — 


(a) a member of a Public Ser\ice Commission may, by wTiting under his 

hand addressed, in the case of the Union Conunission or a Joint Coni- 
mission, to the President, and in the case of a State Commission to 
the Governor * *] of the Stale, resign his office; 

(b) a member of a Public Service Commission may be roinovod from liis 
office in the manner provided in clause (1) or clause (3) of Art. 317. 

(3) A person who holds office as a member of a Public Service Commission 
shall, on the expiration of his term of office, be ineligible for re-appointment to 
that office. 

fCf: Govenunent of India Act (1935), S. 265 (1).] 

[a] The words ‘or Rajpramukh’ were omitted by the Constitution (Seventh Amendment) 

Act, 1956, S. 29 and Sch. (1-11-1956). 

[b] Inserted by the Constitution (Fifteenth Amendment) Act, 1963, S. 11 (5-10-1963). 

[c] For the meaning of ‘State*, see Art. 308, supra 


317. Removal and susjiension of a member of a Public Service Commission.--- 

(1) Subject to the provisions of cl, (3), the Chairman or any other member of a 
Public Service Commission shall only be removed from his office by order of the 
President on the ground of misbehaviour after the Supreme Court, on reference 
being made to it by the President, has, on inquiry lielct in accordance with the 
proc^ure prescribed** in that behalf under Article 145, reported that the Chair- 
man or such other member, as the case mav be. ought on any such ground to be 
removed. 


(2) The President, in the case of the Union Commission or a Joint Commission, 

and the Governor, »] in the case of a State Commission, may suspend from 

office the Chairman or any other member of the Commission in respect of whom a 
reference has been made to the Supreme Court under clause (1) until the President 
has passed orders on receipt of the report of the Supreme Court on .such leference 

(3) Notwithstanding anything in clause (1), the Pro.sident may by order remove 
from office the Chairman or any other member of a Public Service Commission if 
the Chairman or such other member, as the case may be 


(a) is adjudged an insolvent; or 

(b) engages during his term of office in anv paid einployinent outside the 
duties of his office; or 


(c) i.s, in the opinion of the President, unfit to contimie in office by reason 
of infirmity of mind or body. 

(4) If the Chairman or any other member of a Public Seivice Commission is 
or becomes in any way concerned or interested in any contract or agieement made 
by or on behalf of the Government of India or the Government of a State oj 
participates in any way in the profit thereof or in any benefit or emolument arising 
therefrom otherwise than as a member and in common with the other niembers of 
an incorporated company, he shall, for the purposes of clause (1), be deemed to 

be guilty of misbehaviour. 




Article 317 — Note 1 

(1) The provisions under this Article and 
Article 319 are merely consequential lo 
the provision of Article 316 (1). AIR 1966 
Cal 290. (301) = (1967) 1 Lab LJ 288 

(FBI.' 


(2) The word ''misbehaviour” when 
employed in respect of holders of high 
officc.s has a well understood and well 
defined meaning according to the tradU 
lion and standard maintained by the 
members of :i pjirlieular service or office, 
f 19611 63 Puni LR 780 (784). 


i.: 
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[aj The words ‘or Rajpramukh’ were omitted by Constitution. (Seventh Amendment) 
Act, 1956, S. 29 and Sch. (1-11-1956). 

[h] For Rules made by the Supreme Court as to reference under this Article, see 
Order XXXVIII of the Supreme Court Rule.s. 1966 published in Gaz. of Ind., 
15-1-1966, Pt. ir, S. 3 (i), Ext., pp. 13 to 84 (1-3-1966). 

318. Power to make regulations as to conditions of service of members and 
staff of the Commission. — In the case of the Union Commission or a Joint Com- 
mission, the President and, in the case of a State Commission, the Governor a[® ®] 
of the State may by regulations — 

(a) determine the number of members of the Commission and their condi- 

tions of service; and 

(b) make provision with respect to the number of members of the staff oi 

the Commi.ssion and their conditions of service : 

Provided that the conditions of service of a member of a Public Service Com- 
mission shall not be varied to his disadvantage after his appointment. 

[Govenimeiit of India Act (1935), S. 265 (2).] 

[a] The words 'or Raipramiikh' were omitted by the Constitution (Seventh Amend- 
ment) Act, 1956, S. 29 and Sch. (1-11-1956). 


319. 

ceasing to 


Prohibition as to the holding of offices by members of Commission on 
be such members. — On ceasing to hold office — 


(a) the Chairman of the Union Public Service Commission shall be ineligible 

for further employment either under the Government of India or under 
the Government of a State; 

(b) the Chairman of a State Public Service Commission shall be eligible for 

appointment as the Chairman or any other member of the Union Public 
Service Commission or as the Chairman of any other State Public 
Service Commission, but not for any other employment either under 
the Government of India or under the Government of a State; 

(c) a member other than the Chairman of the Union Public Service Com- 

mission shall be eligible for appointment as the Chairman of the 
Union Public Sendee Commission or as the Chainnan of a State Public 
Service Commission, but not for any other employment either under the 
Government of India or under the Government of a State. 


(d) a member other than the Chairman of a State Public Service Commission 
shall be eligible for appointment as the Chairman or any odier member 
of the Union Public Service Commission or as the Chairman of that or 
any other State Public Service Commission, but not for any other 
employment either under the Government of India or under the Govern- 
ment of a State. 

[Government of India Act, 1935, Section 265 (3).] 


Article 318 — Note 1 

(1) This Arlicle refers to the membe 
of the Public Service Commission and tl 
word member includes the chairman A1 

1 Lab I 

Joo I r t) ) . 

(2) This Article and Article 317 a 
mere V consequential to the provision 

290 (301) 

(1967) 1 Lab LJ 288 (FB). 

^ Public Sendee Commissic 
(Comluions of Service and Miscellaneoi 
Provismns) Regulalions (1953) Regs. 4 ar 
•> - Express order relaxing operation ( 


Regulations is necessary. AIR 1966 Cal 
356 (358)= 71 Cal WN 622 (DB). 

(4) Rule 5 of Punjab Public Service 
Commission (Conditions of Service) Regu- 
lations. 1958 is a statutory one and it can- 
not be affected by executive instructions 
even of the Government of India. 1969 
Lab IC 1037 (1039, 1040)= 1968 Cur LJ 
757 (Punj). 

Article 319 — Note 1 

(1) This Article relates to prohibition 
on “ceasing to hold otTice”. AIR 1666 
Cal 290 (301) = (1967) I Lub LJ 288. 
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320 . Functions of Fublic Service Coimuissions. — (1) U shall he the duty of 
tho Union nnd tlie State Public Service Coiiiinissions to coiuluct examinalioiis lor 
appointments to tlie serWees of tl»e Union nnd tiie services of the State respec- 
tively. 

(2) It shall also be the duly of the U nion Public Service CaJiniiiission, if re- 
quested by any two or more States so to <lo, to assist those States in framing and 
operating schemes of joint recruitment for any services for which candidates pos- 
sessing special qualiBcations are required. 

(3) The Union Public Service Commission or tlie State Public Service Coin- 
mission, as tlie case may be, shall be consulted — 

(a) on all matters relating to methods of recruitment to civil sei-vices and for 
civil posts; 


ARTICLE 320 — SYNOPSIS 

1. Government of India Act, 1935- 

2. Clause (1) — Examination conducted 

by Public Service Commission. 

3. Clause (3) — General. 

4. Clause (3) (a). 

5. Clause (3) (c) — Scope and ob.leet 

of- 

6. Staae at which tbc Public Service 

CommUsloo Is to be consulted. 

7. **A11 disciplinary mailers." 

8. Persons to whom Clause (3) (c) is 

applicable. 

9. 'Indudlnft memorials or petitions 

relating to such maltcra.*' 

10. Clause (3) (d). 

11. Clause (3), Proviso. 

12. Clause (4). 

13. Clause (6). 

14. Position of the Public Service com- 

mission vIs-a-vIs Government. 

1. Government of India Act, 1935. — (1) 
The corresponding section in the Govern- 
ment of India Act, 1935, was Section 26b. 
Under sub-section (4) of that section, 
consultation with the Public Service Com- 
mission was not necessary in matters con- 
nected with subordinate ranks of Police 
Services AIR 1952 Nag 172 (175) = ILR 
(1952) Nag 118 = 1952 Cri L-T 870 (DB). 

•2. Clause (1) — Examination conducted 
by PuMic Service Commission- — (1) The 
examination conducted by the Public Ser- 
vice Commission under Clause (1) for 
the purpose of appointment to services 
Under the Government, need not be 
competitive but may be merely selective- 
air 1956 Mys 20 (22) = ILR (19551 
Mys 597 (DB). 

(2) The power of Public Service Com- 

mission to conduct examinations conferred 
under Article 320 (1) implies a power to 
hold enquiries into the malpractices 
or misconduct of the examinees or to 
punish such delinquents. AIR 1961 Andh 
Pra 378 (381. 382) = (1961) 1 Andh 

WR 256 (DB). 

(3) Rules made by Madras Stale Public 
Service Commission for Regulating Con- 
duct of Examinations, Rr. 14 and 15 
Rule 14 confers power on commission to 
cancel results and to debar a candidate 


wliile Uulo 15 coidcr.s power to hold re- 
examination. AIR lOfil Aiulh Pra 378 
38;li ^ liobl) l Andh WR 250 

(OB). 

3. Clause (3) — General. — (1) Clau.>ie 
l3) ii only direrlory anti not mandalorv 
in Ihc sense Dial non-compliance with it 
will Invalidate the acrn)n taken by the 
Government. AIR 1957 SC 912 (918) ■** 
AIR 19.>7 Puni 191 (196) = ILR (1057) 
Puni 1222 (DB) ** AIR 1957 Punj 97 
(99) ** AIK 1955 Cal 451 (457. 458, 459) 
(DB) AIR 19.54 Cal 60 (63) = ILR 

(19551 2 Cal 28 (DB) ** AIR 1970 SC 

158 (160) = (1969) 1 SeWR 1116 *♦ AIR 
1962 SC 1.344 (1340) = (1962) 1 Lab LJ 
656 '* AIR 1968 Ker 244 (249) = 1968 
I.al) U: 1159 = 1908 Ker LT 268 AIR 
!‘)(>6 Mvs 220 (227) = (1965) 2 Mys LJ 
•lOO (TB) (1963) 2 Lab LJ 760 (768, 

769) (Andh Pra) •» AIR 1963 Bom 13 
(16) = 64 Bom LR 446 *• AIK 1962 Guj 
107 (202) = (1962) 3 Guj LR 492 (DU) 

AIR 1960 Ori.ssa 62 (64) = ILR (1959) 
Cut 496 (19591 2 Lab LJ 261 (264) 

(.•Vmlh Pra). ((1958) 2 LLJ 273, Foil.) 

AIR 1958 Manipur 35 (37)- 

The lollowing decisions are not go'jd 
law in view of AIR 1967 SC 912:— AIR 
1958 Bom 167 (175) = ILR (1957) Bom 
120 (DB) ** AIR 19.58 Madli Pra 135 
(1-12) (DB) ILR (19.57) Andh Pra 71.5 
(725) (UB) ** AIR 195.5 Pep.su 106 (109) 
= II.R (19.5.5) Patiala 202 AIR 1954 
Rai 12 (15) (DB) ** (1953) 57 Cal WN 
157 (161). 

(2) Although. the provision is not 

mandatory and although the advice of 
the Public Service Commission is not 
binding on the Government, it is highly 
improper to ignore the provision al- 
together as a matter of regular practice. 
AIR 1957 SC 912 (916) AIR 1957 Punj 
97 (90) ** AIR 1955 Cal 451 (458, 459) 

(DB). 

(3) Normally the Go\’ernmenl servants, 
to whom the article applies, arc entitled 
to Ihc constitutional protection provided 
in the clause. AIR 1936 SC 285 (292) = 
(1655) 2 SCR 1331. 

(4) Rule 8 of tile Rules framed by 
Punjab Government under the Proviso to 
Article 309 is not ultra vires of Art. 320 
— Government by its own rules binding 
itself to accept Commission’s selections 
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(b) on the piinciplc.s to be followed in making appointments to civil services 
and posts and in making promotions and transfers from one service to 
another anci on the suitability of candidates for such appointments, pro- 
motions or transfers; 

(c) on all disciplinar>' matters affecting a person serving under the Govern- 

ment of India or the Government of a State in a civil capacity, includ- 
ing memorials or petitions relating to such matters; 

(d) on any claim b\- or in respect of a person who is serving or has served 

under the Government of India or the Government of a State or under 
the Crown in India or under the Government of an Indian State, in a 
civil capacity, that any costs incurred by him in defending legal pro- 
ceedings instituted against him in respect of acts done or purporting to 
be done in the execution of his duty should be paid out of the Con- 
solidated Fund of India, or, as tlie case may be, out of the Consolidated 
Fund of the State; 

(e) on any claim for the award of a pension in respect of injuries sustained 

by a person while serving under the Government of India or the Gov- 
ernment of a State or under the Crown in India or under the Govern- 
ment of an Indian State, in a civil capacity, and any question as to the 
amount of an>’ such award. 


Article 320 — Note 3 (coutd.) 
lor promotion — Act of Government in 
refusing to accept Commission’s scteclion 
is invalid. AIR 1964 Punj 302 (304) 

1964 Cur LJ 103 (DB). (C. \V. No. 410 
of 1961, dated 4-5-1962 (Punj). Reversed-) 

(5) Under Spclion 56 (1) of the Patna 
-Municipal Corporation Act (1952) for 
making teniporarv appointment, prior 
consultation willi Public Service Com- 
mission is not at all necessary. 1966 BLJR 
697 (700, 701) (DB). 

(6) Indian Administrative Service (Regu- 
lation of Seniority) Rules (1954), R. 3 

(3) second proviso — Provision of retain- 
ing power in Government of India in 
consultation with commission to approve 
or not to approve period for purposes 
ot seniority is not violative of Art. 14 
1968 Lab IC 1420 (1429) = ILR 47 Pat 
533. 


4. Clause (3) (a). — (1) The civil ser 
vice.s and civil po.sts mentioned in Cl ; 
(a) are used in contradistinction with mili 
tary services and mililarv posts. AIR 195i 
Rai 104 (106) = ILR (1956) 6 Raj 74 (DB) 

5. Clause (3) fc). — Scope and objec 

of. — (1) The advice of the Public Ser 
vice Commission is not binding on Ihi 
Government. AIR 1957 SC 912 (9161 * 

(1953) 57 Cal WN 157 (161) •* AIR 196! 
SC 1130 (1133) = 1962 Supp 1 SCR 961 
** AIR 1966 Mys 220 (2251 = (1965) ' 
Mys LJ 490 (DB). 

[See AIR 1956 Mys 20 (27) = ILF 

(105.5) Mys .597 (DB).] 


(2) The object of Clause (3) (c) is U 
give an assurance to the .services that ar 
independent body has considered the ac 
tion proposed to be taken against a parti 
cular person and also to afford the Gov 
emment unbiased advice on matter 

[See (1959) 2 Lab LJ 261 (264) (Andl 


Pra). (Con.sultalion with Public Service 
Commission before dismissal is not 
mandatory.) *• AIR 1955 Punj 1 (3)] 

(3) The report received by Ihe Council 
of .Ministers from the Public Service Com- 
mi.ssion under Article 320 (3) (c) is 
privileged document as ils disclosure 
woul<l lead to in jury to public interesl. 
AIR 1961 SC 493 (512) = (1661) 2 SCR 
371. (AIR 1921 Cal 282 and AIR 1944 
Lah 434, Overruled; AIR 1960 Punj 407, 
Reversed.) 

(4) Though the Union Public Service 
Commission has to be consulted in all 
disciplinary matters, it is not an appellate 
authority over the Enquiry Officer. AIR 
1962 SC 1180 (1132, 1133) == 1962 Supp 

(I) SCR 968. 

(5) The power to revert a gazetted 
Government servant vests exclusively in 
Ihe Government and not in the Public 
Service Commission, though the latter 
lia.s to aid and advice Government by 
their opinion. AIR 1966 Orissa 173 (183) 
= (1966) 8 Orissa JD 211 *• AIR 1904 
Cal 265 (270) = (1968) 2 Lab LJ 376. 

6- Stage at which the Public Service 
Commission is to be consulted. — (i) It 
is enough if the Public Service Commls- 
-sion is consulted at some stage before 
the final order imposing the penalty is 
pa.ssed. AIR 1957 Andh Pra 794 (804) = 
ILR (1957) Andh Pra 80 (DB). 

[See AIR 1957 SC 882 (883).I 

(2) Where the Public Service Commis- 
sion is consulted before the show cause 
notice under Article 311 (2) is given to 
the Officer and he does not show any 
cause in reply to the notice, it is not 
necessary to consult the Public Service 
Commission again before the final order 
is passed against the officer. AIR IW® 
SC 160 (166) = 1065 SCR 1011 . 

(3) A Government servant cannot claim 
that notice issued to him to show cause 
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and it shall he the duty of a Public Service Coinmissiou to advise ou any uuiKtT 
so referred to them and ou any other matter uhich tlu' President, or, as th(' case 
may be, the Governor “I" ®] of the State, ina\' refer to them. 

Provided that the President as respects the all-India services and also as i<*s- 
pects other services and posts in connection witlv the affairs of tiic Union, and the 
Governor ® ® * ®] as respects other sendees and posts in connection with tlie 
affairs of a State, may make regulations specifying the matters in which cither 
generally, or in any particular class of case or in any particular circumstances, it 
shall not be necessary for a Public Service Commission to be consulted. 

(4) Nothing in clause (3) shall require a Public Service Commission to he 
consulted as respects the manner in which any provision refened to in clause (4) 


of Article 16® may be made or as respects 
to the provisions of Article 335®. 


Artlelc 320 — Note 6 (conid.) 

against the action proposed to be taken 
against him should have been issued b> 
him after the expression of opinion bv 
the Public Service Commission. .\IR l9tM) 
Mad 393 (393) « (1961) 1 Mad LJ 46 
** (1956) 2 Mad LJ 14,5 (147). 

(4) Once the Governor has passed ai^ 
order imposing the penally no question 
of consultation with the Public Service 
Commission arises. ILR (1956) Punj 1213 
(1230). 

7. "All disciplinary matters.” — (1) 
Clause (3) (c) applies to every kind of 
disciplinary action proposed to be taken 
in le.spect of a particular person. AIR 
1956 SC 286 (292) = (1956) 2 SCR 1331. 

(2) Suspension proceedings partake of 

the nature of the disciplinary matter 
within the meaning of Clause (3) (c). 

AIR 1958 Ker 72 (74) = ILR (1958) Ker 
131 (DB) .\1R 1954 Cal 60 (63) = ILR 
(1955) 2 Cal 28 (DB). 

(3) The Icrminalion of service of a 
person in accordance with the lerms ol 
contract ol service, is not a <lisciplinarv 
matter requiring consultation. AIR 195.J 
Pat 92 (05) (DB). 

(4) If a person : is_ appointed to a 
temporary post, his period o( appoint- 
ment will expire when the po.st itself is 
abolished. In such a case there is no 
question of any disciplinary action so as 
to make the consultation with the Pub- 
lic Service Commission necessary. AIR 
1965 Pat 353 (357) (DB). 

(5) Reduction in rank being a disci- 
plinary matter requires consultation with 
the P’ublic Service Commission. AIR 1952 
Pepsu 152 (155) = ILR (1952) Patiala 
392 (DB). 

(0) Where the reversion of a Govern- 
ment servant from the higher officiating 
post to his original substantive post is bv 
way of penalty, the Public Service Com- 
mission must be consulted in the mat- 
ter. AIR 1955 Pepsu 106 (109) = ILR 

(1955) Patiala 202 •* AIR 1954 Pepsu 98 
(104) = ILR (1954) Patiala 105 •• AIR 
1952 Nag 288 (289) = ILR (1952) Nag 


the manner in which effect may be given 


105 (DB) •• AIR 1952 Pepsu 1.52 (155) = 
ILR (1952) Patiala 392 (DB). 

(7) Where the order reverting to a 
h>wer post does not amount under the 
Fundamental Rules to a j)enaltv, there is 
no need to eonsull Ihe Public Service 
Commission. .MR 1957 Punj 191 (196) =• 
ILR (1957) Puni 1222 (DB) •* AIR 1951 
Pepsu 98 (104) = ILR (1954) Patiala 
105. 

(8) Clause (3) (c) is inapplicable where 

a Government servant is made to reliri. 
rompulsorily on account of Government 
Poliev and not as a matter of disciplinary 
action. AIR 19,53 rrav-Co 140 (144) = 

ll.R (19.52) Trav-t'a. 7.50 (DB). 

[See also AIR 1954 Pat 187 (190) 

(LB 32 Pal 708 (DB).] 

(9) Where there Is no que-stion 
punishment or disciplinary action. con. 
sullalion with the Public Service ComniLs- 
sion is not necessary- .-MR 1954 Trav-Co 
.32 (33) = ILR (1953) Trav-Co 9,54 (DB) 
** AIR 1953 Trav-Co 140 (144) ILH 
(19.52) Trav-Co 756 (DB). 

(10) Where a Government servant ap- 
plies for le.ave preparatory to retirement 
an<l i.s retired thereafter, there is no 
need to consult the* Public Service Coin- 
mi.s.sion. AIR 1952 Trnv-Co 409 (411). 

(11) High Court exercising power by 
promoting some members to higher posts 
ill supersession of plaintiff's claim ac- 
cording to seniority list — Consultation 
with Slate Public Service Commission not 
necessary. AIR 1962 SC 1794 (1710) » 
(1963) 1 SCR 437. 

(12) Kerala Public Service Commission 
(Consultation) Regulation (1957), Rule 9 
Tlicre is no obligation on State Gov- 
ernment to consult commis.sion in mat- 
ters relating to judicial officers Public 
.SeiVicc Commission still consulled before 
terminating services of iudicial officer -- 
There is no irrcgularilv or illegality. AIR 
1963 Ker 92 (100). 

(13) Derision to take di.sciplinary ac- 
lion against a public servant ^ and to set 
up the actual disciplinary Tribunal and 
its personnel should form subject matter 
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(.5) All regulations made under the proviso to clause (3) by the President or the 
Governor •■'[“ "] of a State sliall be laid for not less than fourteen days before each 
House ol Parliament or the House or each House of the Legislature of the State as 
llie case may be, as soon as possible after tliey are made, and shall be subject to 
^ch modihcutions whether by way of repeal or amendment, as both Houses of 
Parjiament or the House or both Houses of the Legislature of the State may make 
during the session in which they are so laid. ^ 

[Government of India Act (1935) S. 266.J 

li.] ll.e word, or Rajpramukh- were omitted by Constitution (Seventh Amendment) 
Act, 19o6, S. 29 and Schedule [1-11-1956]. 

[b] The words “or Rajpraimikh, as the case may be", were omitted, ibid. 

icj Art. 16(4; deals with making of any provision for the reservation of appointments or 

backward class of citizen: Art. 335 deals with the claims 
of Scheduled Castes and Scheduled Tribes to services and posts 


Ailicle 320 — Note 7 (contd ) 
fi' constill.'Uicn. AIR I9G1 Cal l (fi) 

05 Cal \VN 361 (SB). 

8. Persons lo whom clause (3) (c) Ls 
applicable. — (!) The clause does not 
apply to servants of Sindri Fcrlilizers 
and Chemicals Lid., as they are not ser- 
Pnion or Stale Government. AIR 
1957 Pat 10 fl4) (DB). 

ii phra,se “persons serving under 

the Government of India or the Govern- 
ment of a State" seems to have reference 
to .such persons in respect of Nvhom the 
administrative control is vested in the 

executive Governments. AIR 

2 SCR 1331. 

(3) iln‘ clause does not apply to mem- 

Court. AIR 1956 

SC 285 (204) = fI955) 2 SCR 1331. 

(4) Clause (3) (c) applies only lo tho,sc 
persons to whom clause (1) of Art. 320 
.ipplies, that is, lo those who are recruit- 
ed through examination held by the Pub- 
lic Service Commission. .AIR 1954 Cal 
W) (63) = ILR (19.55) 2 Cal 28 (DB) •* 
AIR 1955 Cal 183 (186). 

(5) A Notification i.ssuod under the 
1 roviso lo Clause (3) may have the effect 

^■emoving from the operation of Clause 

inrr'w‘‘. class of persons. AIR 

1955 Mad 408 (469). 

(6) Employees of the Stale Bank of 
India are servants of a statutory coroo- 
ration and are not civil servants of the 
Union Government within the meaning 
of .Mlicle 320 (3) (c). AIR 1958 Pat 418 
(419) = ILR 37 Pat 431 (DB). 

i®*.!™*"*^*”***”^ memorials or petitions 
relaiog to such matters." — (i) a peti- 
tion of appeal presented by a dismissed 
Government .servant comes under the 
words memoriaKs or petitions" and it 
^annnf. therefore be rejected without 
n.st eonsiiltmg the Public Service Com- 

134 (■i7.n"75n 


(2) An application for review would be 
covered by word.s "memorials and 

petitions. AIR 1967 SC 912 (916) 


10. Clause (3) (d). — (1) Where a 
Government servant is prosecuted for the 
offence of cheating by submitting false 
travel bills and taking money on them 
and i.s acquitted, his claim to reimburse- 
ment of expenses incurred by him in 
defending himself should be dealt with 
under Clause (3) of this article. AIR 1957 
Assam 143 (145) (DB). 

11. Clause (3), Proviso. — (1) The 
proviso governs all the clauses of sub- 
arlicle (3) of Article 320. AIR 1958 Andh 
Pra 35 (37) (DB). 

(2) The proviso enables the President 
or the Governor lo make regulations 
specilving the matters in regard to which 
con.sultation with the Public Service Com- 
mission is nol neccs.sarv. AIR 1957 Mani- 
pur 7 (9). 

(3) It is within the powers of tlie Gov- 
ornor to limit the functions of the Pub 
lie Service Commission and if any ap- 
pointment is taken out of the purview 
of the Public Service Commission. It is 
well covered bv the provisions of the 
Constitution. If such appointments have 

from the purview of the 
r'ublic Service Commission bv enacting a 
valid rule, the Government is fully em- 
powered to make appointment for any 
length of period against any post without 
consulting the Public Service Commis- 
sion. 1968 Lab IC 1605 (1622) = 1969 

Raj LW 47. 

(4) Consultation with the Public Ser- 

vice Commission may be dispensed with 
m regard to disciplinary matters in cases 
meiilloned in the Regulation. AIR 1958 
Andh Pra 36 (37) (DB) •* AIR 1958 Ker 
72 (74) = ILR (1958) Ker 131 (DB) ♦* 

ILR (1957) Andh Pra 715 (725) (DB) •• 

AIR 1957 Pat 676 (678) (DB) *• AIR 
1956 Mad 220 (222) ** (1960) 2 Lab LJ 
165 (168) (Andh Pra) (DB) •* (1957) 2 

Andh WR 425 (430) •• ILR (1957) 9 

Assam 223. 

[See AIR 1958 Andh Pra 240 (251) 

(DB).] 

(5) Where a notification dispensing 
wilh the need to consult the Public Ser- 
vice Commission with reference to ap- 
pointment to certain office is issued aftei 
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AHMm ao — Note n (mntd.) 

th« appoiatmeat Is mado, such appolnt- 
rnoDit ^thout consulting the Public Ser- 
Tiae Gonuttission will be yalld where it 
U to take ^eot after the notification. 
AIR 1957 Mad 17 (10) - ILR (1957) Mad 
168 (DB). 

(5) Though the Public Scrrice (Commis- 
lion) Consultation Refpilations under the 
pro^o dispensing wi& consultation with 
the Public Service Commission came into 
force only after the inquiry attainst a 
pnbUc seirant had started, they will ap- 
ply if they are in force at the time when 
Government was satisfied that action was 
necessary- AIR 1966 Trav-Co 158 (159). 

[But see AIR 1968 Bom 167 (169) = 

ILR (1967) Bom 120 (DB).1 

(7) The expression "other services and 
poets in connection with the affairs of a 
State" means services and posts other than 
all-India Services and other services and 
posts in connection with the affairs ot 
the Union. AIR 1966 Trav-Co 168 (169). 


(8) Refpilations and notifications made 
imd or the correspondinf: Section 266 (3) 
of the Government of India Act, 1935, 
TnwVinp it unnecessary to consult the Pub- 
lic Service Commission in any matter, 
continue in force even after the Consti- 
tution, under Article 318. AIR 1967 All 
486 (488) = ILR (1957) 1 All 269 •• AIR 
1967 Pat 676 (678) (DB) •• AIR 1956 Pat 
228 (282) (DB) •• AIR 1955 Nag 163 
(165) - ILR (1966) Nae 187^_(DB) 

AIR 1964 All 813 (814, 816)- ILR (1966) 

2 All 800 (DB). . „ , 

(9) Under the Hyderabad Rules me 
Government is not prohibited from con- 
sulting the commission nor does it act 
illesally if it consults the commissioi^ 
AIR 1968 Andh Pra 364 (370) = 1968 
Lab 1C 1499 — (1969) 1 Andh WR 17. 

(10) Under the Jammu and Kashmir 
Pt^lic Service Commission (Limitation 
of Functions) Regulation, 1967 the Pub- 
lic Service Commission has to be con- 
sulted in all appointments like that of a 
Principal. If appointment to the post of 
a Principal is made without consulting 
the Commission and in spite of its protest 
the appointment is not in accwdance 
with law and the Constit^on AIR 1966 
J and K 26 (81, 32) - 1968 Lah IC 182 

■» 1968 Kash LJ 63. 

(11) Where the President proposes to 
make an order of dismissal removal or 
reduction in rank after bein« satisfied 
that such action is necessary m the in- 
terest of tiie security of the State it shall 
not be necessary for the President to 
eouolt tile Commission. AIR 1958 Bom 
288 (290) = 60 Bom LR 241 (DB). 

M.' Onue (4). — (1) The Public &r. 
vice Commission need not be consulted 
by the State Government with respect to 
the of provisions for reservation 

of Mmofaitiimts Iq fayoiir of biu^kwArd 
ftlaseoi of dttsens. AIR 1966 M;^ 20 (26) 
» ILR (1966) Mys 697 (DB). 
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IS. Qause (6). — (1) The provision in 
Clause (5) as to laying; of the Rcf^la- 
tioDs before the Legislature has been held 
to be only directory and not mandatory, 
AIR 1955 Cal 451 (469) (DB) ** AIR 

1066 Pepsu 97 (1((2)- ILR (1965) Patiala 
416. 

[But see AIR 1967 Manipur 7 (9).] 

(2) Clause (6) of this article also ap- 

plies only to Refpilations made imder the 
proviso to Clause (3) and cannot be con- 
sidered as requiring? that the Reoulations 
made xmder the Government of India Act. 
1935, should be laid before the Leftisla- 
lure. AIR 1954 All 813 (815) = ILR 

(1955) 2 All 800 (DB) •• (1953) 57 Cal 
WN 157 (161). 

[See also AIR 1956 Sau 14 (20) (DB).) 

(3) Where there is nothing on the re- 
cord to show whether or not the old 
Regulations framed under Section 266 (3) 
of the Govemmeot of India Act, 1935 
were laid before the Parliam^t after 
their adaptation by the Adaptation of 
Laws Order, 1960, it must be deemed 
that the provisions of Cl. (6) of Art. 320 
were complied with. AIR 1958 Manipur 
36 (36, 37). 

14. Position of the Public Service Com* 
mission vis a vis Government. — (1) The 
Public Service Commission is an indepen- 
dent body and is not an authority sub. 
ordinate to the Government. See AIR 1955 
Madh B 56 (60) = ILR (1954) Madh B 
256 (DB). 

(2) The Public Service Commission Is 
not an authority exercising any power 
under the Constitution. AIR 19^ Mys 20 
(26) » ILR (1966) Mys 597 (DB). 

(3) The fimction of the Public Service 
Commission is purely advisory and its ad- 
vice is not binding on the Government 
AIR 1958 Madh Pra 135 (142) (DB) *• 
AIR 1956 Manipur 34 (40) •• AIR 1958 
Tripura 28 (31). 

(4) It is not open to the Public Service 
Commission to refuse any information 
wanted by the Government. AIR 1966 
Mys 20 (27) = ILR (1955) Mys 597 
(DB). 

(5) The Public Service Commission Is 

a constitutional body charged with cer- 
tain constitutional rights, duties and obli- 
gations. Article 321 does recognise the 
possibility of extending the functions of 
the Public Service Commission. But it 
can only be done by an Act of the State 
Legislature under Article 321. AIR 1958 
Cal 346 (848, 849. 360) == 62 Ca] WN 

429. 

(6) Public Service Commission, cannot 
identify Itself with Government Auth- 
orities — Gonunission cannot change its 
derisions to stdt the views of Govern- 
ment Authorities. 1968 Lab 1C 1377 (1880) 
a (1968) 1 Mad LJ 848. 
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321. Power to ertend functions of Public Service Commissions. — An Act made 
by Parliament or, as the case may be, the Legislature of a State may provide for 
the exercise of addition^ functions by the Union Public Service Commission or the 
State Public Service Commission as respects the services of the Union or the State 
and also as respects the services of any local authority or other body corporate 
constituted by law or of any public institution. 

[Government of India Act (1935) S, 267.] 

322. ExpeMes of Public Service Commissions.— The expenses of the Union 
or a State Public Service Commission, including any salaries, allowances and pen- 
sions payable to or in respect of the members or staff of the Commission, shall be 
charge^ on the Consolidated Fund of India or, as the case may be, the Consolidat- 
ed Fund of the State. 

[Government of India Act (1935) S. 268.] 

323. Reports of Public Service Cwnmissions.— (1) It shall be the duty of the 
Union Commission to present annually to the President a report as to the work done 
by the Commission and on receipt of such report the President shall cause a copy 
thereof together with a memorandum explaining, as respects the cases, if any, wh^ 
the advice of the Commission was not accepted, the reasons for such non-acceptance 
to be laid before each House of Parliament. 

(2) It shall be the duty of a State Commission to preset annually to the 
Governor *[ ® ® ] of the State a report as to the work done by the Commission, 
and it shall be the duty of a Joint Commission to present annually to the Governor 
*[ ® ® ] of each of the States the needs of which are served by the Joint Com- 

mission a report as to the work done by the Commission in relation to that State, 
and in either case the Governor b[ ® ® • ® ] shall, on receipt of such report 
cause a copy thereof together with a memorandum explaining as respects die cases, 
if any, where the advice of the Commission was not accepted, the reasons for such 
non-acceptance to be laid before the Legislature of the State. 

[a] The words Rajpramukh" were omitted by the Constitution (Sevendi Amendment^ 

Act, 1956, S. 29 and Schedule [1-11-1956]. 

[b] The words '*or Rajpramukh, as the case may be,** were omitted, it^ 


PART XV 
ELECTIONS 

324. Superintendeace, direction and control of electioos to be vested in an 
Election Commsssioo^. — (1) The sup^intendence, direction and control of the 


Article 321 — Note 1 

(1) Constitution does not recognise hi 
Article 331 the possibility of extending 
the functions of the Public Service Com- 
mission. Under this provision only addi- 
tional function can be entrusted to thr 
State Public Service Commission' But it 
can only be done by an Act of the State 
legislature. It cannot be done by any 
private or departmental arrangement be- 
tween the Commission and the Govern- 
ment. AIR 1958 Cal 345 (350) == 62 Gal 
WN 429. 

ArUele 3BB — Note t 

fl) As under the Government of India 
Act, 1935. the status of the Public Service 
Commission is advisory under the Con- 
stitution. But there is a provision under 
Article 323 which was not to be found 
in the Act of 1935, viz., that annually the 
President Or the Governor or Raipramukh 
shall have to explain to the Legislature 


the reasons why in the particular cases 
the advice of the Commission could not 
be accepted. AIR 1956 Manipur 34 (40). 

(2) Functions of Public Service Com- 
mission are only advisory — Government 
is not boimd to follow the advice or te- 
commendation tendered by the Commis- 
sion. AIR 1958 Tripura 28 (31)* 

(3) Public Service Commission cannot 

withhold any information wanted by 
Government. AIR 1956 Mys 20 (26) — 

ILR (1955) Mys 597 (DB). ^ 

(4) Section 137 of the Constitution ot 
J. and K. (1956) which corresponds to 
Article 323 is directory and not nianM- 
tory. AIR 1968 J and K 26 (31) = Iw 
Kash LJ 53. 

ARTICLE 324 — SYNOPSIS 

1. Seheme of Part 15> 

2. Exeentive authority of ESeetlon Co** 

3. Election TrlbnnaL 


I 
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preparation of the electoral rolls for, and the conduct of, all elections to Parlmment 
Mid to die Legislature of every State and of elections to the offices of Presicfi nt and 
'V^ce-President held under thi* Constihition *[ * * * * ] shall be vested in a 
Gcunmission (referred to in this Constitutioa os the Election Commission). 

(2) The Election Commission shall consist of the Chief Election Commissioner 
and sudi number of other Election Commissioners, if any, as the President may from 
time to time fix and the appointment of the Chief Elec^on Commissioner and oMkt 
E jection Commissioners shall, subject to the provisions of any law made in tliat 
behalf by Parliament, be made by the President. 

(3) Wbftn any other Ejection Commissioner is so appointed the Chi^ Election 
Gommissionn sbAll act as the Chairman of the Election Commission. 

(4) Before each general election to the House of the People and to the Legis- 
lative Assembly of eadi State, and before the first general election and thereafter 
before each biennial election to the Legislative Council of each State having such 
Council, the President may also appoint after consultation with the Election Com- 
mission such Regional Commissioners as he may consider necessary to 
assist the Ellection Commission in the performance of the functions conferred on 
the Commission by clause (1). 

(5) Subject to the provisions of any law made by Parliament, the conditions 
of service and tenure of office of the Election Commissioners and the Regional Com- 
missioners shall be such as the President may by rule determine : 


Article 304 (eonld.) 

1, Set^eme of Part 16> — (1) Part XV of 
the Constitution is really a Code in itself 
providini; the entire around work for 
enactina appropriate laws and settina up 
suitable machinerv for the conduct of 
elections. AIR IMS SC M (63, - 

1968 SCR ai8. 

[See AIR 1964 Raj 128 (190) - ILR 
(1964) 14 Raj 26 (DB).] 


(2) The purpose behind part XV of the 
Constitution is that the conduct of elec- 
tions should be left imhindered in the 
hands of the Election Commission and 
the woikina of the election machinery 
should up to the staae of declaration of 
the election results be not arrested by 
judicial or as far as may be by m 
other process. AIR 1962 All 611 (612, 
513) (DB), 


(3) Upon the resianation of a member 
in the Leaislaturc the seat becomes vacant 
under Article 190 (3) (b) of the Consti- 
tution. Section 150 of the Representation 
of the People Act cannot whittle down its 
force and effect. (1967) 1 Andh LT 263 ^ 
(1967) 2 Andh WR 68 (DB). 


(4) The word "election” in Part XV 
connotes the entire procedure to be aoue 
throu^ to return a candidate to the 
leaislature. AIR 1968 Manipur 84 (93). 


2. Eseeottve antbority of Eleetlon Gonu 
adaston. — (1) The executive authority of 
the Election Commission imder this 
article cannot be limited by any law passw 
by Parliament under the provisions of 
Article 327. There Is also no provision 
in any article of the Constitution as to 
the manner in which the Election Com- 
mission would exercise its authority under 
Article 824. It is a matter of intemrf 
arranaemcsil over which tbe EHection Trl- 


bimal has full competence and control- 
AIR 1958 Pat 298 (294) (DB). 

(2) It is not open to the Election 
Commission to prescribe a form of oath 
for a presidential candidate. Such power 
cannot be spelt out of Article 824. AIR 
1968 SG 904 (010) = (1968) 2 SCR 133. 

(S) (Obiter: — In matters governed by 
the Representation of the People Act, the 
Election Commission is bound to follow 
the provisions of the Act in respect of 
the express directions contained in the 
Act passed by tbe Parliament, in the 
exercise of its powers under Article 327. 
Article 327 has been made subject to the 
provisions of the Constitutioa and Arti- 
cle 824 (1) is one of such provisions, but 
the power contained in Article 824 (1) is 
a general power. AIR 1968 All 794 
(799) » ILR (1958) 2 All 932 (DB). 

(4) In a case where the Electoral Regis- 
tration Officer by mistake or by miscon- 
ception prepared electoral roll for a 
particular constituency including in it an 
area which does not belong to the consti- 
tuency. he must be held to have exceed- 
ed the jurisdiction vested in him. In such 
a case, the Election Commission can in 
exercise of its executive power under 
Article 324 of the Ccmstitution and Sec- 
tion 21 (3) of the Representation of the 
People Act direct a special revision of 
the electoral roll for tbe said constitu- 
ency. AIR 1968 Andh Pra 218 (221) 

ILR (1069) Andh Pra 256 (DB). 

(5) Articles 324 and 327 show that tbe 
conduct of elections is vested in t^ Elec- 
ticxi Commission though the law is to be 
made by Parliament. AIR 1958 Madh 
Pra 299 (901) ^ 1968 MPLJ 270 (DB). 

(6) The Union and State Governments 
adopted tbe arrangement that State Govt, 
wot^ initially ^ar all expenses and 
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Provided that the Chief Election Commissioner shall not be removed from his 
office except in like manner and on the like pounds as a Judge of the Supreme 
Court and the conditions of service of the Chief Ejection Commissioner shall not 
be varied to his disadvantage after his appointment; 

Provided further that any other Election Commissioner or a Regional Com- 
missioner shall not be removed from office except on the recommendation of the 
Chief Election Commissioner. 


(6) The President, or the Governor ^[® *] of a State, shall, when ^ requested 
by the Election Commission, make available to the Election Commission or to a 
Regional Commissioner such staff as may be necessary for the d i s char ge of ffie 
functions conferred on the Election Commission by clause (1). 

[Government of India Act (1935), Section 29.] 

[a] Words “including the appointment of election tribunals for the decision of doubts 
and disputes arising out of or in connection with elections to Parliament and to 
the Legislatures of the States*’, are omitted by the Constitution (Nineteenffi Amrad* 
ment) Act, 1966, S. (11-12-1966). Jurisdiction to decide election petitions is now 
vested in the Hi^ Courts — See the Representation of the Pe<^le Act, 1951, 
(43 of 1951), S. 86 (as substituted by Act 47 of 1966, S. 41.) 

[aa) This Article came into force on 26-11-1949 — See Art 394. 

[b] The words “or Rajpramukh”, were omitted by the Constitution (Seventh Amend- 
ment) Act, 1956, S. 29 and Sch. [1-11—1956], 


JAMMU AND KASHMIR 


In its application to the State of Jammu and Kashmir, in clause (1) of Art 324, die 
reference to the Constitution shall, in relation to elections to either House of die Legisla- 
ture of Jammu and Kashmir, be construed as a reference to the Constitution of Jammu 
and Kashmir* 

See Constitution (Application to J. and K.) Order, 1954, Para 2, sub-para (10) (a) (as 

substituted by C. O. 60, w.e.f. 26-1-1960.) 


325. No person to be ineligible for inclusicm in, or to claim to be included in 
a speoiai, electwal roll on grounds of religion, race, caste or ses.^There shall be 
one general electoral roll for every territorial constituency for election to eithtt* House 
of Parliament or to the House or either Hotise of the Legislature of a State and iw 
person shall be ineligible for inclusion in any such roll or claim to be indud^ in 
any special electoral roll for any such constituency on grounds only of rdigion, 
race, caste, sex or any of them. 


JAMMU AND KASHMIR 


In Article 825, reference to a State shall be construed as not including a lefercooe 
to the State of Jammu and Kashmir. 

See Constitution (Application to Jammu and Kashmir) Order, 1954, Para 2, Sub* 

para. (10) (b) (as substituted by C. O, 75.) 


Article 324 — Note 2 (eontd.) 

collect all receipts of sale proceeds and 
finally liabilities would be divided half 
and half. By this arrangement. District 
Election officer, a State servant, can 
exercise the power to collect sale pro- 
ceeds of electoral rolls which remain 
with State Government- AIR 1969 Orissa 
263 (264. 265). 

3. Election Tribunal. — (1) Although the 
Election Tribunal owes its constitution to 
the Election Commission, it is appointed 
to decide a petition according to its own 
lights. It is in no sense a servant of 


the Election Commission nor can the Con^ 
mission dictate to it as to how it shoiM 
decide a petition. AIR 1054 Nag 1“ 
182 (183) = ILR (1954) Nag 209 (FB). 

(2) This article does mot prohiWt the 
appointment of more than Mse HecuoD 
Tribunal to function in the same area* 
AIR 1958 All 137 (140) (DB). 


Artlde 826 — Note 1 

(1) CorrectioBS made under Sectimis M 
and 23 of Representatioa of the 
Act (I960) — Non-lnclnrion 
roll does not postpone effect. AIR iw*' 
Pat 356 (361) « 1W9 BLJR 179 (DB). 
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^ 326» Elootloni to Ae House of the People and to the Le^lative Assemblies 

^ States to be on the basis of adult suffrage. — The elections to the House of the 
People to the X4egislative Assembly of every State shall be on the basis of adult 
8u£Eiage; th a t is to say, every person who is a citizen of India* and who is not less 
than twenty-one year#* of age on such date as may be fixed** in that behalf by or 
iindftr any law made hy the appropriate Legislature and is not otherwise disqualified 
under thiif Constitution or any law® made by the appropriate Legislature on the 
ground of non-residence, unsoundness of mind, crime or corrupt or illegal prac- 
tice, shall be entitled to be registered as a voter at any such election. 

[a] See Articles 5 to 11 above and Citizenship Act, 1955, Section* 3 to 10. 

[b] See Section 10 read wiffi Section 21 of the Representation of the People Act, 1950 

(43 of 1950). 

[c] See the Representation of the People Act, 1950 (43 of 1950), S. 16 and Represen- 
tation of tiie People Act, 1951 (43 of 1951), Ss. 42, 141. 

[d] See Section 4 of Ae Indian Maiority Act. 1875, which lays down the principle in 

regard to oranputation of age. 


JAMMU AND KASHMIR 

In Art 320, reference to a State shall be construed as not including a reference to 
tile State of Jammu and Kashmir. 

See Constitution (Application to Jammu and Kashmir) Order, 1954, Para 2, Sub- 

para. (10) (b) (as subrttuted by C. O. 75.) 


ARTICLE 998 

1. SMipe.— (1) This article does not 
aoDlv to elections to elected bodies other 
than those tpecified in the article itself, 
AIR 1958 Ra.l 96 (100) (DB). 

(3) What the article provides is that 
every adult citizen of India, who is not 
disqualified in any of the ways mention- 
ed in the article, U entitled to get Itself 
enrolled as a voter in the electoral roU. 
air 1954 Orissa 87 (91) =* ILR (1958) 

Cut 659 (DB). 

(3) If a person's name is not entered 

onthn electoral roll and he is consequent- 
ly deprived of the right of votmg, his 
remedy is to proceed under the provisions 
of the Representation of the People Act, 
to get the omission rectified. AIR 1954 
Orissa 87 (91) = ILR (1953) Cut 659 

(4) The adult suffrage as envisaged by 
the article gives only a right to vote and 
wnt Also a right to stand for election to 
,a particular body. AIR 1968 Rai 96 (100) 

(6) Where the nomination of the 
candidate is reiected, it is opep ^ 
elector to come to the Court alle^ng th^ 

his right to vote for^any . 
likes U infringed by the reiection of t^ 
zioiiiinatioD« AIR 1954 Onssa 87 (91 1 
ILR (1953) Cut 669 (DB). 

(6) Rule 27.A of the 

the People (Preparation of Election Rolls) 
Rules (1966) cannot be challenged on 
ground that it curtails right of f^emse 
granted by Article 326. AIR 1901 Cal 289 

(296, 296, 297). 

(7) Omission of names in electoral rolls 
Does not amount to non-complia^ 

with the Article. AIR 1968 Ker 284 
(291) - 1968 Ker LT 747. 


(8) Residence is not a qualification 
prescribed under Article 326 — It cannot, 
therefore, be tried by Court trying elec- 
tion petition under Section 100 (1) (d) 
(iv) of Representation of the People Act 
(1951). AIR 1969 Cal 267 (275). 

(9) Article 326, while mentioning the 

qualifications for being entitled to be 
registered as a voter, does not add that 
the person so qualified shall have a right 
to vote. AIR 1968 Puni 1 (6) = 69 

Puni LR 618 (FB). 

2. Electoral roll — Entry In — Effect 

of. — ( 1 ) The ©ntry of a person’s name 
as a voter in the electoral roll is only 
prima facie evidence that he is qualified 
to vote, but it is not finally conclusive. 
AIR 1955 Andhra 109 (11!. 112). 

(2) Per Full Bench — In the case of 
a person whose name appears in the 
electoral roll and who has exercised his 
vote the Election Tribunal can go into 
the question whether or not he had 
attained the age of twentyone on the 
qualifying date, and, on the finding that 
be had not, exclude his vote from the 
count. AIR 1962 Ker 190 (191, 192, 193, 
210) = 1962 Ker LT 275 (FB). 

(3) Election challenged on groimd of 
want of qualifying age — Section 36 (7) 
of 1951 Act no bar for enquiry into 
— Entries in electoral rolls — No pre- 
sumption that they must be accepted as 
conclusive proof of age. AIR 1964 Raj 
126 (132) = ILR (1964) 14 Rai 26 (DB). 

(4) Inclusion of name of voter who is 

under 21 years of age, in the electoral 
roll — Breach of Constitution in prepar- 
ing electoral roll rendering roll a nullity 
so far as voter’s name is concerned and 
his name entered in roll must be deemed 
as non est for purposes of acceptance or 
reception of his vote. AIR 1967 Mad 244 
(246) (1966) 2 Mad LJ 560 (DB). 
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327. Power of Parliament to make provision with respect to Sections to Legis< 
latures. — Sub}ect to the provisions of this Constitution, Parliament may from timo 
to time by law make provision^ with respect to all matters relating to, or in connec- 
tion with, elections to either House of Parliament or to the House or either House 
of the Legislature of a State including the preparation of electoral rolls, the delimita- 
tion of constituencies and all other matters necessary for securing the due constitu- 
tion of such House or Houses. 

[Government of India Act (1935), S. 291.] 

[a] See the Representation of the People Act, 1950 (43 of 1950); the RepresentaticMi of 
the People Act 1951 (43 of 1951); the Representation of the People (Miscellaneous 
Provisions) Act, 1956 (88 of 1956); the Delimitation Commission Act, 1962 (81 of 
1962). 

JAMMU AND KASHMIR 

hi Article 327, the reference to a State shall be ccmstrued as not induding a 
reference to the State of Jammu and Kashmir. 


See Constitution (Application to Jammu 

para. (10) (b) (as substituted by C. O. 75.) 

Article 326 — Note 2 (conid.) 

(5) Election Tribunal has no jurisdic- 
tion to permit evidence being led for 
determining the question whether a voter 
is below age of 21 years and therefore 
is disentitled to vote. AIR 1969 Guj 334 
(3.S5, 336). (AIR 1962 Ker 190 (FB) and 
AIR 1955 Andhra 109 and AIR 1967 Mad 
244. Diaaenled from.) 

(6) Election tribunal can enquire into 
age qualification of candidate despite fact 
that his name appears in electoral roll, 
as a voter. AIR 1970 Andh Pra 66 (67) » 
(1969) 1 Andh WR 52 (FB). 

ARTICLE 327 

1. ^'Subject lo the provisions of this 
CoDstitulion’'. — (1) The Parliament can- 
not make, under this article, a law 
which conflicts with the other provisions 
of the Constitution. AIR 1954 Nag 166 
(186) = ILR (1954) Nag 209 (FB). 

(2) The executive authority of the 
Election Commission under Article 324 
cannot be limited by any law passed by 
Parliament under the provisions of this 
article. AIR 1953 Pat 293 (294) (DB). 

(3) Section 170 of the Representation 
of the People Act, 1951 is not ultra vires, 
AIR 1953 Cal 96 (102). 

(4) The Representation of the People 
Act 1951 has been enacted by Parliament 
under provisions of Article 327. Arti- 
cle 327 is subiect to provisions of Arti- 
324. AIR 1958 All 794 (799) » 15 Ele 
LR 425 (DB). 

(5) Combined effect of Articles 324 and 
327 is that conduct of elections is vested 
in the Election Commission, though the 
law is to be made by Parliament. AIR 
1958 Madh Pra 299 (301) = 1958 MPLJ 
270 (DB). 

(6) The Representation of the People 
Act 1951 itself has been enacted by Parlia- 
ment under Article 327. Hence it cannot 
be contended that the Election Commis* 
sion need not await the disposal of an 
Election Petition. (1967) 2 Andh WR 
63 = (1967) 1 Andh LT 253 (DB). 


and Kashmir) Order, 1954, Para 2, Sul^ 


(7) Law made by Parliament pursuant 
to Article 327 has to be read as supple- 
mental to and not in derogation of Arti- 
cle 173. AIR 1968 Mys 18 (28) = 13 
Law Rep 153. 

2. Scope of legislation by Parliament.— * 

(1) The words “all matters relatmg to 
or in connection with elections" are 
wide enough to include, all matters aris- 
ing out of or connected with any stage 
of the entire election process. AIR 1967 
SC 694 (698) ** AIR 1952 All 511 (513) 
(DB). 

(2) Parliament had full competence to 
legislate with regard to election offences 
in the manner provided under Sec- 
tions 131 (1) (b) and 136 (1) of Represen- 
tation of the Peopple Act which therefore 
are not ultra vires. AIR 1964 Pat 856 
(357) = 1954 Cri LJ 1132. 

(3) The Representation of the People 
Act, 1950, prescribes the mode in which 
a person can get himself registered as a 
voter in the electoral roll and if his name 
is not registered in the electoral ^11 and 
he fails to follow the procedure laid do^ 
in the Act to get the omission rectified* 
he cannot subsequently complain that he 
has been deprived of the right to vote. 
AIR 1954 Orissa 87 (89) .= ILR (1963). 
Cut 659 (DB). 

(4) Provisions of Act of 1960 providi^ 

for preparation of electoral rolls are in 
accordance with Article 327. AIR 1968 
Manipur 84 (93). . 

(5) The manner in which a vote caw 
by a registered voter is to be challenged 
is a matter for legislation by Parliament 
under Article 327. AIR 1968 Punj 1 

(6) = 69 Puni LR 618 (FB). 

(6) The power of the State legislatw® 

to make a law on the subject of elwhon 
is subordinate to the Parliament s Power. 
AIR 1954 Madh B 111 (112) = Madb 
BLJ 1954 HCR 678 (DB). ^ . 

(7) Parliament has no power to Icgw- 
late regarding contingencies provided m 
Articles 101 and 190. AIR 1968 J & * 
46 (50, 51) (DB). ' 
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3S6« Power Legislature of a State to make provision with respect to elec* 

to nioh Legislature,— —Subject to the provisions of Uiis Constitiition and in so 
br as {UDVision in that behalf is not made by Fiu’liameut, the Legislature of a State 
may from time to time by law make provision with respect to all matters relating 
to, or in connection with» tlie elections to the House or either House of the Legis- 
lature of the State including the preparatiou of electoral rolls and all other matters 
necessary for securing the due constitution of such House or Houses. 

JAMMU AND KASHMIK 

Aitide 328 shall be omitted — See ConstituUoD (Application to Jammu and Kashmir) 


Older, 1954, Para. 2, sub-para. (10 (c) (as substituted by C. O. 75). 

329» Bw to interfer^ioe by courts in electoral matters. — Notwithstanding any- 
flting in this Constitution — 

(a) the validity of any law relating to the delimitation of constituencies or 
the allotment of seats to such constituencies, made or purporting to be 
made under Article 327 or Article 328, shall not be c^ed in question 
in any court; 


Artide aS7 — Note 2 (eontd.l 

(8) No power in Union Parliament to 
legislate in respect of matters pertaining 
to election to Jammu and Kashmir Stal** 
legislature. AIR 1968 J and K 46 (50) 
(DB). 

(9) Vote cast by duly registered voter 
though below 21 years of age on qualify- 
ing date, is valid. AIR 1968 Pun] 1 
(4) = 69 Pun LR 618 (FB). 

S. Delimitation Commission Act. — (1) 
Orders under Sections 8 and 9 of the 
Delimitation Commission Act (1962) and 
their publication under Section 10 (1) 
have same effect as if they were law 
made by Parliament itself under Art. 3_27 
— Such orders are not mere adminis- 
trative directions. AIR 1967 SC 669 (672, 
674, 676) .1= (1967) 1 SCR 400. 

(2) (As it stood after amendment in 
1066) — Power of delimitation of consti- 
tuencies is given not by Article 82 but by 
Article 327 — Reference to AHicle 82 in 
Statement of Objects and Reasons of Deli- 
mitation Commission Act, 1962 does not 
mean tiial the Act was law made under 
Article 82. AIR 1967 SC 669 (671, 672) =» 
(1967) 1 SCR 400. 

(8) Provisions of the Delimitation 
Commission Act cannot be challenged in 
«n election petition. AIR 1968 Raj 249 
(262, 263) = ILR (1967) 17 Raj 995. 

(4) Delimitation Commission Act 1962 
was made by Parliament in exercise of 
ffs power under Article 327- AIR 1968 
Jai 249 (262) = ILR (1967) 17 Raj 995 
^ AIR 1968 Andh Pra 218 (222) = ILR 
(1969) Andh Pra 256 (DB). 

Artlele 328 — Note 1 

(1) The power of the State Legislature 
tpder thi« article is subiect to anv law 
mat the Parliament may have made. 
Hracc, it ia not correct to say that a 
Tribunal appointed under the Represen- 
tation of toe People Act, 1951, which is 
an Act passed by Parliament, is not com- 
petent to try toe petition calling in ques- 
ttoD an ele^on to toe State Lefdslature. 


AIR 1954 MadhBlll (112)= ILR (1954) 
Madh B 440 (DB). 

(2) In the absence of any legislation of 
Parliament the manner in which a vote 
cast by a registered voter is to be chal- 
lenged is a matter for legislation bv the 
State under Article 328. AIR 1968 Punj 
1 (5) = 69 Punj LR 618 (FB). 

(3) Use of words “with respect to all 
matters relating to or in connection with” 
in Articles 327 and 328 doe.s not indicate 
that the word ‘election’ does not cover 
every part of the process of the election 
of representative. AIR 1952 All 511 
(513) = (1952) 22 ITR 101 (DB). 

(4) Although the Conduct of Election 
Rules IMl did not contemplate a discre- 
tion to the Election Commission in the 
matter of selection of symbols, there was 
some iurisdiction in the Commission to 
regulate or restrict choice of .symbols 
in particular circumstances. (1967) 71 CaJ 
WN 799. 

ARTICLE 329 — SYNOPSIS 

1. Election. 

2. Election Diaputee. 

S. Election Disputes — Applications 
under Article 226 or 227. 

4. ElectioDS — Other than for legUIa. 
tive bodies. 

1. Election. — (1) The term ^’election” 
in this context connotes the whole pro- 
cess by which a candidate is returned to 
the Legislature and does not refer only 
to the last stage in such process at which 
a candidate is declared elected. AIR 1962 
SC 64 (68) = 1962 SCR 218 •• AIR 1966 
SC 233 (238) = 1965 SCR 1104 *• AIR 
1962 Madh B 97 (102) (FB) *• AIR 1968 
Manipur 84 (93) •• AIR 1965 Assam 83 
(85) (DB) *• (1964) 68 Cal WN 270 •• 

AIR 1961 Cal 289 (294) •* AIR 1958 Bom 
397 (399) = 60 Bom LR 353 (DB). 

(2) Election commences with issue of 
notification that polls would be held. 
AIR 19^ Manipur 84 (93). 
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(b) no election to either House of Parliament or to the House or es^ier 

House of the Legislature of a State® shall be called in question except 

by an election petition presented to such authority and in such manner 
as may be provided** for by or under any law made by the appropriate 
Legislature. 

Ca) For such States, see Art 168 (1) (a), supra. 

(b) See Part VI, consisting of Ss. 79 to 122 of the Representation of the People Ao^ 

1951 (43 of 1951). 

JAMMU AND KASHMIR 


(i) In Art 329, reference to a State shall be interinreted as not including a 
to the State of Jammu and Kashmir; and 

(ii) the words and figures “or Article 328”, shall be omitted. 

See Constitution (Application to J. and K.) Order, 1954, Para. sid>paia8. (10) (b) 

and (c) (as substituted by G. O. 75). 


Article 329 — Note 1 (eontd.) 

(2. A) Election commences with issu- 
ance of notification for holdioK election 
and culminates with retiun of candidate 
to Legislature. (1969) 71 Puni LR 708 
(711) (DB). 

(3) The steps taken for the purpose of 
obtaining photographs for the identity 
cards is a part of the proceedings relating 
to the election. AIR 1961 Cal 289 (295). 

(4) The delimitation of constituencies 

or the preparation revision or amendment 
of the electoral roll cannot be regarded 
as a stage in the process of any parti- 
cular election. AIR 1969 Gui 292 (298) 

(DB). 

(5) Notification by Government effect- 
ing territorial division of Municipality 
and allotment of seats — Matter relates 
to steps anterior to election — Notifica- 
tion can be challenged imder Article 226. 
(1969) 17 LR 757 (DB). 

2. Ejection Disputes. — (1) Any irre- 
gularity or illegality taking place in the 
course of an election cannot be called in 
question till the election is over and even 
then it can be called in question only by 
an election petition challenging an elec- 
tion. AIR 1962 SC 94 (98) = 1962 SCR 
218 *• AIR 1955 All 636 (538) *• AIR 

1955 Andh 180 (181) *• AIR 1954 Pepsu 

118 (121) = ILR (1954) Patiala 387 

(DB) •* AIR 1963 All 363 (364, 365). 

(2) The underlying principle of shut- 
ting out legal proceedings to agitate elec- 
tion matters when the election is in pro- 
gress is that election proceedings must 
not be retarded or protracted and must 
be concluded as speedily as possible. AIR 
1962 SC 94 (98 to 71) = 1962 SCR 218. 

(3) A suit to set aside an election is 
not competent. AIR 1965 SG 233 (2^1 » 

1956 SCR 1104 ** AIR 1968 Manipur 84 
(93) •• (1964) 68 Cal WN 270. 

(3A) Issuance of notification under Sec- 
tion 147 (1), Representation of the Peo- 
ple Act was a part of the election pro- 
cess and can be challenged only by ah 
election petition. Writ petition is not 


sustainable. (1969) 71 Pun LR 708 (711) 
(DB). 

(4) The rejection of a no min ation 

paper by a Returning Officer does not 
amount to calling in question an election 
and so is not barred by Cl. (b) of this 
article. AIR 1962 SG 94 (72) « 1962 

SGR 218. 

(5) Representation of the People Act 
(1960), Section 30 — • Correctness of — 
Electoral rolls — Cannot be challenged 
in election petition under Article 329 (b)* 
AIR 1969 Mys 84 (89). 

[But see AIR 1968 Manipur 84 (93). 

(Dispute about the validity of draft elec- 
toral rolls arises in the process of elec- 
tion and can be agitated only by way 
of an Election Petition.)] 

(6) Election petition claiming compo* 
sit relief under Section 84 pending — By- 
election cannot be called during the 
pendency of such election petition. (1967) 
1 Andh LT 253 = (1967) 2 Andh WR 63 
(DB). 

(7) Article 329 (b) applies to election 
to the Legislative Assembly of a Union 
Territory. AIR 1968 Manipur 84 (93, 94). 

(8) An election petition challenging the 
election of a successful candidate must 
strictly conform to the requirements of 
the law. AIR 1963 Raj 219 (220) « 1998 
Raj LW 444 (DB). 

(9) Rajasthan High Court Rules are 
not in violation of Art. 329 of the Constitu- 
tion — Rules are mandatory — Election 
appeal filed without comply!^ with rules 
— Appeal should 1^ dismissed. AIR 1995 
Raj 58 (94, 65) = 1964 Raj LW 629 
(DB). 

(10) The tendency to be hyper-technical 

annihilating the re^ substance of the 
law, is also to be deprecated, if there if 
substantial compliance with the require- 
menU of law. AIR 1993 Raj 219 (3M, 

221) = 1963 Raj LW 444 (DB) •• Affl 
1964 AU 523 (526) = 1993 All U 7^9 
(DB). 

(11) Allotment of reserved aeate 
compliance with S^tion 0, Delimitaiuo 
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Arlkl* 8M — Note 9 (contd.) 

Commission Act — Decision of Commls- 
alcm cannot be chailemted in court of 
laWt unless aii>itrary. AIR 1960 Andh Pra 
1 (2) - (1967) 2 Andh WR 248 (DB). 

(12) Provisions of De-limitation Com- 
mission Act cannot be ebailensed in an 
election peUUon. AIR 1968 Raj 249 (262) 
« ILR (1967) 17 Raj 905. 

(IS) An order made by the Election 
Tribunal cannot be challensed in a civil 
Court, nor can HUth Court interfere with 
it Madh BLJ (1954) HCR 179 (DB). 

(14) Objection to delimitation of cons* 
tituencies can be entertained only before 
date specified imder Section 9 (2) of 

Delimitation Commission Act and after 
their publication in Gazette, they can no 
longer be reaaitated in court of law. AIR 
1M7 SC 600 (675) -> (1967) 1 SCR 400. 


(15) The power of the Parliament, 

under Article S29 (b), would also extend 
to providing an appeal and also an auth- 
ority to decide it. AIR 1959 Madh Pra 
141 (142) = 1959 MPLJ 69 (DB) •• AIR 
1961 Madh Pra 127 (130, 131) = 1961 

MPLJ 1361 (DB). 

(16) An order imder Section 8 or 9 of 
the Delimitation Commission Act (1962) 
and published under Section 10 (1) would 
not be called in nruostion in any 'Court*. 
But if by the publication of the order 
in the Gazette of India it is to be treated 
as law made under Art. 327, Article 329 
would prevent any investifjation by any 
Court of law. AIR 1967 SC 660 (674) - 
(1967) 1 SCR 400. 

(17) Article 329 requires that three 
conditions must be ful^led, the first be- 
ins that there should be an election peti- 
tion, the second, it should be presented 
to the appropriate authority and tlie 
tUrd that it should be presented in the 
manner provided by law made by the 
appropriate lefpslature. AIR 1963 Raj 219 
(220) -= 1963 Raj LW 444 (DB). 

(18) Section 30 (a) of Representation 
of the People Act (1950), not protected 
by Article 329 (a). AIR 1969 Guj 292 
(^) (DB). 

3. Electton DlspnCee — AppUeatloiis 
under Arttele 226 or 227. (1) The 

improper rejection or acceptance of a 
nomination paper by the Retumina Offi* 
cer cannot be made the subject-matter 
a writ proceedinf; under Article 226. 
AIR 1908 SC 64 (68, 69, 70, 71) *= 1952 
SCR 218 ** AIR 1952 Madh B 97 (102) 

(FB) •• AIR 1957 Madh Pra 122 (125) 
•• AIR 1967 Delhi 68 (69, 70) = 69 Pun 
LR (D) 291 (DB) •• AIR 1963 All 363 
(364, 365). 

(2) The opening words of the article 
‘Siotwlthstandinf; any^in); in this Consti- 
tntton'* show that the constitutional 
remedy under Article 226 is limited and 
made unavailable by another provision of 
the Constitution itself, irrespective of any 
iMfialattve proyision. AIR 1952 Madh 6 
WJlOO) (FB) •• AIR 1955 Andhra 180 
(181) •• AIR 1954 Orissa 87 (92) ILR 


(1953) Cut 659 (DB) •* AIR 1953 Cal 98 
(100, 101) •• AIR 1952 All 511 (514) 
(DB) •* AIR 1962 Bom 277 (281) = ILR 
(1952) Bom 786 (DB) •* AIR 1967 Miulh 
Pra 142 (144) = 1957 MPLJ 290 (DB). 

(3) Although under this nrlicle an elec- 

tion can be called in question only Lv 
means of an election petition, yet the 
jurisdietton of the High Court luider 
Articles 226 and 227 and of the Supreme 
Court under Article 136 to interfere with 
the decision of the Election Tribunal is 
not affected by this article. AIR 1055 SC 
233 (238) =« 1066 SCR 1104 ** AIR 1054 
SC 440 (446) 1056 SGR 250 = ILR 

(1954) Mys 296 •* AIR 1954 SC 202 (204) 
= 1954 SCR 913 ** AIR 1954 SC 740 
(752) 1066 SCR 671 ** AIR 1054 SC 

680 (522) = 1966 SCR 267 ^ AIR 1954 
5G 613 (616) » 1956 SCR 600 ** AIR 
1954 SC 510 (613) => 1966 SGR 481. 

(4) The High Court under Article 226 
did not interfere with the decision of an 
Election Tribunal on merits, when the 
Tribunal had acted within its jurisdic- 
tion. AIR 1953 All 633 (687) = ILR 
(1954) 2 All 616 (DB) •• AIR 1953 Madh 
B 267 (269) = ILR (1954) Madh B 128 
(DB). 

(6) The Supreme Court in appeal 
under Article 136 will not ordinarily 
interfere with the findings of fact of the 
Election Tribunal. AIR 1967 SC 242 (216) 
:= 1957 SCR 170 ** AIR 1954 SC 411 
(413) » 1066 SCR 140. 

(6) While under Article 226 the High 
Court can only annul the decision of the 
Election Tribunal, it can under Art. 227 
do that and also issue further directions 
in the matter. AIR 1066 SC 233 (^) 
1966 SCR 1104. 

(7) The High Court of Madras cannot 
Issue any writ imder Article 226 to E!e<r 
tioD Gommission having its offices per 
manently located at New Delhi. AIR 10^ 
SC 210 (213) = 1953 SCR 1144. 

(8) Article 329 (b) does not oust the 
jurisdiction of High Court under Art. 1.33. 
AIR 1960 Orissa 1 (3) = 17 Ele LR 65 
(DB). 

(9) Before results of election are de- 
clared and election petition is filed. High 
Court has no jurisdiction under Art. 226 
or 227 or under Civil P. C. or under the 
Representation of the People Act, 1951. 
AIR 1968 Pat 49 (49, 60) = 1967 BLJR 
459 (DB). 

(10) The provisions of Article 329 (b) 
apply as a bar to the maintainability of 
applications challenging the orders for 
obtaining identity photographs and un- 
til and unless the election is completed 
and until and unless the remedies under 
the Act and the Rules are exhausted, ap- 
plications by way of writ petitions can- 
not be entertained. AIR 1061 Cal 280 
(296). 

(11) One seat contested by two candi- 
dates — Election of elects candidate 
declared void — Notification issued to 
elect a person to fill in the vacancy so 
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PART XVI 

SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES 

330. Reservation of seats for Scheduled Castes** and Scheduled Tribes** in the 
House of the People. — (1) Seats shall be reserved® in the House of the People 
for — 

(a) the Scheduled Castes; 

(b) the Scheduled Tribes “[except the Scheduled Tribes in the tribal areas* 
of Assam and in Nagaland]; and 

(c) the Scheduled Tribes in the autonomous Districts of Assam, 

(2) The number of seats reserved in any State »[or Union Territory] for the 
Scheduled Castes or the Scheduled Tribes under clause (1) shall bear» as nearly as 
may be, the same proportion to the total number of seats allotted to that State 
»[or Union territory] in the House of the People as the population of the Scheduled 
Castes in the State »[or Union territory] or of the Scheduled Tribes in the State 
»[or Union territory] or part of the State «[or Union territory], as the case may be, 
in respect of which seats are so reserved, bears to the total population of the State 
*[or Union territory]. 

(a) Inserted after the word ‘State', wherever it occurs in clause (2), by the Constitution 

(Seventh Amendment) Act, 1956, S. 29 and Schedule [1-11-1956]. 

(b) For interpretation of these terms, see Art, 366 (24) and Art. 366 (25) respectively. 

(c) Such reservation shall continue for thirty years — See Art. 334, infra. 

(d) Substituted for the words ‘except the Scheduled Tribes in the tribal areas of 

Assam’ by the Constitution (Twenty-third Amendment) Act, 1909, S. 2 (23-1-1970). 

(e) A new autonomous State has been formed, consisting of the United Khasi-Jaintia 

Hills (hstric^ and the Garo Hills district. It is called Meghalaya. 


Article 329 — Note 3 (contd.) 
caused — Petition of the other candidate 
does not lie under Article 226, for a 
writ to cancel and recall the Notification 
and to be declared elected, till the 
said Notification is set aside. (1964) 68 

Cal WN 270. 

(12) If Article 329 applies the powers 
of the High Court to issue writ imdei 
Article 226 would be excluded. AIR 
1969 Gui 292 (294) (DB). 

4. Elections — Other than for lefdsla. 
tlve bodies. — (1) Municipal election — 
High Court has power to interfere even 
at pre-election or prepolling staise as 
there is no restrictive provision like Arti- 
cle 329 (b) under the Bengal Mimicipal 
Act. AIR 1962 Cal 53 (57) = 64 Cal WN 
1043 (DB) *• AIR 1960 Mys 189 (189, 

190) = 37 Mys LJ 637 (DB) •• AIR 1958 
Madh Pra 181 (182) = 1958 Jab LJ 158. 

(2) Provision takes away jurisdiction 
of the Courts in matters relating to elec- 
tions to Parliament and State Legislature* 
But there is no similar provision barring 
the iurisdiction of High Courts in mat- 
ters relating to Municipal Elections. ILR 
(1960) 10 Raj 540. (Overruled on another 
point in AIR 1961 Rai 250, (FB).) •• AIR 
1969 Manipur 13 (19). 

Article 330 — Note 1 

(1) A Mahar continues to be a Mahar 
and a member of a scheduled caste not- 
withstanding his conversion to the Maha- 
nubhava Panth. AIR 1954 SG 236 1244, 
M5) ^ 1954 SCR 817. 

(2) Valuable right conferred on persons 
belonging to scheduled castes and schedul- 
ed tribOi^ To take away that right very 


satisfactory evidence establishing facts con- 
templated by paragraph 3 of Constitution 
(Scheduled Caste) Order (1950) must be 
tendered. AIR 1958 Bom 296 (299, 300) = 
60 Bom LR 776 (DB). 

(3) Constitution (Scheduled Tribes) 
Order, 1950, Part III, Item 25 — Members 
embracing Christianity do not cease to be 
Oraons and are entitled to rights and 
privileges of tribals — They can contest 
election to Parliamentary seat meant for 
Scheduled Tribes. AIR 1^ Pat 201 (206) 
(DB). 

(4) Change from lower to higher 
caste — Unilateral acts cannot be taken 
to prove claim to higher statuts. AIR 1960 
SG 1318 (1327) = (1960) 1 SCR 496. 

(5) S. 54 (4) of the Representation of 
the People Act (43 of 1951), is not ultra 
vires and inconsistent with Arts. 14 and 
330. AIR 1960 SG 1318 (1323) »» (1060) 
1 SCR 426. 

(6) Use of word 'seat* or of expression 
"fill a seat" in Art. 330 of Constitution or 
sections of Representation of the People 
Act of 1951 do not mean that election is 
held by reference to two seats in douW^ 
member constituency. AIR 1969 SC 1318 
(1320) » (1900) 1 SCR 496. 

(7) A member of the scheduled tribe is 

entitled to contest for the reserved serf 
and for that purpose he can and must 
make the prescribed declaration but it docs 
not follow that, he is precluded from con- 
testing the election, if necessary, for 
general seat. AIR 1960 SC 1818 (139ffi 

1326) » (1960) 1 SCR 496. ^ 

(8) The reservation of a seat to ^ 
double-member constituency for 

of the Scheduled tribes cannot affect tno 



pRie] Oonslitutioo of India 


[Art 331— Art 332 N 1] 137 


JAMMU AND KASHMIR 

Pari XVI of die Constihition applies to the State of Jammu and Kashmir, subject to 
certain exceptions and modifications, which are indicated under the respective articles. 

In Article 330, references to the ’Scheduled Tribes^ shall be omitted — See Con- 
titution (Application to J. and K.) Order, 1954, Para, 2, sub-para. (11) (a). 

331. Representation of the Ai^o-Indian ootnnuinity in the House of the 
People. — Notwithstanding anything in Article 81, the President may, if he is of 
opinion that the Anglo-Indian^ community is not adequately represented in the 
House of the People, nominate not more than two members of that community to 
the House of the People. 

[a] For interpretation, see Art 366 (2), post 

JAMMU AND KASHMIR 

Art 331 shall be omitted — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (11) (b). 


332. Reservation of seats for Scheduled Castes and Scheduled Tribes in the 
Legislative Assemblies of the States. — (1) Seats shall be reserved^ for the Scheduled 
Castes and the Scheduled Tribes, ^[except the Scheduled Tribes in the tribal areas 
of Assam and in Nagaland] in the Legislative Assembly of every State ®[* * *]. 

(2) Seats shall be reserved also for the autonomous districts in the Legislative 
Asseml3ly of the State of Assam. 

(3) The numer of seats reserved for the Scheduled Castes or the Scheduled 
Tribes in the Legislative Assembly of any State under clause (1) shall bear, as 
nearly as may be, the same proportion to the total number of seats in the Assembly 
as the population of the Scheduled Castes in the State or of the Scheduled Tribes 
in the State or part of the State, as the case may be, in respect of which seats are 
so reserved, bears to the total population of the State. 

(4) The number of seats reserved for an autonomous district in the Legislative 
Assembly of the State of Assam shall bear to the total number of seats in that 
Assembly a proportion not less than the population of the district bears to the 
total population of the State. 

(5) The constituencies for the seats reserved for any autonomous district of 
Assam shall not comprise any area outside that district except in the case of the 
constituency comprising the cantonm^it and Mumcipality of Shillong. 

(6) No person who is not a member of a Scheduled Tribe of any autonomous 
district of the State of Assam shall be eligible for election to the Legislative 


Article SaO — Note 1 (eontd.) 
wiAiTi basic position that the constituency 
is one and for returning representatives 
to the House of the People it is the 
joint electorate that goes to the poll. AIR 
IMQ SC 1318 (1828). 

(9) Candidate for election by birth 
Iwlfwg ing to Scheduled Caste (Samgar) 
■Bong Hindus — Candidate accepting and 
following tenets of Arya Samaj — 

on evidence that he still relamed ms 
ciMte. AIR 1960 Mys 27 (31, 83) = 37 

Myt LJ 765 (DB). 

(10) The Samgar caste is a scheduled 
caste under Article 330. AIR 1960 Mys 
27 (29) “ 87 Mys U 766 (DB). 

(11) Article 330 only mea^ that tte 
Gofifltitutlon hu made provision for the 
scheduled caste or scheduled tril^ by 

the number of seats according to 


their population. AIR 1958 Andh Pra 
724 (731, 732) = (1958) 2 Andh WR 226 
(DB). 

(12) Section 54 of the Representation of 
the People Act 1951 is not opposed to 
Article 330. AIR 1958 Andh Pra 724 (731, 
732) = (1958) 2 Andh WR 226 (DB). 

Article 332 — Note 1 

(1) Election from Constituency reserved 
for members of scheduled castes — Mem- 
ber of scheduled caste who has become 
convert to Buddhism is ineligible to be a 
candidate for such election. AIR 1966 SC 
1179 (1184) » (1066) 1 SCR 849 » 07 
Bom LR 812. 

(2) A person bom of English father 
and ^asi mother, who identifies and 
lives with his mother’s community was 
held to be a Rhasi. AIR 1958 Assam 
128 (138) » (1958.59). 14 ELR 480 (DB). 
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Assembly of the State from any constituency of that district except from the c<»- 
stituency comprising the cantonment and Municipality of Shillong. 

[a] For extent of such reservation, see Art 334, post. 

[bj Substituted for the words “except the Scheduled Tribes in the trible areas of 
Assam' by the ConstituticHi (Twenty-third Amendment) Acrt, 1909, S. 3 (23-1-70), 

[cj The words “specified in Part A or Part B of the First Schedule” were omitted by 
the Constitution (Seventh Amendment) Act, 1956, Section 29 and Schedule [1-11- 
1956]. 

JAMMU AND KASHMIB 

Art 332 shall be omitted — See Constitution (Application to Jammu and Kashmir) 
Order, 1954, Para. 2, sub-para. (11) (b). 

333. R^weaentation of Anglo-Indian c ommuni ty in the XjC^lslafiye 
Assemblies of the States. — Notwithstanding anything in Art. 170®, the Governor 

”] of a State may, if he is of opinion that the Anglo-Indian community b needs 
representation in the Legislative Assembly of the State and is not adequately 
represented therein ‘^[nominate one member of that community to the Assembly]. 

[a] The words “or Rajpramukh” were omitted by the Constitution (Seventh AmAmlmpni-) 
Act, 1956, Section 29 and Schedule [1-11-1956]. 

[b] For interpretation, see Article 366(2). 

[c] Article 170 deals with composition of die Legislative Assemblies. 

[d] Substituted for the words ‘nominate such number of members of the Community 
to the Assembly as he considers appropriate’ by the Constitution (Twenty-third 
Amendmeait) Act, 1969 S. 4 (23-2-70). 

JAMMU AND KASHMIR 

Article 333 shall be omitted — See Constitution (Application to Jammu and Kashmir) 
Order, 1956, Para. 2, sub-para. (11) (b). 

334. Reservaticm of seats and special representatiMi to cease after ^[tfairty 
years]. — Notwithstanding anything in the foregoing provisions of this Part, the 
provisions of this Constitution relating to — 

(a) the reservation of seats for the Scheduled Castes and the Scheduled 

Tribes in the House of the People and in the Legislative Assemblies of 
the States; and 

(b) the representation of the Anglo-Indian community in the House of the 

People and in the Legislative ^semblies of the States by nomination, 
shall cease to have effect on the expiration of a period of ^[thirty years] from the 
commencement of this Constitution^: 

Provided that nothing in this article shall affect any representation in the House 
of the People or in the Legislative Assembly of a State until the dissolution of the 
then existing House or Assembly, as the case may be. 

[a] Substituted for “twenty years” by the Constitution (Twenty-third Amendment) Aft* 

1969, Section 5 (23-1-1970). 

[b] 'That is, from 26-1-1950. 

JAMMU AND KASHMIR 


In its application to the State of Jammu and Kashmir^ in Artidle 334, references to 
the State or the States shall be construed as not including references to ffie State of Jammu 
and Kashmir — See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub- 
para. (11) (c). 

335, Claims of Scheduled Castes and Scheduled Tribes to servifses and posts. — • 
The claims of the members of the Scheduled Castes and the Scheduled Tribes shall 


Article 336 — Note 1 

(1) Provisions of Article 16 (4) are to 
be strictly construed — They are to be 
interpreted in context and background of 
Article 335. AIR 1968 SC 607 (612) = 
(1968) 1 SCR 721 (FB). 


ment has to take into consideration 
claims of members of backward classes 
as also the maintenance of efficiency of 
administration. AIR 1968 SC 607 ( 612 ) ^ 
(1968) 1 SCR 721 ** AIR 1969 Cal 676 
(677) •• AIR 1967 Andh Pra 353 (362) = 
(1966) 1 Andh WR 403 (DB). 


(2) In making a provision for reserva* (3) Carry Forward Rule — Constitu- 
tion of appointments or posts the Govern- tionality — Rule is non est tor substitution 


Ifhd] Coot/dMoo of li^ 


[Art S36 N 1— Art. 837 N 1] 189 


consid^tion, consistently with the maintenance of efficiency of admi- 

X 5® making of appointments to services and posts® in connection with 
tbe afEairs of the Union or of a State. 

[a] See Art 320 (4) for the manner in which the effect is to be given to this provision. 

JAMMU AND KASHMIR 

In its ^pUcation to the State of Jammu and Kashmir, in Art 335, reference to the 
Slate sh^ be construed as not including a reference to the State of Jammu and Kashmir, 
— See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para. (11) (c). 

provision for Anglo-Indian oonununity in c^ain services. — 
(1) Durmg the firet two years after the commencement of this Constitution, appoint- 
iQ6Qts of znombors of the Anglo-Indi an conunuDity to posts in the railway^ customs, 
pos^ and telegrai^ services of the Union shall be made on the same basis as im- 
mediately before the fifteenth day of August, 1947. 

During every succeeding period of two years, the number of posts reserved for 

members of die said co mmun ity in the said services shall, as nearly as possible, 
be less by ten per cent, than the numbers so reserved during the immediately pre- 
ceding period of two years: 

Provided that at the end of ten years from the commencement of this Constitu- 
tion all such reservations shall cease. 

(2) Nothing in clause (1) shall bar the appointment of members of the Anglo- 
Indian commimity to posts other than, or in addition to, those reserved for the 
co mm u n ity under that clause if such members are found qualified for appointment 
on mant as compared with the members of other communities. 


JAMMU AND KASHMIR 

Article 338 shall be omitted — See Ccmstitution (Application to J. and K.) Order, 
1054, Paia. 2, sub-para. 11 (b). 

337. Specud provision with respect to educati<Hial grants f(w the benefit of 
An^o -I ndian ownmuntty.— During the first three financial years after the com- 


Artlcle 336 — Note 1 (eootd.) 
thereof by new carry forward rule of 
1965. AIR 1966 SC 1439 (1432, 1433) » 
(1966) 2 SCR 421. 

(4) Reservation to vacancies by Govern- 
ment Resolution for Scheduled Castes and 
Scheduled Tribes — Provision adopting 
principle of “carry forward” in second 
and third years permitting reservation of 
more than 50 per cent vacancies in the 
third year — Carry forward rule held 
unconstitutional and invalid AIR 1064 
ao 179 (187, 180) » (1964) 4 SCR 680. 

(6) This article speaks only about 
'scheduled castes* and 'scheduled tribes', 
but what is provided therein must with 
egu®! force apply to the other backward 
claases. AIR 1968 Ker 42 (48) = 1967 
Kcr LT 286 (FB). 

(6) Determination of backward classes 

•^^aato cannot be exclusive consideration. 
AIR 1967 Andh Pra. 863 (360, 861) » 

(1966) 1 Andh WR 408 (DB). 

(7) It is not clear whether Article 335 
was intended to confer any right on 
BMBbers of the scheduled castes. 1067 

Her LJ 500. 

(8) A Court of law cannot enforce at 
the Instance of a scheduled caste member, 
tike directions issued by the Central Gov- 
ernment for preferential treatment for 
■eheduled. castes in appointments and pro- 
Wkttooa, unless It Is shown that he ia 
entitled to be appointed or promoted if 


these instructions are applied. 1967 Ker 
LJ 500. 

(9) The justiciability of failure to 
appoint or promote by not following the 
instructions of the Central Government 
for preferential treatment for scheduled 
castes is doubtful since the claiming 
member will necessarily fail to establish a 
specific right in him. 1967 Ker LJ .500. 

Article 336 — Note 1 
(1) Merely, because Con.stilution in 
Article 336 has reserved certain posts tor 
a particular co mmuni ty in addition to 
what it may gel under Article 29 (2), it 
does not follow that the same is true of 
reservation under Article 15 (4). AIR 
Mys 21 (23, 24) =* (1966) 1 Mys U 

11d (Ud) ^ 

Article 387 — Note 1 
(1) iu so far as a certain Order issued 
by a State Government enjoins that no 
primary, or secondary school shall from 
the date of the Order, admit to a class, 
where English is used as the medium of 
instruction any pupU other than the 
children of Anglo-IndUans or of citizens 
of non- Asiatic descent, it quite clearly pre- 
vents the Anglo-Indian schools from per- 
forming their constitutional obligations 
and exposes them to the liability of 
losing ttie special grant- In this view, the 
Order would be unconstitutional. AIR 
1964 SC 661 (669) » 1965 SCR 668. (AIR 
1064 Bom 468, Atfirmed od appeaL) 
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mencement of this Constitution, the same grants, if any, shall be made by the Union 
and by each State ® ® ®] for the benefit of the Anglo-Indian community in 
respect of education as were made in the financial year ending on the thirty-firsi 
day of March, 1948. 

During every succeeding period of three years the grants may be less by ten 
per cent, than those for the immediately preceding period of three years: 

Provided that at the end of ten years from the commencement of this Con- 
stitution such grants, to the extent to which they are a special concession to the 
Anglo-Indian community, shall cease : 

Provided further that no educational institution shall be entitied to receive any 
grant under this article unless at least forty per cent, of the annual admissions 
therein are made available to members of communities other than the Anglo-Indian 
community. 

[a] The words ‘specified in Part A or Part B of the First Schedule' were omitted by 
the ConstitutioD (Seventh Amendment) Act, 1956, S. 29 and Sch. [1-11-1956]. 

JAMMU AND KASHMIR 

Article 337 shall be omitted — See Constitutioii (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (11) (b). 

338. Special Officer for Scheduled Castes^, Scheduled Tribes^, etc. — (1) There 
shall be a Special Officer for the Scheduled Castes and Scheduled Tribes to be ap- 
pointed by the President. 

(2) It shall be the duty of the Special Officer to investigate all matters relat- 
ing to the safeguards provided for the Scheduled Castes and Scheduled Tribes 
under this Constitution and report to the President upon the \vorking of those 
safeguards at such intervals as the President may direct, and the President shall 
cause all such reports to be laid before each House of Parliament. 

(3) In this article, references to the Scheduled Castes and Scheduled Tribes 
shall be construed as including references to such other backward classes as the 
President may, on receipt of the report of a Commission appointed under clause (1) 
of Article 340, by order specify and also to the Anglo-Indian community. 

[a] For interpretatioa of these terms, see Arts. 366 (24) and 366 (25). 

339. Control of the Union over the administratioa of Scheduled Areas and 
the welfare of Scheduled Tribes. (1) The President may at any time and shall, at the 
expiration of ten years from the commencement of this Constitution by order 
appoint a Commission to report on the administration of the Scheduled Areas and 
the welfare of the Scheduled Tribes in the States *[• * •]. 

The order may define the composition, powers and procedure of the Com- 
mission and may contain such incidental or ancillary provisions as the President 
may consider necessary or desirable. 4 

(2) The executive power of the Union shall extend to the giving of directions 
to ^[a State] as to the drawing up and execution of schemes si)ecified in the direo* 
tioD to be essential for the welfare of the Scheduled Tribes in riie State. 

[a] The words ‘specified in Part A and Part B of the First Schedule', were omitted 
by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule (l-ll- 
1966). 

[b] Substituted for the words ‘any such State', ibid. 

JAMMU AND KASHMIR 

Article 339 shall be omitted — See Constitution (Application to J. and K.) Oidtt* 
1954, Para. 2» sub-para. (11) (b). 
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[Art 340 N 1— Art 341 N 1] 101 

® Oommfaslon to investigate the conditions of backward 
ll; Rwident may by order appoint a Commission consisting of such 
Jf faveetigate the cmiditions of sociaUy and educationally 

backward dasses withm the territory of India and the difficulties under which they 
labour and to make recommendations as to the steps that should be taken by the 
Umon OT any State to ren^ such difficulties and to improve their condition and 
U ® that should be made for die purpose by the Union or any State 

and tee conditions subject to ^ch such grants should be made, and the ordei 

g>pomting such Commission shall define the procedure to be followed bv the 
Commission. 

(2) A Commission so appointed shall investigate the matters referred to them 
and present to the President a report setting out the facts as found by them and 
makmg such recommendations as they think proper. 

(3) The President shall cause a copy of the report so presented together with 
a memorandum ex p l ainin g the action taken thereon to be laid before each House 
of Parliament. 


841. Scheduled Caste. — (1) The President a[niay with respect to any State 
*> [or Union territory], and where it is a State ® ®], after consultation with the 

Article — Note 1 ARTICLE 341 — SYNOPSIS 


(1) Appointment of Commission and 

subsequent steps to follow under Article 
340 do not constitute condition precedent 
to action being taken under Article 16 
(4). AIR 1M» SC MS (M7, 658) = 

(1068) Sapp 1 SCR 480 •* AIR 1964 Mys 
132 (135) - (1963) 2 Mys U 302 (DB). 

4 

(2) It is the Union or the State that 
has to take action in pursuance of the 
recommendations made by the Commis. 
sion — Not correct to say that only the 
Pr^ident can act in th^ matter. AIR 
1963 SC 649 (653):s ( 19 ^ Supp I SCR 
439- 

(3) Article 340 nowhere provides that 
President can issue any instructions to 
States which will have a binding force 
Memorandum on report of Backward 
Classes Commission is not binding on 
States. AIR 1967AndhPra 363 (962) » 
(1066) 1 Andh WR 403 (DB). 


1. Scheduled Castes — Conversion to 

other religion. 

2. Various Scheduled Castes. 

6. Schedtiled Castes — Unit whether 

State or smaller area. 

1. Sdieduled Castes — Conversion 
to other relirion. — (1) The Consti- 
tetion (Scheduled Castes/ Order, 1950, 
is not ultra vires on die ground uiat cer- 
tain enumerated castes, people though b^ 
longing to such castes but professing the 
Silm religion are excluded. AIR 1952 Piinj 
143 (144)= ILR (1951) Punj 321 (FB). 

(2) The Constitution (Scheduled Castes) 
Order, 1950, is not ultra vires on the ground 
diat it excludes from the definition persons 
professing a religion other than Hinduism, 
for example, Parite converts to Christianity. 
AIR 19M Mad 474 (476)= ILR (1953) 
Mad 106 (DB). 


(4) When Supreme Court has found 
Schedule class list based on c»ste as 
bad. request in memorandum on report 
of Backward Classes Commission under 
Article 340 cannot have greater validity 
than those Supreme Courts decisions in 
the absence of any constitutional provisicm 
in that behalf. AIR 1967 Andh Pra 353 
(362)= (1966) 1 Andh WR 403 (DB) •• 
AIR 1968 Ker 42 (66) = 1967 Ker LT 
286 (FB). 

(5-6) This article envisages the necessity 
of an investigation about the conditions 
of socially and economically backward 
classes within the territory of India. 
AIR 1968 Ker 42 (48) = 1967 Ker LT 
266 (FB). 

(7) State can determine who socially 
and educationally backward classes are. 
AIR 1960 Mys 998 (944, 345) = 38 Mys 
U 662 (DB). 


fS) Conversion to Christianity takes the 
COTivert out of the category of Scheduled 
Castas in terms of the Constitution (Sche- 
duled Castes) Order (1960). ILR (1963) 
Andh-Pra 500 (DB). 

(4) Constitutimi (Scheduled Castes) Order 
(1950), Para 3, Sch. I Part IV, d. (3), Item 
13 — , Meaning of ‘prof^ses a religion is 
to en ter pub licly into a religious state’ — 
For attracting the provisions of this para it 
has to be estaUiteed tiiat die person con- 
cerDM uBS public^ entered a rempon diflFer- 
»t from me Hindu or Sildi rei^on. AIR 
1958 Bom 296 (207)= 60 Bom LR 776 (DB). 

(5) In ord^ to i»ove teat a member of 
me Muka Dora tribe had ceased to be a 
member of diat tribe, there should be first 
of all, evidence of intention, the reactions 
of die old bo^ and diat of the new bocty. 
AIR 1958 Andh Pra 724 (7S5)= (1968) 
2 Andh WR 226 (DB). 
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Governor ®] thereof,] by public notification specify® the castes, races or tribes or 
parts of or groups within castes, races or tribes which shall for the purposes of 
this Constitution be deemed to be Scheduled Castes in relation to that State *Eor 
Union territory, as the case may be]. 

(2) Parliament may by law include in or exclude from the list of Scheduled 
Castes specified in a notification issued under clause (1) any caste, race or ttbe or 
part of or group within any caste, race or tribe, but save as aforesaid a notification 
issued under the said clause shall not be varied by any subsequent notification. 

[Government of India Act (1935), Sch. I, Para. 26.] 

[a] Substituted for the words ‘may after consultation with the Governor or Rajpramukh 

of a State' by the Constitution (First Amendment) Act, 1951, S. 10 (18-6-1951). 

[b] Inserted by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Sch. (1-11* 

1956). 

[c] The words 'specified in Part A or Part B of the First Schedule*, omitted, ibid. 


[d] Words ‘or Rajpramukh’, omitted, ibid. 

[e] See the Constitution (Scheduled Castes) Order, 1950, published as C. O. 19, dated 

10-8-1950, in Gaz. Ind., 1950, Part II, S. 3, Elst, p. 163 and die Constitution 
(Scheduled Castes) (Union Territories) Order, 1951, published, as C. O. 32, dated 
20-9-1951, in Gaz. Ind., 1951. Pt II, S. 3, p. 1196; Constitution (Jammu and 
Kashmir) Scheduled Castes Order, 1956, C. O. 52, dated 22-12-1966, published in 
Gaz. Ind., 1956, Pt. H, S. 3, Ext, p. 2686A; Constitution (Dadra and Nagar Haveli) 
Scheduled Castes Order, 1962, C. O. 64, dated 30-6-1962, Gaz. Ind, 1902, Pt II, 
S 3 (i). Ext., p. 389; Conatitution (Pondicherry) Scheduled Castes Order, 1964, 
C. O. 68, Gaz. Ind., 5-3-1964, Pt II, S. 3 (i). Ext, p. 327; Constitution (Goa. 
Daman and Diu) Scheduled Castes Order, 1908, C. O. 81, Gaz. hid, 12-1-1908, 
Pt. n, S. 3 (i), Ext, p. 7 — See also the Scheduled Castes and Scheduled Tribes 
(Amendment) Act, 1950 (63 of 1956). 

[f] Inserted by the Constitution (Seventh Amendmait) Act, 1956, S. 29 and Schedule 


(1-11-1950). 


Article 341 (conld.) . 

2. Various Scheduled Castes.^ (1) S<^e- 
dule Castes — Candidate of Debar sub- 
caste held not of chamar caste. AIR 1965 
SC 1557 (1560)= (1965) 1 SCWR 840. 

(2) *Bhovi’ caste mentioned in order in- 
cludes ‘Voddars’ of Mysore State before re- 
organisation — Evidence to show that caste 
not mentioned in order is included in a 
caste mentioned by the order is ordinarily 
not admissible. AIR 1965 SC 1269 (1272)= 
(1905) 2 SCI 153- 

(3) Scheduled Caste — The terms Rch- 
tia, Ramdasi, Ravidasi are not precife, 
exact and distinctive — Rohtia and Ram- 
dasi do not necessarily erclude each other 
— Constitution (Scheduled Castes) Order, 
1950. AIR 1960 Punj 282 (288) (DB). 

(4) A person properly described as mcxhl 
in l^jab does not faU witiiin tiie caste of 
Chamars as included in Constitution (Sche- 
duled Castes) (>der 1950 and Constitution 
(Scheduled Castes) (Union Territories) Order 
1951 (as amended in 1966). AIR 1969 
SC 597 (598)= (1969) 1 SCJ 910 •• AIR 
1900 Punj 334 (335, 330)= 68 Punj LR 
97 (DB). 

(5) Constitution (Scheduled Castec) Ord^, 
1950. Sch., Part 13, Item 40 — “Sunrl ex- 
clucmig Saha” — The word ‘Saba* refers 


to a Ciaste group witiiin the Sunri caste. 
AIR 1907 SC 115 (117, 118)= (1966) Supp 
SCR 387. (AIR 1960 Cal 141, RevorseaL) 


.w, particular carie is 

a Scheduled <»ste — Notiflcjation issued 
under Article S41 has to be looked at — 
Enquiry whether particmlar sub-^ste is m- 
eluded in caste mentioned therein not per- 
missible. Am 1965 SC 1557 (1559)= (1969 
1 SCWR 840. (Am 1965 SC 1200^61 
on.) ** Am 1969 SC 597 (599, 600)= 
(1969) 1 SCJ 916. 

(7) Order No. 6132 (15) K. M. 1160/58, 
dated 2nd April, 1960 of Board of Revenue, 
Government of West Bengal, gMi^ 
ferenc^ to bid by a patni a scneduled castes 
member in public auction of ferries, over 
bid by highest bidder ^ Reservation 

for scheduled castes member is savro 
Article 10 (4) and by Article 341 read vrilh 
Constitution Order, 1950. (1967) 71 Cal 

WN 107. 

(8) Article 342 Is in pari materia 
Article 341. Am 1907 Myg 182 (184)= 
(1967) 2 Mys LJ 277. 

8. Scheduled Castes — Uirit 
State or smaller area.— (1) Specificat km w 
castes with reference to diflferent 
or sub-areas of tiie State — 
tbe Article. Am 1965 SC 1557 (1560)« 
(1965) 1 SCWR $40. 
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Sdioduled Tribes.— (1) The President »[inay with respect to any State 
Hot Union territoiy], and where it is a State V ® ®], after consultation with the 
Governor <»[• • •] thereof], by public notification, specify® the tribes or tribal com- 
munities or parts of or groups within tribes or tribal communities which shall for 
the purposes of this Constitution be deemed to be Scheduled Tribes in relation to 
that State *[or Union territory, as the case may be.] 

(2) Parliament may by law include in or exclude from the list of Scheduled 
Trib^ specified in a notification issued under clause (1) any tribe or tribal com- 
munity or part of or group widiin any tribe or tribal community, but save as afore- 
said a notification issued imder the said clause shall not be varied by any subse- 
quent notification. 

[a] Substituted for the words “may, after consultation with the Governor or the Rajpra- 
mulch of a State" by the Constitution (First Amendment) Act 1951 S 11 nft.fl. 
1951). ’ » • \ 

P>] Inserted by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule 
(1-11-1956). 

[c] The words ‘specified in Part A or Part B of the First Schedule’, omitted, ibid. 

[d] The words ‘or Rajpramukh’, omitted, ibid. 

[e] See the Constitutioo (Scheduled Tribes) Order, 1950, C. O. 22, dated 6-9-1950, 
Gaz. Ind-, 1950, Pt II, S. 3, Ext., p, 597, as amended from time to time; Constitu- 
tion (Scheduled Tribes) (Union Territories) Order, 1951, C. O. S3, dated 20-9-1951, 
Gaz. Ind., 1951, Pt. U, S. 3, Ext., p. 1198G; Constitution (Andaman and Nicobar 
Islands) Scheduled Tribes Order, 1959, C. O. 58, dated 31-3-1959, Gaz. Ind., 1959, 
Pt n, S. 3 (i), Ext., p. 151; Constitution (Dadra and Nagar Haveli) (Scheduled 
Tribes) Order, 1962, C. O. 65, dated 30-6-1962, Gaz. Ind., 1962, Pt. II, S. 3 (i), 
Ext, p. 389; Constitution (Schedriled Tribes) (Uttar Pradesh) Order, 1967, C. O. 78, 
Gaz. Ind., 24-6-1967, Pt. 11, S. 3 (i). Ext., p. 311: Constitution (Goa, Daman and 
Diu) (Sch^uled Tribes) Order, 1968, C. O. 82, Gaz. of Ind, 12-1-1968, Pt. n, 
S. 3 (i). Ext., p. 8 — See also Ae Scheduled Castes and Scbedided Tribes (Amend- 
ment) Act, 1956 (63 of 1956). 

ff] Inserted by Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule 
1-11-1956). 

JAMMU AND KASHMIR 

Alt. 342 shall be omitted — See Constitution (Application to J. and K.) Order, 1954, 
Aua 2, sub-para. (11) (b). 


Article 341 


Note 3 (contd.) 


(4^ The Scheduled Castes notified must be 
**wim respect to any state" and “in rela- 
to that state" — Article does not au- 
thorise President to declare any caste as 
Scheduled Caste "with respect to any dist- 
ricT. (1959) 37 Mys LJ 775 (DB). 


^) To get benefit of being a 
a Scheduled Caste or Schedule Tribe in tiie 


_ a member of 

Scheduled Caste or Sche< 
matter of public employment, the person 
claiming should be a member of such caste 
Or tribe in relation to tiie pe^cular area or 
State where he is riding and where he 
seeks employment. AIR 1969 Orissa 220 
(281, 222)» 85 Cut LT 55 (DB). 

(4) The power under Section 41 of the 
States Reorganisaticm Act did not autirorlse 
the President to exclude any person from 
tfie category of a Scheduled Caste, 


enfoyed mat status under the origina] Sche* 
Castes Order. AIR 1961 Madh Fra 84 
(BrD= 1901 MPLJ 927 (DB). 

tVoL 6.) 3 A. M. 13 


(5) Under Article 341 (2) without anv law 
made by Parliament, the original Scheduled 
Castes Order, 1950, specifying Chamar as 
a Scheduled Caste in the entire area ol 
Madhya Pradesh, could not be varied by 
any subsequent notification. AIR 1961 
Madh Pra 84 (80. 87)= 1961 MPLJ 927 
(DB). 

(6) Constitution (Scheduled Castes) Order 
1950, Sch. I — . States Reorganisation Act 
(1956), Section 41 — Scheduled Castes and 
Tribes List (Modification) Chder (1956), 
Sch. I, Part VI Cbamars of Narsimbapur 
District in M. P. held members of Sche- 
duled Castes. AIR 1961 Madh Pra 84 (87) = 
1961 MPLJ 927 (DB). 

ARITCLE 342 

1, Siheduled Tribes.— (1) ‘Naikda or 
Navaka* does not include ‘Bedar*. AIR 
1967 Mys 182 (190)= (1967) 2 Mys LJ 
277. 

10m (Scheduled Tribes) Order 

1950, ScD. I, Fart I; Assam Autonomous 
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PART xvn 

OFFICIAL L.\NGUAGE 
CHAPTER I 

LANGUAGE OF THE UNION 

343. Official language of the Union. — (1) The official language* of the Union 

shall be Hindi in Devanagari script. 

The form of numerals to be used for the official purposes of the Union shall 
be the international form of Indian numerals. 

(2) Notwithstanding anything in clause (1), for a period of fifteen years from 
the commencement of this Constitution, the English language shall continue to bo 
used for all the official purposes of the Union for which it was being used imme- 
diately before such commencement : 

Provided that the President may, during the said period, by order authorise 
the use of the Hindi language in addition to the English language and of the 
Devanagari form of numerals in addition to the international form of Indian 
numerals for any of the official purposes of the Union. 


Article 342 — Note 1 (contd.) 

District — Khasi tribe has been notified as 
the tribe entitled to reservation of seat 
under Article 342. AIR 1958 Assam 128 
(131)= (1958-59) 14 ELR 480 (DB). 

(3) The inhabitants of Laccadive, Minicoy 
and Amindivi islands who and both of 
whose parents were born in these islands 
are classified as Scheduled Tribes. AIR 1957 
Mad 433 (435)= (1956) 2 Mad LJ 361 (DB). 

(4) Constitution (Scheduled Tribes) Order, 
1950, Part III, Item 25 — Members em- 
bracing Christianity do not cease to be 
Oraons and are entitled to rights and pri- 
vileges of tribals — They can contest elec- 
tion to Parliamentary seat meant for Sche- 
duled Tribes. AIR 1964 Pat 201 (206) 
(DB). 

(5) Gond commimity is not declared to 
be a Scheduled Tribe in Gazipur district of 
U. P. — As per Scheduled Tribes Order it 
is a Scheduled Tribe only in the Gazipur 
district of U. P. 1969 Lab IC 1016 (1016) 
(Cal.) 

(6) Benefit, could not be claimed by a 
person who is not a member of Scheduled 
Tribe in relation to the State in which he 
is residing. AIR 1969 Orissa 220 (221, 
222)= 35 Cut LT 55 (DB). 

(7) The expression ‘aboriginal communi- 

ties’ can be generally used to comprise of 
aboriginal communities whether or not they 
are formally included in an order under 
Article 342. 1969 Lab IC 1016 (1017) 

(Cal.) 

(8) The provisions of Article 16 (4) in- 
clude reservations for the members of Sche- 
duled Castes and Tribes. 1969 Lab IC 
1016 (1017) (Cal.) 

(9) Constitution (Scheduled Tribes) Order 
(1950) — Article 342 is in pari materia 
with Article 341 as regards principles gov- 
erning scope of enquiry under Article 342. 
AIR 1967 Mys 182 (184)= (1967) 2 Mys 
LJ 277. 

(10) Constitution (Scheduled Tribes) Order 
— ‘Girijana’ is group of persons be- 

_ g to Scheduled Tribes — *Hasalani’ 


tribe is not different from ‘Hasalar' tribe 
and difference in spelling has no materia- 
lity. (1969) 17 Law Rep 691 (692) (DB). 

(H) After the President has specified the 
Scheduled Tribes, it is only the Parliament 
that is competent to include in or exclude 
from the list of Scheduled Tribes specified 
in a notification issued under Cl. (1) of 
Article 342. AIR 1967 Mys 182 (184, 185) 
= (1967) 2 Mys LJ 277. 

(12) A Muka Dora tribesman following 
manners and customs of the twice bom for 
20 to 30 years is not sufficient to hold that 
he had ceased to belong to Muka Dora 
tribe. AIR 1958 Andh Pra 724 (736)= 
(1958) 2 Andh WR 226 (DB). 


Article 343 — Note 1 

(1) Article 343 provides that the official 
language of the Union shall be Hindi in 
Devanagari script. In the eighth Schedule 
Hindi and Urdu are mentioned as separate 
languages. AIR 1962 All 83 (87. 88) = 
1981 All LJ 976 (DB). 

(2) Article 343 contemplates- use of both 
forms of numerals viz.. International form 
of Indian numerals and Devnagari form of 
numerals for any office purposes. AIR 1967 
Andh Pra 111 (116)= (1966) 1 Andh WR 
393 (DB). 

(3) The object of the Official Languages 
Act 1963 is to provide, with reference to 
Article 343 (3), for the languages which 
may be used for official purposes of the 
Union of India, for transaction of business 
of Parliament, for Central and State Acts and 
for certain purposes in High Courts. AIR 
1965 Mad 11 (11)= 1965 (1) Cri LJ 49= 
(1964) 2 Mad LJ 530 (DB). 

(4) Official language of Pondicherry 

to be French till decided otherwise by me 
Legislative Assembly of Pondicherry. UndCT 
the Official Languages Act 1965, Tamil 
and English have been elevated to status of 
official languages. Till that Act came imo 
force French text of the judgments of me 
Superior Court of Appeal were 
the official text. AIR 1968 Maa 298 
= (1967) 2 Mad LJ 85 (DB). 
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(3) Notwitot^ding anything in this article, Parliament may by lawb provide 
tXtt the use, after the said period of fifteen years, of— 

(a) the English language, or 

(b) the Devnagari form of numerals, 

for such purposes as may be specified in the law. 


[a] For language to be used in Parliament notwithstanding anything in this Part, see 
Art. 120: For language to be used in the Legislahire of a State notwithstanding 
toything in this Part, see Art. 210; For power of the President to issue directions 
in accordance with the report of Committee of Parliament notwithstandinij this 
Article, see Art. 344 (6). 

n>] See the Official Languages Act, 1963 (19 of 1903). S. 3. 


JAMMU AND KASHMIR 

The provisions of this part shall apply to Jammu and Kashmir only in so far as 
mey relate to— 

(i) the official language of the Union; 

(ii) the official language for communication between one State and another, or 
between a State and the Union; and 

(iii) the language of the proceedings in the Supreme Court. 

—See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para. (12). 

344. Commission and Committee of Parliament on official language. (1) The 

President shall, at the expiration of five years from the commencement of this Con- 
stitution and thereafter at the expiration of ten years from such commencement, 
by order constitute a Commission which shall consist of a Chairman and such other 
members representing the different languages specified in the Eighth Schedule as 
the President may appoint, and the order shall define the procedure to be followed 
by the Commission. 

(2) It shall be the duty of the Commission to make recommendations to the 
President as to — 

(a) the progressive use of the Hindi language for the official purposes of 
the Union; 

(b) restrictions on the use of the English language for all or any of the offi- 

cial purposes of the Union; 

(c) the language to be used for all or any of the purposes mentioned in 

Article 348;® 

(d) the form of numerals to be used for any one or more specified purposes 

of the Union; 

(e) any other matter referred to the Commission by the President as regards 

the official language of the Union and the language for communication 
between the Union and a State or between one State and another and 
their use. 


(3) In making their recommendations under clause (2), the Commission shall 
have due regard to the industrial, cultural and scientific advancement of India, and 
the just claims and the interests of persons belonging to the non-Hindi speaking 
areas in regard to the public services. 

(4) There shall be constituted a Committee consisting of thirty members, of 
twenty shall be members of the House of the People and ten shall be mem- 
bers of the Council of States to be elected respectively by the members of the 
House of the People and the members of the Council of States in accordance with 
me system of proportional representation by means of the single transferable 
vtito. 

(5) It shall be the duty of the Committee to examine the recommendations of 

Commission constituted under clause (1) and to report to the President their 

opinion tiie(reoiL ' 
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(6) Notwithstanding anything in Article 343, the President may, after consi- 
deration of the report referred to in clause (5), issue directions in accordance with 
the whole or any part of that report. 

[a] Article 348 deals with language to be used in the Supreme Court and in the 
Courts and for Acts, Bills etc. 


CHAPTER U 
REGIONAL LANGUAGES 


345. OflBcial language or languages of a State.a — Subject to the provisions of 
Articles 346 and 347, the Legislature of a State may by law adopt any one or 
more of the languages in use in the State or Hindi as the language or languages 
to be used for all or any of the oflBcial purposes of that State : 

Provided that, until the Legislature of the State otherwise provides by law, 
the English language shall continue to be used for those official purposes within 
the State for which it was being used immediately before the commencement of 
this Constitution. 


[a] The following Acts have been passed by the State Legislatures 

(1) A. P. Official Language Act, 1966 (A. P. Act 9 of 1966) (w. e. f. 29-3-1968). 

(2) Assam Official Language Act, 1960 (Assam Act 33 of I960). 

(3) Bihar Language of Laws Act, 1955 (Bihar Act 23 of 1955). 

(4) Gujarat Official Languages Act, 1960 (Guj. Act 1 of 1961). 

(5) Kerala State Legislature (Continuance of Use of English Language) Act, 1965 

(PresL Act 1 of 1965). 

(6) Madras State Legislature (Continuance of Use of English Language) Act, 1964 

(Madras Act 38 of 1964). 

(7) Madras Official Language Act 1956 (Madras Act 39 of 1956) (w. e. f. 1-1-1967). 

(8) Maharashtra Official Languages Act, 1964 (Maha. Act 5 of 1965) (26-1-1965). 

(9) Orissa Official Language Act, 1954 (Orissa Act 14 of 1954) (w. e. f, 16-5-1960). 

(10) Punjab Official Languages Act, 1967 (Punj. Act 25 of 1967) (w. e. £. 1-1-1968). 

(11) Rajasthan Official Language Act, 1956 (Raj. Act 47 of 1956). 

(12) Pondicherry Official Languages Act, 1963 (Pondi. Act 3 of 1965) (w. e. f. l-7<» 

1966). 

(13) W. B. Official Language Act, 1961 (W. B. Act, 24 of 1901) (w. e. f. 26-1-1965). 

(14) Mysore Official Language Act 1963 (Mys, Act 26 of 1963) (w. e. f. 1-4-1968). 

(15) U. P. Official Language Act, 1951 (U. P. Act 26 of 1951) (w. e. f. 26-1-1968). 

(16) Kerala Official Language (Legislation) Act, 1969 (Ker. Act 8 of 1969). 

(17) Haryana Official Language Act, 1969 (Haryana Act 17 of 1969). 


Article 345 — Note 1 

(1) Notwithstanding a State Law adopting 
Hindi or a regional language for the offi- 
cial purposes of the State, English can be 
used for the official purposes of the State 
until there is an express legislative prohibi- 
tion against such use. AIR 1957 Madh Pra 
1 (3) (DB) 1969 MPLJ 99= 1968 Jab 
LJ 989. 

(2) The Slate Legislature of Madhya Pra- 
desh was entitled to adopt both Hindi and 
Marathi as the official languages. AIR 1959 
Madh Pra 208 (210)= 1959 MPLJ 478 
PB) 1969 MPLJ 99= 1968 Jab LJ 989. 

(3) Hindi language finds a place among 
the regional I^guages specified in the 
Eighth Schedule and cannot be deemed to 
be taken out of the category of regional 
languages contemplated by Article 345. AIB 
19TO Madh Pra 208 (210)= 1959 MPLJ 
478 (DB). 


(4) Pleadings and applications in Engl^ 
are permissih^ subject to a translation being 
supmied to the other side when necessary. 
AIR 1967 Andh Pra 42 (43)= (1966) 1 
Andh WR 175 (DB). 

(5) Allahabad General Rules (Civil), R. 15 

— Plaint written not in Hindi but in En^ 
lish — Plaint is valid in spite of Rule ^ 15 

— Proviso to Article 345 also emphasisei 
that unless the legislature of a State ex- 
pressly provides by law, English is to c<m- 
riniift as the language to be used for 
cial purposes wimin the State. AIR 1903 
All ^6 (547)= 1963 AH LJ 243 PB). 

(6) Article 345 does not declare ^ 
after enactment of a law by a State Le»i- 
latuxe adopting Hindi as me 

any of the official purposes of t he State 
any order made by me State and e®rcsw 
in the English language shall be void. Ain 
1961 All 365 (Sel)= 1901 All LJ 153. 
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ian^age for communication between one State and another or 
^ Umon.— The language for the time being authorised for 
^ in me Union for oacial pm-poses shall be the official language for communica- 
tion betw^ one State and another State and between a State and the Union: 

♦k ^ Hindi language should be 

me omcial toguage for communication between such States, that language mav be 
used for such communication. 

347, Special provision relating to language spoken by a section of the popula- 
tion of a State. — On a demand being made in that behalf the President may, if 
he is satisfied that a substantial proportion of the population of a State desire the 
use of any language spoken by them to be recognised by that State, direct that 
Mch M^age shall also be officially recognised throughout that State or any part 
thereof for such purpose as he may specify. 


CHAPTER m 


LANGUAGE OF THE SUPREME COURT, HIGH COURTS, ETC. 

348. Lang^ge to be used in the Supreme Court and in the High Courts 
^ Acts, etc. — (1) Notwithstanding anything in the foregoing provisions 

of this Part, until Parliament by law otherwise provides — 

(a) all proceedings in the Supreme Court and in every High Court, 

(b) tile authoritative texts — 

(i) of all Bills to be introduced or amendments thereto to be moved 

in either House of Parliament or in the House or either House of 
the Legislature of a State, 

(ii) of all Acts passed by Parliament or the Legislature of a State and 
of all Ordinances promulgated by the President or the Governor 

* •] of a State, and 


(m) of all orders, rules, regulations and bye-laws issued under this Con- 
stitution or under any law made by Parliament or the Legislature 
of a State, 

shall be in the English language. 


Article 348 — Note 1 


(1) Under Clause (3) of this article it is 
ffie English version of an Act or rule, re- 
gulation, etc., that is to be treated as the 
auffioritative text in case of conflict be- 
tween the English version and that in 
Hindi or other language. AIR 1954 All 
257 (278) (DB) AIR 1962 All 240 (244) 
= 1961 All LJ 900 (FB) AIR 1966 Raj 
142 (149)= 1965 Raj LW 358 (DB) 

AIR 1965 All 170 (172)= 1965 (1) Cri LJ 
418= 1964 AU WR (HC) 204. 


[But see AIR 1959 All 792 (793)= 1959 
All LJ 685 *• AIR 1959 AU 208 (210)= 
1958 AU LJ 719 (DB).] 

j (2) The doctrine that if there be two 
versions of a statute in two different lan- 
ftag es, one version can be used to inter- 
net the offier does not apply in India, as 
CTause ^ (8) of this article clearly provides 
that ^ere laws are passed in an tadian 
ylgu agc and translated into En^ish, the 
CulhurUative version shaU be the English 
coeb AIR 1958 Madh Fra 16 (19). 


.(3) Where the English translation of a 
statute or rule, etc., has not been publish- 
ed as contemplated by this clause, this will 
not render the Act or Rule null and void 
AIR 1957 Madh B 26 (28) (DB). 


(4) Under the Official Language Act of 
the Pondicherry Legislature both Tamil and 
English have been elevated to the status of 
the official lan^ages to come into effect 
upon a date to be notified. Even if the date 
be not actuaUy notified, yet, until that is 
done, the procedure that seems to prevail, 
with regard to the language of the Court, is 
that there is prepared a French Text of the 
judments of the Superior Court of Ap- 
pe^ which will be the official text of ffie 
judgment. AIR 1968 Mad 298 (307)= 
(1967) 2 Mad LJ 85. 


(5) The validity of the U. P. Govern- 
ment Servants’ Conduct Rules (1946) is not 
affected because ffiey were published only 
in English version and not in Hindi ver- 
sion — Both versions are equally autho- 
ritative. AIR 1962 All 507 (509)= 1962 
(2) Cri LJ 459= 1962 AU LJ 355. (AIR 
1962 AU 240, FoU.) 
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(2) Notwithstanding anything in sub-clause (a) of clause (!)» 

“] of a State may, with the previous consent of the f 

ot the Hindi language, or any other language used for any official P^o^es of the 
State, in proceechngs in the High Court having its principal seat m that State : 

Provided that nothing in this clause shaU apply to any judgment, decree or 
order passed or made by such High Court. 

(3) Notwithstanding anything in sub-clause (b) of clause (1). where the Le^- 
lature of a State has prescribed any language other than the English l^guage for 
use in Bills introduced in, or Acts passed by, the Legislature of the State or m 
Ordinances promulgated by the Governor »[“ *] of the State or m any orde^ 
regulation or bye-law referred to in paragraph (m) of that sub-clai^e, a tr^U- 
tion of the same in the English language published under the auAonty of t^ 
Governor *^1 of the State in the Official Gazette of that State sh^ be deemed 
to be tlie authoritative text thereof in the English language under this article, 

[Government of India Act (1935), S. 214 (5); S. 227.] 

[a] The words ‘or Rajpramukh' were omitted by the Constitution (Seventh Amend- 
ment) Act, 1956, S. 29 and Schedule (1-11-1956). 


349. Special procedure for enactment of certain laws relating to language.— 
During the period of Efteen years from the commencement of this Constitution, no 
Bill or amendment making provision® for the language to be used tor any or tne 
purposes mentioned in clause (1) of Article 348 shaU be introduced or moved m 
either House of Parliament without the previous sanction of the President, and 
the President shall not give his sanction to the introduction of any such BiU or 
the moving of any such amendment except after he has t^en into 
the recommendations of the Commission constituted under clause { 1 } of ^^cle 344 
and the report of the Committee constituted under clause (4) of mat article. 

[a] See the Official Languages Act, 1963 (19 of 1963), S. 3 (26-1-1965). 


CHAPTER IV 


SPECIAL DIRECTIVES 


350. Language to be used in representations for redress of grievances.—* 
Every person shall be entitled to submit a representation for the redress of any 
grievance to any officer or authority of the Union or a State in any of me langu- 
ages used in the Union or in the State, as the case may be. 

a[350A. Facilities for instruction in mother-tongue at prima^ stage.— -It sh^ 
be the endeavour of every State and of every local authority within the State t» 
provide adequate facilities for instruction in the mother-tongue at the pnmaj^ 
stage of education to children belonging to lingcuistic minority groups; and me 
President may issue such directions to any State as he considers necessary or pro- 
per for securing the provision of such facilities.] 

[a] Inserted by the Constitution (Seventh Amendment) Act, 1956, S. 21 (1-11-1958). 


Article 350 — Note 1 

(1) The languages contemplated by Arti- 
cle 350 have reference to those in the 
Eighth Schedule which does not contain 
English language. No person can claim to 
make a representation in English by virtue 
of Article 350. AIR 1959 Madh Pra 208 
(210)= 1959 MPLJ 478 (DB). 

(2) The expression “any officer or auffio- 
rity” does not cover Courts of law. Sec- 
tion 3, M. F. Languages Act (1950) is not 


repugnant to Article 350. AIR 1B59 Madh 
Pra 208 (211)= 1959 MPLJ 478 (DB). 

(3) In considering the applicability of 
article to plaints presenteid before a Co^ 
of law, two points have to be considered. 
Firstly, whether a plaint presented befom 
a Court of law can be said to be a 
sentation for redress of a grievance. ho* 
condly, can a Court of law be 
cribed as an officer or authority of a 
AIR 1963 AU 546 (547)= 1963 All LJ 243 
(DB). 
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t OBJECTS AND REASONS 

^ -Hie new Article S50A proposed in this clause is designed to implement one of 
the States Reorganisation Commission's important recommendations regarding safeguard? 
fax linguistic minorities In the States after regoranisation/' — Gaz. Ind, 1956 Pt II, 
S. 2. Ext., p. 218. 

•[SSOB, Special Officer for linguistic minorities. — (1) There shall be a Special 
Officer for linguistic minorities to be appointed by the President. 

(2) It shall be the duty of the Special Officer to investigate all matters relating 
to tile safeguards provided for linguistic minorities under this Constitution and 
report to the President upon those matters at such intervals as the President may 
direct, and tiie President shall cause all such reports to be laid before each House 
of Parliament, and sent to the Governments of the States concerned.] 

[a] Inserted by the Constitution (Seventii Amendment) Act, 1956, S. 29 and Scb. (1-11- 


1956). 

351. Directive for development of the Hindi language. — It shall be the duty 
of the Union to promote the spread of the Hindi language, to develop it so that 
it may serve as a medium of expression for all the elements of the composite 
culture of India and to secure its enrichment by assimilating without interfering 
with its genus, the forms, style and expression, used in Hindustani and in the 
other languages of India specified in the Eighth Schedule, and by drawing, 
wherever necessary or desirable, for its vocabulary, primarily on Sanskrit and 
Becondarily on other languages. 


PART XV 



EMERGENCY PROVISIONS 

352. Proclamation of Emergency. — (1) If the President is satisfied that a 
grave emergency exists whereby the security of India or of any part of the terri- 
tory thereof is threatened, whether by war or external aggression or internal dis- 
turbance, he may, by Proclamation, make a declaration to that effect. 

(2) A Proclamation issued under clause (1) — 

(a) may be revoked by a subsequent Proclamation; 

(b) shall be laid before each House of Parliament; 

(c) shall cease to operate at the expiration of two months unless before the 


expiration of that period it 
Houses of Parliament. 


ARTICLE 352 — SYNOPSIS 

1. "Satisfied”. 

2. Construction of war-time measures. 

3. "Internal disturbance”. 

4 . Revocation of a proclamation. 

1. "Satisfied.” — (1) Where a Proclama- 
tion of Emergency is made under this arti- 
cle, it is not open to the Courts to ques- 
tion the grounds on which the President is 
satisfied (hat a grave emergency exists 
whereby the security of India is threaten- 
ed by war or external aggression or inter- 
nal disturbances. AIR 1945 PC 48 (50)= 
72 Ind App 57= ILR (1945) Kar (PC) 97= 
1045 FCR 161= 46 Cri LJ 589 ** AIR 
1081 PC 111 (111, 112)= 58 Ind App 169 
a^lLR 12 Lah 280= 32 Cri L Jour 727 
•• AIR 1043 FC 75 (83)= (1944) 6 FCR 
hm ILR (1043) Kar (FC) 103= 45 Cri LJ 
Mi % ■■ . 

61)< A- imblamation does not cease to be 
tn (iaBinpMnce wltii Article 362 (1) because 


has been approved by resolutions of both 


it does not contain the words "the Presi- 
dent is satisfied.” (1967) 8 Guj LR 265 
(275) •• AIR 1967 SC 243 (245)= 1967 Cri 
LJ 282= (1966) Supp SCR 209 ILR 
(1967) 1 Punj 517 (522). 

2. Construction of war-time measures. — 
(1) War-time measures, which often have 
to be enacted hastily, should be construed 
more liberally in favour of the State than 
peace-time legislation. AIR 1952 SC 335 
(338)= 1952 SCR 877= 1952 Cri LJ 1406 
•* AIR 1943 Nag 36 (53, 64)= ILR (1943) 
Nag 73= 44 Cri L Jour 237 •• AIR 1965 
Punj 74 (79)= 66 Pun LR 724 (DB). 

(2) Person charged with offence undei 
Ride 126 (p) (2) of Defence of India (Part 
XII-A Gold Control) Rules (1962) — Can- 
not take recourse to Court during period oi 
emergency, even if his rights under Arti- 
cle 21 are infringed. AIR 1970 Andhra 
Pra 47 (53)= 1970 Cri LJ 199 (DB). 

3. “Internal disturbance”. — (1) “Internal 
disturbance” means a rebellion or insurreo- 
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Provided that if any such Proclamation is issued at a time when the House of 
the People has been dissolved or the dissolution of the House of the Pwple takes 
place during the period of two months referred to in sub-clause (c), and if a resolu* 
tion approving the Proclamation has been passed by the Council of States, but no 
resolution with respect to such Proclamation has been passed by the House of the 
People before the expiration of that period, the Proclamation shall cease to operate 
at the expiration of thirty days from the date on which the House of the Peopk 
first sits after its reconstitution unless before the expiration of the said period of 
thirty days a resolution approving the Proclamation has been also passed by the 
House of the People. 

(3) A Proclamation of Emergency declaring that the security of India or of 
any part of the territory thereof is threatened by war or by external aggression ot 
by internal disturbance may bo made before the actual occurrence of war or of 
any such aggression or disturbance if the President is satisfied that there is imm if 
nent danger thereof. 

[Government of India Act (1935), S. 102 (1), (3), (5).] 

JAMMU AND KASHMER 

Part XVIII of the Constitution applies to the State of Jammu and Kashmir, sub- 
ject to certain exceptions and modifications. These exceptions and modifications are indi- 
cated in the respective Articles. 

In its application to the State of Jammu and Kashmir, to Art. 352, the following new 
clause shall be added, namely : — 

"(4) No Proclamation of Emergency made on grounds only of internal distur- 
bance or imminent danger thereof shall have effect in relation to the State of 
Jammu and Kashmir (except as respects Art. 354) unless it is made at die request 
or with the concurrence of die Government of diat State. —See Constitution (^^ 
plication to Jammu and Kashmir) Order, 1954, Para. 2, sub-para. (13) (a). 


353. Effect of Proclamation of Emergency.— 'While a Proclamation of Emer* 
gency is in operation, then — 

(a) notwithstanding anything in this Constitution, the executive power of tiho 

Union shall extend to the giving of directions to any State as to the 
manner in which the executive power thereof is to be exercised; 

(b) the power of Parhament to make laws with respect to any rnatter shall 
include power to make laws conferring powers and imposing duties, 
or authorising the conferring of powers and tihe imposition of dutiM, 
upon the Union or officers and authorities of the Union as respite 
matter, notwithstanding that it is one which is not enumerated in the 
Union List. 


Article 352 — Note 3 (contd.) 
tion and not an ordinary breach of public 
peace. AIR 1959 All 101 (111)= 1959 
Cri LJ 128= 1958 All LJ 793 (FB). (Rever- 
sed in AIR 1962 SC 955 on another point) 

4. Revocation of a proclamation. — (1) A 
proclamation issued can be revoked only by 
an event mentioned in Gl. (2) and not other- 
wise. AIR 1967 SC 243 (245)= 1967 Cri 
LJ 282= (1966) Supp SCR 209. 

(2) The question whedier the proclama- 
tion should continue to be in force is left 
exclusively to the President and die Parlia- 
ment AIR 1906 Raj 247 (250)= 1960 Cri 
LJ 1338= 1906 Raj LW 371 (DB). 

Article 353 — Note 1 

(1) Where emergency by external ag- 
gression has been proclaimed, it cannot be 


argued that detention, during sudi em^ 

g ency, could be made in respect or miiy 
rose activities which relate to die 
nal aggression and not in reswet or inter- 
nal (usturbances. AIR 1968 Mad ^ 

= 1968 Cri LJ 177= (I960) 2 Mad LJ 

283 (DB). 

(2) By the combined operation of 
cles 352, 353 and 250 (1), Parlian^t 
die right to make laws with respect to m 
the three lists in the Seventh SchMule to 
die Constitution during a period or em^ 
gency. This power or Parliament is 
confined to the making of laws aloM D® 
includes the power to confer junsdfcO^ 
and impose duties both upon die U^on ” 
India and its authorities as respects 

law made during tiie operation of prowH 

mation of emergency. AIR 1964 ^ 

(280, 281)= 1904 (1) Cri LJ 602 (DB). 
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854, Api^cation of provisions relating to distribution of revenues while a 
Proclamation of Emergency is in operation. — (1) The President may, while a Pio- 
damation of Emergency is in operation, by order direct that all or any of tlie provi- 
sions of Articles 268 to 279 shdl for such period, not extending in any case beyond 
tile expiration of the financial year in which such Proclamation ceases to operate, 
as may be specified in the order, have effect subject to such exceptions or ixiodiHca- 
tions as he thinks fit. 

(2) Every order made under clause (1) shall, as soon as may be after it is 
made, be laid before each House of Parliament. 


355. Duty of tiie Union to protect States against external aggresdon and 
internal disturbanoe.— >It shall be the duty of the Union to protect every State 
against external aggression and internal disturbance and to ensure that the Govern- 
ment of every State is carried on in accordance with the provisions of this Constitu- 
tion. 


350* Provisions in case of failure of constitutional machinery in States. — (1) 
If the President on receipt of a report from the Governor ® *] of a State ot 
otherwise, is satisfied that a situation has arisen^ in which the Government of the 
State cannot be carried on in accordance with the provisions of this Constitution, 
the President may by Proclamation — 

(a) assume to himself all or any of the functions of the Government of the 

State and all or any of the powers vested in or exercisable by the 
Governor, *'[® ® ®] or any body or authority in the State other than 
the Legislature of the State; 

(b) declare that the powers of the Legislature of the State shall be exer- 
cisable by or under the authority of Parliament; 

(c) make such incidental and consequential provisions as appear to the 

President to be necessary or desirable for giving effect to the objects 
of the Proclamation, including provisions for suspending in whole or 
in part the operation of any provisions of this Constitution relating to 
any body or authority in the State: 


Article 353 — Note 1 (contd.) 

(3) Central Government competent to 
Issue directions to State Government calling 
upon fhem to withdraw or cancel orders ot 
detention passed under the Defence of 
India Rules by the various authorities \inder 
their (State Governments’) Control. AIR 
1967 Bom 109 (122) (DB). 

Article 356 — Note 1 


(1) When “the Government of the State 
cannot be carried on in accordance with the 
provisions of the Constitution” this Article 
empowers tiie President to assume to bim~ 
self the executive powers of the State 
Government, and to declare that the 
powers of tiie State Legislature shall be 
exercisable by the Parliament. AIR 1954 
Pepsu 136 (148)= ILR (1954) Patiala 183 
PB). 

(2) The word Troclamation’ means a pub- 
lic azmouncement. 1946 Rang LR 64 (68). 


(S) Ibe President will not be disqualified 
from issuing a Proclamation by the fact 
that at the time he is out of bidia. 1946 
Bang LR 64 (69, 70). 

(4) Where a Proclamation has been Issu- 
ed under this Article declaring that the 
powers of the State Legislature shall be 
eaeioUable Parliament, a provision in a 


State enactment that the State Govemmenf 
cannot make a certain rule unless it has 
published a draft of the rule at least thirty 
days before the State Legislative Assem- 
bly meets cannot be complied with and 
therefore such a rule made during the 
opeartion of the Proclamation is invalid. 
(1955) 57 Pun LR 69 (72)= ILR (1955) 
Punj 810 (818) (DB). 

(5) A provision delegating the President’s 
power to the State Governor would come 
under this clause (c). See AIR 1954 Pepsu 
136 (148)= ILR (1954) Patiala 183 (DB). 

(0) The legality or propriety of a pro- 
clamation is not open to consideration by the 
Court. AIR 1968 Punj 441 (450)= II.R 
(1969) 1 Punj 176 (DB). 

(7) The power to issue a proclamation is 
a constitutional power of the President and 
not the executive power of the Union. AIR 
1968 Punj 441 (447)= ILR (1969) 1 Punj 
176 (DB). 

(8) The validity of a proclamation under 

this Article cannot be challenged in the 
Court. AIR 1965 Ker 229 (232)= 1965 

Ker LT 460 

(9) Proclamation under Article 356 can 
be issued, even thou^ there is no sitting 
Legislative Assembly. AIR 1965 Ker 229 
(230, 231)= 1965 Ker LT 460. 
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Provided that nothing in this clause shall authorise the President to assume to 
himself any of the powers vested in or exercisable by a High Court, or to suspend 
in whole or in part the operation of any provision of this Constitution relating to 

High Courts. 

(2) Any such Proclamation may be revoked or varied by a subsequent Pro- 
clamation. 

(3) Every Proclamation under this article shall be laid before each House of 
Parliament and shall, except where it is a Proclamation revoking a previous Pro^ 
clamation, cease to operate at the expiration of two months unless before the expira- 
tion of that period it has been approved by resolutions of both Houses of Parlia- 
ment : 


Provided that if any such Proclamation (not being a ProclamatioD revoking a 
previous Proclamation) is issued at a time when the House of the People is dis- 
solved or the dissolution of the House of the People takes place during the period 
of two months referred to in this clause, and if a resolution approving the Proclama- 
tion has been passed by the Council of States, but no resolution with respect to 
such Proclamation has been passed by the House of the People before the expira- 
tion of that period, the Proclamation shall cease to operate at the expiration of thirty 
days from the date on which the House of the People first sits after its reconstitu- 
tion unless before the expiration of the said penod of thirty days a resolution ap- 
proving the Proclamation has been also passed by the House of the People. 

(4) A Proclamation so approved shall, unless revoked, cease to operate on the 
expiration of a period of six months from the date of the passing of the second of 
the resolutions approving the Proclamation under clause (3): 

Provided that if and so often as a resolution approving the continuance in 
force of such a Proclamation is passed by both Houses of Parliament, the Proclama- 
tion shall, unless revoked, continue in force for a further period of six months from 
the date on which under this clause it would otherwise have ceased to operate, but 
no such Proclamation shall in any case remain in force for more than three years : 


Provided further that if the dissolution of the House of the People takes place 
during any such period of six months and a resolution approving the continuance 
in force of such Proclamation has been passed by the Council of States, but no 
resolution with respect to the continuance in force of such Proclamation has been 
passed by the House of the People during the said period, the Proclamation shall 
cease to operate at the expiration of thirty days from the date on which the House 
of the People first sits after its reconstitution unless before the expiration of the said 
period of thirty days a resolution approving the continuance in force of the Pro- 
clamation has been also passed by the House of the People. 

[Government of India Act (1935), S. 45; S. 93.] 

[a] The words “or Rajpramukh” were omitted by die Constitution (Seventh Amendment 

Act, 1956, S. 29 and Schedule (1-11-1956). 

[b] The words “or Raipramukh, as the case may be," were omitted ibid. 

[c] See Art, 365 post. 


Article 356 — - Note 1 (contd.) 

(10) No resort need be had by the President 
to the provisions of Article 356 (1) (a) read 
with Article 172 or Article 174 to dissolve 
the State Legislative Assembly. The 
power is implicit in Clause (1) (b) of Arti- 
cle 356 itself. AIR 1965 Ker 229 (230, 
231)= 1965 Ker LT 460. 

(11) Where the President's rule has been 
imposed on a State and the President's 
powers have been delegated, an order 
passed in the name of the President is an 
order of the State Government in exercise 
of its functions as a delegate and is valid 


AIR 1968 Punj 363 (360)= ILR (1967) 2 
Punj 790. 

(12) Where there is an order by the 
President, who has assumed the administa- 
tion of the State, making his powers 
cisable by the Government, a sanction for 
prosecution by the Governor is valid. Th© 
sanction of die President is not necessary. 
1962 Ker LT 690 (696) (DB). 

(13) Where during the President's Rule, 
the Governor passes an order, the President 
can cancel it. AIR 1966 SC 816 (819)= 
1966 Cri LJ 602= 1965 Ker LT 1229. 

(14) After the assumption of the Go yemor t 
powers by the President, there is no inapedk 
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JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in clatise (1) of Art. 356, 
inferences to the provision or provisions of the Constitution shall he constnietl us includ- 
ing references to provisions or provision of the Constitution of Jammu and Kaslnnir — 
See Constitution (Application to J. and K.) Order, 1954, Para. 2, suh-para. (13) (b) (as 
substituted by C. O. 71 of 1964.) 

357. Exercise of legislative powers under Proclamation issued under Arti- 
die 856. — (I) Where by a Proclamation issued under clause (1) of Article 356, it 
luis been declared that the powers of the Legislature of the State shall be exercis- 
able by or under the authority of Parliament, it shall be competent — 

(a) for Parliament to confer on the President the power of the Legislature of 

the State to make laws, and to authorise the President to delegate, 
subject to such conditions as he may think fit to impose, the power so 
conferred to any other authority to be specified by him in that behalf; 

(b) for Parliament, or for the President or other authority in whom such 

power to make laws is vested under sub-clause (a), to make laws 
conferring powers and imposing duties, or authorising the conferring 
of powers and the imposition of duties, upon the Union or officers and 
authorities thereof; 

(c) for the President to authorise when the House of the People is not in 

session expenditure from the Consolidated Fund of the State pending 
the sanction of such expenditure by Parliament. 

(2) Any law made in exercise of the power of the Legislature of the State 
by Parliament or the President or other authority referred to in sub-clause (a) of 
clause (1) which Parliament or the President or such other authority would not, 
but for the issue of a Proclamation under Article 356, have been competent to 
make shall, to the extent of the incompetency, cease to have effect on the expira- 
tion of a period of one year after the Proclamation has ceased to operate except 
as respects things done or omitted to be done before the expiration of the said 
period, unless the provisions which shall so cease to have effect are sooner repealed 
or re-enacted with or without modification by Act of the appropriate Legislature. 

358. Suspension of provisions of Article 19^ during emergencies. — While a 
Proclamation of Emergency is in operation, nothing in Article 19 shall restrict the 
power of the State as defined in Part III* to make any law or to take any execu- 
tive action which the State would but for the provisions contained in that Part 
be competent to make or to take, but any law so made shall, to the extent of the 
incompetency, cease t6 have effect as soon as the Proclamation ceases to operate, 
except as respects things done or omitted to be done before the law so ceases to 
have effect. 

[a] Part HI of the Constitution deals with Fundamental Rights: Art. 19 deals with 
protection of certain rights regarding freedom of speech and expression, freedom 
of assembly, etc. etc. 


Article 356 — Note 1 (contd.) 
ment to the Governor attempting to as- 
certain die posibility of a constitutional 
Government in the State before sending 
his report under this Article. His delibera- 
tion with party leaders is not illegal. AIR 
1965 Ker 229 (231)= 1965 Ker LT 460. 

(15) On the assumpKon of the administra- 
tion by the President, there being no Minis- 
ters, Article 166, Clatise (3) is necessarily 
suspended and rules made under it are not 
in force. 1902 Ker LT 890 (697) (DB). 

Article 357 — Note 1 

(1) The expression ‘*except as respects 
oiBigs done** ia Article 357 (2) must receive 


liberal and extensive construction. Pro- 
visions of Bank of Patiala Regulation and 
Management Order (1954), including that 
of Clause 4 (1) (iii) and Rules made there- 
under relate to matter of day-to-day affairs 
and administration of Bank and come with- 
in purview of saving clause in Art, 357 (2). 
AIR 1966 SC 1607 (1611, 1612)= (1966) 

3 SCR 486. 

Article 358 — Note t 

(1) As soon as a Proclamation of 
Emergenccy is issued by the Pre.sident 
under Article 358 the provisions of Arti- 
de 19 are automatically suspended. AIR 1967 
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SC 483 (485)= 1967 Cri LJ 520= 1966 
Supp SCR 464 AIR 1966 SC 1078 (1080) 
= 1966 Cri LJ 812= (1966) 2 SCR 573 
AIR 1966 SC 657 (660)= 1966 Cri LJ 588 
= (1966) 2 SCR 406 ** AIR 1968 Ker 143 
(146)= 1968 Lab IC 647= 1967 Ker LT 
735 ““ AIR 1967 Pat 114 (117)= 1960 

BLJR 929 (DB) AIR 1967 Him. Pra. 21 
(24) AIR 1967 Goa 142 (144) AIR 
1966 Raj 247 (250)= 1966 Cri LJ 1338 = 

1966 Raj LW 371 AIR 1965 Punj 74 
(76)= 66 Pun LR 724. 

(2) The suspension of Art. 19 as soon as 

a proclamation of emergency has been issu- 
ed removes during the period of the emer- 
gency the fetters created on the legislative 
and executive powers by Article 19. (1966) 

68 Pim LR 390 ** AIR 1967 Madh Pra 
268 (275)= 1967 MPLJ 47 (DB) 

(3) Article 358 permits the State to make 
a law or take executive action heedless of 
Article 19 only while a proclamation of 
emergency is in operation. 1969 Lab IG 
30 (33) (Ker) (DB). 

(4) Article 358 not only protects a law 
violative of Article 19 during period of 
emergency but it protects any executive ac- 
tion violative of A^icle 19. AIR 1968 Guj 
124 (149) (DB). 

(5) Article 358 does not invest the State 
with arbitrary authority to take action to 
the prejudice of citizens and others. AIR 

1967 SC 1170 (1173)= (1967) 2 SCR 454. 

(6) Article 358 does not validate a law 

which was invalid because of the constitu- 
tional inhibition before the proclamation of 
emergency. AIR 1967 SC 1170 (1173)= 
(1967) 2 SCR 454 AIR 1963 Assam 94 
(97) (FB). (Reversed on another point in 
AIR 1964 SC 600.) (1966) 1 Mad LJ 313 

AIR 1964 Madh Pra 175 (182)= 1964 
(2) Cri LJ 160= 1964 MPLJ 209 (DB). 

(7) Where anything has been done under 
a pre-emergency statute like the Essential 
Commodities Act, including any rule or 
order made thereimder a plea under Arti- 
cle 19 is available, notwithstanding the 
emergency proclaimed. 1969 Lab IC 30 
(32) (Ker) (DB). 

(8) Article 358 which suspends the provi- 
sions of Article 19 during an emergency 
declared by the President under Article 352 
is in terms prospective. AIR 1967 SC 1170 
(1173)= (1967) 2 SCR 454. 

(9) Act passed after enforcement of emer- 
gency — Challenge to under Art 19 (1) (f) 
and (g) cannot be made as the article has 
no application. AIR 1969 All 317 (325, 
326)= 1967 All LJ 999 (FB) •® AIR 1967 
SC 483 (485)= 1967 Cri LJ 520= (1966) 
Supp SCR 464 AIR 1966 SC 1078 (1080) 

1966 Cri LJ 812= (1966) 2 SCR 573 
AIR 1968 Bom 75 (84)= 69 Bom LR 93 
(DB) AIR 1968 Guj 124 (149) (DB) •* 
AIR 1967 Madh Pra 268 (275) (DB) AIR 

1967 Goa 142 (144) ®® AIR 1965 Bom 224 
(238)= 67 Bom LR 101 (DB). (Overruled 


on another point in AIR 1968 SC 870.) •• 
AIR 1965 Punj 74 (76)= 66 Pun LR 724 
(DB) *® AIR 1964 Punj 307 (309) (DB). 

(10) In view of the provisions of Arti- 
cle 358 the suspension or Article 19 during 
the period of emergency is complete and 
legislative and executive action taJcen can- 
not be questioned on the ground that it 
contravenes Article 19 even after the emer- 
gency is over. AIR 1964 SC 381 (393)= 
(1964) 1 Cri LJ 269= (1964) 4 SCR 797. 
(1963 AU WR (HC) 559, Overruled on an- 
other point.) 

(11) No Court could pronoimce a legisla- 
tion, subsequent to the emergency as in vio- 
lation of Article 19 and therefore void. AIR 
1965 Mad 225 (229)= 1965 (1) Cri LJ 714 
= (1965) 1 Mad LJ 486 (DB) ®® AIR 1967 
Him Pra 21 (26). 

(12) Proclamation of emergency — Court 
can take judicial notice of and disallow 
complaints of violations of Article 19. AIR 

1965 All 86 (91)= (1964) 15 STC 505 (DB). 

(13) Scheme or modification of scheme 
under Chapter 4A of Motor Vehicles Act is 
iaw' within Articles 19 and 358. AIR 1967 
Him Pra 21 (23). 

(14) Wide definition of *Xaw” in Art. 13 
will include order made imder Defence of 
India Rules, Rule 125. AIR 1967 Pat 114 
(117)= 1966 BLJR 929 (DB). 

(15) It is for the authority in whom die 
power to declare the emergency is vested 
to declare by any subsequent declaration 
that the Emergency has ceased. AIR 1969 
J and K 5 (6)= 1969 Cri LJ 67. 

(16) An ordinance. Rule or order made 
under Art. 359 (1) can be challenged on a 
ground other than those covered by Art 358 
and by the Presidential Order issued under 
Article 359 (1). AIR 1966 SC 657 (660)= 

1966 Cri LJ 586= (1966) 2 SCR 406 •• 
AIR 1967 SC 483 (485)= 1967 Cri LJ 520 
= (1966) Supp SCR 464 AIR 1966 SC 
1078 (1080)= 1966 Cri LJ 812= (1966) 
2 SCR 573. 

(17) While Article 358 suspends die rights 
guaranteed under Article 19 during die 
period of emergency Article 359 does not 
purport expressly to suspend any of the 
fundamental rights. AIR 1964 SC 381 (393) 
=(1964) 1 Cri LJ 269= (1964) 4 SCR 797. 
(1963 All WR (HC) 559, Overruled on an- 
other point.) 

(18) The suspension of Article 19 pro- 
vided under Article 358 continues so long 
as the Proclamation of Emergency is in ope- 
ration. AIR 1964 SC 381 (393)= (1964) 1 
Cri LJ 269= (1964) 4 SCR 797. (1963 All 
WR (HC) 559, Overruled on anodief point) 

(19) The suspension of Article 19 im<^ 
Article 358 applies to the whole of the 
country, and so, covers all legislatures mid 
also States. But the order issued undOT 
Article 359 (1) may extend to die \wiole 
of India or may be confined to any part of 
the territory of India. AIR 1964 SC Sol 
(394)= (1964) 1 Cri LJ 269= (1964) 4 SCR 
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359. Suspension of tlie enforcement of the rights conferred by Part Hla during 
emergency.— <1) Where a Proclamation of Emergency is in operation, the President 
iMy by order declare that the right to move any Court for the enforcement of such 
of the rights inferred by Part III as may be mentioned in the order and all pro- 
ceedmgs pending in any Court for the enforcement of tlie rights so mentioned shall 
remain suspended for the period during which the Proclamabon is in force or tor 
such shorter period as may be specified in the order. 

(2) An order made as aforesaid may extend to the whole or any part of the 
territory of India. 

(3) Every order made under clause (1) shall, as soon as may be after it is made, 
be laid before each House of Parliament. 

la] Part HI deals with Fundamental Riglits: Article 359 does not authorise abrogation 
of fundamental ri^ts during the operation of the Proclamation; it only .suspends 
their enforcement during emergency. Except during martial law, (Art. 34), all con- 
traventions of Part HI during emergency could be challenged after the same is 
over. 


Article 358 — Note I (contd.) 

797. (1963 All WR (HC) 559, Overruled on 
another point.) 

(20) The saving provided in Article 358 
has been reproduced in Rule 132-A, 
framed under me Defence of India Act. 
The expression “things done or omitted to 
be done” is wide enough to continue a 
prosecution not completed under a tempO' 
rary Act or prosecutions about to be com- 
menced. 1969 Cri LJ 1582 (1591, 1594) 
(Mad). 

ARTICLE 359 — SYNOPSIS 

1. Residential Order — General, 

2. Order affecting a class of persons. 

8. Right to bring action to enforce speci- 
fied fundamental rights suspended. 

4. liegislative or executive acts can be 

challenged on other grounds. 

5. Fundamental rights themselves are not 

affected by order. 

1. Presidential Order — General. (1) 
During the period of emergency Article 19 
only is suspended temporarily under Arti- 
cle 358 and all other ridits except those 
specifically suspended by the President 
under Article 359 remain untouched. ATR 
1967 SC 1643 (1656)= (1967) 2 SCR 762. 

(2) The power confided to the President 
under Article 359 for making a selection of 
the fundamental ri^ts to .suspend their 
enforcement is absolute. (1965) 1 Mys LJ 
176 (DB). 


(8) President can suspena enforcement or 
any of the fundamentm rights. AIR 1968 
SC 765 (708)= 1968 Cri LJ 972= (1968) 
2 SCR 227. 

(4) How long the proclamation of 
emergency ebould continue and what restric- 
tions shomd be imposed on the fundamental 
xifi^ts of citizens during the pendency of 
emergency are matters which must be left 
to tile executive. AIR 1964 SC 381 
^>>^(1964) 1 Cri LJ 269= (1964) 4 


lend enforcement of 


(5) The fact that emergency may last 
for a long period and as a consequence 
citizens may be precluded from enforcing 
fundamental rights under Articles 14. 21 
and 22 during the period of the order has 
no bearing on the validity of detention 
under Defence of India .\cl. AIR 1964 SC 
381 (403)= 1964 (1) Cri LJ 269= (19(i4) 
4 SCR 797. 

(6) The fact that during the operation of 
the Presidential order the executive may 
abuse the powers and the citizens would 
have no remedy is essentially a political 
question and its impact on the constitu- 
tional question is at best indirect. ATR 
1964 SC 381 (403)= 1964 (1) Cri LJ 269= 
(1964) 4 SCR 797. 

(7) President’s order under Article 359 
providing that enforcement of fundamental 
rights under Articles 14, 21, 22 would be 
suspended if any person is deprived of 
^ch right under Defence of India Ordinance 
(later replaced by the Act) or the rules or 
orders made thereunder — Held, it was 
Rot iiecessary to make any express provi- 
sion in Defence of India Act or the rules 
t ^ suspension of the enforcement of 
fundamental rights under Articles 14, 21 
and 22. AIR 1968 SC 765 (770)= 1968 
Cn LJ 972= (1968) 2 SCR 227. 

(8) Presidential order su^ending enforce- 
ment of ri^ts under Articles 14, 21 and 22 
during period of emergency — By in- 
directly validating Laws in infringement of 
^cles 14, 21, and 22 the Order does not 
become a fraud on powers under Arti- 
cle 359. AIR 1964 SC 381 (415)= (1964) 
1 Cri LJ 269= (1964) 4 SCR 797. 

(9) In construing the Presidential Order 

issued under Article 359 (1) it is necessary 
to remember the general rule of construc- 
tion that an order purporting to suspend 
the fundamental rights must be strictly con- 
strued in favour of the citizen's fundamental 
rights. AIR 1966 SC 657 (660)= 1966 

Cri LJ 580= (1966) 2 SCR 406 AIR 
1967 Guj 229 (247)= 7 Guj LR 597. 

(10) Order of President under, EV- 3-11- 
1962 — - Reference to Defence of India 
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Article 359 — Note 1 (contd.) 

Ordinance of 196-^- — Must be construed 
as reference to Defence of India Act. 1962. 
AIR 19f56 SC 740 (744)= 1966 SCR 608— 
(1966) 1 SCR 709. 

(11) An order passed under Article 359 (1) 
cannot be testeci with the aid of Arti- 
cle 13 (2) under that very fundamental 
right the enforcement of which it suspends. 

AIR 1968 SC 765 (768, 769)= 1968 Lab 
IC 872= 1968 Cri LJ 972= (1968) 2 SCR 
227. (AIR 1967 SC 1335, Overruled.) 

(12) The Order of the President under the 
Article authenticated under Rule 2 (a) of 
Authentication (Orders and other Instruments) 
Rules cannot be called in question on the 
ground that they are not made or executed 
bv the President. AIR 1966 Mys 207 (209, 
210)= 1966 Cri LJ 929= (1965) 2 Mys 
LJ 584 (DB). 

(13) Emergency — Proclamation lifting 
emergency — Orders which could not be 
reviewed can be reviewed judicially. AIR 
1969 Cal 474 (476). 

2. Order affecting a class of persons. — 

(1) Although the scope of the Order made 
by the President under Article 359 (1) of 
the Constitution will be confined to whole 
or a part of the territory of India and 
during certain periods, there is nothing in 
the Article which prevents the President 
from restricting the scope of the Order to 
a class of persons, provided the operation 
of the Order is confined to an area and to 
a period. AER 1967 SC 1335 (1339)= 1967 
Cri LJ 1204= (1967) 2 SCR 271. (Order in 
respect of persons such as foreigners and 
persons governed by the Defence of India 
Rules. Overruled on another point in AIR 
1968 SC 765.) AIR 1964 SC 381 (399, 
415)= 1964 (1) Cri LT 269= (1964) 4 SCR 
797. (Order confined to persons deprived 
of any of the specified rights under the 
Defence of India Ordinance, 1962, or any 
Rule or Order made thereunder.) 

3. Right to bring action to enforce speci- 

fied fundamental rights suspended. — (1) 
Orders made by the President under the 
article — Effect of — Right of a person to 
move the Court for enforcement of his fun- 
damental rights under Articles 14, 21 and 
22 is suspended. AIR 1966 Mys 207 (209, 
210)= 1966 Cri LT 929= (1965) 2 
Mys LJ 584 (DB) AIR 1968 SC 

765 (770)= 1968 Cri LJ 972 = (1968) 
2 SCR 227. (AIR 1967 SC 1335, 
Overruled. High Court decision taking the 
view adopted in AIR 1967 SC 1335 also 
must be held no longer good law.) ♦* AIR 
1964 SC 173 (176, 177)= 1964 (1) Cri LJ 
132= (1964) 3 SCR 442 AIR 1966 
Andh Pra 229 (231)= 1966 Cri LJ 871 = 
(1966) 1 Andh WR 116 (DB) ** (1965) 69 
Cal WN 913= 1966 Cri LJ 826 (828). 

(2) Detentions — Immunity from chal- 
lenge under President’s order — Not con- 
fined to cases of effective deprivations of the 


rights by a constitutionally good and valid 
law. (1965) 1 My.s 176 (DB). 

(3) Writ Petition filed during pendency of 
emergency — Validity of Rule 149 of 
Indian Railways Establishment Code, Vol. I 
challenged — In view of Order made by 
President petitioner not wishing to chal- 
lenge under Article 14 but under Art. 18 

— He cannot do so. AIR 1963 Assam 94 
(97, 98) (FB). (Reversed on different point 
in AIR 1964 SC 600.) 

(4) Detention under Defence of Indig 
Act not open to challenge by virtue of Pre- 
sidential order under Article 359 (1) — • 
Defence cannot get mere declaration that 
Defence of India Act is invalid. AIR 19^ 
SC 381 (403)= 1964 (1) Cri LJ 269= 
(1964) 4 SCR 797. 

(5) A fundamental right may be en- 
forced in many ways. This article autho- 
rises the suspension of the right to move 
“any Court” to obtain the compulsory ob- 
servance of a claim or the adherence to a 
fundamental right through a direction, order 
or decree. (1965) 1 Mys LJ 176 (DB)«» AIR 
1964 SC 381 (394, 397)= (1964) 1 Cri LI 
269= (1964) 4 SCR 797 AIR 1968 Mad 
54 (56)= 1968 Cri LJ 177= (1966) 2 Mad 
LJ 283. 

(6) Repeal of Defence of India Ordinance 

— Effect of repeal — Section 8 of General 
Clauses Act, 1897 applies to President's 
order under Article 359 (1) — Person de- 
tained has no right to challenge vires of 
D. 1. Act or Rules. AIR 1964 SC 173 (179) 
= (1964) 3 SCR 442= 1964 (1) Cri LJ 
132. 

(7) Person charged with offence under 
Rule 126 (p) (2) of Defence of India ffarl 
XII-A Gold Control) Rules (1962) — Caimot 
take recourse to Court during period of 
emergency, even if his rights under Arti- 
cle 21 are infringed. AIR 1970 Andh Pra 
47 (53)= 1970 Cri LJ 199 (DB). 

4. Legislative or executive acts can be 
challenged on other grounds.— (1) Validity 
of Ordinance or rule or order made under 

— Order can be challenged on gromids 

other than violation of Articles 14, 19, 21, 
22. AIR 1967 SC 483 (485)= 1967 Cri 
LJ 520= (1966) Supp SCR 464 AIR 
1966 SC 1078 (1080)= 1966 Cri LJ 812= 
(1966) 2 SCR 573 AIR 1966 SC 657 

(661)= 1966 Cri LJ 586= (1966) 2 SCR 
406 AIR 1964 SC 381 (399, 400, 401)= 
1964 (1) Cri LJ 269= (1964) 4 SCR 797. 

(2) Order of President under Article 359 
(1) — Suspension of right to move Court 

— Misuse of statutory power by auAoriti^ 

— Court has jurisdiction to entertain 
plications under Ai^. 32 and 226 on th^ 
grounds. AIR 1966 SC 740 (752)= 1906 
Cri LJ 608= (1966) 1 SCR 709 ** 

1968 Mad 54 (59)= 1968 Cri LJ 177= 
(1966) 2 Mad LJ 283 (DB) ** AIR 1?87 
Mad 21 (24)= 1967 Cri LJ 85= (1^)2 
Mad LJ 53 (DB) •• AIR 1965 Mad 225 
(229)= 1965 (1) Cri LJ 714= (1965) 1 



[Ilw] OoastitutioD of India 


[Arts. 360-361] 207 


. “ •? ^ergaicy.— (1) If the President is satisfied that 

^e fmaiici^ stability or credit of India or of any 

thereof is threatened, he may by a Proclamation make a decla- 
ration to that effect. 


(2) The provisions of clause (2) of Article 352 shall apply in relation to a 
Ftodamation is^ed under this article as they apply in relation to a Proclamation 
ot Emergency issued under Article 352. 

(3) During the period any such Proclamation as is mentoined in danse (1) is 
m op^tion, the executive authority of the Union shall extend to the giving of 
directions to any State to observe such canons of tinancial propriety as may be 
specified in the directioiis, and to the giving of such other directions as the Presi- 
dent may deem necessary and adequate for the purpose. 

(4) Notwithstanding anything in this Constitution— 
j[d][ any such direction may include-— 

(x) a provision requiring the reduction of salaries and allowances of all 
or any class of persons serving in connection with the affairs of a 
State; 

i(ii) a provision requiring all Money Bills or other Bills to which the 
provisions of Article 207 apply to be reserved for the consideration 
of the President after they are passed by the Legislature of the 
State; 

(b) it shall be competent for the President during the period any Proclama- 
tion issued under this article is in operation to issue directions for the reduction of 
salaries and allowances of all or any class of persons serving in connection with 
the affairs of the Union including the Judges of the Supreme Court and the High 
Courts. 

JAMMU AND KASHMIR 


Article 360 shall be omitted — See Constitution (Application to Jammu and Kashmir) 
Older, 1954, Para 2, Sub-para 13 (c) (as substituted by C. O. 71 of 1964). 


PART xrx 

MISCELLANEOUS 

361. Protection of President and Governors and Rajpramukhs^. — (1) The Presi- 
dent, or the Governor or Kajpramukh of a State, shall not be answerable to any 


Article 359 — Note 4 (contd.) 

Mad LJ 480 (DB) •• AIR 1965 Punj 74 
(76, 77)= 60 Pun LR 724 (DB). 


(3) Where the authori^ seeks to impose 
on a person detained under the Defence of 
India Act a restriction not prescribed by 
Rule 80 (4) of the Defence of India Rules 
me- defence would not be barred by the 
Rreridential order issued under this Article 
from moving the Court for a direction to the 
authority to act in accordance with law. 
AIR 1966 SC 424 (426, 427)= 1966 Cri LJ 
311= (1966) 1 SCR 702. 

(4) Detention order — Effect of 
oenfs order under Article 359 is tiiat during 
raaeMency the detenue is barred from ask- 
^ d etaining authority to supply grounds of 
^^“tion order — But if allegations of 
Md falm can be substantiated by detenu 
wraout enforcement of right like the ones 
||^ Arttole 22 and if it is possible for the 
UCOtft to hold diat the order was not pass- 

in genuine ejmxcise of powers but 


out of ulterior considerations in bad faith 
it will strike down the order. AIR 1966 
Pat 391 (395)= 1966 Cri LJ 1306 (DB). 

5. Fundamental rights themselves are 
not affected by order. — (1) The suspension 
of a remedy cannot abrogate the right itself. 
Hence the ri^ts conferred by Part III, in 
respect of which the remedy is suspended 
by the Presidential Order under Art. 359 (1), 
does not fall with the remedy. AIR 1964 
SC 381 (407, 414, 415)= (1964) 1 Cri LJ 
269= (1964) 4 SCR 797 (1965) 1 Mys 

LJ 176 (DB). 

(2) The Presidential order under Arti- 
cle 359 cannot widen the authority of the 
legislative or the executive. AIR 1964 SG 
381 (393)= (1964) 1 Cri LJ 269= (1964) 
4 SCR 797 1963 All WR (HC) 559. 

(Overruled on another point in AIR 1964 
SC 381.) 

ARTICLE 361— SYNOPSIS 

1. Object. 

2. Clause <1), 
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court for the exercise and performance of the powers and duties of his office or for 
an y act done or purporting to be done by him in the exercise and performance of 
those powers and duties: 

Provided that the conduct of the President may be brought under review by 
any court, tribunal or body appointed or designated by either House of Parliament 
for the investigation of a charge under Article 61 : 

Provided further that nothing in this clause shall be construed as restricting 
the right of any person to bring appropriate proceedings against the Government 
of India or the Government of a State. 

(2) No criminal proceedings whatsoever shall be instituted or continued against 
the President, or the Governor ^[® ® ®] of a State, m any Court during his term 
of office. 

(3) No process for the arrest or imprisonment of the President, or the Governor 

**] of a State, shall issue from any Court during his term of office. 


Article 361 — Synopsis (contd.) 

3. “Powers and duties of his office.* 

4. Suit against Government. 

5. Writ proceedings. 

6. Proceedings against Legislature. 

7. Clause (2). 

8. Clause (3). 

9. Clause (4). 

1. Object. — (1) The object of the article 
is to protect from harassment the persons 
holclii^g the high office of the executive 
head of State, in regard to their official 
acts which in democracy are done on the 
advice of Ministers. AIR 1955 Hyd 241 
(246)= ILR (1955) Hyd 528= 1955 Cri 
L Jour 1488 (DB). 

2. Clause (1). — (1) This clause confers 
on the President and the Governors of 
States an absolute immunity from any legal 
proceedings in regard to their official acts. 
AIR 1952 Cal 799 (801). 

(2) So far as criminal proceedings aio 
concerned, clause (2), comers an absolute 
immunity, whether the act or omission is 
in official or personal capacity. But this 
immunity is applicable only during the 
term of office of the President or the Gov- 
ernor. AIR 1955 Hyd 241 (246)= ILR 
(1955) Hyd 528= 1955 Cri LJ 1488 (DB). 

(3) By virtue of the exemption under this 
clause no writ or direction can be Issued 
against the Governor of a State to compel 
him to exercise or abstain from exercising 
any power. ILR (1967) Andh Pra 715 (727) 
(DB) AIR 1952 Cal 799 (801). 

(4) The expression "for any act done or 
purporting to be done in the exercise of 
those powers” shows that the exemption 
under the clause extends also to acts inci- 
dental to the exercise of powers by the Pre- 
sident or Governor. AIR 1952 Cal 799 
(801, 802). 

(5) The words "purporting to be done" in 
this clause are very wide and the exem^ 
tion will apply if the act professes to be 
done under the Constitution and there is 
no improper motive or bad faith. AIR 1958 
Andh Pra 240 (251) (DB) AIR 1953 
Madh Bha 54 (55)= ILR (1953) Madh Bha 


24 (DB) AIR 1952 Cal 799 (802) 
AIR 1952 Nag 330 (332)= ILR (1952) Nag 
409 (DB). 

(6) The nomination of members to the 
State Le^slative Council by the Governor 
rmder Article 171 would be an act purport- 
ing to be done in the exercise of power 
conferred by the Constitution. AIR 1952 
Cal 799 (802). 

(7) The President or the Governor not 
being answerable to any Court, he will not 
be under any obligation to make any affi- 
davit in answer to a rule issued on an ap- 
plication challenging any act of his pur- 
porting to be done in the exercise of his 
constitutional powers, AIR 1952 Cal 799 
(802). 

(8) This clause does not apply not only 
to acts done in a personal capacity but 
also to acts not done in official capacity as 
President or Governor. AIR 1954 Andhra 9 
(11)= ILR (1955) Andhra 208. 

[See however AIR 1962 Madh Pra 73 
(75, 76, 77, 78, 79)= 1961 MPLJ 1316.] 

(9) A decision of ffie Rajpramukh, after 
die Constitution, in the matter of recog- 
nition of a successor to a jagir, would be 
beyond his power and dause (1) of Arti- 
cle 361, would not bar a civil suit amongst 
the claimants themselves, for in such a sidt 
the Rajpramukh shall not be required to 
answer to the Court AIR 1955 Raj 135 
(189)= ILR (1955) 5 Raj 693 (FB). 

(10) A proclamation of emergency by tho 
President pursuant to his con^tutional 
power under Article 358 is not justiciable. 
The President not being amenable to the 
jurisdiction of Court in view of Article 361 
(1), the Court cannot go into the validity 
or legality or propriety of his proclamadom 

AIR 1968 Punj 441 (450)= ILR (1969) 1 
Punj 176 (DB). 

(11) The High Court cannot issue a pro- 
cess to the Governor to dispose of the ^- 
peal in the exercise of his discretion wct 
complying with requirements of law. (1957) 
2 Andh WR 425 (432) (DB). 

8. ‘Towers and duties <rf hb office.*— 
(1) The powers of the Governor may do 
conferred by the Constitution or by any tow 
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(4) No civil proceedings in which relief is claimed against the President, or 
Governor •>[* •] of a State, shall be instituted diuing his term of office in any 
CSOiirt in respect of any act done or pmporting to be done by him in his personal 
capacity, whether before or after he entered upon his office as President, or as 
Governor **[• *] of such State, until the expiration of two months next after 
notice in writing has been delivered to the President or the Governor ® ®], 

as die case may be, or left at his office stating the nature of the proceedings, the 
cause of action therefor, the name, description and place of residence of the party 
by whom such proceedings are to be instituted and the relief which he claims. 
[Government of India Act (1935), Section 306.] 

[a] Since die reorganisation of States, there are no Rajpramuklis in existonce. While 

the Constitution (Seventh Amendment) Act, 1956, directs under Section 29 to 
carry out certain consequential and minor amendments in many Articles, including 
Glauses (2), (3) and (4) of this Article, it does not contain such direction in regard 
to clause (1) and the marginal note to this Article. 

[b] The words ‘or Rajpramukh* omitted by the Constitution (Seventh Amendment) Act, 
1956, Section 29 and Schedule [1-11-1956]. 

[c] The words ‘or the Raipramukh’ omitted, ibid. 


Article 361 — Note 3 (contd.) 
or rules made under any law. But whatever 
may be the source of the power the ex- 
emption under clause (1) will apply. .AIR 
1954 Andh 9 (10, 11)= ILR (1955) Andh 
208. 

4. Suit against Government. — (1) The 
personal immunity of the President and 
the Governor under this Article is no bar 
to toe institution of the suit against toe 
Government. AIR 1943 Lah 41 (47) = 
DLR (1943) Lah 617 (FB) *• AIR 1954 Pat 
513 (524)= 1954 Cri LJ 1593= ILR 33 
Pat 603 (DB). 

5. Writ proceedings. — (1) Writ proceed- 
ings cannot be brought against the Presi- 
dent or Governor of a State with reference 
to any act or omission in his official capa- 
city. AIR 1956 Pat 384 (392) (DB) AIR 
1954 Andh 9 (11)= ILR (1955) Andh 208 
•• AIR 1953 Madh Bha 54 (55)= ILR 
(1953) Madh Bha 24 (DB). 

(2) There is no bar to the institution of 
writ proceedings against Government as 
siiich, whether of toe Union or of a State. 
AIR 1950 SC 163 (165)= 1950 SCR 566 
*• AIR 1950 SC 129 (134)= 1950 SCR 605 
B 51 Cri LJ 1525 AIR 1954 Andh 0 
(11)= ILR (1955) Andh 208 ** AIR 1952 
Nag 830 (333)= ELR (1952) Nag 409 (DB 
•• AIR 1951 Nag 181 (183)= ILR (1951) 
Nag 4^. 

[See also AIR 1950 SC 222 (236)= 1950 
SCR 621.] 

(8) The fact toat the President or toe 
Gov^or is personally immune horn legal 
proceedings m a Court in respect of bis 
official acts does not mean that his acts 
cannot be questioned in a Court of law in 
proceedings against toe Government. AIR 
1^ Nag 330 (333)= ILR (1952) Nag 409 
(DB). 

(4) Article 861 only gives personal proteo- 
ttcm to toe Governor. Where a writ issu- 
ed by toe Hl^ Court directing arrest of 
toe accused Is retam^ xme^mcuted on ao* 

[VoL 6.1 3 A. M. 14 


count of an order issued by the Governor 
under Article 161 suspending the sentence 
of the accused. Article 361 is no bar to the 
examination by the Court of the legality 
of the Governor's order in order to deter- 
mine whether there was a valid return to 
toe writ issued by the High Court, AIR 
1960 Bom 502 (505)= 1960 Cri LJ 1558 = 
62 Bom LR 383 (FB). 

(5) Under Article 361 (1) the Governor 
cannot be made a party to any proceedings 
in Court, where his decision could have 
been questioned on grounds available to a 
citizen against other authorities justifying 
toe quashing of an impugned order. The 
second proviso to Article 361 (1) however 
shows that the party can file a writ peti- 
tion against the State Government without 
making the Governor a party. AIR 1964 
Cal 184 (189, 190)= 68 Cal WN 203 (DB). 

6. Proceedings against Legislature. — 
(1) 'The Court has no jurisdiction to inter- 
fere with the proceedings of a Legislature 
and hence a Court cannot issue a manda- 
mus against a Legislature to prevent it from 
passing an enactment which is in contra- 
vention of Fundamental Rights. AIR 1951 
All 228 (233)= ELR (1951) 2 All 505 (DB). 

7. Clause (2). — (1) If a criminal prose- 
cution is pending at the time when the 
President's or Governor’s term of office be- 
gins, such prosecution shall be su^ended 
during the term of office. AIR 1955 Hyd 
241 (247)= ILR (1955) Hyd 528= 1955 
Cri L Jour 1488 (DB). 

(2) The clause only prohibits the institu- 
tion of criminal proceemngs in a Court, and 
hence investigation by the police on their 
own initiative dr information reaching them 
is not prohibited. AIR 1955 Hyd (252, 
253)= ILR (1955) Hyd 528= 1955 Cri L 
Jour 1488 PB). 

(8) The clause embraces every kind of cri- 
minal proceeding in a Court against the 
President or Governor, as is made dear by 
toe words crhninal proceedings vriiat- 
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362. Rights and privileges of Rulers of Indian States. — In the exercise of the 
power of Parliament or of the Legislature of a State to make laws** or in the exer- 
cise of the executive power of the Union or of a State, due regard shall be had 
to the guarantee or assurance given under any such covenant or agreement as is 
referred to in ® ® *»] Article 291 with respect to the personal rights, privileges 
and dignities of the Ruler® of an Indian State. 

[aj The words, brackets, and figure “clause (1) of’ were omitted by the Constitution 
(Seventh Amendment) Act, 1956, S. 29 and Schedule [1-11-1956]. 

[b] See special provision made under S. 87B of C. P. Code (1908). 

[c] For interpretation of these terms, see Art. 366(22) and (15) respectively. 

JAMMU AND KASHMIR 

Article 362 shall be omitted. — See the Constitution (Application to J. and K.) Order, 
1954, Para 2, sub-para (14) (a) (as re-lettered by C. O. 74). 

Article 361 — Note 7 (contd.) 3. Personal rights and privileges. 


soever”. AIR 1955 Hyd 241 (254)= ILR 
(1955) Hyd 528= 1955 Cri L Jour 1488 
(DB) ““ AIR 1966 All 305 (311)= 1966 
Cri LJ 632 AIR 1958 Andh Pra 478 
(479)= 1958 Cri LJ 857= (1958) 1 Andh 
WR 521 AIR 1955 Hyd 264 (267, 268) = 
1955 Cri LJ 1590= ILR (1955) Hyd 571. 

(4) Every action taken by a judicial Ma- 
gistrate under the Criminal Procedure Code 
is a criminal proceeding and when, on in- 
formation laid before a Magistrate of offen- 
ces alleged to have been committed by the 
Governor of a State, he orders investiga- 
tion by the Police, there is institution of 
criminal proceeding. AIR 1955 Hyd 241 
(253)= ILR (1955) Hyd 528= 1955 Cri L 
Jour 1488 (DB). 

(5) The exemption under this clause is 
confined strictly to the President or the 
Governor, as the case may be, and does not 
extend to any other person alleged to have 
committed the offence at the Raj Bhavan. 
AIR 1955 Hyd 241 (254)= ILR (1955) Hyd 
528= 1955 Cri L Jour 1488 (DB). 

8. Clause (3). — (1) There is no constitu- 
tional bar against the issue of a summons 
to the President or a Governor as witness. 
AIR 1955 Hyd 241 (245)= ILR (1955) 
Hyd 528= 1955 Cri L Jour 1488 (DB). 

9. Clause (4). — (1) Contract between 
contractor and Union of India but entered 
into in name of President of India — Arbi- 
trator by mistake passing award against 
President — Mistake held could be correct- 
ed by Court imder Section 15, Arbitration 
Act — Article 361 (4) protects the Presi- 
dent from personal liability. AIR 1964 Cal 
91 (93). 

(2) Article 361 (4) which requires a 
notice to be delivered to the Governor 
before he is sued applies to all cases in 
which a Governor is sued in that way ir- 
respective of the fact whether he was or 
was not the Ruler of the former Indian 
State. 'The protection under Article 361 (4) 
is in addition to that afforded under 
tion 87-B, C. P. C. AIR 1963 Mys 171 
(172)= 40 Mys LJ 895. 

ARTICLE 362 SYNOPSIS 

1. Scope. 

2. “Any sudi covenant or agreement ae 

is referred to in Article 291.** 


4. Privileges in regard to legal proceed- 

ings. 

5. Interpretation of covenants and merger 

agreements. 

1. Scope. — (1) This article gives consti- 
tutional recognition to the personal rights, 
privileges and dignities which were guar- 
anteed to Indian Rulers in the merger 
agreements made with them when their 
territories were incorporated into the Indian 
Union. AIR 1955 Bom 195 (196)= ILR 
(1955) Bom 62 (DB) AIR 1962 SC 73 
(75)= (1962) 1 SCR 702 ** AIR 1960 Puni 
565 (567)= 1960 Cri LJ 1491= ILR (I960) 
2 Punj 371. 

(2) This article in terms provides that 
due regard shall be paid to the guarantee 
or assurance given under the agreement of 
merger. AIR 1952 Punj 97 (98)= ILR 
(1951) Punj 470 (DB). 

(3) Article 362 does not import any 
legal obligation enforceable at the instance 
of the erstwhile Ruler of a former Indian 
State. AIR 1961 SC 196 (199)= (1961) 1 
SCR 779. 

(4) Unless the guarantee of exemption 
from personal appearance in Court given 
in the merger agreement and in this article 
is enacted in the form of law, it will stand 
only on the footing of an agreement, and 
cannot be given effect to in a Court of law. 
AIR 1953 Madh Bha 254 (256)= ILR 
(1952) Madh Bha 405= 1953 Cri L Jour 
1718. 

(5) This article does not override Arti- 
cle 14 of the Constitution. AIR 1955 Bom 
195 (197)= ILR (1955) Bom 62 (DB). 

(6) Agreement between the ruler of a 
former native State and the Dominion of 
India transferring the administration of the 
State to Dominion — Special privileges 

anted to the ruler — His status held was 
at of a subject and not of a sovereign, 
for there cannot be two sovereigns in a 
State. AIR 1963 Pat 475 (477)= 1963 
BLJR 570. 

(7) Section 41 of the C. P. Court of 
Wards Act (24 of 1899) (as modified by 
Adaptation of Laws Order, 1950), hi so far 
as it provides for assuming superintendence 
of such estates does not contravene Artt- 
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des 291. 362 and 363. AIR 1961 Madh 

Pia 197 (198)= 1961 MPLJ 164 (DB). 

2. "Any such covenant or agreement as 
is referred to in Article 291, — (1) Art. 362 
is not restricted in its recommendation to 
agreements relating to privy purse and 
covers all agreements and covenants enter- 
ed into by the Rulers of the Indian States 
before the commencement of the Constitu- 
tion. AIR 1961 SC 196 (199)= (1961) 1 
SCR 779 *• AIR 1955 Bom 195 (196, 197) 
= 57 Bom LR 60 AIR 1953 Nag 86 
(88)= 1953 Nag LJ 1 (FB) AIR 1961 
Manipur 40 (42). 

(2) The reference to Article 291 in Arti- 
de 362 merely indicates that those cove- 
nants or agreements were meant which Ae 
Rder of any Indian State had entered into 
with the Central Government before the 
commencement of the Constitution. AIR 
1962 SC 73 (75)= (1962) 1 SCR 702. 


3. Personal rights and privileges. 

(1) This article refers only to the personal 
ri^ts, privileges and dignities of a Ruler 
or a merged State. It does not refer to 
his prerogative rights as sovereign of his 
State. AIR 1956 SC 142 (145)= (1955) 2 
SCR 1022= 1956 Cri L Jour 315 AIR 
1954 IJyd 15 (16)= ILR (1953) Hyd 620 
(DB). 

(2) Where the merger agreement recog- 
nizes the properties of the ex-Ruler as the 
private property of the Ruler, there is no 
violation of the covenant in acquiring the 
property by the Government compulsorily. 
AIR 1052 SC 252 (267) = 1952 SCR 889, 
1020 and 1056= ILR 31 Pat 565 
AIR 1963 Pat 475 (478)= 1963 BLJR 570. 


(3) The covenant is not violated by the 
arolication to the merged area, of a statute 
which confers occupancy rights on the te- 
nants of the Ruler because the whole legis- 
lation in that case proceeds on the basis 
of the Ruler being the owner of the lands. 
AIR 1958 SC 239 (243). (AIR 1954 Orissa 
101, Reversed.) 

[See (1955) 21 Cut LT 102 (DB).] 

(4) The guarantee or assurance given to a 
Rmer imder the terms of the Covenant with 
regard to the private property of the Ruler 
is not infringed by the passing of the Pepsu 
Tenancy and Agricultural Lands Act (13 of 
1955) adversely affecting such a guarantee 
— The covenant was subject to a new legis- 
lation. After due consideration is paid to 
die guarantee given to him, the ex-ruler 
like an ordinary citizen enjoys no other 
immunity hrom the applicability of this pro- 
virion to him. The Covenant is not in- 
fringed in die absence of any proof that 
due regard was not paid by the Legislature 
to the guarantee contained in the Covenant 
entered into by the Union of India widi 
the Ruler. ILR (1963) 1 Punj 401 (427) = 
65 Pun LR 82 (DB). (AIR 1958 SC 238, 
Rd. on.) 


(5) The fixing of fair rent under the Rent 
Act in regard to the honie-furtn lantls of 
the Ruler does not amount to any breach 
of the covenant assuring the recognition of 
his private properly. AIR 1957 Orissa 24 
(25, 26)= ILR (1957) Cut 169 (DB). 

(6) Where the ex-RuIer has granted a 
ledse of the lands and after merger the 
pate has accepted the obligations under the 
lease, there is nothing to prevant the Legis- 
lature from making a law terminating the 
lease and releasing the State from its con- 
tractual obligation, although this cannot be 
done by a mere executive order. AIR 1956 
Sau 32 (34, 35) (DB). 


(7) Article 362 has nothing to do with an 
executive power l^e the suspension, remis- 
sion or commutation of a sentence passed 
by a competent Court, but concerns itself 
only with the guarantee or assurance given 
under such covenant or agreement as is re- 
ferred to in Cl. (1) of Article 291 with res- 
ect to the personal rights, privileges and 
dignities of the Ruler of an Indian State. 
ILR (1955) Trav-Co 788 (793, 794)= 1955 
Ker LT 727. 


(8) The use of the words ‘personal rights’ 
qua the Ruler has nothing to do with rights 
over private properties. AIR 1969 Andh 
Pra 423 (432) (DB). 


(9) Certificate recognising person as sole 
accessor to all private properties held by 
late Nawab — Government of In^a has no 
power or jurisdiction to issue such certi- 
ficate — Rights in respect of private pro- 
perty will be eovemed by ordinary law of 
land including law of inheritance. AIR 1969 
Andh Pra 423 (437) (DB). 

(10) The personal rights, privileges and 
dignities wdiich are for historical reasons 
recommended to be respected by Art. 362, 
avaff the Rulers in their status as Indian 
Citizens and not in recognition of any 
sovereign authority continuing to remain 
vested in them. AIR 1964 SC 444 (447)= 
(1964) 5 SCR 1. (Whether commencement 
of proceedings under Industrial Disputes 
Act for adjudication of industrial dispute 
^tween Ruler of former Indian State and 
his employees infringes the guarantee under 
Article 362 (Quaere).) 


(11) Tbe guarantee or assurance to whi<^ 
due regard is to be had under Article 362 
is limited to personal rights, privileges and 
dignities of the Ruler qua a Ruler. It does 
not extend to personal pr<merty which is 
different from personal ri^ts. AIR 1961 
SC 196 (198)= (1961) 1 SCR 779. (Ex 

luler is a ‘person’ within Ae meaning of 
Section 2 (i) of Ae Orissa Agricultural In- 
wme Tax Act and cannot claim exemption 
nrom payment of agricultural Income Tax 
in respect of property — Resistance to pay- 
ment of tax, held amounted to enforcement 
of merger agreement, which he could not 
do by virtue of Article 363.) •• AIR 1966 
SC 1260 (1263)= (1966) 2 SCR 296. (Mer- 
ger agreement wlA Nizam of Hyderabad 
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— Articles 3 and 4 of the aCTeement gua- 
rantee only the personal privileges of the 
ex ruler — Those privileges do not justify 
a claim to imimmity from taxation under 
Income-tax Act. AIR 1961 SC 196, Rel. 
on.) 

(12) The personal rights, privileges and 
dignities referred to in Article 362 will not 
include exemption from civil proceedings 
in Courts. This is made clear by Ss. 82 
to 87B of the Civil Procedure Code. AIR 
1961 Manipur 40 (42). 

(13) Immunity from civil action may be 
described as a privilege, because the word 
privilege is sufficiently wide enough to in- 
clude an immunity. Hence the words ‘per- 
sonal rights and privileges’ are sufficiently 
comprehensive to embrace an immunity of 
this character. AIR 1962 SC 73 (75, 76) 
= (1902) 1 SCR 702. 

4. Privileges in regard to legal proceed- 
ings. — (1) Under Section 87-B of the Code 
of Civil Procedure read with Section 86 of 
the Code, the Rulers of former Indian States 
cannot be sued without the consent of the 
Central Government. This is only a re- 
cognition of the privilege which, before the 
merger. Rulers of Indian Slates enjoyed 
namely, the privilege of being exempt frotn 
being sued in the Courts in British India 
without the consent of the Governor-Gene- 
ral. This personal privilege was guaranteed 
by the merger agreement and it is with 
regard to that personal privilege along with 
Other personal privileges that this article 
ca.sls an obligation upon Parliament and the 
Legislature of State to give due regard in 
passing any legislation. AIR 1955 Bom 
195 (197)== ILR (1955) Bom 62 (DB). 

[See also AIR 1965 SC 1798 (1800, 1801) 
s= (1965) 3 SCR 201. (The rulers of former 
Indian States cannot claim immimity under 
Sections 86 and 87B Civil P. C. from pro- 
ceedings other than suits such as a proceed- 
ing under Section 14 read with Section 17, 
Arnitration Act.) 

[See also AIR 1951 All 603 (608) (DB).] 

[See however AIR 1953 Sau 180 (188) 

(DB).] 

(2) This Article does not override Arti- 
cle 14 of the Constitution. Section 87-B 
of the Civil Procedure Code is valid as it 
is based upon a reasonable classification and 
does not offend against Article 14. AIR 
1955 Bom 195 (197)= ILR (1955) Bom 62 
(DB) AIR 1962 SC 73 (76)= (1962) 1 
SCR 702. (Section 87-B, Civil P. C. can- 
not be challenged as discriminatory because 
it arises from a classification based on his- 
torical facts.) 

(3) In regard to criminal proceedings 
Section 197-A, Code of Criminal Procedure, 
provides that no Court shall take co.gnizance 
of any offence alleged to have been com- 
mitted by the Ruler of a former Indian 
State except with the previous sanction of 
the Central Government. TTiis section has 


been enacted in pursuance of the power 
given by this Article. AIR 1953 Madh B. 
254 (256)= ILR (1952) Madh B 405 = 
1953 Cri L Jour 1718 AIR 1963 Madh 
Pra 162 (163)= 1963 (1) Cri LJ 600= 1965 
MPLJ 333. 


(4) As regards the exemption from per- 
sonal attendance in Court, Section 133 of 
the Civil Procedure Code provides that per- 
sons, to whom S. 87-B of the Code applies 
that is. Rulers of former Indian States, are 
entitled to exemption from personal 
appearance in Court. See AIR 1952 Puni 
97 (98)= ILR (1951) Punj 470 (DB). 

(5) As regards criminal cases, there is no 
provi.sion exempting a complainant from 
personal attendance in Court. In the 
absence of a legal provision granting such 
exemption from personal attendance, the 
Ruler of a former Indian State will not 
be entitled to exemption merely on the 
strength of the . covenant in the merger 
agreement. AIR 1953 Madh B 254 (256) = 
ILR (1952) Madh B 405= 1953 Cri L Jour 
1718. 


(6) The Court will not coerce by arrest 
or any such process the attendance of the 
former Ruler as a witness except with the 
sanction of the Central Government. At 
the same time he is not entitled as of right 
to be examined on Commission in his own 
criminal complaint. The discretion rests 
with the Magistrate whether to allow the 
application under Section 503, Crixoinal 
P. C. AIR 1963 Madh Pra 162 (164)= 1965 
MPLJ 333= (1963) 1 Cr LJ 600. 
(Claim of right as Ruler to be 
exempted from personal attendance — Bur- 
den of proving it is on Ruler — Such 
claim not justified by Section 503 or Sec- 
tion 197-A, Cri. P. C. or by Constitution 
— Statement of White Paper on States not 
a statutory provision.) 

(7) On the strength of the Covenant and 
constitutional guarantee the Ruler of a for- 
mer Indian State is entitled to claim im- 
munity from personal appearance in Court 
in a criminal case as a witness. AIR 1960 
Punj 565 (587)= 1960 Cri LJ 1491= ILR 
(1960) 2 Punj 371. (AIR 1953 Madh Bha 
254, Diss. From.) 


6. Interpretation of covenanta and mer- 
ger agreements. — (1) A merger agreem^t 
is more akin to a treaty entered into by 
various States rather than a statute passed 
by a Legislature, and hence the rules to 
be applied to its construction are those ap- 
plicable to treaties rather than those ap- 
plied to interpretation of legislative enad>“ 
ments. AIR 1952 Madh Bha 57 (62)= DLR 
(1952) Madh Bha 178 (FB), 


(2) Travancore-Cochin Covenant Art 21 
— M^araja of Cochin cannot invoke powOT 
of suspension, remission or commutation or 
death sentences reserved to him under Arti- 



Ilhe] Gonftitution ol India 


[Art 363 N 1] 213 


AffUele 902 — Note 5 (cOntd.) 

cle 21, after commencement of Constitu- 
tion. ILR (1955) Trav-Co 788 (791, 792). 

(3) Covenant of Pepsu Union dated 5th 
May, 1948 for establisnment of Pepsu Union 
entered into by Rulers of merging States 
Articles 6, 10 — Effect — Rulers of merg- 
ing States not competent to enter into Sup- 
plementary Covenant, dated 9th April, 1949 
as the enect of the original covenant was 
to completely divest the Rulers of their 
sovereign power. AIR 1963 SC 222 (229 
to 231)= (1963) 2 SCR 353. (AIR 1959 
Punj ^0, Reversed; AIR 1953 Pepsu 161, 
Overruled.) 

(4) The covenant entered into by ttie 
Rvuers of Madhva Bharat States was an act 
of State and the guarantee mven by the 
Government of India was in me nature of 
a treaty obligation which could not be 
enforced in municipal Courts. Its sanction 
is political and not legal. No doubt die 
guarantee for die periodical pa>*ments as 
privy purse was continued by Article 291 
of ^e Constitution but its essential politi- 
cal character was preserved by Articles 362 
and 363. Hence the periodical payments 
as privy purse on political considerations 
and political sanctions and not under a 
right legally enforceable in municipal courts 
were strictly political pensions within Sec- 
tion 60 (1) (g). Civil P. C. and as such 
exempt from attachment in execution. AIR 
1965 SC 1798 (1802)= (1965) 3 SCR 201. 
(AIR 1962 MP 320, Reversed.) 

ARTICLE 363 — SYNOPSIS 

1. Scope. 

2. Disputes arising ont of agreements of 

aecessiOD or merger. 

8. Disputes arising ont of provisions of 

treaty, agreement, covenant, etc. 

4 . Rights of subjects of ex-Rulers — 

Enforcement after merger or acces- 
sion. 

6. Covenants — Interpretation* 

0. Jurisdiction. 

1. Scopcw — (1) There are two condi- 
tions for the applicability of this article 

The covenant with the Ruler of 
dian State must have been entered into 
before the coming into force of the 
Constitution, and (ii) the covenant must 
continue in force after the commence- 


Cal 109 (150) (DB). 

(2) The article refers to the numerous 

agreements and covenants entered into 
between the then Government of India 
and the Rulers of Indian States. These 
agreements and covenants were in the 
nature of treaties between two States and 
as such were Acts of State outside the 
purview of municipal Courts. AIR 19M 
SC 447 (462) = 1965 SCR 416 ♦* AIR 

1951 SC 263 (261) » 1951 SCR 474 ** 
AIR 1955 Pepsu 3 (14) = ILR (1955) 
Patiala 215 (DB) •• AIR 19,52 Sau 49 
(84) (FB). 

(3) If the question involved is of the 
nature contemplated by this article, even 
a suit or other proceeding which was 
pending in the Federal Court at the 
commencement of the Constitution and 
which stood transferred to the Supreme 
Court under Article 374 (2) would be 
beyond the furisdiction of the Supreme 
Court- AIR 1961 SC 263 (258) = 1961 
SCR 474. 

(4) This article is applicable not only 
when there is a direct dispute between 
the State and the citizen but even when 
the dispute arises in a case to which the 
State of India is not a party and a 
claim is made either on behalf of the 
State or by any other party to the dis- 
pute that the subject-matter of the dis- 
pute is covered by Article 363. AIR 1969 
Raj 52 (58) = 1968 Raj LW 527 (DB) 
•• ,AIR 1955 iPepsu 3 (10) = ILR (1955) 
Patiala 215 (l)B). 

(5) It is not necessary for the applica. 
tion of the article that the dispute must 
have arisen after the coming into force 
of the Constitution. AIR 1951 SC 253 
(258) = 1951 SCR 474 ♦♦ AIR 1955 
Pepsu 3 (9) = ILR (1955) Patiala 215 
(DB). 

(6) If a dispute falls under Article 363, 
it cannot be decided by any Court in 
India. The remedy lies in making an 
appeal to the President to make a refer- 
ence to the Supreme Court of India 
under Article 143 of the Constitution. 
AIR 1969 Rai 52 (58) = 1968 Raj LW 
627 (DB). 

(7) Article 363 is a provision which 
shuts out the jurisdiction of a Court of 
law and like any other provision of 
similar nature, It is to be construed 


303. Bar to interference by courts in disputes arising out of certain treaties, 
agreements, eto.— (1) Notwithstanding anything in this Constitution but subject to 
tihe provisions of Article 143^, neither the Supreme Court nor any other Court shall 
have jurisdiction in any dispute arising out of any provision of a treaty, agreement, 
covenant, engagement, sanad or other similar instrument which was entered into 
or executed before the commencement of this Constitution by any Ruler of an 
Indian Shtte and to which the Government of the Dominion of India or any of 
its predecessor Governments was a party and which has or has been continued in 
operation after such commencement, or in any dispute in respect of any right 
accruing under or any liability or obligation arising out of any of the provisions 
of this Constitution relating to any such treaty, agreement, covenant, engagement, 
sanad or odier similar instrument. 

ment of the Constitution. ILR (1955) 2 
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(2) In this article — 

(a) “Indian State” means any territory recognised before the commencement 
of this Constitution by His Majesty^ or the Government of the Dominion 
of India as being such a State; and 

(b) “Ruler” includes the Prince, Chief or other person recognised before 

such commencement by His Majesty or the Government of the Dominion 
of India as the Ruler of any Indian State. 

[a] Article 143 deals with power of the President to refer a dispute of the kind men- 

tioned in Art 131(1). 

[b] The meaning of these words is neither given in Art. 366 nor in the General 
Clauses Act, 1897. The words are to be taken to refer to the ICing of the United 
Kingdom. 


Article 363 — Note 1 (contd.) 

strictly so that a citizen of India may 
not be denied the opportunity, except 
when the case strictly falls under this 
Article to gel his right adjudicated and 
decided by a civil Court- AIR 1969 Raj 
52 (58) = 1968 Raj LW 527 (DB). 

(8) In order to know whether any dis- 
pute arises out of the merger agreement 
or not, the Court has first to ascertain 
prima facie whether the subject-matter 
of the dispute falls within the scope and 
ambit of the agreement. If this is not 
so, it will be difficult to say whether in 
fact any dispute arises out of such an 
agreement. (1969) I Andh WR 425 = 
ILR (1969) Andh Pra 442. 

(9) II is only in such cases where the 
court is satisfied that conflicting rights 
have to be decided between the parties 
that it must decline to decide the rights 
and must stay the action, but it ought not 
to stay the action before that point is 
reached. AIR 1969 Raj 52 (60) = 1968 
Raj LW 527 (DB). 

(10) The paramountcy which the 
British Crown enjoyed vis-a-vis the 
Indian States is not now enjoyed by 
Central Government. AIR 1963 Pimj 461 
(467). 

(11) Acquisition of terrritories of Goa, 
Daman and Diu by military action is an 
Act of State by Government of India and 
is not justiciable in municipal Courts. 
AIR 1969 Goa 76 (82) = 1969 Lab IC 
942. 

(12) To be treated as a Ruler under 

Article 363 (1) the claimant must be 

recognised by the President of India as a 
Ruler under Article 366 (22). AIR 1966 
Cal 570 (572) (DB). 

2. Disputes arising out of agreements 
of accession or merger. — (1) In view of 
the provisions of Article 363 (1) any 

dispute arising out of the Merger Agree- 
ment or the Instrument of Accession is 
beyond the competence of the Courts to 
enquire into. AIR 1961 SC 776 (777) = 
(1961) 2 SCR 601 •• AIR 1953 Nag 86 
(88) = 1953 Nag LJ 1 (FB) •• (1958) 
60 Bom LR 721. 

(2) If the Parliament or State Legisla- 
ture makes laws inconsistent with personal 
rights, privileges of a Ruler of a State, 
the exercise of that legislative authority 


cannot be questioned in any Court by 
relying on agreement or covenant in 
spite of any guarantee in that respect 
AIR 1961 SC 196 (199) = (1961) 1 SCR 
779 •* AIR 1961 All 280 (280, 281) (DB). 

(3) Question whether The Rampur 

Thekedari and Pattedari (Abolition) Act 
(U. P. Act 10 of 1954) contravenes Para 8 
of States Merger (Governor’s Provinces) 
Order, 1949 — Court has no jurisdiction 
to decide by virtue of Article 363. AIR 
1955 All 518 (520) = 1955 All LJ 398 

(DB). 

(4) The decision of a dispute between 
the Raja of Mandi and the Government, 
as to whether a certain property was the 
private property of the Raja would 
inevitably involve a reference to, and the 
interpretation of the Merger Agreement 
and the Note of Acceptance. Article 363 
(1) bars the jurisdiction of the Courts to 
inquire into it. AIR 1967 Him Pra 6 
(8. 9). 

(5) Held on facts that Art. 7 of the 
Merger Agreement with Maharaja of Mani- 
pur exempts only the civil liability for acts 
done or omitted to be done by the Maha- 
raja during his administration of the 
State as a Ruler and not acts done or 
omitted to be done after he ceased to 
administer the State. AIR 1961 Manipur 
40 (42). 

(6) Merger agreement entered into by 
late Nizam with Union of India — Juris- 
diction of High Court to construe terms of 
agreement — Not barred imder Art. 363 

— Words 'Personal rights’ in Article IV 
of agreement — Do not cover private 
property of late Nizam. (1969) Andh 
WR 425 = ILR (1969) Andh Pra 442. 

(7) Estates of Rulers of Indian States 

— Act in so far as it provides for assum- 
ing superintendence of such estates does 
not contravene Articles 291, 362 and 363. 
AIR 1961 Madh Pra 197 (198) = 1961 
MPLJ 164. 

(8) Ruler of former Indian State is 
exempt from appearance in Court as a 
witness in criming case. AIR 1960 PunI 
665 (567) = 1960 Cri LJ 1491 = ILR 
(1960) 2 Ptmj 371. 

3. Disputes arising out of provisioas aC 
treaty, agreement, covenant, ete. — (1) llta 
bar of jurisdiction under this article .ap- 
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plies only in regard to disputes arisina 
out of any provision of a treaty, cove- 
nant, etc. of the kind mentioned in the 
article. ILR (1955) 2 Cal 109 (150) (DB). 
(AIR 1935 Bom 439, Rel. on.) 

(2) The article will not apply when 
the matter in dispute is not covered by 
the covenant at all, AIR 1953 Sau 180 
(188) (DB) •* AIR 1950 Sau 7 (8) (DB). 

(3) When the matter in dispute is 

covered by the treaty, covenant, etc., it 
cannot be entertained by any Court, whe- 
ther the person seeking enforcement of 
the covenant is deemed to be a party to 
the covenant or not. AIR 1966 SC 540 
(AM) » (1966) 2 SCR 104 ** AIR 1061 
SG 263 (269) = 1961 SCR 474** AIR 1069 
SC 909 (912, 913) *• AIR 1959 Madh Pra 
136 (139) = 1959 MPLJ 257 •• AIR 

1953 NaK 86 (88) » ILR (1952) Nae 943 
(FB) •• AIR 1957 Cal 576 (577) •• AIR 
1957 Trav-Co 236 (237) •• AIR 1956 Sau 
119 (120) (DB). 

[But see AIR 1952 Sau 49 (54) (FB).] 

(4) Ain'eement between Ruler and Gov- 
emment of India — Whether succession 
to personal or private property was made 
aubiect-matter of the (piarantee or assu- 
rance — Court can look into terms of 
agreement. AIR 1969 Andh Pra 423 (4311 
(DB). 

(5) Treaties .which come within the 
prohibition of Article 363 are continuing 
or living treaties- They do not include 
past or dead treaties. ILR (1955) 2 Cal 
109 (DB). 

(6) Merger of States to form Union of 
Pepsu by Covenant by Rulers dated 5-5- 
1948 — Rulers are completely divested 
of their sovereign power by the covenant 
— They are not competent thereafter to 
enter into supplementary covenant. AIR 
1963 SC 222 (230) » (1963) 2 SCR 363. 
(AIR 1959 Punt 440. Reversed; AIR 1953 
Pepsu 161, Overruled.) 

(7) Madhya Bharat Covenant — Nature 

of — It is an act of State — Guarantee 
for payment of privy purse under Arti- 
cle 11 (1) of Covenant — Obligation can- 
not be e^orced in Municipal Courts. AIR 
1906 SC 1798 (1802) = (1966) 3 SCR 

201 . 

(8) Expenditure-tax on expenditure 
mside out of amount of privy purse — 
Liability disputed — Dispute falls under 
Article 363 and is not justiciable- AIR 
1963 Guj 98 (101, 102) = (1962) 3 Guj 
LR 479. 

(9) Dispute as to liabilitv of person to 
pay to State Bank of Patiala amounts 
determined in accordance with Patiala 
Recovery of State Dues Act — Reliance 
on Article 10 of Pepsu Covenant to gel 
rid of liability — Article 363 applies. AIR 
1908 SC 222 (231) = (1963) 2 SCR 363. 

(10) Rights guaranteed by the Covenant 
the United States of Rajasthan ^ are 

merely political rights Not justiciable 


— Recognition as Ruler under Article 366 
(22) of a person who is not a legal heii 
to his prcdecc.ssor — No infringement oi 
Article 19 (1) (f). AIR 1963 Punj 461 
(467, 468). 

(11) Where some dispute had arisen 

between a Ruler of a Slate and the Gov 
ernment of India and in pursuance of its 
settlement the Ruler had agreed to 
annual deduction from his privy purse, 
the Ruler cannot challenge the decision 
in Court as the Court action is definitely 
excluded under Article 363 (1968) 70 

Puni LR 370 (374) (DB). 

(12) Where the dispute is whether the 
law passed by the State Legislature con- 
stitutes a breach of the guarantees con- 
tained in the covenant, the jurisdiction 
of the Courts is barred under this article. 
AIR 1062 SC 262 (312) = 1952 SCR 889, 
1020 and 1066 = ILR 31 Pat 666. 

(13) Article 362 does not prohibit the 
acquisition of properties which are de- 
clared private properties by the covenant 
of merger. The guarantee contained in 
that Article is to a limited extent only. 
That guarantee has been fully respected 
bv Bihar Land Reforms Act, 1950. In any 
event the question is not justiciable in a 
Court of law because of the comprehen- 
sive language of Art- 363. AIR 1963 Pat 
475 (478) = 1963 BLJR 570 (DB). (AIR 
1952 SC 262, Rel. on.) 

(14) Where the covenant merely pro- 
vides that questions of succession to 
Jagirdaris must be decided bv the Raj- 
pramukh, a dispute as to such succession 
is not one arising out of the provision in 
the covenant. AIR 1955 Raj 135 (139) = 
ILR (1955) 6 Raj 693 (FB). 

(15) The question whether under the 

Constitution the Rajpramukh has the 
power which was given to him bv the 
covenant cannot be said to be a dispute 
arising out of any provision of the cove 
nant. AIR 1955 Raj 135 (1.39) * ILH 

(1955) 5 Raj 693 (FB). 

(16) Where a covenant grants immu- 
nity from being sued in a Court of law 
to a Ruler of a State, the dispute in a 
suit for money by private person against 
the Ruler is not one arising out of the 
covenant and the jurisdiction of the 
Court is not barred under this article 
AIR 1955 Bom 449 (450) = ILR (1956) 
Bom 22. 

[See also AIR 1957 Bom 155 (160) = 
ILR (1957) Bom 666 (DB).] 

(17) A dispute between the Ruler and 
his tenant relating to the right of the 
Ruler to eject the tenant from the land 
cannot be said to be a dispute arising 
out of any provisions of the agreement 
between the Ruler and the Government. 
AIR 1958 SC 239 (242, 243). (AIR 1954 
Orissa 101, Reversed.) 

(18) Reco^ition of successor — Certi- 
ficate recognising person as sole succes- 
sor to all private properties held by late 
Nawab — Jurisdiction of Courts not 
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barred under Article 363 to agitate that 
matter subject to Section 87-B. Civil P. 
C. AIR 1969 Andh Pra 423 (435) (DB). 

4. Rights of subjects of es-<Rules — 
Eniorcemettf after merger or accession.—* 

(1) The covenants or treaties entered in- 
to bv the Rulers of the former States are 
acts of Slate between the high contract* 
ing parties thereto and no action in a 
Court of law can be founded by a citU 
zen of the new State on the strength of 
anything contained in the covenant. AIR 
1960 Raj 138 (141) = ILR (1959) 9 Raj 
1217 (DB). 

(2) Where a change of sovereignty is 

brought about by cession the residents 
of the territories as subjects of the new 
sovereign have only such rights as are 
granted or recognised by the new sove- 
reign. Such recognition may be by legis- 
lation or by agreement, expressed or 
implied. AIR 1961 Orissa 161 (164) ^ 

(1961) 2 Orissa JD 536 (DB) ** AIR 
1964 SC lt>43 (1070) » (1064) 6 SCR 461 
** AIR 1962 All 425 (429) (DB) •• AIR 
1962 Orissa 189 = (1962) 4 Orissa JD 

136 *• AIR 1960 Bom 516 (518) = 62 

Bom LR 400 (DB). 

(3) Even if in the merger agreement 
there is a clause providing for recognition 
by new sovereign of any existing rights, 
that clause is incapable of enforcement in 
the municipal Courts of the new sove- 
reign. AIR 1961 Orissa 161 (164) = ILR 
(1961) Cut 133 (DB). 

(4) Every subject of the ex-sovereign 
who wants to make good in the munici- 
pal Courts of the new sovereign the 
rights acquired by him must .show that 
the new sovereign has waived or relin- 
quashed his power to ignore or repudiate 
those rights. AIR 1961 Guj 151 (175) « 
(1961) 2 Guj LR 343 (DB). 

(5) Where the new sovereign assumes 
jurisdiction and it does some act and 
there is ambiguity as to whether the 
same amounts to a recognition of a pre- 
existing right or not, the covenant and 
the treaty might be looked at in order 
to ascertain the intention and purpose 
of that equivocal act. AIR 1964 SC 1043 
(1063, 1064) = (1964) 6 SCR 461. 

(6) Administration of Mayurbhanj State 
Order (1949) Clause 9 (g) — Merger of 
State — Rejection of claim by State Gov- 
emment — Amounts to Act of State — 
Municipal Courts have no jurisdiction to 
entertain it. AIR 1961 SC 1361 (1365) » 
(1062) 1 SCR 206. 

(7) Administrative or executive order 
passed by ruler of covenanting State be- 
fore merger — Right to property created 
by such order cannot be enforced in the 
Municipal Courts of the successor State, 
namely India unless recognised by the 
successor State. AIR 1966 Madh Pra 32 
(34) = 1965 Jab LJ 154 (DB). 

(8) Merger of several sovereign States 
to form a new State — At each stc^e 


covenants keeping old laws in force 
new State taking over assets and liabi- 
lities of component States — New State 
not repealing old laws by its legislation 

— Liabilities of component States con- 
tinue to be enforceable — A subject 
thereof can enforce his rights by a suit 
against the new State. AIR 1964 SC 1496 
(1499, 1500, 1601) = (1964) 7 SCR 174, 

[See also AIR 1960 Raj 256 (264) » 
1960 Raj LW 257 (FB).] 

(9) The Nizam being supreme in the 

three spheres, namely the executive, legis- 
lative and judicial, prior to the inaugura- 
tion of the Constitution, his act in the 
capacity of a sovereign, whatever may 
be the consequences, cannot be attacked 
in a Court of law on the groimd that it 
was illegal or imconstitutional. AIR 1959 
Andh Pra 225 (229) = (1959) 1 Andh 

WR 31 (DB). 

(10) Hyderabad (Abolition of Cash 
Grants) Act (XXXIII of 1952). Section 3 
(1) — Rusums mentioned in schedule to 
Hyderabad Act were Crown grants and 
were subject to resumption at pleasure of 
Crown — If Crown prerogatives dis- 
appeared with introduction of Constitu- 
tion the right to resume cash grants 
appeared with them. AIR 1955 Hyd 44 
(46) - ILR (1955) Hyd 269 (DB). 

(11) Order of Ruler of Sant State 
granting full proprietary rights in forests 
to Jagirdars — Not a legislative act but 
an executive act — Could not be con- 
tinued in force by Clause 4. of Adminis- 
tration of Indian States Order. AIR 1061 
Guj 151 (173) « (1961) 2 Guj LR 343. 
(Reversed on another point in AIR 1064 
SC 1043.) 

(12) Jaora State — Finnan by Ruler 

D/- 25-1-1941 — All power of Rulei 

vested in Chief Minister — Order passed 
by incharge Chief Minister. 

Hdd, on facts that even if the order 
in question had been made by the ofH* 
ciating or incharge Chief Minister, it was 
a competent order. 1960 MPLJ 1066 “ 
1960 Jab LJ 1040. 

(13) Order of erstwhile Ruler !n 
Vindhya Pradesh making cash grant is 
an executive act and has no force of law. 
AIR 1966 SC 704. (AIR 1962 Madh Fra 
257, Reversed.) 

(14) The Court of the District Judj^ 
has no jurisdiction to question the vali- 
dity of ^e decision of the Ijlas-i-khas, 
made in a case, as that was command of 
the Sovereign, which had the force of tte 
law as well as that of a decree. AIR 196" 
Punj 116 (120, 121, 122) == 69 Punj LR 
650 (DB). 

(15) Firman of Maharana of Udaipin 

— Firman is declaration of the sovereiRB 
power and is law and binding on nU* 
AIR 1962 Raj 196 (207) = 1962 Rgi LW 
317 (DB). (Reversed on another pomt m 
AIR 1963 SC 1688.) 

(16) Held on facts, that as soon as the 
State of U. P. which was the , su«^ 
SOT Government decided to al>oiian too 
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364. Special provisiona as to m^or ports and aerodromes. — (1) Notwithstand> 
ing anyddng in this Cmistitution, the Presideot may by public Dotificatioo^ direct 
that as from such date as may be specified iu the notification — 

(a) any law made by Parliament or by the Legislature of a State shall not 
apply to any major port or aerodrome or shall apply thereto subject to 
such exceptions or modifications as may be specified in the notification. 


or 


Artlele 363 — Note 4 (contd.) 

jagirs, xamindaris and muafls in pursu- 
ance of a general policy to abolish all 
estates in the whole of Uttar Pradesh 
those deriving benefits from the contracts 
and agreements from the ex-Ruler could 
not put them forward against the gene- 
ral policy of the successor Government. 
Am 1963 SC 909 (912, 913) ** 1955 All 
LJ 622 = ILR (1956) 1 All 391. 

(17) Agreement between Ruler ^d 
Company in shape of contract exempting 
company from taxes and octroi and 
gr antin g certain privileges in return for 
certain acts done by company — Agree- 
ment is not law- AIR 19M SC 888 (891, 
899) = (1964) 4 SCR 190. 

(18) Where in an income-tax case the 
assessee relied upon certain tax conces- 
sions agreed to be granted to him by the 
Ruler of the Covenanting State, the dis- 
pute arises only out of the agreement 
between the awessee and the former 
Ruler of Covenanting States and not out 
of the covenant between the Ruler and 
the Government. AIR 1955 Pepsu 3 (10) 
= ILR (1955) Patiala 216 (DB). 

(See also AIR 1958 Madh Pra 71 (79) 
(DB).l 

(19) Succession to Jagir in former Jai- 
pur State — Repeal of Jaipur Matmi 
Rules by Covenant and of Covenant by 
the Constitution — Procedure under 
Matmi Rules not revived — Suit to esta- 
blish claim lies in Civil Court. ILR (1961) 
11 Raj 93. 

(20) Where a civil servant claims that 
according to the law of the covenanting 
State he is entitled to certain rights the 
dispute is one which arises under the 
law and not out of any provision of the 
covenant. MR 1964 SC 680 (682). 

tSee also AIR 1955 Pepsu 65 (72) = 

ILR (1955) Patiala 327 (DB).] 

(21) Article 16 of the covenant creat- 
ing Madhya Bharat State taken by itself 
is not enforceable by an individual in 
the Courts for the reason that the Cove- 
nant has not been made a part of law 
of the State by any enactment. ^ It does 
not, therefore, confer on the Civil Ser- 
vants retiring after the formation of 
Madhya Bharat an enforceable right to 
pension. AIR 1963 Madh Bha 166 (172) = 
ILR (1958) Madh B 393 (DB). 

(22) Merger of Rewa State in Vindhya 
Prwesh — Order of Maharaja of Rewa 

pension of its servant prior to 
merger ^ Order not a law but ^ only an 
execiitive order 'land the su c ceedi n g Gov- 


ernment could set it aside bv another exe- 
cutive order. AIR 1966 SC 820 (820) = 
(1966) 2 SCR 63. (AIR 1961 Madh Pra 
154 (FB) Reversed.) 

(23) Article 16 of the Rajasthtm 
Covenant docs not guarantee either 
the retention of any public officer or his 
continuance on a particular post. What 
an officer of a former covenanting Stale 
can legitimately claim is that if kept in 
service, his emoluments will not be re- 
duced and if retired, he will receive com- 
pensation or proportionate pension. AIR 
1956 Rai 104 (107) * 1956 Raj LW 497 
(DB). 

[Sec also AIR 1961 Her 52 (5.S) « 

1960 Ker LT 891.] 

5. Covenants — Interpretation. — (1) 

The Covenant is more akin to a treaty 
entered into by various States rather 
than a Statute passed by a Legislature, 
and accordingly it is only appropriate if 
the rules to be applied to its constructioo 
are those applicable to treaties rather 
than those applied to interpretation of 
Legislative enactments. Any attempt to 
apply all the technical rules ordinarily 
used for the interpretation of a Statute 
or to put a legalistic and narrow inter- 
pretation upon such a document would 
be improper and defeat the intention of 
the parties thereto and the purpo.se,s for 
which it was brought into existence- AIR 
1952 Madh Bha 57 (62) = ILR (1952) 

Madh B 178 (FB). 

(2) The principle that time Is of 
essence which is often discussed in Law 
Courts in cases arising out of breach of 
contracts cannot be applied to interpreta- 
tion of the Covenant. AIR 1952 Madh 
Bha 57 (64. 65) = ILR (1952) Madh B 
178 (FB). 

6. Jurisdiction. — (1) The phrase 
“jurisdiction in anv dispute” does not 
mean merely the jurisdiction to give a 
final decision on a lis and includes con- 
sultative jurisdiction as a reference under 
Section 66 of the Income-tax Act. AIR 
1955 Pepsu 3 (8) = ILR (1955) Patiala 
215 (DB). 

[But see AIR 1966 All 440 (446) = 

(1966) 62 ITR 1 (FB). (Per Desai CJ.).l 

Article 364 — Note 1 

(1) Where an industrial dispute relates 
to Marmagoa which is a major port, the 
order of reference by the Administrator 
is legal whether the territory of Goa 
f alls within the Central or State sphere. 
AIR 1969 Goa 16 (28, 29) = 1969 Lab 
IC 161 » (1968) 2 Lab LJ 636. 
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(b) any existing law* shall cease to have effect in any major port or aero- 
drome except as respects things done or omitted to be done before the 
said date, or shall in its application to such port or aerodrome have 
effect subject to such exceptions or modifications as may be specified in 
the notification. 

(2) In this Article — 

(a) “major port” means a port declared to be a major port by or under any 

law'' made by Parliament or any existing law and includes all areas for 
the time being included within the limits of such port; 

(b) “aerodrome”® means aerodrome as defined for the purposes of the enact- 

ments relating to airways, aircraft and air navigation. 

[a] For interpretation of ‘public notification and' ‘existing law’, see Art. 366 (19) and 
(10) respectively, 

[bj See Indian Ports Act (1908) S. 2 (8) and Major Port Trusts Act 1963 (38 of 1963) 

S. 2(m); the latter Act applied to the Major Ports of Cochin, Kandla and 
Vishakhapatnam at the first instance and has now been extended to the ports of 
Marmagoa and Paradip; Bombay, Calcutta and Madras are such ports under the 
Indian Ports Act, 1908. 

[cj The definition of ‘aerodrome’ as given in S. 2 (2) of the Indian Aircraft Act, 1934 
(22 of 1934) is as follows; “Aerodrome means any definite or limited ground, or 
water area intended to be used either wholly or in part, for the landing or de- 
parture of aircraft, and includes all buildings, sheds, vessels, piers and other 
structures thereon or appertaining thereto.” 

Air Corporations Act, 1953 (27 of 1953), S. 2 (i) defines ‘aircraft’ as under: “‘Aircraft 
means any machine which can derive support in the atmosphere from reach’ons of the 
air and includes balloons, whether fixed or free. airships, kites, gliders and flying 
machines.” 

365. Effect of failure to comply with, or to ^ve effect to, directions given by 
the Union. — Where any State has failed to comply with, or to give effect to, any 
directions* given in the exercise of the executive power of the Union under any of 
the provisions of this Constitution, it shall be lawful for the President to hold that 
a situation has ansen in which the government of the State cannot be carried on 
in accordance with the provisions of this Constitution. 

[a] See Arts. 256, 257, 353 (a) and 360 (3) which empower the Union Government 
to giye directions to the State Governments. 

JAMMU AND KASHMIR 

Article 365 shall be omitted — See the Constitution (Application to J. and K.) Order, 
1954, Para. 2, sub-para. (19) (a) (as re-lettered by G. O. 74). 


366. Dcfimtions. — In this Constitution, unless the context ofiierwise requires, 
the following expressions have the meanings hereby respectively assigned to them, 
that is to say — 

(1) agricultural income” means agricultural income as defined for the purposes 
of the enactments relating to Indian income-tax; 

[Govt, of India Act (1935), S. 311(2) “agricultural income”; Income-tax Act 
(1961). S. 2(1).] 


ARTICLE 366 — SYNOPSIS 

1. General. 

2. Clause 1 — '^Agricultural Income.'* 

5. Clause 2 — '‘Anglo-Indian.” 

4. Clause (6) — ''Corporation tax." 

6. Qause (10) — ‘'Exlsfing law." 

(a) (General. 

(b) Orders passed by Soyerelcn 
Rnlefs- 


fc) Acts, Rules, Notifications Jndi- 
cially rec4^nlzed as “existing 
laws.” 

(d) Acts etc. Judicially not recog- 
nized as ''existing law.'* 

6. aause (12) — "Goods” 

7. Clause (14) — “High Court.'* 

8. Clause (15) — "Indian State.** 

t. Oatise (17) — “Pension." 
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(2) "an Anglo-Indian" means a person whose father or any of whose other 
malo progenitors in tlie male line is or was of European descent but who is domiciled 
widiin the territory of India and is or was born within such territory of parents 
habitually resident therein and not established there for temporary purposes only; 

(3) "Article" means an Article of this Constitution; 

(4) "borrow" includes the raising of money by the grant of annuities, and 
*loan" shall be construed accordingly; 

[Government of India Act. 1935, S. 311 (2): “borrow".] 

(5) “clause’ means a clause of the Article in which the expression occurs; 

(6) “Corporation tax" means any tax on income, so far as that tax is payable by 
companies and is a tax in the case of which the following conditions are ful&lled ; — 

(a) that it is not chargeable in respect of agricultural income; 

(b) that no deduction in respect of the tax, paid by companies is, by any 

enactments which may apply to the tax, authorised to be made from 
dividends payable by the companies to individuals; 

(c) that no provision exists for taking the tax so paid into account in com- 

puting for the purposes of Indian income-tax the total income of indi- 
viduals receiving such dividends, or in computing the Indian income-tax 
payable by, or refundable to, such individuals; 

[Government of India Act (1935), Section 311 (2), “corporation tax”.] 


Article 366 — Synopsis (contd.) 

10. Clause (10) — **Publlc Notification.*' 

11. Clause (20) — '^Railway.** 

12. Clause (22) — “Ruler.” 

13. Clause (21) — “Scheduled Castes.” 

14. aause (25) ^'^Scbeduled Tribes.” 

15. Clause (28) — ^‘Taxation." 

1. General. — (1) Although the ex- 
pression “existing law" as defined in 
Clause (10) of this article refers only 
to enacted law and does not include 
principles of law not contained in statute 
law, this meaning is inappropriate in the 
context of Article 19, Clause (2) and the 
law of contempt, which is saved under 
Clause (2) of Article 19, will include not 
merely the statutory law but the entire 
law of contempt, as was recognized in 
India prior to the advent of the Consti- 
tution. AIR 1952 Orissa 318 (343) = ILR 
(1952) Cut 1 »= 1952 Cri LJ 1605 (DB). 

(2) The definitions given in this arti- 
cle are applicable only for the purpose 
of construing the provisions of this Con- 
atitution and they are not applicable to 
the interpretation of the same words oc- 
curring in other Acts. AIR 1957 SC 768 
(774) » 1068 SCR 101 ** AIR 1953 Nag 
86 (88) » ILR (1952) Nag 943 (FB). 
[See also AIR 1929 PC 181 (183).] 

2. GUnae (1). — “Agrienltnral income.” 
— (1) The meaning of “agricultural in- 
come” as given in this definition must be 
adopted regardless of anv other consi- 
derations. AIR 1067 SC 768 (773) = 1958 
SCR 101 ** AIR 1943 PC 20 (21) » 70 
Ind App 14 « ILR (1043) 1 Cal 367 =» 
ILR (1043) Kar (PC 28) ** AIR 1958 Cal 
685 (586). 

(2) The term “agriculture" has been 
08 ^ both in the narrow aense of the 
eultiyation of the field and the wider 
aense of comprising all activities in rela- 


tion to the land. AIR 1967 SC 768 (773) 
» 1958 SCR 101. 

(3) The term “agriculture*' cannot be 

confined merely to the production ot 
grain and food products for human 
beings and beasts but must be under- 
stood as comprising all the products of 
the land which have some utility eithei 
for consumption or for trade and com- 
merce. AIR 1967 SC 768 (789) = 1968 

SCR 101 •• AIR 1950 Mad 566 (567. 569) 

(4) Products, which grow wild on the 
land or of spontaneous growth not in- 
volving any human labour or skill upon 
the land, are not products of agriculture 
and the income derived therefrom is not 
agricultural income. AIR 1967 SC 768 
(790) •* AIR 1949 PC 294 (296) = ILR 
(1960) Mad 276 » 76 Ind App 170 ** 
AIR 1949 PC 13 (16) » 75 Ind App 268 
*• AIR 1952 Nag 205 (210) = ILR (1949) 
Nag 330 •• AIR 1951 Nag 425 (428) (DB) 

(5) The provincial Act imposing tax on 
agricultural income will not be invalid 
merely because it adopts a definition of 
agricultural income narrower than the 
definition in the Income-tax Act. AIR 
1942 FC 8 (10) = ILR (1942) Kar (FC) 
1 = ILR 21 Pat 521 = 1942 FCR 1. 

(5-A) "Agricultural income*’ about which 
a State Legislature may enact under 
Entry 46 of List 2 would be such income 
as defined in the Income-tax Act. Income 
derived from sale of tea grown and 
manufactured is not solely derived from 
agriculture. AIR 1963 SC 760 (164) = 
(1963) Supp (1) SCR 823. 

(6) Explanation 2, added to S. 5 of 

Kerala Agricultural Income-tax Act, by 
Amending Act (9 of 1961) is not ultra 
vires. AIR 1964 SC 572 (674) = (1963) 

Snpp 1 SCR 836. 

(7) Assessment of Agricultural income 
from sale of tea grown and manufactured 
by seller — Computation of income al- 
ready made by Central Income-tax auth- 
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(7) “corresponding Province”, “corresponding Indian State” or “corresponding 
State” means in cases of doubt such Province, Indian State or State as may be 
determined by the President to be the corresponding Province, the corresponding 
Indian State or the corresponding State, as the case may be, for the particular pur- 
pose in question; 

(Government of India Act (1935), S. 311 (2): “corresponding Province”.] 

(8) “debt” includes any liability in respect of any obligation to repay capital 
sums by way of annuities and any liability under any guarantee, and “debt charges” 
shall be construed accordingly; 

[Government of India Act (1935), S. 311 (2), “debt”.] 

(9) “estate duty” means a duty to be assessed on or by reference to the prin- 
cipal value, ascertained in accordance with such rules as may be prescribed by or 
under laws^- made by Parliament or the Legislature of a State relating to the duty, 
of all property passing upon death or deemed, under the provisions of the said laws, 
so to pass: 

[Government of India Act (1935), S. 311 (2): “Estate duty”.] 

[a] For law made by Parliament, see the Estate E^ty Act, 1953 (34 of 1954). 

(10) “existing law” means any law. Ordinance, order, bye-law, rule or regula- 
tion passed or made before the commencement of this Constitution by any Legis- 
lature, authority or person having power to make such a law, Ordinance, order, 
bye-law, rule or regulation: 

[Government of India Act (1935), S. 311 (2) — ^“existing Indian law”.] 


Article 366 — Note 2 (cootd.) 
oritics is binding on Agricultural Income* 
tax OtTicer. AIR 1968 SC 1213 (1216) » 
(1968) 2 SCR 746. ((1965) 56 ITR 193 

(Ker) Overruled.) 

(8) Agricultural lands are lands "as- 
sessed to land revenue” — Lands in res- 
pect ol which royalty cess is payable are 
such lands — Rent or revenue derive! 
from such lands is 'agricultural income'. 
(1963) 48 ITR 339 (341) (DB) (Ker). 

(9) .An income to be agricultural in- 
come should be derived from land and 
the land should be used for agricultural 
purposes. There should be a nexus be- 
tween land, income and agricultural 
operation. (1969) 71 ITR 742 (746) (DB) 
(Mad). 

3. Clause (2) — “Anfilo-Indlao”.— (1) 
Person born of English father and Khasi 
mother can be classed as a Khasi Tribal, 
but decision will have to depend on 
circumstances and evidence. AIR 1958 
Assam 128 (129, 130) (DB). 

(2) Obiter — It may be reasonably 
contended that having regard to the con- 
te.xt. the word ‘parent’ in Article 366 (2) 
should necessarily mean male parent and 
will not include the mother- AIR 1958 
Assam 128 (137) = ILR (1958) 10 Assam 
263 (DB). 

4. Clause (6) — ^'Corporation tax’*. — 

(1) A tax, in order to be deemed a corpo- 
ration tax, must be a tax on income and 
such tax must be payable by corporations 
and corporations alone. AIR 1960 Bom 
470 (475, 476) = 62 Bom LR 187. 

5. Clause (10) ~ ^'ExistlDg law** •— 

General. 

(a) Orders passed by Sovereli(n 

Rulers. 

(b) Acts. Rules, NotlReattons judl- 
eially rec^nized as exIstlDg 
law.* 


(c) Acts etc. judicially not recog- 
nized as 'existing law.’ 

6. Clause (10) — “Existing law*' — 
General. — (1) Definitions in Arti- 
cles 13 and 372 use the word “in- 
clude'’ and do not purport to be exhaus- 
tive. But otherwise there does not ap- 
pear to be any substantial difference ^ be- 
tween the definition of “existing law” in 
this article and that of “law in force' 
in Article 372, Explanation T. AIR 1956 
Madh B 138 (139, 140) = 1956 Cri U 
621 (FB) •• AIR 1957 Ker 146 (149) =» 
ILR (1957) Ker 462 (DB). 

(2) This clause contains an exhaustive 
definition of the expression “existing 
law” for the purpose of the Constitution 
and wherever the expression occurs in 
this Constitution, it will have the mean- 
ing given in this definition. AIR 1955 All 
12 (16) (DB). 

(3) Where the meaning as given in 
this clause will be repugnant to the cem- 
text in which the expression occurs, the 
meaning will not apply. AIR 1954 Ra.t 100 
(103) = ILR (1954) 4 Raj 84 (FB] ** 
AIR 1955 All 12 (16) (DB) AIR 1952 
Orissa 318 (343) = ILR (1952) Cut 1 « 
1952 Cri LJ 1605 (DB). 

(4) The definition of “existing law’* in 
this clause includes only enacted law 
and hence “existing law” does not in- 
clude the principles of law which have 
not been embodied in statutory 

AIR 1956 Assam 166 (169) (DB) •• AIK 
1956 Cal 26 (31) AIR 1949 Bom 71 

(72) = ILR (1948) Bom 631 *= 50 Cri 
LJ 147 (DB). 

(5) Customary law is not 

the expression "existing law. AIR 19^ 
Hvd 161 (163) = ILR (1954) Hyd M 
(FB) ** AIR 1957 Orissa 247 (262) «■ 

ILR (1957) Cut 299- 
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* the Federal Court constituted under the Govern- 

ment of India Act, 1935; 

(12) “goods” includes all materials, commodities, and arHcles- 

[Government of India Act (1935), S. 311(2); “goods”.] 

includes any obligation undertaken before the commence- 
ment ot ^ Constitution to make payments in the event of the profits of an under- 
taking falling short of a specified amount; 

[Government of India Act (1935), S. 311 (2): “guarantee”,] 

(14) “High Court” means any Court which is deemed for the purposes of this 
Constitution to be a High Court for any State and includes — 

(a) any Court in the territory of India constituted or reconstituted under this 

Constitution as a High Court, and 

(b) any other Court in the territory of India which may be declared by Parlia- 

ment by law to be a High Courts for all or any of the purposes of this 

Constitution; 

[Government of India Act (1935), S. 311 (2): “High Court”.] 

[al See the Judicial Commissioner’s Courts (Declaration as High Coiirts) Act, 1950 (15 of 
1950) and the Goa, Daman and Diu Judicial Commissioner’s Court (Declaration as 
High^ Court) Act, 1964 (16 of 1964). 

(15) . “Indian State” means any territory which the Government of the Domi- 
nion of India recognised as such a State; 

[Government of India Act 1935, S. 311 (1): “Indian State”.] 


Ariiele 366 ~ Note 5 (a) (contd.) 

(6) The definition is otherwise ver^ 
wide and includes all forms of enacted 
or statutory law. AIR 1956 Madh B 138 
(139) = 1956 Cri LJ 621 (FB). 

(7) Regulations concerning the public 
services made under the Government of 
India Act, 1935. are “existing law.” AIR 
1967 All 436 (438) = ILR (1957) 1 All 
269 •• AIR 1965 Pat 381 (384) = ILR 
84 Pat 608 (DB). 

tSee however AIR 1958 Ker 79 (79) = 
ILR (1957) Ker 884 (DB).] 

(8) A mere executive order will not be 

covered by the definition. AIR 1956 SC 
?f ®CR 735 *• AIR 1956 

= 1®56 Crl LJ 621 
(FB) •• AIR 1956 Trav-Co 117 (118) 

(FB) •• AIR 1951 All 257 (323) (FB) •* 
AIR 1957 Madh Pra 145 (147) = 1957 
Cri LJ 1134. 

(9) Even a notification would come 
under the definition if it is issued by a 
competent authority under a delegated 
power of legislation- AIR 1966 Madh B 
188 (139) >= 1956 Cri LJ 621 (FB). 

(10) Where a law was made before 
the Constitution, but its life was extend- 
ed by an Act passed after the Constitu- 
tion it does not cease to be an existing 
lew for the purpose of this definition. 
AIR 1962 Cal 100 (101) (DB). 

(11) A law will not be an existing law 
unless it was made by an authority 
which was competent to make it. AIR 
1066 All 12 (16, 17) (DB) *• AIR 1965 
SC 1096 (1101) - (1066) 1 SCR 636. 

(12) A law passed by a Legislature or 
other authority will be an existing law 
only for the territory for which such 
Lfeglilature or other authority had the 
power to make the law. AIR 1964 Raf 97 
(96) o ILR (1963) 3 Ha) 921 (FB). 

(18) Law paaaed by the Legislature of 


an Indian Slate would be an exlsling law 
for the territory’ covered bv the .Slate- 
AIR 1954 Ilvd 207 (209. 2101 = ILK 

(1954) Hvd 419 (FB) •• AIR 1956 J and 
K 26 (27) (DB). 

(14) Where an Indian enactment al- 
though passed before the cominencemenl 
of the Constitution is not applicable to 
a particular territory, it w’ill no! be exist- 
ing law as regards that terriiory AIR 
1955 Manipur 41 (47)= 1955 Cri LJ 1603. 

(15) The definition of the expression 
^existing law' includes only law.s passed 
by a competent authority as well as 
rules, bye-laws and regulations made p\ 
virtue of statutory powers. It would, 
therefore, not include administrative 
orders. AIR 1964 SC 1043 (1064)= (1964) 
6 SCR 461. 

(16) The expression “law in force” has 
been generally used as synonymous or 
interchangeable with the expression 

existing law” but this will be of no avail 
m t^ing the matter any further. “In 
means “in effect”. (1967) 33 Cut 
“ ® Orissa JD 41 (DB). 

(17) An enactment enacted before the 
Lonstitution by a competent Legislature 
IS an exiting law. However if that en- 
actment has been declared to be void it 

^ existing law. AIR 

JD 218"(DB) ^ ^ 

(18) The provisions of Section 386 (1) 
(a), Calcutta Municipal Act (33 of 1951) 
neither by express terms nor by neces. 
sary implication bind the Government. 
Hence the prosecution by the Govern- 
ment through one of Its officers under 
Section 488, W. B. Act (3 of 1928) is 
not maintainable in law- AIR I960 SG 
1865 (1869, 1800) = I960 Cri LJ 1684 = 
(1961) 1 SCR 168. (AIR 1956 Cal 282. 
Beversed; ILR 25 Mad 457. Ovemilcd.) 
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(16) “Part’ means a Part of this Constitution; 

(17) “Pension” means a pension, whether contributory or not, of any kind what- 
soever payable to or in respect of an person, and includes retired pay so payable, a 
gratuity so payable and any sum or sums so payable by way of the return, with or 
uithout interest thereon or any other addition thereto, of subscriptions to a pro- 
vident fund; 

[Government of India Act (1935), S. 311 (2): “pension”.] 

(18) “Proclamation of Emergency” means a Proclamation issued under clause 

(1) of Article 352. 

(19) “public notification” means a notification in the Gazette of India, or, as 
the case may be, the Official Gazette of a State; 

[Government of India Act (1935), S. 311 (2): “public notification .] 

(20) “railway” does not include — 

(a) a tramway wholly within a municipal area, or 

(b) any other line of communication wholly situate in the State and declared 

by Parliament by law not to be a railway; 

[Government of India Act (1935), S. 311 (2): “railway”.] 

(21) (Rajpramukh) [omitted by the Constitution (Seventh Amendment) Act, 
1956, Section 29 and Schedule [1-11-1956]. 


Article 366 ^ Note 5 (a) (cootd.) 

(19) The reference to the law-making 

bodies In the definition is wide enough 
to include an outside bodv like the 

Parliament of the United Kingdom. AIR 
lyr>9 Mad 410 (416). 

(20) In a confilct between ‘existing 

Indian law’ (namely. Land Improvement 
Loans Act, 1883 and Agriculturists’ Loans 
Act, 1884) and Central Act (namely 1954 

Act) the Central Act prevails. AIR 1961 
Puni 34 (42) = 62 Pun LR 795 (FB). 

(21) Of the three terms “law,” “law in 
force” and “existing law” the last is 
much wider in scope and import and in- 
cludes such things as orders, rules, bye- 
laws. etc. AIR 1951 Mad 1015 (1020) *= 
1952 Cri LJ 170 (DB)- 

5 (a). Orders passed by Sovereign 
Rulers. — (1) Orders issued by absolute 
monarch like Ruler of erstwhile Gwalior 
State had force of law and would amount 
to existing law. AIR 1961 SC 298 (302, 
303) = (1961) 1 SCR 967. (AIR 1953 
Madh Bha 257 (FB) Reversed.) 

(2) Whenever a dispute arises as to 
whether an order passed by the monarch 
is legislative or otherwise, it has to be 
scrutinized. If it is a legislative order it 
becomes “Existing law”. AIR 1964 SC 
1793 (1799) = (1964) 7 SCR 112. 

(3) Order of Ruler holding certain 
houses to be private property of Ruler 
held to be executive and not law. It is 
only “existing law" in pre-existing Slates 
that would be law under Art. 366 (10). 
AIR 1967 Madh Pra 6 (11) «= 1967 MPLJ 
79 (DB). 

(4) Firman of Maharana of Udaipur — 
Firman is declaration of the sovereign 
Power and is law binding on all. AIR 1962 
Rai 196 (207) = 1962 Rai LW 317 (DB). 

6 (b). Acts, Roles, NolIflcatlODS Jndl- 
elaliy recognized aa existing law. — (1) 
Law of Contempt of Court was an 
“existing law” when the Constitution 
came into force. AIR 1968 Ker 301 (309) 
= 1968 Cri LJ 1424 = 1968 Ker LT 157 


(DB) AIR 1969 Delhi 201 (207)= 1969 
Cri LJ 884 (DB). 

(2) Assam Motor Vehicle Taxation Act 
(1936) satisfies the definition of “existing 
law.” ILR (1966) 18 Assam 494. 

(3) Approved scheme under Ch. IV-A 
of Motor Vehicles Act (1939), is a ‘law'. 
AIR 1968 Mvs 1 (2) = (1967) 1 Mys U 
148 (FB). 

(4) Land Acquisition Act is an “exist- 
ing law.” AIR 1958 All 872 (876) = 1959 
All LJ 17 (DB). (Reversed on another 
point in AIR 1962 SC 764.) •* AIR 1959 
Puni 538 (541) = ILR (1958) Punj 1451 
•• AIR 1965 Bom 224 (238) = 67 Bom 
LR 101 (DB). 

(5-7) Provisions of Section 27 of U. 

P. Tenancy (Amendment) Act (10 of 
1947) came into force before the Consti- 
tution came into existence and so it is 
an existing law. AIR 1961 All 191 (195) 

= 1960 All LJ 936 (DB). 

(8) Hyderabad Markets Act (2 of . 

1339-F) being an “existing law” cannot 
be challenged on the ground that il» 
application to Telengana area violates 

Article 301 or affects interstate trade oi 
commerce. AIR 1964 Andh Pra 373 (377) 

= (1963) 2 Andh LT 485 (DB). 

(9) The Letters Patent fall under the 
definition of existing law. AIR 1958 Madh 
Pra 333 (335) = 1958 MPLJ 298 (DB). 

(10) Provisions of Weekly Holidays Act 

prevail over Ajmer Shops and Commw- 
cial Establishments Act (4 of 1956) as the 
former is an existing law and the _ Dew 
law is repugnant to it. AIR 1959 Raj 257 
(259) = 1969 Rai LW 678 (DB). . 

(11) Punjab Tahsildari Rules (1932) 
whether made under Section 9 PimiM 
Land Revenue Act (17 of 1887) or under 
Government of India Act (1919), continue 
in force imder Section 276 Govemm^t 
of India Act 1935 and under Article 313 
of Constitution. AIR 1960 Punj 168 (169) 

= 61 Pun LR 370 (DB). . 

(12) Bihar Public Service Cominissioo 
(Limitation of Functions) ReguJatloiis 


♦ 
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(2^ “R^or" In relation to an Indian State means the Prince, Chief or other 
person by whom any such covenant or agreement as is referred to in clause (1) of 
^de 291 was entered into and who for the time being is recognised by (lie 
Fresid^t as Ruler of the State, and indudes any person who for the time being is 
lecogmsed by me President as the successor of such Ruler; 

[Government of India Act (1935), S. 311 (1) ; “Ruler”.] 

(23) "Schedule” means a Schedule to this Constitution; 

(24) S^eduled Castes” means such castes, races or tribes or parts of or 
groups within such castes, races or tribes as are deemed under Art. 341 to be 
Schedded Castes for the purposes of this Constitution; 

(25) "Scheduled Tribes” means such tribes or tribal communities or parts of 
or groups within such tribes or tribal communities as are deemed under Article 342 
to be Scheduled Tribes for the purposes of this Constitution’ 

(26) “Securities” indudes stock; 

[Government of^India Act (1935), S. 311(2): “securities”.] 

(27) "Sub-dause” menas a sub-clause of the clause in which the expression 
occurs; 

(28) taxation” includes the imposition of any tax or impost, whether general 
or local or special, and “tax” shall be construed accordingly; 

[Government of India Act (1935), S. 311 (2): “taxation”,] 

(29) “tax on income” includes a tax in the nature of an excess profits tax- 

[Government of India Act (1935), S. 311 (2): “tax on income*’.] 

»[ (30) “Union territory” means any Union territory specified in the First 
Schedule and includes any other territory comprised within the territory of India 
but not specified in that Schedule.] 

[a] Substituted for original clause (30) by the Constitution (Seventh Amendment) Act, 
1956, S. 29 and Schedule [1-11-1956]. 


ArUele 366 — Note 5 (e) (eootd.) 

(1944) Reg. 11 (1) is an existing law and 
continues to be in force until altered, 
repealed or amended. AIR 1956 Pat 228 
(233) = 1956 Pat LR 110 (DB). 

(13) The provisions of City of Banga* 

lore improvement Act (5 of 1945) modi* 
fying the provisions of the Mysore Limd 
Acquisition Act (7 of 1894) are clearly 
provisions of an existing law. AIR 1W3 
Mys 218 (231) » 39 Mys LJ 859 (DB). 

(Reversed on another point in AIR 1060 
SC 477.) 

(14) The Mysore Agriculturists Relief 
Act (18 of 1928) is an existing law with- 
in the meaning of Article 366 (10) and 
therefore is saved bv Article 372. AIR 
1965 Mys 54 (58) (FB). 

(15) Indian Ports Act (1908) S. 3 is 
an "existing law” when it was extended 
to Goa, Daman and Diu. AIR 1969 Goa 
16 (26). 

(16) Travancore Taxation on Income 
(Investigation Commission) Act (14 of 
1124) was existing law. AIR 1962 Ker 
38 (40) = 1961 Ker LT 558 (FB). 

(17) Travancore Adaptation and Ap< 

plication of Laws Order was good law in 
force after 26th January, 1950. AIR 1952 
Trav-Co 14 (19) 1960 Ker LT 169. 

(18) S. 60 of Cantonments Act (1024) 
was "a law in force” at the time of com- 
mencement of Constitution and is saved 
by Art. 372. AIR 1967 All 16 (19). 

(19) Act not violating S. 299 (2) of 

Government of India Act is an existing 
law within the meaning of Art. 866 (10), 


AIR 1967 Puni 225 (232) = 68 Pun LR 
762 (FB). 

(20) Mysore Forest Act (11 of 1900) 

S. 37 conferring powers to make rules is 
an existing law” but not the “rules'* 
framed after the Constitution. AIR 1967 
SC 1189 (1192) = (1967) 2 SCR 361. 

(AIR 1963 Orissa 24, Overruled.) 

(21) Bihar Sugar Factories Control Act, 
1937 and Rules framed thereunder were 
an existing law within the Article till 
Essential Commodities Act, 1955 was 
passed and enforced. AIR 1969 Pat 8 
(10) (DB). 

6 (c). Acts, etc. Judicially not recog- 
nized as *‘exlstliig law.’* — (i) Sales Tas 
Act passed before commencement of Con- 
stitution — Material and substantial al- 
terations made by amendments subse- 
quently — Amendment even making new 
law for some areas of States — Original 
Act ceases to be ‘’existing law” within 
Article 306. AIR 1963 Ker 202 (209, 210) 
= 1963 Ker LT 141. (AIR 1962 Cal 269 
Dissented.) 

(2) T*he rules in Bihar and Orissa Edu- 
catfoD Code are merely departmental 
regulations which do not create any 
statutory or legally binding rights and 
duties. AIR 1952 Orissa 259 (259) = 18 
Cut LT 334 (DB). 

(3) Entry in appendix IV. East Punjab 

Land Resettlement Manual has no fore* 
of law. (1965) 67 Pun LR 867 (870) 

(DB). 

( 4 ) First and second provisos to the 
sub-section are ultra vires Section 290 
(2) of the Govemment of India Act 1996 
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Article 366 — Note 6 (d) (conld.) 

being still-bom are not ^ existing 
within the meaning of Article 366. AIR 
1966 Puni 507 (509) = (1966) 68 Pun 

LR (D) 240 •* AIR 1970 Delhi 44 (52) 

(DB). 

(5) Notification under Section 27. Bihai 
and Orissa Excise Act (2 of 1915) im- 
posing countervailing duty on foreign 
liquor imported into State — Later noti- 
fication in 1961, enhancing the duty — 
Held, the Act and previous notification 
being 'existing law* were saved hy Arti- 
cles 305 and 372 and notification^ was 
valid — Later notification was not exist- 
ing law' and must be struck down as in- 
valid as it violated Articles 301 and 304. 
AIR 1966 SC 1686 (1691, 1692) = (1966) 
1 SCR 865. (ILR (1963) Cut 93 partly 

Reversed.) 

( 6 ) Rule imposing restrictions on trade 
and commerce made after the Conslitu- 
ti(»n under rule making power conferred 
bv Pre-Constitution Act is not 'existing 
law.’ Mere existence of authority in 
State under a Pre-Constitution Act to 
make rules will not make rules made 
under that authority after Constitution as 
existing law. AIR 1967 SC 1189 (1192) =» 
(1967) 2 SCR 361. (AIR 1963 Orissa 24, 
Overruled.) 

(7) Provision in Pre-Constitution Act 
void ah initio is not existing law. AIR 
1970 Delhi 44 (52) (DB). 

6. Clause 12 — “Goods.” — (1) This 
definition is very wide and includes all 
materials, commodities and articles. AIR 
1957 Cal 326 (328) •• AIR 1957 Madh 
Pra 45 (45). 

(2) The term “goods” carries with it 
the implication that the materials, com- 
modities, etc., are for purposes of trade. 
The expression would not include within 
its ambit luggage and personal eflFects. AIR 
1955 Assam 249 (260) (SB). 

(3) Animals and ‘birds in captivity are 
moveable property and are therefore 
“goods.” AIR 1960 Ker 360 (360) = 1960 
Ker LT 538. 

(4) Word “Goods" has not been defined 
in Article 366 (12) in an exhaustive man- 
ners so as to exclude incorporeal movable 
property from the definition. AIR 1969 
Mad 284 (289) = (1968) 1 Mad LJ 480 
(DB). 

(5) Expression ‘goods’ includes ‘elec- 
tricity’. AIR 1970 Cal 75 (78) = 73 Cal 
WN 701. 

7. Clause (14) — “High Court.” — (1) 
The former High Court of Bhopal can- 
not be regarded as a High ^ Court for 
purposes of Article 132 as it does no! 
come under any of the clauses of this 
definition. AIR 1951 Bhopal 11 (12). 

(2) The definition of a High Court in 
Explanation 1 to Article 124 (3) is _a 

special one with reference to the ^ cfuali- 
fications necessary for the appointment 
of a person as Judge of the Supreme 
Court and it does not con^ct with the 
definitions contained in this clause or 


Article 214, Clause (2). AIR 1951 Pat 306 
(307) = ILR 29 Pat 904 = 1952 Cri LJ 
540 (DB). 

(3) Explanation (b) to Clause (2) of 
Article 317 does not conflict with the 
definition of a High Court in Article 214 
(2) (since repealed) or in this clause. AIR 

1951 Pat 305 (307) = ILR 29 Pat 904 = 

1952 Cri LJ 540 (DB). 

(4) Special Appellate Tribunal imder 
Madras Act (30 of 1956) is neither a 
High Court nor a Court — Application for 
leave to appeal to Supreme Court against 
its decision not maintainable. AIR 1962 
Mad 508 (509, 510) = (1963) 1 Mad U 
127 (DB). 

8. Clause (15) — “Indian State.” ~(1) 
The Court can take judicial notice of 
recognition by the Government of the 
Dominion of India on production of 
such documents as the Court might con- 
sider necessary to enable it to take judi- 
cial notice of it* AIR 1944 Sind 188 (190) 
= ILR (1944) Kar 293 =46 Cri U 110 
(DB). 

9. Clause (17) — “Pension**. _ (1) 

Whether cash grant mentioned in M. P. 
Abolition of Cash Grants Act (16 of 1963) 
is pension as defined in Article 366 (17) 
Quaere. AIR 1965 Madh Pra 77 (81) = 

1964 MPLJ 874 (DB). 

(2) Allowance granted by a Ruler to 
his brother on his marriage is a mainten- 
ance allowance and cannot be a “pen- 
sion.” AIR 1969 Madh Pra 127 (129) - 
1969 MPLJ 69 (DB). 

10. Clause (19) — “Public Notification.'’ 

— (1) Printing of notice in official 
gazette which was not out of the press 

— It cannot be deemed to be good notice 
to public at large. AIR 1968 Raj 24 (27) 
= 1967 Raj LW 116 (DB). 

(2) The term Notification has to be 
considered in the light of the meaning 
provided by Rajasthan General Clauses Act 
and a Government order will in law be- 
come a notification when (1) it is pub- 
lished in Government Gazette and (2) 

when the publication is under proper 
authority. AIR 1966 Raj 142 (160) = 

1965 Raj LW 455 (DB). 

11. Clause (20) — “Railway." — (1) 

Company originally registered as tram- 

way under Tramways Act became a 
way after the Railways Act was 

to it except Section 135 of the same- AlH 
1967 SC 1747 (17514 1763) = (1967) 3 

SCR 243. . ... 

12. Clause (22) — “Roleri*. -- (ll 

‘Ruler’ in relation to an Indian State 

must satisfy two conditions: (i) he must 
have signed an agreement as provided uy 
Article 291, and (ii) he must 1^ 

nized by the President as the Rmer oi 
the State. AIR 1965 Bom 195 (196) 

ILR (1955) Bom 62 (DB). , ... 

(2) The definition of Ruler m tms 
clause is artificial and is appU* 

cable only for interpreting the pro^^ 
of the Constitution. AIR 1953 Nag 86 (Boi 
= ILR (1952) Nag 943 (FB). 
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AtUele 360 — Note 12 (contd.) 

(3) Recognition as n Huier docs not 

atter his status ns an Indian citizen which 
he has after the Constitution. AIR 1064 
SC 444 (447) (1004) 5 SCR 1. 

(4) ‘‘Ruler” ns defined in Orissa Private 
Lands of Ruler (Assessment of Kent) Act 
(13 of 1958) has a wider import than the 
deflnition in .\rtic)c im (22). AIR 1004 
SC 1106 (1100) — (1064) 6 SCR 301. 

(5) The definition of ‘Ruler prcscribcvl 
l>y Artiele 366 (22) is an inclusive defini- 
tion nnd its latter part takes in succes- 
sors of a ‘Rider’ who satisfy the test of 
its first part, nnd so, the son who ha.s 
been recognised by the President as the 
successor of his deceased father, must be 
held to be a Rider under Art. 366 (22). 
AIR 1004 SC 1663 (1665) = (1066) 1 SCJ 
273. 

(6) Consent to sue a former Ruler is 

no consent to sue his successor. Succes- 
sor recognised under Article 366 (22) has, 
in his own independent right, the per- 
sonal immunity from civil action. AIR 
1969 Andh Pra 106 (108) = (1969) 1 

Andh WR 271 (DB). 

(7) To be treated as a Ruler under 
Article 363 (1) the claimant must be 
recognized by the President as a Rulei 
under Article 366 (22). AIR 1966 Cal 570 
(572) (DB). 

(8) Orissa State Lands of Rulers (Assess- 
ment of Rent) Act (13 of 1958), S- 5 pro- 
viso would apply to the private lands of 
Rulers as defined in Article 366 (22) but 
not to the private lands of their depen* 
dants or relatives ILR (1964) Cut 948 
(951) (DB). 

(9) The rights guaranteed to a Ruler 
are not “properly”, and as such non- 
recognition of a legal heir of a past 
Ruler docs not involve infringement ol 
properly rights under Article 19 (1) (f)- 
AIR 1963 Puni 461 (467), 

(10) The Paramountcy lyhich the Bri- 

tish Crown enjoyed vis-a-vis the Indian 
States is not now enjoyed by Central 
Government. AIR 1963 Punj 461 (467) 
(DB). „ . 

(11) Ruler of former Stale of Bastar 
which had ceded to Government is ^ 
Ex-Ruler for the purposes of M. P. Aboli- 
tion of Proprietary Rights (Estate, 
Mahals, Alienated Lands) Act (1 of 1951) — 
By agreement of merger, a Ruler of for- 
mer State ceases to be a Ruler but for 
purposes of Constitution and for privy 

purse Even a Court may not recognize 

him as Ruler for purposes outside Con- 
sUlution AIR 1061 SC 776 (778)= (1961) 
2 SCR 601. 

(12) Provisions of Section 87-B Civil 
P. C. granting personal privilege of im- 
inunitv 3r8 not ultra vir6s of Arts. 14 
and 19 (1) (f). AIR 1969 Andh Pra 106 
(107) = (1969) 1 Andh WR 271 (DB). 

(13) The power of President to recog- 
nise a Ruler is a political power which 
is not justiciable. President also has power 
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to willidraw such recognition. Recogni- 
tion does not invest a Ruler with the 
private property of ex-ruler- (1969) 2 
SeWR 699 •• AIR 1969 Andh Pra 423 
(435, 437) (DB). 

13. Clause (24) — ‘‘Scliodiilecl Castes.” — 

(1) For determination of backward 
classes, caste cannot be exclusive consi- 
deration. AIR 1967 Andh Pra .353 (359) = 
(1966) I Andh WR 40,3 (DB). 

(2) Reserved seat for Backward Classes 
for election to Panchayal Election Board 
unilcr Madras Village Panchayal Act can- 
not be contested by a convert to Christia- 
nity. ILR (1963) Andh Pra .500 (507) 

(DB). 

14. Clause (25) — “Scheduled Tribes/ 

— (1) Members embracing Christianity 
do not cease to be Oraons and are en- 
titled to rights and privileges of tribals — 
They can contest election to Parlia- 

mentary seat meant for Scheduled Tribes. 
AIR 1964 Pat 201 (206) (DB). 

15. Clause 28 — "Taxation.” — (1) 

The special contribution payable by an 
employer under Chapter V-A of the Era- 
plyoecs’ State Insurance Act, 1948, is a 
"tax”. AIR 1957 All 136 (139. 141) (DB). 

(2) Toll levied by Government on 

motor vehicles passing over a certain 
bridge wa.s held to be a “tax.” AIR 1958 
Rai 138 (139). 

(3) There can be no doubt that Cus- 

toms duty or Excise duly is an impost 
within the meaning of Article 366 (28). 

Effect of Article .306 (28) read with 

Articles 245, 285 (1) and 289 (1) is that 
properly of the Union is not to be taxed 
in Stale and vice versa. AIR 1963 SC 1760 
(1781) = (1964 ) 3 SCR 787. 

(4) Licence fee under Sections 298 (2) 
and 294 on owners and drivers of rick- 
shaws is not tax but fee involving ele- 
ment of quid pro quo — Fee fixed held 
disproportionate to service rendered and 
was ultra vires, AIR 1962 All 277 (285) = 
1962 All LJ 63 (FB). 

(5) Levy is also a kind of tax and 
Constitution does not make any distinc- 
tion between the two. AIR 1967 All 19 
(23) = 1966 All LJ 622 (DB). 

(6) The word "tax” would include not 
oniv taxes but also cesses and fees. AIR 
1966 Goa 1 (16) (FB). 

(7) Under Article 366 (28) the tax in- 

cludes imposition of any tax or impost 
which means every variety of impost, and 
the mandate is that the word ‘tax’ shall 
be construed accordingly. (1967) 11 Law 
Rep 40 (58) = (1968) 1 Mys LJ 524 

(DB). 

(8) Royalty on minerals under Bihar 

Minor Mineral Concession Rules, 1964 is 
not fee but tax within Article 366 (28). 
AIR 1965 Pat 491 (494) = 1966 BLJR 

325 (DB). 

(9) Royalty under Punjab Minor Mine- 
ral Concession Rules (1964) can neither 
be classed as tax nor fees but it is more 
akin to rent. AIR 1969 Pun] 79 (90) = 
ILR (1969) 1 Punj 680 (DB). 
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367. Interpretation. — (1) Unless the context otherwise requires, the Genera] 
Clauses Act, 1897, shall, subject to any adaptations and modifications that may be 
made therein under Article 372, apply for the interpretation of this Constitution as 
it applies for the interpretation of an Act of the Legislature of the Dominion of 
India. 

(2) Any reference in this Constitution to Acts or laws of, or made by. Parlia- 
ment or to Acts or laws of, or made by, the Legislature of a State ®[® ® ], shall 
be construed as including a reference to an Ordinance made by the President or, 
to an Ordinance made by a Governor, ® ®] as the case may be. 

(3) For the purposes of this Constitution “foreign State” means any State 
other than India : 

Provided that, subject to the provisions of any law made by Parliament, the 
President may by order® declare any State not to be a foreign State for such pur- 
poses as may be specified in the order. 

fa] The words “specified in Part A or Part B of the First Schedule” omitted by the 
Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule (1-11-1956). 

[b] The words “or Rajpramukh”, omitted, ibid. 

[c] See the Constitution (Declaration as to Foreign States) Order, 1950, published as 

C. O. 2, dated 23-1-1950, declaring Commonwealth countries as not foreign States 
for the purposes of the Constitution — Gaz. Ind., 1950, Ext. p. SON. 


ARTICLE 367 — SYNOPSIS 

1. AppIicabUity of General Clauses Acl 

to iaterpretation of the ConsUlu- 
tion — (Clause (!))• 

2. “Foreign State’’’ Clause (3). 

3. Defii^ilion of Stale. Sec Notes under 

Art. 12. 

4. Person. 

5. Pre-Constitution Laws. 

1. Applicability of Ceneral Clauses Act 
to Interpretation of the Constitution — 
(Clause (1)). — (1) The General Clauses 
Act, 1897, was enacted for the purpose of 
the interpretation of the enactments of 
the Central Legislature. Under Art. 372 
this Act continues in force even after the 
Constitution. AIR 1951 All 703 (708) = 
ILR (1953) 1 All 458 = 52 Cri LJ 1094. 

(2) The word “interpretation” in the 

clause has been used in the sense which 
would include “construction” also AIR 
1951 All 703 (708) = ILR (1953) 1 All 

458 = 52 Cri LJ 1094. 

(3) Not only the “general definitions” 
in the General Clauses Act, but also the 
“General Rules of Construction" in the 
Act will apply to the Constitution. AIR 
1951 All 703 (708) = ILR (1953) 1 All 
458 = 52 Cri LJ 1094. (AIR 1951 Bom 
188 (FB), Rel. on.) 

(4) The General Clauses Act is to be 
used for all purposes for which it is used 
in respect of Acts. AIR 1951 All 703 
(708) = ILR (1953) 1 All 458 = 52 Cri 
LJ 1094. 

(5) Under Section 5 (3) of the Gene- 
ral Clauses Act, an Act comes into opera- 
tion immediately on the expiration of 
the day preceding the commencement of 
the Act. Applying the same principle to 
the Constitution (which under Article 394 
came into force on the 26th January 


1950, except certain provisions), it must 
be deemed to have come into operation 
immediately on the expiration of the 
25lh January 1950 and not after 10 A. M. 
on the 26lh January 1950 when the 
President took the oath. AIR 1952 Madh 
B 31 (35) = ILR (1952) Madh B 145 
(DB). 

(6) Notification, dated 25th May, 1961 

altering age of superannuation from 58 
years to 55 years — Governor was com- 
petent to issue notification in view of 
Article 309 read with Article 367 (1). 

AIR 1962 All 328 (332) = 1962 AH LJ 

31 (FB). 

(7) By virtue of S. 16 of the Gene- 

ral Clauses Act, the power of “appoint- 
ment” conferred by Article 229 (1) of 
the Constitution on the Chief Justice of 
a High Court would include the power 
of dismissal- AIR 1966 SC 285 (291) « 

(1955) 2 SCR 1331. 

(8) Definition of ‘offence’ contained in 

Section 3 (38) of the General Clauses Act 
applies to Article 20 (3). AIR 1958 Cal 
682 (685) = 1958 Cri LJ 1469 (DB). 

(Overruled on another point in AIR 1962 
SC 769.) 

(9) Applying Section 21 of General 
Clauses Act read with Article 367 (1), it 
becomes clear that power of Rajpramukh 
or Governor under Article 309 includes a 
power to add. to amend, vary or rescind 
the Civil Service Rules once made* AIR 
1961 Mvs 37 (41) = 38 Mys LJ 828 (DB). 

(10) Interpretation of Statutes — Provi- 
sions should be so read as to harmonise 
one with the other and as to advance 
the remedy intended by the statute. 
(1967) 2 Andh WR 53 = (1967) 1 Andh 
LT 253 (DB). 

(11) On reading Sections 14 and 21 of 
the General Clauses Act, it would follow 
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JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, to Art. 367 shall be added 
the following clause, namely : — 

“(4) For the purposes of this Constitution ns it applies in relation to the State of 
Jammu and Kashmir, — 

(a) references to this Constitution or to the provisions thereof shall be constru- 

ed as references to the Constitution or the provisions thereof as applied 
in relation to the said State. 

(aa) references to the person for the time being recognised l>y the President 
on the recommendation of the Legislative Assembly of the State as the 
Sadar-i-Riyasat of Jammu and Kashmir, acting on the advice of the 
Council of Ministers of the State for the time being in office, shall be 
construed as references to the Governor* of Jammu and Kashmir; 

(b) references to the Government of the said State shall be construed as 

includuig references to the Governor of Jammu and Kashmir acting on 
tlie advice of his Council of Minister : 

Provided that in respect of any period prior to the 10th day of April, 
1965, such references shall be construed as including references to the Sadar-i- 
Riyasat acting on advice of his Council of Ministers; 


Article 367 — Note 1 (contd.) 
that the power to make rules regulating 
the conditions of service also implies a 
power to vary, amend or rescind these 
provisions issued in the form of Notifica- 
tions, Orders or Rules. (1967) 10 Law 
Rep 555 (DB). 

(12) Inclusive definition of State in 
Section 3 (58). General Clauses Act. being 
repugnant to subject or context of Arti- 
cle 246 does not apply by virtue of Arti- 
cle 367. AIR 1968 SG 637 (641) = (1068) 
2 SCR 103. 

(13) By virtue of this article, Section 3 
(58), General Clauses Act applies to inter- 
pretation of Article 3. Hence “State” in 
that article includes Union Territories. 
AIR 1966 SC 644 (648) = (1967) 1 SCR 
430. (The contrary assumptions in AIR 
1066 SC 845 held not correct.) 

2. "Foreign State” — (Clause (3)). — 

(1) When a question arises as to the 
boundary between one country and 

foreign country adjacent to it, the munici- 
pal Courts can only act on the view of 
the Government of the country and can- 
not decide the question independently. 

AIR 1949 FC 143 (146, 147) =* 1940 FCR 
809 := ILR (1960) 1 Cal 530. 

(2) Under the proviso to clause (3) 

read with Article 392 (3), the Governor- 
General has promulgated the Constitu- 

tion (Declaration as to Foreign Slates) 
Order, 1950. The effect of the Order is 
only that a State in the Commonwealth 
is not a foreign State for the purpose ^ ol 
the particular article of the Constitution 
in which the expression ‘‘foreign State 
occurs. AIR 1957 Madh B 1 (3) (UB) 
AIR 1966 Madh B 211 (213) (DB). 

(3) Where the question was whether a 
decree passed on 3-1-1951 by Palghal 
Court which was a foreign Court vis-a- 
vis the State of Travancore by virtue of 
the definition in Section 2 (5). Travancore 


Civil P. C. (1100 M. E.,), could be exe- 
cuted in a Court at Perumbavoor in 
Travancore it was held that the interpre- 
tation clause in Article 367 (3) could not 
have any effect on the question. AIR 
1958 Ker 15 (17) = ILR (1967) Ker 1030 
(FB). 

(4) Declaration as to Foreign States 
Order, 1950 does not have the effect of 
making, citizens of Pakistan, Indian 
citizens for purposes of Article 7. AIR 
1961 Pat 112 (115, 116) = 1961 (1) Cri 
LJ 412 = 1961 BLJR 00 (DB). 

(5) By reason of Article 367 (3) State 
of West Bengal was no longer a foreign 
Slate with reference to the State of 
.Mysore. But this only applied to judg- 
ments pronounced after commencement 
of the Constitution. AIR 1960 Mys 1 (6) 
= 37 Mys LJ 645 (DB). 

(6) The old Mysore State and State of 
Madras are now not foreign States in 
relation to each other- AIR 1952 Mys 69 
(73) = 30 Mys LJ 69 (DB). 

(7) Pakistan may not be foreign State 
bv virtue of Clause 2 of the Constitution 
(Declaration as to Foreign States) Order, 
1950 — But that does not mean that a 
citizen of Pakistan becomes a citizen of 
India in order to claim fundamental 
right under Article 19. AIR 1965 Cal 312 
(320) = 1965 (1) Cri LJ 679 (DB). 

(8) The Constitution (Declaration as to 
Foreign Stales) Order 1950, made under 
Article 392 (3) read with Article 367 (3) 
does not take Pakistan outside the cate- 
gory of foreign powers. Pakistan is a 
foreign power for purpose of Section 3 
of Preventive Detention Act (1950), AIR 
1960 SC 625 (627, 628) = 1960 Cri LJ 
764 » (1960) 2 SCR 784. 

3. Definition of Stale. See Notes under 
Article 12. 

4. Person. — (1) .\d hoc committee 

superseding managing committee of a 
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(c) references to a High Court shall include references to the High Court of 

Jammu and Kashmir; 

(d) references to the permanent residents of the said Slate shall be construed as 

meaning persons who, before the commencement of the Constitution (Ap- 
plication to Jammu and Kashmir) Order, 1954, were recognised as State 
subjects undfer the laws in force in the State or who are recognised by 
any law made by the Legislature of the Slate as permanent residents of 
State; and 

(e) references to a Governor shall include references to the Governor of 
Jammu and Kashmir : 

Provided that in respect of any period prior to the 13th day of April, 
1965, such references shall be construed as references to the person recognis- 
ed by the President as Sadar-in-Riyasat of Jammu and Kashmir and as includ- 
ing references to any person recognised by the President as being competent 
to exercise the powers of Sadar-i-Riyasat” — See the Constitution (Applica- 
tion to J. and K.) Order, 1954, Para 2, sub-pava. 14 (b) (as substituted, 
amended, reletlered by C. O. 56 and C. O. 74.) 

(a) J. and K. has a Governor now. See J. and K. Constitution (Sixth Amendment) Act, 
1965, S. 3. 


PART XX 

AMENDMENT OF THE CONSTITUTION 

368. Procedure for amendment of the Constitution. — An amendment of this 
Constitution may be initiated only by the introduction of a Bill for the purpose in 
either House of Parliament, and when the Bill is passed in each House by a majo- 


Artlcle 367 — Note 4 (cootd.) 
school is a domestic tribunal. The domes- 
tic tribunal is a ‘person’ as per definition 
in the General Clauses Act. AIR 1959 
Tripura 27 (32. 33). 

(2) Word ‘person’ — Managing Com- 
mittee of School is a ‘person’ as per 
definition in Section 3 (42) of the Gene- 
ral Clauses Act. AIR 1969 Orissa 30 (31) 
*= 34 Cut LT 1162 (DB). 

(3) Under Section 3 (42) of the Gene- 
ral Clauses Act. “person” shall include 
any company or association or body ot 
individuals, whether incorporated or not. 
The same meaning must be applied to 
the word “person” used in Article 226 
or elsewhere in the Constitution also. 
AIR 1953 Cal 289 (291). 

(4) A corporation which is a person by 
virtue of Section 3 (42), General 
Clauses Act read with Article 367. is a 
citizen and eligible for rights under Arti- 
cle 19. AIR 1961 Ker 268 (280) = 1961 
Ker LT 54. 

5. Pre-Consllfufion Laws. — (1) The 
expression ‘Law made by the Legislature 
of Stale' in Article 254 (1) and Art. 367 

(2) refers to a post-Constitution law. 
AIR 1960 Bom 532 (538. 539) = 62 Bom 
LR 277 (DB). 

(2) Consultations under Article 234 held 
before 26-1-1950 — Section 6 of the 
General Clauses Act read with Article 367 
will save validitv of the consultation. 


AIR 1968 All 67 (73) = ILR (1967) 2 

All 271. 

(3) The declaration by the Government 

must be declared void as from date of 
enforcement of Constitution. AIR 1954 
.411 608 (617, 622) = ILR (1955) 1 AH 

162 (DB). 

(4) C. P. and Bcrar Sales Tax Act 

(XXI of 1947) Section 2 (g), Expl. II (as 
originally enacted and in force during 
the material period was intra vires by 
virtue of Section 6 of General Clauses 
Act read with Article 367. 1961 MPLJ 

894 (DB). 

(5) Offence committed and prosecution 
launched before Constituiton came into 
force — Result of prosecution not affected 
in view of Section 6 of the Genera) 
Clauses Act. AIR 1951 Mys 26 (27) = 52 
Cr LJ 251 (DB). 

ARTICLE 368 — SYNOPSIS 

1. Scope. 

2. Methods of amendment. 

3. Procedure. 

4. Amendment of Fundamental Rights. 

5. Constitution (171b Amendment) Act 

1964. 

1, Scope. — (1) Any attempt to amend 
the Constitution by a Legislature other 
than the Parliament and in a manner 
different from that provided in the arti- 
cle will be void and inoperative. AIR 
1958 Bom 94 (98) (DB). 
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rity of tho total membership of tliat House and by a majority of not less than two- 
thirds ot the members of that House present and voting, it shall be presented to 
me Fresictent for his assent and upon such assent being given to the Bill, the 
Constitution shall stand amended in accordance with the terms of the Bill : 

Provided that if such amendment seeks to make any change in — 

(a) Article 54, Article 55, Article 73, Article 162 or Article 241. or 

(b) Chapter IV of Part V. Chapter V of Part VI, or Chapter I of Part XI, or 

(c) any of .tlie Lists in the Seventli Schedule, or 

(d) the representation of States in Parliament, or 

(e) the provisions of this article, 

the amendment shall also require to be ratified by the Legislatures of not less than 
one-half of the States ® ®] by resolutions to that effect passed by those Legis- 
latures before the Bill making provision for such amendment is presented to the 
President for assent. 

[a] The words “specified in Part A or Part B of First Schedule” omitted by the Con- 
stitution (Seventh Amendment) Act, 1956, S. 29 and Schedule (1-11-1956). 

N [b] For matters not deemed to be amendments of' the Constitution within this Article, 
See Art. 4 (2); Art. 169 (3); Art. 240 (2); Sch. V, Para. 7 (2); Sch. VI, Para, 21 (2). 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, to Art. 368, a proviso shall 
be added, namely : — 

“Provided further that no such amendment shall have effect in relation to the 
State of Jammu and Kashmir unless applied by order of the President under 
clause (1) of Art. 370” — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (15). 


Artidc 368 ^ Note 1 (conid.) 

(2) Section 9 of the Industrial Dis- 
putes Act, 1947, cannot, take away the 
jurisdiction of the High Court under Arti- 
cle 226, inasmuch as such right can only 
be abridged by on amendment as pro- 
vided in this article. AIR 1951 Raj 161 
(163) = ILR (1951) 1 Rai 361 (DB). 

(3) It cannot be said that the power 
of amending the Constitution provided 
for under this article is conferred not on 
Parliament but on the two Houses of 
Parliament as a designated body. AIR 
1951 SC 458 (461) = 1952 SCR 89 » 30 
Pat 1176. 

(4) Since constitutional amendment 
falls within the exclusive power of Parlia- 
ment, the fact that the effect of such 
amendment is to save matters covered by 
the State List in the Seventh Schedule is 
of no consequence. AIR 1951 SC 458 
(464) = 1952 SCR 89 == 30 Pat 1176. 

(5) This article does not in terms 
exempt Article 1 or the First Schedule 
from its operation. AIR 1957 Andh Pra 
734 (736) = ILR (1957) Andh Pra 345 
(DB). 

(6) Article 4 is as much a part of the 
Constitution as this article. Both of them 
should, therefore, be read together. AIR 
1957 Andh Pra 7.34 (738) = ILR (1957) 
Andh Pra 345 (DB) •* AIR 1957 Bom 
165 (168) » ILR (1658) Bom 32 (DB) 


** AIR 1960 SC 845 (869) » (1060) 3 

SCR 250. (Overruled in AIR 1966 SC 
644 on another point-) ** AIR 1961 
Andh Pra 50 (53) = (1960) 1 Andh WR 
479 (DB). 

(7) Section 6 (a) of the Judicial Com- 
missioners’ Courts (Declaration as High 
Courts) Act, 1950, does not purport to 
amend any part of the Constitution and, 
therefore, it is not ultra vires. AIR 1952 
Him Pra 5 (C) = 1952 Cri LJ 114. 

(8) It was held bv the Supreme Court 
that the adaptation of this article made 
bv the President by the Constitution 
(Removal of DiiTicultics) Order No. 2 of 
26-1-1950 was within the powers con- 
ferred on him bv Article 392 and was 
valid and constitutional- AIR 1951 SC 
458 (462, 463) = 1062 SCR 89 ^ SO Pal 
1176. 

(9) Dispute regarding boundaries be- 
tween India and Pakistan — Reference to 
Tribunal by both countries — Transfer 
of certain territory to Pakistan in pursu- 
ance of award — It is not cession of 
Indian territory — No alteration in Arti- 
cle 1 involved — Constitutional amend- 
ment under Article 368 not necessary. 
AIR 1969 Delhi 64 (71, 72) (DB). 

(10) Debates in Constituent Assembly 
cannot be taken into account for inter- 
prclation of Article 368. AIR 1907 SC 
1643 (1682, 1728) = (1967) 2 SCR 762. 
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Article 308 — Note 1 (contd.) 

(ID Preamble cannot prohibit or con- 
trol in any wav or impose any implied 
prohibitions or limitations on powers to 
amend Constitution contained in Arti- 
cle 308. Nor can the marginal note to it 
control the meaning of Art. 368- AIR 1967 
SC 1043 (1082, 1083) = (1967) 2 SCR 

762. 

(12) Power of Parliament to amend 

Constitution is derived from Articles 245, 
246 and 248 read with Sch. List I, 

Item 97 and not from Article 368 which 
onlv deals with procedure. AIR 1967 SC 
1643 (1669) = (1907 ) 2 SCR 762. 

(13) .Article 368 provides for the proce- 
dure for the amendment of the Constitu- 
tion. The power to amend Constitution 
must inevitably include the power to 
amend Article I and that logically would 
include the power to cede national terri- 
tory in favour of a foreign Slate. AIR 
1960 SC 845 (856) := (1960) 3 SCR 250. 

(14) Division of Berubari Union No. 
12 — .Act intends division half and half 
in substance and not in a mathematical 
wav. AIR 1966 SC 644 (650) « (1966) 1 
SCR 430. 

(15) The Chandernagore Merger Act 
promulgated by Parliament under Arti- 
cle 3 Is not to be deemed to be an 
amendment of the Constitution for pur- 
pose of Article 368. AIR 1962 Cal 248 
(250) = (1961) 43 ITR (ED) 59. 

2. Methods of amendment. — (1) There 
arc constitutions which cap only be al- 
tered with some special formality, while 
there are other constitutions the terms of 
which may be modified or repealed with 
no other formality than is necessary in 
the case of other legislation. The former 
may be described as "controlled" and the 
latter as “uncontrolled" conslilulions, 
AIR 1020 PC 91 (96). 

(2) The Indian Constitution is a con- 
trolled Constitution. AIR 1951 All 257 
(295) = ILR (1951) 1 All 269 (FB). 

(3) Various methods of constitutional 
amendments have been adopted in writ- 
ten constitutions, such as by referendum, 
by a special convention, Ijy legislation 
under a special procedure and so on. 
AIR 1951 SC 458 (461) = 1952 SCR 89 
= 30 Pal 1176. 

(4) The Indian Constitution provides 
for three classes of amendments. AIR 
1951 SC 458 (461) = 1952 SCR 89 = 30 
Pat 1176. 

(5) Amendment of the Constitution 
— Procedure to bo followed — - Alteration 
of text nf existing provision not neces- 
sary. AIR 1966 All 377 (382). 

(6) In India the procedure followed to 
amend the Constitution was to alter the 
text of anv existing provision bv adding 
or deleting or substituting words, AIR 1966 
All 377 (382). 

3, Procedure. — (1) This article is not 
SI '‘c»jmplete code" in respect of the pro- 
cedure provided by it- There are gaps in 


the procedure as to how and after what 
notice a Bill is to be introduced, how it 
is to be passed bv each House and how 
tlie President’s sissent is to be obtained. 
AIR 1951 SC 458 (461) = 1952 SCR 89- 
30 Pal 1176. 

(2) Assuming that amendment of the 
Constitution is not legislation even where 
it is carried out bv ordinary legislation 
by passing a Bill introduced for the pur- 
pose and that Articles 107 to 111 cannot 
in terms apply when Parliament is deal- 
ing with a Bill under Article 368. there 
is no obvious reason why Parliament 
should not adopt, on such occasions, its 
normal procedure, so far as that proce- 
dure can be follow’cd consistently with 
statutory requirements. AIR 1951 SC 468 
(462) » 1952 SCR 89 = 30 Pat 1176. 

(3) Indo-Pakistan Agreement relating 
to division of Berubari Union and Ex- 
change of Cooch-Bihar Enclaves — In- 
volves cession of national territory In 
favour of Pakistan — Implementation of 
agreement bv legislative action essential — 
Law relatable to Article 368 would be 
sufTicient. AIR 1960 SC 845 (865, 461) = 
(1960) 3 SCR 250. (Overruled in AIR 
1966 SC 644 on another point) 

(4) Amendment of Constitution — Rati- 
fication by State Legislatures — Assent of 
Governor not required — Legislature does 
not include Governor — Constitution 
(Fifteenth Amendment) Act (1963) — 
Amendment valid. AIR 1964 Cal 500 (502, 
.503) = 68 Cal WN 958. 

(5) Ratification — Amendment need 

not be placed before or considered bv all 
Slates. AIR 1964 Cal 500 (602, 603) = 

68 Cal WN 958. 

(6) The broad scheme of Article 368 
is that if Parliament proposes to amend 
anv provision of the Constitution not 
enshrined in the proviso, the procedure 
prescribed by the main part of the Arti- 
cle has to be followed. The Bill introduced 
for the purpose of making the amend- 
ment in question, has to be passed in 
each Ilouse bv a ma.iority of the 
total membership of that House 
and bv a maiorily of not less 
than two-thirds of the members of tb®J 
House present and voting. After the bill 
is passed as aforesaid, it has to be Pre* 
sented to the President for his assent 
and when he gives his assent, the ConsU- 
lution shall stand amended in accord- 
ance with the terms of the bill. That is 
the position in regard to the amendment 
of the provisions of the Constitution to 
which the proviso does not apply. 

1965 SC 845 (850, 861) = (1965) 1 SCR 
933. 

(7) Article 226 is one of the 

lional provisions which fall under Cl. (o) 
of the proviso; and so if Parliament in- 
tends to amend the provisions of 
cle 226, the bill proposing to make suen 
an amendment must satisfy the require- 
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PART XXI 


“[TEMPORARY, TRANSITIONAL AND SPECIAL PROVISIONS] 

"’"r *u *0 laws svith respect to certain 

'""Kers in the Concurrent List.— Notwith- 
^^iding an>ahing m this Constitution, Parliament shall, during a period of five 
>ears from the commencement of this Constitution, have power to make laws with 


Article 368 — Note 3 (contd.) 

of the proviso. AIR 1965 SC 846 
(«61) = (1066) 1 SCR 933. 

(8) If the direct effect of the amend- 
ment of fundamental rights is to make 
a substantial inroad on the High Courts’ 
powers under Article 226. it would be- 
come necessary to consider whether the 
proviso would cover such a case or not. 
The proviso would apply where the 
amendment in question seeks to make 
any change, inter alia, in Article 226. and 
the question in such a case would be 
does the amendment seek to make a 
change in the provisions of Article 226? 
The answer to this question would de- 
pend upon the effect of the amendment 
made in the fundamental rights. AIR 
1966 SC 846 (851, 862) = (1965) 1 SCR 
933. 

(9) Chapter VI of Part VI is not 

covered by the Proviso to Article 368- 
So it was not necessary to follow the 
procedure laid down in the proviso in 
order to add Article 233-A In Part VI 
Chapter VI. AIR 1969 All 594 (599) 

(FB). 

4. Amendment of Fundamental Rights. 
— (1) Fundamental rights are outside 
amendatory process and Parliament will 
have no power in future to amend provi- 
sions of Part III so as to abridge or take 
awav fundamental rights therein — Any 
further inroad into these rights will be 
illegal and unconstitutional unless it 
complies with Part III in general and 
Article 13 (2) in particular. AIR 1967 SC 
1643 (1669, 1718) = (1967) 2 SCR 762. 


(2) The Constitution (First Amend- 

ment) Act, 1951, (Fourth Amendment) 
Act, 1955, and (Seventeenth Amendment) 
Act 1964 abridge the scope of the funda- 
mental rights. But on the basis of earlier 
decisions they were declared valid by 
applying the principle of prospective 
overruling. AIR 1967 SC 1643 (1669, 1692, 
1718, 1727, 1742) = (1967) 2 SCR 762 *• 
AIR 1968 SC 1395 (1401) = 1968 Lab 

IC 1625 = (1968) 3 SCR 712 = 71 Bom 
LR 141. 

(3) In view of the decision in Golak- 
nath's case. AIR 1967 SC 1643, the fol- 
lowing cases holding that fundamental 
rights in Part III of the Constitution can 
be modified or abridged may be treated 
a.s impliedly overruled and no longer 
good law. AIR 1951 SC 458 = 1952 SCR 
89 •• AIR 1965 SC 845 = (1965) 1 SCR 
933 in so far as it conceded the power 
of the Parliament to amend Part III of 
the Constitution (on an erroneous inter- 


pretation of Articles 13 (2) and 368.) •* 
(1967) 33 Cut LT 263 = ILR (1967) Cut 
333 (DB) •• AIR 1967 Guj 229 (241) « 
7 Gui LR 597 (DB). 

(4) Per Hidayatullah, J. — We cannot 
abridge or take away the Fundamental 
Rights by the ordinary amending process. 
Parliament must amend Article 368 to 
convoke another Constituent Assembly, 
pass a law under Item 97 of the First 
List of Schedule VII to call a Consti- 
tuent Assembly and then that assembly 
may be able to abridge or take away the 
Fundamental Rights if desired. AIR 1967 
SC 1643 (1706) = (1967 ) 2 SCR 762. 

5. Constitution (17th Amendment) Act 
1964. — ( 1 ) Per majority. — Pith and 
substance of the Act falls within substan' 
live part of Art. 368 and not under Cl. (b) 
of proviso to Article 368 — Act is con- 
stitutionally valid. AIR 1965 SC 846 (863. 
864) = (1966) 1 SCR 933. 

(2) Per maiority:— The Act is not 
ultra vires of Parliament under Arts. 245 
and 246 — It is not land legislation fall- 
ing under Sch. 7, List 2, Entry 18 but 
merciv validates land legislation passed 
bv Stales. AIR 1965 SC 846 (853, 864) =* 
(1965) 1 SCR 933. 


(3) Per majority. — Power to 
amend Constitution can be exercised 
retrospectivelv — Constitution (17lh 
Amendment) Act 1964 not unconstitu- 
tional on ground that it validates Act 
added to ninth schedule but declared in- 
valid. AIR 1966 SC »45 (854) = (1966) 1 
SCR 933 . 


(4) It IS declared bv the Special Bench 
that the Constitution (Seventeenth 
Amendment) Act (1964) is valid though 
on different reasonings. Hidayatullah, J. 
however upheld the validity of S. 2 of 
the Constitution (Seventeenth Amend- 
ment) Act, 1964, but declared that S, 3 
was ultra vires the amending process 
AIR 1967 SC 1643 (1669) == (1967) 2 

SCR 762. 


(5) Acts included in Sch. 9 — Amend- 
ments to those Acts made subsequent to 
such inclusion are not entitled to protec- 
tion under Art. 31-B. AIR 1959 J and K 
35 (39, 41) (FB). 

(6) Ninth Schedule as amended by 
Constitution (17th Amendment) Act 
(1964), together with Article 31-B saves 
Assam Act 9 of 1961. AIR 1966 Assam 
51 (54). 

Article 369 — Note 1 


(1) This article gives power to Parlia- 
ment for a period of five years fronf the 
commencement of the Constitution to 
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respect to tlie following matters as if they were enumerated in the Concurrent List 
namely ; — * 

(a) trade and commerce within a State in, and the production, supply and 
distribution of, cotton and woollen textiles, raw cotton (including ginned 
cotton and imginned cotton or kapas), cotton seed, paper (including 
newsprint), foodstuffs (including edible oilseeds and oil), cattle fodder 
(including oil-cakes and other concentrates), coal (including coke and 
derivatives of coal), iron, steel and mica; 

(1)) offences against laws with respect to any of the matters mentioned in 
clause (a), jurisdiction and powers of all courts except the Supreme 
Court with respect to any of those matters, and fees in respect of any 
of tho.se matters but not including fees taken in any court; 

but any law made by Parliament, which Parliament would not but for the provi- 
sions of this aritcle have been competent to make, shall, to the extent of the in- 
competency, cease to have effect on the expiration of the said period, except as 
respects things done or omitted to be done before the expiration thereof* 

[a] Substituted for ‘Temporary and Transitional Provisions' by the Constitution 
(Thirteenth Amendment) Act. 1962, S. 2 (a) (w. e. f. 1-12-1963). 


JAMMU AND KASHMIR 


In its application to the State of Jammu and Kashmir, Art. 369 shall be omitted 

See ConstituHon (Application to J. and K.) Order, 1954, Para. 2, sub-para. 16(a). 


/ 1 \ T ^ MM * ^ ^ ^ » A 1 • A respect to the State of Jammu and Kashmir. — 

(I) Notwithstanding anything in this Constitution, — 

(a) tlie provisions of Article 238^ shall not apply in relation to the State of 
Jammu and Kashmir; 


Article 369 — Note 1 (conld.) 
make laws with respect to certain mat- 
ters mentioned in Clauses (a) and (b) 
as if they were matters mentioned in the 
Concurrent List. AIR 1951 Cal 120 (123) 

2 CnI 296 = 52 Cri LJ 

9o4 (FB). 

(2) The effect of the words '*as if 
Ihcv^ were enumerated in the Concurrent 
List Is that the provisions of Art. 254 
are attracted in respect of the laws pass- 
ed bv Parliament in exercise of the 
powers conferred by this article. See AIR 

|955 Bom 35 (36) = ILR (1955) Bom 49 
UB). 


, (3) The duly under the Dhoties (Addi- 
tional Excise Duly) Act, 1953, is an ex- 
cise duly which Parliament has the auth- 
ority to levy under Entry 84 of List 1. 
The validity of the legislation cannot be 
questioned on the ground of Parliament's 
encroachment on the State field under 
Entries 24 and 27 of List 2 as produc- 
lion, supply and distribution of cotton 
tc.Nlilcs is the matter mentioned in Cl. (a) 
of this article and as the legislation is 
made within the period of five years 
pre.scribed by the article. AIR 1955 Rai 
114 (119) = ILR (1955) 5 Rai 832 (DB). 

(41 The words ''things' done or omitted 
to l)c done before the expiry thereof” 
aulhori.sc the trial and conviction of a 
person after the expiration of a tempo- 
rar - .Act for the offence committed dur- 
ing the life of the .Act. AIR 1956 Orissa 
104 (199) = ILR (1956) Cut 374 = 1956 
Cri LJ 1334 (DB). 


(5) The Essential Supplies (Temporary 
Powers) .Act, 1946, being a law made by 
Parliament, did come to an end after 
expiry of five years as provided by Arti- 
cle 369 but a prosecution started against 
accused could be continued even after 
expiry of the temporary Act. AIR 1959 
Madh Pra 93 (93. 95) = 1959 Cri LJ 325 
= 1959 MPLJ 65. 

(6) The phrase “things done or omitted 
to be done" is sufficiently wide to con- 
tinue a prosecution not completed under 
a temporary Act. AIR 1959 Madh Pra 93 
(94. 95) = 1959 Cri LJ 325 = 1959 
MPLJ 65. 

(7) Defence of India Rules (1962), 
Rule 35 (5) — Essential commodity — 
Inclusion of wheat and wheat products 
— Not repugnant to any Article in Con- 
stitution. AIR 1964 Cal 279 (283) = 1964 
(1) Cri LJ 662, 

Article 370 — Note 1 

(1) The policy of the Constitution 
which appears from this article is that 
the Constitution was framed for the en- 
tire Union of India but the provisions of 
that Constitution should not apply to the 
territories of the State of Jammu and 
Kashmir until and unless the President 
made an order that they shall apply. 
AIR 1956 J and K 1 (3) = 1956 Cri U 
48 (FB). 

(2) The effect of the article was to 
give iuri.sdiction to the Union Parliament 
to make laws for the Slate on mailers 
specified either in the Instrument of Ac- 
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(b) the power of Parliament lo make laws for the said State shall he limited 

to — 


(i) those matters in the Union List anti the Coneurrent List whieh in 

consultation with the Government of the State, are declared by’the 
President to correspond to matters specified in the Instrument of 
Accession governing tlie accession of the State to the Dominion of 
India as the matters with respect to which the Dominion Legisla- 
ture may make laws for that State; and 

(ii) such other matters in the said Lists as, witli the concurrence of the 

Government of the State, the President may by order specify. 

Explanation. — For the purposes of this article, the Government of the State 
means the person for the time being recognised by the President as the Maharaja 
of Jammu and Kashmir acting on the advice of the Council of Ministers for the 
time being in office under the Maharaja’s Proclamation dated the fifth day of 
March, 1948; 


(c) the provisions of Article (1) and of this article shall apply in relation to 
that State; 


Article 370 — Note 1 (contd.) 

cession or by later additions made wilh 
the concurrence of the State Government. 
AIR 1953 J and K 25 (30) = 11 J and 
KLR 1 (DB). 

(3) The President under this article 
can issue an Order applying the provisions 
of the Constitution after a mere consul- 
tation With the State Government only 
where those provisions relate to a mat- 
ter specified in the Instrument of Acces- 
sion itself. AIR 1956 J and K I (13. 14) 
«= 1956 Cri LJ 48 (FB) *• AIR 1953 J 
and K 25 (32) = 11 J and K LR 1 (DB). 

(4) The power conferred on the Presi- 
dent by this article to make Orders is 
not a delegated power. Hence the consi- 
derations which apply to delegated legis- 
lations cannot be applied to the Orders 
made by the President under this article. 
AIR 1956 J and K 1 (3) = 1956 Cri L.J 
48 (FB). 

(5) The article empowers the President 

to make exceptions and modifications 
when applying the provisions of the Con- 
stitution lo the State of Kashmir. The 
words “exceptions" and "modifications" 
cannot be interpreted by reference to the 
meaning given to them when thev occur 
in the other provisions of this Constitu- 
tion. AIR 19.56 J and K 1 (4) = 1956 Cri 
LJ 48 (FB). (President can except 

particular thing, person or place from 
operation of provision.) 

(6-8) In the context of the Constitution 
the court must give the widest effect to 
the meaning of the word ‘modification’ 
used in Article 370 (1) and in that sense 
it includes an amendment. Therefore the 
President had the power to make the 
modification which he did in .Art. 81. AIR 
SCR 688 •• AIR 1956 J and K 1 (13, 14) 
=» 1956 Cr LJ 48 (FB). 

(9) The expression “modification" also 
means addition. AIR 1959 J and K 35 
(40) (FB). 


(10) When the President added Cl. (c) 

to .Article 35 what he did was to modify 
the provisions of that article and hence 
had iK)t acted beyond his powers- AIR 
1966 J and K 1 (4. 13. 14) = 1956 Cri 

LJ 48 (FB). 

(11) Clause (c) added by Hie President 
to Article .35 in its application lo Jammu 
and Kashmir engrafted an exception on 
the Constitution in resiicct of Funda- 
mental Rights and was not ultra vires 
the pow<‘r of the Pre.«:iclent. AIR 1950 SC 
197 (201) = (1955) 2 SCR 1101 = 1966 
Cri LJ 421 (2). 

(12) Tlie President on 26-1-1950 issued 
the Con.stitution (Application to Jammu 
and Kashmir) Order, 1950. By that Order 
he specified the matters in tlic Union 
List whi( h corrc-spondcd to the matters 
mentioned in the Instrument of Accession 
and also made the Constitution appli- 
cable to the State wilh certain omissions, 
exceptions and modifications- That Order 
was later on superseded by the Constitu- 
tion (.Application lo Janmui and Kaslimir) 
Order, 1954. 

(13) J. and K. Big Landed Estates 
(.Abolition) .Act (XVII of 2007)) was 
passed when Yuvnraj had plenary legis- 
lative powers and hence its validitv can- 
not be challenged- AIR 1959 SC 749 (761) 
= (1959) Supp (2) SCR 270. 

(14) The Inclusion of an Act or provi- 
sion of an Act in the ninth Schedule is 
not made as a matter of course — What 
was brought into the Act subsequently was 
outside the scope of the Ninth Schedule 
and con.sequenlly outside the scope of 
the protection of .Article 31-B. AIR 1959 
J and K 35 (-38, 39) (FB). 

(15) Jammu and Kashmir Detention 
Act, 1.3 of 1961 — Not ultra vires of 
Slate Legislature. -AIR 1969 .1 and K 77 
(87) “ 1969 Cri LJ 907 (DB). 
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(d) such of the other piovisions of this Constitution shall apply in relation 
to that State subject to such exceptions and modifications as the Presi- 
dent may by order*^ specify : 

Provided that no such order which relates to the matters specified in the 
Instrument of Accession of the State referred to in paragraph (i) of sub-clause (b) 
shall be issued except in consultation with the Government of the State : 

ProN-ided further tliat no such order which relates to matters other than those 
referred to in the last preceding pfo\'iso shall be issued except with the concurrence 
of that Government. 

(2) If the concuiTence of the Government of the State referred to in para- 
graph (ii) of sub-clause (b) of clause (1) or in the second proviso to sub-clause (d) 
of tliat clause be given before the Constituent Assembly for the purpose of framing 
the Constitution of the State is convened, it shall be placed before such Assembly 
for such ciecisioii as it may take thereon. 

(3) Notwithstanding anything in the foregoing provisions of this article, the 
President may, by public notification, declare that this article shall cease to be 
operative or shall be operative only with such exceptions and modifications and 
from such date as he ma\’ specify : 

Provided that the recommendation of the Constituent Assembly of the State 
referred to in clause (2) shall be necessary before the President issues such a noti- 
fication. 

[a] Part VII, which contained Art. 238, is now omitted by the Constitution (Seventh 
Amendment) Act, 1956. There is no change made by the said Act in Art. 370. 

[bj See the Constitution (Application to Jammu and' Kashmir) Order, 1954, as amend- 
ed from time to time, 

JAMMU AND KASHMIR 


In exercise of powers conferred by clause (3) of Art 370, the President, on the 
recommendation of the Constituent Assembly of the State of Jammu and Kashmir, is 
plea.sed to declare that, as from the 17th day of November, 1952, the said Art. 370 shall 
be operative with the modification that for the “Explanation" in clause (1) thereof the 
following Explanation is substituted, namely: — 

“Explanation. — For the purposes of this Article the Government of the State means 
the person for the time being recognised by the President on the recommendation of 
the Legislative A.ssembly of the State as the Sadar-i-Riyasat^ of Jammu and Kashmir, 
acting on the advice of the Council of Ministers of the Stale for the time being in 
office.” — See C. O. 44 published in Gaz. Ind., 1952, Pt. II, S. 3, Ext., p. 916. 

[a] Sub-sec, (3) of S. 2 of the Constitution of Jammu and Kashmir (as inserted by the 
J. and K. Constitution (Sixth Amendment) Act, 1965, S. 3) runs as follows : 

“(3) Any reference in this Constitution to the Sad'ar-i-Riyasat shall, unless the 
context otherwise requires, be construed as a reference to the Governor.” 

Section 27 of that Constitution as substituted by the said Amending Act, 
.speaks of appointment of a Governor by the President (of India) by warrant under 
his hand and seal. 


<*[371. Special provision with respect to the States of Andhra Pradesh, Pun|ab, 
Maharashtra and Gujarat. — (1) Notwithstanding anything in this Constitution, the 
President may, by order made with respect to the State of Andhra Pradesh b[® *] 


Article 371 — Note 1 
(1) Member of the Punjab Legislature or 
Regional Committee enjoys no special privi- 
lege or immunity in matter of preventive 
detention — Non oljstante clause in Arti- 
cle 371 cannot have effect of conferring 
some special iminnnily or privilege on mem- 
ber of Legislature. AIR 1966 Punj 255 


(256, 258)= 1966 Cri LJ 793 = 67 Pun 
LR 1165. 

(2) Andhra Pradesh Regional Committee 
Order (1958), Para 3 — Regional Commit 
tee constituted under Para 3 Defect m 
procedure in holding its meetings ^ — Bm 
in pursuance of its report passed into an 
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^vide for the constitution and functions of regional committees of the Logisln- 
uvo Assembly of the State, for the modiRcations to be made in the roles of busi- 
of the Government and in the rules of procedure of the Legislative Assembly 

nio Stftto And for any special responsibility of the Co\*crnor in order to secure 
the proper functioning of the regional committees. 

(2) Notwithstanding anything in this Constitution, the President may by order 
made wiUi respect to ®[tho State of Maharashtra or Gujarat,] provide for any 
special responsibility of the Govenror for — 

(a) the establishment of separate development boards for Vidarbha, Marath- 
wada, ‘•[and the rest of Maharashtra or, as the case may be,] Saurashtra, 
Kutch and the rest of Gujarat with the pro\’ision that a report on the 
working of each of these boards will be placed each year before the 
State Legislative Assembly; 

(b) the equitable allocation of funds for developmental expenditure over the 

said areas, subject to the requirements of the State as a whole; and 

(c) an equitable arrangement providing adequate facilities for technical 

education and vocational training, and adequate opportunities for em- 
ployment in serx'ices under the control of the State Government, in 
respect of all the said areas, subject to the requirements of the State 
as a whole.] 

[a] Substituted for the original Art. 371 by the Constitution (Seventh Amendment) 

Act, 1956. S. 22 (1-11-1956). 

[b] The words *or Punjab’ omitted by the Punjab Reorganisation Act, 1966 (31 of 1960), 

S. 26 (1-11-1966). 

[c] Substituted for 'the State of Bombay* by the Bombay Reorganisation Act, 1960 

(11 of 1960) S. 85 (a) (w. e. f. 1-5-1960). 

[d] Substituted for ‘the rest of Maharashtra,’ by the Bombay Reorganisation Act, 1960 

(11 of 1960), S. 85 (b) (1-5-1960). 

OBJECTS AND REASONS 

*Tt is proposed to replace Art. 371 by another Article making a special provision with 
respect to the States of Andhra Pradesh and Punjab. This article will enable the President 
to constitute regional committees of the State Legislative Assembly and secure their pro- 
per functioning by directing suitable notifications to be made in the rules of business of 
Government and in the rules of procedure in the Assembly.” — S. O. R., Gaz. Ind., 1956, 
Pt. II. S. 2, Ext., p. 221. 

JAMMU AND KASHMIR 

Article 371 shall be omitted — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (16) (a). 

Article 371 — Note 1 (contd.) (4) Reservation of seats for Multi-purpose 

Act — Article 212 (1) applies — Validity candidates under Osmania University Art 
cannot bo questioned on ground of irregu- (9 of 1959) — Source of power is Sec» 26 

larity of procedure. AIR 1965 Andh Pra of Act and Article 371 of the ConstituHon 

306 (310, 313)= (1965) 1 Andh WR 304. — Reservation cannot be challenged. AIR 

1962 Andh Pra 212 (218, 219)= (1962) 1 
(3) Andhra Pradesh Regional Committee Andh WR 60 (DB). , 

Order (1958) and bye-laws made thereunder (5) A. P. Regional Committee s Order 

— Andhra Pradesh Legislative Assembly (1958), Para 1 — Purpose of Order — Avow- 

Rules — • ‘Regional’ bill referred to Regional ed purpose is to protect regional interests of 
Committee — Bill passed by Legislature Telangana. (1968) 2 Andh WR 273 (277) = 
after considering Regional Committee’s re- ILR U969) Andh Pra 129 (DB). 
port •— Absence of notice to some members (6) Andhra Pradesh Buildings (Lease, Rent 
of the Regional Committee about its meet- and Eviction) Control Act (XV of 1960) is 
»ng Effect Proceedings of Committee, net a legislation on markets and hence the 

if null and void — Injunction to restrain procedure laid down in item 8 of the 

Council of Ministers ftom presenting the Andhra Pradesh Regional Committee Order 

Bill to the Governor for assent — Power 1958 need not be followed. ILR (1969) 

of High Court. AIR 1965 Andh Pra 306 Andh Pra 129= (1968) 2 Andh WR 273 
(314, 815)= (1985) 1 Andh WR 304. (284) (DB). 
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o[371A. Special provision vith respect to the State of Nagaland. — (1) Not- 
\\ ith-stanciing anything in lliis Constitution, — 

(a) no Act of Parliament in respect of — 

(i) religious or social practices of the Nagas, 

(ii) Naga customary law and procedure, 

(iii) administration of civil and criminal justice involving decisions 
according to Naga customar)' law, 

(iv) ownership and transfer of land and its resources, 

shall apply to the State of Nagaland unless the Legislative Assembly 
of Nagaland by a resolution so decides; 

(b) llie Governor of Nagaland shall have special responsibility with respect 
to law and order m the State of Nagaland for so long as in his opinion 
internal disturbances occurring in the Naga Hills-Tuensang Area imme- 
diately before the formation of that State continue therein or In any 
part thereof and in the discharge of his functions in relation thereto 
the Governor shall, after consulting the Council of Ministers, exercise 
his individual judgment as to the action to be taken : 

Provided that if any question arises whether any matter is or is not a 
matter as respects which the Governor is under this sub-clause required to 
act in the exercise of his individual judgment, the decision of the Govemoi 
in his discretion shall be final, and the validity of anything done by the 
Governor shall not be called in question on the ground that he ought or 
ought not to have acted in the exercise of his individual judgment ; 

Provided further that if the President on receipt of a report from the 
Governor or otherwise is satisfied that it is no longer necessary for the 
Governor to have special responsibility with respect to law and order in 
the State of Nagaland, he may by order direct that the Governor shall cease 
to have such responsibility with effect from such date as may be specified 
in the order; 

(c) in making his recommendation with respect to any demand for a grant, 

the Governor of Nagaland shall ensure that any money provided by the 
Government of India out of the Consolidated Fund of India for any 
specific service or purpose is included in the demand for a grant relat- 
ing to that sei-vice or purpose and not in any other demand; 

(d) as from such date as the Governor of Nagaland may by public notifica- 

tion in this behalf specify, there shall be established a regional council 
for the Tuensang district consisting of tliirty-five members and the 
Governor shall in his discretion make rules providing for — 

(i) the composition of the regional council and the manner in which 
the members of the regional council shall be chosen: 

Provided that the Deputy Commissioner of the Tuensang district 
shall be the Chairman ex officio of the regional council and the Vice- 
Chairman of the regional council shall be elected by the members there- 
of from amongst themselves; 

(li) the qualifications for being chosen as, and for being, members of 
the regional council; 

(iii) the teiTn of office of, and the salaries and allowances, if any, to be 
paid to members of, the regional council; 

(iv) the procedure and conduct of business of the regional council; 

Article 371-A — Note 1 Hills District made in 1900 and revised in 

(1) Scheduled Districts Act (1874), Sec- 1937 — Rules were validly enacted and 

tions 6 and 7 — Validity — Act was not continue to apply in Nagaland and are n<n 

invalid on ground of excessive delegation also hit either by Article 21 or by Article 14 

of legislative arithoiily • — Rules for Admin- of Constitution. AIR 19C7 SC 212 (223)— 

istration of Justice and Police in the Naga 1967 Cri LJ 265— (1966) 3 SCR 830. 
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(v) the appointment of officers and staff of the regional conncil and 
their conditions of sendees; and council ana 

for the constitution and proper functioning of the regional council 

Notwithstanding anything in this Constitution, for a period of ten years 

formation of the State of Nagaland or foi such further pSd 

“ pedfyTn t“s -eional council, by public 

Tuensang district sliall he carried on by the 


(b) where any money is provided by the Government of India to tlie Gov- 

ernment of Nagaland to meet the requirements of tlie State of Naea- 
land as a whole, the Governor shall in his ciiscretion arrange for an 

^Uitable allocation of that money between tlie Tuensang district and 
the rest of the State; 

(c) no Act of the Legislature of Nagaland shall appl>- to the Tuensang dis- 

trict unless the Governor, on the recommendation of the regional 
council, by public notification so directs and the Governor in giving 

u . with respect to any such Act may direct that the Act 

shall m Its application to the Tuensang district or any part thereof have 
effect subject to such exceptions or modifications as the Governor may 
specify on the recommendation of the regional council : 

Provided that any direction given under this sub-clause may be given 
so as to have retrospective effect; 

(d) the Governor may make regulations for the peace, progress and good 

government of the Tuensang district and any regulations so made may 

repeal or amend with retrospective effect, if necessary, any Act of 

Parliament or any other law which is for the time being applicable to 
that district; 

(e) (i) one of the members representing the Tuensang district in the Legis- 

Assembly of Nagaland shall be appointed Minister for Tuensang 
Governor on the advice of tlie Ghief Minister and the 
Chiw Minister in tendering his advice shall act on the recommendation 
of the majority of the members as aforesaid.^ 

(n) the Minister for Tuensang affairs shall deal with, and have direct 
access to the Governor on, all matters relating to the Tuensang district 
out he shall keep the Ghief Minister informed about the same;, 
f) notwithstanding anything in the foregoing provisions of this clause, the 
nnal decision on all matters relating to the Tuensang district shall be 
made by the Governor in his discretion; 

(g) in Articles 54 and 55 and clause (4) of Aiticle 80, references to the elect- 

ed members of the Legislative Assembly of a State or to each such 
member shall include references to the members or member of the 
Legislative Assembly of Nagaland elected by the regional council esta- 
blished under this article; 

(h) in Article 170 — 

(i) clause (1) shall, in relation to the Legislative Assembly of Nagaland, 

have effect as if for the word ‘sixty’, the words ‘foi*ty-six had been 

substituted; 

(ii) in the said clause, the reference to direct election from territorial 

State shall include election by the members 
of the regional council established under this article; 

(ill) in clauses (2) and (3), references to territorial constituencies shall 

, ®*'®®® territorial constituencies in the Kohima and 

Mokokchung districts. 
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(3) If any difficulty arises in giving effect to any of the foregoing provisions of 
this article, the President may by order do anything (including any adaptation or 
modificatioii of any other article) which appears to him to be necessary for the 
purpose of removing that difficulty : 

Provided that no such order shall be made after the expiration of three years 
from the date of the formation of the State of Nagaland. 

Explanation. — In this article, the Kohima, Mokokchung and Tuensang districts 
shall have the same meanings as in the State of Nagaland Act, 1962.] 

[a] Inserted by the Constitution (Thirteenth Amendment) Act, 1962, S. 2 (w. e. f. 1-12- 

1963 ). 

[b] Constitution (Removal of Difficulties) Order No. X, Para. 2, (w. e. f. 1-12-1963), 
provides that Art. 371A shall have effect as if the following proviso were added 
to clause (2) (e) (i) thereof, namely : — 

“Provided that the Governor may, on the advise of the Chief Minister, ap- 
point any person as Minister for Tuensang affairs to act as such until sudi time 
as persons are chosen in accordance with law to fill the sfeats allocated to the 
Tuensang district in the Legislative Assembly of Nagaland.” — See Gaz. Ind., 29-11- 
1963, Pt. II, S. 3 (i). Ext., p. 833. 


JAMMU AND KASHMIR 


Article 371A shall be omitted — See the Constitution (Application to J. and K.) Order, 
1954, Para. 2, sub-para. (16) (a) (as amended by C. O. 74). 


a[371B. Special provision with respect to State of Assam.— Notwithstand- 
ing anything in this Constitution, the President may, by order made with respect to 
the State of Assam, provide for the constitution and functions of a committee of 
the Legislative Assembly of the State consisting of members of that Assembly 
elected from the tribal areas specified in Part A of the table appended to para- 
graph 20 of the Sixth Schedule and such number of other rnembers of that 
Assembly as may be specified in the order and for the modifications to be made 
in the rules of procedure of that Assembly for the constitution and proper function- 
ing of such committee.] 

[a] Inserted by the Constitution (Twenty-second Amendment) Act, 1969, S. 4 (25-9- 
1969). 


372. Continuance in force of existing laws and their adaptation.-^l) 
standing the repeal by this Constitution of the enactments referred to in Article 395 
but subject to the other provisions of this Constitution, all the law in force in me 
territory of India immediately before the commencement of this Constitution shall 
continue in force therein until altered or repealed or amended by a competeni 
Legislature or other competent authority. 


ARTICLE 372 SYNOPSIS 

1. Scope. 

2. “Notwithstanding the repeal by this 

Constitution. 

3. “Subject to the other provisions of 

this Constitution.’’ 

4. “All the law ‘ in force.” 

5. Explanation 1. 

6. “In the territory of India.” 

7. “Until altered or repealed or amended 

by a competent Legislature or other 
competent authority.” 

8. President’s power to make adaptations 

and modifications of any law in force 
— Clause (2). 

9. Adaptation of Laws Order, 1950. 


10. “Any such adaptation or modifi^tion 

shall not be questioned in a Court 
of Law” — Clause (2). 

11. Explanation III. 

1. Scope. - (1) Clause (1) of ^ 
ovides for the continuance of all the law 
force notwithstanding the repeal or m 
idian Independence Act, 1947, and me 
overnment of India Act, 1^5 by 4^* 
e 395. The continuance of the law con- 
mplated by this clause is sul^ect to me 
her provisions of the Co’f'stimhon. Am 
)56 SC 142 (145)= (1955) 2 SCR 1022— 
)56 Cri L Jour 315. 

(2) The Defence of India Act, 19^ 
hich expired on 30-9-1946 could no 
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(2) For tlie purpose of bringing the provisions of any law in force in the terri- 
tory ^ India into accoixl with the provisions of this Constitution, the President may 
by order make such adaptations and modifications of such law,^^ whether by way 
of repeal or amendment, as may be necessai^ or cxpetiient, and provide that the 
law shall, as from such date as may be specified in the order, liave effect subject 
to the adaptations and modifications so made, and any such adaptation or modi' 
fication shall not be questioned in any court of law. 

(3) Nothing in clause (2) shall be deemed — 

(a) to empower the President to make any adaptation or modification of any 

law after the expiration of ^[three years] from the commencement of 
this Constitution; or 

(b) to prevent any competent Legislature or other competent authority from 

repealing or amending any law adapted or modified by the President 
under the said clause. 


Explanation I. — ^The expression "law in force*’ in this article shall include a 
law passed or made by a Legislature or other competent authority in the territory 
of India before the commencement of this Constitution and not previously repeal- 
ed, notwithstanding that it or parts of it may not be then in operation either at 
all or in particular areas. 


Article 372 — Note 1 (contd.) 
deemed to have been continued by virtue 
of this article. AIR 1954 SC 683 (686)= 
1954 Cri L Jour 1736. 

(3) This article does not have the effect 
of making Section 6 of the General Clauses' 
Act, 1897, applicable to the Defence of 
India Act, 1939, and to the rules and orders 
made thereunder. AIR 1957 Punj 265 (268) 
(DB). 

(4) The rule of construction that the 
Crown is not bound by a statute save by 
e?q>ress provision or by necessary implica- 
tion cannot be called the law of the land 
after the Constitution. It is not ‘a law in 
force* within Article 372. AIR 1967 SC 
997 (1007)= 1967 Cri LJ 950= (1967) 2 
SCR 170. (AIR 1960 SC 1355 and AIR 
1947 PC 34, Overruled.) 

(5) Article 372 must be read subject to 
Article 277 in fiscal matters. ILR (19M) Mys 
116 ** AIR 1964 SC 1172 (1178, 1179)= 
(1964) 6 SCR 962. 

(6) Between the provision in Art. 372 (3) 
(b) of the Constitution and the words in 
Section 120 of the States Reorganisation 
Act, 1056, there is no distinction. The law 
as adapted or modified occupies the field 
for purpose of future amendments equally 
effectively in both cases. AIR 1959 Ker 
182 (182, 183)= 1958 Ker LT 1144 (FB). 

(7) Article 372 cannot be invoked for the 
uipose of coming to the conclusion that 
ection 122, Civil P. C. ceased to be in 

force on commencement of Constitution — 
Applicability of Article 372 postulates that 
there is inconsistency between Section 122 
Civil P. C. and Proviso to Article 227 of 
Constitution. AIR 1969 Guj 18 (20)= 9 
Cuj LR 873 (DB). 

(8) By the execution of the agreement 
between President of India and Raj- 
pramukh of Travancore-Cochin, the effect 
of Article 277 has been completely wiped 


out between the parties and it is no longer 
open to the State to fall back upon Arti- 
cle 277 after the expiry of the agreement. 
AIR 1968 Ker 105 (112)= 1968 Ker LT 
1001 (FB). (1964 Ker LJ 738, Overruled.) 

(9) Deputy Minister of State — Not dis- 
qualified under Article 191 (1) (a) from 
being member of Legislative Assembly or 
Legislative Council — Protection under 
Article 191 (2) available. AIR 1968 Bom 
219 (221)= 69 Bom LR 871. 

(10) U. P. Agricultural Income-tax Act 

(III of 1949) (as amended by U. P. Agricul- 
tural Income-tax (Amendment) Act (XIV of 
1953), Section 2, Clause (II), Explanation 
— Amendment by Explanation is effective 
under Article 372. 1955 All LJ 322 (322, 

323) 1955 All LJ 325. 

(11) Emergence of new State or change 
of sovereignty within State does not bring 
about any change in private rights of its 
citizens or law governing such rights. AIR 

1959 Mad 410 (417). 

(12) As the Court-fees Act (1870) cannot 
be deemed to have been continuing as a 
Central Act when the Constitution came 
into operation it cannot thereafter be con- 
sidered to be an Act of the Union of India. 
This is so by virtue of Article 372 (1). AIR 

1960 Bom 96 (98)= 61 Bom LR 996. 

2. “Notwithstanding the repeal by tln> 
Constitution.” — (1) This saving clause 
limits the operation of Article 395 to the 
enactments actually mentioned therein and 
excludes from its operation the legislation 
passed under such enactments. AIR 1956 
Assam 166 (168) (DB) AIR 1956 Cal 
222 (223) (DB). 

(2) Article 372 saves Essential Supplies 
(Temporary Powers) Act, 1946, in spite of 
the repeal of the Indian (Central Govern- 
ment and Legislature) Act, 1946 on the 
commencement of the Constitution. AIR 
1952 Pat 185 (191)= ILR 31 Pat 97= 1952 
Cri L Jour 493 (FB). 
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Explanation II. — Any law passed or made by a Legislature or other competent 
authority in the tenilory oi India wliich immediately before the commencement of 
this Constitution had e?vtra-lenitorial effect as well as effect in the territory of India 
shall, subject to any such aciai^tations and modifications as aforesaid, continue to 
have such exlra-territonai effect. 


Explanation III. — Nothing in this article shall be constiaied as continuing any 
temporary law in force beyond the date fixed for its expiration or the date on 
which It uouid have expired if this Constitution had not come into force. 

Explanation IV^ — An Ordinance promulgated by the Governor of a Province 
uiKlcr Section 88 of the Government of India Act, 1935, and in force immediately 
before the commencement of this Constitution shall, unless withdrawn by the 
Governor of the corresponding State earlier, cease to operate at the expiration of 
six weeks from the first meeting after such commencement of the Legislative 
Assembly of that State functioning under clause (1) of Article 382, c and nothing in 
this article shall be construed as continuing any such Ordinance in force beyond 
the said period. 


[Government of India Act (1935), Ss. 292, 293: See also the India and Burma 
(Existing Laws) Act, 1937 (1 Edw. 8 and 1 Geo. 6, C. 1), S. 1.] 

[a] See the Adaptation of Laws Order, 1950, (C. O. 4), Gaz. Ind., 26-1-1950, Elxt, 

p. 449 as amended by S. IK. O. 115, Gaz. Ind., 5-6-1950, Pt. II, S. 3, Ext., p. 51; 
by S. R. O. 8170, Gaz. Ind., 4-11-1950, Pt. II. S. 3, Ext, p. 903: S. R. O. 508, 
Gaz. Ind., 4-4-1951, I’t 11, S. 3, Ext, p. 287: S. R. O. H40B, Gaz. Ind., 3-7- 
1952, Pt II, S. 3, p. 616 I. 

[b] Substituted for ‘two years’ by the Constitution (First Amendment) Act 1951, S. 12 
(18-6-1951). 

[c] Article 382 is now omitted by the Constitution (Seventh Amendment) Act, 1956 


(1-11-1956). 


Article 372 — Note 2 (contd.) 

(3) The purpose of the first clause of this 
article was clearly to negative the possibi- 
lity of any existing law being held to be 
no longer in force by reason of the repeal 
of the law which authorised its enactment 
and it is a safeguard usually inserted by 
draftsmen in similar circumstances. AIR 
1941 FC 10 (24)= 1940 FCR 110= ILR 
(1941) Kar (FC) 72. 

(4) The use of the expression “notwith- 
standing the repeal by this Constitution” 
can be fully explained as one designed to 
stress the fact of the subsidiary legislation 
being still alive while the present Act stands 
repealed. AIR 1956 Cal 222 (224) (DB). 

(5) Even an Act repealed by Article 395 
will continue in force subject to the other 
provisions of the Constitution by virtue of 
this article. AIR 1957 SC 540 (556)= 1957 
SCR 488. 

[But see AIR 1954 Mad 543 (547)= ILR 
(1954) Mad 643 (DB).] 

(6) Section 6 of the General Clauses Act 
1897, had no application to the repeal of 
statutes made by Parliament in England, 
(which repeal has been brought about by 
the Constitution) and it is for this reason 
that this article provides that notwithstand- 
ing the repeal of those statutes, the laws 
enacted xmder them and in force immedia- 
tely before ffie commencement of the Con- 
stitution shall continue in force thereafter 
also. AIR 1954 SC 683 (686)= 1954 Cri L 
Jour 1736. 


(7) Section 6 of the General Clauses Act 
which is made applicable to the interpreta- 
tion of the Constitution by Article 367 W, 
can have no application to preserve rights 
and privileges acquired while the Govern- 
ment of India Act was in force. AIR 1954 
SC 158 (163)= 1954 SCR 541. 

(8) The effect of the words “notwith- 
standing the repeal” is that the existing laws 
have been continuous in their operation. 
See AIR 1945 FC 25 (29)= 1945 FCR 1= 
ILR (1945) Kar (FC) 39. 

(9) Santhal Parganas Settlement Regula- ^ 
tions (Reg. 3 of 1872) — ' Was law in forw 
before advent of Constitution — .Still holds 
good by virtue of Article 372. AIR 1969 
Pat 331 (333) (DB). 

(10) The repeal of the Government of 
India Act, 1935, would not confer consti- 
tutional validity on a notification, whic^ was 
ultra vires as contravening the prohibition 
as contained in Section 296 of that Act, 
from the date on which the Constitution 
came into force. AIR 1953 Assam 170 
(175)= ILR (1953) 5 Assam 363 ODB). 

3. “Subject to the other provisions of ffds 
Constitution.” — (1) These words mean that 
if there are other provisions in the Consti- 
tution which make a law passed before 
the Constitution invalid, such a law can- 
not be continued by the provisions or this 
article. AIR 1958 All 126 (131). 

(2) What these words mean is that if 
any law happens to be contrary to any 
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JAMMU AND KASHMIR 

In its application to tlie State of Jammu and Kashmir, in Ailiclc 372 

(i) clauses (2) and (3) shall be omitted; 

(ii) references to laws in force in Uie territories of India shall include references 
to hidayats, ailans, ishliliars, circulars, robkars, itshads, yadashts, State Coun- 
cil Resolutions, Resolutions of the Constituent Assembly, and other instru- 
ments having tlie force of law in the territory of the Stale of Jammu and 
Kashmir; and 

(iii) references to the commencement of the Constitution shall be construed as 
references to tlie commencement of this Order. 

—See Constitution (Application to J. and K.) Order, 1954, Para. 2. sub-para. (16) 
(b) (14-5-1954). 


Article 372 — Note 3 (contd.) 
provision of the Constitution, to that extent 
that law would cease to continue in force, 
that is, it would be rendered void. AIR 
1955 All 99 (104)= ILR (1956) 1 All 107 
AIR 1958 J and K 29 (34)= 1958 Cri 
L Jour 885 (FB) AIR 1964 SC 207 
(213, 214)= (1964) 4 SCR 280. (AIR 1962 
Ker 72 (FB), Reversed.) 

(3) There is an irreconcilable conflict be- 
tween Section 69 read with Section 29 of 
the Cochin Abkari Act (1 of 1077, M. E.) 
and Articles 245 (1) and 246 (3) and hence 
the provisions of the Constitution shall pre- 
vail. AIR 1965 Ker 8 (11, 12, 13)= 1964 
Ker LT* 189. 

(4) The general intent of the Constitution 
is that pre-existing laws are to operate after 
the CoDstitution only so far as they are 
consistent with the Constitution and that 
SO tar as they are not so consistent they 

operate. AIR 1955 Cal 

451 (455) (DB). 


(5) Phrase “Subject to the provisions of 
this Constitution" in Article 372 applied to 
a law made before the Constitution came 
into force — It has no reference to compe- 
tence of Parliament or of a State Legi^a- 
ture to enact such a law after Constitu- 
tion came into force. AIR 1958 All 872 
(875. 876)= 1959 All LJ 17 (DB). (Rever- 
sed on another point in AIR 1962 SC 764.) 

(6) Under Article 372 (1) only such exist- 
ing laws as are in consonance with the 
scheme of the Constitution are saved. 1955 
Andh LT (Cri) 205. 

(7) The general proposition that the word 
law for the purposes of Article 372, as well 
as for Article 265, need not necessarily be 
statute law but any law that had the force 
of law prior to the Constitution would be 
saved by virtue of Article 372 has no vali- 
dity. (1965) 2 Andh LT 297. (AIR 1965 
SC 1061, Distinguished.) 

(8) Notification under Section 27, Bihar 
and Orissa Excise Act (2 of 1915) imposing 
countervailing duty on foreign liquor im- 
ported into State saved by Articles 305 and 
872 Later notification in 1981, enhanc- 
ing the duty invalid as violating Articles 
301 and 304. AIR 1966 SC 1086 (1690)= 
(1066) 1 SCR 865. 
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(9) Expression “subject to other provisions 
of the Constitution" means that it there is 
conflict between pre-existing law and provi- 
sion of the Constitution, latter will prevail 
— Article 372 is subj'ect to Article 278, AIR 
1964 SC 207 (213, 214, 215)= (1964) 4 
SCR 280. (AIR 1962 Ker 72 (FB), Revers- 
cd.) 

(10) The U. P. Sales Tax Act (15 of 1948) 
continued to be in force in the State of 
Uttar Pradesh only to the extent to which 
it did not contravene the provisions of Arti- 
cle 286, Clause (1) (a). AIR 1955 All 99 
(104)= ILR (1956) 1 All 107. 

(11) The U. P. Municipalities Act (2 of 
1916) was continued in force by Sec- 
tion 292 of the Government of India Act, 
1935 and Section 18 (3) of tlie Indian In- 
dependence Act, 1947, and is even now in 
force by virtue of the provisions of Art, 372. 
AIR 1961 AH 583 (586, 588)= 1961 All 
LJ 386. 

(12) Tlie Kerala General Sales Tax Act 
(11 of 1125) does not violate Article 277 
and is therefore within legislative com- 
petence. AIR 1968 Ker 105 (109)= 1968 
Ker LT 1001 (FB). 

(13) No more than Article 13, Clause (1) 
does Article 372 (1) operate as an automatic 
repeal of a statute at the commencement 
of the Constitution even if the statute fails 
to satisfy the test imposed by this Article 
in the phrase “subject to the other provisions 
of this ConsUtution." AIR 1953 Mad 729 
(732)= 1953 Cri L Jour 1364 (DB). 

(14) The words “subj'ect to the provisions 
of this Constitution** do not make this Arti- 
cle subj'ect to the provisions of Articles 245 
and 246. AIR 1958 All 126 (131). 

(15) Motor Vehicles Act (1939), 
Chapter IV-A, Section 68-B (as amended 
by Act 100 of 1956) — Not void as it is 
not repugnant to Article 372 — It is not 
a fetter on future legislation. AIR 1959 
Andh Pra 292 (299, 300)= (1958) 2 Andh 
WR 211 (DB). 

(16) The validity of an Act passed by a 
competent Legislature prior to the Constitu- 
tion cannot be tested in the light of Ae 
legislative distribution of powers effected 
by Seventh Schedule. AIR 1958 All 126 
(131) •* AIR 1957 Ker 146 (149, 150) = 
ILR (1957) Ker 462 (DB) AIR 1954 Pat 
346 (346, 347) (DB). 
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(17) U. P. Zamindari Abclition and Land 
Reforms Act (1 of 1951) — Act does not 
cease to be operative when provincial 
legislature which passed it was dissolved. 
AIR 1953 All 92 (93, 94)= 1952 All LJ 
677 (DB). 

(18) Scheduled Districts Act (1874), Ss. 6 
and 7 — Act and Rules thereunder were not 
invalid on ground of excessive delegation of 
legislative authority nor are thev hit either 
by Art. 21 or 14. AIR 1967 SC 212 (223)= 
1967 Cri LJ 265= (1966) 3 SCR 830. 

(19) The words “subject to the other pro- 
visions of this Constitution” do not render 
the laws passed by a competent authority 
as non-existent. AIR 1958 All 126 (131, 
132) AIR 1955 All 99 (104)= ILR (1956) 
1 All 107. 

(20) The laws which had been passed by 
the Central Legislature prior to the Con- 
stitution do not automatically cease to have 
effect. AIR 1957 Punj 91 (92)= ILR 
(1956) Pun) 1377= 1957 Cri L Jour 540 

AIR 1958 J and K 29 (35)= 1958 Cri 
L Jour 885 (FB) »* AIR 1951 All 816 

(817)= ILR (1952) 1 All 862= 52 Cri 

L Jour 1474 (DB) AIR 1958 Cal 365 

(373). 

(21) The Essential Supplies (Temporary 

Powers) Act, 1946, which is a Central Act 
does not cease to be in force at the date 
of the commencement of the Constitution. 
AIR 1951 All 816 (817)= ILR (1952) 1 

All 862= 52 Cri L Jour 1474 (DB). 

(22) The Police Act, 1861, remains in 
force at the commencement of the Consti- 
tution. AIR 1957 Punj 91 (92)= ILR (1956) 
Pun) 1377= 1957 Cri L Jour 540 AIR 
1958 Cal 365 (372). 

(23) Article 13 expressly renders all laws 
in force in the territory of India immedia- 
tely before the commencement of the Con- 
stitution void so far as they are inconsis- 
tent with the Fundamental Rights contain- 
ed in Part III. AIR 1950 Cal 274 (285, 
286)= 51 Cri L Jour 1110 (SB) ** AIR 
1958 All 126 (131, 132) AIR 1950 Pat 
265 (270)= ILR 29 Pat 335= 51 Cri L 
Jour 1081 (DB). 

^ (24) The following laws have been judi- 
cially held to be inconsistent with Part III 
and, therefore, not continued after the Con- 
stitution: 

(a) Section 14, Fugitive Offenders Act, 

1881 (44 and 45 Viet. c. 69) AIR 
1953 Mad 729 (732, 736)= 1953 Cri 
L Jour 1364 (DB). 

(b) Section 124A, Penal Code, 1860. AIR 

1951 Punj 27 (29, 30)= ILR (1951) 
Punj 193= 52 Cri L Jour 449 (DB). 
[Note ! The validity of this section is 
now not open to question under Art. 19 — 
See in this connection. AIR 1962 SC 955 
(969)= 1962 (2) Cri LJ 103= 1962 Supp 
(2) SCR 769.] 

(c) Bengal Criminal Law Amendment Act 

1930 end W. B. Security Ordinance 


(No. 2 of 1949). AIR 1950 Cal 274 
(286)= 51 Cri L Jour 1110 (SB). 

(d) C. P. and Berar Public Safety Act, 

1948. AIR 1950 Nag 203 (206) = 
51 Cri L Jour 1372 (DB). 

(e) The customary Law of Pre-emption as 

enforced by the Courts prior to the 
Constitution. AIR 1954 Hyd 161 
(163)= ILR (1954) Hyd 85 (FB) 
AIR 1954 Raj 100 (103)= ILR (1954) 
4 Raj 84 (FB). 

(25) The following laws have been held 
to be not unconstitutional and hence con- 
tinued by this Article 

(a) Section 2 (g), Expl. IX of C. P. and 

Berar Sales Tax Act (21 of 1947). 
1961 MPLJ 894. 

(b) Section 20 of Punjab Courts Act (6 
of 1918). AIR 1969 Punj 331 (334, 
335) (DB). 

(c) The Mysore Agriculturists’ Relief Act 

(18 of 1928). AIR 1965 Mys 54 

,, (58) (FB). 

(d) Madras Motor Vehicles Rules (1940) 
Rule 160-C. AIR 1956 Andhra 129 
(132)= 1956 Andh WR 142 (DB). 

(e) Mysore House Rent and Accommoda- 

tion Control Order (1948), Cl. 9 (1). 
AIR 1961 SC 272 (274)= (1961) 1 
SCR 591. 

(f) Rajasthan Stamp Law (Adaptation) Act 

(7 of 1952), Section 6, Second Pro- 
viso. AIR 1961 Raj 181 (181)= 1960 
Raj LW 647 (DB). 

(26) The C. P. and Berar Prohibition Act 
(‘ of 1938) continues to be in force by 
operation of this article. AIR 1951 Nag 
58 (84, 85, 87, 89)= ILR (1951) Nag 646 
= 52 Cri LJ 1140 (FB). 

(27) The Service Rules framed by the 
Orissa Government prescribing knowledge 
of Oriya of a certain standard do not vio- 
late Article 16, and, hence they are conti- 
nued in force by virtue of this Article. AIR 
1955 Orissa 113 (115)= ILR h955) Cut 
510 (DB). 

(28) Civil Servant — Misconduct prior to 
Constitution — Final action taken after 
Constitution should be in accordance with 
Constitution and not according to pre-Con- 
stitution Rules which ceased to have effect. 
AIR 1960 Andh Pra 479 (482)= ILR (1960) 
2 Andh Pra 148 (DB). 

(29) The prerogative of an ex-Ruler of an 
Indian State relating to death sentences is 
inconsistent with the provisions of Arts. 72, 
161 and 238 (now repealed) and, therefore, 
a covenant affirming the prerogative no 
longer survives. AIR 1956 SC 142 (145)= 
(1955) 2 SCR 1022= 1956 Cri L Jour 315. 

(30) Every order of an ex-Ruler of a 
former princely State cannot be regarded 
as law, particularly those which were in 
violation of his own laws. 1968 Jab LJ 
108 (113) (SC). 

(31) Power of Maharaja of Cochin to grant 
suspension, remission or commutation of 
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sentence cannot be invoked or exercised 
after commencement of Constitution. ILR 
(1955) Trav-Co 788 (DB). 

(32) Order by Ruler determining nature 
of some grant — Order is final and fully 
effective — Parties cannot question it or 
can go behind it. ILR (1966) 16 Raj 497 
= 1966 Raj LW 469 (DB). 

(33) Article 133 overrides the right of ap- 
peal under Section 109, Civil P. C. AIR 

1951 Mad 1051 (1055)= ILR (1953) Mad 
65 (DB). 

(34) The right of appeal under Sec. 476B. 
Criminal P. C., must yield to the restrict- 
ed right of appeal under Article 134 of the 
Constitution. AIR 1951 Mad 1060 (1063) = 
ILR (1952) Mad 638= 1952 Cri L Jour 61 
(DB). 

(35) Section 85 (5) of the U. P. Pan- 
chayat Raj Act (26 of 1947), must be 
read .subject to the provisions of Articles 226 
and 227. AIR 1952 All 963 (964)= ILR 
(1952) 1 All 558= 1952 Cri L Jour 1695 
(DB). 

(36) A law may also be repugnant to a 
law made by Parliament and, therefore, it 
will not be continued in force under this 
article read with Article 254. AIR 1952 
Hyd 187 (190)= ILR (1952) Hyd 684 = 

1952 Cri L Jour 1740 (FB). 

(37) Regulation 52 of the Regulations 
framed under Section 266, sub-section (3) 
of the Government of India Act, 1935, is 
not consistent with the Constitution. AIR 
1955 Cal 451 (454, 457) (DB). 

(38) There is nothing in Sections 3 and 
4 of the Madhya Bharat Interim Legislative 
Assembly Act (23 of 1949) which is in- 
consistent with any provision of the Con- 
stitution. AIR 1952 Madh Bha 31 (34) = 
ILR (1952) Madh Bha 145 (DB). 

(39) The provisions of the Manipur Con- 
stitution Act, continue to remain in force 
under this article. AIR 1955 Manipur 41 
(46)= 1955 Cri L Jour 1603. 


4. “All the law in force.” — (1) This ex- 
pression is not defined for the purposes of 
this article, In the absence of any defi- 
nition, the expression would bear its natural 
and grammatical meaning. AIR 1956 
Assam 166 (169) (DB). 


(2) There is not any material difference 
between the expressions “existing law” and 
a “law in force. ' The words “law in force" 
are^ wide enough to include not merely a 
legislative enactment but also any regula- 
tion or order. AIR 1955 SC 25 (31)= 
1955 SCR 735 AIR 1957 Ker 146 (149) 
=ILR (1957) Ker 462 (DB) •• AIR 1966 
Assam 29 (34) (DB). 

(3) ^^No doubt the expression “law u 
force has been generally used as synony 
mous or interchangeable with the expres. 
Sion ejdsting law”, it is of no avail ir 
talcing the matter any further. (IQS'n 32 
Cut LT 263= 9 Orissa JD 41 (DB). 


in 


'Ihe Letters Patent falls under the 
ilefiuition of ‘e.visUng law’ in Article 366 
(10) of the Constitution as it is an order 
made under statutory authority. AIR 1958 
Madh Pra 333 (335. 336)= 1958 MPLJ 
298 (DB). (AIR 1953 SC 357 and AIR 
1955 SC 23, Foil.) 


(5) Bihar Sugar Factories Control Act 
1937 was an exi.sting law within Art. 366 
(10) and continued to he in force under 
Article 372 till the E.ssential Commodities 
Act was passed by Parliament. AIR 1969 
Pat 8 (9, 10) (DB). 


(6) The expression “all the law in force' 
includes any statutory law. AIR 1954 SC 
680 (682) AIR 1953 SC 63 (65)= 1953 
SCR 644= 1953 Cri L Jour 515 AIR 
1954 Trav-Co 131 (135)= ILR (1953) 
Ti-av-Co 1145 (FB) AIR 1952 Pat 185 
(191)= ILR 31 Pat 97= 1952 Cri L Jour 
493 (FB) •• AIR 1951 Nag 58 (84, 85, 87, 
89)= ILR (1951) Nag 646= 52 Cri L Tour 
1140 (FB) ** AIR 1962 SC 167 (169, 170) 
= (1902) 3 SCR 88 *’* AIR 1961 SC 964 
(967)= (1902) 1 SCR 1 AIR 1967 All 
15 (19). 

(7) The expre.ssion “existing laws” inclu- 
des not only Acts passed by the Central 
Legislature but also Acts passed by Gov* 
ernor-General-in-Council and the Provin- 
cial Legislature on concurrent topics, as 
well as the rules made under anv of these 
Acts. (1967) 69 Bom LR 326 (338)= 1967 
Muh LJ 674 (DB). 


(8) There is no repugnancy between 
Bombay Forward Contract Control Act (64 
of 1947) and the Essential Supplies (Tem- 
porary Powers) Act (1946). Article 372 
continued both these Acts after the Con- 
stitution. AIR 1961 SC 823 (827)= (1961) 
2 SCR 780. 


(9) The expression "all the law in force” 
includes an Ordinance. AIR 1956 J & K 
26 (27) (DB) AIR 1955 Cal 614 (615) = 
1955 Cri L Jour 1582 (DB) AIR 1955 
Pepsu 23 (25)= ILR (1954) Patiala 671 

AIR 1952 Pat 148 (Pr 5)= II, R 31 Pat 
170= 1952 Cri L Jour 476 (DB) AIR 
1952 Raj 137 (138)= ILR (1951) 1 Raj 
853 (DB) ** AIR 1952 Trav-Co 66 (69) = 
1950 Trav-Co LR 215 AIR 1960 SC 
1312 (1316)= 1961 Cri LJ 165 AIR 
1969 J and K 5 (6)= 1969 Cri LJ 67 = 
1968 Kash LJ 299 (FB). 

(10) An order by a competent authority 
is covered by the expression “all the law in 
force.” AIR 1956 Assam 166 (169) (DB) •• 
AIR 1952 Assam 95 (96) (DB). 

(11) The expression “all the law in force" 
includes a rule. AIR 1956 Andhra 161 (164, 
165)= ILR (1956) Andhra 13= 1956 Cri LJ 
1049 (FB) ** AIR 1956 Raj 145 (150) 
(DB) •• AIR 1955 Pat 381 (384)= ILR 34 
Pat 608 (DB) AIR 1954 Mad 543 (547) 
= ILR (1954) Mad 643 (DB) AIR 1951 
Mys 65 (65)= 52 Cri L Jour 822 (DB) 

AIR 1956 Andhra 161 (164. 165)= 1950 
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Cri LJ 1049= 1956 Andh WR 456 (FB) 
(1967) 9 Orissa JD 139= ILR (1907) Cut 
735 (DB). , , 

(12) Rules framed by erstwhile Nawab ot 
Tonk are not mere executive orders or domes- 
tic instructions — Rules amount to existing 
law within Article 366 (10). 1961 Raj LVV 
386= ILR (1961) 11 Raj 596 (604, 605) 
(DB). 

(13) So long as the Legislature does not 
pass any Act regarding the recruitment and 
conditions of service of the persons appoint- 
ed to the service of the State, the Saddar- 
i-Riyasat is free to make such rules as it 
desires in order to regulate the conditions 
of service of the State. AIR 1964 J and K 
14 (15)= 1963 Kash LJ 125 (DB). 

(14) Jaintia Hills Autonomous District 
(Administration of Justice) Rules (1953), R. 
22 — Rule is valid provision. AIR 1963 
Assam 31 (36) DB). 

(15) A regulation is a law in force with- 
in this article. AIR 1957 All 436 (438) = 
ILR (1957) 1 All 269. 

(16) Patiala State Forces Regulations — 
Provision being mandatory could not be 
disregarded — Order against provisions held 
illeg^. ILR (1965) 1 Punj 752= 1965 
Cur LJ 269. 

(17) Regulation 11 (1) of Bihar Public 
Service Commission (Limitation of Func- 
tions) Regulation being an existing Law 
continues to be in force until altered, re- 
pealed or amended. AIR 1956 Pat 228 
(232, 233)= 1956 Pat LR 110 (DB). 

(17A) Bihar Sugar Factories Control Act 
(1^7) is a pre-Constitution Act and it could 
have continued to be in force only till it 
was altered, repealed or amended by a 
competent Legislature or other competent 
authority. AIR 1970 SC 267 (269)= 
(1969) 2 see 34. 

(18) Section 11 of Regulation of 1358-F 
not being in conflict with any of the pro- 
visions of the Constitution must be held to 
be in force. AIR 1959 Andh Pra 159 (164, 
165)= (1959) 1 Andh WR 275 (DB). 

(19) A mere executive order cannot come 
within the definition of “e.xisting law” and 
is not, therefore, “a law in force”. AIR 

1955 SC 25 (31)= 1955 SCR 735 AIR 

1956 Trav-Co 117 (118)= ILR (1955) Trav- 
Co 1274 (FB) AIR 1958 Ker 79 (79)= 
ILR (1957) Ker 884 (DB) AIR 1956 
Pepsu 26 (28)= ILR (1955) Patiala 703 
AIR 1966 Madh Pra 32 (34)= 1967 MPLJ 
658 (DB) «* AIR 1965 Madh Pra 183 (185) 
= 1965 MPLJ 754 (DB). 

(20) Order holding certain houses to be 
private property of Ruler held to be execu- 
tive and not law. AIR 1967 Madh Pra 6 
(11, 12)= 1967 MPLJ 79. 

(21) A notification issued by the Govern- 
ment or any competent authority in the 
exercise of delegated power of legislation 
is a part of the law itself. AIR 1956 Madh 
Bha 138 (139)= 1956 Cri L Jour 621 (FB) 


AIR 1953 Nag 228 (230)= ILR 

(1952) Nag 802 (DB). 

(22) A notification issued in the exercise 
of executive functions cannot be said to 
be a law in force. AIR 1956 Madh Bha 
138 (139)= 1956 Cri L Tour 621 (FB) 
AIR 1952 Trav-Co 14 (19)= 1950 Trav-Co 
LR 162. 

(23) A notification issued by the Gover- 
nor-General under Section 94, sub-sec. (3), 
Government of India Act, 1935, was an 
order and it was held to come within the 
expression “law in force”. AIR 1955 SC 
25 (31)= 1955 SCR 735. 

(24) A notification issued under Section 4 
of the Essential Supplies (Temporary 
Powers) Act, 1946, was an order and was 
a law in force. AIR 1957 Madh Pra 145 
(147)= 1957 Cri L Jour 1134 (DB). 

(25) The Army Instructions cannot be 
taken to be a law within the meaning of 
this article. AIR 1955 Cal 543 (547) 
(DB). 

(26) The Covenants entered into by tiie 
Rulers of the former Indian States with tiie 
Government of India have not the status 
of law and are not saved by this article. 
AIR 1955 Raj 135 (139, 140)= ILR (1955) 
5 Raj 693 (FB) AIR 1953 Madh Bha 
65 (74)= ILR (1952) Madh Bha 422 (FB). 

(27) Laws of Covenanting States continue 
to operate after merger. AIR 1960 Raj 256 
(276)= 1960 Raj LW 257 (FB). 

(28) Agreement between Rulers and Com- 
pany in shape of contract, exempting com- 
pany from taxes and octroi and granting 
certain privileges in return for certain acts 
done by company — Agreement is not law 
AIR 1964 SC 888 (891)= (1964) 4 SCR 
190 AIR 1963 SC 953 (958, 959)= 1963 
Supp (2) SCR 515 *• AIR 1965 Raj 162 
(166)= 1965 Raj LW 188 (DB). 

(29) Personal grant by Ruler of Nabha as 
a sovereign — It is law — Grant repudiat- 
ed by new Pepsu State — Repudiation is 
not act of State and is justiciable in muni- 
cipal Courts. AIR 1960 Punj 644 (645) = 
ILR (1959) Punj 2341. 

(30) Order by former Ruler of Indi^ 
State fixing certain monthly allowance to be 
paid to his brother — Held order was not 
law. AIR 1966 SC 704 (706, 707)= (1966) 
2 SCR 56. (AIR 1962 Madh Pra 257, Re- 
versed.) AIR 1964 SC 1793 (1796, 1797, 
1798, 1799)= (1964) 7 SCR 112. 

(31) Order by Ruler of former State ol 
Rewa granting pension to State serv^t — 
Order held was not law — Order held ^ 
not make a grant. AIR 1966 SC 820 (^0, 
821). (AIR 1961 Madh Pra 154 (FB) Re- 
versed.) 

(32) Right in forest created by Ruler ol 
Indian State by Tharao — Right not rerog- 
nised by Government after merger or btote 
— Right cannot be enforced in Mumw^ 
Court — Tharao held was not law. AW 
1964 SC 1043 (1056, 1075, lg82, 1092)- 
(1964) 6 SCR 461. (AIR 1961 Gui 151, 

Reversed.) 
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(33) Managing agent’s commission — No 
deduction can be made in computing profits 
— Notification of Ruler disallowing such 
deduction has the force of law. AIR 19G3 
SC 332 (33G)= (1962) 2 SCR $59. 

(34) Kalambandis of 1912 and 1935 — 
Orders issued by absolute monarch like 
Ruler of erstwhile Gwalior State had force 
of law and would amount to existing law. 
AIR 1961 SC 298 (303)= (1961) 1 SCR 
957. (AIR 1953 Madh Bha 257, Reversed.) 

(35) Only those orders of the Ruler which 
are jurisprudentially legislative acts will 
continue as laws under Article 372. AIR 
1964 SC 1903 (1910, 1911, 1912, 1913)= 
(1964) 7 SCR 892. (AIR 1960 Madh Pra 
330, Reversed.) 

(36) Conditions laid do\vn by British 
Government in respect of Jagir land — 
Conditions cannot be deemed to become 
inoperative on wake of independence and 
holders of land do not become absolute 
owners thereof. 1965 Cur LJ 752. 

(37) The article applies not only to sta- 
tutory enactments then in force but to all 
laws, including even personal laws, custo- 
mary laws and common laws. AIR 1941 
FC 16 (31)= 1940 FCR 110= ILR (1941) 
Kar (FC) 72 AIR 1954 Raj 100 (103) = 
ILR (1954) 4 Raj 84 (FB). 

ILR (1954) 4 Raj 84 (FB) AIR 1965 
Bom 9 (11)= 1965 (1) Cri LJ 18= 66 Bom 
LR 356 (DB) AIR 1960 Bora 552 (554) 
= 62 Bom LR 277 (DB) AIR 1959 
Madh Pra 212 (216)= 1959 MPLJ 415 (DB) 
AIR 1958 Madh Pra 423 (425)= 1958 
MPLJ 419. 

[But see AIR 1952 Bom 84 (89)= ILR 
(1951) Bom 775= 1952 Cri L Jour 354 
(DB) AIR 1952 Bom 16 (25) (DB).] 

(38) The article applies to personal and 
customary laws, like Hindu and Muham- 
madan laws, AIR 1954 Hyd 161 (163) = 
ILR (1954) 1 Hyd 85 (FB) AIR 1954 
Raj 100 (103)= ILR (1954) 4 Raj 84 (FB) 
AIR 1956 Cal 222 (224) (DB). 

(39) The article applies to the principles 
of English Common Law which have been 
held by judicial decisions to be applicable 
to India. AIR 1956 Cal 26 (31) ** AIR 

1955 Bom 305 (313)= ILR (1955) Bom 654 
(DB) AIR 1955 Cal 423 (428) ** AIR 
1965 SC 1061 (1068)= (1965) 2 SCR 289 
•• AIR 1965 All 474 (477, 478)= 1964 All 
LJ 958 (DB) AIR 1961 Punj 292 (294, 
295)= ILR (1960) 1 Punj 809 AIR 
1959 Punj 533 (534, 535)= 60 Punj LR 
142. 

(40) The article occurs in Part XXI of 
the Constitution which provides for tempo- 
rary and transitional provisions. It was 
necessary that the law in force should con- 
tinue and, therefore, instead of using the 
expression “existing law” which refers to 
statutes, a comprehensive expression “all the 
law in force” was used in tihe article. AIR 

1956 Assam 166 (169) (DB). 


(41) The Exiilanalion is not exhaustive 
hut only illustrative of the meaning of ‘Taw 
in force”, for the purpose of this article. 
AIR 1956 Cal 222 (224) (DB). 

(42) The levy, assessment and collection 
of land revenue, in respect of ryotwari 
lands, not having been rendered illegal by 
reason of Article 265, are continued by 
force of this article. AIR 1958 Mad 539 
(543)= ILR (1958) Mad 798 (DB). 

(43) Tlie decisions of the Judicial Com- 
mittee of the Priv>' Council are binding on 
tlie High Courts as law in force. AIR 1953 
Orissa 117 (119, 120)= ILR (1953) Cut 
12 (SB) AIR 1953 Bom 209 (212) 

AIR 1952 Nag 205 (207, 210)= ILR (1949) 
Nag 330 AIR 1965 All 65 (67, 68) = 
1964 All LJ 389 (FB) AIR 1953 Cal 
524 (526)= 57 Cal WN 127 (DB). 

[But see AIR 1955 Cal 282 (284. 288) = 
1955 Cri L Tour 792 (DB) ** AIR 1954 
Assam 139 (143)= ILR (1953) 5 Assam 
389 (DB).] 

(44) The Supreme Court will not be 
bound by the decisions of the Privy Coun- 
cil or of the Federal Court. AIR 1954 SC 
245 (249)= 1954 SCR 786 AIR 1964 
Cal 396 (399) (DB). 

(45) The law settled by the Federal 
Court will continue to be applicable even 
after the advent of this Constitution till it 
is altered by the Supreme Court or by a 
competent authority. AIR 1959 Andh Pra 
359 (360) (DB). 

(46) Privy Council decisions are entitled 
to very great respect. AIR 1950 SC 169 
(171)= 1950 SCR 453= 51 Cri L Jour 
1270 AIR 1952 Pat 341 (345)= ILR 
31 Pat 446 (SB). 

(47) In those cases in which judgments 
of Federal Court were reversed by P. C. 
what determines the rights of the parties 
and to be given effect to is the decision 
of the P. C. because of Articles 372 and 
295. AIR 1951 Mvs 72 (75)= 52 Cri LJ 
992= ILR (1951) Klys 284 (FB). 

(48) Treaties which are part of Inter- 
national Law do not form part of the law of 
the land, and, unless expressly made so by 
the legislative authority, cannot he continu- 
ed under this article. AIR 195J Raj 127 
(129)= 52 Cri L Jour 1021 (DB). 

(49) After the attainment of a sovereign 
independent status, the Courts in India are 
not bound to follow the English rules of 
Private International Law or for the matter 
of that, anv rule, excepting their own. AIR 
1952 Cal 508 (510, 523). 

(50) Section 12 or Section 14 of the 
Fugitive Offenders Act, 1881 (44 & 45 Viet, 
c. 69), which is an Act of the British Par- 
liament, has no force in India by reason of 
the provisions of this article. AIR 1954 SC 
517 (519)= 1955 SCR 280= 1954 Cri L 
Jour 1337. 

(51) Institution incorporated under Royal 
Charter — Approval from Privy Council not 
obtained as required by the Charter — Suit 
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by member to restrain giving effect to bye- 
laws not maintainable — It could not be 
said that by virtue of Clause 22 of Adapta- 
tion of Laws Order read with Article 372 
of Constitution Crown could exercise under 
Clause 18 of Charter anv authority. AIR 
1964 Cal 73 (75, 76)= 67 Cal WN 960. 

(52) Article 372 (1) read with the expla- 

nation, provides for keeping intact the sum- 
mary iurisdiction of the High Courts to 
punish for contempt of Court which was 
valid law prior to enforcement of Constitu- 
tion. AIR 1960 Pat 430 (446)= 1960 

Cri LT 1254= 1960 BLJR 622 (FB) 

AIR 1969 Delhi 201 (207)= 1969 Cri LT 
884 (FB) AIR 1968 Ker 301 (309) = 
1968 Cri LJ 1424= 1968 Ker LT 157 

(DB). 

(53) Provisions for administration of jus- 
tice made by notification of 1903 did not 
forni part of law in force in territories of 
India immediately before commencement of 
Constitution — Hence Article 372 has no 
application to those provisions. (1965) 69 
Cal WN 692. 

(54) Hindu Women’s Rights to Property 

.^ct (1937), does not apply to devolution or 
succession to agricultural lands even after 
enactment of Constitution AIR 1965 Puni 
254 (256)= 65 Pun LR 1103 (DB) AIR 
1968 Cal 83 (85)= 71 Cal WN 321 (DB). 

(55) Ori.ssa Mining Areas Development 
Fund Act (27 of 1952) — Validity — Sub- 
fect-matter of Act falls under Li.st II, Entries 

23 and 66 of Sch. 7 of the Constitution 

Validity not impaired by List I, Entries 52 
and 54 read with Central Act 65 of 1951 
and Central Act 53 of 1948 respectively. 
AIR 1961 SC 459 (472, 473)= (1961) 2 
SCR 537. 

(56) The Madras City Municipal Act 
having been enacted while the powers of 
the Local Legislatures were governed by 
the Government of India Act, 1915, the 
constitutional validity of the legislation is 
not open to any challenge. AIR 1964 SC 
1172 (1174)= (1964) 6 SCR 846. 

5. Explanation I. — (1) This Explanation 
provides that even though a law has not 
been brought into force at all or in any 
particular area, it shall still be regarded as 
a Maw in force' if it has been passed by a 
Legislature or other competent authority in 
the territory of India and has not been 
repealed. AIR 1956 Cal 222 (225) (DB). 

(2) The Constitution has given an extend- 
ed meaning to the expression ‘Maw in force” 
by including therein any law or any part 
thereof which may not be in operation at 
the date of the commencement of the Con- 
stitution at all or in particular areas. AIR 
1952 Bom 16 (23, 24) (DB). 

(3) The phrase “in the territory of India” 
in Expl. I to Article 372, governs the ex- 
pression ‘the law marie by the authority'. 
AIR 1956 Andhra 161 (165)= ILR (1956) 
Andhra 13= 1956 Cri L Jour 1049 (FB) 


(4) The term “other competent authority” 
in Explanation I is wide enough to include 
the Governor or any other authority which 
has been empowered to make rules and 
regulations having the force of law. AIR 
1954 All 813 (814, 815)= ILR (1955) 2 All 
800 (DB). 

(5) When the Constitution intends to refei 
to a law which is in force at the time of 
the Constitution it uses the expresion “law 
in force” and “existing law” means law 
enacted before the Constitution though il 
may not have been brought into operation 
in whole or in part. AIR 1954 Mad 621 
(631, 632) (DB). 

(6) In this Explanation the emphasis is 
on laws duly passed by a Legislature but 
not yet brought into force. It thus con- 
templates a particular class of Acts and 
does not seek to restrict the scope of the 
ex-pression “law in force” in clause (1) of 
the article. AIR 1956 Cal 222 (225) (DB). 

(7) The Police Act, 1861, is a piece of 

legislation which though in existence does 
not come into force in any area by 
itself. In view of this Explanation, 
this Act would be a “law in force”. 
AIR 1957 Raj 28 (29)= ILR (1956) 

6 Raj 636 (DB). 

(8) Held on facts that the expression 
“cease to be in force” in Clause 8 of Pro- 
vinces and States (Absorption of Enclaves) 
Order (1950) was not analogous to repeal; 
it only suspended the operation of Ae C. P. 
and Berar Panchayats Act on 20-1-50 so 
far as the village in question was concern- 
ed and, therefore, that Act continued to be 
in force ^ in that village as it was a “law 
in force” as expounded by this Explana- 
tion. AIR 1954 Madh Bha 78 (80)= ILB 
(1954) Madh Bha 366= 1954 Cri L Join 
795 (DB). 

(9) The Indore Stamp Act Adaptation Act 
(5 of 1950), which received the assent of 
the Rajpramukh on 24-11-1949, but became 
operative from 29-1-1950 is a law continu- 
ing in force after the commencement of the 
Constitution by virtue of this article read 
with the Explanation. AIR 1956 Madh 
Bha 177 (178)= ILR (1956) Madh Bha 
339 (DB). 

(10) In order that a law not in operation 
at the date of the commencement of the 
Constitution may be included in the 
expression “law in force” it is necessary 
that it should have been passed or made 
by a Legislature or other competent autho- 
rity before the commencement of the Con- 
stitution. AIR 1958 All 126 (131). 

(11) The High Court is a “competent 
authority” for the purpose of the Rules of 
Procedure made by it under the Code of 
Civil Procedure. AIR 1956 Andhra 161 
(165)= ILR (1956) Andhra 13= 1956 Cri 
L Jour 1049 (FB). 

(12) The phrase “in the territory of India 
in this Explanation governs the expression 
“the law made by the authority.” If the 
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Article 372 — Note 5 (contd.) 
authority though residing outside the terri- 
tory of India, nad jurisdiction to make law 
in India, it is a law made by an authority 
in the territory of India. AIR 1956 Andhra 
161 (165)= II.R (1956) Andhra 13= 1956 
Cri L Jour 1049 (FB). 

6. “In the territory of India.” — (1) This 
article refers to those laws which were in 
force in the territory of India and does 
not in tem\s continue any laws which had 
international implications. AIR 1951 Punj 
356 (356). 

(2) This article has not the effect of keep- 
ing alive Section 122 of the British Bank- 
ruptcy Act, 1914 (4 & 5 Geo. V, C. 59). 
AIR 1951 Punj 356 (356). 

(3) The Imperial Copyright Act ot 1911 
was “a law in force in tl\e territory of 
India immediately before the commence- 
ment of the Constitution” and it continues 
in force by virtue of Article 372 (1). AIR 
1959 Mad 410 (416). 

7. “Until altered or repealed or amend- 
ed by a competent Legislature or other 
competent authority.” — (1) The article re- 
cognises the contingency of an existing law 
being altered, repealed or amended. AIR 
1953 Mad 260 (260) (DB). 

(2) The article confers necessary power 
on a competent Legislature or other autho- 
rity to alter, repeal or amend, although the 
expression “until altered or repealed, etc.” is 
expressed in a negative form. (1953) 24 
ITR 280 (297) (DB) (Cal). 

(3) Letters Patent (Bombay), Clause 16 — 
— States Reorganisation Act (1956), Sec- 
tions 52 and 69 — High Courts Act (1861), 
Sections 1 and 9 — Jurisdiction conferred 
by Clause 16 of Letters Patent — Not 
impervious to legislative interference by 
State Legislature. AIR 1965 Mys 76 (84) = 
(1965) 1 Mys LJ 158 (DB). 

(4) Power of Parliament to legislate — 
Power overrides restrictions imposed by pre- 
Constitution legislations. AIR 1966 Pat 375 
(378)= 1966 Cri LJ 1183 (DB). 

(5) Where an authority is given power to 
exercise legislative functions by means of 
an order such order is legislative in its 
nature. 1962 Ker LT 766. 

(6) The word “until” ordinarily connotes 
a point of time and the egression “until 
altered, repealed or amended” is equivalent 
to saying “until the alteration, repealment 
or amendment.” AIR 1941 FC 16 (31)= 
1940 FCR 110= ILR (1941) Kar (FC) 72. 

(7) The word "until” in this article does 

not refer to the date on which the law 
altering or repealing or amending the exist- 
ing law may be made, but refers to the 
date widi effect from which such law may 
be made to operate, whether that date be 
in the future or in the past. (1953) 24 ITR 
280 (297) (DB) (Cal). , , ^ 

(8) There is nothing in diis article which 
debars a competent Legislature, which has 
altered, repealed or amended a previously 


(wisfing law. from giving tlio new nrovi.sion 
a velrospiHliv(‘ offtH-t from dafes earlier than 
when tlu' Act was passeil. AIR 1941 FC 
16 (31)= 19 t0 FCR 110= ILR (1941) Kar 
(FC) 72. (AIR 19-10 All 272 (280) (FB). 
Reversed.) AIR 1953 Madh Bha 65 (74) 
= ILR (1952) Madh Him 422 (FB) AIR 
1941 Lah 182 (183) (FB) (1953) 24 ITR 
280 (297) (DB) (Cal) AIR 1953 Mad 260 
(260) (DR) AIR 1951 Bom 438 (439) = 
ILR (1952) Bom 590 (DB) AIR 1941 Pat 
413 (414, 415) (DB) ILR (1956) 2 Cal 
516 (528)= 24 ITR 280 (DB). 

(9) Unless there is an Act which actually 
aUers, repeals or amends it, that law must, 
in view of the provisions of thivS article, 
continue in force and cannot be considered 
as non-existent. AIR 1941 FC 16 (31) = 
1940 FCR 110= ILR (1941) Kar (FC) 72. 

(10) Madras Hindu Religions Endowments 
Act (II of 1927), Section 69 — Constitu- 
tionalih* — Act was valid and continued to 
be in force till it was replaced by Madras 
Act (XIX of 1951) by reason of Article 372. 
AIR 1963 Andh Pra 292 (294, 295) (DB). 

(11) It is not absohitely necessary that a 
statute must be repealed by express langu- 
age. Repeal, and certainly alteration or 
amendment, can be effected by necessary 
implication. AIR 1941 FC IG (31)= 1940 
FCR 110= ILR (1941) Kar (FC) 72. 

(12) The prerogative of the Maharaja of 
Cochin relating to the execution or the 
death sentences must be deemed to have 
been repealed or abrogated by competent 
legislative authority after the coming into 
force of the Constitution. AIR 1956 SC 
142 (145)= (195.5) 2 SCR 1022= 1956 Cri 
L Jour 315. 

(13) The Acts, which are repugnant to 
each other, need not necessarily be of dif- 
ferent Legislatures; one may be the main 
Act and the other, an amending one. 1955 
All L Jour 325 (326). 

(13-A) The provisions of the two statutes 
should be so incompatible that obedience to 
one should necessarily mean the breach of 
the other. AIR 1956 Madh Bha 199 (206) 
= ILR (1956) Madh Bha 353 (DB). 

(14) There is a considerable difference 
between a case of an implied repeal and 
the contention that an existing State law 
shall not prevail because it is repugnant to 
the law made by the Parliament. What is 
repealed ceases to exist, and is, excepting 
for certain limited purposes, as if it was 
never enacted. But that is not so with the 
latter case. AIR 1956 Madh Bha 199 (206) 
= ILR (1956) Madh Bha 353 (DB). 

(15) Bombay City Land Revenue Act (2 
of 1876), was in force in India immediate- 
ly before the commencement of ihe Con- 
stitution and it must continue in force until 
altered or repealed or amended. AIR 1955 
Bom 305 (313)= 57 Bom LR 345 (DB). 
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(16) Coal Production Fund Ordinance 
(1944) was permanent — Repealing Ordi- 
nance (6 of 1947) after its expiry could not 
have any effect on Ordinance of 1944 to 
the extent saved. AIR 1962 SC 1281 (1286) 
= (1962) Supp 3 SCR 436. 

(17) The “Mulki Rules” in force in for- 
mer Hyderabad State to the extent they 
were not inconsistent with the constitutional 
provisions were good law even after the 
Constitution came into force until they were 
repealed bv a Parliament Act 44 of 1957. 
ILR (1968) Andh Pra 101 (109) (DB). 

8. President’s power to make adaptations 
and modifications of any law in force — 
Clause (2). — (1) This clause empowers the 
President to make such adaptations and 
modifications of any law in force as may 
be necesary or expedient and provides that 
thereafter that law will have effect subject 
to the adaptations and modifications so 
made. AIR 1950 Nag 203 (206)= 51 Cri 
L Jour 1372 (DB). 

(2) The power to make adaptations and 
modifications was given to the President to 
suit the new circumstances brought about 
l)y the Constitution. AIR 1951 Cal 120 
(122)= ILR (1952) 2 Cal 296= 52 Cri L 
Jour 934 (FB). 

(3) By the expression “any law in force” 
in this clause must, of course, be under- 
stood existing law as defined by Article 366, 
Clause (10), for non-statutory law, cannot 
obviously be subject to any adaptation or 
modification. AIR 1952 Bom 84 (89)= ILR 
(1950 Bom 775= 1952 Cri L Jour 354 

(4) The general intent of the Constitu- 
tion is that existing laws are to operate after 
the Constitution only so far as they are 
consistent with the Constitution and that so 
far as they are not so consistent, they are 
to cease to operate. AIR 1955 Cal 451 
(455) (DB). 

(5) The governing direction in this clause 
is that the dealing by the President with 
existing laws must be for the purpose of 
bringing such laws “into accord with the 
provisions of this Constitution.” AIR 1956 
All 321 (323) (DB) AIR 1955 Cal 451 
(455) (DB). 

(6) As the President has only power to 
make adaptations and modifications for the 
purpose of bringing an Act into conformity 
with the provisions of the Constitution, it 
follows that an adaptation which is inconsis- 
tent with any provision of the Constitution 
will be invalid. AIR 1958 SC 468 (488) 
** AIR 1956 All 321 (323) (DB) AIR 
1955 Cal 451 (455. 456) (DB). 

(7) An adaptation actually made must be 
construed as if the President had not in- 
tended to exceed his powers unless the 
words used make it wholly impossible to do 
so. AIR 1955 Cal 451 (45^ (DB). 

(8) Tlie mere fact that an Act has been 
made the subject of an Adaptation Order 


will not make the Act valid if it is other- 
wise invalid as offending any provision of 
the Constitution. AIR 1941 Lah 182 (184) 
(FB) ** AIR 1950 Cal 274 (276)= 51 Cri 
L Jour 1110 (SB) AIR 1958 Mad 729 
(732)= 1953 Cri L Jour 1364 (DB) 

AIR 1950 Pat 265 (270)= ILR 29 Pat 
335= 51 Cri L Jour 1081 (DB). 

(9) The President cannot, by an Adapta- 
tion Order, direct the continuance of an Act 
repealed by the Constitution. AIR 1954 
Mad 543 (547)= ILR (1954) Mad 643 (DB). 

(10) Clause (2) is strictly limited to bring- 
ing an Act into accord with the provisions 
of the Constitution. AIR 1951 Cal 120 
(122)= ILR (1952) 2 Cal 296= 52 Cri L 
Jour 934 (FB). 

(11) The fact that an Act has not been 
adapted by the President does not affect 
the question whether it continued in force 
atter the commencement of the Constitu- 
tion. AIR 1953 Mad 729 (732)= 1953 
Cri L Jour 1364 (DB). 

(12) There is nothing in the clause to pre- 
vent the President from repealing the whole 
or a part of any existing law. AIR 1951 
SC 128 (129)= 1951 SCR 228= ILR 
(1951) Hyd 294= 52 Cri L Jour 860 
AIR 1954 Bom 505 (507)= ILR (1954) Bom 
1367 (DB). 

(13) Where the President, under Art. 373, 
exercises the powers of Parliament conferred 
by Article 22 (7) it is not tantamount to 
exercising his power of adaptation under this 
clause. AIR 1950 Nag 203 (206)= 51 Cri 
L Jour 1372 (DB). 

(14) After the imposition of the Presi- 
dents’ rule in Pepsu under Article 356 the 
President was competent to promulgate 
under Article 309 read with Articles 318 
and 372, the Bank of Patiala Regulation 
and Management Order, 1954 superseding 
the commands of the Ruler of erstwhile 
Patiala State dated 8-4-1941 which had tiie 
force of law. AIR 1963 Punj 345 (349, 
350)= ILR (1963) 1 Punj 621 (DB). 

9. Adaptation of Laws Order, 1950. — 

(1) Clause 3 of the Order does not in any 
way confer, recognise or continue the power 
of the High Court to prescribe court-fees 
for the Original Side of the High Court, 
nor docs clause 22 thereof save such 
power. AIR 1954 Mad 543 (547)= ILR 
(1954) Mad 643 (DB). 

(2) Clause 19 of the Order cannot be so 
construed as if it purported to keep in force 
even laws which might be inconsistent with 
the Constitution. AIR 1955 Cal 451 (457) 
(DB). 

(3) Clause 23 of the Order cannot be said 
to substitute the Supreme Court in the 
place of the State Judicial Committee of 
the former Hyderabad State. AIR 1956 Hyd 
136 (138)= ILR (1956) Hyd 555 (DB). 

(4) It has been held that Clause 28 of 
the Order which directs a Court to con- 
strue the law with all such adaptations as 
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such adaptations and modifications of the law, whether by way of repeal or amend- 
ment, as may be necessary or e.vpedient, and provide that the law shall, as from 
such date as may be specified in the oi’der, have effect subject to the adaptations 
and modifications so made, and any such adaptation or modification shall not be 
questioned in any court of law. 

(2) Nothiniz in clause (1) shall be deemed to prevent a competent legislature 
or other competent authority from repealing or amending any law adapted or modi- 
fied bv the President under the said clause.] 

[a] Inserlcd after Article 372 by the Constitution (Seventh Amendment) Act, 1956, 

S. 23 (1-11-1956). 

[b] See (he following Adaptation Orders so made — 

(1) Adaptation of Laws (No, 1) Order, 1956, Gaz. Ind., 1-11-1956, Pt. II, S. 3, 
Ext., p. 2261. 

(2J Adaptation of Laws (No. 2) Order, 1956, ibid, p. 2263. 

(3) Adaptation of Law.s CNo. 3) Order, 1956, Gaz, Ind., 31-12-1956, Pt, II, S. 3, 
Ext., p. 2775. 

JAMMU AND KASHMIR 

Article 3T2.\ shall be omitted — See the Constitution (Application to J. and K.) Order, 
1954, Para. 2, ,sub-para. (16) (a) (as amended by C. O. 56). 

373. Power of President to make order in respect of persons under preven- 
tive detention in certain cases. — Until provision is made by Parliament under 
clause (7) of Article 22,a or until the expiration of one year from the commence- 
ment of this Constitution, whichever is earlier, the said article shall have effect as 
il for any reference to Parliament in clauses (4) and (7) thereof there were sim- 
stituted a reference to the President and for any reference to any law made by 
Parliament in those clauses there were substituted a reference to an order made by 
the President. 


[a] Article 22 deals with protection from arrest and detention in certain cases. 


JAMMU AND KASHMIR 

Article 373 shall be omitted — See the Constitution (Application to J. and K.) Order, 


1954, Para. 2, sub-para. (16) (a). 


Article 372-A — Note 1 (contd.) 
of 1956) — Does not bring Act of (1946), 
into conflict with Entry 80. AIR 1969 
Delhi 330 (342, 344) (DB). 

(3) Delhi Special Police Establishment 
Act, 1946, which has been enacted validly 
prior to the Constitution cannot become un- 
constitutional merely because of the adapta- 
tion made into it by the President under 
Article 372-A. AIR 1969 Delhi 330 (344) 
(DB). 

Article 873 — Note 1 

(1) Neither the Parliament nor the Presi- 
dent acting under Article 373 can prescribe 
what it or he is empowered to do under 
Article 22 (7) (a) and (b) in respect of 
detention made under a law in force prior 
to the commencement of the Constitution. 
AIR 1951 Mad 1015 (1041)= 1952 Cri LJ 
170 (DB). 

(2) Powers of President under Article 373 
are not wider than those conferred on Par- 
liament by Article 22 (7) and Iherefore he 
cannot order the continuance of detention 


)f a person even in a case 

hat clause. AIR 1950 Nag 203 ^07) 

51 Cri LJ 1372= 1951 Nag LJ 1 (DB). 

(3) Section 2 (1) (a) being stm extanL w 
any law' within the meaning of emression 
used in sub-clause (a) of clause (7) of Art. 22 
and hence the President can by virtue ol 
powers conferred on him, by 

cribe the circumstances under which the 
period of detention may extend beyond 
three months without obtaining *e opinion 
Df the Advisory Board. AIR 1950 Nag 2M 
(207, 208)= 51 Nag LJ 1372= 1951 Nag 
LJ 1 (DB). 

(4) The Preventive Detention (Extensi^ 
of Duration) Order dated 26th Jan^ry 
and purported to be signed by Gov^or 
General is of no value at all for 

of adaptation of the Conshtuhon Act; nor 

can it be of any value for PyS®*®, . ^ 
Article 373 because under that Article, it 
only the President who can act after t^ 
commencement of the Gon^^tion. 

1950 Pat 265 (280)= 51 Cn LJ 1081 
ILR 29 Pat 335 (DB). 
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Article 374 — Note 1 

(1) Where a suit in respect of a dispute 
concerning a document of the description 
Referred to in Article 363 was filed in the 
rederal Court before the Constitution came 
mto force and stood tran.sferred to the 
supreme Court under clause (2) of this 
wticle after the Constitution came into force, 
the Supreme Court will have no jurisdiction 
to hear and determine those matters by 

S5«=l95l“sCR®474. 

latter part of clause (2) has not 
tne OTCct of endowing the judgments of 
the Federal Court delivered before the 
commencement of the ConstituUon with 
authority as judicial precedents 
A®T« of the Supreme Court. 

(357)= ILR (1954) 
n-°? 1951 Mys 72 (75) = 

(1951) Mys 284= 52 Cri L Joii 992 
2^) ** air 1953 Punj 118 (120, 122) = 

934 •• AIR 1952 Bom 
1^|1 [1952) Bom 289 (DB) •* 

An^467^i>Bl^ 2 

[But see AIR 1951 Mad 115 (119)=52 
Cn L Jour 390 (DB).] 

(8) The High Courts in the former Indian 
Mates were not bound immediately before 
tne commencement of the Constitution by 
ffio judgments of the Federal Court or the 
Council. Under Article 372, the posi- 
non wUl continue to be the same even 
a^r the Mmmg into force of the Consti- 

"^2 (75)= ILR (1951) 
Mys 284= 52 Cri L Jour 992 (FB). 


Sections 2, 4 (b), 5 and 8, Abolition of 
Priv>" Council Jurisdiclion Act, 1949 and 
Articles 135 and 374 (2) of the Constitu- 
tion, Supreme Court must be deemed in 
law to Be the Court which passed the de- 
cree and therefore competent to entertain 
an application for cancellation of decree 
under Section 10, Bombav Hereditary Offi- 
ces Act. AIR 1960 SC 808 (809, 810)= 
(1960) 3 SCR 221. 

(5) Drawing up of decrees passed by the 
Judicial Committee of Hyderabad having 
been vested in the High Court of Hydera- 

j ^ statutory Regulation, such pro- 

ceeding was not pending before the Judi- 
^ial Committee and hence was not liable 
to be transferred to the Supreme Court. AIR 
1959 Andh Pra 159 (164, 165)= (1959) 1 
Andh WR 275 (DB). 

(6) Law settled by the Federal Court will 
continue to be applicable even after the 
advent of the Constitution till it is altered 
l^y the Supremo Court or by a competent 
authority. AIR 1959 Andh Pra 359 (360) 

* „AIR 1961 Cal 125 (133)= 65 Cal WN 

?tS ^955 Orissa 160 (162) = 

ILR (1955) Cut 405 (DB). 

T ( 7 ). Appeals and Petitions pending before 
Judicial Committee of Hyderabad were 
transferred on and from the Commence- 
ment of the Constitution to the Supreme 
Court for disposal under this Article. (1963) 
LE®*' ^90 *« AIR 1968 Raj 81 (84) = 

.9?* (Decision in AIR 1953 
^^ 419 is decision of the Supreme Courl 
or India and is of binding authority,) 
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and all appeals and other proceedings pending before the said authority at such 
coinmeacement shall be transferred to, and disposed of by, tlie Supreme Court. 

(5) Further provision may be made by Parliament by law to give effect to 
the provisions of this article. 

[a] In the First Schedule as substituted by the Constitution (Seventh Amendment) Act, 
l‘J36, there is no Part B. The names of the States that were included in Part B 
were: H\-derabad, Jammu and Kashmir", Madhya Bharat, Mysore, Patiala and East 
Punjab States Union, Raj'asthan, Saurashtra and Travancore-Cochin. 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in Art. 374, — 

(i) in clause (4), the reference to the authority functioning as the Privy Council of 

a Slate shall be construed as a reference to the Advisory Board constituted 
under Jammu and Kashmir Constitution Act, 1996, and references to the com- 
mencement of the Constitution shall be construed as references to the com 
mcnccment of this Order; 

(ii) Clauses (1), (2), (3) and (5) shall be omitted — See Constitution (Application to 
J. and K.) Order, 1954, Para. 2, sub-para. (16) (a), (c). 


375. Courts, authorities and officers to continue to function subject to the 
provisions of the Constitution. — All courts of civil, criminal and revenue jurisdiction, 
all authorities and all officers, judicial, executive and ministerial, throughout the 
territory of India, shall continue to exercise their respective functions subject to 
the provi.sions of this Constitution. 


376. Provisions as to Judges of High Courts. — (1) Notwithstanding anything 
in clause (2) of Article 217, the Judges of a High Court in any Province holding 
cjfficc immediately before the commencement of this Constitution shall, unless they 
have elected otlierwise, become on such commencement the Judges of the High 
Court in the corresponding State, and shall thereupon be entitled to such salaries 
and allowances and to such rights in respect of leave of absence and pension as 
are provided for under .Article 221 in respect of the Judges of such High Court. 

'>[Any such Judge shall, notwithstanding that he is not a citizen of India, be 
eligible for appointment as Chief Justice of such High Court, or as Chief Justice or 


other Judge of any other High Court] 

Article 375 — Note 1 

(1) Where a Magistrate in Hyderabad 
territory had become duly vested with juris- 
diction to try a criminal case pending 
before him. the subsequent transfer of the 
territory where the offence was committ- 
ed, to the State of Bombay under the India 
and Hyderabad Exchange of Enclaves 
Order, 1950. will not affect the vested juris- 
diction. AIR 1930 Hyd 71 (72)= ILR 
(1951) Hyd 291= 52 Cri L Jour 1398 (DB). 

(2) The Speaker though an officer of the 
Legislature, will not come within the cate- 
gory of officers contemplated by this article. 
AIR 1952 Trav-Co 66 (69)= 1930 Trav- 
Co LR 215. 

(3) A village Munsif who claims to be in 
office at the commencement of this Consti- 
tution in spite of an order of dismissal pass- 
ed against him long before, does not con- 
tinue to function as such by virtue of this 
article. AIR 1952 Mad 865 (871)= ILR 
(1953) Mad 262 (DB). 

(4) The General Manager of the East 
Indian Railway Administration who was 
e.\-offici() aiilhoriscd to act for the Dominion 
of India iu respect of all judicial proceea- 


ings involving East Indian Railway Admi- 
nistration will continue to function as such 
even after the commencement of the Con- 
stitution bv virtue of this article. AIR 
1956 Pat 511 (517) (DB). 

(5) On coming into force of the Consti- 
tution, the laws prevailing in different parb 
of the country and the Courts which admi- 
nistered them were continued by virtue oj 
the express provisions in Articles 372 and 
375. AIR 1955 Madh Bha 1 (11)= ILB 
(1955) Madh Bha 31 (FB). 

Article 376 — Note 1 

(1) Clause 2 provides for ffie contint^ 
ance in office of the Judges of the HiCT 
Courts in the former Indian States which 
were incorporated as Part B States und« 
the Constitution. In the case of such 
Judges, the clause provides^ that they can 
continue in office for such time as the Pre- 
sident may by order determine, notwith- 
standing that they may have passed the 
age limit of sixty years fixed for retirement 
of High Court Judges, under Article 21^ 
AIR 1951 Tiav-Co 45 (46, 53)= 1950 
Trav-Co LR 306 (DB). 
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(2) The Judg^ of a ^djgh Court in any Indian State corresponding to any 
State specihed in Part of the First Schedule holding office immediately before 
the commencement of tins Constitution shall, unless they ha\’e elected otherwise 
become on such commencement the Judges of the High Court in the State so 
specifa^ and shall, notwithstanding anything in clauses (1) and (2) of Article 217 
but subject to the proviso to clause (1) of that article, continue to hold office until 
the expiration of such period as the l^resident may by order determine. 

(3) In tliis article, the expression “Judge” does not include an acting Judge oi 
an additional Judge. 

[a] Added by the Constitution (First Anicndinent; Act, 1951, S. 13 (18-6-1951). 

Ib] See foot-note (a) under Article 374. 

JAMMU AND KASHMIR 

Article 376 shall be omitted — See Constitution (Application to J. and K.) Order 1954 
Para. 2, sub-para. (16) (a). 

377. Provisions as to Comptroller and Auditor-General of India. — The Auditor- 
General of India holding office immediately before the commencement of this 
Constitution shall, unless he has elected otherwise, become on .such commencement 
the Comptroller and Auditor-General of India and shall thereupon be entitled to 
such salaries and to such ri^its m respect of leave of absence and pension as are 
provided for under clause (3) of Article 148 in respect of the Comptroller and 
Auditor-General of India and be entitled to continue to hold office until the expira- 
tion of his term of office as determined under the provisions which were applicable 
to him immediately before such commencement. 

JAMMU AND KASHMIR 

Article 377 shall be omitted — See Constitution (Application to J. and K.) Order, 
1954, Para. 2, sub-para. (16) (a). 

378. Provisions as to Public Service Commissions. — (J) The members of the 
Public Service Commission for the Dominion of India holding office immediately 
before the commencement of this Constitution shall, unless they have elected other- 
wise, become on such commencement the members of the Public Service Com- 
mission for the Union and shall, notwithstanding anything in clauses (1) and (2) of 
Article 316 but subject to the proviso to clause (2) of that article, continue to hold 
office until the expiration of their term of office as determined under the rules 
which were applicable immediately before such commencement to such members. 

(2) The members of a Public Service Commission of a Province or of a Public 
Service Commission serving the needs of a group of Provinces holding office imme- 
diately before the commencement of this Constitution shall, unless they have 
elected otherwise, become on such commencement the members of the Public 
Service Commission for the corresponding State or the members of the Joint State 
Public Service Commission serving the needs of the corresponding States, as the 
case may be, and shall notwithstanding anything in clauses (1) and (2) of Aiti- 
cle 316 but subject to the proviso to clause (2) of that article, continue to hold 
office until the expiration of their term of office as determined under the rules 
which were applicable immediately before such commencement to such members. 

JAMMU AND KASHMIR 

Article 378 shall be omitted — See Constitution (Application to J. and K.) Order, 
1954, Para. 2, sub-para. (16) (a). 

H378A. Special provision as to duration of Andhra Pradesh Legislative 
Assembly. — Notwithstanding anything contained in Article 172, the Legislative 

Article 378-A — Note 1 

(1) After the passing of the States Re- some districts of Hyderabad to Andhra, 
orga^ation Act, 1956, the new State of TTie number of the sitting members of 
Anal hra Pradesh was formed by addition of Hyderabad Assembly who would become 
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Assembly of the State of Andhra Pradesh as constituted under the provisions of 
Sections 28 and 29 of the States Reorganisation Act, 1956, unless sooner dissolved, 
continue for a period of five years from the dale referred to in the said Section 29 
and no longer and the expiration of the said period shall operate as a dissolution of 
that Legislative Assembly.] 

[a] Inserted l.iy the Constitution (Seventh Amendment) Act, 1956, S, 24 (1-11-1956). 

JAMMU AND KASHMIR 

Article 37SA .shall be omitted — See Constitution (Application to J. and K.) Order, 
1954, Para 2, sub-para. (16) (a) (as amended by C. O. 56.) 

379 — 391. [Omitted by the Constitution (Seventh Amendment) Act, 1956, 
S. 29 and Sch. (1-11-1956).] 


Article 37S-A — Note 1 (contd.) 

members of Andhra Prade.sh on 1-11-1956 
was, however, only a little more than hall 
the number of the then existing Andhra 
Assembly. It was, therefore, decided that 
general elections for the Hyderabad area 
only should be held and not for the whole 
of the Andhra Pradesh. Section 29 of tho 
States Reorganisation Act 1956, gives elfect 
to this decision. The present article which 
was inserted by the Constitution (Seventh 
Amendment) Act, 1956, provides for the 
duration of the period of five years of the 
Legislative Assembly of Andhra Pradesh 
formed under the above conditions. Gazette 
of India, Dated 18-4-1956, Part 11, Sec 
tion 2, Extra, p. 223 (282). 

Article 379 — Note I 

(1) This Article is not to be interpreted 
in it.s isolated relation to Article 368 alone. 
It is to be viewed and interpreted in wide) 
perspective of scheme of the Constitution. 
AIR 1951 SC 458 (462)= 1952 SCR 89. 

(2) The Constitution (First Amendment) 
Act of 1951, though enacted by the Provi- 
sional Parliament does not cease to be valid 
even after the first meeting of the Parlia- 
ment ^^•hich is duly constituted after the 
general election. AIR 1953 Pat 386 (388, 

389) = 1953 BLJR 508 (DB). 

Article 382 — Note 1 

(1) The old Legislature in the State of 
Uttar Pradesh continued to function after 
the Constitution until the Legislature of 
that State was freshly constituted and sum- 
moned to meet for the first session under 
the Constitution. AIR 1952 All 88 (90) = 
1952 All LJ 52 (DB). 

(2) Provisional Legislatures were set up 
l)y the Constituent Assembly to tide over 
the transition stage before Legislatures form- 
ed under the Constitution of India took over 
— A law made by a provisional Legisla- 
ture need not have a provisional character. 
AIR 1953 All 92 (93, 94, 95)= 1952 All 
LJ 677 (DB) *• AIR 1953 Pat 386 (389, 

390) = 1953 BLJR 508. 

ArHcle 385 — Note 1 

(1) Election of new President — Neces- 
sity — Object of the article is to import 
into the Union the old legislative machi- 
nery in Part B State.s lock, stock and bar- 


rel. AIR 1952 Madh Bha 31 (34, 36) = 
ILR (1952) Madh Bha 145 (DB). (Over- 
ruled on another point in AIR 1959 SC 
395.) 

(2) The Rajpramukh is empowered to 

make laws by Article 385 and the mode of 
exercise of that power is given in Arti- 
cle 212-A inserted by the Constitution 
(Removal of Difficulties) Order (II of 1950). 
AIR 1954 Raj 224 (227)= 1955 Raf LW 
355 (DB) AIR 1951 Hyd I (6, 7) (FB). 

(3) Article 385 does not in terms apply 
to the State of Jammu and Kashmir — J. 
and K. Big Landed Estates (Abolition) Act 
(2007) is not ultra viies of the powers of 
Shree Yuvraj nor is it open to review by 
the Courts. AIR 1953 J and K 25 (32, 33, 
34)= 11 J and K LR 1 (DB). 

(4) (Per Dixit, J.) — Article 385 does not 
protect from challenge the validity of the 
Constitution of a body which though func- 
tioning immediately before the commence- 
ment of the Constitution as the Legislature 
of the State was not legally entitled to do 
so under the law of the State. AIR 1952 
Madh Bha 57 (64, 78)= ILR (1952) Madh 
Bha 178 (FB). 

(5) This Article has no application to 
ordinance promulgated by Rajpramukh 
before commencement of Constitution. AIR 
1952 Raj 137 (138)= 1952 Raj LW 71 
(DB). 

(6) After the Constitution came into force 
laws could be enacted in Part B States in 
the manner provided in Articles 385 and 
212-A. AIR 1957 Raj 28 (29)= 1957 Raj 
LW 52 (DB). 

(7) Rajpramukh of Part B State and who 
functioned as legislative authority prior to 
Constitution continued to exercise those 
powers by virtue of Article 385 until the 
meeting of the first session of Legislative 
Assembly. AIR 1954 Raj 169 (170)= 1954 
Raj LW 154 (DB) 1955 Raj LW 368 
(369)= ILR (1955) 5 Raj 239 (DB). 

(8) The Rajpramukh of Part B State was 
competent to give assent to the Act on 
the same date on which the Legislature was 
summoned by him in the absence of proof 
that the summoning was prior to the givmg 
of assent to the Act AIR 1952 Hyd 1^ 
(170, 176)= ILR (1952) Hyd 595 (FB). 
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392. Power of the President to remove difficulties.— (1) The President may 

tor the purpose of removing any difficulties, particularly in relation to tlic transi- 

tion from the provisions of the Government of India Act, 1935, to tlie provisions 

of the ConsUtution by ordera direct that this Constitution shall, during such period 

as may be specified in the order, have effect subject to such adaptations, whether 

by way of modification, addition or omission, as he may deem to be necessary or 
expedient : 

Provided that no such order siiall be made after the first meeting of Parlia- 
ment duly constituted under Chapter II of Part V. 

(2) Evei-y order made under clause (1) shall be laid before Parliament. 

(3) The powers conferred on the President by this article, by Article 324, by 
clause (3) of Article 367 and by Article 391^ shall, before the coinmencemenl ot 
this Constitution, be exercisable by the Governor-General of the Dominion of 
India. 

[a] So far ten such Orders have been passed and amenc!c*d from lime to time. 

[b] Article 391 is omitted by Constitution (Seventh Amcjidmcnt) Act. 1956. S. 29 and 
Sch. (1-11-1956). 

JAMMU AND KASHMIR 

Article 392 shall be omitted — See Constitution (Application to ]. and K.) Order, 
1954, Para. 2, sub-para. (16) (a). 


Article 385 — Note 1 (conld.) 

(Hyderabad Atiyat Enquiries Act 1952 is 
not contrary to Article 385.) 

(9) By reason of the provision for the 

continuity of the existence of the State 
Legislative Assembly, the Speaker who is 
an essential part of the Assembly is also 
intended to continue in office in the absence 
of express words to the contrary. AIR 1952 
Trav-Co 205 (206)= 1951 Ker LT 612 

(DB) AIR 1952 Trav-Co 66 (69)= 1950 
Ker LT 371. 

(10) The question as to the legality of 
the continuance of a person in the office 
of the Speaker under Article 385 is not one 
relating to the internal affairs of the As- 
sembly. It is a question of declaring the 
status of person on the interpretation of the 
Constitution and the High Court can give 
declaration on such status. AIR 1952 
Madh Bha 31 (45)= ILR (1952) Madh Bha 
145 (DB). 

Article 389 — Note 1 

(1) A Bill pending before Dominion 
Legislature or Legislature of the Province 
before the Constitution is continued in tlie 
Parliament or Legislature of the correspond- 
ing State when it is formed. AIR 1952 All 
88 (90)= 1952 All LJ 52 (DB). 

Article 392 — Note 1 

(1) The Constituent Assembly being in- 
vest^ by British Parliament with all powers 
M the Dominion Legislature to frame the 
Crastitution decided to bring the Consti- 
tution into being in two instalments and 
enacted ffiis Article so that this Article 
Md cert^n others should come into force 
at once^ i. e., on 26-11-1949 when the 
<^o^mution was enacted, while remaining 
1 *0 come into force on 26-1- 
1950. AIR 1953 SC 63 (64, 65)= 1953 


SCR 644= 1953 Cri LJ 515 ** AIR 1952 
.Madh Bha 31 (36)= ILR (1952) .Madh B 
145 (DB). (Overruled on another point in 
AIR 1959 SC .395.) 

(2) It was not necessary in the exercise 
of tlie power under this article that, at 
the time of such exercise, the occasion for 
the removal of such difficulties must have 
actually arisen. AIR 1951 SC 458 (402) = 
1952 SCR 89= ILR .30 Pat 1176. 

(3) This Article is widely cxpre.sscd and 
so also the nature of adaptation to be made. 
Whether adaptation should be by modifi- 
cation, addition or omission is left to the 
opinion of the President and if he makes 
adaptation by omission of certain words 
in the Article he does not exceed his power. 
AIR 1959 SC 512 (516)= 19,59 (Sup) 1 SCR 
792. 

(4) This Article has a limited scope as it 
is intended only for the purpose of re- 
moving difficulties and for bringing about 
a smoother transition. Hence order made 
by the President cannot attract Article 368 
as the Article envisages introduction of a 
bill in the Parliament for contemplated 
amendment. AIR 1967 SC 1643 (1659)= 
(1967) 2 SCR 762. 

(5) Since Article 392 gives power to the 
President to remove the difficulties, the 
President has to decide whether there is a 
difficulty or not. Hence it is the subjec- 
tive test and not the objective test that is 
to be applied. AIR 1952 Madh Bha 31 
(36)= ILR (1952) Madh B 145 (DB). (Over- 
ruled on another point in AIR 1959 SC 395.) 

(6) Per Dixit, J. — The words “whether 
by way of modification, addition, or omis- 
sion” in Article 392 (2) are suffiiciently 
comprehensive to include an adaptation by 
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PART XXII 


SHORT TITLE, COMMENCEMENT AND REPEALS 

393. Short title. — This Constitution may be called the Constitution of India. 


394. Commencement. — This article and Articles 5, 6, 7, 8, 9, 60, 324, 366, 
367. «f.379. 380, 388, 391,] 392 and 393 shall come into force at once,^ and the 
lemaining p-.o\’isions of this Constitution shall come into force on the twenty-sixth 
day of January, 1950, which day is referred to in this Constitution as the com- 
mencement of this Constitution. 

[a] Tlicse articles are now omitted by the Constitution (Seventh Amendment) Act, 1956 
(1-11-1956). 

fl)j That is 26-11-1949. See the Preamble of this Constitution. The Constitution of 
India as passed by the Constituent Assembly has been authenticated by the Presi- 
dent of the Assembly by affixing his signature thereto on 26-11-1949 and is publish- 
ed under Notification No. CA/83/Cons./49 dated 26-11-1949 in the Gazette of 
India, 1949, Extra-Ordinary, p. 2347. 

By a proclamation it is proclaimed ‘that on and from this, the twenty-sixth day of 
January, 1950, India, that is Bharat, shall be a Sovereign Democratic Republic, and 
the Union and its component units, the States, shall exercise all powers and func- 
tions of Government and administration in accordance with the provisions of the 
said Consiitntion.” The Proclamation is published under Notification No. F/35/4/ 
49-Public, dated 26-1-1950, in tlie Gazette of India, Extraordinary, p. 445. 


JAMMU AND KASHMIR 

Article 394 shall be omitted — See the Constitution (Application to J. and K.) Order, 
1954, Para. 2, sub-para. (17). 

395. Repeals. — The Indian Independence Act, 1947, and the Government of 
India Act, 1935, together with all enactments amending or supplementing the 


Article 392 — Note 1 (contd.) 
way of substitution. Substitution of one 
Article of the Constitution by another is in 
substance nothing but an omission of one 
Article and the addition in its place of an- 
other. AIR 1952 Madh Bha 31 (40) = 

ILR (1952) Madh B 145 (DB). (Overruled 
on another point in AIR 1959 SC 395.) 

(7) The word ‘modify* conveys the sense 
of a partial change and not complete change 
when under the Constitution. (Removal of 
Difficulties) Order No. 2, Article 178 was 
substituted by new Article by deleting the 
first part and retaining the latter it amounts 
to modification. AIR 1952 Madh Bha 31 
(36)= ILR (1952) Madh B 145 (DB). (Over- 
ruled on anoher point in AIR 1959 SC 395.) 

(8) Constitution (Declaration as to Foreign 
State) Order, 1950 was made by the Gov- 
crnor-General-of-India under Article 392 (3) 
read with Article 367 (3). Although Paki- 
stan is not a Foreign State for the purposes 
of the Constitution it is a Foreign power 
for the purpose of Section 3 of Preventive 
Detention Act (4 of 1950). AIR 1960 SC 
625 (627, 628)= 1960 Cri LJ 764= (1960) 
2 SCR 784. 

(9) Preventive Detention (Extension of 
Duration) Order, 1950 made on 26th Jan- 
uary 1950 and purported to be signed by 
Governor-General — It is of no value for 
purposes of Adaptation of the Constitution 
Act — Governor-General could not sign 


after commencement of Constitution. AIR 
1950 Pat 265 (270)= 1951 Cri LJ 1081 = 
ILR 29 Pat 335 (DB). 

(10) This Article does not confer upon the 
President any power to abridge any of the 
fundamental rights conferred upon a citi- 
zen of India under Part III of the Consti- 
tution. AIR 1950 Nag 203 (204)= 1951 Cri 
LJ 1372= 1951 Nag LJ 1 (DB). 

(11) The sovereignty or Indian States hav- 
ing been, by their accession to the Domi- 
nion of India, considerably impaired and 
wholly transformed they became subject to 
the provisions of the Government of India 
Act, 1935 to the extent specified in their 
instruments of Accession. Thus there was 
transition from the provisions of &e _ said 
Act to the provision of the Constitution in 
respect of Indian States. AIR 1952 Madh 
B 31 (40)= ILR (1952) Madh B 145 (DB). 
(Overruled on anodier point in AIR 1959 SC 
395.) 

ARTICLE 395 — SYNOPSIS 

1. Effect of repeal of enactments men- 

tioned in the article. 

2. Applicability of Section 6, General 

Clauses Act. 

3. Repeal of Indian Independence Act, 

1947 (10 and 11 Geo. VI, c. 30). 

4. “But not including the Abolition of 

Privy Council Jurisdiction Act, 1949. 

5. “Enactments amending or Supplemen- 

ting Government of India Act, 1935. 
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latter Act, but not including the Abolition of Privy Council Jurisdiction Act 1949 

are hereby repealed. ' 

JAMMU AND KASHMIR 

Aitlde 395 shall be omitted— See Constitution (Application to J. and K.) Order. 
1954, Paim. 2, tub-para. (17). 


Aitide 895 (oontdL) 

1. ESffect of of aiactinents eiei^ 

tiosiod in the article. ^ (1) The general 
p ri nci p le is that ^ere a parent Act is re- 
pealed, all die laws passed imder that Act 
stand T^iealed, unless there is a saving pro- 
vision in die rmealing enactment AIR 
19^ All 272 (2^= HR (1940) All 455 
(FB). (Reversed on another point in AIR 
1941 FC 16.) 

(2) In the case of the Indian Constitu- 


tion a saving clause is contained in Art. 372, 
notwithstanding die repeal of the Indian 
Independence Act, 1947 (10 and 11 Geo. 


VI, c. 30) and die Government of India 
Act, 1935 (26 Geo. V and 1 Edw. Vm, 
c. 2), together with all enactments amend- 
ing and supplementing the latter Act, all 
the legislation passed under those Acts 
continues in force even after the commence- 
ment of the Constitution. AIR 1052 Fat 
185 (192)= ILR 31 Pat 97= 1952 Cri L 
Jour 493 (FB). 

(8) The Federal Court (Enlargement of 
Jurisdiction) Act, 1947, is one of the en- 
actments amendhig or si^plementing the 
Government of India Act, 1935, and as 
such, was repealed by Article 895. AIR 
1957 SC 540 (556)= 1957 SCR 488. (Over- 
’* ig Am 1953 Mad 878 (FB), AIR 1951 


Mill 


Med 1051, AIR 1954 Cal 289, AIR 1956 
All 321, AIR 1950 All 038, AIR 1956 Puni 
228). 

[But see AIR 1954 Mad 543 (547)= 
ILR (1954) Mad 643 (DB).] • 

(4) Where a Government notification was 
void under the Government of India Act 
1035, the mere fact that the Government 
of India Act, 1935, has been repealed by 
Article 395 \rill not make such notification 
valid bom the date of the coining into 
force of the ConstitutioD. AIR 1953 Assam 
170 (175)= ILR (1953) 5 Assam 303 (DB). 

2. Apnlicability of S. 6, General Ctanses 
Ac*. — (1) Notwithstanding the provision 
of Art. 867, Sec. 6 of the General Glauses 


repeal 


repeal 


CansdtuUon. Am 1954 SC 683 
(666)= 1954 CM L Jour 1736 •• ILR (1956) 
8 Assam 879 (892) (FB). 


^ 1®54 sc 158 (168)= 1954 
sea 541. (Am 1951 Rai 94 (2), Reversed.)] 



T#,M 


60 (FB).] 


52 Grl L Ton 

ffi) Axtiole 872 was enacted provldinff 
CM notwitfastandlng the repeal by this 

the enactments referred to 
■I Ailide file law in force in the 

tVol 6.1 3 A. M. 17 


territory of India immediately before the 
commencement of the Constitution shall 
continue in force therein until altered or re- 
pealed or amended by a competent Legisla- 
ture or other competent authority. AIR 
1954 SC 683 (686)= 1954 Cri L Jour 1736 
•• Am 1957 Puni 265 (268) (DB). 

(3) Artcle 372 nas no application to laws 
mat had previously been repealed or which 
had died a natur^ death on the expiry of 
the period during which they were to conti- 
nue. Am 1954 SC 683 (685)= 1954 Cri 
LJ 1736. 

(4) With the repeal of the Government 
of India Act, 1935, by Article 895 of the 
Constitution, Section 76 of the former Act 
also vanished and a Bill pending before the 
Governor-General could not survive the 
repeal. Section 6 of the General Clauses 
Act cannot apply to the case. ILR (1956) 
8 Assam 379 (391, 392) (FB). 

8. Repeal of Indian Independence Act, 
1947 (10 and 11 Geo. VI, c. 30). — (1) 

Cto the maxim expressio unius, exclusio 
alterius, the Orders passed imder the Indian 
Independence Act, 1947, must be deemed 
not to have been repealed by Art. 395, and 
further these Orders are continued in force 
fe, Article 372. AIR 1957 Punj 
201 (203)= ILR (1957) Punj 1097 (DB) 

AIR 1956 Assam 166 168, 169) (DB) AIR 

1956 Cal 222 (224) (DB). 

4. *^ 0 * n^ including the Abolition of 

^' 2 LCouncfl Jurisdiction Act, 1949”. 

(1) The Constitution by Article 395 con- 
tmued the Abolition of Privy Council 
JunsAchon Act, 1949. Though the latter 
Act being an Act amending or supplement- 
tog the Government of India Act, 1935, was 
repealed yet notwithstanding such repeal 
toe provirions of the Act were continued in 
force under Article 372 (1) subject to the 

provisions of the Constitution. Am 

1957 sc 540 (556)= 1957 SCR 488. 

5. ''Enactments amendiug or supplement- 

^ Government of India Act, 1935. (1) 

—if - Patent is not an enactment 

wnich ^ends or suralements the Govern- 
ment of India Act Therefore, it does not 
stand repealed imder the express terms of 
Article 395. AIR 1958 Madh m 333 (385)= 

1958 MPLJ 298 (DB). ^ ' 

(Z) Section 8 (2) of the Santhal Parganas 
^ttlement Regulation (8 of 1872) restricting 
toe applicability of enactments unless otoer- 
srise eiqpressly named has lost its force 
after toe coming into force of toe Constitu- 
te. Am 1966 Pat 875 (378, 379)= 1966 
§1 LJ 1183. (Land Customs Act 1924 
md not apply to Santhal Parganas in the 
absence of notifications extend^ toe Act 
to such area). 



258 


[Sch. I] 


a[FIRST SCHEDULE 
[Articles 1 and 4] 

I. THE STATES 


[The] Constitution of 


Name 


Territories 


1. ANDHRA PRADESH — *’[The territories specified in sub-section (1) of Sec- 
tion 3 of the Andhra State Act, 1953, Sub-section (1) of Section 3 of the 
States Reorganisation Act, 1956, the First Schedule to the Andhra Pradesh 
and Madras (Alteration of Boundaries) Act, 1959, and the Schedule to the 
Andhra Pradesh and Mysore (Transfer of Territory) Act, 1968, but excluding 
the territories specified in the Second Schedule to the An dhr a Pradesh and 
Madras (Alteration of Boundaries) Act, 1959. 

2, ASSAM — The territories which immediately before the commencement of 
this Conslitution were comprised in the Province of Assam, the Khasi States 
and the Assam Tribal Areas, but excluding the territories specifiedi>b in the 
Schedule to the Assam (Alteration of Boundaries) Act, 1951 ®[and the ter- 
ritories specified in sub-section (1) of section 3 of the State of Nasaland Act. 
1962.] 


3. BIHAR — d[The territories which immediately before the commencement of 
this Constitution were either comprised in the Province of Bihar or were 
being administered as if they formed part of that Province, and the terri- 
tories specified in clause (a) of sub-section (1) of S. 3 of the Bihar and Uttar 
Pradesh (Alteration of Boundaries) Act, 1968, but excluding the territories 
specified in sub-section (1) of Section 3 of the Bihar and West Bengal 
(Transfer of Territories) Act, 1956, and the territories specified in clause 
(b) of sub-section (1) of Section 3 of the first mentioned Act,] 

*^**[4. GUJARAT — The territories referred to in sub-section (1) of Section 3 
of the Bombay Reorganisation Act, I960.] 


SCHEDULE 1 — NOTE 1 

(1) Though constitutionality of the Con- 
stitution Ninth Amendment Act, 1960 
transferring part of Berubari Union 
cannot be challenged, the executive act 
of demarcation can be restrained by a 
person who continues to be a citizen of 
India till the demarcation is effected 
until Art. 31 (2) has been complied 
with. AIR 1967 Cal 216 (221)= 71 Cal 
WN 82. 

(2) Mere passing of the Constitution 
Ninth Amendment Act to effect trans- 
fer of Berubari to Pakistan does not 
operate as pro tanto abrogation of 
Art. 31 (2). (1968) 72 Cal WN 349 (371) 
** AIR 1967 Cal 216 (221)= 71 Cal WN 
82. 

(3) Jammu and Kashmir is mention- 
erl at serial no. 15 — Sale from dealer 

n U. P. to dealers in J and K State — 
Would be inter-state sale liable to tax 
under Central Sales Tax Act. AIR 1969 
All 516 (517) (DB). 

(4) (Before Amendment in 1956) — 
Hyderabad was part of India as the 
Constitution had placed it in Part B of 
Sch. 1. AIR 1955 Nag 160 (162) = 1955 
Cri LJ 974 = ILR (1955) Nag 93. 


(5) Entry 3 — By virtue of the States 
Merger (Governor’s Provinces) Order, 
1949 State of Seraikella was adminis- 
tered by the Province of Bihar before 
commencement of Constitution on the 
ground as if it formed part of Province. 
AIR 1963 Pat 475 (477)= 1963 BLJR 
570 (DB). 

(6) Entry 13 — Clause commencing with 
“as if” in the entry now renumbered as 
14 does not include territories which 
are administered with full knowledge 
that they had to be transferred to 
Pakistan under Radcliffe award — The 
clause refers only to territories which 
originally did not belong to West Bengal 
but became a part thereof by reason 
of merger agreements. AIR 1966 SC €44 
(653)= (19S8) 1 SCR 430. 

(7) Entry 15 Art. 1 read with this entry 
indicates that Jammu and Kash- 
mir is one of the States in the Union 
of India. (1965) 67 Pun LR 891. 

(8) Second Part — By virtue of the Con- 
stitution (Twelfth Amendment) Act, 1962 
(^a. Daman & Dlu became constitu- 
tionally part of India. AIR 1968 Goa 17, 
(If, 20) = 1968 Cri LJ 316. 
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*“ specified in sub-secHon (1) of Section 5 of the 

States Reorganisation Act, 1956. 

^ ~ — teiTitories specified in sub-section (1) of Section 

® Schedule to the 

Rajasthan and Madhya Pradesh (Transfer of Territories) Act, 1959.] 

“T- territories which immediately before the commence- 
ment of ^s Constitution were either comprised in the Province of Madras 
or being! administered as if they formed part of that Province and the 

tmtonw specified in Section 4 of the States Reorganisation Act 1956 
“Land the Second Schedule to the Andhra Pradesh and Madras (Alteration of 
^und^es) Act, 1959] but excluding the territories speciBed in sub-secHon 

sub-section (1) of Section 4 of the Andhra State Act 
1953. and «®*[the territories specified in clause (b) of sub-section (1) of Sec- 
hon 5. Section 6 and clause (d) of sub-section (1) of Section 7 of the States 
Reorganisation Act, 1956 and the territories specified in the First Schedule 
to the Andhra Pradesh and Madras (Alteration of Boundaries) Act, 1959.] 

*[8. MAHARASTRA. — The territories specified in Sub-section (1) of Section 
8 of the States Reorganisation Act, 1956, but excluding the territories referr- 
ed to in sub-section (1) of Section 3 of the Bombay Reorganisation Act, 
ld 60 «^ 

«[9.1 MYSORE. — The territories specified in Sub-section (1) of Section 7 of 
the States Reorganisation Act, 1956, h[but excluding the territory specified in 
the Schedule to the Andhra Pradesh and Mysore (Transfer of Territory) Act, 
1968.] 

«[10.] ORISSA — The territories which immediately before the commencement 
of this Constitution were either comprised in the Province of Orissa or were 
being administered as if they formed part of that Province. 


*[11.] PUNJ^ — The territories specified in Section 11 of the States 
Reorganisation Act, 1956 i[and the territories referred to in Part II of the 
First Schedule to the Acquired Territories (Merger) Act, I960] i[but exclud- 
ing the territories referred to in Part II of the First Schedule to the Con- 
sti^tion (Ninth Amendment) Act, 1960] k[and the territories specified in 
wb-section (1) of Section 3, Section 4 and sub-section (1) of Section 5 of 
the Punjab Reorganisation Act, 1966.] 

*[12.] RAJASTHAN — The territories specified in Section 10 of the States Re- 
organisaHon Act, 1956 i[but excluding the territories specified in the First 
Schedule to the Rajasthan and Madhya Pradesh (Transfer of Territories) Act. 
195d»] 

*[13.] UTTAR PRADESH — “[The territories which immediately before the com- 
mencement of this Constitution were either comprised in the Province known 
as the United Provinces or were being administered as if they formed part 
of that Province and the territories specified in clause (b) of sub-section (1) 
of Section 3 of the Bihar and Uttar Pradesh (Alteration of Boundaries) Act, 
1968, but excluding the territories specified in clause (a) of sub-section (1) 
of Section 3 of that Act.] 


*[14.] WEST BENGAL — The territories which immediately before the com- 
mencement of this Constitution were either comprised in the Province of 
West Bengal or were being administered as if they formed part of that Pro- 
and the territory of Chandemagore as de^ed in clause (c) of Sec- 
tion 2 of the Chandemagore (Merger) Act, 1954 and also the territories 
specified in sub-section (1) of Section 3 of the Bihar and West Bengal 
(Transfer of Territories) Act, 1956. 

■[15.] JAMMU AND KASHMIR — The territory which immediately before the 
commencement of this ConstitutioQ was comprised in the TndiaTi State of 
Jams Qu and Kashmir. 
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“[16. NAGALAND. — The temtori^ specified in Sub-section (1) of Section 8 
of the State of Nagaland Act, 1962.] 

®[17. HARYANA — The territories specified in sub-section (1) of Section 3 of 
the Punjab Reorganisation Act, 1966.] 

n. THE UNION TERRITOIUES 
Name Extent 

1. DELHI. — The territory which immediately before the commencement of this 

Constitution was comprised in the Chief Commissioner’s Province of Delhi. 

2. HIMACHAL PRADESH. — The territories which immediately before the 

commencement of this Constitution were being administered as if they were 
Chief Commissioners’ Provinces under the names of Himachal Pradesh and 
Bilaspur P[and the territories specified in Sub-section (1) of Section 5 of the 
Punjab Reorganisation Act, 1966.] 

3. MANIPUR — The territory which immediately before the commencement of 

this Constitution was being administered as if it were a Chief Commis- 
sioner’s Province under the name of Manipur. 

4. TRIPURA — The territory which immediately before the commencement of 

this Constitution was being administered as if it were a Chief Commissioner's 
Province under the name of Tripura. 

5. THE ANDAMAN AND NICOBAR ISLANDS — The territory which immedia- 

tely before the commencement of this Constitution was comprised in the 
Chief Commissioner’s Province of the Andaman and Nicobar Islands. 

6. The LACCADIVE, MINICOY AND AMINDIVI ISLANDS — The territory 

specified in Section 6 of the States Reorganisation Act, 1956. 

•*[7. DADRA AND NAGAR HAVETJ — The territory which immediately before 
the eleventh day of August, 1961 was comprised in Free Dadra and Nasar 
Haveli.] ® 

f[8. GOA, DAMAN AND DIU — The territories which immediately before the 
twentieth day of December, 1961 were comprised in Goa, Daman and Diu.] 

■[9. PONDICHERRY — The territories which immediately before the sixteenth 
day of August, 1962, were comprised in the French Establishments in India 
known as Pondicherry, Karikal, Mahe and Yanam.] 
t[I0. CHANDIGARH — The territories specified in Section 4 of the Punjab Re- 
organisation Act, 1966]. 

[a] Substituted for the First Schedule, as amended by the States Reorganisation Act, 

1956 (37 of 1956) and the Bihar and West Bengal (Transfer of Territories) Act, 
1950 (40 of 1956), by the Constitution (Seventh Amendment) Act, 1956 Section 2 
(1-11-1956). 

[b] Substituted by the Andhra IVadesh and Mysore (Transfer of Territory) Act, 1968 (36 

of 1968) Section 4 (a) [1-10-1968]. 

[bb] For formation of autonomous State of Me^alaya within tee State of Assam, see 
the Assam Reorganisation Act (55 of 1969), S. 3. 

[c] Added by the State of Nagaland Act, 1902 (27 of 1962), Section 4 (w.e.f. 1-12-1963). 

[d] Substituted by tee Bihar and Uttar Pradbsh (Alteration of Boundaries) Act; 19^ 
(24 of 1968), Section 4 (a). 

[dd] Substituted for entry 4 by the Bombay Reorganisation Act, 1960 (11 of 1900) 
[1-5-1960.J 

[ddd] Inserted by Section 4 of the Rajastean and Madhya Prad^h (Transfer of Terri- 
tories) Act, 1959 (47 of 1959) (w.e.f. 1-10-1959). 

[e] Substituted for ‘Madras’ by the Madras State (Alteration of Name) Act, 1968 (53 of 

1968), Section 5 (w.e.f. 14-1-1969). 

fee] Inserted by Andhra Pradesh, and Madras (Alteration of Boundaries) Act, 1959 (56 
of 1959), Section 6 (w.e.f. 1-4-1960). 

[eee] Substituted, ibid 

[f] Inserted by the Bombay Reorganisation Act, 1960 (11 ef 1960), Section 4 (w.ad. 

1-5-1960). 
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[g] Original entiles 8 to 14, renumbered as 9 to 15, ibid. 

Pi] Iiuerted by the Andhra Pradesh and Mysore C^ansfer of Territories) Act, 1668 (80 
of 1968), Section 4(b) (w.e.f. 1-10-1968). ' 

[1] Inserted by the Acquired Tenitories (Merger) Act, 1960 (04 of 1060), Section 4 
(w.ei. 17-1-1961). 

U Added by the Constitution (Ninth Amendment) Act, 1900, Section 3 (w.e.f. 17-1-1961). 

W Inserted by the Punjab Reorganisation Act, 1966 (81 of 1966), S. 7 (1-11-1966). 

p] Inserted by the Rajasthan and Madhya Pradesh (Transfer of Territories) Act 1959 
(47 of 1959), Section 4 (w.eX 1-10-1959). 

Im] Substituted by the Bihar and Uttar Pradesh (Alteration of Boundaries) Act 1968 
(24 of 1968), Section 4 (b). 

[n] Inserted by the State of Nagaland Act 1962 (27 of 1962), Section 4 (w.e.f 1-12- 
1963). 

[o] Inserted by the Punjab Reorganisation Act 1966 (31 of 1966), Sec. 7 (1-11-1966). 

[p] Inserted, ibid. 

[q] Inserted by the Constitution (Tenth Amendment) Act 1961, Section 2 (wref 11-8- 
1061). 

[r] Inserted by Ae Constitution (Twelfth Amendment) Act 1962, Section 2 (wref 
20-12-1961). 

fs] Inserted by the Constitution (Fourteenth Amendment) Act 1962, Section 3 (wre.f 
16-8-1962). 

[t] Inserted by Section 7 of the Punjab Reorganisation Act 1968 (w.e.f. 1-11-1966). 

SECX>ND SCHEDULE 

[Articles 59 (3), 65 (3), 75 (6). 97, 125, 148 (3), 158 (3), 164 (5), 186 and 221] 

PART A 

Froviaons as to the President and the Governors of States a[« • « • •] 

1. There shall be paid to the President and to the Governors of the State 

*[• • ®] the following emoluments per mensem, that is to say : 

The President 10,000 rupees. 

The Governor of a State 5,500 rupees 

2. There shall also be paid to the President and to the Governors of the 
States *>[® ® ®] such allowances as were payable respectively to the Governor-Gene- 
ral of the Dominion of India and to the Governors of the corresponding Provinces 
immediately before the commencement of this Constitution. 

3. The President and the Governors of ‘[the States] throughout their res- 
pective terms of oflSce shall be entitled to the same privileges to which the Gover- 
nor-General and the Governors of the corresponding Provinces were respectively 
entitled immediately before the commencement of Constitution. 

4. While the Vice-President or any other person is discharging the functions 
of, or is acting as. President, or any person is discharging the functions of die 
Governor, he shall be entitleci to the same emoluments, allowances and privileges 
as the President or the Governor whose functions he discharges or for whom he 
acts, as the case may be. 

[a] The wdids 'specified in Part A of the First Schedule* were omitted by the Constitu- 

tion (Seventh Amendment) Act, 1956, S. 29 and Schedule (1-11-1956). 

[b] The words 'so specified*, omitted, ibid 

[c] Substituted for the wor^ 'such States', ibid 

PART B 

.[Fftrt B was omitted by the Constitution (Sevendi Amendment) Act, 195^ 

S. 29 and Schedule (1-11-1956).] 
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PART C 

PROVISIONS AS TO THE SPEAKER AND THE DEPUTY SPEAKER OF 
THE HOUSE OF THE PEOPLE AND THE CHAIRMAN AND THE 
DEPUTY CHAIRMAN OF THE COUNCIL OF STATES AND THE 
SPEAKER AND THE DEPUTY SPEAKER OF THE LEGISLATIVE 
ASSEMBLY “ “] AND THE CHAIRMAN AND THE DEPUTY 

CHAIRMAN OF THE LEGISLATIVE COUNCIL OF 6[A STATE] 


7. There shall be paid to the Speaker of the House of the People and the 
Chairman of the Council of States such salaries and allowances as were payable to 
the Speaker of the Constituent Assembly of the Dominion of India immediately 
before the commencement of this Constitution, and there shall be paid to the 
Deputy Speaker of the House of the People and to the Deputy Chairman of the 
Council of States such salaries and allowances as were payable to the Deputy 
Speaker of the Constituent Assembly of the Dominion of India immediately before 
such commencement. 


8. There shall be paid to the Speaker and the Deputy Speaker of the Legis- 
lative Assembly a[® * ®] and to the Chairman and the Deputy Chairman of the Legis- 
lative Council c[of a State] such salaries and allowances as were payable respec- 
tively to the Speaker and the Deputy Speaker of the Legislative Assembly and the 
President and the Deputy President of the Legislative Council of the corresponding 
Province immediately before the commencement of this Constitution and, where 
the corresponding Province had no Legislative Council immediately before such 
commencement, there shall be paid to the Chairman and the Deputy Chairman 
of the Legislative Council of the State such salaries and allowances as the Governor 
of the State may determine. 

[a] The words of a State specified in Part A ©f the First Schedule* were omitted by 

the Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule (1-11-1956). 
[bj Substituted for ‘any such State', ibid 
[c] Substituted for the words “of such State," ibid 

PART D 

PROVISIONS AS TO THE JUDGES OF THE SUPREME COURT AND OF 

THE HIGH COURTS a[* • • -] 

9. (1) There shall be paid to the Judges of the Supreme Court, in respect 
of time spent on actual service, salary at the following rates per mensem, that is 
to say : — 

The Chief Justice 5,000 rupees. 

Any other Judge 4.000 rupees: 

Provided that if a Judge of the Supreme Court at the time of his appoint- 
ment is in receipt of a pension (other than a disability or woimd pension) in res- 
pect of any previous service under the Government of India or any of its 
decessor Governments or under the Government of a State or any of its predecessor 
Governments, his salary in respect of service in the Supreme Court ^[shall be 
reduced — 

(a) by the amount of that pension, and 

(b) if he has, before such appointment, received in lieu of a portion of the 

pension due to him in respect of such previous service the commuted 
value thereof, by the amount of that portion of the pension, and 

(c) if he has, before such appointment, received a retirement gratuity in 

respect of such previous service, by the pension equivalent of that 
gratuity.] 

(2) Every Judge of the Supreme Court shall be entitled without payment of 
rent to the use of an official residence. 
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(3) Nottog in sub-paragraph (2) of this paragraph shall apply to a Judge 
indio, immediately before tlie comineiiceiiient of this Coostitutiou, — 

(a) was holding office as tlie Chief Justice of the Federal Coiut and has 
become on such commencement the Chief Justice of tlie Supreme 
Court under clause (1) of Article 374, or 

(b) was holding office as any other Judge of the Federal Court and has on 

such commencement become a Judge (other than the Chief Justice) of 
the Supreme Court under tlie said clause, 
during the period he holds office as such Chief Justice or otlier Judge, and every 
Judge who so becomes the Chief Justice or other Judge of the Supreme Court shall, 
in respect of time spent on actual service as such Chief Justice or other Judge, as 
the case may be, be entitled to receive in addition to the salary specified in sub- 
paragraph (1) of this paragraph as special pay an amount equivalent to the dif- 
ference between the salary so specified and the salary which he was drawing im- 
mediately before such commencement. 

(4) Every Judge of the Supreme Court shall receive such reasonable allow- 
ances to reimburse him for expenses incurred in traveUing on duty within the 
territory of India and ^hall be afforded such reasonable facilities in connection 
with traveUing as the President may from time to time prescribe. 

(5) The rights in respect of leave of absence (including leave allowances) and 
pension of the Judges of the Supreme Court shall be governed by the provisions 
which, immediately before the commencement of this Constitution, were applicable 
to the Judges of the Federal Court. 

[a] Paragraph 9 — ^The words ‘in States in Part A of the First Schedule’ were omitted 

by the Constitution (Seventh Amendment) Act, 1956, S. 25 (1-11-1956). 

[b] Paragraph 9 — Substituted for the words ‘shall be reduced by the amount of that 

pension’, ibid. 

10. ®[(1) 'There shaU be paid to the Judges of High Courts, in respect of 
time spent on actual service, salary at the foUowing rates per mensem, that is to 
say, — 

The Chief Justice .... .... 4,000 rupees. 

Any other Judge .... .... .... .... 3,500 rupees : 

Provided that if a Judge of a High Court at the time of his appointment is 
in receipt of a pension (other than a disability or wound pension) in respect of any 
previous service under the Government ®f India or any of its predecessor Govern- 
ments or under the Government of a State or any of its predecessor Governments, 
his salary in respect of service in the High Court shall be reduced — 

(a) by the amount of that pension, and 

(b) if he has, before such appointment, received in lieu of a portion of the 
pension due to him in respect of such previous service the commuted 
value thereof, by the amount of that portion of the pension, and 

(c) if he has before such appointment, received a retirement gratuity in res- 

pect of such previous service, by the pension equivalent of that 
gratuity.] 

(2) Every person who immediately before the commencement of this Constitu- 
tion — 

(a) was holding office as the Chief Justice of a High Court in any Province 
and has on such commencement become the Chief Justice of the High 
Court in the corresponding State under clause (1) of Article 376, or 


Sehedule Z, Part D, Paras 10 and 11 ^ 

Note 1 

(1) Constitutionally the Judge of 
a High Court is not prohibited 
from undertaking to perform functions 
other than those of a Judge in the ab- 
aence of the President’s permission and 
at the request of a State. AIR 1053 Nag 
S31 (S32)» ELR (1953) Nag 901 (DB). 


(2) The operation of the definition of 
‘actual service’ in sub-para, (b) is con- 
fined to the purposes of Part D and is 
relevant only to the question of the re- 
muneration payable to him as a Judge 
for the period he is engaged in the per- 
formance of such other functions. AIR 
1953 Nag 331 (332. 333) » ILR (1953) Nag 
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(b) was holding office as any other Judge of a High Court in any Province 
and has on such commencement become a Judge (other than die 
Chief Justice) of the High Court in the corresponding State under die 
said clause, 

shall, if he was immediately before such commencement drawing a salary at a rate 
higher than that specified in sub-paragraph (1) of this paragraph, be entided to 
receive in respect of time spent on actual service as such Chief IDistice or other 
Judge, as the case may be, in addition to the salary specified in the said sub-para- 
graph as special pay an amount equival^t to the dificErence between the salary 
so specified and the salary which he was drawing immediately before such com- 
mencement. 

<*[(3) Any person who, immediately before the commencement of the Constitu- 
tion (Seventh Amendment) Act, 1956, was holding office as the Chief Justice of 
the High Court of a State specified in Part B of the First Schedule and has on 
such commencement become the Chief Justice of the High Court of a State speci- 
fied in the said Schedule as amended by the said Act, shall, if he was immediately 
before such commencement drawing any amoimt as allowance in addition to his 
salary, be entitled to receive in respect of time spent on actual service as such 
Chief Justice, the same amount as allowance in addition to t he salary specified in 
sub-paragraph (1) of this paragraph.] 

REMOVAL OF DIFFICULTIES 

Paragraph 2 of the Constitution (Removal of Difficulties) Order, No. IV providM that 
as from 26-1-1950, the Second Schedule to ffie Constitution of shall have effect 

subject to the following adaptation, namely 

"(2) In sub-para. (2) of Faragrach 10, for all words after clause (b), the follow- 
ing shall be substituted — 

shall, in respect of time spent on actual service as such Ohlftf Justice ot 
other Judge, as the case may be, be entitled to receive in addition to the salaiy 
specified in sulvparagraih (1) of tins paragraph as special pay the amount, if any, 
by which that salary falls short of the salary payable to the Chief Justice, or, as 
the case may be, any other Judge, of the High Court, in the Province immediately 
before the c^mmenoement” 

OBJECTS AND REASONS 

"Sometimes it becomes necessary to appoint a retired district Judge as a Judge <rf 
the Court In die absence of a legal provision for withholding the pension due to 
such a JucJge, it has been the practice to obtain from him an iinf^prtntring diat he would 
not claim the pension for the period for wbirti he serves as a High Court Judge. Since 
this is obviously unsatisfactory, it is proposed to add a Rroviso to Paragraph 10 (1) of 
the Second Schedule on the same lines as the Hoviso to Paragraph 9 (1) thereof regu- 
lating the salary of a Judge of the Supreme Court in similar circuinstances'’ — Gaz. of Ind., 
1956, Pt. II, S. 2, Ert, p. 222. 

[cj Paragraph 10 — Substituted for sub-paragrai>h (1) by the Constitution (Seventh 
Amendment) Act, 1656, S. 25. 

[dj Paragraph 10 — Substituted for sub-paragraphs (8) and (4), ibid. 

Schedule 2, Part D, Paras 10 and 11 — (4) A commlssloii appointed by the 

^ fcontd.) Nlzcm of Hyderabad to go Into the ques- 

901 (DB) •• AIR 1956 PunJ 58 (70) » tlon of succession to the estate of a de- 
ILR (1956) Pimj 236 (DB). ceased nobleman was Incompetent be- 

(3) The absence of President’s per- cause of the Inclusion therein of a Judge 
mission may result in the period spent of the High Court without obtaining 
by the Judge of a High Court in the the permission of the President. AIR 
performance of other functions not 1953 Hyd 105 (110a) = ILR (1953) Hyd 
being coimted for the purpose of pay- 1 (FB). 
ment to him of the salary of a Judge. 

AIR 1953 Nag 331 (332) » ILR (1053) (5) Judicial Commissioner can act as 

Nag 901 (DB) *• AIR 1956 PunJ 58 (70) arbitrator without President's permls- 
» ILR (1956) PunJ 236 (DB). sion. AIR 1958 Manipur 38 (40). 
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11. In this Part, unless the context otherwise requires, — 

(iO expression **Chief Justice" includes an acting Chief Justice, and a 
Trudge" includes an ad hoc Judge; 

(b) “actual service" includes^^ 

(i) time spent by a Judge on duty as a Judge or in the performance 
of such other functions as he may at the request of the President 
undertake to discharge; 

Kh) vacations, excluding any time during which the Judge is absent on 
leave; and 

joining time on transfer from a High Court to the Supreme Court 
•r from one High Court to another. 


PART E 

PROVISIONS AS TO THE COMPTROLLER AND AUDITOR-GENERAL 

OF INDIA 


12. (1) There shall be paid to the Comptroller and Auditor-General of India 
a salary at die rate of four thousand rupees per mensem. 


(2) The person who was holding o£Bce immediately before the commencement 
of this Constitution as Auditor-General of India and has become on such commence- 
ment die Comptroller and Auditor-General of India under Article 377 shall in 
addition to die salary specified in sub-paragraph (1) of this paragraph be entitled 
to receive as special pay an amount equivalent to the difi^erence between the salary 
so specified and die salary which he was drawing as Auditor-General of India im- 
mediately before such commencement. 


(3) The ri^ts in respect of leave of absence and pension and the other condi- 
tions of s^idoe of the Comptroller and Auditor-General of India shall be govern- 
ed or shall continue to be governed, as the case may be, by the provisions which 
were applicable to the Auditor-General of India immediately before the commence- 
ment of tM< Constitution and all references in those provisions to the Governor- 
General ghflll be construed as references to the President 


THIRD SCHEDULE 

[Articles 75 (4), 90, 134 (6), 148 (2), 164 (3), 188 and 219.1 
FORMS OF OATHS OR AFFIRMATIONS 

1 


Fbnn of oath of office for a Minister for the Union : — 

swear in the name of God 

I, A.B., do that I will bear true faith and 

solemnly affirm 


allegiance to tiie Constitution of Lidia as by law established, a[that I will uphold 
die sovereignty and integrity of India,] that 1 will faithfully and conscientiously dis- 
ffhnrgg iny duties as a Minister for the Union and that I will do ri^t to aU manner 


Schedule S — Note 1 

(1) Words Slaving been nominated’ 
hi form clearly show that oath 
or affirmation cannot be made by 
candidate before he is nominated 
Word *nomlnated’ In form can- 
not be Interpreted to mean yalldly 


nominated as provided In Section 36 
(8), Representation of the People Act. 
Am 1968 SC 1064 (1068)= (1968) 2 SCR 
812. 

(2) Form VII-A (As amended In 1963 
by 16th Amendment) — Expression 
Imvlng been nominated* in Form vn-A 
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of people in accordance with the Constitution and the law, without fear or favour, 
afFection or illwill.” 

[a] Inserted by the Constitution (Sixteenth Amendment) Act, 1963, S. 5 (a) (5-10-1963). 

JAMMU AND KASHMIR 

Third Schedule applies to the State of Jammu and Kashmir subject to the exceptions, 
namely, that Forms V, VI, VII and VIII shall be omitted. — See Constitution (Application 
to J. and K.) Order, 1954, Para. 2, sub-para. (20). 



Form of oath of secrecy for a Minister for the Union:— 

swear in the name of God 

I, A.B., do that I will not directly or indirectly 

solemnly affir m 

communicate or reveal to any person or persons any matter which shall be brought 
under my consideration or shall become known to me as a Minister for the Union 
except as may be required for the due discharge of my duties as such Minister.” 


II 


Form of oath or affirmation to be made by a candidate for election to Fariift- 
meat : — 



‘1, A.B., having been nominated as a candidate to fill a seat in the Council of 

swear in the name of God 

States (or the House of the People) do that I will 

solemnly affir m 

bear true faith and allegiance to the Constitution ot India as by law established 
and that I will uphold the sovereignty and integrity of India.” 

B 


Form of oath or affirmation to be made by a member of Parliament : 

“I, A.B., having been elected (or nominated) a member of the Council of 

swear in the name of God 

States (or the House of the People) do that I will 

solemnly affir m 


bear true faith and allegiance to the Constitution of India as by law established, 
t^t I will uphold the sovereignty and integrity of India and that I will faithfully 
discharge the duty upon which I am about to enter.**] 

[a] Substituted for original Fonn III by the Constitution (Sixteenth Amendment) Act, 
1963, S. 5 (b) (5-10-1963). 


IV 

Form of oath or affirmation to be made by the Judges of the Supreme, Court 
and the Comptroller and Auditor-General of India ; — 

‘1, A.B., having been appointed Chief Justice (or a Judge) of the Supreme 

swear in the name 

Court of India (or Comptroller and Auditor-General of India) do 

solemnly 

of God 

-that I will bear true faith and allegiance to the Constitution of India as 


affirm 


Schedule 3 — Note 1 (confd.) 
means ‘when nomination paper Is duly 
delivered’. AIR 1966 MadhPra 255 (260) 
»= 1966 MPLJ 77 (DB). 

(3) Form VHI of oath of allegiance 
by Judge does not warrant him in 
l^orlng the rule relating to the bind- 
ing nature of the precedents which Is 


tmiformly followed. AIR 1968 SC 372 
(377)== (1968) 1 SCR 455 = 70 Bom 

LR 73. 

(4) For becoming eligible for the elec- 
tion of a President a candidate has not 
to take any oath. AIR 1968 SC 904 (OOf* 
910)= (1968) 2 SCR 133. 


[The] 


of India 


[Sell. ur\ 207 


by law established, ®[that I will uphold the sovereiijnty and intejjrity of India,] 
that I will duly and faithfully and to tlie best of my ability, knowledge and judg- 
ment perform the duties of my office without fear or favour, affection or illwill and 
that I will uphold the Constihition and the laws." 

[a] Inserted by the Constitution (Sixteenth Amendment) Act, 1963, S. 5(c) (5-10-19G3). 

V 

Form of oath of office for a Minister for a State 

swear in the name of God 

I, A.B., do — that I will bear true faith and 

solemnly affirm 

allegiance to the Constitution of India as by law established, a[that I will uphold 
the sovereignty and integrity of India,] that I will faithfully and conscientiously dis- 
charge my duties as a Minister for the State of and that I will do 

right to all manner of people in accordance with the Constitution and the law 
without fear or favour, affection or illwill.” 

[a] Inserted by the Constitution (Sixteenth Amendment) Act, 1963, S. 5(c) (5-10-1963). 

JAMMU AND KASHMDR 

Not applicable to the State of Jammu and Kashmir — See note under Form I. 

VI 

Form of oath of secrecy for a Minister for a State : — 

swear in the name of Cod 

“I,A.B., do that I will not directly or indirectly 

solemnly affir m 

communicate or reveal to any person or persons any matter which shall be brought 
under my consideration or shall become known to me as a Minister for the State 

of except as may be required for the due dischairge of my 

duties as such Minister.” 

JAMMU AND KASHMIR 

Not applicable to the State of Jammu and Kashmir — See note under Form 1. 

»[vn 

Form of oath or affirmation to be made by a candidate for election to the 
Legislature of a State : — 

A 

*1, A.B., having been nominated as a candidate to fill a seat in the Legislative 

* swear in the name of God 

Assembly (or Legislative Council), do that I will 

solemnly affirm 

bear true faith and allegiance to the ConstitutioQ of India as by law established 
and tiiat I will uphold the sovereignty and integrity of India.” 

B 

Form of oath or affirmation to be made by a member of the Legislature of 
a State : — 

"I, A.B., having been elected (or nominated) a member of the Legislative 

swear in the name of God 

Assembly (or Legislative Council), do that I will bear 

solemnly affir m 

true faith and allegiance to the Constitution of India as by law established, that I 
will uphold the sovereignty and integrity of India and that I will faithfully dis- 
charge the duty upon which I am about to enter.”] 

[a] Substituted by the Constitution (Sixte«alh Amendment) Act, 1963, S. 5 (c) (5-10-63). 

JAMMU AND KASHMIR 

Not applicable to the State of Jammu and Kashmir — See note under Form L 
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II 


Form of oath or affirmation to be made by the Judges of a High Court:— 

“I, A.B., having been appointed Chief Justice (or a Judge) of the High Court 

swear in die name of God 

at (or of) do that I will bear true 

solemnly affirm 

faith and allegiance to the Constitution of India as by law established, ^[that 1 
will uphold the sovereignty and integrity of India,] that I will duly and faithfully 
and to the best of my ability, knowledge and judgment perform the duties of my 
office without fear or favour, aSection or illwill and that I will uphold the Con- 
stitution and the laws.” 

[a] Inserted by the Constitution (Sixteenth Amendment) Act, 1963, S. 5 (c) (5-10-1963). 

JAMMU AND KASHMIR 

Not applicable to the State of Jammu and Kashmir — See note under Form 1. 


•[FOURTH SCHEDULE 
[Articles 4 (1) and 80 (2).] 

AIXOCATION OF SEATS IN THE COUNCIL OF STATES 

To each State or Union territory specified in the first column of the follow- 
ing table, there shall be allotted the number of seats specified in the second column 
thereof opposite to that State or that Union territory, as the case may be. 

TABLE 


1. Andhra Pradesh 


18 

2. Assam 


7 

3. Bihar 


22 

t>[4. Gujarat 


11] 

o[5. Haryana 


5] 

d[6.] Kerala 


9 

7. Madhya Pradesh 


16 

8. efTamil Nadu] 


•[18] 

'[9. Maharashtra 


19] 

10. Mysore 


12 

11. Orissa 

/ 

10 

12. Punjab 


«L7] 

13. Rajasthan 

. 

10 

14. Uttar Pradesh 

• 

34 

15. West Bengal 


16 

16. Jammu and Kashmir 


4 

b[17. Nagaland 


1] 

18. Delhi 


3 

19. Himachal Pradesh 


*[3] 

20. Manipur 


1 

21. Tripura 


1 

i[22. Fondicheny 


1] 


»[228] 

[a] Substituted for ffie Fourth Sdiedule (as amended by die States Reorganisaticm ' Act, 

1956 and the Bihar and W. B. (Transfer of Territories) Act, 1956) by the Constitu- 
tioQ (Sevendi Amendment) Aat, 1956, S. 3 (2), (1-11-1956). 

[b] Substituted for ^Bombay' hy the Bombay Reorganisation Act, 1960 (11 of 1960), 
S. 6 (1-5-1960). 

[c] Inserted by the Punjab Reorganisation Act, 1966 (SI of 1966), S. 9 (1-11-1966). 

[d] Origiiial entries 5 to 21 renumbered, as 6 to 22, ibid. 

[e] Substituted for T7* by Andh. Pra. and Madras (Alteration of Boundaries) Art, 1950 

(56 of 1959), S. 8 (w. e. f. 1-4-1960). 
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[f] Added by the Bombay Reorganisation Act, 1960 (11 of 1960), S. 6 (1-5-1960). 

[g] Substituted for 'll' w. e. f. 1-11-1966 by Act 31 of 1966, S. 9. 

W Inserted by the State of Nagaland Act, 1962 (27 of 1962), S. 6 (w. e. f. 1-12-1963). 
ti] Substituted for “2” by Act 31 of 1966, S. 9 (1-11-1966). 

[j] Inserted by the Constitution (Fourteenth Amendment) Act, 1962, S. 6(a) (28-12- 
1962 )* 

W Substituted for the figure '226' by the Punjab Reorganisation Act, 1966 (31 of 1966J 
S. 9 (1-11-1966). 

D] Substituted for ‘Madras' by Act, 53 of 1968 (w. e. f. 14-1-1969). 


FIFTH SCHEDULE 
[Article 244 (I).] 

PROVISIONS AS TO THE ADMINISTRATION AND CONTROL OF 
SCHEDULED AREAS AND SCHEDULED TRIBES 

PART A 

GENERAL 

1 . Interpretation. — ^In this Schedule, unless the context otherwise requires, 
the expression “State” ® ®] does not include the State of Assam. 

2. Executive power of a State in Scheduled Areas.— Subject to the provisions 
of this Schedule, the executive power of a State extends to the Scheduled Areas 
therein. 

3. Report by the Governor *>[® ® ®] to the President regarding the adbiimslra- 
tion of Scheduled Areas. — The Governor ‘*[® ® of each State having Scheduled 
Areas therein shall annually, or whenever so required by the President, make a 
report to the President regarding the administration of the Scheduled Areas in that 
State and the executive power of the Union shall extend to the giving of directions 
to the State as to the administration of the said areas. 

[a] 'The words "means a State specified in Part A or Part B of the First Schedule but’ 

were omitted by Constitution (Seventh Amendment) Act; 1956, S. 29 and Schedule 
(1-11-1956). 

[b] 'The words ‘or Rajpramukh’, omitted, ibid. 

JAMMU AND KASHMIR 

Schedule V dioes not apply to the State of Jammu and Kashmir. 

PART B 

ADMINISTRATION AND CONTROL OF SCHEDULED AREAS AND 

SCHEDULED TRIBES 

4 . Tribes Advisory Council. — (1) There shall be established in each State 
having Scheduled Areas therein and, if the President so directs, also in any State 
having Scheduled Tribes but not Scheduled Areas therein, a Tribes Advisory Coun- 
cil consisting of not more than twenty members of whom, as nearly as may be, 
three-fourths shall be the representatives of the Scheduled Tribes in the Legislative 
Assembly of tiie State : 

Ftovided that if the number of representatives of the Scheduled Tribes in 
tile Legislative Assembly of the State is less than the number of seats in the Tribes 
Advisory Council to be filled by such representatives, the remaining seats shall ba 
filled by other members of those tribes. 

(2) It shall be the duty of the Tribes Advisory Council to advise on such 
matters pertaining to the welfare and advancement of the Scheduled Tribes in the 
State as may be referred to them by the Governor *1® ® ®]. 
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(3) The Governor *’[* ®] may make nilesc prescribing or regulating, as the 
case may be, — 

(a) the number of members of the Council, the mode of their appointment 

and the appointment of the Chairman of the Council and of the ofBceis 
and serv'ants thereof; 

(b) the conduct of its meetings and its procedure in general; and 

(c) all other incidental matters. 

5. Law applicable to Scheduled Areas. — (1) Notwithstanding anything in this 
Constitution, the Governor, a[® » ®] may by public notification direct that any 
particular Act of Parliament or of the Legislature of the State shall not apply to 
a Scheduled Area or any part thereof in the State or shall apply to a Scheduled 
Area or any part thereof in the State subject to such exceptions and modifications 
as he may specify in the notification and any direction given under this sub-para- 
graph may be given so as to have retrospective effect. 

(2) The Govenior ® may make regulations for the peace and good gov- 

ernment of any area in a State which is for the time being a Scheduled Area. 

In particular and without prejudice to the generality of the foregoing power, 
such regulations may — 

(a) prohibit or restrict the transfer of land by or among members of the 
Scheduled Tribes in such area; 


Schedule V, Part B, Para 5 

1. Governor's power to issue notifica- 
tions — Clause (1). — (1) The .power of 
making a notification under this clause 
is a legislative and not an administra- 
tive power, see AIR 1947 FC 32 (34, 35) 
= ILR 26 Pat 442= ILR (1947) Kar 
|FC) 72= 1947 FCR 116. 

(2) This clause must be read in the 

context of Art. 245 (1) under which 

the Parliament has power to make laws 
for the whole or any part of the terri- 
tory of India, and the State Legislature 
has power to make laws for the whole 
or any part of the State. AIR 1954 Pat 
159 (160) » ILR 32 Pat 119 (DB). 

(3) There is nothing in this clause to 

show that the Governor must issue a 
notification before any such Act can be 
enforced in a Scheduled Area. AIR 
1955 Pat 317 (319, 320)= 1955 Cri L 

Jour 1089. 

(4) The clause expressly provides 
that any direction given in a notifica- 
tion under it may be made to have 
retrospective effect. AIR 1958 Pat 366 
(369) (DB). 

(5) The power is granted imder sub- 
para (1) mainly to protect the interests 
of the scheduled area or .the persons 
residing in the scheduled area in which 
no doubt the majority of the persons 
are scheduled tribes. AIR 1965 Andh 
Pra 332 (333)= (1965) 1 Andh WR 142. 
(DB). (AIR 1962 Andh Pra 212, Rel. on; 
AIR 1960 SC 1208, Distlng.) 

(6) Para 5(1) envisages that post-Con- 
stitution Acts are applicable to Scheduled 
areas unless otherwise directed by the 
Governor. AIR 1966 Pat - 375 (379) = 
1966 Cri LJ 1183 (DB). 

2. Governor's power to make regula- 
tions. — (1) Clause (2) gives the Gov- 


ernor plenary powers of legislation con- 
cerning a Scheduled Area by framing 
regulations for the peace and good 
government of that Area, see AIR 1949 
FC 175 (183) = 1949 FCR 595 = ILR 28 
Pat 703 = 50 Cri L Jour 897 *• AIR 
1947 Pat 13 (14)= ILR 25 Pat 719 (SB). 

(2) If the very tenor and subject of 
a Regulation makes it obvious that it 
is for the peace and good government 
of the area, it is wholly unnecessary 
to make statement in the preamble 
of the Regulation to indicate that it was 
for the peace and good government of 
the area. AIR 1947 Pat 13 (14)= ILR 
25 Pat 719 (SB). 

(3) Madras Scheduled Areas Estates 
(Abolition and Conversion into Ryot- 
wari) Regulation (IV of 1951) is valid. 
AIR 1967 SC 71 (74) = (1962) 2 SCR 
535. 

(4) Madras Scheduled Areas Estates 

(Abolition and Conversion into Ryot- 
wari) (Regulation IV of 1951) — Gover- 
nor was competent to make the Regu- 
lation bringing into effect retrospectively 
the Madras Act XXVI of 1948 — Regula- 
tion is valid. (1963) 2 Andh LT 106 

= ILR (1964) Andh Pra 578 (583). 

(5) Madhya Pradesh Scheduled Tribes 
Debt Relief Regulations, 1962, are not 
imconstitutional on groimd that they 
operate retrospectively. AIR 1967 Madb 
Pra 52 (53)= 1966 MPLJ 842. 

(6) Phrase ‘peace and good govern- 
ment’ is wide enough to justify even 
total prohibition of any business pro- 
vided it is for protection and promo- 
tion of welfare of scheduled tribes. AIR 
1967 Madh Pra 52 (53) = 1966 MPU 
842. 



[TImJ Gonstltutioii of 


[Sch. V Part C] 271 

(b) regulate the allotment of land to members of tlie Scheduled Tribes in 

such area; 

(c) regulate the carrying on of business as money-lender by persons who 

lend money to members of the Scheduled Tribes in such area. 

(3) ^ makmg any such regulation as is referred to in sub-paragraph (2) of tins 
^rapapl^ the Governor h[o o] may repeal or amend any Act of Parliament or of 
the legislature of the State or any existing law which is for the time being appli- 
cable to the area in question. 

^ regulations made imder this paragraph shall be submitted fortliwitli to 
the President and, until assented to by him, shall have no effect. 

(5) No regulation shall be made under this paragraph unless the Governor 
“L * ®] making the regulation has. in the case where there is a Tribes Advisory 
Council for the State, consulted such Council. 

[a] The words ‘or Rajpramukh, as the case may be,’ omitted by the Comititutioo 
(Seventh Amendment) Act, 1956, S. 29 and Sch. (1-11-1956). 

[b] The words ‘or Rajpramukh’ and ‘or the Rajpramukh’ omitted, ibid. 

[c] Para 4 (3): 

See (1) 'Ihe Bihar Tribes Advisory Council Rules, 1951 — Bih. Gaz, 1951 Pt 11 
p. 1721. 

(2) M. P. Tribes Advisory Council Rules, 1950 — M. P. Gaz., 1950, Pt. I, p. 733 and 

1951, Pt. I, p. 247. 

(3) Gujarat Tribes Advisory Council Rules, 1960 — Guj. Govt Gaz., 1-9-1960, Pt IV-A 

p. 71. 

(4) Maharashtra Tribes Advisory Council Rules, 1960 — Maha. Govt. Gaz. 8-9-1960, 

Pt. IV-A, p. 270. 

(5) Madras Tribes Advisory Council Rules, 1961 — Ft. St Geo. Gaz., 13-9-1961, Pt. V, 
p. 989. 

(6) Advisory Council for Welfare of Scheduled Tribes Living in Plains Districts of 

Assam Rules, 1967 — Assam Gaz., 21-6-1967, Pt II-A, p. 1517. 

(7) Manipur Tribal Advisory Council Rules — Manipur Gaz., 18-3-1964, Pt II, p. 3. 

PART C 

SCHEDULED AREAS 

6. Scheduled Areas. — (1) In this Constitution, the expression “Scheduled 
Areas” means such areas as the President may by order* declare to be Scheduled 
Areas. 

(2) The President may at any time by order — 

(a) direct that the whole or any specified part of a Scheduled Area shall 

ceaset> to be a Scheduled Area or a part of such an area; 

(b) alter, but only by way of rectification of boundaries, any Scheduled 
Area; 

(c) on any alteration of the boundaries of a State or on the admission into 

the Union or the establishment of a new State, declare any territory 
not previously included in any State to be, or to form part of, a 
Scheduled Area; 

and any such order may contain such incidental and consequential provisions as 
appear to the President to be necessary and proper, but save as aforesaid, the 
order made imder sub-paragraph (1) of this paragraph shall not be varied by any 
subsequent order. 

[a] See (1) Ae Scheduled Areas (Part A States) Order, 1950 (C. O. 9) published in Gaz. 
of Ind., 1950, Elzt, p. 670 and (2) The Scheduled Areas (Part B States) Order, 

1950, published in Gaz. of Ind., 1950, Ext, Pt II, S. 3, p. 975. 

IJ>] See ie Madras Sdieduled Areas (Cesser) Order, 1951 (C. O. 30) — Gaz. of Ind-, 

1951, Pt n, S. 3, Ext., p, 843 and die Andhra Schooled Areas (Cesser) Order, 
1955, (C. O. 50) published in Gaz. of Ind., 12-9-1955, Pt Xh S. 3, Ext, p. 1997* 
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PAKT D 

AMENDMENT OF THE SCHEDULE 

7. Amendment of the Schedule. — (1) Parliament may from time to time by 
law amend by way of addition, variation or repeal any of the provisions of this 
Schedule and, when the Schedule is so amended, any reference to this Schedule 
in this Constitution shall be construed as a reference to such Schedule as so 
amended. 

(2) No such law as is mentioned in sub-paragraph (1) of this paragraph 
shall be deemed to be an amendment of this Constitution for the purposes ofi 
Article 368. 


SIXTH SCHEDULE 
[Articles 244 (2) and 275 (X)] 

PROVISIONS AS TO THE ADMINISTRATION OF TRIBAL AREAS IN ASSAM 

1. Autonomous districts and autonomous regions. — (1) Subject to the provi- 
sions of this paragraph, the tribal areas in each item of Part A of the table ap- 
pended to paragraph 20 of this Schedule shall be an autonomous district. 

(2) If there are different Scheduled Tribes in an autonomous district, the 
Governor may, by public notification, divide the area or areas inhabited by diem 
into autonomous regions, 

(3) The Governor may, by public notification,— 

(a) include any area in Part A of the said table, 

(b) exclude any area from Part A of the said table* 

(c) create a new autonomous district, 

(d) increase the area of any autonomous district, 

(e) diminish the area of any autonomous district, 

(f) unite two or more autonomous districts or parts diereof so as to form 

one autonomous district, 

A[(ff) alter the name of any autonomous district,] 

(g) define the boundaries of any autonomous district: 

Provided that no order shall be made by the Gkivemor under clauses (c), (d), 
(e) £ind (f) of this sub-paragraph except after consideration of the report of a Com- 
mission appointed under sub-paragraph (1) of pargraph 14 of this Schedule. 

[a] Inserted by the Assam Reorganisation (Megb^aya) Act, 1960 (55 of 1969), S. 74 
and Sch. IV. 

JAMMU AND KASHMIR 

Schedule VI is not applicable to the State. 

2. Constitution of District Councils and Regional Councils. — *[(1) There 
shall be a District Council for each autonomous district consisting of not more 


Schedule 6, Para 1 — Note 1 

(1) Administration of Tribal areas in 
Assam is governed by provisions of 
Sch. VI and not by other relevant pro- 
visions of the Constitution this schedule 
purports to provide 'a self-contained 
Code and deals with all relevant topics 
in that behalf. AIR 1966 SC 1220 (1224) 
= (1966) 2 SCR 770. 

(2) Scheme of Sixth Schedule ahov/s 
that District Council is both adminis- 
trative and legislative body and that 
all administrative and legislative powers 
were vested in Governor by para 19 till 


District Councils were constituted. AIB 
1961 SC 276 (279) « (1969 \ SCR 760. 

(3) Governor’s Notification creating 
new autonomous District is Intra vires 
of para 1 (3) and does not require 
parUamentary legislation to make It 
effective. AIR 1966 SC 1220 (1228) » 
(1966) 2 SCR 770. (AIR 1066 Assam It 
Afflmed.) 

Schedule 6, Pam 2 — Note 1 

(1) Siem or Chief ^pointed by 
emor and later confirmed by DIsmct 
Council being administrative oncer 
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la] Substituted by Act 55 of 1969, S. 74 and Sch 
hv fb« Distri^ Ooun^ and each Regional Council shall be a body coroor-ite 

(4) Subject to the provisions of this Schedule, the administration of an 

R^rionS°Co^<^‘'lnA^’ u “ Schedule in any 

SkS.°f CovmcU vntlM such district, be vested in tlie District Council for such 

^oL“cou?ca ?^Hrjou ' “ be vested in the 

shnl/S. ^ autonomous district with Regional Councils, the District Council 

Rerio^ rn,“n^ r‘'‘* respect to the areas under the authorit,- of the 

Regional Council as may be delegated to it by the Regional Council in iddition to 

the powers conferred on it by this Schedule with r4ect to such area;! 

oils ind constitution of District Coun- 

^ and Regional Councils in consultaHon ivith the existing tribal Councils or 

o*er representative tribal organisations within the autonomous districts or regions 

concerned, and such rules shall provide for ^ 

‘^h\ToS“of°LIts%?J;“T 

to' toosfSf^^ii:! constituencies for the purpose of elections 

‘^eJecrlf mSs°'’Lmfor7““® 

suVc11“as°7 “‘^“bers of 

(e) the term of office of members of afRegional Councils;] 

[a] Substituted by Act 55 of 1969, S. 74 and Sch. TV. 

® “to Su7h cr^as;"''*"'’® oonnected with elections or nominations 

(g) the procedure and the conduct of business ar^nr.]„r}in« 

^^notwithstanding any vacancy)] to'r'’U^“t"^d Cgron^°'7U° 

[a] Inserted by Act 65 of 1969, S. 74 and Sch. TV. 

Cou^cas”°'”'“‘ “d Regional 

members of the District Counca shaU hold office for a 
after genm^ ^l^tilTto toe to 


ScMide 6 Para 2 — Note 1 (confd.) 
unow toe t^ntrol of District CouncU is 
♦5?^^!? by Executive Committee of 

Council. AIR 1961 SG 276 
IZJB, 280, 281, 282, 283) =^(1961) 1 SCR 

■ Tillage surveyor under Garo Hills 
Coim^ to Assam is not mem- 
Civil service imder the State ot 


Assam. Art. 311 does not apply. AIR 

iS'lsWB).®* ™ 

(3) Appointment and removal of 
Myntrl and declaration of his election 
as void Is within Jurisdiction of District 
Council. AIR 1M9 Assam 139 (143) 

(DB). 


CVoL 6.1 3 A. M. 18 
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Provided that the said period of five years may, while a Proclamation of 
Emergency is in operation or if circumstances exist which, in the opinion of 
the Governor, render the holding of elections impracticable, be extended by the 
Governor for a period not exceeding one year at a time and in any case where a 
Proclamation of Emergency is in operation not extending beyond a period of six 
months after the Proclamation has ceased to operate : 

Provided further that a member elected to fill a casual vacancy shall hold 
office only for the remainder of the term of office of the member whom he re- 
places.] 

[a] Inserted by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969), S. 74 
and Sch. IV. 

(7) The District or the Regional Council may after its first constitution make 
rules *[with the approval of the CJovemor] with regard to the matters specified in 
sub-paragraph (6) of this paragraph and may also make rules ^[with like approval] 
regulating — 

(a) the formation of subordinate local Councils or Boards and their pro- 

cedure and the conduct of their business; and 

(b) generally all matters relating to the transaction of business pertaining 
to the administration of the district or region, as the case may be : 

Provided that until rules are made by the District or the Regional Council 
under this sub-paragraph the rules made by the Governor under sub-paragraph (6) 
of this paragraph shall have effect in respect of elections to, the officers and staff 
of, and the procedure and the conduct of business in, each such Council : 

bj-» o O O 

[a] Inserted by Act 55 of 1969, S. 74 and Sch. IV, 

[b] Second proviso omitted, ibid. 

3. Powers of the District Councils and Re^onal Councils to make laws.— 

(1) The Regional Council for an autonomous region in repect of all areas within 
such region and the District Council for an autonomous district in respect of all 
areas within the district except those which are under the authority of Regional 
Councils, if any, within the district shall have power to make laws with respect 
to— 


(a) the allotment, occupation or use, or the setting apart, of land, other 
than any land which is a reserved forest, for the purposes of agricul- 
ture or grazing or for residential or other non-agricultural purposes or 


Schedule 6, Para 3 — Note 1 

(1) Any purpose likely to promote the 
interest of the inhabitants could include 
the holding of markets. Hence, the 
United Khasi-Jaintia Hills Autonomous 
District (Management and Control of 
Markets) Act (5 of 1953) passed by the 
District Council was within its legisla- 
tive competence. AIR 1956 Assam 162 
(163) = ILR (1956) 8 Assam 511 (DB) *• 
ILR (1960) 12 Assam 26. 

(2) The Lushai Hills District (Reduc- 
tion of Fathang) Act (3 of 1953), which 
relates to reduction of rent payable for 
“Jhumming’ or for purpose of shifting 
cultivation was within the legal com- 
petence of the District Council. AIR 19M 
Assam 5 (6) = ILR (1955) 7 Assam 419 
(DB). 

(3) The District Coxmcil has alone 
jurisdiction to appoint elected Syiem ai^ 
on such appointment he becomes ad- 
ministrative officer under Its contrci. 
AIR 1969 Assam 94 (98. 99) (DB). 


(4) The provisions of the Sixth Sche- 
dule do not make the District Council 
the owner of the entire land of the 
United Khasi and Jaintia Hills. AIR 
1960 Assam 131 (132) = ILR (1959) 11 
Assam 213 (DB). 

(5) The Constitution does not forbid 
repeal by District Council of existing 
laws relating to matters within the 
scope of its legislative authority. Garo 
Hills Act (I of 1952) is not ultra vires 
the District Council. ILR (1957) 9 Assam 
57. 

(6) United Khasi-Jaintia Hills District 
(Transfer of Land) Acft, 1953, is ultra 
vires the powers of the District Council 
under Para 3 (1) (a) of Sch. VI to Ihe 
Constitution. AIR 1968 Assam 43 (47). 

(7) Para 3 (1) is in fact something 111* 
a legislative list and enumerates the 
subje^s on which District Coun^ » 
competent to make laws. AIR 1961 S*' 
276 (281) = (1961) 1 SCR 756. 
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^ ‘^y purpose likely to promote the interests of the inhabitants 

or any village or town : 

nf in such laws shall prevent the coinpnlsory acnnisilion 

Of any land whether occ.ined or unoccupied, for public purposes hv tlie 'fCov- 
^ment of Assam or the Government of Me.chalaya] in accordance with the law 
tor Uie time being in force authorising such acquisition; 

[a] Substituted by Act 55 of 1969, S. 74 and Sch. IV. 

(b) the management of any forest not being a reserved forest; 

(c) the use of any canal or water-course for the purpose of agriculture; 

(d) the regulation of the practice of jhum or other forms of shiftina culHva- 

tion; ® 

(e) the establishment of village or town committees or councils and their 
powers; 


(f) any other matter relating to village or town administration, including 

village or town police and public health and sanitation; 

(g) the appointment or succession of Chiefs or Headmen; 

(h) the inheritance of property; 

*[(i) marriage and divorce]; 

[a] Substituted by Act 55 of 1969, S. 74 and Sch. IV. 

(j) social customs. 


(2) In this paragraph, a “reserved forest” means any area which is a “reserved 
forest under the Assam Forest Regulation, 1891, or under any other law for the 
time being in force in the area in question. 

(3) All laws made under this paragraph shall be submitted forthwith to the 
Governor and, until assented to by him, shall have no effect. 


4. Ad^istration of fustice in autonomous districts and autonomous 
repons.— (1) The Region^ autonomous region in respect of areas 

vothin such repon and the District Council for an autonomous district in respect 

of ^eas within the district other than those which are under the authority of the 

Repond Councils if any, within the district may constitute village councils or 

TOurts for the trial of suits and cases between the parties all of whom belong to 

bcheduled Tribes within such areas, other than suits and cases to which the 
provisions of sub-paragraph (1) of parapaph 5 of this Schedule apply, to the 
exclusion of any Court in the State, and may appoint suitable persons to be mem- 
bers of such village councils or presiding officers of such Courts and may also 
appoint such officers as may be necessary for the administration of the laws made 
under parapaph 3 of this Schedule. 

(2) Notwithstanding anything in this Constitution, the Regional Council for 
an autonomous region or any Court constituted in that behalf by the Regional 


Schedule 6, Para 3 — Note 1 (contd.) 

(8) United Khasi Jaintia Hills .Auto- 
nomous District (Appointment and Suc- 
cession of Chiefs and Headmen) Act 
(^sam Act 2 of 1959) is passed under 
Para 3(1) (g), Sch. 6 and is valid and 
u applicable to the case of removal of 
Myntri by District Coimcil, even though 
his election took place prior to com- 
mencement of the Act. AIR 1969 Assam 
139 (143) (DB). 

Schedule S, Para 4 — Note I 

(1) The Rules framed by the District 
Council of the Unit^ Khasi and Jain- 
na Hills District for the administration 
of Justice in the autonomous District 
nave no application, because of Para- 
graph 28 (2), to the administered area 


or the area of the State of Mylliem 
lalUng within the Shillong Municipality* 
AIR 1956 Assam 129 (136) = ILR (19561 
8 Assam 89 (SB). 

(2) United Khasi- Jaintia Hills Autono- 
mous District (Administration of Jus- 
tice) Rules (1953) were framed under 
Para 4 (4). AIR 1965 Assam 51 (52) ^ 
1965 (2) Cri LJ 72 (DB). 

(3) The power to frame rules regard- 
ing administration of justice includes 
within its ambit the power to provide 
for trial of suits and cases by existing 
Courts for such time as the District 
Council provides under the rules. AIR 
1963 Assam 31 (35, 36) = 1961 (1) CrI 
LJ 417 ILR (1952) 14 Assam 244. 
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Council or, if in respect of any area within an autonomous district there is no 
Regional Council, the District Council for such district, or any Court constituted 
in that behalf by the District Council, shall exercise the powers of a Court of 
appeal in respect of all suits and cases triable by a village council or Court cons* 
tituted under sub-paragraph (1) of this paragraph within such region or area, as 
the case may be, other than those to which the provisions of sub-paragraph (1) of 
paragraph 5 of this Schedule apply, and no other Court except the High Court 
and the Supreme Court shall have jurisdiction over such suits or cases. 

(3) The High Court of Assam shall have and exercise such jurisdiction over 
the suits and cases to which the provisions of sub-paragraph (2) of thig paragraph 
apply as die Governor may from time to time by order specify. » 

[a] See the Assam High Court (Jurisdiction over District Council Courts) Order, 1954 

— Assam Gaz., 20-1-1954, Pt II-A, p. 01. 

(4) A Regional Council or District Council, as the case may be, may widi 
the previous approval of the Governor make rules regulating — 

(a) the constitution of village councils and Courts and the powers to be 

exercised by them under this paragraph; 

(b) the procedure to be followed by village councils or Courts in the trial 

of suits and cases under sub-paragraph (1) of this paragraph; 

(c) the procedure to be followed by the Regional or District Council or 
any Court constituted by such Council in appeals and other proceed- 
ings imder sub-paragraph (2) of this paragraph; 

(d) die enforcement of decisions and orders of such Councib and Courts; 

(e) all other ancillary matters for the carrying out of the provisions of sub- 

paragraphs (1) and (2) of this paragraph. 

*[(5) On and from such date as the President may, after consulting the Gov- 
ernment of Assam or, as the case may be, the Government of Meghalaya, by noti- 
fication appoint in this behalf, this paragraph shall have effect in relation to such 
autonomous district or region as may be specified in the notification, as if — 

(i) in sub-paragraph (1), for the words ^between the parties all of whom 

belong to Scheduled Tribes within such areas, other than suits and 
cases to which the provisions of sub-paragraph (1) of paragraph 5 of 
this Schedule apply,” the words “not being suits and cases of the 
nature referred to in sub-paragraph (1) of paragraph 5 of this Sche- 
dule, which the Governor may specify in this beh^,” had been sub- 
stituted; 

(ii) sub-paragraphs (2) and (3) had been omitted; 

(iii) in sub-paragraph (4) — 

(a) for the words “A Regional Council or District Council, as the case 

may be, may with the previous approval of the XJovemor make 
rules regulating,” the words “The Governor may make rules regu- 
lating” had been substituted; and 

(b) for clause (a) the following clause had been substituted, name- 
ly 

“(a) the constitution of village councils and Courts, the powers to 
be exercised by them under this paragraph and the Courts 
to which appeals from decisions of vOlage councils and 
Courts shall lie;” 

(o) for clause (c), the following had been substituted, namely 

“(c) the transfer of appeals and other proceedings pending before 
the Regional or District Council or any Court constituted by 
such Council immediately b^ore the date appointed by the 
President under sub-paragraph (5);” and 
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(d) “ J^use (e) for the words brackets, and figures “sub-paragraphs (1) 

Wn^iibs^t^ted-f’ d)’ had 

[a] InsMt^ by the Assam ReorganisaHon (Meghalaya) Act. 1969 (55 of 1969) S 74 

ana ben, IV^ Item 4, 


Ci^ powers under the Code of Civa Procedure, 1908, and the 

^ Regional and District Councils and on 
courts and officer for the trial of certain suits, cases and offences.— (1) 
The Governor may, for the trial of suits or cases arising out of any law in force 
m any autonomous disWet or region being a law specified in that behalf by the 
Governor, or for ^e trial of offences punishable with death, transportation for life 
or imprisonment for a term of not less than five years under the Indian Penal 
Code or under any other law for the time being applicable to such district or 
region, confer on the District Council or the Regional Council having authority 
over such district or region or on Courts constituted by such District Council or 
f behaH by the Governor, such powers under the 

J ^ of Criminal 

PTOc^ure, 1898, as he deems appropriate, and thereupon the said Council Court 

^ offences in exercise of the powers so con- 

« conferred on 

ffif ^pSa^a h°^^* Regional Council, Court or oflBcer imder sub-paragraph (1) of 

provided in tWs paragraph, the Code of Civil Procedure, 
1908, tod the Code of Cnminal Procedure, 1898, shall not apply to the trial of 

toy siute, c^es or offences in an autonomous district or in any autonomous region 
to which the provisions of this paragraph apply, ® 

a[(4) On and from the date appointed by the President under sub-para- 
^ P^^S^P^ f relation to any autonomous district or autonomous 

region, notiung conned in this paragraph shall, in its application to that dis- 
tact or region, be deemed to authorise the Governor to confer on the District 
Cotocil or Regional Council or on Courts consHtuted by the District Council any 
ot the powers referred to in sub-paragraph (1) of this paragraph.] 

[a] Inserted by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969) S 74 
and Sch. IV, Item 5. ’ ’ ’ 


Powers of the District Council to establish p rimar y schools etc (1) 

The District Council for an autonomous district may establish, construct or 
manage primary schools, dispensaries, markets, cattle pounds, ferries, fisheries 
roads, road transport and waterways in the district and may, with the previous 
approval of the Governor, make regulations for the regulation and control thereof 
Md, in particular may prescribe the language and the manner in which primary 
education shall be imparted in the primary schools in the district. 


(2) The Governor may, with the consent of any District Council entrust 
eitoer conditionally or unconditionally to that Council or to its officers functions in 
relation to agriculture, animal husbandry, community projects, co-operative 


Schedule 6, Para 5 — Note 1 
(1) Garo Hills Autonomous District 
(Administration of Justice) Rules, 1953 — 
C^es mentioned in Para 5 (1) are cases 
refwred to in R. 23 (1) (a) and provision 
of R. 24 (2) will be attracted to such 
cases. AIR 1982 Assam 62 (84, 85) = 
1962 (1) Cri LJ 580 - ILR (1982) 14 
Assam 169. 


(2) Offence of adultery falls tinder 
Para 5 (1) — District Council Courts 
not authorised to try such offences 
under R. 23 (1) of Rules framed relat' 
ing to Mizo Hills Administration under 
Para 4 — Magistrate could try the of- 
fence. 1981 (2) Cri L.J 459 (460) (Assam) 
(DB). 



278 [Sch. 6 Paras. 7-8] 


[The] Constitution of India 


societies, social welfare, village planning or any other matter to which the execu- 
tive power of the State of Assam or Meghalaya, as the case may be, extends.] 

[a] Substituted for the original paragraph 6 by the Assam Reorganisation (Meghalaya) 
Act, 1969 (55 of 1969), S. 74 and Sch. IV, Item 6. 

7. District and Regional Funds. — (1) There shall be constituted for each 
autonomous district, a District Fund and for each autonomous region, a Regional 
Fund to which shall be credited all moneys received respectively by the District 
Council for that District and the Regional Council for that region in the course 
of the administration of such district or region, as the case may be, in accordance 
with the provisions of this Constitution. 

^[(2) The Governor may make rules for the management of the District Fund, 
or, as the case may be, the Regional Fund and for the procedure to be followed 
in respect of paynient of money into the said Fund, the withdrawal of moneys 
therefrom, the custody of moneys therein and any other matter connected with 
or ancillary to the matters aforesaid. 

(3) The accounts of the District Council or, as the case may be, the Regional 
Council shall be kept in such form as the Comptroller and Auditor-General of 
India may, with the approval of the President, prescribe. 

(4) The Comptroller and Auditor-General shall cause the accounts of the 
District and Regional Councils to be audited in such manner as he may think fit, 
and the reports of the Comptroller and Auditor-General relating to such accounts 
shall be submitted to the Governor who shall cause them to be laid before the 
Council. 1 

[a] Substituted for original sub-paragraph (2) by the Assam Reorganisation (Meghalaya) 
Act, 1969 (55 of 1969), S. 74 and Scb. IV, Item 7. 


8. Powers to assess and collect land revenue and to impose taxes.— (1) The 
Regional Council for an autonomous region in respect of all lands within such 
region and the District Council for an autonomous district in respect of all lands 
within the district except those which are in the areas under the authority of 
Regional Councils, if any, within the district, shall have the power to assess and 
collect revenue in respect of such lands in accordance with the principles for the 
time being followed by the Government of Assam in assessing landg for the pur- 
pose of land revenue in the State of Assam generally. 

(2) The Regional Council for an autonomous region in respect of areas with- 
in such region and the District Council for an autonomous district in respect of 
all areas in the district except those which are under the authority of Regional 
Councils, if any, within the district, shall have power to levy and collect taxes 
on lands and buildings, and tolls on persons resident wi thin such areas. 

(3) The District Council for an autonomous district shall have the power to 
levy and collect all or any of the following taxes- within such district, that is to 
say — 

(a) taxes on professions, trades, caUings and employments; 

(b) taxes on animals, vehicles and boats; 

(c) taxes on the entry of goods into a market for sale therein, and tolls on 

passengers and goods carried in ferries; and 

(d) taxes for the maintenance of schools, dispensaries or roads. 


Schedule 6, Para 8 — Note 1 

(1) After the constitution of a District 
Council according to the provisions of 
this Schedule it is only that body and 
not the Lyngdoh which has the power 
of levying taxes or fees. L 5 rngdoh can- 
not enhance the licence fee or direct the 
cancellation of the licence or settle the 
business on some other person. AIR 1958 
Assam 33 (33). 

(2) The District Council under para- 
graph 3 read with this paragraph had 


the authority to enact the United 
Khasi-Jaintia Hills Autonomous District 
(Management and Control of Markets) 
Act (5 of 1953). AIR 1956 Assam 162 
(163) = ILR (1956) 8 Assam 511 (DB). 
•• ILR (1960) 12 Assam 26. 

(3) District Council and not village 
Dul'bar was competent to levy and col- 
lect compulsory contribution which is 
a tax. See AIR 1967 Assam 8 (9) 
UiR (1962) 14 .Assam 71. 
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(4) A Regional Council or District Council, as the case may be, may make 
tegulations to provide for the levy and collection of any of the taxes specified in 
sub-paragraphs (2) and (3) of this paragraph ®[and every such regulation shall be 
submitted forthwith to the Governor and, until assented to by him, shall have no 
effect] 

[a] Inserted by Act 55 of 1969, S. 74 and Sch. IV, Item 8. 

0. licences or leases for the purpose of prospecting for, or extraction ot, 
ndnftrals.— (1) Such share of the royalties accruing each year from licences or 
leases for the purpose of prospecting for, or the extraction of, minerals granted 
by the Government of Assam in respect of any area within an autonomous district 
as may be agreed upon between the Government of Assam and the District Coun- 
of such district shall be made over to that District Council. 

(2) If any dispute arises as to the share of such royalties to be made over to 
a District Council, it shall be refe red to the Governor for determination and the 
amount determined by the Governor in his discretion shall be deemed to be the 
amount payable under sub-paragraph (1) of this paragraph to the District Coun- 
cil and the decision of the Governor shall be final. 

10 . Power of District Council to make regulations for the control of money- 
lending and trading by non-tribals. — (1) The District Council of an autonomous 
district may make regulations for the regulation and control of money-lending or 
trading within the district by persons other than Scheduled Tribes resident in the 
district. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such regulations may — 

(a) prescribe that no one except the holder of a licence issued in that 

behalf shall carry on the business of money-lending; 

(b) prescribe the maximum rate of interest which may be charged or oe 
recovered by a money-lender; 

(c) provide for the maintenance of accounts by money-lenders and for the 

inspection of such accounts by officers appointed in that behalf by 
the District Council; 

(d) prescribe that no person who is not a member of the Scheduled Tribes 

resident in the district shall cany on wholesale or retail business in 
any commodity except under a licence issued in that behalf by the 
District Council : 

Provided that no regulations may be made under this paragraph unless they 
are passed by a majority of not less than three-fourths of the total membership of 
the District Council : 

Provided further that it shall not be competent under any such regulations to 
refuse the grant of a licence to a money-lender or a trader who has been carrying 
on business within the district since before the time of the making of such regula- 
tions, 

(3) All regulations made under this paragraph shall be submitted forthwith 
to the Governor and, until assented to by him, shall have no effect. 

11 . PuUication of laws, rules and regulations made under the Schedule. — 
All laws, rules and regulations made under this Schedule by a District Council 
or a Regional Council shall be nublished forthwith in the Official Gazette of tlie 
State and shall on such publication have the force of law. 

Schedule 6, Para 10 — Note ’ is in strict conformity with it. cann-'t 

(1) (Per Bachawat J. Dissent'-ig) — be regarded as violative of Arts. 14 and 
Section 3 of Lushai Hills District ^Trad- 19 (1) (g). AIR 1967 SC 829 (835) = 
log bp ncm-Tribals) Regulation which (19671 1 SCR 1012. 



280 [Sch, 6 Paras. 12-12A] 


[Tbe] Gonstitutioii of TivWft 


12. Application of Acts of Paiiiament and of the Ijegislatiite of tbe State to 
autonomous districts and autonomous regions. — (1) Notwithstanding anvthinc in 
this Constitution — / © 

(a) no Act of the Legislature of the State in respect of any of tfie matters 
specified in paragraph 3 of this Schedule as matters with respect to 
which a District Council or a Regional Council may make laws and 
no Act of the Legislature of the State prohibiting or restricting" the 
consumption of any non-distilled alcoholic liquor shall apply to any 
^tonomous district or autonomous region unless in either case the 
District Council for such district or having jurisdiction over such 
re^on by public notification so directs, and the District Council in 
^vmg such direction with respect to any Act may direct that the 
Act shall m its application to such district or region or any part there- 
of have effect subject to such exceptions or modifications as it thinW 


(b) the Governor may, by public notification, direct that any Act of Parlia- 
ment or of the Legislature of the State to which the provisions of 
clause (a) of this sub-paragraph do not apply shaU not apply to an 
autonomous distnct or an autonomous region, or shall apply to such 

region or any part thereof subject to such exceptions or 
modificabons as he may specify m the notification. 

(2) Any direction given under sub-paragraph (1) of this paragraph may be 
given so as to have retrospective eflFect. A' p y 


i^A. »p^al provisions as respects appBcab’on of laws in Meghalaya.— 
itwithstandmg anything contained in paragraph 12 

(a) if any provision of a law made by a District or Regional Council in 

Meghalaya vuth respect to any of the matters specified in clause (b) or 
clause (c) of sub-paragraph (1) of paragraph 3 of this Schedule is 
repugnant to any provision of a law made by the Legislature of the 
&tate ot Assam with respect to any project declared by the Legisla- 
ture of that State to be of State importance, then, the law made by 
the District Council or, as the case may be, the Regional Council 
whether made before or after the law made by the Legislature of the 
S^te of Assam, shall, to the extent of the repugnancy, be void and 
the law made by the Legislature of the State of Assam shall prevail; 

(b) if any provision of a law made by a District or Regional Council in 

Meghalaya with respect to any of the matters specified in clause (b) 
or clause (c) or clause (f) of sub-paragraph (1) of paragraph 3 of this 
Schedule is repugnant to any provision of a law made by the Legisla- 

K respect to that matter, then, the law made 

by the District CouncU or, as *e case may be, the Regional Council, 
whetoer made before or after the law made by the Legislature of 
l^ghalaya, shall, to the extent of Legislature of Me^balaya shall pre- 


n-r ^ appe^ to two or more District Councils or Regional Councils in 
Megh^aya to be desirable that any of the matters with respect to which they 
have toe Power to make laws under paragraph 3 of this Schedule should be 
regu^ted by the Legislature of Meghalaya by law, and if resolutions to that 
eff^t aie P^sed by the said District Councils or Regional Councils, it shall be 
^ for the Legislature of Meghalaya to pass an Act regulating that matter ao- 
cordmgl^ and any Act so passed shall apply to the autonomous districts or regions 
^ncerned and to ^y other autonomous district or region the District or Regional 
Council whereof adopts it afterwards by resolution passed in this behalf. 

t passed by the Legislature of Meghalaya under sub-paiagranh (2) 

of this paragraph may be amended or repealed by an Act of the Legislatnre of 
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Meghalaya passed in like manner, but shall not, as respects any autonomous dis- 
trict <a region to which it applies, be amended or repealed by any law made by 
uie District or Regional Coimcil thereof. 

(4) The Governor may, with respect to any Act of the Legislature of the 
State of Assam, and the President may, with respect to any Act of Parliament, 
by public notification direct, that it shall not apply to Meghalaya, or shall apply 
thereto, or to any part thereof subject to such exceptions or modifications as he 

specify in the notification, and any such direction may be so given as to have 
retrospective effect. 

(5) The provisions of clause (b) of sub-paragraph (1) of paragraph 12 shall 
not apply to Meghalaya.] 

[a] Inserted by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969), S. 74 
and Sch. IV, Item 9. 

18. Estimated receipts and expenditure pertaining to autonomous districts 
to be shown separately in the annual financial statement.^The estimated receipts 
and expenditure pertaining to an autonomous district which are to be credited 
to, or is to be made from, the Consolidated Fund of the State of Assam shall be 
first placed before the District Council for discussion and then after such dis- 
cission be shown separately in the annual financial statement of the State to be 
laid before the Legislature of the State under Article 202, 

14. Appointment of Commission to inquire into and report on the adminis- 

tration of autonomous districts and autoimmous regions. — (1) The Governor may 
at any time appoint a Commission to examine and report on any matter specified 
by him relating to the administration of the autonomous districts and autonomous 
regions in the State, including matters specified in clauses (c), (d), (e) and (f) of 
sub-paragraph (3) of paragraph 1 of this Schedule, or may appoint a Commission 
to inquire into and report from time to time on the administration of autonomous 
districts and autonomous regions in tiie State generally and in particular on 

(a) the provision of educational and medical facilities and communications 

in such districts and regions; 

(b) the need for any new or special legislation in respect of such districts 
and regions; and 

(c) the administration of the laws, rules and regulations made by the Dis- 

trict and Regional Councils; 

and define the procedure to be follow^ by such Commission. 

(2) The report of every such (Commission with the recommendations of the 
Governor with respect thereto shall be laid before the Legislature of the State by 
the Minister concerned together with an explanatory memorandum regarding the 
action proposed to be taken thereon by the Government of Assam. 

(3) In allocating the business of the Government of the State among his 
Ministers the Governor may place one of his Ministers speciaUy in charge of the 
welfare of the autonomous districts and autonomous regions in the State. 

15. Annulment or suspension of acts and resolutions of District and Regional 
Oooncils. — (1) If at any time the Governor is satisfied that an act or resolution of 
a District or a Regional Council is likely to endanger the safety of India »[or is 
likely to be prejudicial to public order], he may annul or suspend such act or 
resolution and t^e such steps as he may consider necessary (including the suspen- 
sion of the Council and the assumption to himself of all or any of tiie powers 

Schedule 6* Para 14 — Note 1 770. (Notification No. TAD/R/50/64, D/- 

** 23-11-64 creating new autonomous district 

(1) What Para 14 (2) requires is that Jowai is valid. AIR 1966 Assam 1, Af- 

bome the report of the Commission firmed.) 

0)68 to the Legislature of the State, the (2) Submission of memorandum to 
viovemor .must apply his mind to It Legislature wlith report of Commission 
and make his recommendations on it. — This is substantial compliance with 

AB 1966 SC 1920 (1280) » (1966) 2 SCR Para 14 (2). AIR 1966 Assam 1 (8) (FB). 
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vested in or exercisable by the Council) to prevent the Commission or continuance 
of such act, or the giving of effect to such resolution. 

(2) Any order made by the Governor under sub-paragraph (1) of this para- 
graph together with the reasons therefor shall be laid before the Legislature of 
the State as soon as possible and the order shall, unless revoked by the Legis- 
lature of the State, continue in force for a period of twelve months from the date 
on which it was so made: 

Provided that if and so often as a resolution approving the continuance in 
force of such order is passed by the Legislature of the State, the order shall, unless 
cancelled by the Governor, continue in force for a further period of * twelve 

months from the date on which under this paragraph it would otherwise have 
ceased to operate. 

[a] Inserted by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969) S. 74 
and Sch. IV, Item 10. * 

16. Dissolution of a District or a Regional Council. — a[(l)] The Governor 

may, on the recommendation of a Commission appointed under Paragraph 14 of 

this Schedule by pubhc notification, order the dissolution of a District or a Regional 
Council and — 

(a) direct that a fresh general election shall be held immediately for the 

reconstitution of the Council, or 

(b) subject to the previous approval of the Legislature of the State assume 

the admimstration of the area under the authority of such Council 
himself or place the administratioa of such area under the Com- 
mission appointed under the said paragraph or any other body con- 
sidered suitable by him for a period not exceeding twelve months : 

Provided that when an order under clause (a) of this paragraph has been 
made, the Governor may take the action referred to in clause (b) of this paragraph 
with regard to the administration of the area in question pending the reconsti- 
tution of the Council on fresh general election: 

Provided further that no action shall be taken under clause (b) of this para- 
graph without giving the District or Regional Council, as the case may be, an 
opportunity of placing its views before the Legislature of the State. 

®^[(2) If at any time the Governor is satisfied that a situation has arisen in 
which the administration of an autonomous district or region cannot be carried on 
in accordance with the provisions of this Schedule, he may, by public notificatioa, 
assume to himself all or any of the functions or powers vested in or exercisable 
by the District Council or, as the case may be, the Regional Council and declare 
that such functions or powers shall be exercisable by such person or authority as 
he may specify in this behalf, for a period not exceeding six months: 

Provided that the Governor may, by a further order or orders, extend the 
operation of the initial order by a period not exceeding six months on each occa- 
sion. 

(3) Every order made under sub-paragraph (2) of this paragraph with the 
reasons therefor shall be laid before the Legislature of the State and sh^ cease 
to operate at the expiration of thirty days from the date on which the State 
Le^slature first sits after the issue of the order, unless before the expiry of that 
period it has been approved by the State Legislature.] 

[a] Original paragraph 16 renumbered as sub-paragraph (1) and sub-paragraphs (2) 

and (3) inserted by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969), 

Section 74 and Schedule IV, item 11. 

17. Exclusion of areas from autonomous districts in forming constituencies 
in such districts. — For the purposes of elections to the Legislative Assembly of 
Assam, the Governor may by order declare that any area within an autonomous 
district shall not form part of any constituency to fill a seat or seats in the 
^sembly reserved for any such district but shall form part of a constituency to 
fill a seat or seats in the Assembly not so reserved to be specified in the order. 
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18, Application of the proWsions of this Schedule to areas specified in 
Part B of the table appended to paragraph 20. — (1) The Governor may 

(a) subject to the previous approval of the President, by public notification, 

apply all or any of the foregoing provisions of this Schedule to any 
tribal area specified in Part B of the table appended to paragraph 20 
of this Schedule or any part of such area and thereupon such area 
or part shall be administered in accordance with such provisions; 
and 

(b) with like approval, by public notification, exclude from the said table 

any tribal area specified in Part B of that table or any part of such 
area. 

(2) Until a notification is issued under sub-paragraph (1) of this paragraph 
in respect of any tribal area specified in Part B of the said table or any part of 
such area, the administration of such area or part thereof, as the case may be, 
shall be carried on by the President through the Governor of Assam as his agent 
and the provisions of ^[Article 240] shall apply thereto as if such area or part 
thereof were a ^[Union territory specified in that Article.] 

(3) In the discharge of his functions under sub-paragraph (2) of this para- 
graph as the agent of the President, the Governor shall act in his discretion. 

[a] Substituted for “Part IX” by the Constitution (Seventh Amendment) Act, 1956, 

S. 29 and Schedule [1-11-1956]. 

[b] Substituted for “territory specified in Part D of the First Schedule”, ibid. 

19. Transitional provisions. — (1) As soon as possible after the commence- 
ment of this Constitution the Governor shall take steps for the constitution of a 
District Council for each autonomous district in the State under this Schedule 
and, until a District Council is so constituted for an autonomous district, the 
administration of such district shall be vested in the Governor and the following 
provisions shall aj^ply to the administration of the areas within such district instead 
of the foregoing provisions of this Schedule, namely: — 

(a) no Act of Parliament or of the Legislature of the State shall apply to 

any such area unless the Governor by public notification so directs; 
and the Governor in giving such a direction with respect to any 
Act may direct that the Act shall, in its application to the area or 
to any specified part thereof, have effect subject to such exceptions 
or modifications as he thinks fit; 

(b) the Governor may make regulations for the peace and good government 

of any such area and any regulations so made may repeal or amend 
any Act of Parliament or of the Legislature of the State or any 
existing law which is for the time being applicable to such area. 

(2) Any direction given by the Governor under clause (a) of sub-paragraph (1) 
of this paragraph may be given so as to have retrospective effect. 

(3) All regulations made under clause (b) of sub-paragraph (1) of this para- 
graph shall be submitted forthwith to the President and, until assented to by him, 
shall have no effect. 


Schedule 6, Para 19 — Note 1 

(1) The order passed by the Governor 
of Assam on 25-1-1950 for the admin- 
istration of j\istice in the Khasi States 
would govern the administration of 
criminal justice in those States as exist- 
ing law even after the Constitution 
^til it is repealed or amended by the 
Governor of Asseun. AIR 1952 Assam 3 
[J) = ILR (1951) 3 Assam 256 = 1952 
Cri L Jour 104. 

(2) The administrative powers of the 
Chief of Khasl-States as they existed 
before 26-1-1950 came to an end with 
omnlng into force of tiie Constitution 


and during the transitional period all 
administrative powers vested in the 
Governor which could be exercised by 
those appointed by him under his 
powers under Para 19. AIR 1961 SC 
276 (278, 279, 280) = (1961) 1 SCR 750. 

(3) United Khasi-Jaintia Hills District 
(Application of Laws) Regulation (5 of 
1952), was passed by Governor under 
Para 19 (1) (b) — Notification of 8-9-1961 
issued by Governor under Section 2 of 
the Regulation extending Excise Act of 
1910 to United Khasi-Jaintia Hills Dis- 
trict is not valid. AIR 1066 Assam 29 
(S3). 
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20. Tribal areas. — (1) The areas specified in Parts A and B of the table 
below shall be the tribal areas within the State of Assam. 

(2) The United Khasi-Jaintia Hills District shall comprise the territories which 
before the commencement of this Constitution were known as the Khasi States 
and the Khasi and Jaintia Hills District, excluding any areas for the time being 
comprised, within the cantonment and municipality of Shillong, hut including so 
much of the area comprised within the municipality of Shillong as formed part of 
the Khasi State of Mylliem: 

Provided that for the purposes of clauses (e) and (f) of sub-paragraph (1) 
of paragraph 3, paragarph 4, paragraph 5, paragraph 6, sub-paragraph (2), 
clauses (a), (b) and (d) of sub-paragraph (3) and sub-paragraph (4) of paragraph 8, 
and clause (d) of sub-paragraph (2) of paragraph 10 of this Schedule, no part of 
the area comprised within the municip^ty of Shillong shall be deemed to be 
within the District. 


^[(2A) The Mizo District shall comprise the area which at the co 
ment of this Constitution was known as the Lushai Hills District.] 
br ® » « o o 1 


HIM 


ence- 


(3) Any reference in the table below to any district (other than the United 
Khasi-Jaintia Hills District ®[and the Mizo District] ) or adminsbrative area ** *] 
shall be construed as a reference to that district or area at the commencement of 
this Constitution: 


Provided that the tribal areas specified in Part B of the table below not 
include any such areas in the plains as may, with the previous approval of the 
President, be notified by the Governor of Assam in that behalf. 

[a] Sub-paragraph (2A) was inserted by the Lushai Hills District (Change of Name) 
Act, 1954 (18 of 1954), S. 3 [1-9-1954], 

[b] Sub-paragraph (2B) as inserted by the Naga HiJIs-Tuensang Area Act, 1957 (42 
of 1957), S. 3 (w.e.f. 1-12-1957), was omitted bv tbe State of Nagaland Act, 1902 
(27 of 1962), S. 5(a)(i) (w.e.f. 1-12-1963). 

[c] Inserted by Act 18 of 1954, Section 3. 

[d] Words and brackets “(other than the Naga Hills-Tuensang Area)" omitted by the 
State of Nagaland Act, 1962 (27 of 1962), SecHon 5 (a) (ii) (w.e.f. 1-12-1963). 


TABLE 
PART A 

1. The United Khasi-Jaintia Hills district.^ 


2. The Garo Hills District.]^ 

3. ^^tXhe Mizo District.] 

b[* o O OJ 

5. The North Cachar Hills. 

6. The Mikir Hills. 

Schedule 6, Para 20 — Note 1 

(1) The provisions contained in this 
paragraph may be altered by action 
taken by the Governor under Para 1 of 
the Schedule. That alteration is valid 
notwithstanding the provisions ol Para 
21. AIR 1954 Assam 97 (98) = p.R 
(1955) 7 Assam 231 = 1954 Cri L Jour 
836 (DB). 

(2) The effect of the proviso to cl. (2) of 
this Paragraph is to deny jurisdiction to 
the District Council over that part of 
the Khasi State of Mylliem falling 


within the Municipality of Shillong for 
the purposes specified under Para 4 al- 
though that area remained a part of 
the United Khasi and Jaintia Hills Dis- 
trict. AIR 1956 Assam 129 (135, 136) = 
ILR (1956) 8 Assam 89 (SB). 

(3) Notification No. TAD/r/ 50/64, D/- 
23-11-64 creating new autonomous dis- 
trict of Jowal is Intra vires of Gover- 
nor’s power under Para 1 (3) and parlia- 
mentary legislation not necessary to 
make it effective. AIR 1968 SG 12M 
(1230) » (1966) 2 SCR 770. 
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PART B 

1. North-East Frontier Tract including Balipara Frontier Tract, Tirap Frontier 
Tract, Abor Hills District and Misimi Hills District. 

•^e • o e Oj 

[a] Substituted for the words "Lushai Hills District" by the Lushai Hills ULstrict 
(Chanp of Name) Act, 1954 (18 of 1954). Section 3. 

[b] Item "4. Naga Hills District" omitted by the Naga Hills-Tuensang Area Act 1957 
(42 of 1957), Section 3 (w.e.f. 1-12-1957). 

[c] Item "2. Naga HUls-Tuensang Area" omitted by the State of Nagaland Act, 1962 
(27 of 1962), Section 5 (b) (w.e.f. 1-12-1963). 

[d] These districts comprise the Meghalaya State as formed under Act 55 of 1969. 
•[20A. Interpretation. — (1) In this Schedule, — 

(a) "Governor", in relation to Meghalaya, means the Governor of Assam 

acting on the aid and advice of the Council of Ministers for Megha- 
laya, except in so far as he is by or under Ibis Schedule required 
to exercise his functions in his discretion or to exercise his powers 
under sub-paragraph (4) of paragraph 12A; 

(b) “Meghalaya” means the autonomous State formed under Article 244A. 

(2) Subject to any express provision made in this behalf, the provisions of 
this Schedule shall, in their application to Meghalaya, have effect — 

(i) as if references to the Government of Assam, State of Assam, State and 

Legislature of the State were references respectively to the Govern- 
ment of Meghalaya, autonomous State of Meghalaya, Meghalaya 
and Legislature of Meghalaya; 

(ii) as if in paragraph 13, the words and figures “under Article 202” had 

been omitted.] 

[a] Inserted by the Assam Reorganisation (Megbalaya) Act, 1969 (55 of 1969), S. 74 
and Schedule IV, item 12. 

21. Amendment of the Schedule. — (1) Parliament may from time to time by 
law amend by way of addition, variation or repeal any of the provisions of this 
Schedule and, when the Schedule is so amended, any reference to this Schedule 
in this Constitution shall be construed as a reference to such Schedule as so 
amended. 

(2) No such law as is mentioned in sub-paragraph (1) of this paragraph shall 
be deemed to be an amendment of this Constitution for the purposes of Article 
368. 


SEVENTH SCHEDULE 
(Article 246) 

LIST I — UNION UST 


T. Defence of India and every part 
and all such acts as may be cx>Qducive in 
its termination to effective demobilisation 
[Government of India Act, 1935 — 
item number under this heading refers to 
of that Act.7 


Schedule 6, Para 21 — Note 1 
(1) Parliament Is clothed with legis- 
latfve competence of the widest ampli- 
tude in relation to any changes it likes 
to make in Sixth Schedule. AIR 1966 SO 
USO (1225, 1226) » (1966) 2 SCR 770. 

Schedule 7 (General) 

^(1) In the interpretation of the scope 
w items in the legislative lists in Sch. 

widest possible amplitude must be 
given to the words used and each gene- 


thereof including preparation for defence 
times of war to its prosecution and after 

Note: — Unless mentioned otherwise, the 
the item number of List I of Schedule VII 


ral word must be held to extend to 
ancillary and subsidiary matters which 
can fairly be said to be comprehended 
in it. AIR 1960 SO 424 (429) (1960) 2 

SCR 3G2 ** AIR 1963 SC 90 (95) = 
(1963) 3 SCR 209 ** AIR 1961 SC 652 

(655) = (1961) 3 SCR 242 •• AIR 1959 
Assam 221 (225) (SB) •• AIR 1962 Punj 
337 (342) = 64 Pun LR 504 (PB) ** AIR 
1969 Mys 23 (35) = (1968) 2 Mys LJ 
78 (DB) *• (1967) 11 Law Rep 40 » 
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JAMMU AND KASHMIR 

Seventh Sechedule of the Constitution applies by virtue of the Constitution (Applica 
tion to Jammu and Kashmir) Order, 1954, to the State of Jammu and Kashmir. Of tho 
three lists, Union List applies to that State, subject to certain exceptions and modifica- 
tions. These exceptions and modifications are mentioned under the respective entries. The 
State List shall be omitted. 


Entry I applies to Jammu and Kashmir — Constitution (Application to Jammu and 
Kashmir) Order, 1954 (14-5-1954). 


2. Naval, military and air forces; any other armed forces of the UnioiL 
[Government of India Act, 1935 — Item 1.] 


Schedule 7 (General) (contd.) 

(1968) 1 Mys LJ 524 •* AIR 1965 Guj 

60 (64) = (1965) 16 STC 329 (DB) *• 
AIR 1964 Punj 513 (517) = (1965) 1 
Lab LJ 656 (DB) *• AIR 1961 Andh Pra 
75 (77) = (1960) 40 ITR 567 •* AIR 1960 
Assam 76 {83) = (1961) 41 ITR 80 (DB) 
AIR 1960 Punj 462 (463) ** AIR 1957 Cal 
326 (329, 330, 331) = (1957) 61 Cal WN 
55. 

(2) The task of interpretation being 
to ascertain the limits of the powers 
granted by the Constitution, the Courts 
cannot extend these limits by way of 
interpretation. AIR 1961 SC 652 (655* 
658) = (1961) 3 SCR 242 ** AIR 1964 
SC 925 (935) = (1964) 5 SCR 975. 

(3) The entries in the Lists in the 
Seventh Schedule should be so constru- 
ed as to give effect to all of them and 
a construction which will result in any 
of them being rendered futile or otiose 
must be avoided. AIR 1963 SC 90 (95) ^ 
(1963) 3 SCR 209. 

(4) The principles governing the in- 
terpretation of the entries in the three 
lists are: — (1) Liberal construction with 
widest amplitude. (2) Broad interpreta- 
tion to ambit of an express legislative 
power at the expense of unspecified resi- 
duary powers. (3) Reconciliation to avoid 
conflict. (4) In considering validity doc- 
trine of “pith and substance” should 
be followed. AIR 1962 Bom 12 (15) = 63 
Dom LR 379 ** (1967) 11 Law Rep 40 
= (1968) 1 Mys LJ 524 (DB). 

(5) The various entries in the Lists 
in the Seventh Schedule of the Coi^ti- 
tution are not powers of legislation but 
fields of legislation. AIR 1952 All 88 
(89) = 1952 All LJ 52 (DB). 

(6) Per Jagdish Sahai J. : — The Con- 
stitution makers, purposely used gene^ 
and comprehensive words having a wide 
import without trying to particularise. 
AIR 1961 All 487 (499, 500) = 1961 All 
LJ 408 (FB). 

(7) Where the three lists in Sch. VII 
come in conflict, the precedence is In 
the following order No. 1, No. 3 ^d 
No. 2. AIR 1958 Cal 373 (376) = 62 Cal 

WN 405. ^ 

(8) Courts can look into Constituent 
Assembly debates only to find out cir- 
cumstances under which the Constit^ 
«f»Ti and organisation of High Court 


was taken out of the State list and 
vested in the Parliament. No further 
aid in its construction can be received. 
AIR 1957 Cal 534 (541) = 61 Cal WN 
630 

(9) The resort to residuary power 
should be the very last refuge and it 
is only when all the categories in the 
three lists are absolutely exhausted that 
one can think of falling back upon a 
non-descript. AIR 1962 Ker 97 (100) ~ 
1961 Ker LT 859 (DB). 

(10) Articles in the Constitution are 

not controlled by the various items in 
the list of Sch. VII. AIR 1950 Madh-B 46 
(50) = ILR (1952) Madh B 231 (DB). 

(Overruled on another point in AIR 
1930 Madh B 60.) 

(11) Entries cannot be restricted by 
legislative history. (1967) 11 Law Rep 
40 = (1968) 1 Mys LJ 524 (DB). 

(12) Allocation of the subject in the 
three lists is not on basis of scientific 
definition but is by way of simple enu- 
meration of broad categories. AIR 1953 
Trav Co. 540 (540) = 1953 Cri LJ 1786 
= 1953 Ker LT 482. 

(13) Art. 246 has nothing to do with 
the question of interpreting the Union 
and State entries. AIR 1968 Guj 124 
(139) (DB). 

(14) The powers of State Legislature 
under the State list are as large as 
they are in a sovereign Parliament. 
(1967) 33 Cut LT 263 = 9 Orissa JD 41 
(DB). 

Schedule 7, List 1, Entry 1 — Note 1 

(1) Merely because the Bihar Land 
Reforms Act, 30 of 1950, affects the 
lands comprised in Ghatwali tenures or 
merely because the Act has the indirect 
effect of abolishing semi-military 
tenures, it cannot be argued that the 
Act is a legislation with respect to 
Entries 1 and 2 of the Union IJst. AIR 
1957 Pat 270 (274) (DB). 

Schedule 7, List 1, Entry 2 — Note 1 

(1) From the mere fact that the Bihar 
Land Reforms Act, 30 of 1950, affects 
the land comprised in Ghatwali tenure 
or has indir^t effect of abo l is hin g 
semi-military tenures of Handa Ghat- 
walis, it cannot be held that the leglsla- 
toon falls under this entry. AIR 19W 
Pat 270 (274) « ILR 36 Pat 10 (DB). 
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3. Delimitation of cantonment areas, local self-government in such arcus, 
the WMtitution and powers within such areas of cantonment authmitics and (ho 
regulation of house accommodation (including the control of rents) in such aiciLs. 

[Government of India Act, 1935 — Item 2.] 

JAMMU AND KASHMIR 

For entry 8, substitute the following entry : 

**3. Administration of cantonments.** 

4. Naval, military and air force works. 

[Government of India Act, 1935 — Item 2.] 

5. Arms, firearms^ ammun ition and explosives. 

[Government of India Act, 1935 — - Items 29, 30.] 

6. Atomic energy and mineral resources necessary for its production. 

7. Industries declared by Parliament by law to be necessary for the purpose 
erf defence or for the prosecution of w^. 

8. Central Biu*eau of InteUigence and Investigation. 

[Government of India Act, 1935 — Item 1.] 

JAMMU AND KASHMIR 

Omit Item 8. 


Schedule 7, List 1, Entry 2 — Note 1 

(contd.) 

(2) The Bihar Land Reforms Act (30 
of 1950) has no connection whatsoever 
with the defence of India or armed 
forces of Union. It has no relation with 
Entries 1 and 2 of List 1. AIR 1961 
SC 189 (195)= (1961) 1 SCR 695. 

(3) (Case fromU. S. A.) The Constitu- 
tional power of Congress to raise and 
support armies and to make all laws 
necessary and proper to that end Is 
broad and sweeping. AIR 1969 USSC 7 
(13). 

Schedule 7, List 1, Entry 3 — Note 1 

(1) Administration of justice is a State 
subject falling under Entry 3 of List 2 
and would also include administration 
of justice in cantonment areas in view 
of the absence of that subject from 
List 1, Entry 3. AIR 1939 FC 58 (69) = 
1939 FCR 124= ILR (1939) ,Kar (FC) 
98= 40 Cri L Jour 403. 

(2) The power of Parliament to re- 
gulate the house accommodation by law 
extends to all houses in cantonment area 
irrespective of its being owned by or in 
possession of the civilians. AIR 1970 
SC 228= (1989) 1 SCA 671= (1969) 2 
see 289. 

(3) Entry 3 in List 1 empowers Parlia- 
ment to regulate eviction matters In 
private houses in Cantonment area. AIR 
1970 SC 228= (1969) 2 SCC 289. (AIR 
1954 Bom 204; AIR 1954 Bom 254; 
AIR 1956 Nag 268; AIR 1961 Pat 207, 
Overruled.) •• AIR 1967 Madh Pra 265 
(286) = 1957 MPLJ 564 (DB) •• AIR 1962 
Raj 190 (194, 195)= 1961 Raj LW 162 
(DB). (AIR 1954 Bom 254, Diss. frem.) 


(4-5) The State Legislature has no 
power to include cantonment areas with- 
in the ambit of accommodation requisi- 
tioning statute. AIR 1951 All 830 (831) 
(DB). 

(6) The State Legislature has power 
to extend the provisions of an Act deal- 
ing with house accommodation and con- 
trol of rents to an area which has ceased 
to be a cantonment area. AIR 1953 
Madh B 5 (6, 7)= ILR (1952) Madh B 
105 (DB) •• AIR 1955 Madh B 76 (78). 

(7) Where Rent Control legislation was 
extended by State Legislature to an 
area after it ceased to be a cantonment 
area, even if such area is subsequently 
declared to be a cantonment area, the 
statute would continue to apply to such 
area until the Act is repealed by the 
Parliament or the Parliament meikes 
some other legislation on the subject or 
the Act is spent up. AIR 1955 Madh B 
76 (78). 

(8) State Legislature has no power 
either to enact for or to extend to can- 
tonment areas Accommodation or Rent 
Control Acts. Only Parliament can do 
it. Notification extending provisions of 
West Bengal Premises Tenancy Act 
(1956) to Barrackpore Cantonment Area 
is thus ultra vires. AIR 1967 Cal 355 
(358, 359) (DB) *• AIR 1961 Pat 207 (208. 
209)= .1961 BLJR 219 (DB). 

(9) The Legislature by enacting the 
East Punjab Urban Rent Restriction Act 
(3 of 1949) has not impinged upon the 
powers of the Union as there is no pro- 
vision in the Act which has the effect of 
regulating house accommodation in can- 
tonment areas. (1960) 62 Pun UEl 143 
(144)= ILR (1960) Punj 135 (DB). 
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9. Preventive detention for reasons connected with Defence, Foreign Affairs, 
or the security of India; persons subjected to such detention. 

(Government of India Act, 19S5 — Item 1.] 

JAMMU AND KASBMm 

Omit Item 9. 

10. Foreign affairs; all matters which bring the Union into relation with any 
foreign country. 

[Government of India Act, 1935 — • Item 3.] 

11. Diplomatic, consular and trade r^resentation. 

12. United Nations Organisation. 

13. Participation in international conferences, associations and other bodies 
and implementing of decisions made thereat. 

14. Entering into treaties and agreements widi foreign coimtries and imple- 
menting of treaties, agreements and conv^tions with foreign countries. 


Schedule 7, List 1, Entry 9 — Note 1 

( 1 ) It is obvious from this entry and 
Entry 3 in List 3 that the personal 
liberty of the individual was only 
meant to be curtailed for grave reasons. 
AIR 1955 Raj 6 (9)= ILR (1954) 4 Raj 
51 = 1955 Cri L Jour 95 (DB). 

( 2 ) If preventive detention is desir- 
able for any other reasons besides those 
enumerated in this entry and Entry 3 
of List 3 recourse must be had to the 
residuary power vesting in the Parlia- 
ment under Article 248, Clause (1). 
See AIR 1949 All 513 (516)= ILR (1950) 
All 615 = 50 Cri L Jour 798 (FB). 

(3) Legislation that deals with the 
right of a State to keep foreigners imder 
preventive detention T^thout trial, such 
as Section 3 (1) (b) of the Preventive De- 
tention Act, 1950, and Foreigners 
Act, 1946, brings the Union of India 
into relation with a foreign country 
within Entry 10 of this List. AIR 19W 
SC 367 (371)= 1955 SCR 1284= 1955 Cri 
L Jour 876. 

(4) It is only the Parliament that can 
make laws for preventive detention for 
reasons connected with defence, and 
other matters mentioned in this entry. 
AIR 1949 All 158 (159)= 50 Cri L Jour 
224 . 

(5) The expression “reasons connected 

with defence” has been held to be wide 
enough to include ‘public safety or in- 
terest’. AIR 1943 FC 75 (83)= 1944 

FCR 1= ILR (1943) Kar (FC) 103 Sop = 
45 Cri L Jour 341. 

(6) Efficient prosecution of war is 
directly connected with defence of India 
and as the effective prosecution of war 
depends on the maintenance of public 
safety, interest or public order, on the 
maintenance of relations with foreign 
powers, etc., these matters are also 
connected with Defence. AIR 1043 Cal 
377 (383) (SB). 

(7) There Is no authoritative definition 
of the term ‘preventive detention' in 
Indian law. The word ‘preventive’ Is 
used In contradistinction to the word 


‘punitive'. The object Is not to punish 
a .man for having done something but 
to intercept him before he does it and 
to prevent him from doing it. AIR 1950 
SC 27 (91, 92)= ,51 Cri LJ 1383= 1950 
SCR 88. 

(8) Constitution (Declaration as to 

foreign States) Order ((1050) read wito 
Article 367 (3) does not take Pakistan 
outside the category of foreign power. 
AIR 1960 SC 625 (628)= 1960 Cri LJ 

764= (1960) 2 SCR 784. 

(9) Preventive Detention Act (1950) 
has a bearing not only on List 1. 
Entry 9 but also on List III, Entry 3 (1). 
AIR 1951, Pat 47 (51)= 1952 Cri LJ 406= 
ILR 30 Pat 630 (DB). 

(10) Provision of Section 3 (1) (b) of 
Preventive Detention Act 1950 is not 
ultra vires the legislature being 
well within Entry 9 List I. AIR 1969 
Delhi 45 (54)= 1969 Cri LJ 186 (PB). 

Schedule 7, List 1, Entry 10 — Note 1 

(1) Legislation that deals with the 

right of a State to keep foreigners tmder 
preventive detention without trial brings 
the Union into relation with a foreign 
country. AIR 1955 SC 367 (370) = 

1955 SCR 1284 = 1955 Cri L Jour 876* 

(2) The power to 'legislate in respect 
of treaties lies with the Parliament 
under Entries 10 and 14 of List 1. 
AIR 1969 SC 783 (807)= (1969) 1 SCA 
491, 

Schedule 7, List 1, Entry 14 — Note 1 

(1) Making a treaty is an executive act 
and not a legislative act and the entry 
leaves imtouched the power of the Exe- 
cutive to enter into treaties. AIR 1954 
Cal 615 (616)= ILR (1956) 1 Cal 493 
(DB). 

(2) Treaties which are part of the In- 
ternational law do .not form part of 
the law of the land unless expressly 
made so by the legislative auuiorlty. 
AIR 1951 Raj 127 (129)= 62 Cri L Jour 
1021 (DB) •• AIR 1969 Delh 64 (74) (DB). 

(3) The words “agreements with 
foreign , coimtries and implementlxig of 
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15. War and peace. 

16. Foreign Jurisdiction. 

17. CStizenship, naturalisation and aliens. 
[Go\'emmfflit of India Act, 1935 — Item 49.1 


SAed^e 7, List 1* Entry 14 — Note 1 
(oontd.) 

tmties** have to be read in their broad- 
est sense and so read the Parlia- 
ment 1 ^ power not only to make rules 
as to tho mode In which treaties and 
agreements with foreign countries should 
be regulated but. also to makp laws 
on the subject-matters of the treaties 
aim agre^ents. AIR 1953 All 613 
(616) « ILR (1953) 2 All 735= ,1953 Cri 
L Jour 1384 (DB). 

Abducted Persons (Recovery 
and Restoration) Act, 1949. does not 
merely deal with any consequential re- 
sult of the subject-matter of the agree- 
2“®?* D^een India and Pakistan but It 
deals with the implementing of the 
agre^^t Itself. AIR J953 AU 013 

T T^“ 2 All 735= 1953 Cri 

li Jour 1384 (DB). 

(5) Entry 19 read with this entry 
would also indicate that the Parliament 
te compet^t to pass laws by which the 
a^ns of India may be expelled from 
tnis country in accordance with treaties 
agi^i^nts with foreign countries. 
AIR 1952 Pimj 309 (334)= ilr nosai 

, (Per Shah, J.) The power to legis* 
late in respect of treaties lies with the 
P^li^ent under Entries 10 and 14 of 

Schedule. AIR 1969 
SC 783 (807) = (1969) 1 SCA 491. 

(7) The treaty-making power would 

be exercised in the manner con. 
J®“Plated by the Constitution and sub- 

limitations imposed by it. 

(857)= (1960) 3 SCR 

^ WN^5. 

(8) The question as to how treaties 
can be made by a sovereign State In re- 
gard to cession of national territory and 
now treaties when made can be imple- 
mented would be governed by the pro- 
visions in the Constitution of the 
comitry. AIR 1960 SC 845 (857)= (1960) 

3 SCR 250 •* AIR 1959 Cal 506 (516, 

817)= 63 Cal WN 485. 

(9) The .making and performance of 
t^ttes are acts of State vide Entry 14 

Union list. AIR 1966 Goa 38 (43) 

{WBj. 

. (10) A municipal Court might have In- 
terpretM the agreement between India 
find Pakistan (1947) for avoid^ce of 
dcmble taxation If Parliament had made 
a law for Its implementation. In ab- 
mnce of such law the Courts are help- 
ifiMln face of the error In the agree- 
JJMts. (1988) 69 Cal WN 640 = (1965 ) 57 
ICR 230. 


rVoL 6.1 3 A. M. 19 


I>y Indian Govern- 
Pakistan to abide by decision 
of Tribunal respecting boundary dispute 
— Implementation of award of Executive 
Is valid. AIR 1969 Delhi 64 (73, 74) (DB). 

(12) T^aty ma kin g and implementa- 
tion of treaties is a subject which falls 
imder this Entry. Implementation of 
every treaty does not require legisla- 
tive sanction. AIR 1969 Delhi 64 (73, 
74) (DB). 

Schedule 7, List 1, Entry 15 — Note 1 

(1) Seizure or annexation of land or 
goods in right of conquest or the de- 
claratlon of war or blockade are acts of 
State. AIR 1966 Goa 38 (43) (FB) 

X (2) Conquest by military action over 
territory of Goa, Daman and Diu was 
an act of State — True view of an act 
of State is that It is a catastrophic 
change constituting a new departure. 
AIR 1966 Goa 38 (43) (FB). 

(3) The Constitution makes no pro- 
^ion making legislation a condition of 
toe entry into an international treaty 
m time of war or peace. AIR 1969 SC 
783 (807)= (1969) 1 SCA 491. 

Schedule 7, List 1, Entry 17 — Note 1 

(1) It was held that the Bombay Dis- 
trirt Police Act (4 of 1890) did not deal 
with .citizenship and, as such, did not 

entry. AIR 1950 Bom 
374 (375)= ILR (1950) Bom 564= 52 Cri 
L Jour 1059 (FB). 

(2) The West Bengal Land Develop- 
*uent and Planning Act (21 of 1948) 
which purported to acquire lands for 
TOttlement of refugees from East Pakis- 
tan does not purport to legislate with re- 

aliens and is not* therefore, hit 
by this entry. AIR 1952 Cal 679 (682). 

(3) The executive power of the Union 
exte^ to matters relating to aliens as 

oan ^ 1963 Cal 

369 153?)= 1963 (2) Cri LJ 9= 67 Cal 

air 1968 Goa 17 (28)= 1968 

on Lmj 316« 

Rules of evidence framed In 
CL 3 of Schedule III of the Citizen- 
ship Rules 1956 are not violative of 
Article 19 and the Central Government 
hM power to determine the question of 
citizenship in accordance with those 
^es. AIR 1982 All 383 (390) = 1082 (2) 
Cri LJ 166 = 1962 All LJ 123 (DB). * 

(5) Parliament was competent to en- 

act Section 9 of the Citizenship Act and 
to, make rules of evidence. AIR 1962 
^„3^„(386)= 1968 (2) Cri LJ 168 = 

1234 ** 

(6) Quezon whether pereon Is citi- 
zen of India is outside scope of Art. 19 
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18. Extradition. 

[Government of India Act, 1935 — Item 3.] 

19. Admission into, and emigration and expulsion from India; passports and 

visas. 

[Government of India Act, 1935 — Item 17.1 


Schedule 7, List 1« Entry 17 — Note 1 
(contd.) 

and is dependent upon the relevant law 
which Parliament can make under Arti- 
cle 11 and Entry 17 of the Union list. 
AIR 1961 Mad 129 (136)= (1960) 2 Mad 
LJ 290 (DB). 


(7) Acquisition of territory by State 
by military action — Acquiring State 
not bound to recognize liability of for- 
mer State towards its citizens — Rights 
under import licences — Obtained by 
citizen of former Portuguese territories 
before their acquisition by military ac- 
tion were not recognised by the Gov- 
ernment of India. AIR 19g6 SC 442 (444| 
446)= (1966) 1 SCR 357. 

Schedule 7, List 1, Entry 18 — Note 1 

(1) Entry 18 empowers the Parlia- 
ment to make laws in regard to extra<^ 
tion even of aliens. AIR 1955 SC 367 
(374)= 1955 SCR 1284= 1955 Cri L Jour 
876 ** AIR 1952 Punj 309 (319)= ILR 
(1952) Punj 381= 1952 Cri L Jour 1313 
(FB). (Reversed on another point in 
AIR 1953 SC 10.) 


(2) “Extradition” is a different and 
distinct subject from “expulsion” al- 
though both may overlap in certam 
pects. AIR 1955 SC 367 (374)= 1955 

SCR 1284= 1955 Cri L Jour 876. 


(3) The Bombay District Police Art, 
1890. has nothing to do with either citi- 
zenship or extradition or admission toto 
and emigration and expulsion from 
India. Hence the Act is not ultra vires 
the powers of the State 

AIR 1950 Bom 374 (375)= ILR (1950) 
Bom 564 = 52 Cri L Jour 1059 (ra). 

(4) A treaty between two Govern- 
ments confers on the contracting parties 
the right to ask from each other the 
surrender of an offender, ATO 19M SC 
367 (374)= 1955 SCR 1284= 1955 Cri L 
Jour 876. 

(5) The absence of a treaty will not 

mean that the Government cannot grant 
extradition under its municip^ 

laws which provide for the su^ender. 
AIR 1950 SC 155 (157)= 1950 SCR 573 = 
51 Cri L Jour 1153. 

(6) Where an extradition treaty re- 

mained a treaty only, the detention M 
a person under its provisions wm nrt 
one according to Procedure ertabUj^^ 
by law within the of Article 21 

of the Constitution. AIR 1^* ^27 

(129)= 52 Cri L Jour 1021 (DB). 

(7) Courts must before they grant ex- 
tradition insist upon strirt complim^ 

thft Dro visions of tho Extradition 
Trt 1903. ’^53® 19M SC 367 (375) = 19M 
SCR 1284= 1955 Cri L Jour 876 AIR 
iSs All 129 (130, 131) = ILR (1948) AU 


86= 49 Cri L Jour 98 (DB). 

(8) Extradition was legally permissi- 
ble under Section 7 or Section 9 of Ex- 
tradition Act, though the provisions of 
the Fugitive Offenders Act, 1881, invok- 
ed by Ceylon Government were no 
longer in force in India. AIR 1960 Mad 
548 (559, 564) = 1960 Cri LJ 1625 
(1960) 2 Mad LJ 425 (FB). 

(9) The executive powers of the Union 
extend to matters relating to extradi- 
tion and may be entrusted by the Cen- 
tral Government to the State Govern- 
ment. AIR 1963 Cal 369 (373)= 1963 

(2) Cri LJ 9 = 67 Cal WN 206. 

Schedule 7, List 1, Entry 19 — Note 1 

(1) The right to expel a foreigner in- 
cludes a right to make arrangement for 
preventing any evasion or breach of the 
order. AIR 1955 SC 367 (371, 372)= 1955 
SCR 1284= 1955 Cri L Jour 876. 

(2) Extradition and expulsion from a 
State are different and distinct subjects 
though they may overlap. They form 
different entries in List 1. The Union 
Government is vested with absolute 
power to expel foreigners from India. 
There is no provision in the Constitution 
fettering this discretion. The law of ex- 
tradition is quite different. AIR 1955 
SC 367 (374)= 1955 SCR 1284= 1955 Cri 
L Jotu* 876. 

(3) The introduction of permit s 3 ^em 
by Section 7 of the Influx from Pakistan 
(Control) Art, 1949, for entry of an 
Indian citizen into the Union territory 
was held to amount to imposition ,of 
relictions on the exercise of rights con- 
ferred by Article 19 (1) (d). AIR 1951 
Nag 185 (187) = ILR (1951) Nag 328 = 52 
Cri L Jour 74 (DB). 

(4) There is no provision in the Con- 
stitution against a citizen being sent out 
of India and Entry 19 read with Entry 14 
of List 1 of Schedule VII of the Consti- 
tution Indicates that the Union P^Ua- 
ment is competent to pass laws wher^ 
by a citizen of India might be exp ell^ 
from the country in accordance with 
treaties and agreements with foreign 
coimtries. AIR 1952 Punj 309 (334) = 
1852 Cri L Jour 1313= ILR (1952) Punj 
381 (FB). (Reversed on another point 
in AIR 1953 SC 10.) 

(5) By its terms, a passport requests 
and requires in the name of the 
emment of the issuing country, ^ 
whom it may concern, to allow W 
bearer to pass freely without let or hindr- 
ance and to afford him every assistant* 
and prrtertion of which he may s^^ 
in need. AIR 1957 Andh Pra 1647 
(1052)= ILR (1957) Andh Pra 755 (DJ»J 
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20 . Pilgrimages to places outside India. 

[Government of India Act, 1935 — Item 17.] 

, crimes committed on the high seas or in the air; offences 

against the law of nations committed on land or the high seas or in the air 

22. Railways. 

[Government of India Act, 1935 — Item 20.] 


23. 

highways. 


Hi^ways declared by or under law made by Parliament to be national 


24. Shipping and navigation on inland waterways, declared by Parliament by 
law to be national waterways, as regards mechanically propelled vessels; the rule 
of the road on such waterways. 


25. Maritime shipping and navigation, including shipping and navigation on 
tidal waters; provision of edi. cation and training for the mercantile marine and 
regulation of such education and training provided by States and other agencies. 

[Government of India Act, 1935 — Item 21.] 

26. Lighthouses, including lightships, beacons and other provision for the 
safety of shipping and aircraft. 

[Government of India Act, 1935 — Item 25.] 


27. Ports declared by or under law made by Parliament or existing law to 
be major ports, including their delimitation, and the constitution and powers of 
port authorities therein. 

[Government of India Act, 1935 — Item 22.1 


28. Port quarantine, including hospitals connected therewith; seamen's and 
manne hospitals. 

[Government of India Act, 1935 — Item 18.] 


29. Airways; aircraft and air navigation; provision of aerodromes; regulation 
and or^nisation of air traffic and of aerodromes; provision for aeronautical educa- 
tion and training and regulation of such education and training provided by States 
and other agencies. ^ 

[Government of India Act, 1935 — Item 24.] 


Schedule 7, List 1, Entry 19 — Note 1 

(eontd.) 

•• AIR 1954 Mad 240 (244)= ILR (1954) 
Mad 399 (DB). 

(6) A citizen cannot compel the State 
in the absence of legislation to make a 
request to a foreign Government on his 
behalf. AIR 1954 Mad 240 (244)= ILR 
(1954) Mad 399 ((DB). 

[But see AIR 1966 Bom 54 (58, 64) = 
67 Bom LR 544.3 

(7) A passport is not the basis of legal 
evidence to establish the fact of cHizen< 
abip. AIR 1957 Andh Pra 1047 (1052) = 
U-R (1957) Andh Pra 755 (DB). 

(8) The function of issuin.t passports 
jg vested in the Union, by virtue of 

19 in List 1. AIR 1966 Bom 54 
(57)= 67 Bom LR 544. 

(» The executive power of the Union 
nctends to matters relating to admis* 
pPM into and emigration ard expulsion 
gram India and passport and visas. AIR 

(373)- 1963 (2) Cri LJ 9= 
67 Cal WN 206. 


Schedule 7, List 1, Entry 21 — Note 1 

(1) Actual robbery is not an essential 
element in the crime of piracy jure 
gentium (by the law of nations). A 
frustrated attempt to commit a piratical 
robbery is equally piracy jure gentium. 
AIR 1934 PC 220 (221). 


(2) According to International Law, 
the criminal jurisdiction of Municipal 
law is recognised as extending to piracy 
committed on the high seas by any 
national on any ship, because a person 
guilty of such piracy has placed himself 
beyond th^ protection of any State. He 
Is no longer a national but hostis humanl 
generis ( an enemy of the human race) 
and as such he is justiciable by any State 
anywhere. AIR 1934 PC 220 (221). 


Schedule 7, List L Entry 23 — Note 1 
(1) This EIntry entitles Parliament to 
make any law in respect of national 
highways. There is no conflict between 
this Entry and Entry No. 59 of State List 
AIR 1969 J and K 113 (115)= 1968 
LJ 350 (FB). 
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30. Carriage of passengers and goods by railways» sea or air, or by national 
waterways in mechanically propelled vessels. 

[Government of India Act, 1935 — Item 26.] 

31. Posts and telegraphs; telephones, wireless, broadcasting and other like 
forms of communication. 

[Government of India Act, 1935 — Item 7.] 

32. Property of the Union and the revenue therefrom, but as regards property 
situated in a State a.[® * ®] subject to le^lation by the State, save in so far as 
Parliament by law otherwise provides. 

[Government of India Act, 1935 — Item 10.] 

[a] The words “specified in Part A or Part B of the First Schedule” omitted by the 
Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule. 

33. [Omitted by the Constitution (Seventh Amendment) Act, 1956, S. 26 


(1-11-1956).] 


Schedule 7, List 1, Entry 30 — Note 1 

(1) Levy of Sales Tax on in corporeal 
moveable property (copyright) is not 
ultra vires Article 366 (12). AIR 1969 
Mad 284 (290)= (1968) 1 Mad LJ 480 

(DB). 

Schedule 7, List 1, Entry 31 — Note 1 

(1) The substance of the Ajmer 
(Sound Amplifiers Control) Act (3 of 
1956), does not purport to encroach upon 
the field of Entry 31 of the Union List, 
though it incidentally touches upon a 
matter provided there. AIR 1959 SC 
544 (547)= 1959 Cri LJ 660= 1959 Supp 
1 SCR 904. 

(2) Whatever liability might have 
fastened on the Bharatpur State or the 
Rajasthan State hi connection with the 
maintenance of the transmitter . pertain- 
ing to the period prior to coming into 
force of the Constitution became the ‘lia- 
bility of the Indian Union, because the 
purpose in connection with which this 
liability fell to be incurred was a pur- 
pose related to a matter within Item 
No. 31 of List 1. AIR 1964 Raj 205 (214, 
215, 216)= 1964 Raj LW 313 (DB). 

Schedule 7, List 1, Entry 32 — Note 1 

(1) Competence of State Legislature to 

pass Act — Fact that rights are subject 
to overriding power of the President 
to resume ownership does not render the 
property Union property under Entry 32, 
List 1 — Punjab Consolidation of Land 
Proceedings (Validation) Act (VI of 1957) 
Section 3. AIR 1959 Punj 8 (13)= 60 

Pun LR 461 (FB). (Overruled on another 
point in AIR 1959 SC 519.) 

(2) Legislation in respect of property, 
which has ceased to be evacuee property 
having been acquired by the Central 
Government under the Displaced Persons 
(Compensation and Rehabilitation) Act 
1954, made by the State legislature does 
not fall under Entry 32 of List I. AIR 
1959 Punj 8 (12) =60 Pim LR 461 (PB). 

(3) The Lieglslative power of the Par- 
liament in Entry 32 of List I cannot be 
taken as abridged by the legislative 


power under Entry 18 in List II in 
favour of the State. (1967) 69 Pun LR 
76= ILR (1967) 1 Punj 869 ((DB). 

Schedule 7, List 1, Entry 33 — Note 1 

(Cases before amendment) 

(1-A) This entry has been omitted by 
the 7th Amendment of the Constitution. 
The corresponding matter is now includ- 
ed in Entry 42 of List III (Concurrent 
List). 

(1) The obligation to pay compensa- 
tion is not implicit in the legislative 
Entry 33 of List 1. AIR 1969 SC 453 
(459) = (1969) 1 SCJ S54. 

(2) Entry 33 in List 1, Entry 36 In 
List 2 and Entry 42 in List 3 of the 
Seventh Schedule (as they stood before 
the passing of the Constitution) (Seventh 
Amendment) Act (1956), indicate that 
the Constitution recognised a trichotomy 
of public purpose, viz., a purpose of the 
Union, a purpose of the State and any 
other public purpose. AIR 1961 AJl 5^ 
(521). 

(3) Legislation relating to acquisition of 
property falls within Entry 33 of List 1. 
The Iron and Steel Companies Amalga- 
mation Act, 1952, was validly enacted by 
the Parliament. AIR 1953 Cal 695 (699, 
700). 

(4) Requisitioning of premises under 

Section 75-A, Defence of India Rules, 
1939 — Government is not tenant of pre- 
mises — House Controller’s authority to 
make order of allotment after derequisi- 
tioning was held to be without juriMic- 
tion. AIR 1957 Pat 637 (638)= 1957 

BLJR 145 (DB). 

(5) "Any other public purpose” — 
State Government is competent to make 
requisition for office accommodation of 
National Cadet Corps. AIR 1957 Pat 100 
(110, 111)= 1957 BLJR 562. 

(6) (Per Sinha, J.) — Taking ixwses- 
slon under Article 31 has reference to 
the power of requisitioning under 
Ekitry 33 of List 1 and Entry 36 of Lls^ 
of Schedule 7 to the Constitution. AIR 
1950 Pat 392 (415. 416)= ILR 29 Pat 790 
(SB). 
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[Ibe] Gonstituticm of India [Sch. 7 list I Entry 34 N 1 Entry 41 N 1] 


34. Courts of wards for the estates of Rulers o 

JAMMU AND KASHMIR 

Omit Entry 34. 


35. Public debt of the Union. 

[Government of India Act, 1935 — Item 6.] 


36. Currency, coinage and legal tender; forei 
[Government of India Act, 1935 — Item 5.] 


til 


37. Foreign loans. 

38. Reserve Bank of India. 

39. Post 0£5ce Savings Bank. 

[Government of India Act, 1935 — Item 7.] 


exchange. 


40. Lotteries organised b> the Government of India or the Government 
a State. 

[Government of India Act, 1985 — Item 48.] 



41. Trade and commerce with foreign countries; import and export across 
custouM frontiers; definition of customs frontiers. 

[Government of India Act, 1935 — Item 19.] 


Schedule 7, List 1, Entry 33 — Note 1 
(contd.) 


(7) Elntry 33 of List 1 refers to ac- 
quiring of property for the purposes of 
the Union. It does not lay down in 
whom the property should vest after it 
has been acquired. AIR 1959 SC 475 
(479)== (1959) Supp (1) SCR 478. 

Schedule 7, List 1, Entry 34 — Note 1 

(1) The C. P. Court of Wards Act (34 
of 1950) was covered by Entry 22 of 
List II and Entry 34 of List I of the 7th 
Schedule. AIR 1961 Madh Pra 197 
(198)= 1961 MPLJ 164 (DB). 

Schedule 7, List 1, Entry 36 — Note 1 

(1) This Entry specifically confers 
jurisdiction on Parliament to legislate in 
relation to foreign exchange and would 
embrace laws relating to control of 
foreign exchange as also relating to its 
acquision. AIR 1959 SC 1134 (1131) = 
(1960) 1 SCR 39. 

(2) The object of the Sugar Export 
Promotion Act (30 of 1958) is t(j obtain 
foreign exchange. AIR 1M9 SC 1124 
(1131)= (1960) 1 SCR 39. 

Schedule 7, List 1, Entry 40 — Note 1 

(1) Under this entry Parliament is 
given the comi^etence to deal with 
lotteries organised by the Go^'emment 
of India or the Government of a State 
and with regard to all other types of 
lotteries competence Is conferred upon 
the State Legislature under Entry 34 of 
List 2. AIR 1956 Bom 1 (6)= ILR (1955) 
Bom 680 (DB). (Reversed on another 
point in AIR 1957 SC 699.) 

(2) A lottery has been described as 
a scheme for distributing prizes by lot 
or chance. AIR 1956 Bom 1 16) = ILR 
(1955) Bom 680 (DB). 

(3) It is not necessary to constitute a 
scheme a lottery that prizes should 


be distributed wholly by chance. In 
order to take the scheme out of the cate- 
gory of lottery, it is esential that there 
must be a substantiareleraent of skill, al- 
though that element may not be the 
preponderating element. AIR 1956 Bom 
1 (6)= ILR (1955) Bom 680 (DB). (Re- 
versed on another point in AIR 1957 SC 
699.) 

Schedule 7, List 1, Entry 41 — Note 1 

(1) It has been held that the amended 
Section 14-B of the Bombay Abkari Act 
1878, was within the competence of the 
State Legislature to enact, because it 
dealt only with the possession of intoxi- 
cating liquors including foreign liquors, 
a subject covered by Item 31. List 2 of 
the Government of India Act, 1935. AIR 

1950 FC 69 (71)= 1949 FCR 650^ 51 Cri 
L Jour 1018. (AIR 1950 Bom 221. Af 
firmed.) 

(2) The provisions of the Bombay Pro- 
hibition Act. 1949. in so far as they pur- 
ported to restrict possession, use and 
sale of foreign liquor, were covered by 
Item 31 of List 1 of Schedule VII of the 
Government of India Act. 1935. AIR 

1951 SC 318 (322)= 1951 SCR 682= S2 
Cri L Jour 1361. 

(3) The word ‘import’ in Item 19 of 
List 1, standing by itself did not include 
sale or possession of the article import- 
ed into the country. AIR 1951 SC 318 
(323, 324)= 1951 SCR 682= 52 Cri L 
Jour 1361. 

(4) The Government of India, which, 
under Item 19 of List 1 of the Govern- 
ment of India Act, 1935, possessed the 
power to define the customs frontiers, 
defined them by a notification dat^ 1-4- 
1937 as “the frontier, whether one or 
more than one, whether sea or leind, 
whether exterior or interior, of British 
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42. Inter-State trade and commerce. 

43. Incorporation, regulation and winding up of trading corporations, includ- 
ing banking, insurance and financial corporations but not including co-operative 
societies. 

[Government of India Act, 1935 — Item 33]. 


Schedule 7, List 1« Entry 41 — Note 1 

fcontd.) 

India. AIR 1940 Bom 307 (310)= ILR 
(1940) Bom 777= 42 Cri L Jour 74 (SB). 

(5) Customs frontiers of India extend 
to its territorial waters. The import of 
goods must be regarded as complete as 
soon as the frontier is crossed by the 
goods. AIR 1960 Andh Pra 619 (620) = 
(1960) 11 STC 533 (DB). 

(6) The subject matter of regulation 
of imports into the country is within the 
exclusive jurisdiction of the Union. AIR 
1965 Mys 143 (149) (DB). 

(7) The exclusive powers of taxation 
have to be correlated with the exclusive 
powers of the Parliament to legislate 
with respect to trade and commerce with 
foreign countries, import and export 
duties across customs frontiers and defi- 
nition of customs frontiers. AIR 1963 SC 
1760 (1770)= (1964) 3 SCR 7S7. 

(8) Duties of custom and duties of 
excise are within the exclusive power of 
legislation by Parliament. AIR 1963 SC 
1760 (1770)= (1964) 3 SCR 787. 

(9) Disposal of applications for import 
licence — State Government constituting 
committee including State Govemmwit 
Ollicer who was acting as sponsoring 
authority under Import and Export 
(Control) Act — Order constituting com- 
mittee amounted to encroachment upon 
exclusive jurisdiction of Union Govern- 
ment. AIR 1965 Mys 143 (149) (DB). 

(10) Customs duties (export or im- 
port) and excise duties by Union on pro- 
perty of State — Levy not covered by 
exemption and can be validly imposed. 
AIR 1963 SC 1760 (1777)= (1964) 3 SCR 
787 

(11) Entries 41 and 42 of List 1 do not 
confer any power on the Union Parlia- 
ment to make laws for the imposition of 
taxes. The aim and object of those two 
entries is altogether different from that 
of Entry 52 of List II. AIR 1960 Andh 
Pra 234 (242)= ILR (1960) Andh Pra 
42 (DB). 

(12) Sale of oils to foreign ships for 
their consumption from bonded ware- 
house takes place then and there 
and is not exempt from sales tax. AIR 
1S60 Andh Pra 619 (621)= (1960) 11 STC 
533 (DB). 

Schedule 7, List 1, Entry 42 — Note 1 

(1) The Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948, did 
not deal with inter-State Commerce an4, 
therefore, could not be condemned as a 
legislation by the State upon a matter, 
which was within the exclusive compet- 
ence of Parliament. AIR 1954 Mad 291 
(302)= ILR (1953) Mad 1175 (DB). 


(2) List 1, Items 41 and 42 deal with 
topics regulating matters indicated in 
them. They do not authorise imposition 
of taxes. AIR 1960 Andh Pra 234 
(242)= ILR (1960) 1 Andh Pra 42 (DB). 

(3) Hyderabad Municipal Corporation 

Act (2 of 1956) does not fall within the 
scope of Entries 41 and 42 of List 1. 
AIR 1960 Andh Pra 234 (242)= ILR 

(1960) 1 Andh Pra 42 (DB). 

(4) If the State Legislature legislates 
with regard to trade and commerce out- 
side the State it has overstepped its 
limits became interstate trade and com- 
merce is within the competrace of the 
ParUament. AIR 1956 Bom 1 (8)= 57 
Bom'LR 288 (DB). (Reversed on another 
point in AIR 1957 SC 699.) 

(5) The provisions of Art. 289 do not 
preclude the Union from imposizig or 
authorising the imi>osition of customs 
duties on the import or export of the 
property of a State used for purposes 
other than those specified in clause (2) 
of that Article. AIR 1963 SC 1760 (1767, 
1777) = (1964) 3 SCR 787. 

(6) The immunity granted to the 

States in respect of Union Taxation 
under Art. 289 (1) does not extend to 

duties of customs including export 
duties or duties of excise. AIR 1963 SC 
1760 (1767, 1777) = (1964) 3 SCR 787. 

(7) The provision of Art. 289 do not 
preclude the Union frcMn imposing or 
authorising imposition of excise duties 
on the production or manufacture In 
India, of the pro p e i ' ty of a State used 
for purr>oses other than those specified 
in Cl. (2) of Art. 289. AIR 1963 SC 1760 
(1767, 1777) = (1964) 3 SCR 787. 

Schedule 7, List 1, Entry 43 — Note 1 
Companies and Corporations. 

(1) Life Insurance Corporation Act is 
above reproach of imconstitutionality. 
AIR 1968 Mys 71 (72) = 1968 Lab IC 
455 = (1966) 2 Mys LJ 51. 

(2) The essence of a corporation con- 
sists in (1) lawful authority of Incor- 
poration, (2) the persons to be incor- 
porated (3) a name by which the pe^ 
sons are incorporated, (4) a place and 
(5) words suflFicient in law to show in- 
corporation. AIR 1962 SC 458 (464) = 
1962 Snpp (1) SCR 156. 

(3) Society registered under Societies 

Registration Act (1860) is not a corpora- 
tion or quasi-corporation but an nnl^ 
corporated society contemplated hy List 
n. Entry 32. AIR 1962 Bom 12 (21) =» 
63 Bom LR 379 (DB). , 

(4) The enactment of Iron and Steel 
Companies Amalgamation Act, 1952, is 
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44. Incorporation, regulation and winding up of corporations, whether tiading 
Off not with objects not confined to one State, but not including universities. 

[Govenuuent of India Act. 1935 — Item 33J. 


Schedule 7, List 1, Entry 43 — Note 1 
(oontd.) 

with regard to entries 43 and 44 of List 
n in view of its pith and substance. 
AIR 1953 Cal 695 (699). 

(5) This entry while providing for in- 
corporation, regulation, etc. of trading 
corporations, expressly excludes Co-op- 
rative Societies from its ambit. (1968) 
84 Cut LT 745 = 22 STC 460 (DB). 

(6) Non-trading companies within the 
eld Part B States do not fall w: hin 
either Entry 43 or 44 of List I. 1958 iver 
LT 1178. 

Banking Companies. 

(1) Section 46-A of Banking Com- 
panies Act, 1949, is perfectly within the 
competence of Parliament imder Entries 
43. 45 and 48 of List I of Sch. VII. AIR 
1962 Ker 267 (280) = 1961 Ker LJ 725. 

(2) The power to legislate on the 
topic of legislation relating to banking 
carries with it also the power to legis- 
late on an ancillary matter. AIR 1962 
Ker 267 ( 280) = 1961 Ker LJ 725. 

(3) Windii^ up of banking companies 
and jurisdiction and powers of all 
courts with respect to the same are in 
the Central List. AIR 1958 Mad 403 (409) 
B 71 Mad LW 291. 

(4) Every law which in its operation 
might affect the property or interest of 
a bank would not come within items 
43 and 45 of List I. AIR 1958 Mad 403 
(409) = 71 Mad LW 291. 

(5) Deputy Collector, cannot dis- 
pose of suit under Section 55, 
Madras Estates Lands Act against 
Banking Company in liquidation. 
AIR 1958 Mad 403 (405, 411) = 71 Mad 
LW 291. 

(6) Misfeasance proceedings — Com- 
pany Judge directing some of Directors 
of company to appear and give evidence 
— Appeal to Division Bench is main- 
tainable. AIR 1964 Mys 75 (78) = (1963) 
33 Com Cas 839 (DB). 

Schedule 7, List 1, Entry 44 — Note 1 

(1) It cannot be said that the subject 
matter of the Madras Electricity Supply 
Undertakings (Acquisition) Act (43 
of 1949) was “Corporations”. On the 
other hand it came within purview of 
“electricity” in the Concurrent List md 
was, therefore, not ultra vires the Mad- 
ras Legislature. AIR 1951 Mad 979 <981, 
984. 985) (DB). 

(2) A law which attempts to regulate 
ttve affairs of a company by laying 
certain ^lecial rules for its manage? lent 
and adndnistratlon is fully covered by 
Entry 43. Consequently, the Shol pur 
Spinning and Weaving Company (E.ner- 
gency Provisions) Act, 1950, was held 


to be fully covered by this entry. AIR 
1951 SC 41 (59, 60) = 1950 SCR 869 = 
ILR (1951) Hyd 461, 

(3) Sections 52A to 52D which were 
added to the Insurance Act, 1938. by 
the Insurance (Amendment) Act, 1950, 
were not ultra vires of the Constitu- 
tion. AIR 1952 Punj 9 (25. 26) = ILR 
(1952) Punj 11 (DB). 

(4) The pith and substance of Iron 
and Steel Companies Amalgamation 
Act. 1952 was that it legislated with 
regard to matters relating to Entries 43 
and 44 read with Entry 52 of the 
Union List and not relating to the mat- 
ter which fell under Art. 31, cl. (2) 
and Entry 33 of the Union List or Entry 
36 of the State List. AIR 1953 Cal 695 
(699). 

(5) Section 45-B of the Banking Com- 
panies Act, 1949, which fixes the terri- 
torial limits of the Ordinary Original 
Civil Jurisdiction of the High Court so 
as to be co-extensive with the terri- 
torial limits of the States, in relation to 
matters covered by the Act, is within 
the competence of Parliament in view of 
Entries 43 and 95 of the Union List. 
AIR 1958 Mad 279 (280) = ILR (1958) 
Mad 502. 

(6) An action of a statutory corpora- 
tion may be ultra vires its powers with- 
out being illegal. AIR 1961 SC 1107 (1113) 
« (1961) 2 SCR 295. 

(7) Society registered under Societies 
Registration Act (1860) can be register- 
ed under Section 18 (1), Bombay Pub- 
lic Trusts Act, even if its objects are 
not confined to State of Maharashtra. 
AIR 1962 Bom 12 (21) = 63 Bom LR 
379 (DB). 

(8) The veilidity of the Bombay Pub- 
lic Trusts Act, 1950 cannot be challenged 
on the ground that it incidentally en- 
trenches on the field contemplated by 
Entry 44. AIR 1962 Bom 12 (21) = 63 
Bom LR 379 (DB). 

(9) Per Majority : — On registration 
under the Societies Registration Act, 
the old Board of the Tibbia College of 
Delhi did not become a corporation, in 
the sense of being incorporated within 
the meaning of Entry 44 of List I. AIR 
1962 SC 458 (471) = 1DG2 Supp (1) SCR 
156 **AIR 196G Bom 91 (94) = 69 Bom 
LR 690 (DB). 

(10) As the objects of the corpora- 
tion set up by the Sir Currimbhoy Ebra- 
him Baronetcy Act (1913) was confined 
to one State only, the Sir Currimbhoy 
Ebrahim Baronetcy (Repeal and Distri- 
bution of Trust Properties) Act (Bom IX 
of 1960) winding up the corporation set 
up by the 1913 Act fell within the ambit 
of Item 32 in List II and not of Item 
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45. Banking. 

[Government of Bidia Act, 1935 — Item 88]. 


46. Bills of exchange, cheques, promissory notes and other like instrumenti. 
[Government of India Act, 1935 — Item 28], 

47. Insurance. 

[Government of India Act, 1935 — Item 37], 

48. Stock exchanges and future markets. 


49. Patents, inventions and designs; copyri^t; trade-marks and merchandise 
marks. 

[Government of India Act, 1935 — Item 27]. 

50. Establishment of standards of weight and measure. 

[Government of India Act, 1985 ■— Item 51]. 


Schedule 7, List 1, Entry 44 — Note 1 

(contd.) 

44 in List I. (1967) 69 Bom LR 326 » 
1967 Mah LJ 694 (DB). 

(11) The Tibbia College Act (5 of 
1952) enacted by the Delhi State Legis- 
lature has confined the powers and 
duties of the board to its institutions in 
Delhi and hence the Act falls imder 
Entry 32 of List II within the competence 
of the State Legislature. AIR 1962 SC 
458 (471) = 1962 Supp (1) SCR 156. 

(12) The objects of the Orissa Co-ope- 
rative Societies Act (1962), being con- 
fined to one State only is not covered 
by this Entry. (1968) 34 Cut LT 745 =« 
22 STC 460 (DB). 

(13) Provisions of Punjab Sikh Gur- 
dwaras Act are within scope of Entry 
44. AIR 1970 Punj 40 (60) = ILR (1968) 
2 Punj 1 (FB). 

Schedule 7, List 1, Entry 45 — Note 1 

(1) The corresponding Item 38 of List 
1 in the Government of India Act has 
been held to be limited to laws which 
aiTect the conduct of business of banks 
qua banks. Accordingly, Sections 30 and 
36 of the Bengal Money-Lenders Act, 
1940, could not be said to interfere with 
the ‘conduct of banking business’ in 
that item merely because the applica- 
tion of these provisions would greatly 
reduce the amount which a bank could 
recover in execution of decree obtained 
by it. AIR 1945 FC 7 (8) = ILR (1945) 
Kar (FC) 25 = 1944 FCR 370, 

(2) Banking Companies Act (1949), 
Section 49-A — Parliament competent 
to enact measure under Entries 43, 45 
and 46 of List I. AIR 1962 Ker 267 
(280) = 1961 Ker LJ 725. 

(3) The Indian Legislature has not 
purported to legislate in regard to the 
subject covered by item 18 of List II 
in enacting Section 45-B of the Banking 
Compandes Act. AIR 1958 Mad 403 ** 
(410) = 1962 (2) Cri LJ 490 «= (1962) 2 
Mad LJ 180. 

(4) The contention that matters relat- 
ing to winding up of companies are 
within the exclusive jurisdiction of 
Parliament covering under Entries 43 
and 45 of List 1 of Sch. 7 of the ConstlF 


tutlon and the Mysore High Court Act 
being an enactment of the State Legis- 
lature under Entry 65 of List II S. 4 of 
that Act had no application to the mat- 
ters relating to windhig up of com- 
panies is not tenable. AIR 1964 Mys 75 
(78) = (1963) 33 Com Cas 839 (DB). 

Schedule 7, List 1, Entry 46 — Note ], 

(1) For an Instrument to acquire 
negotiability, it must be in a form cap- 
able of being sued upon by the holder 
of it pro tempore in his own name and 
it must be by custom of trade trans- 
ferable like cash by delivery. AIR 1938 
Sind 24 (27) = 32 Sind LR 640 •• AIR 
1919 Cal 546 (548) = ILR 46 Cal 331. 

(2) The instruments enumerated in 
this entry have been assigned to the 
Central Legislature, because, uniformity 
of practice as regards these instruments 
for the whole of India is necessary. See 
AIR 1941 FC 47 (55) = 1940 FCR 188 — 
ILR (1941) Kar (FC) 25. 

(3) The expression ^'ciher like instru- 
ments’* means “instruments of the same 
genus as cheques, bills of exchange and 
promissory notes.” AIR 1944 Cal 196 
(198) (SB). 

(4) Money claim based on promissory 
note — Nyaya Panchayat has jurisdic- 
tion to try such a claim. 1968 All U 
236 = 1968 All WR (HC) 211 (DB). 

Schedule 7, List 1, Entry 48 — Note 1 

(1) The Forward Contracts (Regula- 
tion) Act (1952) which Is a legislation 
on Forward Contracts would be a legis- 
lation on Future Markets within the 
meaning of Entry 48 In List 1 of the 
Seventh Schedule. Though a law on 
forward contracts would also be a law 
with respect to trade and commerce 
coming under Entry 26 of List 2, Entry 
48 in List 1 being a specific one mu^ 
be excluded from the general Entry 26 
In List 2. AIR 1963 SC 90 (93, 94, 95, 96| 
(1963) 3 SCR 209. (AIR 1962 Cal 740 
was correct under the Goverzunent of 
India Act (1935) but Is no longer law 
In view of the change In the Constitu- 
tion.) ** AIR 1959 Cal 89 (92) (D^- 
(Reversed on another point in AlB 
1968 SC 90.) 
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51. Establishment of standards of quality for goods to be exported out of 
India or transported from one State to another. 

52, Industries, the control of whicdi by the Union is declared by Parliament 
by law to be expedient in the public interest. 

[Government of India Act, 1935, Item 34.] 

58. Regulation and development of oilfields and mineral oil resources, petro- 
leum and petroleum products; other liquids and substances declared by Parliament 
by law to be dangerously inflammable. 

[Government of India Act, 1935 — Items 32, 86]. 


Schedule 7, Uat L Entry 52 — Note 1 

l^e process of manufacture or 
production would be comprise In ESn- 
hr y 24 of List 2 except where the in- 
dustry was one the control of which 
by the Union was declared by law by 
Parliament to be expedient in public 
interest, Ih which case. It would fall 
within Entry 52 of List 1. AIR 1956 
SC 676 (695, 696) = 1956 SCR 393. 

(2) The products of the industry 
woiild also be comprised in Entry 27 
of the List 2, except where they were 
the products of the "controlled” indu»- 
tries when they would fall within 
Entry 33 of Ust 3. AIR 1956 SC 676 
(696, 697) = 1956 SCR 393. 

(3) The subject of Entry 52 is not 
the manufactured product, but the In- 
dtistry engaged in its manufacture. 
AIR 1957 All 159 (164) (DB). 

(4) The assumption of control of an 
industry under this entry would not 
interfere with the powers of the State 
Legislature imder Entry 56 of List 2 
which empowers it to levy taxes on 
goods and passengers carried by road 
or on Inland waterways. AIR 1955 
Assam 249 (258) (SB). 

(5) A tax on sugarcane entering the 
factory premises is not a law relating 
to the process of manufacture or pro- 
duction of sugar within the meaning 
of Entry 52. AIR 1957 All 159 (164. 165} 
(DB). 

(6) Industries (Development and Re- 
gulation) Act (1951), Section 20. The 
expression ‘industry’ in Entry 52 of 
List 1 bears the same meaning 
as that in Entry 24 of List 2. The 
result is that the said expression in 
Entry 52 of List 1 does not take in a 
gas Indtistry. AIR 1962 SC 1044 (1052) 
» (1962) Supp (3) SCR 1. 

(7) The West Bengal Oriental Gas 
Company Act, 1960 is, within the 
legislative competence of the West 
Bengal Legislature and is validly made. 
AIR 1962 SC 1044 (1050, 1051, 1052) «« 
(1062) Supp (3) SCR 1. 

(8) The Rice Milling Industry (Regu- 
lation) Act is intra vires the '^arlla- 
znent and is relatable to Entry 52 In 
Ust 1. 1966 Ker LT 161 = 1966 Crl 
LJ 1541 (2) (Kerala). 

(0) The Kerala Paddy (Restriction on 
MUling) Order 1067 Issued by the 


Kerala State Government as a delegate 
of the Central Government is an Act 
of the Central Government and there- 
fore no question of any conflict be- 
tween Parliament and State Legisla- 
ture can arise. AIR 1969 Ker 154 (161) 
= 1968 Ker LT 652 (FB). 

(10) The field covered by the decla- 
ration made by Section 2 of the Indus- 
tries (Development and Regulation) 
Act is not the same as the field cover- 
ed by Orissa Mining Areas Develop- 
ment Fund Act and cannot be chal- 
lenged as a result of Entry 52 read 
with the former Act. AIR 1961 SC 
459 (478) c= (1961) 2 SCR 537. 

(11) It cannot be said that the pur- 
pose of the Kerala Paddy (Restriction 
on Milling) Order issued by the Kerala 
State Government as a delegate of the 
Central Government is the same as 
the object of Rice Milling Industry 
(Regulations) Act and the former is 
therefore invalid. AIR 1969 Ker 154 
(161) = 1968 Ker LT 652 (FB). 

Schedule 7, List L, Entry 53 — Note 1 

(1) Entry 53 of Sch. 7, List 1 has 

no reference to the imposition of sales- 
tax On motor spirit. By enacting a 
law for imposing sales-tax on petro- 
leum and petroleum goods, the State 
Legislature does not transgress on the 
domain allotted to the Centre. AIR 1959 
Andh Pra 225 ( 2 '’o. 230) = (1959) 1 

Andhra WR 331 (Dii). 

(2) Central Government’s notification 
fixing rate of royalty, payable by all 
mining lease-holders to whom leases 
were granted before 25th October. 1949 
— Does not affect power of State Gov- 
ernment to grant remission in rate of 
royalty after the date of notification. 
AIR 1967 Madh Pra 184 (193) = 1967 
MPLJ 202 (DB). 

(3) The W. B. Fire Services Act 
comes within Item 6 in List II of 
Sch. 7. The Petroleum Act, 1934 can 
come \mder item 53 of List and the 
subject matter thereof Is not identical 
with Items 5 and 6 in the State List. 
There is therefore no repugnancy be- 
tween the two Acts. AIR 1960 Cal 
219 (225). 

(4) Entry No. 53 of List 1. Sch. 7 
not only relates to petroleum but also 
relates to other liquids and substances 
declared by Parliament by law to be 
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54. Regulation of mines and minerals development to the extent to which such 
regulation and development under the control of the Union is declared by Parlia> 
ment by law to be expedient in the public interest, 

[Government of India Act, 1935 — Item 36], 


Schedule 7, List 1, Entry 53 — Note 1 
fcontd.) 

dangerously inflammable. The provisions 
of Entries 1, 5 and 6 in List 2 do not 
stand in conflict with Entry 53 in List 1 
and therefore the question of 
resolving that conflict does not arise. 
(1965) 67 Bom LR 484 (487. (497) =» 
ILR (1965) Bom 899 (DB). 

Schedule 7, Li^ 1. Entry 54 — Note 1 

( 1 ) The word ‘regulation’ would not 
ordinarily imply power to impose taxa- 
tion. but under particular circumstan- 
ces where funds are required for the 
implementation of the objects of an 
Act, it might include the power of rais- 
ing such funds. AIR 1957 Cal 326 
(329). 

(2) The imposition of excise duty on 
coal raised and dispatched, under Sec- 
tion 8 (1) (a) of the Coal Mines (Con- 
servation and Safety) Act, 1952, is 
valid under this entry read with Entry 
84 of List 1. AIR 1957 Cal 326 (329). 

(3) The power given by Entry 54 
of List 1 with respect to coal mines is, 
however, only a power to regulate 
them by legislation and taxes of the 
kind imposed by Section 8 (1) (a). 
Coal Mines (Conservation and Safety) 
Act, 1952, cannot be supported by 
reference to the regulatory power 
and the tax imposed by Section 8 (1) 
(a) of the Coal Mines (Conservation 
and Safety) Act cannot be said to be 
authorised by Entry 54 of List 1. AIR 
1959 Cal 222 (225) (DB). 

(4) Where a duty is in the nature of 
a levy imposed as a contribution to the 
revenues of the country under Coal 
Mines (Conservation and Safety) Act, 
1952 and not a licence or other fee in- 
tended to regulate coalmining, the law 
imposing it cannot be said to be legis- 
lation under item 54 of Union List 
but it is good legislation under Item 84 
of the same List. AIR 1959 Cal 222 
(231) (DB). 

(5) Before Parliament can exercise 
power imder this entry to enact laws 
with respect to regulation of mines and 
mineral development it must declare 
by law that it Is expedient to do so 
in the public interest. AIR 1957 Cal 
326 ( 328 ). 

(6) The declaration by Parliament 
specified by Entry 54 must be declara- 
tion made by Parliament subsequent 
to the date when the Constitution 
came into force. AIR 1961 SC 459 (472) 
- (1961) 2 SCR 537. 

(7) Assam Land and Revenue Regu- 
lation (1886) passed by the Governor- 
General-in-CotmcU — Will be regard- 
ed as a Central Act — No ques- 


tion of taking away power by 
State legislature by declaration by 
Parliament imder List 1, ^try 54, 
Sch. VII of Constitution or by Central 
Legislature under Entry 36 of List I 
of Government of India Act, 1935, 
will arise. AIR 1966 Assam 107 (109) 
*= ILR (1965) 17 Assam 347 (DB) 

(8) Under Entry 23 of List 2 in tiie 

Seventh Schedule the States have aVs n 
power to le^slate with respect to regu- 
lation of mines and mineral develop- 
ment; but this power is subject to 
Entry 54 in List 1. AIR 1958 Raj 140 
(142) (DB) *• AIR 1957 Cal 326 (329) •• 
AIR 1952 Mys 84 (85) = ILR (1952) 
Mys 278= 1952 Cri L Jour 1348 (DB) 

•* AIR 1961 SC 459 (469) = (1961) 2 
SCR 537 ** AIR 1968 Madh Pra 17 
(18) = 1967 MPLJ 728 (DB). 

(9) Where the Legislative competence 
of Parliament to enact a law Is chal- 
lenged on the ground that it «i- 
croaches on a field covered by the 
State List, the doctrine of pith and 
substance is the usual test applied. 
AIR 1963 Madh Pra 213 (215) = 1963 
MPLJ 274 (DB). 

(10) As to whether mineral includes 
salt, see the undermentioned case. AIR 
1957 Raj 213 (215) = ILR (1956) 6 Raj 
305 (DB). 

(11) State Government has autho- 
rity to impose royalty in respect of 
minor minerals. AIR 1965 Pat 491 (495, 
496) = 1966 BLJR 325 (DB). 

(12) Use of word ‘mines* in conjunc- 
tion with ‘minerals’ does not limit 
meaning of latter — Brick-earth is mine- 
ral and its inclusion in definition of 
‘minor minerals’ is not ultra vires the 
Constitution, Seventh Schedule. AIR 
1965 Pat 491 (496, 498, 499) = 1966 
BLJR 325 (DB). 

(13) Pursuant to entries 54, 55, 96 of 
Llik 1, Parliament can levy or collect 
fees which may be regarded as regu- 
latory fees but for purpose of imposing 
tax resort should be had to other spe- 
cific Entries like Entries 82 to 92-A of 
First List. AIR 1968 Mys 42 (45) = 
(1967) 2 Mys LJ 474 (DB). 

(14) Rule 27 (b) of Mineral Con- 

cession Rules, 1960 in substance and 
effect provides for compensation for 
mining operations carried on over the 
surface area of land and hence is 
within the expression ‘regulations of 
mines and mineral development’ occur- 
ring in Entry 54, of List 1 of Sch. 7. 
AIR 1963 Madh Pra 213 (215) = 1963 
MPLJ 274. 

(15) The Assam Land and Revenue 
Regulation is essentially an Act re> 
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Regulation of labour and safety in mines and oilfields 
[Government of India Act, 1935 — Item 35]. 

inter-state rivers and river valleys to the 
S n reg^ation and development under tlie control of the Union 

is declared by Parliament by law to be expedient in the public interest. 

*57. Fishing and fisheries beyond territorial waters. 

[Government of India Act, 1935 — Item 23]. 


— ^ 58. Mam^cture supply and distribution of salt by Urban agencies, regulation 
and control of manufacture, supply and distribution of salt by other agencies. 

[Government of India Act, 1935 — Item 47]. 


59. Cultivation, manufacture, and sale for export, of opium. 
[Government of India Act, 1935 — Item 31]. 

Sanctioning of cinematograph films for exhibitien. 
[Government of India Act, 1935, List III, Item 33]. 


Omit Entry 60. 


JAMMU AND KASHh^ 


II 




Schedule 7, List L Entry 54 — Note 1 
(contd.) 

lating to land. The scope and field 
TOvered by Oil Fields (Regulation and 
Development) Act 53 of 1948 and the 
B^es and Minerals (Regulation and 
Development) Act 67 of 1957 passed 
Dy Central Government ^l^e entirely dif- 
ferent from those of the Regulations 
and there can be no repugnemcy be- 
^^n the two Acts. AIR 1966 Assam 

^1S®5) 17 Assam 347 

(16) Orissa Mining Areas Develop- 
ment Fund Act (27 of 1952) is super- 
seded by Mines and Minerals (Regula- 
tion and Development) Act (1957). AIR 
1964 SC 1284 (1293)= (1964) 4 SCR 461, 
(AIR 1962 Orissa 24, Affirmed.) 

Schedule 7, List L Entry 55 — Note 1 

(1) Pursuant to entries 54, 55, 96 of 
list 1 ParUament can levy or collect 
fees which may be regarded as regu- 
latory. AIR 1968 Mys 42 (45) = (1967) 
2 Mys LJ 474 (DB). 

Schedule 7, list 1, Entry 56 — Note 1 

(1) Item 17 of list II is wider in 
scope and Includes what is contem- 
plated In item 56 of list 1. A project 
which is essentially a project for pur- 
poses of preventing floods is clearly 
within the competence of the State Legis- 
lature and as such the executive action 
in notifying the same for acquisition 
and the contemplated project cannot be 
held to be imconstitutlonal under item 
56 of list 1 and Art. 162. AIR 1956 
Orissa 114 (118) = ILR (1956) Cut 

443 (DB). 

Schedule 7, list t, Entry 57 — Note I 
(1) The Madras Elstates (Abolition 
Md Conversion into Ryotwari) Act (26 
of 1948) is in substance a legislat'on In 
reject of land and land tenure covered 
by Ekitry 18 cff Ihe State list (Govern- 


ment of India Act, 1935, Sch. VII, List 
2, Item 21), and is not to any extent a 
legislation on fishing and fisheries in 
me seas. AIR 1954 Mad 291 (295. 297, 
331) = ILR (1953) Mad 1175 (DB). 

(2) With reference to right of fishery, 
the marginal belt must be regarded ^ 
part of the territory of the littoral 
state — Different views on the extent 
of territorial waters indicated. AIR 1954 

M^ 291 (299)= ILR (1953) Mad 1175 
(DB). 

Schedule 7, List 1, Entry 58 — Note 1 
(1) Imposition of octroi duty on salt 
m^er Section 61 (2). Punjab Municipal 
T valid — Since Provincial 

Legislature had no authority to impose 
W tax on salt. Section 61 (2) of that 
Art could not authorise the Munici- 

duty. AIR 1942 
FCR 31 = ILR 

34 (Snp). 

Revenue Act (40 

Raflw'^4'(DBK“' 

Schedule 7, Lj^ 1, Entry 59 — Note 1 

( 1 ) Notmeation under Hyderabad 

Drugs Art — 
G. O. No. 1376, Revenue dated 5th 
September, 1962 — Not ultra vires on 
ground of repugnancy to Drugs Act 
1940. AIR 1064 Andh Pra 430^32) = 
(1964) 1 Andh LT 285 (DB). 

(2) Section 9 (a). Opium Art (1878), 

as amended by Madhya Bharat Act 15 
of 1955 is not ultra vires. AIR 1961 
Madh Pra 13 (14) = 1961 (1) Cri LJ 

92= 1981 MPLJ 1379. (Overi^ed on 

another point in AIR 1963 Madh Pra 
337.) 

Schedule 7. List 1, Entry 60 — Note 1 
(1) The words ‘entertainments’ and 
*amusements’ in Entry 62 of Ust 2, 
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61. Industrial disputes concerning Union employees. 

62. The institutions known at the commencement of this Constitution as the 

National library, the Indian Museum, the Imperial War Museum, the Victor^ 
Memorial and the Indian War Memorial, and any other like institution financed 
the Government of India wholly or in part and declared by Parliament by law to 
be an institution of national importance. • 

[Government of India Act, 1935 — Item 11]. 

63. The institutions known at the commencement of this Constitution as the 
Benares Hindu University, the Aligarh Mu^im University and the Delhi Univen* 
sity, and any other institution declared by Parliam^t by law to be an institution of 
national Importance. 

[Government of India Act, 1935 — Item 13]. 

64. Institutions for scientific or technical education financed by the Govern- 
ment of India wholly or in part and declared by Parliament by law to bo mstitu- 
tions of national importance. 

65. Union agencies and institutions for — 

(a) professional, vocational or technical training, including the tminiDg of 

police officers; or 

(b) the promotion of special studies or research; or 

(c) scientific or technical assistance in the investigation or detection 

of crime. 

[Government of India Act, 1935 — - Item 12]. 


86. Co-ordination and determination of standards in institutions for 
education or research and scientific and technical institutions. 

[Government of India Act, 1935 — Item !•]. 


Schedule 7, List 1, Entry 60 — Note 1 

(contd.) 

Sch. 7 are wide enough to include thea- 
tres, dramatic performances, cinemas, 
etc. In Entp'^ 33 the word ‘cinema’ had 
to be specifically mentioned In order 
to avoid any conflict between it and 
Entry 60 in List 1. AIR 1959 SC 984 
(896). 

Schedule 7, List 1, Entry 63 — Note 1 

(1) Items 63 to 68 of List 1, are car- 
ved out of the subject of education 
and in respect of these items the power 
to legislate is vested exclusively in the 
Parliament. AIR 1963 SC 703 (715) «■ 
(1083) Supp 1 SCR 112. 

(2) Under Items 63 to 65 the power 
to legislate in respect of medium of 
instruction, having regard to the width 
of those Items must be deemed to vest 
in the Union. AIR 1963 SC 703 (705) — 
(1963) Supp 1 SCR 112. 

(3) If a subject of legislation is 
covered by items 63 to 66 of List 1 of 
Sch. 7 even if it otherwise falls within 
the larger field of “education including 
universities” power to legislate on that 
subject must lie with the Parliament. 
AIR 1963 SC 703 (715) =: (1963) Supp 
1 SCR 112. 

Schedule 7, List 1, Entry 64 — Note 1 

(I) Use of expression “subject to” In 
List 2, Entry 11 clearly Indicates 
that le^latlon In respect of excluded 
matters cannot be undertaken by State 


Legislature — Power to legislate with 
respect to medium of instmction — 
Must be deemed to vest in the Union. 
AIR 1963 SC 703 (715) ^ (1963) Supp 
1 SCR 112. (AIR 1962 Guj 83 (FB), Re- 
versed on another point.) 

Schedule 7, List 1, Entry 65 — Note 1 

(1) Use of expression “subject to” 
in List 2, Entry 11 clearly indicates that 
legislation in respect of excluded mat- 
ters cannot be imdertaken by State 
Legislature. Power to Legislate with 
respect to medium of Instruction must 
be deemed to vest In the Union. AIR 
1963 SC 703 (715) = (1963) Supp 1 

SCR 112. (AIR 1962 Guj 88 (FB), Re* 
versed on another point.) 

Schedule 7, List 1, Entry 66 — Note 1 

(1) Item 66, List 1 is a legislative head 
and in interpreting tt, unless it is ex- 
pressly or of necessity found condition- 
ed by the words used therein, a narrow 
or restricted interpretation will not be 
put upon the generality of the words. 
AIR 1963 SC 703 (716) = (1963) Supp 
1 I^R 112. 

(2) The power conferred by item 06 
is not conditioned by the existence of 
a state of emergency or unequal stand- - 
ards calling for the exercise of toe 
power. AIR 1963 SC 763 (716) » (1963) 
Supp 1 SCR 112. 

(3) Co-ordination in its normal con- 
notation means harmonising or bring' 
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67. Ancient and historical monuments and records, and archaeological sites 
•lul remains* •Ideclared by or under law made by Parliament] to be of national 
importance. 

tGovemmont of India Act, 1935 — Item 151. 

l«] Substituted for the words "declared by Parliament by law" by the ConstitutioQ 
(Seventh Amendment) Act, 1956, Section 25 (1-11-1956). 

JAMMU AND KASHMm 

la antiy 67, omit the words 'and records'. 

OBJECTS AND REASONS 

**Entiy 67 of Ae Union List refers to ancient and historical monuments and records 
and ardiaeological sites and remains, declared by Parliament by law to be of national 
importance", A large number of ancient monuments, archaeological sites, etc., have been 
declared to be of national importance b>’ an Act of Parliament. It requires another Act 
of Parliament to make the slightest alteration, in, or in addition to, the Lists in the Act 
which seems to be an unduly cumbrous procedure. It is therefore proposed to amend the 
entry by substituting for the words 'declared by Parliament by law', the words 'declared by 
or \mder law made by Parliament’. The same amendment is proposed to be made in 
tile connected provisions. Entry 12 of the State List, Entry 40 of the Concurrent List 
and Article 49."--^az. Ind., 1956, Pt II, Section 2, Ext., p. 222. 

68. The Survey of India, the Geological, Botanical, Zoological and Anthropo- 
logical Surveys of India; Meteorological organisations. 

[Government of India Act, 1935 — Item 14]. 


69. Census. 

[Government of India Act, 1935 — Item 16.] 

70. Union public services; all-India services; Union Public Service Commission. 
[Government of India Act, 1935 — Item 8]. 


Schedule 7, List 1, Entry 66 — Note 1 

(contd.) 

into proper relation in which all 
things co-ordinated participate in a 
common pattern of action. The power 
to co-ordinate is not merely power to 
evaluate. It is a power to harmonise 
or secure relationship for concerted 
action. AIR 1963 SC 703 (716) »= (1963) 
Supp 1 SCR 112. 

(4) The validity of the State legisla- 

tion on University education and as 
regards the education in technical and 
Sclentiflc Institutions not falling within 
Entry 64 of List 1 would have to be 
judged having regard to whether it 
impinges on the field reserved for 
Uxdon under Entry 65. AIR 1963 SC 
708 (716)=^ (1963) Supp 1 SCR 112. 

(AIR 1902 Guj 88 (PB), Reversed on 
another point.) 

(5) In so far as medium of instruc- 
tion is a necessary incident of the 
power under item 66, List 1, it must be 
deemed to be included in that item and 
th^efore excluded from item 11, List 2. 
Am 1963 SC 703 (717) = (1963) Supp 1 
SCR 112. 

(6) If legislation relating to imposition 
of an exclusive medium of instruc- 
tion in a regional language or in Hindi, 
Is likely to result in lowering of the 
ftandards, that legislation would neces- 


sarily fall within item 66 of List 1 and 
to that extent would be deemed to be 
excluded from the amplitude of the 
power conferred by item 11 of List 11. 
AIR 1963 SC 703 (717) » (1963) Supp 1 
SCR 112. 

(7) Provisions of Gujarat University 
Act (50 of 1949), Section 4 (27) proviso 
(as amended by Act 4 of 1961) and Sec- 
tion 38-A are not ultra vires of State 
Legislature. AIR 1963 SC 703 (717) = 
(1933) Supp 1 SCR 112. (AIR 1962 Guj 
88 (FB), Reversed.) 

(8) It cannot be said that the inter- 
view test prescribed in the Order No. 
P. L. M/80/MMC/64, dated 29-6-1964 
corrodes the power given to the Union 
under Entry 66 of List 1. AIR 1966 
Mys 40 (47, 48)= ((1965) 2 Mys LJ 571 
(DB). 

(9) State Government has power to 

prescribe machinery and criteria for 
admission to Medical and Engineering 
colleges. Am 1964 SC 1823 (1830) = 

(1964) 6 SCR 368. 

Schedule 7, List 1, Entry 70 — Note 1 

(1) The plenary power of the Legis- 
lature conferred by Entry 70 in List 1 
woiild entitle the legislature to provide 
for any change or even for termina- 
tion of service subject to Article 311 
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71. Union pensions, that is to say, pensions payable by the Government o£ 
India or out of the Consolidated Fund of India. 

[Government of India Act, 1935 — Item 9], 

72. Elections to Parliament, to the Legislatures of States and to the offices ofi 
President and Vice-President; the Election Commission. 

[Government of India Act, 1935 — Item 40]. 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in Entry 72, the reference 
to the States shall be construed — 

(a) in relation to appeals to the Supreme Court from any decision or order of the 

High Court of the State of Jammu and Kashmir made in an election petition 
whereby an election of either House of the Legislature has been called in 
question as including a reference to the State of Jammu and Kashmir; 

(b) in relation to other matters as not including a reference to that State- 

See Constitutioo (Application to Jammu and Kashmir) Order, 1954, para 2, sub- 
para (22) (a) (as substituted by C. O. 83). 

73. Salaries and allowances of members of Parliament, the Chairman and 
Deputy Chairman of the Council of States and the Speaker and Deputy Speaker 
of the House of the People. 

[Government of India Act, 1935 — Item 41]. 

74. Powers, privileges and immunities of each House of Parliament and of the 
members and the Committees of each House, enforcement of attendance of persons 
for giving evidence or producing documents before committees of Parliament or 
commissions appointed by ParliaEoent. 

[Government of India Act, 1935 — Item 41.] 


Schedule 7, List L Entry 70 — Note 1 

(contd.) 

of the Constitution. AIR 1960 Pimj 
284 (285, 286)= 62 Pim LR 268. 

((2) Conflict between Central Act 
and a State Act on same subject — 
Corruption charges against All India 
Service personnel allotted to Jammu 
and Kashmir State have to be inquir- 
ed under All India Services Act having 
been passed by the Union Parliament 
under Entry 70 read with Entry 94 of 
List 1, Schedule 7 and not J. and K. 
Act. AIR 1967 J and K 37 (41. 42) = 
1967 Kash LJ 197 (FB). 

(3) In determining the applicability of 
the competing Central and State enact- 
ments, the true nature and scope of 
the subject-matter covered by the enact- 
ments have to be looked into. AIR 
1967 J & K 37 (42)= 1967 Kash LJ 197 

(FB). 

Schedule 7i List L Entry 72 — Note 1 

(1) Parliament is competent under 
Article 327 read with this entry to 
make a law prescribing the authority 
and procedure for challenging an elec- 
tion to the State Legislature. AIR 
1954 Madh B 111 (112)= ILR (1954) 
Madh B 440 (DB). 

(2) The subject-matter of Sections 131 
(1) (b) and 136 (1) of the Representa- 
tion of the People Act, 1951, falls with- 
in the scope of Art. 327 and this entry 
sad also Entry 93 of the Union List. 


AIR 1954 Pat 356 (357)= 1954 Crl L 
Jour 1132. 

(3) Section 126 of the Representation 
of the People Act provides necessary 
safeguards for peaceful ele^ions, but 
in doing so it incidentally touches upon 
the field of public order which is with- 
in the exclusive jurisdiction of the 
State Legislature to legislate. But the 
encroachment is only incidental. AIR 
1957 Pat 252 ( 255)= ILR 34 Pat 855= 
1957 Cri L Jour 648 (DB). 

Schedule 7, List 1, Entry 74 — Note 1 

(1) Clause (3) of Article 105 envi- 

sages express legislation on the ques- 
tions of privileges and immunities and 
mere legislation on qualifications and 
disqualifications will not touch the 
question. Disqualification is a very 
different matter from any particular 
immunities claimed by members. If a 
member is not disqualified H only 
means that he remains a member and 
not that he can claim any particular 
immunity. AIR 1952 Cal 632 (635, 

636)= ILR (1954) 1 Cal 272= 1952 Cri 
L Jour 1454 ((SB) •• AIR 1951 Mad 269 
(Pr. 4)= ILR (1951) Mad 135 (DB). 

(2) The Representation of the Peo- 
ple Acts, 1950 and 1951, do not deal 
with the question of pri^ege and 
were not passed to give effect t® 
Clause (3) of Art. 105. AIR 1992 
Cal 682 (635)= ILR (1954) 1 Cal 272- 
1992 Crl L Jour 1454 (SB). 
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75. Emoluments, allowances, privileges, and rights in respect of leave of 
absence, of the President and Governors; salaries and allowances of tlio Ministers 
for the Union; the salaries, allowances, and rights in respect of leave of absence 
and other conditions of service of the ComptroUer and Auditor-General. 

[Government of Tndin Act, 1935 — Item 41.] 

76. Audit of the accounts of the Union and of the States. 

77. Constitution, organisation, jurisdiction and powers of the Supreme Court 
(including contempt of such Court), and the fees taken therein; persons entitled to 
practice before the Supreme Court. 

[Government of India Act, 1935 — Item 53]. 

78. Constitution and organisation ^[including vacations] of the High Courts 
except provisions as to officers and servants of High Courts; persons entitled to 
practise before the High Courts, 

[a] Inserted and deemed always to have been so inserted, by the ConstitutioD (Fifteenth 


Amendment) Act, 1963, Section 12. 


Schedule 7, List 1, Entry 74 — Note 1 
(eontd.) 

(3) A resolution of either House of 
Parliament does not amoimt to law. 
(1884) 12 QBD 271 (274) = 53 LJQB 
209, Bradlaugh v. Gossett. 

Schedule 7, List L Entry 77 — Note 1 

(1) The power to legislate in regard 
to persons entitled to practise before 
Supreme Court and High Court is carv- 
ed out of the general power re- 
lating to professions in Entry 26 in 
List HI and is made the exclusive field 
for Parliament. AIR 1968 SC 888 
(892) = (1968) 2 SCR 709. 

(2) Legislative competence to enact 

law of contempt of Courts is beyond 
question in view of List 1. Entry 77 
and List III, Entry 14 of Schedule 7 
and there is nothing unconstitutional 
in the judicial determination by the 
Courts as to the meaning of the ex- 
pression “contempt of Court”. AIR 
1969 Delhi 201 (200) 1969 Crl LJ 884 

(FB). 

Schedule 7, List 1, Entry 78 — Note 1 

(1) The constitution and organisation 
of the High Courts has been made a 
Central subject because (a) it was 
necessary to have uniformity in the 
organisation of all High Courts and this 
could only be effected by Par l ia m e nt . 
and (b) the Constitution provides for 
extension of the jurisdiction of a High 
Court beyond the State where it has its 
principal seat and also for a common 
High Court in two States or two States 
and a Union territory and this can 
only be effected by Parliament. AIR 
1957 Cal 534 (544). 

(2) The setting up of the Calcutta 
Civil Court and vesting it with general 
Jurisdiction, by the Calcutta Civil 
Court Act (21 of 1953) and taking away 
of the same jurisdiction from the Cal- 
cutta Hi^ Omrt ffid not affect the 
*OQn8tltution and organisation’ of the 
High Court hence there was no 


infringement of Entry 78. AIR 1957 
Cal 534 (544). 

(3) The subject-matter of Sec. 411-A, 
inserted by the Criminal Procedure 
(Amendment) Act, 1943, in the Cri- 
minal Procedure Code was held not to 
fall within the expression “constitution 
and organisation of all Courts” in 
Item I of List 2 of Schedule VII of the 
Government of India Act, 1935. AIR 
1949 Mad 481 (487)= ILR (1949) Mad 
739= 50 Cri L Jour 684 (FB). 

(4) The change in the number of 

Judges by whom a second appeal is to be 
decided cannot be regarded as affect- 
ing the constitution or organisation of 
the High Coiirt. In this view, the 
amendment of Section 15 of the Mysore 
Hi gh Coiirt Act (Mysore Act 35 of 
1951), cannot be impeached as ultra 
vires. AIR 1952 Mys 75 (76)= ILR 

(1952) Mys 279. 

(5) The Indian Bar Councils (U. P. 
Amendment) Act (24 of 1950) is a 
l^islation with respect to ‘persons en- 
titled to practise before the High 
Courts’ in Entry 78 and hence ultra 
vires the State Legislature. AIR 1954 
All 728 (732)= ILR (1954) 2 All 191 = 
1954 Cri L Jour 1485 (DB). 

(6) The phrase “persons entitled to 

pra<^lse before the High Courts” ob- 
viously seeks to bring all persons prac- 
tising the law in the Hl^ Courts in 
various forms and capacities under one 
comprehensive term. AIR 1952 Cal 178 
(183) (SB). (Reversed on another 

point in AIR 1952 SC 369.) 

(7) It cannot be said that the proviso 
to Section 8 (2) (b) was not wtihln the 
legislative competence of Parliament. 
AIR 1958 Andh Pra 63 (65)= ILR (1957) 
Andh Pra 467 (SB). 

(8) The rate of stamp duty on an 
application for enrolment as Advocates 
is not one of the matters provided for 
in Items 91 and 78 of List 1. AIR 
1966 Mys 138 (140)= (1065) 2 Blys U 
119 (DB). 
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^[79. Extension of the jurisdiction of a High Court to, and exclusion of tiie 
jurisdiction of a High Court from, any Union territory.] 

[a] Substituted for the original Entry 79 by the Constitution (Seventh Amendm^t) Act; 

1956, Section 29 and Schedule [1-11-1956]. 

JAMMU AND KASHMIR 

Omit Entry 179. 

80. Extension of the powers and jurisdiction of members of a Police force belong- 
ing to any State to any area outside that State, but not so as to enable Ae Police of 
one State to exercise powers and jurisdiction in any area outside that State widiout the 
consent of the Government of the State in which such area is situated; extension of die 
powers and jurisdiction of members of a Police force belonging to any State to railway 
areas outside that State. 

[Government of India Act, 1935 — Item 89.] 

81. Inter-State migration; inter-State quarantine. 

[Government of India Act, 1935 — Item 50.] 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in entry 81, die words “Inter- 
State migration'’, shall be omitted. 


Schedule 7, List 1, Entry 78 — Note 1 

(contd.) 

(9) Code of Criminal Procedure 

{Madras Amendment) Act (34 of 1955) 

— Constitution has provision to make 

such laws as czui be seen from the pro- 
visions of Articles 200 and 225 and 
Item 78 of List 1, Item 3 of List II and 
Items 1. 2 and 46 of List III of Sche- 
dule 7 of the Constitution. AIR 1959 
Mad 261 (268)= 1959 Cri LJ 731 « 

(J958) 2 Mad LJ 123 (DB). 

(10) Code of Cr imin al Procedure 

(Madras Amendment) Act (34 of 1955) 

— Not ultra vires the State Legislature. 
AIR 1959 Mad 261 (268)= 1959 Cri LJ 
781= (1958) 2 Mad LJ 123 (DB). 

(11) Law regulating practice and pro- 
cedure of High Court and also powers 
of Judges thereof sitting alone or in 
Division Benches is within the com- 
petence of State Legislature to enact 

— Kerala High Court Act (5 of 1959) 
is intra vires powers of State Legisla- 
ture and is valid. AIR 1981 Ker 220 
(2£2)= 1961 Ker LT 275 (DB). 

(12) (Case before amendment of 

Item 70 in 1983) Subject-matter of 
Section 23-A of High Court judges 
(Conditions of Service) Act (28 of 1954) 
falls within Schedule 7, List 2, Entry 3 
and not under Schedule 7, List 1, 
Entry 78. AIR 1961 Cal 545 (553)= 65 

Cal WN 920 (DB). 

(13) (Case before amendment of 
Items 78 in 1963) The periodic or 
annual control of vacations of State 
High Courts as institutions of justice 
by the President under Section 23-A of 
High Court Judges (Conditions of ser- 
vice) Act 1954 cannot be brought with- 
in either ‘Constitution’ or ‘organisa- 
tion of a State High Coiurt. AIR 1961 
Cal 545 (553)= 65 Cal WN 920 (SB). 


Schedule 7, List 1« Entry 70 — Note 1 

(1) The Mysore High Court (Exten- 
sion of Jurisdiction to Coorg) Act, 1952 
and the Calcutta High Court (Exten- 
sion of Jurisdiction) Act, 1953, are in- 
stances of Acts passed by Parliament 
extending the jurisdiction of Hi^ 
Courts. 

Schedule 7, List L Entry 80 — Note 1 

(1) The Delhi Police Establishment is 
a “Police force belonging to any State” 
within the meaning of this Entry. AIR 
1969 Delhi 330 (338, 339) (DB). 

(2) Substitution of the words “in 
Delhi” for the words “for the State of 
Delhi” by the Delhi Special Police 
Establishment (Amendment) Act (26 of 
1952) does not make any change hi the 
Delhi Special Police Establishment Act, 
1946, which conflicts with this Entry 
or with any other provision of the con- 
stitution. AIR 1969 Delhi 330 (339, 341) 
(DB). (AIR 1962 SC 145 and AIR 1954 
SC 587, Distinguished.) 

(3) Substitution of the words “Union 
Territories” for the words “Part C, 
States” in the Delhi SE>ecial Police 
Establishment Act (1946) by the Ad- 
aptation of Laws Order (3 of 1956) does 
not bring the Act into conflict with 
this Entry (as amended by the Consti- 
tution (7th Amendment) Act (1956)). 
AIR 1969 Delhi 330 (342) (DB). 

(4) The expression ‘belonging to’ does 
not mean that the police force must be 
under the employment of a Provincial 
CJovemment or of a Chief Commis- 
sioner as distinct from ^e Central 
Government. AIR 1969 Delhi 330 (338) 
(DB). 

Schedule 7, List 1, Entry 81 — Note 1 

(1) Any law made by Parliament 
under this entry cannot curtail the 
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82. Taxes on income other than agricultural income. 
[Government of India Act, 1935, Item 54.] 


Schedule 7, List 1, Entry 81 — Note 1 
(contd.) 

'Fundamental Right of a citizen under 
Article 19 (1) (dl to move freely 

throughout the territory of India, be- 
yond the limits prescribed bv Article 19 

(5). Ain 1950 SC 27 (35, 36, 95, 111) = 
1950 SCR 88= 51 Cri L Jour 1383. 

(2) Section 7, Bombay Refugees Act 
(22 of 1948) is ultra vires the Provin- 
cial Legislature, inasmuch as the deli- 
nition of 'refugees' in that Act em- 
braces within its scope a person who 
has come into the Province from 
another Province, and to the extent to 
which it does so the Act falls within 
Item 50. List 1 of Schedule VII of the 
Government of India Act, 1935. AIR 
1953 Bom 415 (417)= ILR (1953) Bom 
fi36. 

Schedule 7, List 1, Entry 82 

1. Scope. — (1) The power to levy 

taxes on income has been parcelled out 
by the Constitution between the Union 
and the States, the former having auth- 
ority under List L Entry 82, to legislate 
with regard to 'taxes on income other 
than agricultural income’ and the latter 
having authority under List II, Entry 46 
with respect to taxes on agricultural 
income. AIR 1942 FC 8 (14)= 1942 

FCR 1= ILR (1942) Kar (FC) 1 Supp = 
ILR 21 Pat 521. 

[See also AIR 1968 Ker 31 (32)= 1967 
Ker LT 751 (DB).] 

(2) ‘Agricultural income’ in List 1, 
Entry 82 and List 2. Entry 46 has the 
same meaning as contained in the defi- 
niUon given in Section 2 (1). Income- 
tax Act. 1922. AIR 1942 FC 8 (14) = 
1942 FCR 1= ILR (1942) Kar (FC) 1 
Supp= ILR 21 Pat 521 ** AIR 1954 Cal 
225 (231) (DB). 

(3) Entries 82 to 92-A of List 1 enu- 
merate various kinds of taxes which 
the Union is competent to legislate 
upon. AIR 1959 Andh Pra 398 (401) = 
(1959) 1 Andh WR 285 (DB). 

(4) This entry does not indicate 
whose income may be taxed; no limita- 
tion is placed on the power of the 
Union Parliament as to the person, 
who should be taxed in respect of his 
income. AIR 1954 Mad 1120 (1123) = 
IT.R (1955) Mad 702 (DB). (AIR 1952 
Bom 261, Rel. on.) 

(5) The expression “income” in 

Entry 82 of List 1 should be widely and 
liberally construed so as to enable a 
'Legislature to provide, by law, for the 
prevention of evasion of income-tax. 
AIR 1965 SC 1862 (1865) = (1965) 3 SCR 
1 ** AIR 1965 SC 1375 (1376)= (1965) 

1 SCR 909 ** AIR 1962 SC 123 (125, 
126)= (1962) 2 SCR 983 ** AIR 1961 SC 
•736 (743)= (1961) 1 SCR 482 ♦* AIR 
4983 Mad 183 (185)= (1963) 48 ITR 756 

' [Vol. 6.1 3 A. M. 20 


(DB) (19621 1 Mad LJ 155 (156) 

(DB). 

(6) A provision of income-tax law 
which provides for the incidence of 
taxation not on the person whose 
income is assessed to tax but 
on another cannot be held to be ultra 
vires of the powers of Parliament 
under this entry. AIR 1957 Mad 133 
(138)= ILR (1957) Mad 251 (DB) * *= 
AIR 1956 Mad 337 (388)= ILR (19.56) 
Mad 1154 (DB) ** AIR 1964 Andh Pra 
342 (3471= (1964) 54 ITR 643 (DB). 

(7) Provisions of Income-tax Act, 

Section 34 (1-B), (1-C) and (1-D) are 
matters which are necessarily ancil- 
liary to the matter of taxation and 
therefore are not be^'ond the legisla- 
tive competence of the Parliament. 
AIR 1960 Assam 76 (83i= (1961) 41 

ITR 80 (DB). 

(8) The general conception as to the 
scope of income-tax underlying the 
legislative practice in the United King- 
dom finds a place in the phrase 'taxes 
on income' in this entry. AIR 1918 PC 
118 (120)= 75 Ind App 86= 1948 FCR 
1 . 

1 9) The Central Legislature had 
power to levy a fee as a condition tor 
preferring an appeal to the Appellate 
Tribunal under Section 33 (3). Income- 
tax Act. by virtue of Item 54 read with 
Item 59 of List 1, Schedule 'V^II of the 
Government of India Act and as such 
Section 33 (3). Income-tax Act, was not 
ultra vires. AIR 1954 Mad 806 (808) = 
ILR (19541 Mad 1236 (DB) ** AIR 1960 
Cal 619 (622)= 65 Col WN 60 (DB). 

(10) Articles 245 and 246 read with 
this entry empower Parliament to 
make laws with respect to taxes on in- 
come for the whole of the territory of 
India and no limitation or restriction is 
imposed in regard to retroactive 
legislation. AIR 1954 SC 158 (162) = 
1954 SCR 541. 

(11) Taxes on income other than 
agricultural income — Assessment of 
tax by Panebayat under Section 57 of 
West Bengal Panchayat Act on basis of 
income from trade or business carried 
on within its jurisdiction — Provisions 
are saved by Article 271 (1). Constitu- 
tion of India. AIR 1964 Cal 590 
(592)= 68 Cal WN 1132. 

(12) Opium and Revenue Laws (Exten- 

sion of Application) Act (1950), Sec. 3 
— Travancore Taxation of Income (In- 
vestigation Commis.sion) Act (14 of 
1124) — Keeping in force by Parliament 
of Act 14 of 1124 by Act of 1950 not 
illegal. AIR 1962 Ker 38 (41)= 1961 

Ker LT 558 (FB). 

(13) (Per Hidayatullah J.) — Pith and 
substance of Chapter 22-A of Income- 
tax Act, 1961 belongs to topic of taxes on 
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Schedule 7, List 1, Entry 82 — Note 1 
(contd.) 

income. AIR 19S6 SC 619 (624)= (1966) 
2 SCR 22. 

2. Income. — (1) The word 'income’ 

in the Income-tax Act connotes a perio- 
dical return coming in with some 
sort of regularity from definite sources. 
The source must be one whose object 
is the production of a definite return, 
excluding anything in the nature of a 
mere windfall. AIR 1932 PC 138 (140) = 
59 Ind App 206= ILR 59 Cal 1343. 

(2i The word ‘income' in this Entry 
should be interpreted in its natural and 
grammatical meaning and should be 
given its widest connotation in view of 
the fact that it occurs in a legislative 
head conferring legislative power. AIR 
1955 SC 58 (62)= 1955 SCR 829 ** AIR 
1964 Andh Pra 342 {345;= (1964) 54 

ITR 643 iDB). 

(3) The expression 'income' is wide 
enough to include capital gains. Hence 
the Income-tax and Excess Profits Tax 
I Amendment) Act. 1947. introducing a 
new head of income — capital gains — 
in Section 6 and inserting the new Sec- 
tion 12-B, is intra vires the powers of 
Central Legislature under this entry. 
AIR 1955 SC 58 (62)= 1955 SCR 829 

AIR 1962 Punj 337 (343)= 64 Pun 
LR 504 (FB) AIR 1961 Mad 146 

1151]= (1961) 1 Mad LJ 93 (DB) 

AIR 1960 Mad 96 (97)= (1960) 1 Mad 
LJ 58 (iDB). 

(4) The word ‘income' is wide 
enough to include within its scope in- 
come which has not actually accrued 
but which is supposed notionally to 
have accrued. AIR 1954 SC 155 (157) = 
±054 SCR 444. 

(5) Though the incidence of tax does 
not fall on the person to whom the 
income has accrued in the first instance 
but on some one else it is none-the-less 
an “income” within the purview of 
Entry 82. AIR 1964 Andh Pra 342 
(347)= (1964) 54 ITR 643 (DB). 

(6) J. and K. Immovable Property 
Tax Act, 1962 is within the legislative 
competence of the State and is not 
covered by Entry 82 of List 1. AIR 
1968 J and K 105 (107)= 1968 Kash LJ 
144 (DB). 

(7) A tax on income is on that which 

is received: a tax on net wealth is on 
that which accumulates. Parliament in 
enacting Wealth Tax Act has not com- 
mitted trespass on the State field of 
legislation in imposing a tax on net 
wealth, part of which may have sprung 
from agricultural income. AIR 1962 
Ker 110 (115)= 1961 Ker LT 905 (DB). 

(8) Madhya Pradesh Nagariya Sthavar 
Sampatikar Adhiniyam does not levy 
a tax on income of capital value of 
the assets but a tax on lands or build- 
ings. AIR 1967 Madh Pra 268 (271) = 
1967 MPLJ 47 (DB). 


(9) Even if accumulated profits in the 
hands of a company are derived from, 
agriculture, the money received by the 
shareholders would not retain that 
character. In other words, neither a 
dividend nor a deemed dividend paid out 
of agricultural income is itself an agri- 
cultural income. (1962) 1 Mad LJ 155- 
(157). 

3. Tax on income and tax on profes- 
sion, trade, calling, etc. — (1) Where a. 

tax is payable by any person practis- 
ing a trade, calling or profession ir- 
respective of whether he derives any 
income from it or not, will be a tax 
on trade, calling or profession and not 
a tax on income. Such a tax falls- 
within Entry 60 of List 2 which is- 
exclusively a State subject and no- 
question of its invalidity can arise and. 
recourse to Article 276 is not neces- 
sary for its validation. AIR 1957 All 
433 (436) (DB). (Overruled on another 
point in AIR 1969 All 40 (FB).) 

(2) The tax on the receipt of pension or 
cn the income from investments which, 
is referred to in the last part of Sec- 
tion 111 (1) of the Madras City Muni- 
cipal Act is in truth and substance a. 
tax on income. At the time the tax 
is levied the pensioner is in no em- 
ployment but is only in receipt of in- 
come though it might be for past ser- 
vices, in an employment. AIR 1964 SCT 
1172 (1178) = (1964) 4 SCR 265. 

(3) Property tax levied by Section 3,. 
Punjab Urban Immovable Property 
Tax Act, 1940, falls in pith and sub- 
stance, within List 2, Item 42 and is- 
not a tax on income falling within 
List 1. Item 54, Government of India 
Act. 1935. AIR 1949 FC 81 (88)= 1948- 
FCR 207. 

(4) Distinction between tax on in- 
come and tax on circumstances and 
property pointed out. AIR 1948 All 382' 
(386)= ILR (1949) All 26 (FB) ** AIR 
1969 All 40 (42) =1968 All LJ 665 (FB). 
(1961 All LJ 743 and 1955 All LJ 630* 
and AIR 1957 All 433, Overruled.) 

(5) If a State tax, by whatever name- 
it may be called, is based on income 
derived by the assessee from trade, 
calling or profession, it may be a tax 
on income falling within the exclusive 
jurisdiction of Parliament under this- 
entry. AIR 1957 All 433 (436) (DB). 

(6) A State law relating to taxes for 
the benefit of the State or of a muni- 
cipality in respect of profession, trade, 
callings etc., falls within Item 60 of List II 
of Schedule 7 although it is to be rea- 
lised on the basis of income. 196T 
BLJR 135 (149) (DB). 

(7) The U. P. Vriti, Vyapar, Ajivika- 
Aur Sevayojan Kar Adhiniyam does not"- 
impose tax on income, but one on> 
trades, callings, professions and em^ 
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83. Duties of customs including export duties. 

[Government of India Act, 1935, Item 44.] 

84. Duties of excise on tobacco and other goods manufactured or prodiiccti in 
India except — 

(a) alcoholic liquors for human consumption; 

(b) Opium, Indian hemp and other narcotic drugs and narcotics, 

but including medicinal and toilet preparations containing alcohol or anv substance 
included in sub-paragraph (b) of this entry. 

[Government of India Act, 1935, Item 45.] 


Schedule 7, List 1, Entry 82 — Note 3 

(contd.) 

ployments. Hence it is within the 
Legislative competence of the U. P. 
Legislature under Entry 60 of List 2 
of Schedule 7. AIR 1969 All 317 
(321)- 1967 All LJ 999 (FB). 

Schedule 7, List 1, Entry 83 — Note 1 

(1) Customs duties are. in their es- 

sence. trading taxes and may be 
said to be more concerned with the 
commodity in respect of which the 
taxation is imposed than with the 
particular person from whom the tax 
is extracted. (1934) 103 L.TPC 1 (6, 

7)— 193-1 App Cas 45. Attorney-Gene- 
ral of British Columbia v. Kingcomc 
Navigation Co. 

(2) Export tax is normally collected 

on merchantable goods in course of 
transit in pursuance of commercial 
transactions. AIR 1930 PC 173 (175, 

176). 

(3 1 Whether an export tax is ulti- 
mately borne by the exporting seller 
at home or by the importing buyer 
abroad depends on the terms of the 
contract between the parties. AIR 
1930 PC 173 (175, 176). 

(4) A sales tax is a tax on transac- 
tions of sale. It is in no sense a tax 
on goods exported outside a territory. 
AIR 1954 Mad 1090 (1091) (DB). 

(5) Entry 83 of List 1 is concerned 
only with customs and export duties 
and has nothing to do with taxes to 
be collected on goods imported into a 
local area. AIR 1960 Andh Pra 234 
(241, 242)- ILR (1960) Andh Pra 42 
(DB). 

(6) Levy of customs duties (export or 
import) by Union on property of State 
— Levy not covered by exemption and 
can be validly imposed. AIR 1963 SC 
1760 (1777)- (1964) 3 SCR 787. 

Schedule 7, List 1 Entry 84 

1. Scope. — (1) The Bengal Excise 

Act 1909 and the Rules and the Notifi- 
cations thereunder even after the Con- 
stitution are covered by the State sub- 
jects in Schedule VII, List II, Entry 51. 
AIR 1958 Cal 203 (207) •* ILR (1956) 

2 Cal 22. 

(2) Customs duties are levied on 
goods going abroad or imported from 
abroad, while duties of excise on the 


other hand, are levied on home niadc' 
goods or goods made in the taxing 
countiw and intended for home con- 
sumptfon. AIR 1955 Assam 249 (255) 
(SB) AIR 1955 Rai 114 (118. 119)- 
ILR (1955) 5 Raj 832 (DBi. 

(3) The words ■‘manufactured or pro 
duced in India ' are an integral part of 
the entry, and excise duties, though on 
goods, are connected witli their manu- 
facture or production. AIR 1955 Raj 
114 (118. 119) — ILR (19551 5 Rai 8.32 
(DB>. 

k4) In construing the expression clutv 
of excise as it occurs in Entrv 84 of 
Li.st 1 in Schedule VII of the Con- 
siUutioii the Court is not concerned 
so much with whether the tax 
IS direct or indirect as upon the 
transaction or activitv on which it 
• is imposed. AIR 1962 SC 1006 (1011. 
1013 to 1019, 1027, 1028)--= 1962 Sunn 

(2) SCR 1. 

(5) The licence fee levied under 
Travancore Tobacco -Act d of 1087 1 is 
not a duty levied upon a manufacturer 
or producer in respect of a commodity 
manutactured or produced. Therefore 
the levy cannot be said to be duty of 
excise coming within the ambit of 
Entry 84 of the Union List. AIR 1958 Ker 
129 (133) - 1957 Ker LT 1184 (FB). (Re- 
versed on another point in AIR 1962 SC 
922.) 

(6) The levy of duty upon consump- 
tion of electrical energy cannot be re- 
garded as duty of excise falling with- 
in Entry 84 of List 1 in Schedule 7 of 
the Constitution. The Central Pro- 
vinces and Berar Electricity Duty Act, 

1949, does not fall under Entry 84, 
List 1 but under Entry 53. List 2. AIR 
1963 SC 414 (419, 420, 421)= 1962 Supp 
(1) SCR 282. 

(7) A Tax on the income derived 
from the cultivation of tobacco does 
not amount in substance and elTect to 
0 duty of excise within the ambit of 
Entry 84 of the Union List but amounts 
only to a tax on agricultural income 
within the meaning of Entry 46 of the 
State List. Hence the levy of an agri- 
cultural income-tax on the income de- 
rived from the cultivation of tobacco 
under the Agricultural Income-tax Act, 

1950, is not beyond the powers of the 
State Legislature. AIR 1961 Ker 111 
(112)= 1960 Ker LT 820 (DB). 
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(8 1 The excise duty cannot be avoid- 
ed on the ground that the goods were 
meant for the producer’s own consump- 
tion. AIR 1957 Cal 326 (331, 332). 


(9' The excise duties are to be charg- 
ed from the manufacturer or producer 
in respect of the goods manufactured 
or produced. AIR 1955 Raj 114 (118, 
119) = ILR (1955) 5 Raj 832 (DB). 

(lOi Merely because the imposition of 
excise duty may have the eilect of 
exercising control on a certain trade, 
that would not take the matter out of 
the exclusive competence of Parlia- 
ment. AIR 1955 Raj 114 (118, 119) = 
ILR (1955) 5 Raj 832 .(DB). 

(Ill The excise duty is not a tax on 
the process of production or manufac- 
ture. It is no answer to a demand for 
excise duty to say that the excisable 
goods were produced prior to the en- 
actment levying an excise duty. AIR 
1952 Nag 139 (142)= ILR (1955) Nag 
156 (DBi ** AIR 1963 Punj 549 (551) = 
65 Pun LR 515 (DB). 


(12) If the Legislature has the com- 
petence to impose an excise duty that 
competence can be exercised upon 
goods at any point of time from the 
time they are manufactured or pro- 
duced till the time they are consumed. 
ILR (1955) Bom 336 (345) (DB). 

(13 1 The words “duties of excise'* 
are wide enough to admit of such a 
duty being charged from a manufac- 
turer on goods at a stage even after 
their issue from their place of manu- 
facture. AIR 1956 Pat 131 (132, 133) 

(DBI AIR 1955 Raj 114 (120)= ILR 
(19551 5 Raj 832 (DB) ** AIR 1964 Punj 
465 (468)= 66 Pun LR 947 ** 1962 (2) 
Cri LJ 407 (408) (All). 

(14) Parliament has the power to 
levy excise duty with retrospective 
effect and where the Parliament has, 
by a process of legal fiction, related 
back the levy of duty to the stage of 
manufacture or production, the duty im- 
posed retains its character of an excise 
duty. AIR 1957 All 84 (86) (DB) ** 
AIR 1956 Pat 131 (132) (DB) ** AIR 
1952 Nag 139 (141, 142)= ILR (1952) 
Nag 156 (DB) ** AIR 1962 SC 1006 
(1011, 1013 to 1019, 1027, 1028)= 1962 
Supp 2 SCR 1. 

(15) This entry does not conflict with 

Entry 52 in List 2 which refers to 
“taxes on the entry of goods into a 
local area for consumption, use or sale 
therein." AIR 1950 SC 11 (14)= 1950 
SCR 15 ** AIR 1942 All 156 (168, 

169)= ILR (1942) All 302= 43 Cri L 
Jour 674 (2). 

(16) Octroi duty on raw materials 
cannot always be taken to be included 
in excise duty. AIR 19o7 All 159 (172) 

(DB). 


(17) In the case of a sales tax the 

liability to pay taxes arises on the 
transaction of a sale, but in the case of 
an excise tax, the liability arises in 
respect of the manufacture or produc- 
tion of the commodity taxed. AIR 1958 
SC 452 (459) ** AIR 1945 PC 98 (101) = 
72 Ind App 91= 1945 FCR 179= ILR 
(1945) Kar (PC) 153 ** AIR 1942 FC 
33 (35)= 1942 FCR 90= ILR (1942) Kar 
(FC) 72 Sup ** AIR 1939 FC 1 (9, 11. 
14)= 1939 FCR 18= ILR (1939) Kar 

(FC) 6 Sup ** AIR 1962 SC 1006 (1011, 
1013 to 1019, 1027, 1028)= 1962 Supp (2) 
SCR 1. 

(18) A tax levied on the first sale of 

goods must in the nature of things be 
a tax on the sale by the manufacturer 
or producer; but it is levied upon him 
qua seller and not qua manufacturer or 
producer. AIR 1958 SC 452 (459) ** 

AIR 1942 FC 33 (35)= 1942 FCR 90 = 
ILR (1942) Kar (FC) 72 Sup ** AIR 
1955 Assam 249 (255) (SB) ** AIR 1957 
Mad 325 (329)= ILR (1957) Mad 493 
(DB> AIR 1950 Pat 450 (453)= ILR 
29 Pat 746 (DB). 

(19) The tax on transportation of 
goods provided in Entry 56 of the State 
List is quite a different kind of impost 
in its nature from that of excise duty 
payable by the manufacturer or pro- 
ducer. AIR 1955 Assam 249 (255) (SB). 

(20) It is true that under Entry 51 of 

List II which relates to imposition of 
excise duty, the power of the State 
Government to impose excise duty on 
medicinal and toilet preparations has 
been taken away; but that does not 
affect the power of the State Govern- 
ment to charge sales tax on such pre- 
parations which is independently given 
to them under Entry 54. 1961 MPLJ 

1397= (1962) 13 STC 64. 

(21) Excise Acts of States imposing 

duties on medicinal and toilet prepara- 
tions must be held to be repealed by 
the Medicinal and Toilet Preparations 
(Excise Duties) Act 1955 enacted by 
Parliament under Entry 84, List 1, 
Schedule 7. AIR 1963 SC 622 (625, 
626)= (1963) 3 SCR 957. (Ayurvedic 

preparations held to be medicinal prepa- 
rations within Section 2 (g) of Medici- 
nal and Toilet Preparations (Excise 
Duties) Act (1955) — Excise duty levi- 
ed on such preparations by State 
ernment cannot continue after Central 
Act of 1955.) 

(22) The Parliament has not the 
power to make legislation in regard to 
licences to be taken for the possession 
and sale of medicinal and toilet 

tions containing alcohol. AIR 19^ Mys 
192 (195. 196)= 40 Mys LJ 840 (DB). 

(23) Central Excises and Salt act 
( 1944) is within legislative compet^ce 
of Central Legislature under Lirt i 
Entry 45 of the Government of India 
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83. Corporation Tax. 

[Government of India Act, 1935, Item 46.] 

86. Taxes on the capital value of the assets, exclusive of agricultural land, of 
individuals and companies; taxes on the capital of companies. 

[Government of India Act, 1935, Item 55.] 


Schedule 7, List 1, Entry 84 — Note 1 
(contd.) 

Act, 1935 — Incidental encroachment 

on Entry 27 or 29 of List II does n,ot 
affect its validity. AIR 1960 SC 424 
(429)= (1960) 2 SCR 362. 

{24) Levy of excise duties by Union 
on property of State — Levy not cover- 
ed by exemption and can be validly 
imposed. AIR 1963 SC 1760 (1777) = 

(1964) 3 SCR 787. 

(25) A tax can be imposed by the 
State Legislature on an article of 
luxury. This is even though “in re- 
spect of and in relation to*' the same 
article an excise duty may be imposed 
by the Central legislature under 
Entrv 84, List 1, Schedule 7. AIR 1966 
Ker 46 (51)= 1965 Ker LT 418. (Kerala 
Luxury Tax on Tobacco (Validation) 
Act, 1964 does not lack legislative com- 
petence.) 

(26) Nature of cess imposed under 

Section 3 (2) of Produce Cess Act 

(1966) is a tax by way of excise duty 
and comes under Schedule 7, List 1, 
Entry 84. AIR 1969 Ker 176 (177, 

178)= 1968 Ker LT 665 ** 1969 Ker LR 
503 (504) (DB). 

2. Goods.— (1) Article 366 (12) de- 
fines ‘goods’ as including all materials, 
commodities and articles, and coal 
comes within this definition. AIR 1957 
Cal 326 (328). 

(2) Levy of sales tax on incorporeal 
movable property is not ultra vires 
Article 366 (12). AIR 1969 Mad 284 
(291)= (1968) 1 Mad LJ 480 (DB). 

3. “Manufactured or produced”. — 
(1) Coal is not said to be manufactured 
in a colliery as coke is. But it is pro- 
duced. AIR 1957 Cal 326 (328). 

(2) To speak of coal as produced in 
the sense of its being made a material 
of consumption by human skill and 
labour is entirely correct and has a 
sanction of approved usage. AIR 1959 
Cal 222 (226) (DB). (1928 AC 358, Ref.) 

Schedule 7, List 1, Entry 85 — Note 1 
(1) A tax in order to be deemed a 
corporation tax must be payable by 
corporations alone. Mere fact that in- 
cidence of sales tax falls on corporation 
does not make tax corporation tax. 
AIR 1960 Bom 470 (475, 476)= 62 Bom 
LR 187. (C. P. and Berar Sales Tax 

Act is intra vires State Legislature — 
Mere fact that incidence of Sales tax 
falls on corporation does not make tax 
corporation tax.) 


SCHEDULE 7. LIST L ENTRY 86 — 

SYNOPSIS 

1. Entry 86, List I and Entry 49, 

List II. 

2. ‘Assets’ — Meaning of. 

3. ^Individual’ — Meaning of. 

1. Entry 86, List I and Entry 49, 

List II. — (1) There is a real and vital 

distinction between tax on lands and 

buildings on the basis of their capital 
value (List II. Entry 49) and tax on 
such capital value itself treating lands 
and buildings as an item oi asset 
(List I, Entry 86). There is really no 
conflict and no overlapping of jurisdic- 
tions in the case of the two entries. 
AIR 1982 Ker 110 (113, 114, 115)= 1961 
Ker LT 905 ILR (1969) 1 Ker 268 ** 
AIR 1968 Guj 124 (140) (DB) ** (1967) 
11 Law Rep 40 (54)= (1968) 1 Mys LJ 
524 (DB) ** AIR 1964 Orissa 128 
(130. 131)= 30 Cut LT 299 (DB). 

(2) Capital means excess of assets 
over liabilities as understood in ac- 
countancy practice. (Obiter.) (1967) 
11 Law Rep 40= (1968) 1 Mys LJ 524 
(DB) AIR 1968 Guj 124 (140) (DB). 

(3) Imposition of Wealth-tax on non- 
agricultural lands and buildings under 
Wealth Tax Act (1957) is constitutional 
as it is not directly a tax on land and 
buildings. AIR 1969 SC 59 (61, 62) = 
(1968) 2 SCJ 790. (Observation made 
in AIR 1960 All 136 held were obiter 
and did not correctly interpret 
Entry 86 of List 1.) ** AIR 1961 All 487 
(497. 499. 500) = 1961 All LJ 408 (FB) 
•* AIR 1962 Ker 110 (113, 114, 115) = 
1961 Ker LT 905. 

[See also AIR 1969 Ker 69 (72) = 
1968 Ker LJ 422]. 

(4) But such a result (lows. There is 
no principle of public finance in sup- 
port of the view that a tax on the 
capitalised value of assets can be 
levied only once. The location of Entry 
86 in List I may be a mere accident of 
draftsmanship and too much import- 
ance should not be given to the col- 
location of the Entries. AIR 1964 Orissa 
128 (132) = 30 Cut LT 299 (DB). 

(5) Section 4 of the Wealth Tax 
Act has been enacted in exercise of 
the ancillary power of preventing 
evasion. Section is within the legis- 
lative competence of Parliament con- 
ferred by Entry 86. AIR 1964 Orissa 128 
(133) = 30 Cut LT 299 (DB). 

(6) Municipalities — M. P. Nagriya 
Sthavar Sampati Kar Adhiniyam {XIV 
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of 19d4) Section 4 levies not a 
tax on income or on capital value 
of the assets but tax on lands 
or buildings. It is therefore one 
falling under Entry 49 of List II 
and not under Entry 86. List 1. AIR 
1967 Madh Pra 268 (271) = 1967 MPLJ 
47 (DBi. 

(7 1 Madras Urban Land Tax Act 
(XXXIV of 1963), is validly enacted by 
State Legislature as subject falling 
within Entry 49 in List II in Seventh 
Schedule in Constitution and does not 
trench upon EJitry 86 in List 1. (1966) 
2 Mad LJ 172 = ILR (1966) 2 Mad 
604 (DBl. 

1 8 ) Gujarat Imposition of Taxes by 
Municipalities (Validation) Act 1963 is 
ii'tra vires the State Legislature and 
does not trespass or purport to tres- 
pass upon the legislative field delineated 
by Entry 86. AIR 1968 Guj 124 (140) 
(DB). 

(9i It was held that the Explanation 
to S. 75 of the Bombay Municipal 
Boroughs Act (18 of 1925) and Itule 
350A framed by the Corporation were 
not ultra vires, as they did not fall 
within Item 5o of List 1 of the Gov- 
ernment of India Act, 1935 (correspond- 
ing to the present entry) but under 
Item 42 of List 2 of the Government 
of India Act, 1935 (corresponding to 
Entry 49 of List 2 of the Constitution 
of India). It was held that the power 
to adopt the basis of the capital value 
of certain properties in levying tax 
could not be said to be excluded from 
Item 42 of List 2 of the Government 
of India Act, 1935. that the adoption 
of this method or basis did not alter 
the character of the tax and that it 
still continued to be a tax on land and 
could not be mistaken to be a tax on 
capital value of assets. AIR 1954 Bom 
188 (191, 192, 193, 195, 202) = ILR 

(1954) Bom 41 (DB). 

(10) Bihar and Orissa Municipal Act 
(VII of 1922), Section 82 (1) (IT) and 
Sch. 4 — Falls under Item 60 of List 
II and not under Item 86 of List 1 of 
Sch. 7. AIR 1962 Pat 465 (467) = 1962 
BLJR 515 (DB). 

(11) Law enabling Municipalities to 

levy tax imposed on buildings is cover- 
ed bv Entry 49 of List II and not by 
Entry 86 of List 1 — Andhra Pradesh 
Urban Areas Surcharge on Property 
Tax Act (13 of 1958), Section 3 — Act 
is validly enacted. AIR 1963 Andh Pra 
379 (380) = (1963) 1 Andh WR 267 

(DB). 

(12) Acts relating to taxation on 
lands and buildings — Competency of 
State Legislature to enact — Madras 
Urban Land Tax Act 12 of 1966. is not 
beyond competence of State Legisla- 
ture. AIR 1970 SC 169 (175) = (1969) 
2 SCA 26. 


2. ‘Assets*. — Meaning of — (1) The 
word ‘assets' in Entry 86 List 1 is not 
qualified by any limiting expression. On 
the other hand, by excluding agricul- 
tural lands only it is made absolutely 
clear that all other assets would come 
within the scope of Entry 86. AIR 1964 
Orissa 128 (130. 131) = 30 Cut LT 299. 
(AIR 1960 All 138 Not foil.) ** AIR 1968 
Guj 124 (140) (DB) ** AIR 1963 Mys 
111 (111) = 1963 Mys LJ (Sup) 365 
(DB). 

[But see AIR 1960 All 136 (144, 145, 
147) = 1959 Ail LJ 754 (FB). (Observa- 
tions in this case in this respect held 
obiter and not correctly interpreting 
Entry 86, List 1 in AIR 1969 SC 59.) 

(2) The expression ‘assets’ can also 
include a portion thereof. AIR 1968 
Guj 124 (140) (DB) AIR 1952 Bom 
261 (263) = 54 Bom LR 184. 

(3) It is open to the Legislature to 
levy a capital tax under this entry in 
respect of only some of the assets or 
assess the tax on a value which is not 
the total value of the assets, after 
making certain deductions. AIR 1952 
Bom 261 (263) = ILR (1953) Bom 446 
(DB). 

(4) Land used as an airfield cannot 
be termed agricultural land though 
originally it was agricultural land. 
AIR 1963 Mys 111 (112) = 1963 Mys 
LJ (Sup) 365 (DB). 

(5) Test to determine whether it is 
agricultural or non-agricultural land — 
Capacity of land for being put to agricul- 
tural use is not determining factor — 
Plots situate in residential Town-plan- 
ning Scheme area, lying uncultivated for 
many years, though assessed for agri- 
cultural purposes held not agricultural 
land. AIR 1965 Gui 259 (262) = (1965) 56 
ITR 608 (DB). 

(6) Words ‘Agricultural Land” should 
be liberally interpreted. AIR 1969 Andh 
Pra 345 (355) (FB). 

3. ‘Individuals’ — Meaning of. — (1) 

The expression ‘individuals’ cannot 
merely mean individual human beings 
but is wide enough to comprehend in- 
dividuals forming a unit. AIR 1961 
Andh Pra 355 (357, 358) = (1961) 1 

Andh WR 272. 

(2) The word ‘individual’, occurring 
in Entry 86 of List 1 of the Sch. 7 
covers a Hindu undivided family which 
composes of several individuals. Hence, 
Section 3 of the Wealth Tax Act autho- 
rising the Wealth Tax Officers to assess 
the capital assets of Hindu undivided 
families is valid. AIR 1961 Andh P^ 
355 (357, 358) = (1961) 1 Andh WR 

272 (DB) **AIR 1965 SC 1387 (1392) = 
(1965) 2 SCR 355 **AIR 1964 Ori^o 
128 (132, 133) = 30 Cut LT 299 ** AIR 
1962 Ker 110 (118, 119) = 1961 Ker LT 
905 (DB) •*AIR 1960 Bom 191 (192) 

61 Bom LR 1433 (DB). 
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87. Estate dut>^ in respect of property other than agricultural land. 

SS. Duties in respect of succession to properly other than agricultural land. 
[Government of India Act, 1935, Item 56.] 

89. Terminal taxes on goods or passengers, carried by railway, sea or air; taxes 
on railway fares and freights. 

90. Taxes other than stamp duties on transactions in stock exchanges and 
■future markets. 


Schedule 7, List 1, Entry 86 — Note 3 
(contd.) 

( 3 ) A Mappila Marumakkatayam Tar- 
■wad is included in the term ‘individual' 
occurring in S. 3 of Wealth Tax Act 
(19571 passed by Central Government. 
AIR 1966 Ker 77 (88) = 1965 Ker LT 
1238 iFB). 


(4) Income-tax and Excess Profits 
Tax Amendment Act (22 of 1947) was 
valid either as a whole if 'individuals 
and Companies' comprised all the cate- 
gories of assessees or in any case to the 
■extent that it applied to individuals 
-and companies. AIR 1952 Bom 261 (264, 
265) = ILR (1953) Bom 446 (DB). 


Schedule 7, List 1, Entry 87 — Note 1 


(1) There is a distinction between 
estate duty and duty in respect of suc- 
cession. An estate tax is levied on the 
inheritance as a whole, and a succe.s- 
sion duty or share tax is levied on the 
separate portions going to the different 
beneficiaries. The Estate Duty is a more 
productive and efficient source of 
revenue while Inheritance Tax may be 
said to be more equitable. AIR 1944 FC 
73 (77, 78, 79) = 1944 FCR 317. 

(2 1 Entries 86 & 87 of List 1 do not 
preclude the State Legislature from 
■taxing capital value of land and build- 
ings under Entry 49 of List 11. AIR 1970 
SC 169 (175) = (1969) 2 SCA 26. 
Schedule 7, List 1, Entry 88 — Note 1 


(11 There is a general presumption 
that the Legislature does not exceed its 
jurisdiction. Thus when the Legisla- 
tive Assembly passed the Hindu 
Women's Rights to Property Act, 1937, it 
must be presumed that the word Pro- 
perty” used in the Act must have been 
used as referring to property other 
than agricultural land, because the 
•power to legislate in respect of succe^ 
sion to agricultural land was vested 
in the Provincial Legislature and not in 
the Central Legislature. AIR 1941 FC 72 
(75) = 1941 FCR 12 = ILR (1941) Kar 

(FC) 148. , ^ ^ 

(2) Bengal Finance (Sales-tax) Act 
(VI of 1941) (as amended by Bengal 
Act XIX of 1954), Section 17 — Vali- 
dity — Section not a law with respect 
to Entry 88 of Union List — Jaijs 
within purview of Entry 54 of State 
List — State competent to enact je- 
tton. AIR 1963 Cal 578 (580) = 67 Cal 
•WN 510 (DB). 


(3) Entries 86 to 88 of List 1 do 
not exclude any power of the State 
Legislature to implement the principle 
embodied in Art. 39 (c). AIR 1970 SC 
169 (175) == (1969) 2 SCA 26. 

(4) For distinction between estate 
duty and duty on succession. See Notes 
under Entry 87 of List 1. 

Schedule 7, List 1. Entry 89 — Note 1 

(1) The terminal tax must have 
reference to some activity within the 
municipal area, i. e., the entry for the 
purpose of remaining within that area 
or commencement of journey from 
that area. AIR 1958 SC 341 (347) = 
1958 SCR 1102. (AIR 1947 FC 14. Rel. 
on; AIR 1950 Nag 169 (FB). Reversed.) 

(2) A terminal tax is not leviable by 
the Municipality on goods which are in 
transit and are only carried across the 
limits of the Municipality and are nei- 
ther loaded nor unloaded within the 
Municipal area. AIR 1958 SC 341 (347. 
349) = 1958 SCR 1102. 

(3) While terminal taxes are leviable 
on goods imported or exported from 
the municipal limits denoting thereby 
that they were connected with the 
traffic of goods. Octroi is leviable in 
respect of goods brought into a muni- 
cipal area for consumption or use or 
sale. AIR 1963 sc 906 (911) = (1963) 
Supp 2 SCR 216. 

(4) Where tax is clearly imposed on 
goods which enter and leave the muni- 
cipal limits and the tax has no relation 
to transport of goods as such, it can- 
not fall within Entry 52 List II. AIR 
1967 Bom 413 (416) = 69 Bom LR 30.3 
(DB). 

(5) The tax under Entry 30 of List 
1 is entirely different from a tax cover- 
ed by Entry 86, List 1. Sch. 7. AIR 1967 
Bom 413 (416) = 69 Bom LR 303 (DB). 

(6) The expression “goods” includes 
incorporeal movable property. AIR 1969 
Mad 284 (285) = (1968) 1 Mad LJ 480 
(DB). 

(7) Tax levied by Rajasthan Passen- 
gers and Goods Taxation Act (18 of 
1959), Section 3 is tax on passengers 
and goods and not on income or on 
fares and freights — Not ultra vires. 
AIR 1961 SC 1480 (1484, 1485) = (1962) 
1 SCR 517. 
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91. Rates of stamp duty in respect of bills of exchange, cheques, promissory 
notes, bills of lading, letters of credit, pohcies of insurance, transfer of shares, 
debentures, proxies and receipts. 

[Government of India Act, 1935, Item 57.] 

92. Taxes on the sale or purchase of newspapers and on advertisements 
published therein. 

[Cf. Government of India Act, 1935, List II, Item 48.] 

®[92A. Taxes on the sale or purchase of goods other than newspapers, where 
such sale or purchase takes place in the course of inter-State trade or commerce.^ 

[Cf. List II, Entry 54.] 

[a] Inserted by the Constitution (Sixth Amendment) Act, 1956, Section 2 (a), [11-9-1956], 

OBJECTS AND REASONS 

See under Article 269, 


93. Offences against laws with respect to any of the matters in this List. 


Schedule 7, List 1, Entry 91 — Note 1 

fl) The States have exclusive power 
to make laws in respect of rates of 
stamp duty on matters other than those 
enumerated in Entry 91 of List 1. AIR 
1958 Andh Pra 63 (65) = ILR (1957) 
Andh Pra 467 (SB). 

(2) Parliament has no power to make 
laws with respect to rates of stamp 
duty payable on an application for 
enrolment as an advocate which is not 
one of the matters enumerated in List 
1. Entry 91. AIR 1958 Andh Pra 63 (65) 
= ILR (1957) Andh Pra 467 (SB) •* 
AIR 1966 Mys 138 (140) = (1965) 2 
Mys LJ 119 (DB). 

(3) Rajasthan Stamp Law (Adapta- 
tion) Act (VII of 1952), S. 6— Second 
proviso is not hit by Art. 14. AIR 1961 
Raj 181 (181) = 1960 Raj LW 647. 

Schedule 7, List 1, Entry 92-A — Note 1 

(1) *Tnter-State trade or commerce’* 
is not confined to mean trade or com- 
merce between the States as such be- 
Iv/een a seller-State and purchaser- 
State. It is inter-State trade where 
goods sold or purchased move from one 
State to another, though the trade is 
very often between individuals, firms, 
companies or corporations. AIR 1963 
Cal 442 (450). 

(2) The sale of a thing “in the course 
of inter-State Trade or Commerce” 
and the intra-State sale of a thing which 
is of special importance to inter-State 
Trade or Commerce are not identical 
transactions. AIR 1965 Cal 498 (505). 

(3) The States retained their power 
to tax intra-State sales under Entry 54 
of List II even after the introduction 
of Entry 92-A of List 1. AIR 1965 Cal 
498 (505). 

(4) Sales effected between 11th Sep- 
tember 1956 and 4th January 1957 in 
which goods moved from outside into 
Mysore State were inter-State sales 


understood in its ordinary natural- 
sense unaided by any other statutory 
provision — State of Mysore had no 
power to tax such sales in view of 
Art. 269 (1) (g) read with Sch. VII, 

List 1, Item 92-A and List II, Item 54. 
AIR 1967 SC 585 (587) = (1963) 14 
STC 416. 


(5) The expression “goods” includes 
incorporeal movable property. AIR 196& 
Mad 284 (285) = (1968) 1 Mad LJ 480. 

(6) The sale of animate things will 
not fall within Entry 54 of List 2 or 
Entry 92-A of List 1. It would there- 
fore fall within Entry 97 of List 1 and 
tax on such sales would be within the 
competence of Parliament. AIR I960' 
Ker 360 (360) = 1960 Ker LT 538. 

(7) Taxing authorities have power 
to select commodities for taxation — • 
Discrimination to be shown before the 
act can be struck down. 1968 All LJ 
802. 


Schedule 7, List 1, Entry 93 — Note 1 

(1) Parliament had full competence, 
by virtue of this entry to legislate 
with regard to election offences in the 
manner provided by S. 131 (1) (b) and 
S. 136 (1) of the Representation of the 
People Act 1951. AIR 1954 Pat 35& 
(357) = 1954 Cri LJ 1132. 


(2) Legislation in respect of insur- 
ance and creation of new offences in 
respect of insurances comes exclusively 
within Parliament’s legislative jurisdi^ 
tion. AIR 1944 FC 25 (28) = 1944 FCB 
143 = 46 Cri LJ 332. 


(3) Under the provisions of S. 10 (2) 
)f Suppression of Immoral Traffic in 
tVomen and Girls Act (1956) a person 
s detained in lieu of a term of impn- 
lonment or imposition of fine. The 
Parliament can legislate in respect of 
:his matter both under Art. 35 (i) 
ii) and also under Entry 93. AIR 1959 
Ml 57 (66) =■ 1959 All WR (HC) 50^ 
Overruled on another point in AUf 
.964 SC 416.] 
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94. Inquiries, surveys and statistics for the purpose of any of the matters in 
this List. 

[Government of India Act, 1935, Item 43.] 

95. Jurisdiction and powers of all courts, except the Supreme Court, with 
respect to any of the matters in this List; admiralty jurisdiction. 

[Government of India Act, 1935, Items 21, 53.] 

96. Fees in respect of any of the matters in this List, but not including fees 
taken in any Court. 

[Government of India Act, 1935, Item 59.] 


Schedule 7, List 1, Entry 94 — Note 1 

(L The words ‘for the purpose of’ 
Indicate that the scope of the inquiry 
i.s not necessarily limited to the parti- 
cular or specific matters enumerated in 
any of the entries in the list concerned 
but may extend to inquiries into col- 
lateral matters. AIR 1958 SC 538 (544, 
545). (59 Bom LR 769, Reversed.) 

(2) Corruption charges against an 
oiTicer of All India Service allotted to 
the State of J & K have to be enquired 
into under the All India Services Act 
and not under the J & K Government 
Servants’ Prevention of Corruption 
(Commission) Act since the former 
covers all the aspects of the oiTicers of 
All India Services. AIR 1967 J & K 37 
(42) = 1967 Kash LJ 197 (FB). 

Schedule 7, List 1, Entry 95 — Note 1 

(1) The effect of Entry 65 of List 2 
and Entry 95 of List 1 is that while 
legislating with regard to the matters 
In their respective legislative lists, the 
two Legislatures are competent also to 
make provisions in the several Acts 
enacted by them, concerning the juris- 
diction and powers of Courts in regard 
to the subject-matter of the Acts. AIR 
1951 SC 69 (70, 71) = 1951 SCR 51. 

[See also AIR 1961 Ker 226 (229) = 
1961 Ker LT 275 (FB).] 

(2) Entry 95, List 1 only enables juris- 
diction and power to be given in res- 
pect of matters enumerated in List i- 
AIR 1957 Cal 534 (543) = 61 Cal WN 

630 . 

(3) Section 45-B of the Banking Com- 
panies Act, 1949, inserted by Act 52 of 
1953, is within the plenary powers of 
Parliament under Art. 246 of the Con- 
stitution read with Entries 43 and 95 
of List 1. AIR 1958 Mad 279 (280) = 
ILR (1958) Mad 502. 

(4) Sections 45-A and 45-B were in- 
serted in Banking Companies Act by 
the Amending Act 1950. The Legisla- 
ture did not purport to legislate in res- 
gard to the subject covered by item 18 
of List II. The Court deciding the claim 
of banking company may only inci- 
dentally have to decide other matters. 
This is why the phrase “with respect 
to” has been used in Entry 95 of List 1 
and Entry 65 of List II. AIR 1958 Mad 
403 (410) = 71 Mad LW 291. 


(5) The word “powers” was added to 

the word “jurisdiction” in this entry 
and the corresponding entries in the 
other two lists in order to enable the 
Legislature to grant special powers to 
the Courts which are to deal with the 
subject-matter c' anv special legisla- 
tion. AIR 1951 G9 (71) «= 1951 SCR 
51. M 

(6) A scrutiny of Entry 95 of List 1 
and Entry 46 of List III would clearly 
show that the power to legislate confer- 
red on the concerned legislatures is 
only in relation to the subjects which 
are assigned to the respective legisla- 
tures in those lists. These entries do 
not in any way derogate from the 
general powers given to the State 
Legislatures under Item 3 of List II. 
AIR 1959 Andh Pra 3 (6) = (1959) 1 
Andh WR 161 (DB). 

(7) The 95th entry does authorise 

legislation on jurisdiction and powers 
of Courts with respect to the constitu- 
tion and organisation including vaca- 
tions of the High Courts. Whatever 
else may be a law which Parliament 
may make in respect to that matter 
under the 95th entry, it is clear that 
within the field of that entry, there 
can be no power in Parliament to make 
a legislation on the jurisdiction which 
a High Court may exercise after its 
constitution and organisation for the 
administration of justice. AIR 1965 Mys 
76 (82. 83) = (1965) 1 Mys LJ 158 

(DB). 

(8) Money claim based on promissory 

note — Nyaya Panchayat has jurisdic- 
tion to try such a claim. 1968 All LJ 
236 = 1968 All WR (HC) 211 (DB). 

Schedule 7, List 1, Entry 96 — Note 1 

(1) This entry has to be read as an 
adjunct to every legislative power in- 
cluding the entries conferring the power 
to levy particular taxes. That indicates 
that the fees can be levied in the course 
of the levy or collection of the particu- 
lar taxes. AIR 1958 Mad 158 1169) = 
ILR (1958) Mad 35 (DB) ** AIR 1965 
SC 1107 (1122, 1123) =(1965) 2 SCR 477. 

(2) Although under Entries 54 and 55 
List I or Entries 23 and 24 of List III 
read with Entry 96, List I it may be 
open or competent to Parliament to 
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97. Any other matter not enumerated in List II or List III including any tax 
not mentioned in either of those Lists. 


Schedule 7, List 1, Entry 96 — Note 1 

(contd.) 

]evy or collect fees which may be regard- 
ed as regulatory fees, the power of im- 
posing a tax is not comprehended within 
the said Entries, nor can the said power 
be exercised pursuant to the said 
Entries. AIR 1968 Mys 42 = (1967) 2 
Mys LJ 474 (DB). 

(3) Since the Income-tax Appellate 
Tribunal was not a Court, the Central 
Legislature had the power, under the 
Entries 59 and 54 of List I of Govern- 
ment of India Act. (corresponding to 
Items 82 and 96 of List 1 of the 
Constitution) to levy a fee as a condi- 
t'on for preferring an appeal to that 
body.) AIR 1954 Mad 806 (808, 809) = 
ILR (1954) Mad 1236 (DB). 

(4) Section 4 and Schedule II. Art. 1 
(ei as amended by Court-fees (U. P. 
Amendment) Act 10 of 1959 are within 
competence of U. P. Legislature as the 
Court-fee imposed by Amendment is not 
a tax but a fee. AIR 1960 All 462 
(465)= 1960 All LJ 170 ((FB). 

(5) Andhra Court Fees Act falls in 
Entry 3. List II and is valid — It does 
not fall under Entry 96. List 1. AIR 1959 
Andh Pra 271 (272)= (1959) I Andh WR 
85 (DB). 

(6) For the meaning of “fees”, see 
under Article 265. 

Schedule 7, List 1, Entry 97 — Note 1 

( 1 ) Resort to the residual power 

should be the very last refuge, and only 
when all the categories in the three lists 
are absolutely exhausted. AIR 1941 FC 
47 (55)= 1940 FCR 188= ILR (1941) 

Kar (FC) 25. (Case under Government 
of India Act 1935.) ** AIR 1962 Ker 97 
(100)= 1961 Ker LT 859 (DB). 

[See AIR 1966 Mysore 138 (139) = 

(1965) 2 Mys LJ 119 (DB).] 

(2) Unless a subject matter falls ex- 
clusively within the competence of the 
State Legislature. Parliament would be 
competent to legislate with regard to 
a subject which would either fall in the 
concurrent list or if not specifically enu- 
merated in the first list would un- 
doubtedly fall in Entry 97, List I. AIR 
3951 Bom 440 (447)= 53 Bom LR 621 
(DB) AIR 1965 Punj 65 (66, 67, 68) = 
1964 Cur LJ 412 (DB). (AIR 1962 Mys 269, 
Not Foil.) ** AIR 1963 Mad 419 (423) = 
(1963) 2 Mad LJ 192 (DB) •* AIR 1962 
Ker 97 (103)= 1961 Ker LT 859 (DB). 

[But see AIR 1962 Mys 269 (274, 275) = 
1962 Mys LJ (Sup) 442 (DB).] 

(3) Gift Tax Act, 1958, is not ultra 
■ ’ires of Parliament and is protected by 

“■-rticle 248 of Constitution read with 
Kn+rv 97, List 1, Schedule 7. AIR 1967 
i-, i; 19 (21)= 1966 All LJ 622 (DB). 


f3-A) Expenditure Tax Act (1957) is 
not invalid for want of legislative com- 
petency — It falls within ambit of 
Entry 97. AIR 1970 Andh Pra 86 (91, 
92) = ILR (1968) AP 279 (FB). 

(4) The entries in List 3 of Sche- 
dule VII are to be given a broad and 
liberal interpretation and each item re- 
garded as including ancillary matters. 
The State therefore has power to create 
ofl'ence against laws with respect to any 
of the matters covered by the Con- 
current List and it cannot be said that 
such offences can only be created by 
Parliament under the residuary Entry 97 
of List 1. AIR 1950 Pat 332 (339)= ILR 
29 Pat 410= 51 Cri L Jour 1251 (DB). 

(5) Parliament had power to legislate 
with regard to the subject dealt with 
in the Administration of Evacuee Pro- 
perty Act. 1950. under the residuary 
legislative powers given to it by 
Entry 97 of List 1. AIR 1952 Punj 389 
(390) (DB). 

(6) Act by State Legislature invalid 
being beyond its competence — Cannot 
be validated by Parliament. AIR 1966 
SC 416 (421)= (1966) 1 SCR 523 ** AIR 
1965 All 420 (432) = 1965 All LJ 386 (FB). 

(7) Sugarcane Cess (Validation) Act 
(1961), Sections 3 and 2 (b) being mere- 
ly and simply an Act imposing taxation 
for union purposes the Parliament had 
the power to enact that legislation under 
Entry 97 of List 1. AIR 1964 Madh Pra 
118 (123)= 1964 MPLJ 17 (DB). 

4 

(8) The contribution made under Sec- 
tion 70 of the Bihar Hindu Religious 
Trusts Act is in the nature of a fee and 
not in the nature of a tax and the State 
Legislature was competent to enact this 
provision. AIR 1954 Pat 266 (276)= ILR 
32 Pat 1148 (DB). 

(9) Parliament is competent by reason 
of the residuary entry in List 1 of Sche- 
dule VII, to bring to tax as part of the 
turnover, any amount, be it tax or de- 
signated by any other name. AIR 1962 
Mad 290 (296)= (1962) 2 MLJ 302 (DB). 

(10) Parliament is competent to in- 
corporate Chapter 22-A relating to 
Annuity deposits in Income-tax Act by 
virtue of Entry 97 of List 1, Schedule 7. 
AIR 1966 SC 619 (622)= (1966) 2 SCR 
22 . 

(11) The payment of Bonus Act, 1965, 
falls under the residuary powers con- 
tained in Item 97 of List 1 which must 
lend validity to the enactment. AIR 
1967 SC 691 (717)= (1967) 1 SCR 15. 

(12) Imposition of Wealth tax ^ on 

Hindu undivided family is intra vires. 
AIR 1961 All 487 (490, 501)= 1961 All 

LJ 408 (FB). 
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JAMMU AND KASIIMIU 

For Entry 97, the lollowing shall be suljstitntoJ. naine]> 

the terrhon of Ma fror« e^S^^ " P-'‘> 

Indian National Anthel^^.d U.!:! 

snh-.^; ^:r ;“:rt -'an., 


■any 


LIST U — STATE LIST. 

other'trmeH ’’f '''' f including tlie use of naval, mililarv or 
other armed forces of the Union in aid of the civil power). ' 

[Government of India Act, 1935, Item 1.] 


air forces or 


of boundaries be- 
in i Foreign States is with- 

f507?=®6b C^^TVn 41^5'^ 

and Dm. AIR 1967 Goa 79 (84). 

(151 Sale of animals and birds in 
captivity will fall within List 1, Entry 97 
and not under List II. Entry 54 or List I 
Fntry 92-A - Levy of tax on sSJh sales 

competence of Parliament 
AIR I960 Ker 360 (360)= i960 Ker LT 

Oau. 

(16) Even if it be held that Sections 2 

yJ^oi Of Income Tax Acl 

j}S22) as amended by Finance Act 
(1955) impose tax not on the income 
but on loan and thus outside the am- 
• Fntry 82, List I the legislative 
authority could be derived therefor 
under Entry 97, List I. AIR 1961 Mad 146 
(151)= (1961) 1 Mad LJ 93 (DB). 

(17) It is obvious that Entry 97 in 
List I. Schedule 7 among other things 
includes tax not mentioned in either 
List II or III and the Parliament has 
not otherwise enacted. Therefore the 
Travancore Cochin State can claim the 
benefit of Articles 372 and 277 of Con- 
stitution and continue the tax imposed 
■under Travancore Cochin General Tax 
Act. AIR 1964 SC 207 (217)= (1964) 4 
SCR 280. (AIR 1962 Ker 72 (FB), Revers- 
ed.) 

(18) Articles 245, 246 and 248 read 
with Schedule ‘VII, List 1, Item 97. show 
that the residuary power of legislation 
w vested in Parliament, whether in the 
held of constitutional law or statutory 
law amendment. AIR 1967 SC 1643 
41658)= (1967) 2 SCR 762. 

.(Ifl) .Section 2-A, Industrial Disputes 
is not ultra vires — Parliament 


had power to enact it either under 
Lnli-v 22 ot Coii. urrvnI List or uiuUt 
E ntry 97. AIR 1970 Delhi GO (66) (DBl ** 

(84j= 1970 Lab IC 

203= (19b9) 2 Mad LJ 214. 

Schedule 7 , List 2 — General — \olc 1 

(1) Power conferred on leffislnUiro can 

be oxorcLsed ixdli prospcctivelv and 
rctrospecUvclv. AIR 1963 SC 1667 (16731 = 
(1964) 1 SCK 897. ' 

(2) The Conslitulion recognises a clear 
dislinction between a fa.\ and a lee. In 
tile lists I and II entries conferring taxa- 
tion powers are separately enumerated 
alter entries conferring general legislalivo 
powers. A foe niav be levied even under 
an ennetment relating to imposition of 

W5)''2 """ = 

Legislature is competent to 
enact law under the various provisions 

fiW?) = 

"*■ out various 

i To separate lists 

IS to make division of power as clear 

cut and as exhaustive as possible, though 

overlapping m the same list between 

various items and overlapping bitwein 

items in different lists was inevitable to 

R JLR (1965) Bom 899 (909), 
910) = 67 Bom LR 484 (DB). 

(а) Constitution makes a clear division 
of authority between the Centre and the 
States and ea^ one is supreme in its 
own sphere. The question of repugnanev 
can arise only in respect of list III 1968 
Cn LJ 557 (559) (Cal) (DB). 

(б) Article 246 has nothing to do with 
question of interpretation of the Union 

Entries. AIR 1968 Guj 124 (139) 

c Entries in the Legislative Lists in 
Schedule VII should be given the widest 
scope of which their meaning is fairly 
capable and each general word should 
accordingly be held to extend to all 
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JAMMU AND KASHMIR 

The State List shall be omitted. See Constitution (Application to Jammu and' 
Kashmir) Order, 1954, Para. 2, sub-para. (23) (b). 


Schedule 7, List 2, General (contd.) 
ancillary and subsidiary matter’s which 
can fairly and reasonably be comprehend- 
ed in it. AIR 1969 Mys 23 (35) = (1968) 
2 iMys LJ 78 (D13). 

(81 Wilhin its own sphere the powers 
of State Legislatures are as large and as 
coinplele as they are in a sovereign 
Parliament. So, a State Legislature can 
exercise that power as many times as it 
may consider necessary and can pass 
succes-sive enactments bv way of repeal, 
aincndmenl of former enactments. (1967) 
3.3 Cut LT 263 (319) == 9 Oris.sa JD 41 
(DB). 

Schedule 7, List 2, Entry 1 — Note 1 

(1) The expression ‘public order’ in 
this entry is an expressLorr of wide con- 
notation and signifies that state of 
traiKiuillily prevailing among the members 
of a political society as a result of the 
internal regulations enforced bv the Gov- 
ernment which they have instituted. AIR 
1950 SC 124 (127) = 1950 SCR 594 =: 
51 Crl L.J 1614 ** AIR 1955 All 193 
(219) = ILR (1955) 1 All 355 = 1955 
Cri LJ 623 (DB). 

(2) Maintenance of public order within 
a Stale is primarily the concern of that 
Slate and subject to certain exceptions 
the State Legislature is given plenary 
power to legislate on all matters which 
relate to or are necessary for maintenance 
of public order. .AIR 1950 FC 59 (63) = 
1949 FCR 693 = ILR 29 Pat 185 = 51 
Cri LJ 921, 

(3) ‘Public order’ includes public safety 

in its relation to maintenance of public 
order, both of them being interdependent. 
AIR 1943 FC 75 (83) = 1944 FCR 1 = 
ILR (1943) Kar (FC) 103 = 45 Cri LJ 341 
** AIR 1949 Pat 369 (375) = ILR 28 Pat 
476 = 50 Cri LJ 730 (FB) ** AIR 1953 
Trav-Co 540 (540, 541) = 1953 Cri LJ 

1786. 

(4) Any law imposing reasonable res- 
trictions on the Fundamental Right grant- 
ed under Article 19 (1) (a) to (c) of the 
Constitution, in the interest of public 
order is expressly saved and such law 
cannot be said to be void on ground of 
violation of Fundamental Rights. AIR 
1955 All 193 (217) = ILR (1955) 1 All 
355 = 1955 Cri LJ 623 (DB). 

(5) Section 3, U. P. Special Powers 
Act, 1932, is inconsistent with Article 19 
(1) (a) of the Constitution and the res- 
trictions imposed by it were not in the 
interest of public order. AIR 1952 All 


193 (223) = ILR (1955) 1 All 355 = 
1955 Cri LJ 623 (DB). 

(6) If a law made by the State Legis- 
lature falls in pith and substance under 
this entry, it cannot be declared ultra 
vires merely because it incidentally trenches' 
upon a subject assigned to the Union 
Parliament under List 1 of the Constitu- 
tion. AIR 1948 Nag 199 (203) = ILR 
(1947) Nag 579 = 49 Cri LJ 230 (DB). 

(7) If a law made bv the Parliament 
falls in pith and substance under one of 
the subjects enumerated in the Union List 
it cannot be declared invalid merely 
because there is an incidental encroach- 
ment on the subject of public order under 
this Enlrv. AIR 1957 Pat 252 (255) = 
ILR 34 Pat 855 = 1957 Cri LJ 648 
(DB). 

(8) Parliament has power to legislate 

with respect to election offences by 
virtue of .Article 327 read with Entries 72 
and 93 in List I, even though such 

offences mav relate to ‘public order'. AIR 
1954 Pat 356 (357) = 1954 Cri LJ 1132. 

(9) The Bombay District Police Act 

deals with the question of public order. 
An order of externment passed under 
Section 46 (3) of the Act is not void 

under Art. 13 as it does not place an un- 
reasonable restriction on the fundamental 
right under Article 19 (1) (d) and (e) of 
the Constitution. AIR 1950 Bom 374 
(375) = ILR (1950) Bom 564 « 52 Cri 

LJ 1059 (FB). 

(to) Section 9, Punjab Cecuritv of the 
State Act deals primarily with the ques- 
tion of public order and not with the ques- 
tion of contempt. The entire provisions 
of Section 9 fall within the ambit of 
Item 1 of List 11 and therefore there is 
nothing repugnant in this section to the 
Contempt of Courts Act, 1952. .AIR 1958 
Puni 169 (170, 171) = ILR (1956) Punj 
1146 = 1956 Cri LJ 1015 (DB). 

(11) Ajmer (Sound Amplifiers Control) 
Act (III of 1953), Section 2 is within the 
powers of Entry 6 and also conceivably 
within Entry 1 of the State List. AIR" 
1959 SC 544 (647) = 1969 Cri LJ 660 = 
(1959) Supp 1 SCR 904. 

(12) The object of preventing the occur- 
rence of fire and preventing of conse- 
quent danger to life and property ^ evi- 
dently falls within entry No. I of List IL 
ILR (1965) Bom 899 (918) = 67 Bom LR' 
484 (DB). 

(13) Under Entry 1 and Entry 
subjects “Law and Order and Police 
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2 Police, including railway and village police. 

[Government of India Act, 1935, Item 3.] 

.U of Justice; constitution and organisation of all Courts 

^cept the Supreme Court and the High Court; officers and seiA-ants of tlie High 

Court; procedure in rent and revenue Courts; fees taken in all Courts except the 
Supreme Court. 

[Gov ernment of India Act, 1935, Items 1 and 2.] 

Schedule 7, List 2, Eutry 1 — Note i 
(cOntd.) 

are specifically State subjects under 
List II yet. Police Act (1861) being an 
existing law within Article 372 still con- 
tinues in force and any action taken bv 
the Parliament or the Central Government 
under the Act will not be ultra vires. 

AIR 1958 Cal 365 (372). 

(14) .\n insult to national honour like 
the kind mentioned in Section o of 
Madras Prevention of Insults to National 
Honour .Act (14 of 1957) falls under 
' Public order” and hence State Govern- 
ment was competent to enact the statute 
under Entry I List II. AIR 1965 Mad 11 
(13) = 1965 (1) Cri LJ 49 = (1964) 2 
Mad L.I 530 (DB). 

(15) .Appointment of a Committee to 
inquire and investigate into the activities 
of Christian Missionaries was within the 
competence of State Government and falls 
within Entry X of List II. 1957 MPLJ 
(Nag) 1 (18) (DB). 


Schedule 7, List 2, Entry 2 — Note 1 

(1) The word “police” in its general 
sense connotes the department of the 
Government or the civil force charged 
with dutv to maintain internal peace and 
order. AIR 1955 All 370 (372) = igs.-j 
Cri LJ 901. 

(2) Under this entry it is within the 
powers of the State Legislature to legis- 
late with regard to police including its 
strengtli, its manner of recruitment and 
other incidental matters. AIR 1955 AM 
370 (372) = 1955 Cri LJ 901. 

(3) The fact that 'police' is exclusively 
a State subject under this entry does not 
affect the Police Act of 1861, which as 
a ‘law in force’ has been saved bv Arti- 
cle 372 (1). AIR 1957 Raj 28 (29) = 
ILR (1956) 6 Raj 636 (DB) ** AIR 1958 
Cal 365 (372). 

SCHEDULE 7, LIST 2. ENTRY 3 — 

SYNOPSIS 

1. Scope. 

2. Court. 

3. Fees taken In Courts. 

1. Scope.— (1) Administration of justice 
Is a subject on which only the State 
Legislature can legislate. AIR 1951 SC 
69 (70) = 1951 SCR 51. 

(2) “Administration of justice” is a 
conception of the most general nature. 
The following words, “constitution and 
organisation of all Courts, except the 

Supreme Court and the High Court” are 


not words of limitation but ol explana- 
tion or illustraticm. AIR 1954 Pal 97 
(99) tORi. 

(3) Tile enlrv includes “adminislration 

ol juslicc” and ‘‘constitution aiul organisa- 
tion ot Ccuirls but does not inciidc th(*ir 
iurisclicibin and powers. Rut, if has been 
held that the language of lhe.se e.xpres- 
sions is of the wiliest amtililude and 
would include within its ambit legislalivv 
power in respect to jurisdietion and 
powi^rs of Courts for the purpose of ad- 
ministration of juslice and ilial this 
general iiovvcr conferred bv Entrv 3 is 
not curtailed or limited l)v Entries 95, 65 
and 4t>. .-HR !»51 SC 63 (Sir. ^3) 105! 

SCR 51 ** AIR 1949 Rom 197 (‘202) = 
ILR (1950) Rom 260 (DR). 

(4) Since a Slate Legislature is (om- 
pclent under tins enlrv t<) confer b^ 
legislation general jurisdiction and pmvers 
upon a Court, the mere fad tJiat. while 
doing so. there is an incidental encroach- 
ment upon anv Central subject will not 
make the law invalid. AIR 1951 SC 69 
(85) = 1951 SCR 61 ** AIR 1957 Cal 534 
(545) AIR 1949 Rom 197 (202) = ILR 
(1950) Bom 260 (DB). 

(•^>) The expression “administration of 
justice’ includes the power (o Irv suits 
and proceedings of a criminal nature, as 
also the power of defining, enlarging, 

altering, amending and diminishing the 
jurisdiction of the Courts and defining 
their jurisdiction territorially and pecu- 
niarily. AIR 1951 SC 69 (70) = 1951 

SCR 51. (Per Fazl AH J.) AIR 1959 

Andh^I^ra 3 (6) = (1959) I Andh \VR 

(6) Bombay Cilv Civil Courts Act (40 

of 1948) and the Calcutta Citv Civil 

Courts Act (21 ot 1953) are intrn vires 
of the Provincial Legislatures- AIR 1961 
SC 69 (85) « 1951 SCR 61 *» AIR 1949 
Bom 197 (202) = ILR (1950) Bom 260 
(DB) ** AIR 1957 Cal 534 (543). 

(7) Section 22 of the Rajasthan 

Premises (Control of Rent and Eviction) 
Act (17 of 1950). the amendment of Sec- 
tion 15 of the Mysore High Court Act 
by Act 35 of 1951, and the Travancore 
Cochin High Court (Amendment) Act (1 
of 1952) are intra vires as they fell under 
this entrx'. AIR 1954 Raj 252 (256) =* 

ILR (1954) 4 Raj 958 (DB) ** AIR 19.52 
Mvs 75 (76) = ILR (1952> Mvs 279 •• 
AIR 1953 Trav-Co .53 (.54, 55) = ILR 
(1952) Trav-Co 605 (DB). 

(8) Though the expression “administra- 
tion of justice” is capable being under- 
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stood in a very wide sense, it should not 
be understood as including a provision 
tor appeal and that every case of confer- 
ment of a right of appeal would not 
amount to the “constitution and organisa- 
lion of Courts ’. AIR 1949 Mad 481 (487) = 
ILR (1949) Mad 739 = 50 Cri LJ 684 
(FB). 

(9) The validity of the Punjab Gram 
Panchayat Act (4 of 1953) cannot be chal- 
lenged on the ground that it has sanctloii- 
ed tlic appointment of an elective judi- 
ciary, because the Stale Legislature has 
power under entries 3 and 5 of List 2 to 
j>a.ss .such Icgi.slalion. AIK 1957 Punj 
149 (150) = ILK (1957) Punj 334 = 1957 
Cri LJ 796 (DB). 

(1(1) The exprc.ssitm “administration ol 
juslire” is wide enough to include in it 
not merely “administration of justice’ 
through Courts properly so called, hut 
‘•admini.strutive justice” through the 
machinery t)f administrative tribunals. 
.\IH 1954 Pat 97 (99) (DB). 

(11) 'Ihe legislature had powers under 
this entry to make a provision like Sec- 
tion 37 «>f \'indhva Pradesli Abolition of 
Jugirs and Land Reforms Act (II of 1952). 
AIR 1960 SC 796 (800) = (1960) 3 SCR 
1U6. 

(12) The enlargement of the pecuniary 
jurisdiction of a Civil Court comes within 
the purview of the e-xpression “adminis- 

tialion of justice • Courts” in Entry 3. 

AIR 19.59 Andh Pra 3 (6) = (1959) I 
And)) \VR 161 (DB). 

(13) Entry 95 List I and Entry 46 

List III do not in any manner derogate 
from the general powers given to the State 
Legislature under Entry 3. AIR 1959 .Andh 
Pra 3 (6) = (1959) 1 Andh WR 161 

(DB). 

(14) The Parliament has no power to 

legislate with respect to vacation which 
matter falls under Entry 3. The power 
to regulate sittings includes the power to 
regulate the recess of the sittings, or the 
termination of the sittings. This power 
is exclusively with Slate Legislature 
under Entry 3. AIR 1961 Cal 545 (549, 

553) = 65 Cal WN 920 (SB). 

(15) Bengal Public Demands Recovery 
(Validation of Certificates and Notices) 
Act (11 of 1961) falls under Entries 3 
and 45 of State List — Does not fall 
under Entry 43 of Concurrent list, AIR 
1964 Cal 165 (172) = 1962 Cal LJ 210 
(DB). 

(16) Kerala State Legislature was fully 
competent to pass Kerala High Court Act 
(5 of 1959) by virtue of powers under 
Articles 225, 246 (3) read with Sch. IVII, 
List II, Entry 3 and hence the Act is 
valid. AIR 1961 Ker 96 (97) = 1960 Ker 
LT 1091 (FB). 

(17) So far as the High Courts are 
concerned, the topic of .{urisdiction and 
powers in general is not separately men- 
tioned in any of the entries. But ad- 


ministration of justice as a distinct topic, 
finds a place in Entry 3 of List 2, even. 
though .this Entry excludes constitution, 
and organisation of the High Court. The 
enactment of a law to regulate the prac- 
tice and procedure in the High Court 
will fall within the residual power of the 
Stale Legislature. Provisions regulating, 
the exercise of the jurisdiction of the 
High Court and the powers of the Judges 
thereof either sitting alone or in Division. 
Courts have a direct bearing on the ad- 
ministration of justice. It will be with- 
in the competence of the State Legisla- 
ture to enact a law governing those mat- 
ters. AIR 1961 Ker 226 (230, 231, 232) 

= 1961 Ker LT 275 (FB). 

(18) Where a surety bond entered inti> 
bv a surety was not in accordance with, 
form .No. 42, Sch. V of Criminal P. C. 
as applied to Part B State and was to 
be forfeited, the bond could not be held 
to be void, as administration of justice- 
was a subject of Entry 3 of List II and 
it was competent for the Stale Govern- 
ment to recover fine also. AIR 1954 
.Madh B 142 (143) = 1954 Cri LJ 1205 = 
.Madh BLJ 1954 HCR 61. 

(19) Code of Criminal Procedure (Mad- 

ras .Amendment) Act (.Madras Act 34 of 
1955) was within the legislative com- 

petence of the Slate Legislature in view 
<»f Entry 3. AIR 1959 Mad 261 (268) = 
1959 Cri LJ 731 *= (1958) 2 Mad LJ 123- 
tDB). 

(20) Provisions of Sections 19 and 29^ 

(2) (c) of Mysore Civil Courts Act (21 of 
1964) are within the legislative com- 

petence Of the State Legislature bv virtue- 
of Entry 3, List H. AIR 1965 Mys 7& 
(82) (DB). 

(21) Kaiasthan Civil Courts Laws (Exten- 
sion) Act (2 of 1957) falls under List 2 ^ 
Item 3 of Sch- 7 and not under List 3, 
Item 13 and does not conflict with Ajmer 
Courts Regulation (9 of 1926) — It is. 
intra vires. ILR (1960) 10 Raj 1678 (DB). 

(22) Section 12 (4) of Saurashtra Rent 
Control Act (22 of 1951) imposes upon, 
tenants the obligation to deposit in Court 
such amount as may appear to the Court 
to be reasonably due as arrears and con- 
tinue to pay future rent. The pith and 
substance of the Act is listed as Item 3^ 
in State List. AIR 1956 Sau 58 (62) = 

9 Sau LR 199 (DB). 

(23) It is open to a State Legislature 
to define a “foreign judgment" and how 
it is to be enforced within its State sub- 
ject to any legislation by the Parliament. 
AIR 1959 Punj 265 (269) = 61 Pun LR 
418 (FB). 

2 . Court — (1) The term "Court" has. 
acquired the meaning of "a place where 
justice is administered." AIR 1951 SC 69’ 
(88) =1951 SCR 51 •* AIR 1956 Orissa 
7 (10) = ILR (1955) Cut 629 (DB). 

(2) It also applies to persons who exer- 
cise judicial functions under authority 
derived either immediately or mediately 
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4. Prisons, reformatories, Borstal 
nature, and persons detained therein; 
of prisons and other institutions. 


institutions and other institutions of a 
arrangements with otlicr States for the 


like 

Lvse 


5 Local Government, that is to say, the conslilntion and powers of municipal 

colorations, improvement trusts, district boards, mining settlement authorities and 

Other local authorities for the purpose of local self-government or village adminis- 
tration. 

[Goveniment of India Act, 1935, Item 13.] 


Schedule 7, List 2, Enliy 3 — Note 2 

(eonid.) 

from the sovereign power. AIR 1950 SC 
188 (195) = 1950 SCR 4.59 ** AIR 19r>l> 
' (10) = ILR (1955) CiU 529 

(3) The Constitution dislinguislies be- 
tween Courts and tribunals, and it is 
clear that in Entry 3. the word “Courts” 
cannot include all tribunals. AIR 1950 All 
258 (205) = ILK (1950) 1 All 050 = 1950 
Cri LJ 079 (DB). 

(4) The test to dclcrmine whether a 
tribunal is a Court is whether it exercises 
sovereign judicial power of the Stale and 
whether it is a place where justice is 
judiciallv administered. AIR 1950 Orissa 
7 (10, in = ILR (1955) Cut 529 (DB|. 

(5) There is power in the Stale Legis- 
lature under Entry 3 of List 11 to con- 
stitute the Sessions Court of Madras and 
to invest it with a part of the jurisdic- 
tion then existing in Original or Appel- 
late side of the High Court. AIR 1959 
Mad 261 (268) = 1959 Cri LJ 731 = 
(19,58) 2 Mad LJ 123. 

3. Fees taken in courts. — (1) The 
Mysore Legislature was lullv competent 
under this entry to pass the Mysore 
Court Fees (.Amendment) Act (9 of 1954). 
AIR 1954 Mys 161 (162) = ILR 
(1954) Mys 255 (DB). 

(2) Andhra Legislature having power 

under this entry to enact the Andhra 

Court-fees and Suits Valuation Act (7 of 
1956), the provision in that Act prescrib- 
ing court-fee payable on a writ petition 
should prevail over the rule made by the 
High Court for the same purpose. AIR 
1957 Andh Pra 123 (126) = ILR (1957) 
Andh Pra 229 (DB). 

(3) The Assistant Collector or the Re- 
venue Commissioner exercising powers 

under the Orissa .Sales Tax .-Vet (14 of 
1947) is not a judicial tribunal function- 
ing as a court, therefore, the Stale Legis- 
lature has no power under this entry to 
lew court-fees on petitions filed before 

him. AIR 19.56 Orissa 7 (11)= ILR (1955) 
Cut .529 (DB). 

(4) The levy imposed by the provisions 
of Section 4 and Sch. II. Article 1 (e) of 
Court-fee Act (1870) as amended by 
U. P. Act (10 of 1959) is a fee and not a 
tax and comes within the purview of 
Entry 3. AIR 1960 All 462 (463) = 1960 
All LJ 170 (FB). 

(5) The power has been speciflcally 
conferred on State Legislature by Entry 
3, to make law in regard to fees taken in 


all (a>uiis except Supronic Cf»uii. AIR 
1959 Andh Pra 271 (272) =( 1959) I An<ih 
\VB S.5 (DB). 

(0) The .Assam Sales- Tax Art was 

enacted under List II. Entry 4S. So. no 
rule cnaeled under .Seelion 52 (1) of Hie 
Aet rtorives its Icgisiatiw romjielence 
fr(»m Ijiliv .3 of List II. AIK 19.59 Assam 
210 (2201 = (1900) 11 STC 12.5 (DB). 

I<| In order to avoUl ronlusion and in 
orilcr l<i avoid pr<nisic)ii lieing made for 
tecs in ('.ourt at two jilaces — OiU‘ 

speeifii ally under Ihilrv 3 and the oilier 

generally nndei- Entry (iO — Fees taken 
in Court are specilirailv ox<<‘pU’d Irom 
the gennal eiitiv nndci- Enli\- 0(C .\IR 
1900 B(im 90 (99) = (>1 Ihnn LH 5)90. 

(8) Lew imposed undc-r Ihunhav 

Coiirl Fees .Vet (.30 of 19.59). Srii. I, .\iii. 
<le It) is ncdllier lax nor Re in the .slrici 
sense* — It is williin eoni- 

peleiK,. of the .Stale uiKlcr .Srli. 7. List -J 
Entry .3. .\IR 1902 Bom 100 (113) = 0.3 

Bom LR s;m (DID. 

(9) Article 1 of Sch. I of the .Madras 
Courl-li <'s and Suit.*; A'aliiation .Acl of 
1955 aiul Rule 1 ol Order 2 of the lligli 
Court Fees Rules, 1950. in .so lar as they 
.set out for the lew of C«»urt-fees in the 
High Court in the exercise of its original 
jurisdietic)!), are invalid and uiira vires 
as an impo.sl in excess of the powers eon- 
lerred on the Stale Legislature hv Fnlrv 
.3 ol List H ol the 7th Schedule 1o (he 
Constitution of India. (1968) 1 Mad L.J 
37 = 81 Mad L\V 110 (DB). (AIR 1900 
All 402 (FB) and AIR 1902 Bom 100 
Dissented.) 

Schedule 7, List 2, Entry 5 — Note 1 

(1) The entry is very wide in il.s terms 
and legislation is permissible to the Stale 
Legislature with regard to any subject 
of local Government. AIR 19,55 Bom 185 
(187) (DB) ** AIR 1966 Bom 15 (18) = 

67 Bom LR 286 (DB) ** AIR 1962 .Mani- 
pur 28 (30). 

(2) The mere fact that the Constitu- 

tion has not provided for anv reservation 
for women in Parliament or in State 
Legislatures cannot be used as an argu- 
ment against competency of the Slate 
Legislature fo make provision for reser- 
vation of seats for women in local bodies 
AIR 19.53 Bom 311 (312. 313) = ILR 

(1953) Bom 842 (DB). 

(3) State Legislature has no power to 
confer upon a local authority the power- 
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to L'lx, which power it itself does not 
possess. AIR 1955 Bom 185 (187) (DB). 

(4) The fact that the State Legislature 
has authorised a local body to levy a tax 
within its power does not prevent the 
State Government from levying again a 
tax on the same subject-matter. AIR 1954 
Bom 261 (265) = ILR (1954) Bom 647 
(DB). 

(5) The Stale Legislature is competent 
to confer upon the local authority the 
power to tax and its competency cannot 
he airorled because the power that has 
Pcen conferred is an unlimited power. 
AIR 1955 Bom 185 (187) (DB). 

(6) The pith and substance of the 
[nduslrial Di.sputcs Act, 1947, is industrial 
and labour disputes. The enactment tres- 
passes upon or invades this entry so far 
as if applies to disputes between a 
municipality and its employees. But, the 
.4ct is not ultra vires the Central Legis- 
latin-e because it invades to a slight ex- 
tent upon an entry in the Slate List. AIR 
19.50 Cnl 457 (462) (DB). 

(7) In enacting the U. P. Panchayat 
Raj Act (26 of 1947) constituting Pancha- 
vat Adalats, defining their powers, laying 
down the procedure and regulating the 
rules of evidence, the U. P. Legislature 
purported to act under the relevant en- 
tric.s of the Concurrent List. .AIR 19.54 
All 655 (657) = 1954 Cri LJ 1399 (DB). 

(8) The power conferred by this entry 

on the State Legislature necessarily car- 
ries with it all ancillary and incidental 
powers. The Rules framed by the State 
Government under Section 112 (2) (1) of 
the Madras Village Panchayats Act (10 
of 1950), constituting the Election Com- 
missioner to hear the election disputes 
are. therefore, intra vires and valid. AIR 
1957 Andh Pra 393 (400, 403) •* 1955 

Andh \VR 7.54 = 1955 Andh LT 532. 

(9) The State Legislature cannot auth- 
orise a Municipal body, a power higher 
than it itself po.ssesses. Entry 5, List 11 
cannot be understood in the light of 
Legislative practice and Legislative prac- 
tice cannot prevail over limitation im- 
posed upon the Legislature. AIR 1966 SC 
1107 (1136. 1136) = (1966) 2 SCR 477. 

(10) From a conjoint reading of En- 
tries 5. 17 and 66 of List 11 it could be 
clear that U. P. State Legislature is com- 
petent, after coming into force of the 
Constitution, to enact a law with respect 
to fees in relation to water supply by a 
Municipality to its inhabitants. AIR 1961 
All 583 (584) = 1961 All LJ 386. 

(11-12) The contention cannot be ac- 
cepted which in effect urges that since 
the word “constitution*' in Entry 5, 
List 2 of Sch. 7 of the Constitution in- 
cludes dissolution, the power of dissolu- 
tion is a legislative function and inci- 
dental to the power to constitute, a simi- 
lar construction should be given to that 
word in Section 3 (I) of the Andhra 


Pradesh Panchayat Samithis and Zilla 
Parishads Act, 1959, as to confer a 
power on the Government to abolish 
Panchayat Samithis. AIR 1965 Andh Pra 
40 (48) = (1965) 1 Andh WR 317 (DB). 

(13) State Legislature can confer on a 
local body power to tax “Land” under 
Entry 5. The Legislature has this power 
under Entry 49. AIR 1959 Assam 221 
(227) (SB). 

(14) Entry 5, List II does not stand 

in conflict with Entry 53 in List I. 
(1965) 67 Bom LR 484 = ILR (1965) 

Bom 899 (DB). 

(15) State Legislature is competent 
under Entry 5 to enact Ch. 14 of Maha- 
rashtra Zilla Parishads and Panchayat 
Saniilis Act (5 of 1962). AIR 1967 Bom 
482 (503) = 1968 Lab IC 368 = 69 Bom 
LR 218 (DB). 

(16) Under Entry 5 the delegation to 
a Municipality or local body of a power 
to impose or levy a tax enumerated in 
List II for purposes of local self-govern- 
ment is permitted. AIR 1959 Cal 704 
(734) (DB). 

(17) The term ‘local authority” in 
Article 12 is to be understood as referring 
to the authorities mentioned in Entry 6 
of List II. AIR 1962 Cal 10 (11) = 65 
Cal \VN 1172. 

(18) Licence fee on purchasers of en- 
trails and offals at slaughter house — ■ 
No provision in Act or Bye-laws auth- 
orising its imposition — Corporation is 
statutory body and its powers to realise 
fees, charges and taxes have been defined 
and created by statute and unless there 
is clear provision in statute or in Bye- 
laws framed thereunder imposition of fee 
is unlawfui. AIR 1967 Cal 174 (178). 

(19) Under Entry 5, it is permissible 
for the State Legislature to create Janpad 
Sabhas, Municipalities and to authorise 
them to levy taxes which the Legislature 
could levy. AIR 1963 Madh Pra 74 (84) 
= 1963 MPLJ 92 (FB). 

(20) The word “powers” used in Sch. 

7, List 2, Entry 5 of the Constitution, 
which is unqualified, includes the powers 
of making laws and imposing taxes. 
When the Constitution enabled the Legis- 
lature of a State to make laws about the 
constitution and "powers’* of local auth- 
orities for the purpose of local self-Gov- 
emment, it authorised the Legislature to 
confer on the local authorities, by such 
laws made for that purpose, ^ limited 
powers of making laws and imposing 
taxes. AIR 1963 Madh Pra 74 (81, 82,. 

85) = 1963 MPLJ 92 (FB). 

(21) It is not necessary to read Entry 
5 in conjunction with Entry 49 of List ? 
to interpret Entry 49. (1966) 2 Mad LJ 
172 = ILR (1966) 2 Mad 604 (DB). 

(22) Though the law enacted imdOT 
Section 262-A of Madras District Mimici- 
palities Act (6 of 1920) and justified ^ 
coming wi,thin the purview of Entry^ ^ 
List II, any provision therein delegating 
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6. Public health and sanitation; hospitals and dispensaries. 

IGovernment of India Act, 1935, Item 14]. 

7. Pilgrimages, other than pilgrimages to places outside India. 

[Government of India Act, 1935, Item 15], 

8. Intoxicating liquors, that is to say. the production, manufacture, possession, 
transport, purchase and sale of intoxicating liquors. 

[Compare List I Entry 84 — Government of India Act, 1935, Item 31]. 
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to a local hpdy the authority to levy a 
tax or a licence-fee must be related to 
one or the other of the topics in List II 
AIR 1966 Mad 20 (21) = (1965) 2 Mad 
U 223 (DB). 

(23) The Bombay Village Panchayats 
Act (6 of 1933) falls under List 2, Entry 
5 of Sch. 7. AIR 1961 Mys 257 (259) = 
4961 (2) Cri LJ 789 = 39 Mys LJ 638 
(DB). 

(24) Under Entry 5, the State Legisla- 
ture can provide for other disqualincations 
other than those provided in Representa- 
tion of the People Act (1950) subject to 
the provision of the Constitution. AIR 
1968 Mys 198 (200) = 10 Law Rep 653. 

(25) Validity of Sections 388 to 390 of 
Bihar and Orissa Municipal Act (7 of 
1922), need not be tested for its validity 
with reference to Entry 5, as the Act has 
continued as a valid law. AIR 1954 Pat 
346 (DB). 

(26) The true nature and character of 
the Minimum Wages Act (1948) in mak- 
ing provision for minimum wages and 
machinery for the payment of the same 
is to bring that statute strictly and 
squarely within the ambit and scope of 
Entry 27. List III (Entry 24. List III, 
Sch. VII Constitution of India) only and 
merely because in one respect it shades 
into the field of Entry 13. List II (Entry 
5, List II Sch. VII of Constitution) it 
cannot be held unconstitutional. (1963- 
64) 24 FJR 194 (197) (DB) (Punj). 

(27) Entry 3 and Entry 5 of List 2 
confer ample power on State Legislature 
to provide for administration of justice 
and constitution of local authorities. The 
mere fact that Punjab Gram Panchayat 
Act (4 of 1953) does not lay down the 
criteria for determining the qualification 
of the Panchas it would not contravene 
the Constitution. AIR 1957 Punj 149 
(151) = 1957 Cri LJ 796 = 59 Pun LR 
49. 

(28) Bv virtue of Entry 5 read with 
Entry 11 of List II, the Punjab Legisla- 
ture has power to pass laws in respect 
of taking over management and control 
of aided schools run bv Local Authorities. 
AIR 1966 Punj 232 (238) = ILR (1966) 
2 Punj 241 (DBl. 

(29) The definition of the term “the 
State” in Article 12 read with Entry 5 
■of List II clearly shows that Gram Pan- 
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chayats also are included in the expres- 
sion “the Stale”. AIR 1960 Haj 125 (127i 
= 1966 Cri LJ 581. 

Sclicdiilc 7, List 2, Entry 0 — Note 1 

(1) Ajmer (Sound Amplifiers ConlroH 
Act (3 of 19.53) is within Entry 6. AIR 
1959 SC 544 (547) = 1959 CH LJ G69 = 
(1959) Supp (1) SCR 904. 

(2) Entry 6. List II is not in conflict 
with Entry .53 in List I of Sch. VII. 
(1965) 67 Bom LR 484 (497) = ILR 
(1965) Bom 899 (DB). 

(3) West Bengal Fire Services Act (18 
of 1950) is not repugnant to provisions 
of Petroleum Act, 1934 — The Fiie Ser- 
vices Act certainly comes within Entry 0 
of List IL while the Petroleum Act falls 
under Entry .53 of List I. AIR 1960 Cal 
219 (225). 

(4) West Bengal Cattle Licensing Act 
(1 of 1959) and Rules framed thereunder 
in 1960 were framed with the object to 
improve public health, and were within 
powers under Entry 6. Neither the Act 
nor the Rules violate Art. 301 of Cons- 
titution. AIR 1964 Cal 409 (415) = C8 
Cal WN 669. 

SCHEDULE 7, LIST 2, ENTRY 8 — 

SYNOPSIS 

1. Scope. 

2. *Tnloxicating liquors.” 

3. This Entry and Entry 41 of List I. 

4. Duties on intoxicating liquors. 

1. Scope. — (1) The power to legislate 
with respect to intoxicating liquors is 
expressed in wide terms and includes the 
power to prohibit intoxicating liquors 
throughout the State or in any specified 
part of the State. AIR 1951 SC 318 (321) 
= 1951 SCR 682 = 52 Cri U 1361 *• 

AIR 1942 FC 17 (19) = 1942 FCR 17 »= 

ILR 21 Pat 587 = ILR (1942) Kar (FC) 
21 = 43 Cri LJ 481 ** AIR 1950 Bom 

221 (2231 = ILR (1950) Bom 290 = 51 

Cri LJ 1207 (DB) ** AIR 1951 Nag 58 
(73) = ILR (1951) Nag 646 = 52 Cri 
LJ 1140 (FB). 

(2) The words “that is to say, (he 
production, manufacture, possession, 
transport, purchase and sale of into.vi. 
eating liquors” explain or illustrate and 
do not amplify or limit the words “in- 
toxicating liquors” immedinlelv preceding 
them and cover the whole field of pos- 
sible legislation on the subject. AIR 
1942 FC 17 (20) = 1942 FCR 17 *= ILR 
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Schedule 7, List 2, Entry 8 — Note 1 

(eontd.) 

21 Pat 587 = ILR (1942) Kar (FC) 21 
= 43 Ci'i LJ 481. 

(3) Provisions of Section 129-A Bom- 
bay Prohibition Act (25 of 1949) are 
only ancillary to the legislative power of 
the State Legislature to make a law 
relating to matter under Entry 8. The 
ancillary provisions cannot be considered 
separately from the enactment and fall 
under the same head of Legislation. AIR 
1954 Bom 253 (258) = 1964 (2) Cri LJ 
523 = 66 Bom LR 230. 

(4) Power to tax cannot be deduced 
as ancillary power from legislative en- 
tries. AIR 1969 Mys 23 (35) = (1968) 2 
Mvs LJ 78 (DB). 

2. “Intoxicating liquors.” — (1) The 

words “intoxicating liquors” cover not 
only those alcoholic liciuids which are 
generally used for beverage purposes and 
produce intoxication, but also all liquids 
containing alcohol. AIR 1951 SC 318 
(325) = 1951 SCR 682 = 52 Cri LJ 1361 
** AIR 1951 Nag 58 (73) = ILR (1951) 
Nag 646 = 52 Cri LJ 1140 (FB) ♦* AIR 
1956 Bom 304 (309) (DB) ** AIR 1954 
Mad 643 (645) (DB). 

(2) The definition of liquor in Section 

2 (24) of the Bombay Prohibition Act 
(29 of 1949) and in Section 3 (14) of 

the Punjab Excise Act (1 of 1914) does 
not contravene the provisions of the 
Constitution. AIR 1951 SC 318 (326) = 
1951 SCR 682 = 62 Cri LJ 1361. (AIR 
1951 Bom 210 (FB), Reversed.) AIR 
1953 Puni 77 (78) = ILR (1953) Punj 
618 = 1953 Cri LJ 549 (DB). 

(3) The Stale Legislature is competent 
to make a law with respect to liquor 
even as broadly defined- AIR 1951 SC 
318 (329) = 1951 SCR 682 = 52 Cri IJ 
1361 ** AIR 1954 Mad 643 (645) (DB). 

(4) The regulation in respect of liquors, 
other than consumable liquors. cannot 
exceed the legitimate purpose of assuring 
that non-beverages would not be con- 
sumed to produce intoxication but would 
be used in legitimate manner. AIR 1951 
Nag 58 (73) = ILR (1951) Nag 646 = 
52 Cri LJ 1140 (FB). 

(5) The scheme of regulation intro- 
duced by the amended Bombay Prohibi- 
tion .Act. 1949, in so far as it relates to 
medicinal and toilet preparations which 
are fit for the use as intoxicating liquors 
is reasonable and it is reasonable in re- 
gard to preparations which are unfit for 
such use, with the result that the whole 
of that scheme is reasonable; and since 
it is reasonable, it leads to the further 
consequence that Sections 12 (c) and (d) 
and 13 (b) of the Act which were de- 
clared to be void in the unamended Act 
liv the Supreme Court in AIR 1951 SC 
318 are valid qua such preparations in 
the amended Act. .AIR 1956 Bom 304 
(318, 319) (DB). 

(6) Provisions of the Madras Prohibi- 
tion Act, 1937, except Section 23 (2), in 


so far as they relate to medicinal prC"- 
parations, are regulatory and reasonable- 
in character. AIR 1954 Mad 643 (646) 
(DB). 

(7) The Punjab Intoxicating Spirituous- 
Preparations Import, Export, Transport, 
Possession and Sale Rules, 1952, were 
held not ultra vires the Constitution. 
AIR 1953 Punj 77 (80) = ILR (1953> 
Puni 618 = 1953 Cri LJ 549 (DB). 

(8) The .Assam Liquor Prohibition Act 
1 of 1953, was within the legislative com- 
petence of the Stale Legislature. AIR 
1961 Assam 16 (17) = ILK (1960) 12 
Assam 396. (AIR 1951 SC 318, Foil.) 

(9) Words "Intoxicating liquors” must 
include all preparations made from alco- 
hol whether denatured or not — French 
Polish and Varnish fall within that ex- 
pression. AIR 1964 Guj 59 (66, 67. 68) « 
(1963) 4 Guj LR 1033 (DB). (AIR 1951 
Bom 210 (FB), Not foil.) 

3. This Entry and Entry 41 of List 1. — 

(1) The legislative powers given to Pro- 
vinces under Item 31, List 2, Sch. VII of 
the Government of India Act, 1935 (cor- 
responding to Entry 8, List 2, Sch. VII 
of the Constitution) were expressed in- 
wide terms and there was nothing in 
Item 19 of List 1 to lead the Court to- 
cut down the full meaning of the Provin- 
cial Entry by excluding foreign liquor 
from its purview. AIR 1960 FC 69 (71) 
= 1949 FCR 650 = 51 Cri LJ 1013. 

(2) The Bombay Prohibition Act (25- 
of 1949), in so far as it purported to res- 
trict possession, use and sale of foreign 
liquor, was not- an encroachment on the 
field assigned to the Federal Legislature 
under Item 19, List 1, Schedule VII, 
Government of India Act, 1935. AIR 
1951 SC 318 (322) » 1951 SCR 682 = 
52 Cri LJ 1361. 

(3) If the true nature and character 

of the legislation or its pith and sub- 
stance is not import or export of intoxicat- 
ing liquor but its sale and possession,, 
etc., then such a legislation cannot be 
declared invalid. AIR 1951 SC 318 (323) = 
1951 SCR 682 = 62 Cri LJ 1361 ♦♦ AIR 
1950 FC 69 (71) = 1949 FCR 650 = 51 
Cri LJ 1018 ♦* AIR 1951 Nag 58 (73) == 
ILR (1951) Nag 646 = 52 Cri LJ 1140“ 
(FB) ** AIR 1950 Bom 221 (224) = ILR 
(1950) Bom 290 = 51 Cri LJ 1207 (DB) 
** AIR 1941 Mad 621 (621) = ILR' 

(1941) Mad 701 = 42 Cri LJ 672 (DB). 

(4) It is true that Entry 8, in List 2,. 

does not expressly mention imports, but 
it is well settled that entries in such list 
are enumerative and not exhaustive, and,- 
therefore, legislation with regard to im- 
port of intoxicating liquor would be in- 
cluded within the purview of the entry. 
AIR 1964 Gui 59 (65) = (1963) 4 Guf 

LR 1033 (DB). 

4. Duties on Intoxicating liquors. — ^ 
(1) The duty on the spirit contents of 
medicinal preparations is in reality » 
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9. Relief of the disabled and unemployable. 

[Government of India Act, 1935, Item 32.] 

10. Burials and burial grounds; cremations and cremation grounds 
[Government of India Act, 1935, Item 16.] 


}}' Education including universities, subject to the provisions of 
64, 65 and 66 of List I and Entry 25 of List III. 


Entries 



Iw. Libraries, museums and other similar institutions controlled or financed 
j ancient and historical monuments and records other than those 
aideclared by or under law made by Parliament] to be of national importance. 

[a] SubsUtuted for “declared by Parliament by law" by the Constitution (Seventh 
Amendment) Act, 1956, S. 27 (1-11-1956). 


OBJECTS AND REASONS 
See under List I, Entry 67. 


Schedule 7, List 2, Entry 8 — Note 4 

(contd.) 

duty on intoxicating liquors which has 
always been within the competence of 
the State Legislature. The duty imposed 
on bulk gallon of potable medicinal pre- 
parations is clearly excise duty on medi- 
cinal preparations and is within the ex- 
clusive competence of the Union. The 
two duties are so dissimilar that it is not 
possible to treat the one as substantially 
identical with the other. AIR 1954 Mad 
643 (649) (DB). 

[See also AIR 1958 Cal 203 (207).] 

Schedule 7, List 2, Entry 9 — Note 1 

(1) Where the question arose whether 
the Bombay Refugees Act (22 of 1948), 
the pith and substance of which was the 
relief and rehabilitation of displaced per- 
sons, fell within the head “relief of the 
poor" in Item 32 of List 2 in the Gov- 
ernment of India Act, 1935, it was held 
that though some of the refugees were 
poor, others were fust evacuees, and it 
could not be said that the Act fell with- 
in the legislative head “relief of the 
poor." AIR 1953 Bom 415 (416, 417) = 
ILR (1953) Bom 836. 

Schedule 7« List 2, Entry li — Note 1 

(1) Per Majority: — Use of the expres- 
sion “subject to" in Entry 11 of List II 
clearly indicates that legislation in res- 
pect of excluded matters cannot be under- 
taken by the State Legislature. Entry 
No. 11 List 11 and Entry 66 in List I 
must be harmoniously construed. The 
two entries undoubtedly overlap but to 
the extent of overlapping Entry 66 List I 
must prevail. AIR 1963 SC 703 (715) » 
(1963) 2 SCR 26. (AIR 1962 Guj 88 (FB), 
Reversed.) 

(2) Per Majority: — State Government 
has power to prescribe machinery and 
criteria for admission of qualified 
students to Medical and Engineering 
Colleges run by Government and with 
consent of management to aided Colleges 
also. This power of State Government 
tinder Entry 11 will be good only so long 


as it docs not contravene other laws. 
AIR 1964 SC 1823 (1833) = (1964 ) 6 SCR 


(3) Subject-matter of Sections 10-A to 
16-1 added by U. P. Act 35 of 1958 to 
U. P. Intermediate Education Act (2 of 
1921), falls within the scope of Entrv 11 
of List II. AIR 1966 SC 1307 (1310, 

1311) = (1966) 3 SCR 328. 


(4) The Constitution permits Stale 
Legislature to legislate on trusts and 
trustees, and such State Legislatures are 
constitutionally competent to pass a 
statute like the Jadavpur University Act, 
which comes under Entry 11 of List 2 

* . * . . . ^ ^ 3 and to modify an 

existing trust. AIR 1960 Cal 120 (123) *= 
63 Cal WN 914. 




• • •• 

a State Legislature to enact a law that 
authorises Government to compulsorily 
transfer a Government servant from one 
department to another. 1969 Lab IC 730 
(734) = (1968) 2 Mys LJ 479 (DB). 


(6) Bihar High Schools (Control and 
Regulation of .Administration) Act (13 of 
1960) is a valid law bv virtue of 
entrv 11. 1965 BLJR 844 (848) « ILR 
4.5 Pal 411 (DB). 


(7) The power of State Legislature to 
promulgate Slate Legislation with regard 
to subject-matter of education under 
Entry 11 includes the ancillary and subsi- 
diary power to validate doubtful execu- 
tive action on the same subject, AIR 
1961 Pat 274 (275) = 1961 BLJR 100. 


(8) A Slate Legislature by virtue of 
Entry 11 read with Entry 5 has power 
to pass laws in respect of taking over of 
the management and control of aided 
schools run by Local authorities. AIR 
1966 Punj 232 (238) = ILR (1966) 2 
Punj 241 (DB). 

(9) University of Rajasthan Act (46 of 
1956) is a special Act made by the State 
Legislature in exercise of powers under 
Entry 11. 1968 Lab IC 1605 (1617) = 
1969 Raj LW 47 (DB). 
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13. Communications, that is to say, roads, bridges, ferries, and other means 
of communication not specified in List I; municipal tramways, ropeways; inland 
vvatenvays and traffic thereon subject to the provisions of List I and List III with 
regard to such waterways; vehicles other than mechanically propelled vehicles. 

[Government of India, 1935, Item 18.] 

14. Agriculture, including agricultural education and research, protection 
against pests and prevention of plant diseases. 

[Government of India Act, 1935, Item 20.] 

15. Preservation, protection and improvement of stock and prevention of 
animal diseases: veterinary training and practice. 

[Government of India Act, 1935, Item 20.] 

16. Pounds and prevention of cattle trespass. 

[Government of India Act, 1935, Item 20.] 


17. Water, that is to say, water supplies, irrigation and canals, drainage and 
embankments, water storage and water power subject to the provisions of Entry 56 
of List I. 

[Government of India Act, 1935, Item 19.] 


Schedule 7, List 2, Entry 13 — Note 1 

(1) Action of Calcutta Tramways Com- 
pany Ltd., in fixing and charging fares to 
its passengers does not fall xmder 
Entry 13 of List II. AIR 1960 Cal 396 
(399). 

(2) Minimum Wages Act (1948) ^ falls 

strictly and squarely within the ambit and 
scope of Entry 27 List III. Simply because 
in one respect it trenches into the field 
of Entry 13 of List II it does not become 
unconstitutional. (1963-64) 24 FJR 194 

(197) (Pun.i) (DB). 

Schodiiae 7, List 2, Entry 14 — Note 1 

(1) Though actual tillage is not neces- 
sary to constitute agriculture there must 
be some expenditure of skill and labour 
upon the land itself and not merely on 
the growth of the land. AIR 1954 Cal 
225 (233) (DB). 

(2) The operations, other than the 
basic operations, such as tilling^ of the 
land, sowing of the seeds, planting etc., 
are as much agricultural operations as 
the basic operations themselves. AIR 
1957 SC 768 (788) = 1958 SCR 101. 

(3) Forestry operations carried on to 
help the regeneration and the fresh growth 
of trees in the denuded areas in forests 
come within the meaning of the word 
‘agriculture’. AIR 1967 SC 768 (790) = 
1968 SCR 101 ** AIR 1954 Assam 113 
(123) (SB). 

(4) Having regard to the object of the 
Madras Commercial Crops Markets Act 
(20 of 1933) and its scheme it undoubted- 
ly falls under Entry 14. AIR 1959 Andh 
Pra 398 (403) = (1959) 1 Andh WR 285 
(DB). 

(5) Being a tax by way of excise-duty, 
the Produce Cess Act (1966) cannot be 
related to Entry 14 of List II, The Act 
comes under Entry 84, List I Sch. VII. 
AIR 1969 Ker 176 (177) = 1968 Ker LT 
665. 


(6) Government’s power to make law 
under Entries 14, 11 and 41 of List II, 

Sch. 7 is subiect to provisions of Arti- 
cles 311, 14 and 16. 1969 Lab IC 730 

(734) = (1968) 2 Mys LJ 479 (DB). 
Schedule 7, List 2, Entry 16 Note 1 

(1) It is in pursuance to the directive 
principles contained in Article 48 and in 
exercise of the powers conferred by Arti- 
cle 246 read with Entry 15 in List II of 
Sch* VII that the Legislatures of Bihar 
U. P. and M. P. have respectively enact- 
ed Bihar Act 2 of 1956, U. P. Act 1 of 
1956 and C. P. and Berar Act 52 of 1949, 
as amended up to 1956. AIR 1968 SC 
731 (736) = 1969 SCR 629. 

Schedule 7« List 2, Entry 17 — Note 1 

(1) The Sirhind Canal Rules framed by 
the Punjab Government were adopted 
and enacted as law for the Pepsu State 
by the State Legislature which was well 
within its power under this entry. AIR 
1956 Pepsu 40 (47) (DB). 

(2) U. P. Municipalities Act (2 of 
1916), Section 123 (1) Clause (x) authoris- 
ing the municipal board to impose a 
levy for the water supplied by it is 
covered by Entry 17 and Entry 5 read 
with Entry 66 of List II and hence the 
provision is valid. AIR 1961 All 583 
(586) = 1961 All LJ 386. 

(3) Levy under Section 97 (1) (b) of 

Hyderabad District Municipalities Act (18 
of 1956) is a water tax on lands and 
buildings and comes under Entry* 49 and 
not under Entry 17 of List II. AIR 
1965 Andh Pra 91 (98) = (1964) 2 Andh 
WR 402. 

(4) Entry 17 in List H is wider in 
scope and includes what is contemplated 
in Entry 56 of List I. Unless the Parlia- 
ment declares the extent to which the 
regulation and development of inter-State 
rivers and river valleys are to be e^e- 
dient in public interest, the State has 
full power with regard to all legislation 
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IS. Land, tl\at is to say, right in or over land, land tenures including the 
relation of landlord and tenant, and the collection of rents; transfer and alienation 
of agricultural land; land improvement and agricultural loans; colonization. 
[Government of India Act, 1935, Item 21.] 


Schedule List 2, Entry 17 — Note 1 
(contd.) 

regardins water as contemplated by Entry 
17of Listll. AIR 1956 0rissa 114 (118) = 
ILR (1956) Cut 443 (DB). 

SCHEDULE 7, LIST 2, ENTRY 18 — 

SYNOPSIS 

1. Scope. 

2. *Xand, Hint Is to sny . . « . and the 

collection of rents.” 

3. “Transfers and alienation of agri- 

cultural land.** 

4. Stale Acts falling under this Entry* 

5. Acts covered by Entry 18 and some 

other Entry of List II. 

6. Acts not covered by this Entry. 

7. Powers of taxation, 

8. Central Acts touching this Entry but 

valid. 

1. Scope. — (1) This entry cannot be 
given such an enlarged meaning as to 
include and override the matters included 
in other entries- AIR 1953 Pat 14 (19, 
22) = ILR 31 Pat 921 (FB). 

(2) The legislative head under this 
entry has to be read as a legislative 
category or head comprising land and 
land tenures and all matters concerned 
therewith other than acquisition of land. 
AIR 1955 SC 604 (620) = (1966) 2 SCR 
303 ** AIR 1954 SC 251 (253) = 19M 
SCR 779 *♦ AIR 1952 SC 262 (283) = 
1962 SCR 889, 1020, 1056 = ILR 31 Pat 
665 ** AIR 1951 All 674 (679) = ILR 
(1952) 2 All 46 (FB) •• AIR 1951 Pat 91 
(103) = ILR .30 Pat 454 (SB). 

(3) Administration of evacuee property 
has been treated separately in Entry 41 
of List 3. Therefore, legislative epm- 
petence of Parliament to enact Adminis- 
tration of Evacuee Property Act, 1950 
cannot be questioned on the ground that 
it includes provisions relating to the rela- 
tion of landlord and tenant. AIR 1953 
Sau 73 (75) (DB) ♦* AIR 1952 Pepsu 12 
(14) = 3 Pepsu LR 465. 

(4) This entry must be read as not 
covering regulation of house accommoda- 
tion in cantonment area. AIR 1951 All 
830 (831) (DB). 

(5) The expression “regulation of house 

accommodation” as used in Entry 3 of 
List 1 cannot be construed so as to 
include the aspect of the relation of land- 
lord and tenant contemplated by this 
entry. AIR 1956 Nag 268 (272) =* ILR 
(1956) Nag 618 (DB). (Overruled on 

another point in AIR 1969 NSC 107.) 

(6) The expression “including the control 
of rents" in Entry 3 of List I only means 
that the control of rents contemplated is 
in relation to the house accommodation 


in cantonment area. .MR 1054 Bom 254 
(255. 256) = ILR (1954) Bom 544 (DB). 

(7) “Relationship between laiullortl and 
tenant" in Entry 18 List 2 is limited to 
the matters in respect of eviction from 
open lands and does not extend to liouse 
accommodation. AIR 1070 SC 228 (236) = 
(1960) 2 see 280. (AIR 1954 Bom 254 
and AIR 1961 Pat 207, Overruled.) 

(8) East Punjab Urban Rent Restriction 

Act (III of 1949), is a legislation about 
land and relation of landlord and tenant 
and the collection of rents, authorised 
under item 18 of State List. It has nothing 
to do with regulation of house accom- 
modation in cantonment areas which is 
item 3 of Union List. (1960) 62 Pimj 

LR 142 = ILR (1960) Pun.i 135 (DB). 

(9) Interest of life tenant under the 

Bengal Settled Estates .Xct (Bengal Act 3 
of 1904) is not an indivisible unit. 
In respect of a part of such estate in 
Bihar separate under the Bengal Act the 
Bihar legislature has power to legislate 
under this Entry. As such the validity 
of Bihar Land Reforms Act (30 of 1050) 
cannot be challenged on this ground. AIR 
1959 Cal 767 (772) = ILR (1960) 2 Cal 

556 (SB). 

2. “Land, that Is la say .... and the 
collection of rents.*’ — (1) The particular 
and limited specification of 'agricultural 
land’ in this entry would show that the 
word ‘land’ in this entry relates to land 
in general. AIR 1947 PC 72 (74) = 74 
lud App 12 = 1947 FCR 77 *• AIR 1954 
Raj 2.52 (254, 255) = ILR (1954) 4 Raj 
958 (DB). 

(2) Land comprises both corporeal and 
incorporeal rights and interests. AIR 
1942 FC 27 (31) = 1942 FCR 53 = ILR 
(1942) Lah 623 = ILR (1942) Kar (FC) 
40. 

(3) Land will include permanently 
settled land. • AIR 1943 FC 9 (10) = 
(1943) 5 FCR 33 = ILR 22 Pat 428 = 
ILR (1943) Kar (FC) 17 (Supp). 

(4) Land will include trees standing 
on land, and pasture. AIR 1941 Lah 177 
(180) (FB). (Trees.) •• AIR 1947 PC 72 
(75) z=: 74 Ind App 12 = 1947 FCR 77 
** (1968) 2 Andh WR 273 = ILR (1969) 
Andh Pra 129 (DB) ** AIR 1966 Cal 97 
(98) = 69 Cal WN 833. 

(5) The word ‘land’ is wide enough to 

include buildings standing on land. AIR 
1952 All 703 (705) = ILR (1953) 1 All 

970 (FB) *• AIR 1955 Nag 153 (156, 
157) = ILR (1955) Nag 364 (DB) *• AIR 
1954 Bom 204 (204, 205) = ILR (1954) 
Bom 434 (DB). 

(See also (1962) 66 Cal WN 757.] 

[But see AIR 1953 Pat 14 (19, 22) = 
ILR 31 Pat 921 (FB) •• AIR 1954 Rai 
252 (255) = ILR (1954) 4 Raj 958 (DB).] 
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Schedule 7, List 2, Entry 18 — Note 2 
(contd.) 

(0) Mortgages form a type of transac- 
tion which mav properly be regarded as 
siii generis incidental to land and includ- 
ed within this entry except in so far as 
thev fall within Entries 6 and 7 of List 3. 
AIR 1947 PC 72 (74) = 74 Ind App 

12 = 1947 FCR 77. 

(7) Rights in land include general 

rights like lull ownership or leasehold or 
all such rights. Rights over land would 
include easements or other collateral 
rights, whatever form thev might take. 
AIR 1947 PC 72 (74) = 74 Ind App 

12 = 1947 FCR 77. (Mortgage rights.) ** 
.AIR 1955 Pat 1 (15) = ILR 33 Pat 690 
(SB). 

(8) The words which follow the expres- 
sion “that is to sav” are not words of 
limitation hut of explanation or illustra- 
tion. giving instances which may furnish 
a clue for particular matters. AIR 1947 
PC 72 (74) = 74 Ind App 12 = 1947 
FCR 77. 

(9) The expression "rights in or over 

land" confers on the State Legislature 
wide powers to enact legislation to extin- 
guish. restrict, transfer or convey the 
rights in land. AIR 1957 Bom 252 (259, 
260) (DB). ’ 

(10) The words 'landlord and tenant’ 
are used in this entry in their widest 

(DB^ 

(11) The words ‘landlord and tenant' 
must be held to include an ex-landlord 
and ex-tenant. AIR 1958 Mad 608 (615) = 
ILR (1958) Mad 932 (FB) ** AIR 1956 
Nag .50 (52) = ILR (1956) Nag 264 (DB) 
** AIR 1954 Mad 51 (62) = ILR (1953) 
Mad 1114 (DB). 

(12) The power to regulate the rela- 
tions of landlord-^ and tenants is granted 
to the Legislature under this entry in 
addition to the power granted to make 
laws with respect to contracts and trans- 
fer of propertv concerning agricultural 
land. AIR 1958 Mad 608 (615) = ILR 
(1958) Mad 932 (FB) ** (1967) 33 Cut 
LT 263 = 9 Orissa JD 41 (DB) *• AIR 
1966 Cal 97 (98) = 69 Cal WN 833 •• 
AIR 1959 Assam 147 (156) (DB). 

(13) The power to legislate with res- 
pect to land tenure must be held to 
include not merely th(» power to create 
new tenures but also to afford security 
to those coming on the land bv reason of 
an existing tenure. AIR 1956 Nag 50 
(52) = ILR (1956) Nag 264 (DB). 

(14) The words ‘land tenure' will 
include Jagir tenure. AIR 1952 Hyd 163 
(170) = ILR (1952) Hyd 595 (FB). 

(15) The power to legislate with respect 
to the collection of rents includes the 
power to legislate with respect to the 
remission of rents as well as to their 
collection. AIR 1941 FC 16 (25) = 1940 
FCR no = ILR (1941) Kar (FC) 72 ** 
(1967) 1 Mad LJ 206 = 80 Mad LW 184 
(DB). 


(16) The words ‘collection of rent' are 

wide enough to include the recovery of 
rents. AIR 1942 Cal 587 (591, 592) 

(DB). 

(17) The provision in a statute relating 
to reduction of rent would come under 
relation of landlord and tenant'- AIR 
1952 Mad 203 (210, 211) (DB). 

(18) The expression ‘collection of rents’ 
can also cover collection by agents on 
behalf of the landlord. AIR 1952 Mad 
203 (210, 211) (DB). 


(19) Reading together the entries in 
the three Lists, the word 'land' in this 
Entrv' should be given its full amplitude 
and the use of the words ‘that is to say' 
m it does not justify a different construc- 
tion. AIR 1967 Mad 352 (358) = (1967) 
I Mad LJ 179 (DB). 

(20) Agrarian reforms to relieve concen- 
tration of agricultural lands, providing for 
acquisition of surplus land and its distri- 
bution to landless persons fall within this 
Entry. AIR 1967 Mad 352 (358) = (1967) 
1 Mad LJ 179 (DB). 


(21) Section 18 of the Puniab Security 
of Land Tenures Act (X of 1953) which 
has the effect of converting the tenant 
into the land-owner himself bv virtue of 
the purchase, is also covered by this 
Entry. AIR 1959 SC 619 (623) = 1969 
Supp 1 SCR 748, (AIR 1941 FC 16, Rel. 
on.) 


(22) The provisions of the Punjab 

Security of Land Tenure Act deal with 
the landlord's rights in land in relation 
to his tenant, so as to modify the land- 
lord's rights in land and correspondingly 
to expand the tenant’s rights therein. AIR 
1959 SC 619 (622, 623) = (1969) Sopp 

(1) SCR 748. 

(23) This Entry read along with Arti- 
cle 246 (3) has vested exclusive power in 
the State to make laws with respect to 
rights in or over land, land tenures 
including the relation of landlord and 
tenant. AIR 1959 SC 619 (522, 623) = 
(1959) Supp 1 SCR 748. 


3. '^Transfer and alienation of agri- 
cultural land.’’ — (1) The expression ‘agri- 
cultural land’ must be taken to include 
lands which are used or are capable of 
being used for raising any valuable plants 
or trees or for any other purpose of 
husbandry. AIR 1951 Orissa 11 (14) = 
ILR (1950) Cut 322 (DB) •• AIR 1944 
Mad 401 (401, 402) = ILR (1945) Mad 

61 (DB) ** ILR (1966) 2 Ker 567 = 1966 
Ker LT 1149 (DB). 

(2) Pasture is sufficiently allied to 
agriculture generally and as such is with- 
in the general scope of an enactment 
dealing with agricultural land- AIR 1947 
PC 72 (75) = 74 Ind App 12 = 1947 FCR 
77. 

(3) The expression ‘agricultural land’ 
does not include forest land or land used 
for planting trees for being used for fuel. 
AIR 1944 Cal 421 (424, 425) (DB). 
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Schedule 7, List 2, Entry 18 — Note 3 
(contd.) 

(4) ‘Agi'icultural land' will also cover 
an interest in such land or riglils in or 
over such land. AIR 1947 FC 17 (18, 
191 = 1947 FCR 12 = ILR (1947) Kar 
(FC) 39 = ILR (1948) 1 Cal 9 •* AIR 
1947 FC 12 (13) = 1946 FCR 135 = ILR 
(19471 Kar (FC) 28. 

(51 It was held in the undermention- 
ed case that ‘transfer’ would include a 
partition in a Hindu ioint family. AIR 
1956 Mad 642 (650) = ILR (1956) Mad 

785 (DB). 

4, State Acts falling under this Entry. — 

(1) The following Stale Acts are covered 
Jby this Entry. 

(a) Orissa Private Lands of Rulers 

(.Assessment of Rent) Act (13 of 

1958). AIR 1961 Orissa 131 (132) = 
26 Cut LT 652 (DB). 
tb) The Hyderabad Tenancy and Agri- 
culturists Act (XXI of 1950). AIR 
1964 Andh Pra 514 (517) = (1964) 

1 Andh WR 319 (DB). (Overruled 
on another point in AIR 1967 Andh 
Pra 148 (FB).) 

(c) Orissa Private Lands of Rulers 

(Assessment of Rent) Act (13 of 

1958), Section 2 (h). AIR 1964 SC 
1195 (1199, 1200) (1964) 6 SCR 

301. 

(d) Provisions of Orissa Land Reforms 
(.Amendment) Act (1965), Chap. Ill 
and Sections 33, 27 and 1. (1967) 
33 Cut LT 263 = 9 Orissa JD 41. 

•(e) The Punjab Security of Land 
Tenure Act (X of 1953) as amend- 
ed by Act (XI of 1955). AIR 1959 
SC 519 (524) « (1959) Supp (1) 
SCR 748. 

■ff) Section 17, Bombay Tenancy and 
.Agricultural Lands (Gujarat Amend- 
ment) Act, 1960. AIR 1966 Guj 183 
(185)= (1965) 6 Guj LR 727 (DB). 
>(g) Provisions of W. B. Non-Agricul- 
tural Tenancy Act (20 of 1949). 
Section 6 (2) (a). AIR 1966 Cal 
07 (98) = 69 Cal WN 833. 

(2) Bombay Tenancy and Agri. Lands 

fAmcndmenl) Act was, broadlv stated, a 
legislation in regard to the rights in and 
over land or categories specificallv re- 
ferrod to in this Entrv. It is valid. AIR 
1950 SC 459 (463, 472, 473) = (1959) 

Supp (1) SCR 489 = 61 Bom LR 811. 

(3) The Legislature was competent 
under Entry 18 of List II, to enact Sec- 
tion 8 of the Ajmer Abolition of Inter- 
mediaries and Land Reforms Act (3 of 
1955), even with retrospective effect. 
AIR 1959 SC 475 (477) = (1959) Supp 
(1) SCR 489. 

(4) Vindhya Pradesh Abolition of 

Jagirs and Land Reforms Act (1952), Sec- 
tions 22, 7 (1) — Section 22 is constitu- 
tional and not colourable piece of legisla- 
tion- AIR 1960 SC 796 (799, 800) = 

0960) 3 SCR 106. 

(5) (U. P.) Rampur Thekadari and 

if’attedari Abolition Act, 1953 (10 of 1954), 


Section 2 (6) — .Act is within legislative 
competence of U. P. Legislature under 
this Entry — It abolishes leases granted 
bv Ruler of erstwliilo Rampur Slate to 
Thekedars and Pallcdars. AIR 1950 SC 
909 (014). 

(6) Assam Land and Revenue Regula- 
tion (1886) mav fall under Entry 18 of 
List II and not Entry 23 of List II of 
the Constitution, as in pith and substance 
it is an Act relating to land. AIR 1906 
Assam 107 (109) (DB). 

(7) Section 5-.\ held to be a part of 

llie whole .Act Estates .Acquisition .Act, 

1953 (W. B. 1 of 1954) which is a mea- 
sure of reforms of land tenure. Therefore 
enactment of Section 5-.A is covered bv 
Enli-v 18. ILR (1966) 1 Cal 495 (.586) 

(DBi. 

(8) The pith and substance of Biliar 
Land Reforms .Act (30 of 19.50) (as 
amended bv Bihar .Act 20 of 1954) is 
with reference to land and acquisition of 
land. (19.55) ILR 31 Pat 57 (DB). 

(9) The .Andhra Pradesh Buildings 
(Lease. Rent and Eviction) Control Act, 
19.50 Is essentially and mainlv a Icgis- 
lalifm relating to the relations between 
landlords and tenants of buildings in the 
matter of lease, rent and eviction alone. 
(1968) 2 Andh WR 273 = ILR (1969) 
Andh Pra 129 (DB). 

(10) The various aspects deal with in 
Bombay Town Planning Act 1954 (27 of 
195.5) as amended bv Gujarat Act (52 of 
1963), Section 1 can be considered to deal 
with land and the .State Legislature is 
competent to enact the measure under 
this Entry. AIR 1967 SC 1373 (1.381) = 
(1067) 3 SCR 65. 

(11) Madras Buildings (Lease and Rent 
Control) Act (18 of lOCOl. vScclion 1 is 
valid — Subject is covered bv this Entry. 
AIR 1967 Mad 57 (61) = (1966) 2 Mad 
L.T 68 (FB). 

(12) Madras Estates Land (Redxiclion 
of Rent) Act (Madras 30 of 1047) as 
amended). Section 3 is enacted under 
Item 21 of List 11 of Sch. 7 of Govern- 
ment of India .Act 1935 (corrc.sponding to 
Entrv 18 of List II) dealing with land. 
AIR 1962 SC 1687 (1690) = (1963) 1 SCR 
778. 

(13) The Bombay Land Tenure Aboil, 
tion Law’s (Amendment) Act 19.58 was 
held to be within competence of the legis- 
lature under this entrv. AIR 1962 SC 821 
(842) = 1962 Supp (2) SCR 411. 

(14) Punjab Consolidation of Land Pro- 

ceedings (Validation) Act, 1957 dcabs with 
three classes of properties. The Slate 
Legislature was competent to enact the 
Act. No provision of the Act goes 
bevond the legislative competence of that 
bodv under this Entrv. AIR 1959 Punj 8 
(11, 12. 13) = 60 Punj LR 461 (FB). 

(Overruled on another point in AIR 1959 
SC 519.) 

(15) The legislative competence of the 
Bihar legislature to introduce the second 
proviso to Section 10 (2) of Bihar Land 
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(contd.) 

Relomis Act (30 of 1950) can be found 
in Entry 18 of List II. AIR 1968 Pat 50 
(57i (DB). 

(16) E. P. Evacuees (Administration of 
Properly) Act (14 of 1947) — Adminis- 
tration of^ Evacuee Properly (Chief Com- 
missioners’ Provinces) Ordinance (12 of 
1940) — Enactments are valid as regards 
property in the nature of land but are 
invalid so far as property other than 
land is concerned. AIP. 1960 Punj 341 
(345, 346) = 62 Punj LR 475 (FB). 

5. Acts covered by Entry 18 and some 
other Entry of List II. — ( 1 ) Acts covered 
by Entries 18 and 45. 

(a) Bombay Merged Territories and 
.Miscellaneous Alienations Abolition 
Act (92 of 1955) — Act falls within 
Article 31-A of Constitution. AIR 
1966 Guj 149 (156) (DB). 

(b) Bombay Saranjam, Jahagirs and 

other Inams of Political Nature 
Resumption Rules, 1952. (1963) 2 

Mys LJ 164 (FB). 

(c) The Madras Inam Estates (Aboli- 
tion and Conversion into Ryotwari) 
Act (26 of 1963). (1967) T Mad LJ 
206 = 80 Mad LW 184 (DB). 

(d) Punjab Resumption of Jagirs Act 
(39 of 1957), Section 2 (5) — As 
imserted bv Amendment Act of 1959 
— -Amendment is intra vires. AIR 
1962 SC 1305 (1313) = (1962) Supp 
3 SCR 346. 

(2) Assam Fi.vation of Ceiling on Land 
Holdings Act (1 of 1957) — The State 
Legislature had legislative authority to 
enact the law under Entry 18 of List II 
and Entry 42 of List III read with Arti- 
cles 245 and 246. AIR 1959 Assam 147 
(152) (DB). 

(3) Kerala Agrarian Relations Act (5 of 
1961) has been passed under item 18 of 
List II and item 42 of List III — Act is 
not a colourable piece of legislation on 
the ground of being a device to take 
money from land-owners. AIR 1962 SC 
723 (727, 728, 729) = 1962 Supp (1) SCR 
820. 

(4) M. B. Muafi and Inam Tenants and 
Sub-lcnants Protection Act (32 of 1954), 
Section 4. Entry 65 of List II read with 
Entry 18 of List II gives the State Legis- 
lature exclusive powers to create and 
determine powers and jurisdiction of 
Courts in respect of land. AIR 1957 Madh 
B 63 (63) = 1957 Jab LJ (Madh B) 50. 

(5) The Bengal Tenancy Act (8 of 
1885), governs land, the landlord and 
the tenant which is covered by Entry 18 
of List II. Section 49-J incidentally tren- 
ches upon the law of registration but is 
not constitutionally invalid AIR 1968 Pat 
198 (200) = 1968 BLJR 19 (DB). 

(6) Madras Land Reforms (Fixation of 
Ceiling on Land) Act is within the legistla- 
tive competence under List 2, Entry 18 
and List 3, Entry 42 — (Madras Land 
Reforms (Fixation of Ceiling on Land) 


Act (58 of 1961), S. 1). AIR 1967 Mad 
352 (359) = (1967) 1 Mad LJ 179 (DB). 

6. Acts not covered by this Entry. — ( 1 ) 
The United Khasi-Jaintia Hill District’ 
(Transfer of Land) Act 1953 is ultra vires 
of the District Council. AIR 1968 Assam 
43 (47) (DB). 

(2) Bombay Land Tenures Abolition 
(Recovery of Records) Act (50 of 1953) 
dealing with land records would not fall 
within scope of Entry 18, but fall within 
scope of Entry 45 of List II. AIR 1962 
Gui 18 (19) = (1961) 2 Guj LR 594. 

7. Powers of taxation. — (i) Entry 18 
of List 11 does not take away the powers 
of the Parliament to pass an enactment 
imposing tax in respect of land. AIR 

1960 Andh Pra 115 (116, 117) = (1960) 

1 Andh WR 153 (DB). 

(2) Taxation on land on which forest 
stands is permissible and legal under 
Entry 49 — Entry 49 and Entry 18 deal 
with entirely different subjects. AIR 1961) 
SC 652 (664) = (1961) 3 SCR 77. 

(3) Gift Tax Act (1958), S. 1 — Tar 
on gifts of agricultural land is fully 
within Entry 97 of List 1, read with Arti- 
cle 248 and is not covered by Entries 18 
and 47 of List 2 — Act held valid. AIR 
1963 Mad 419 (422, 423) = (1963) 2 Mad 
LJ 192 (DB) *• AIR 1962 Ker 97 (103) = 

1961 Ker LT 859 (DB). 

(4) Surcharge is part of land revenue 
— Land Revenue can be increased by 
State Legislature though not by Govern- 
ment during settlement. Madras Land 
Revenue Surcharge Act (19 of 1954) and 
Madras Land Revenue (Additional Sur- 
charge) Act (30 of 1955) are valid. AIR 

1960 Mad 543 (546, 547) = (1959) 2 Mad 
LJ 344. 

(5) Power to legislate , with respect to* 
transfer of agricultural lan^ — Does not 
include power to levy tax in respect of such 
transfer. AIR 1962 Ker 97 (102, 103) = 

1961 Ker LT 859 (DB). 

8. Central Acts fouchiog this Entry but' 
valid. — (1) Hindu Succession Act (1956), 
Section 14 — Rights of Hindu female over 
land — Section entrenches on Entry 18 
of State List — But being legislation 
under Entry 5 of List III is valid. AIR- 
1960 Punj 666 (669) = 62 Pun LR 655 
(FB). 

(2) Provisions of Section 14 of Hindu- 
Succession Act, 1956 apply to agricultural 
lands as the matter is covered by Entry 5 
of List III. AIR 1964 All 165 (166, 167). 

(3) Tax on gift of agricultural land — 
State legislature not competent to make 
laws for levy of tax on transfer and 
alienations of agricultural land — Gift 
Tax Act (1958) held not ultra vires 
powers of Parliament. AIR 1965 Punj 65 
(66) = 1964 Cur LJ 412 (DB). 

(4) Conflict between 'existing Indian 
Law’ (viz. Land Improvement Loans Act, 
1883 and Agriculturists Loans Act 1884) 
which is within exclusive field of State 
under Entry 18 of List II and Central Act 
(Displaced Persons Compensation and- 
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19. Forests. 

[Government of India Act, 1935, Item 22.] 

20. Protection of wild animals and birds. 

[Government of India Act, 1935, Item 25.] 

21. Fisheries. 


22. Courts of wards subject to 
bered and attached estates. 


the provisions of Entry 34 of List I; 


encum- 


23. Regulation of mines and mineral 
of List I with respect to regulation and 
Union. 


dc\-elopment subject to the provisions) 
development under the control of the 


[Government of India Act, 1935, Item 23.] 


Schedule 2, 
(contd.) 


List 2, Entry 18 — Note 8 


Rehabilitation) Act 19.54, Section 30 
covered by Item 27 of List III) — Central 
Act prevails. AIR 1961 Punj 34 (41, 
42) = 62 Puni LR 795 (FB). 


(5) Mineral Concession Rules (1960) 
are covered by List 1. Entry 54 and not 
by List 2, Entry 18. AIR 1963 Madh 
Pra 213 (215) = 1963 MPLJ 274 (DB). 

(6) The Indian Legislature has not pur- 

ported to legislate in regard to the sub- 
lecl covered by item 18 of List II in 
enacting Section 45-B of the Banking 
Companies Act (1949) as amended in 

Mad 403 (410) = 71 

Mad LW 291. 

(7) The legislative powers of the 

Parliament in Entry 32 of List I cannot 
be taken as abridged by the legislative 
powers under Entry 18 in List II. In this 
approach, the Public Premises (Eviction 
of Unauthorised Occupants) Act 1958 is 
applicable to agricultural land of the 
Union with the Military authorities. (1967) 

== U967) 1 Puni 869 

(DB). 


Schedule 7, List 2, Entry 19 — Note 1 

(1) Natural forests where growth is 
entirely spontaneous and there is not 
employment of human labour and skill 
would be covered by this entry. AIR 1954 
Assam 113 (125, 126) (SB). 


sense that a loresl must nccc.ssarilv be 
on land but the list itself clearly recog- 
nises that lorests are something distinct 
Irom land. AIR laVl Pat 05 (70) (DB). 


willnn Its scope even the income from 
forestry operations when it falls within 
the dennition of ‘agricultural income’ as 
given in Article 360. Clause (11. AIR 1957 
SC 768 (772) = 1958 SCR 101. 


(7) Power to legislate with respect to 
forests includes a power to legislate with 
respect not only to alTorostnt ion but also 
to disafforestation. AIR 1941 FC 16 (‘>5) 
= 1940 FCR no = ILR (1941) Kar 
(FC) 72. 


(8) This entry and Enirv 49 deal with 
entirely different subieefs. While lax on 
forest cannot be imposed, tax on land 
on which forest stands is permissible 
AIR 1961 SC 652 (564) = (1961) 3 SCR 
77. (Per Sarkar J.) AIR 1963 Ker 31 

(42) = 1962 Ker LT 826. 

Schedule 7, List 2, Entry 21 — Note 1 

(1) This entry read with Entry 57, 
List 1. makes it clear that the States 
have the competence to legislate gene- 
rally on fisheries and fishing in the terri- 
torial waters. AIR 1954 Mad 291 (301) =» 
ILR (1953) Mad 1175 (DB). 


(2) There is some overlapping so far 
as the Entries 14 and 19 are concerned. 
The term ‘agriculture’ is very wide and 
it includes even 'forestry.’ AIR 1967 SC 
768 (773) = 1958 SCR 101 •• AIR 1954 
Assam 113 (116) (SB). 

(3) There is no danger of any conflict 
between Entries 14 and 19 as both of 
them fall in the same list and the State 
Legislature has exclusive powers to make 
laws in respect of them. AIR 1954 Assam 
113 (126) (SB). 

^ (4) It cannot be said that because 
‘forest’ is covered by the expression 
agriculture,’ this entry is redundant. AIR 
1954 Assam 113 (126) (SB). 

(6) There may be some overlapping 
between this entry and Entry 18 in the 


(2) "Fisheries” include not only the 
regulation of fishing but also its prohibi- 
tion in particular places or at particular 
limes. AIR 1941 FC 16 (26) = ILR 
(1941) Kar (FC) 72 = 1940 FCR 110. 

Schedule 7, List 2, Entry 22 — Note 1 
(I) C. P. Court of Wards Act (24 of 
1899) was covered by Entry 22 of List 11. 
AIR 1961 Madh Pra 197 (198) = 1961 
MPLJ 164 (DB). 

Schedule 7, List 2, Entry 23 

!• Regulation of mines and mineral 
development. — (1) It is competent for 
the State Legislature to enact laws for 
mining and mineral development under 
this entry but It is subiect to the laws 
of the Union about the same under En- 
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24. Industries subject to the provisions of ^[Entries 7 and 52] of List I. 
[Government of India Act, 1935, Item 29.] 

[a] Substituted for “Entry 52” by the Constitution (Seventh Amendment) Act, 1956, 
S. 28 (1-11-1956). 

OBJECTS AND REASONS 

“.'Mthough the Union List has two entries 7 and 52 relating to industries, the latter 
alone is referred to in Entry 24 of List II. The omission of the Entry 7 of List I appears 
to be due to an oversight and is sought to be rectified.” — S. O. R. 


Schedule 7, List 2, Entry 23 — Note 1 

(contd-) 

try T)-! of the Union List. 'AIR 1952 Mys 
84 (8.5) = ILR (1952) Mys 278 = 1952 
Cri LJ i;)48 (DB). 

(2) To the extent that there is no such 

declaration, as is contemplated bv En- 
try 54, List I “regulation of mines and 
mineral deyelopment” belongs to the Stale 
List under Entry 23. AIR 1959 Cal 222 
(225) (DB) ** AIR 1961 SC 459 (469) •* 
AIR 1968 Madh Pra 17 (18) = 1967 

.MPLJ 728 (DB). 

(3) The Orissa Mining Areas Develop- 

ment Fund Act (27 of 1952) is supersed- 
ed by the Mines and Minerals (Regula- 
tion and Development) Act 1957. AIR 
1964 SC 1284 (1292) = (1964) 4 SCR 

461. (AIR 1962 Orissa 24, Affirmed.) 

(4) Notice of demand made on 1-8- 
1960 under Orissa Act 27 of 1952 for 
fees accruing prior to 1-6-1958 is valid 
and amount can be recovered notwith- 
standing disappearance of Orissa Act. 
AIR 1964 SC 1284 (1295)= (1964) 4 SCR 
461. (.\IR 1962 Orissa 24, Reversed.) 

(5) The State Legislature was com- 
petent in 1952 to legislate on the subject 
in view of the express power under En- 
try 23 of List II and pass the Orissa 
Mining Areas Development Fund Act (27 
of 1952). AIR 1962 Orissa 24 (28) = 28 
Cut LT 66 (DB). (Reversed on another 
point in AIR 1964 SC 1284.) 

(6) Bombay Municipal Corporation Act 
(3 of 1888) fairly and squarely falls with- 
in Entries Nos. 1. 5, 6 and 23 of List II. 
(1965) 67 Bom LR 484 = ILR (196.5) 
Bom 899 (DB). 

(7) Assam Land and Revenue Regula- 
tion (1886) may fall under Entry 18 of 
List II and not Entry 23 of List II of 
the Constitution. AIR 1966 Assam 107 
(109) = ILR (1965) 17 Assam 347 (DB). 

(8) Orissa Mining Areas Development 
Fund Act (27 of 1952), Section 4 — Cess 
levied under is neither a tax nor a duty 
of excise but is a fee. AIR 1961 SC 459 
(467, 468) = (1961) 2 SCR 537. 

(91 Orissa Mining Areas Development 
Fund Act (27 of 1952) — Subject-matter 
of Act falls under List 2, Entries 23 and 
66 of Sch. 7 — Validity not impaired by 
List 1, Entries 52 and 54 read with Cen- 
tral Act 65 of 1951 and Central Act 53 
of 1948 respectively. AIR 1961 SC 469 
(478) = (1961) 2 SCR 537. 


2. MioOr minerals. — (1) Brick earth 
is mineral and its inclusion in definition 
of ‘minor minerals’ is not ultra vires the 
Constitution, Seventh Schedule. AIR 1965 
Pat 491 (499) = 1966 BLJR 325 (DB). 

(2) The Rajasthan Minor Mineral Con- 
cession Rules, 1955, were and are within 
the legislative competence of the State. 
AIR 1958 Raj 140 (142) (DB). 

(3) State Government has the power 
to impose royalty in respect of minor 
minerals. AIR 1965 Pat 491 (496) = 1966 
BLJR 325 (DB). 

(4) Demand of dead rent or royalty in 
respect of leases granted prior to date 
of commencement of Bihar Mineral Rules 
1964 from October 64 was legal and .justi- 
fied as under this Entry. AIR 1968 Pat 
50 (57, 58, 59) (DB). 

Schedule 7, List 2, Entry 24 ~ Note 1 

(1) Dhotis (Additional Excise Duty) 
Act, 1953, was within the legislative com- 
petence of Parliament under Entry 84 of 
the List 1 read with Article 369. Merely 
because the imposition of such a duty 
may have the effect of exercising control 
on a certain trade would not take the 
matter out of exclusive competence of 
the Union Government. AIR 1955 Raj 
114 (119) = ILR (1955) 5 Raj 832 (DB). 

(2) 'Industry' in its wide sense would 
be capable of comprising three different 
aspects: (1) raw materials which are an 
integral part of industrial process, (2) 
the process of manufacture or produc- 
tion, and (3) the distribution of the 
products of an industry. The second 
aspect would come under List 1, Entry 
52 and List 2, Entry 24. AIR 1966 SC 
676 (696, 696) = 1956 SCR 393. 

(3) Central Excises and Salt Act (1944), 
Sections 6, 8 — Act is within legislative 
competence of Central Legislature under 
List 1, Item 45 of the Government of 
India Act, 1935 — Incidental encroach- 
ment on Item 27 or 29 of List 2 (of Gov- 
ernment of India Act 1935) does 
affect its validity. AIR 1960 SC 424 (429) 
= (1960) 2 SCR 362. 

(4) The expression ‘industry” in Entry 
52 of List I bears the same meaning ^ 
that in Entry 24 of List II. W. B. On- 
ental Gas Company Act, I960 is vali^ 
AIR 1962 SC 1944 (1052) = (1962) Sopp 
3 SCR 1. (AIR 1961 Cal 267, Affirmed.) 
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25. Gas and gas-works. 

[Government of India Act, 1935, Item 26.] 

Entr>?®33 Stlst^IlL “> fhe provisions of 

[Government of India Act, 1935, Item 27.] 

Entr^ 33 ^{^UstlU distribution of goods subject to the provisions of 

[Government of India Act, 1935, Item 29.] 

Schedule 7, List 2, Entry 25 — Note 1 

(1) Gas and gas works are wilhin 
•exclusive Held allotted to Stales under 
Entry 2o of List II. W. B. Oriental Gas 
•'Company Act, 1960 is constilutionallv 
valid. AIR 1962 SC 1044 (1052) = (loe**) 

S«PP 3 SCR 1. (AIR 1961 Cal 267, 

Atfirmed.) 

Schedule 7, List 2, Entry 26 — Note 1 

(1) .\n Act which in pith and subst- 
ance relates to the subject-matter of this 

•entry is within the competence of the 
Legislature to enact. AIR 1955 SC 
182 (188) *♦ air 1953 Cal 458 (460) (SB) 

(2) Under this entry the Stale Legis- 
lature can regulate the hours, place, date 
and the manner of sale of any particular 
commodity or commodities, it can pro- 
nibit sales of particular commodities on 
-particular days or make a provision to 

Ara effect in a different manner. 

SC 316 (315) = 1951 SCR 671 
= 62 CrI LJ 1237. 

(3) Regulation for controlling produc- 
tion and distribution — - Provision plac- 
mg embargo on export outside province 
is within the ambit and scope of the re- 
gulation. AIR 1953 SC 83 (88) = 1953 

fS 52 ^ 5 " = 

(4) The State Legislature has power 
to make laws to regulate the movement 
of goods inside the State itself by the 

air 1952 Orissa 260 
(266) = 1952 Cn LJ 1354 (DB). 

(5) The ^mbay Price Competitions 
Control and Tax Act (54 of 1948) is a 
law with respect to betting and gambling 
under Entry 34 of this list and therefore 
no question of its invalidity on the 
ground of over-stepping the limits of 
this entry can arise. AIR 1957 SC 699 
(710, 721, 722) = 1967 SCR 874. (AIR 
1956 Bom 1, Reversed.) 

^ (6) Activities commonly known as 
‘hoarding” and “black-marketing in food 
and cloth,” even assuming they are acti- 
'vities which can properly fall under En- 
try 26 or 27 of List 11 only, are not ex- 
cluded from the ambit of the words “sup- 
'.plics and services” in either Entry 3 
List 3 or Section 3 of the Preventive 
Detention Act, 1950. AIR 1951 Pat 47 
(51, 52) = ILR 30 Pat 630 = 52 Cri LJ 
406 (DB). 


(7) Central Excises and Salt Act (1944), 

Sections 6, 8 — Act is within legislative 
competence of Central Legislature under 
Listl, Hem 45ofllie Government of India 
Act. ]93.) — Incidental encro.achment on 
Item 27 or 29 of List 2 does not affect 
its v.aliditv. AIR 1960 SC 424 (429) = 

(1960) 2 SCR 362. 

(8) Provisions of Ilvdcrabad General 
Sales Tax .-Vet (14 of 1940), Sections 11 
(2), 20 (c). not covered bv Entry 54 of 
List II nor justified as ancillary provision. 
Entry 26 of List II also not applicable. 
The provisions are ultra vires the State 
Legislature. AIR 1964 SC 922 (924, 925) = 
(1964) 6 SCR 867. (AIR 1960 Andh Pra 
.395 (DB). Reversed; AIR 1963 Mad 111, 
Overruled.) 

(9) .Andhra Pradesh General Sales Tax 

Act (^T of 1957). S. 5 (c) (as amended 
by Act XVI of 1963) lield ultra vires of 
the Constitution being in pari materia 
with Section II (2) of the Hyderabad 
General Sales Tax .Act 1950. (1968) 22 

STC 222 (Andh Pra). 

(9a) Section 8-A (4) of U. P. Sales Tax 
Act (1948) is ultra vires. .AIR 1968 All 193 
(19.3. I96i. 

(lOl This Entry, whieli invests the 
Slates with exclusive niilhoritv to legis- 
late in respect of trade and commerce 
within llie State docs not derogate from 
the authority conferred bv Entry 21 of 
List III. AIR inCO SC 107.3 (1078) = 

(I960 ) 3 SCR 742. 

(11) .Ajmer Shops and Commercial 
Establishment .Act (4 of 1956) — Sec- 
tions 11 and 12 of the Act fell both 
wilhin Item 24 of List III and Item 26 
of List II. AIR 1959 Raj 257 (258, 2.59) = 
1959 Raj LW 247 (DB). 

(12) Though a law in Fonvard Con- 
tracts would also be a law with respect 
to trade and commerce coming under 
Entiw 26 in List II, Entry 48 in List I 
being a specific one must be excluded 
from the general Entry 26 in List II. 
Thus the Forward Contracts (Regulation) 
Act (1952) falls under Entry 48 in 
List I or Entry 7 of List III and Is 
valid. AIR 1963 SC 90 (94, 95) = (1963) 

S SCR 209 •* AIR 1964 Ker 92 (96) = 
1963 Ker LT 958 (DB). 

Schedule 7, List 2, Entry 27 — Note 1 

(1) This entry confers on the State 
Legislature power to restrict the move- 
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28. Markets and fairs. 

[Government of India Act, 1935, Item 27.] 

29. Weights and measures except establishment of standards. 

[Government of India Act, 1935, Item 30.] 

80. Money-lending and money-lenders; relief of agricultural indebtedness. 
[Government of India Act, 1935, Item 27.] 


Schedule 7, List 2, Entry 27 — Note 1 

(contd.) 

meiU of goods within the State by issue 
of permits- AIR 1952 Orissa 260 (266) = 

1952 Cri LJ 1354 (DB). 

(2) The Slate Legislature can fix 
prices for goods. AIR 1946 Cal 197 (204) 
= ILR (1947) 2 Cal 95 (DB). 

(3) The State Legislature can lay an 
embargo on e.xport out of the State in 
order to elTectiveW control the produc- 
tion and distribution of goods for the 
purpose of maintaining or increasing 
their supply within llie Slate itself. AIR 

1953 SC 83 (80) = ILR (19.53) Piin) 639 
= 1953 SCR 319 = 1953 Cri LJ 525. 

(4) A law which enables orders to be 
made for regulating the distribution of 
articles by requiring them to be sold to 
specified persons and to provide for inci- 
dental matters and entering and search- 
ing premises and for the issue of licences 
is a law relating to distribution of goods. 
AIR 1946 Cal 197 (203) - ILR (1947) 2 
Cal 95 (DB). 

(5) Cloth Is an article and therefore 
‘goods' williin the meaning of the defini- 
tion in Article 366 (12) and a law can 
be made with respect to its distribution. 
AIR 1946 Cal 197 (203) = ILR (1947) 2 
Cal 95 (DB). 

(6) Sugarcane being ‘goods’ fell direct- 

ly under this entry and within the ex- 
clusive iurisdiction of the Stale Legisla- 
ture when it passed the U- P. Sugarcane 
(Regulation of Supply and Purchase) .Act, 
24 of 1953. AIR 1956 SC 676 (691) 

1956 SCR 393. 

(7) Central Excises and Salt Act (1944), 
Sections 6, 8 — Act is within legislative 
competence of Central Legislature under 
List 1, Item 45 of the Government of 
India Act, 1935 — Incidental encroach- 
ment on Item 27 or 29 of List 2 does 
not affect its validity. AIR 1960 SC 424 
(429) =: (1960) 2 SCR 362. 

(8) The pith and substance of the For- 

ward Contracts (Regulation) Act, 1952 is 
to regulate 'future market’ which comes 
under Item 48 of List I- It incidentally 
affects ‘supply and distribution of goods' 
covered bv Entrv 27 of List II. Act Is 
valid. AIR 1959 Cal 89 (91, 92) (DB). 

(Reversed on another point in AIR 1963 
SC 90 ) 

Schedule 7, List 2, Entry 28 — Note 1 

(1) Central Excises and Salt Act 
(1944), Sections 6, 8 — .Act is within 
legislative competence of Central Legisla- 
ture under List 1 Item 45 of the Govern- 


ment of India Act, 1935 — Incidental en- 
croachment on Item 27 or 29 of List 2' 
of the Government of India Act does 
not affect its validity. AIR 1960 SC 424 
(429) = (1960) 2 SCR 362. 

(2) The State Legislature has been 

given power to legislate on markets under 
this Entry. AIR 1958 Assam 156 (159) 

(DB). 

(3) The power to regulate mines and 
minerals development belongs to the State 
Legislature. AIR 1968 Madh Pra 17 (18) 

= 1967 MPLJ 728 (DB). 

(4) Punjab State Legislature is com- 
petent to enact Punjab Cattle Fairs 
(Regulation) Act (6 of 1968) by virtue of 
Entry 28 of List 2 of 7th Schedule. AIR' 
1969 SC 1100 (1103). (AIR 1968 Punj 391, 
Overruled.) 

(5) Merely because a building can be 
used for any purpose including that of 
market, a legislation regulating mainly 
relations between landlords and tenants 
does not ipso facto become legislation on 
markets. ILR (1969) Andh Pra 129 = 
(1968) 2 Andh WR 273 (281) (DB). 

Schedule 7, List 2, Entry 29 — Note 1 

(1) The object of Madras Commercial 
Crops Market Act (20 of 1933) — Provi- 
sions of Act come within purview of 
Entry 29 of List II. AIR 1959 Andh Pra 
398 (403) = (1959) 1 .Andh WR 285. 

Schedule 7, List 2, Entry 30 — Note 1 

(1) Where an Act passed by a State 
Legislature deals, in pith and substance, 
with money-lending and money-lenders, 
the fact that it incidentally invades the 
Union field with regard to promissory 
notes does not make it ultra vires the 
State’s Legislative competence. AIR 1947 
PC 60 (63, 64, 65) = 74 Ind App 23 = 
1947 FCR 28 ♦* AIR 1952 Pat 39 (40) = 
ILR 30 Pat 1075 (DB). 

(2) The pith and substance of the 
Madras Agriculturists* Relief Act (4 of ^ 
1938) cannot be said to be legislation 
with respect to negotiable instruments or 
promissory notes. AIR 1941 FC 47 (60 ' 

= ILR (1941) Kar (FC) 25 = 1940 FCR 

(3) SubjecLmatter of Section 9. 

cuee Interest (Separation) Act 1951, falls 
within the ambit of Entries 18 and 30 of 
State list and is valid. AIR 1954 
261 (263) = ILR (1955) Puni 509 (DB) 

(4) Central Excises and Salt Act 
(1944), Sections 6, 8 are within legislative- 
competence of Central Legislature under 
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31. Inns and inn-keepers. 

[Government of India Act, 1935, Item 28,] 

regulation and winding up of corporations other than 
those specified m List I, and universities; unincorporated trading literary scienUfic 
religious and other societies and associations; co-operative sS’es 


nf Jn <iramatic performances; cinemas subject to the 

ot EntiA 60 of List I; sports, entertainments and amusements 

[Government of India Act, 1935, Item 35.] 


provisions 


Schedule 7, List 2, Entry 30 — Note 1 

(contd.) 

List 1 Item 45 of the Government of 
India Act. 1935 — Incidental encroach- 
n^nt on Item 27 or 29 of List 2 does not 
affect its validity. AIR 1960 SC 424 f4291 
“(I960) 2 SCR 362. 

|5) The pith and substance of Bom- 
bay Agricultural Debtors Relief Act (28 
of 1939). Section 52 is to relieve the 
agricultural debtors from their indebted- 
ness. This is covered by Entry 30 of 
List II. AIR 1961 Mys 259 (262, 263). 

(6) If, in pith and substance, the 
provisions of Foodgrains Dealers Licenc- 
mg Order^ (1966) made under Essential 
Commodities Act (1955) are to be treated 
as made for supply and distribution of 
food stuffs they cannot be said to be 
unconstitutional merely because there is 
incidental encroachment on right of a 
m<mey lender. AIR 1968 Pat 346 (350) = 
ILR 47 Pat 409 (DB). 

(7) Kerala Agriculturists Debt Relief 

Act (31 of 1958) is constitutionally valid 
as relief of agricultural indebtedness is 
covered by List 2. Entry 30. 1961 Ker 

LJ 504 (DB). 

Schedule 7, List 2, Entry 32 — Note 1 

(1) It is not necessary that there must 
be a voluntary society of individuals 
united together by mutual agreement for. 
common purposes before a corporation 
could come into existence. Section 113, 
U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), establishing a 
Gaon Samaj as a body corporate cannot 
therefore be challenged on this ground. 
AIR 1951 All 674 (698) = ILR (1952) 2 
All 46 (FB). 

(2) Tibbia College Act (Delhi Act 5 of 
1952). Section 1 falls under Entr.y 32 of 
List 2 and is within competence of State 
Legislature. AIR 1962 SC 458 (471) = 
1962 Supp (1) SCR 156. 

(3) Madras Commercial Crops Market 
Act (20 of 1933) comes within the pur- 
view of Entry 32, List II. AIR 1959 Andh 
Pra 398 (403) = (1959) 1 Andh WR 285 
(DB). 

(4) Bombay Public Trusts Act (29 of 
1950) — Act is intra vires of Slate Legisla- 
ture^ — Societ.v registered under Societies 
Registration Act (1860) — Not a corpora- 
tion or quasi-corporation but an unincor- 
porated society contemplated by List 2, 
Entry 32. AIR 1962 Bom 12 (21) = 63 


Bom LR 379 (DB) ** AIR I9G8 Bom 91 
(94) = 69 Bom LR 690 (DI3). 

(5) The State Legislature is competent 
to make provision like Section 9 of the 
Orissa Co-operative Societies Act 1951 
under this Entry. (1968) 34 Cut LT 745 = 
22 STC 460 (DB). 


_ (6) Legislation with regard to non-trad- 
mg comp.-uiy in Part B State which falls 
under Entry 32 of List II. is within the 
exclusive jurisdiction of the State. 1958 
Ker LT 1178. 

Cochin Companies Act 
(Cochin Act XII of 1122) is unaffected 
either by the Central Act 3 of 1951 or 
(Central Act 1 of 1956 (both Companies 
Acts), so lar as non-trading compani6S 
are concerned. 1958 Ker LT 1178. 


Schedule 7, List 2, Entry 33 — Note 1 

(I) The entertainments and amusements 
contemplated by this entry are not the 
®ubiective entertainments or amusements 
which a person mav receive bv solving a 
cross-word puzzle or bv indulging in anv 
other mental or intellectual pleasure. The 
entertainment or amusement contemplated 
IS something obi’ectlve outside the person 
amused or entertained. AIR 1956 Bom 1 
(ID = ILR (1955) Bom 680 (DB) 


(2) The Madras Entertainment Tax 
(Andhra Amendment) Act. 1955. S. 4-A is 
not ultra vires the power of provincial 
Legislature. AIR 1959 Andh Pra 461 
(463) =* (1959) 1 Andh WR 347 (DB). 

• word 'Cinemas’ is mentioned 

_ 33. The word ‘Amusement’ 
mcludes Cinemas. Tax on Cinema Shows 
IS covered bv List 2, Entry 62 and is 
valid Mysore Cinematograph Show Tax 

1951), Section 3- AIR 1959 SC 
(896). •• AIR 1959 Andh Pra 461 
(463) = (1959) 1 Andh WR 347. 


(4) Held on facts, reasons for or basis of 
Iheatre Tax imposed by Allahabad Nagar 
iMahapalika is not possession of parti- 
cular profession or calling but giving of 
one or more shows or exhibitions and 

covered bv entries 33 and 62 
of this list — Therefore, it is not hit bv 
Article 276. 1969 All LJ 295. 


(6) Imposition of theatre tax by Allaha- 
bad Nagar Mahapalika — Graduation of 
tax in accordance with value of cinema 
building is based on rational and intel- 
ligible groimds. 1969 All LJ 295. 
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34. Betting and gambling. 

[Government of India Act, 1935, Item 36.] 

35. Works, lands and buildings vested in or in the possession of the State, 
[Government of India Act, 1935, Item 8.] 

36. [Omitted by the Constitution (Seventh Amendment) Act, 1956, S 26 
(1-11-1956).] 


Schedule 7, List 2, Entry 34 — Note 1 

(1) Gambling would include any acti- 
vity or undertaking whose determination 
is controlled or influenced by chance or 
accident and which undertaking is under- 
taken or activity entered into with con- 
sciousness of risk. AIR 1956 Bom 1 (6) = 
ILR (1955) Bom 680 (DB). 

(2) A lottery has been described as a 
scheme for distributing prizes by lot or 
cliancc and constitutes gambling. AIR 

1956 Bom 1 (6) = ILR (1955) Bom 680 
(DB). 

(3) A prize competition, success wherein 

does not depend to a substantial degree 
upon the exercise of skill, is of a gambl- 
ing nature. AIR 1957 SC 699 (710) = 

1957 SCR 874 AIR 1959 Cal 141 
(145) = 1959 Cri LJ 307. 

(4) The West Bengal Prize Competition 
Act (32 of 1957) and rules framed there- 
under came within purview of this entry 
and were perfectly valid. .4IR 1959 Cal 
141 (145) = 1959 Cri LJ 307. 

(5) Resolutions bv State Legislatures 
surrendering control and regulation of 
prize competitions to the Parliament — 
Power to tax betting and gambling cannot 
be .said to have been surrendered to 
Parliament. AIR 1962 SC 694 (599) = 
(1962) 3 SCR 230. 

(C) The subject of betting and gambling 
in Entry 34 of List II and the taxes on 
betting and gambling as given in Entry 62 
of List II have to be read separately as 
separate powers. AIR 1962 SC 594 (599) = 
(1962) 3 SCR 230. 

Schedule 7, List 2, Entry 36 — Note 1 

(1) The word ‘building’ is a word of 

different meanings in different contexts. 
It may include a railway embankment 
though in ordinary language this would 
not be spoken of as building. AIR 1951 
Cal 294 (295, 296) = ILR (1951) 2 Cal 

93 (DB). 

(2) A building need not be a complet- 
ed structure; it is sufficient that it should 
be a connected and entire structure. AIR 
1951 Cal 294 (296) = ILR (1951) 2 Cal 
93 (DB). 

(3) Maharashtra State Agricultural 

Lands (Ceiling on Holdings) Act (27 of 
1961 as amended by Act, 13 of 1962), 
Section 28 — Section 28 falls under 

Entry 35, List 2 of 7th Schedule to Con- 
stitution and is valid. AIR 1968 SC 1396 
(1401) = 1968 Lffb IC 1625 = (1968) 3 
SCR 712 = 71 Bom LR 141. 

(4) Bihar Land Reforms Act (30 of 
1950). The pith and substance of the Act 


falls within item 35 of List II. AIR 1953 
Pat 337 (337, 338) = 1953 BLJR 35 
(DB). 

SCHEDULE 7, LIST 2, ENTRY 36 

Note: — The cases dealt under this 
Entry relate to this entry and Entry 42 
in List 3 as they stood before passing of 
the Constitution (7lh .Amendment) Act 
1956. Entry 33 of List 1 and Entry 36 of 
List 2 have been deleted and Entry 42 of 
List 3 has been replaced by a revised 
Entry by that Act- 

SYNOPSIS 

1. Stale Acts covered by this Entry. 

2. Entry 36 of List 2 and Entry 42 of 

List 3. 

3. Public purposes. 

4. Acts not covered by Entry 36. 

1. State Acts covered by this Entry. — 

(1) Item 36 provides both for acquisition 
and requisition of property AIR 1953 Mad 
252 (256) = (1952) 2 Mad LJ 761 ** 

AIR 1952 SC 252 (283)= 1952 SCR 889 
** AIR 1954 Hyd 121 (123) = ILR 

(1954) Hyd 143 (DB). 

(2) The words ‘acquisition of properly,' 
in Entry 36 must be understood in their 
natural sense of the act of acquiring pro- 
perty, without importing into the phrase 
an obligation to pay compensation or a 
condition as to existence of a public pur- 
pose. AIR 1969 SC 463 (469) = (1969) 
1 SCJ 854 »* AIR 1955 Bom 28 (34) = 
56 Bom LR 1062 (DB). 

(3) This Entry makes no mention in 
whom the property should vest after it 
has been acquired. AIR 1969 SC 475 
(479) = 1959 Supp 1 SCR 478. 

(4) As the estates were acquired under 
the Ajmer Abolition of Intermediaries and 
Land Reforms Act (6 of 1955) for the 
purposes of the State of Ajmer the Act 
would be within the competence of the 
Ajmer Legislature. AIR 1959 SC 475 
(479) = 1959 Supp 1 SCR 478. 

(5) The State Government will be com- 
petent to acquire land in the State for 
rehabilitating persons from East Pakistan. 
AIR 1961 All 520 (521). 

(6) The pith and substance of the 
Bihar Land Reforms Act (50 of 1950) (as 
amended by Bihar Act 20 of 1954) _ is 
with reference to lands and acquisition 
of land. (1955) ILR 34 Pat 57 (DB). 

(7) Validity of Andhra Electricity 
Supply Undertakings (Acquisition) Act (lo 
of 1954) cannot be questioned as the 
acquisition made by the Act is not for the 
purposes of the Union and falls within 
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Schedule 7, List 2, Entry 30 — Note 1 

(contd.) 

List II, AIR 19.M 

A?”? Reforms (Amendment) 
Act (16 of 19o9), Section 1 proviclinc for 
acquisition of right to hold melas on 
oakasht lands was within competence of 
?i2l®.v Legislature. AIR 1961 SC 1649 
(1654) = (1962) 2 SCR 382. 

(9) The State Legislature is competent'* 
to enact legislation for the acquisition or 
requisition of property for the object of 
providing office accommodation for the 
National Cadet Corps. AIR 1957 Pat 109 
(111) = 1957 BLJR 562 (DB). 

Bjhar Land Reforms Act (30 of 
1950) — Pith and substance of Act falls 
within Item 36 of the State list and the 
Act would be constitutionally valid 
though it incidentally trenches on matters 
reserved for Union Legislature- AIR 1957 

270 (274, 275) = 1957 BLJR 165 
(Ud). 

(11) State Legislature has power to 

properties. AIR 1952 SC 
262 (278) '= 1952 SCR 889. 

(12) The pith and sub.stance of the 
Bihar Land Reforms Act (30 of 1950) is 
transference of ownership of estates to 
the State Government and falls within 

36 of List II and is 

SCR 889 == 


(13) A law made under Entry 36 of 

List 2 can authorise acquisition of choses 
in action like arrears of rent from 
tenants. The arrears are covered bv the 
term propertv. AIR 1962 SC 262 (2641 = 
1962 SCR 889. * * 

(14) Bihar Land Reforms Act (30 of 

1950), except as regards Section 4 (b) 
and Section 23 (f), Madhya Pradesh 

Abolition of Proprietary Rights (Estates 
Mahals. Alienated Lands) Act (1 of 1951) 
and Uttar Pradesh Zamindari Abolition 
and Land Reforms Act (1 of 1951) were 
held to be valid. AIR 1962 SC 252 (3161 = 

1952 SCR 889. ' 

(15) The As.sam Management of Estates 
Act (17 of 1949) is intra vires of the 
Assam Legislature. AIR 1953 Assam 84 
(87, 89) (DB). 

(16) Act of State Legislature in exercise 
of power under Schedule 7 List 2 Item 9 
of the Government of India Act 1935 is 
not subject to Article 19 (I) (f). AIR 

1953 Assam 84 (88) (DB). 

(17) The word “aenuisition” in Entry 36 
means and Implies the acquiring of the 
entire title of the expropriated owner 
whatever the nature or extent of that title 
might be. Under the Constitution of 
India, faking possession of a right or 
rights short of the entire title to propertv 
IS regpded as 'requisition'. Hence, the 
necessity for the addition of the word 
requisition’ in Item 36, List 2 of Sch. 7 
m the Constitution of India- AIR 1953 
Assam 84 (86, 87) (DB). 


(18) It is not correct to say that 
from EiUry 36 of List II, there 
power in tlic Slate to legislate wilh 
to deprivation of properly AIR 
Cal (>95 (698). 


apart 
is no 
regaid 
1953 


List 


AIR 

1062 

( 2 ) 


Lntry 36 of List 2 and Entry 42 of 

— (1) The limitations .as to public 
puipose and pavment of compensation 

•niplicalioii into Entry 
Jb ol List II alone or in conjunction with 

' o-i;’ AIR 1952 SC 252 

Mad LJ 206 = 80 Mad LW 184 (DB) ** 

^ LR 

The State Legislature is competent 
to legislate lor acquisition or renuisition of 
land not only for ‘Slate purposes’ but 
also for other public purpose’ within 
meaning of item 42 of List III. AIR 1957 
Pat 109 (111) = 1957 BLJR .562 (DB). 

'IJie, argument (hat on the basis of 
Entry 3b in List II and Entry 42 in List 
111 (he Slate Legislature had no power 
to make a law for acquisition of pro. 
portv without fulfilling the condition of 
public purpose did not hold good after 
deletion of those entries bv the Consti- 
tiMion (7th Amendment) Act. AIR 1961 
f«o (1652, 1633) = (1962) 2 SCR 


(4) Entry 36 in List II and Entry -12 

m List III are merely Jicads of legislation 
and are neither inler-rlepcdcnt nor com- 
phmcnlarv to each other. AIR 1969 SC 
45.3 (460) = (1969) 1 SCJ 854 ** AIR 

12^2 SC 232 (271, 272) = 1952 SCR 889 

= 8 Sau LR 70 

(l^B) , 

(5) The Madhya Pradesh Abolition of 
Proprietary Rights Act 1051. is covered bv 
this Entry and Entry 42 of List III. ILR 
(1953) Nag 1 (FB). 


(6) If there was a Central Act dealing 
with compensation then the Slate Law in 
conflict with it. may become bad as Item 
36 in List II wa.s subject to Item 42 of 
List III. (1959) 63 Cal WN 751. 

(7) The only limitation placed upon 
^le State Legi.slature under Li.st II 
Entry .36 is that it cannot legislate with 
regard to acquisition or requisitioning of 
propertv for purpo.scs which are for the 
purposes of the Union. The legislative 
competence of the State Legislature under 
List II. Entry 36 is not controlled bv 
Entry 42 in List III. AIR 1952 Bom 16 
(25, 26) = 53 Bom LR 837 (DB). (Reversed 
on another point in AIR 1955 SC 41.) 

(8) .Acquisition by the State under item 
36 in list II was not necessarily connected 
with item 42 in List III. (1959) 63 Cal 
WN 751. 


3. Public purpose: — (1) The requisition 
of a house for housing a Government ser- 
vant is a public purpose. AIR 1953 Mad 
252 (256) = (1952) 2 Mad LJ 761. 

(2) Land acquired for the purpose of 
the Union or of a Slate must necessarily 
be for a public purpose. All State purposes 
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37. Elections to the Legislature of the State subject to the provisions of any 
law made by Parliament. 

[Government of India Act, 1935, Item 11.] 

38. Salaries and allowances of members of the Legislature of the State, of 
the Speaker and Deputy Speaker of the Legislative Assembly and, if there is a 
Legislative Council, of the Chairman and Deputy Chairman thereof. 

[Government of India Act, 1935, Item 12.] 


39. Powers, privileges and immunities of the Legislative Assembly and of tho 
members and the committees thereof, and, if there is a Legislative Council, of that 
Council and of the members and the committees thereof; enforcement of attendance 
of persons for giving evidence or producing documents before committees of the 
Legislature of the State. 

[Government of India Act, 1935, Item 12.] 

40. Salaries and allowances of Ministers for the State. 

[Government of India Act, 1935, Item 12.] 

41. State public services; State Public Service Commission. • 

[Government of India Act, 1935, Item 6.] 


Schedule 7, List 2, Entry 36 — Note 3 

(contd.) 

must be public purposes. ILR (1953) 
Nag 1 (FB). 

(3) East Punjab Requisitioning of Im- 
movable Property (Temporary Powers) 
Act (48 of 1948) (as amended in 1951) by 
the (Punjab Requisitioning of Immovable 
Property (Amendment and Validation) Act 
(2 of 1951), is not ultra vires. AIR 1953 
Him Pra 5 (6). 

(4) The Madhya Pradesh Abolition of 
Proprietary Rights Act, 1951 is not in- 
valid on the ground that it does not 
acquire the malguzari estates for a public 
purpose. ILR (1953) Nag 1 (FB). 

(5) The legislature can make a law 
empowering the authorised officer to 
requisition the properly of a person for 
a public purpose if the law provides for 
compensation, AIR 1953 Mad 252 (256) = 
(1952) 2 Mad LJ 761. 

(6) Effect of Article 31 (2) and Items 
33 of List I, 36 of List II and 42 of List 
III is that neither the Central Legislature 
nor the State Legislature have any power 
to legislate in respect of compulsory ac- 
quisition for private purposes. AIR 1952 
Cal 554 (555, 556) (DB). 

4. Acts not covered by Entry 36. — (1) 
Since the Iron and Steel Industry has 
been brought under the control of the 
Union Government, the Iron and Steel 
Companies Amalgamation Act (79 of 1952), 
does not relate to matters which fall 
under Entry 33 of List I or 36 of List 11 
or Article 31 (2). AIR 1953 Cal 695 
(699). 

(2) Mining Leases (Modification of 
Terms) Rules, 1956 — Validity of Rules 
must be judged with reference to Mines 
and Minerals (Regulation and Develop, 
ment) Act (1957), in view of S* 29 
of the Act and not under Entry 36, 
List n. AIR 1967 SC 887 (892) = (1967) 
1 SCR 707. 


Schedule 7, List 2, Entry 37 — Note 1 

(1) The words “subject to the provi- 
sions of any law made by Parliament’^ 
occurring in this entry only mean that 
the Parliamentary statute would have 
preference over a State law in case of 
repugnancy and that whenever a law is 
made by the State Legislature in exercise 
of its legislative powers under this entry, 
that law will be subject to the provisions 
of a Parliamentary statute. The Represen- 
tation of the People Act, 1951, is such a 
Parliamentary statute. AIR 1954 Madh 
B 111 (112) = ILR (1954) Madh B 440 
(DB). 

SCHEDULE 7, LIST 2, ENTRY 41 — 

• SYNOPSIS 

1. Powers Re; State Public Services. 

2 . Integration of Services. 

3. Integration of Services among new 

States- 

1. Powers Re : Slate Public Services. — 
(1) By virtue of Article 372, until Par- 
liament has made a law under Article 16 
(3) the existing laws continue to be in 
force and are not hit by Article 16 (3)- 
AIR 1955 Orissa 113 (115)= ILR (1955) 
Cut 510 (DB). (Orissa Administrative 

Service and the Orissa Subordinate Ad- 
ministrative Service (Recruitment) 
Rules, 1950, Rule 5 — Does not violate 
the Fundamental Rights guaranteed by 
the Constitution in Article 16.) 

(2) Prescribing a language qualifica- 
tion is not covered by Article 16 (2) and 
such a qualification may be laid down 
by the rules made under Article 309, 
or continued in force under Article 372, 
AIR 1955 Orissa 113 (115)= ILR (1955) 
Cut 510 (DB). 

(3) There is nothing in terms of Arti- 
cle 309, Proviso, which abridges power 
of executive to act without a law under 
Article 162 in respect of State Public 
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^*(contd*) Entry 41 — Note I 

SC 1942 (1944)- 

LJ^419 (DB) 


(4) The State Government, in view 
of Article 162 and Entry 41 of List 11 
*”^^3 With Article 309, has power to 
equate one or more posts in the State 
services as well as the power to fix 
seniority amongst its oITicials. AIR 1966 
Mys 95 (97)= (1965) 2 Mys LJ 200 (DB). 


i5) The legislature of a State, having 
exclusive powers under Article 246 to 
make laws with respect to public ser- 
vices of that State, has ordinarily also 
power to legislate on all matters inciden- 
tal and ancillary to such services AIR 
J861 Mys 210 (214, 215)= 39 Mys LJ 425 
(DB)* 

(6) State Legislature is competent 
under Entries 41 and 5 in List 2 to en- 
act Chapter 14 of Maharashtra Zilla 
Parishads and Panchayat Samitis Act (5 
of 1962) relating to ‘provisions as to ser- 
vices’ — It is entitled to authorise the 
Goveri^ent to constitute services for 
®3ch Zilla Parishad. Zilla Parishads are 
obliged to accept allotted Government 
servants on terms not disadvantageous to 
such allotted servants. AIR 1967 Bom 
482 (503)= 1968 Lab IC 368= 69 Bom 
LR 218 (DB). 


(7) Articles 245 and 246 of the Consti- 
tution read with Entry 41 of the State 
list authorise legislation both for crea- 
tion and abolition of posts subject to 
restraints and limitations imposed by the 
Constitution. AIR 1964 Mys 84 (106) = 
(1964) 1 Mys LJ 50 (DB). 

(8) Rule 3, Mysore State Civil Ser- 
vices (General Recruitment) Rules, 1957, 
no bar for making appointments under 
State's executive power, without fram- 
ing of statutory rules. AIR 1966 SC 1942 
(1945)= (1966) 3 SCR 682. 


(9) The State Government has exe- 
cutive power in respect of “State Public 
Services.” AIR 1966 SC 1942 (1944) = 

(1966) 3 SCR 682 ♦* 1968 Lab IC 1605 

(1617)= 1969 Raj LW 47 (DB). 


(10) Rajasthan Medical Services 
(Collegiate Branch) Rules (1962) (as 
amended on 22-8-1966) made under pro- 
viso to Article 309, therefore, do not 
transgress the field covered by the Uni- 
versity of Rajasthan Act (46 of 1956). 
1968 Lab IC 1605 (1617)= 1969 Raj LW 
47 (DB). 

(11) The Governor is competent to 

make rules regulating the recruitment 
to the posts and the conditions of service 
of persons appointed to Rajasthan Medi- 
cal Services “Collegiate Branch”. 1968 
Lab IC 1605 (1617)= 1969 Raj LW 47 

(DB). 

IVol. 6.1 3 A. M. 22 


Denal-tmen,”'® Engineering 

rX.; Tqnn , Services (Recruitment) 

^ ® amended on 23-8-1961) 

assumed void so far they were 
made to operate retrospectively annoint. 

Mvsore^^ Assistant Engineers made by 
Mysore Government Notilicatfnn 

^AG 59. D/- 31-10 1961 con- 
validly made in exercise of exe- 
cutive power under Article air 

1966 SC 1942 (1944)=, (igVeTl SCR 682 

subject to the other 
provisions of the Constitution. The Par- 

® referred to 

under Article 4 to vest in the Central 
Government power which might ordi- 
narily form an element of executive 

so as tS hrlnt 
9 power. (1967) 

Goyernmenfs power to make law 
under Entries 41. li and 14 of List II, 

fuhS ^ Constitution of India is 

provisions of Articles 311 14 
?5? Ao.?^ Constitution. 1969 Lab IC 
730 (734)= (1968) 2 Mys LJ 479 (DB). 

(15) Mysore University of Agricultu- 
ral Science Act (22 of 1963). Sec 7 (5) 
IS unconstitutional. The legislature had 
no competence to substitute for the Gov- 
ernment servants working in the insti- 
tutions referred to in Section 7 (4) a 

new master or to terminate their ser- 
vices in civil posts. 1969 Lab IC 730 
(737, 738)= (1968) 2 Mys LJ 479 (DB) 

regulating promotion is a 
condition of service. When there is pro- 
vision for promotion any variation of 
the rules regulating promotion will 
amount to a variation of the condition of 
service. (1967i 2 Mys LJ 544= 12 Law 
Rep 487 (DB). 

2. Integration of services. — (1) The 

executive power of the State Govern- 
ment normally includes the power to 
make an integration of its services as 
per Article 162 and Entry 41 in List II. 
AIR 1961 Mys 210 (215)= 39 Mys LJ 425 
(DB) AIR 1965 Guj 23 (35j = ILR 

(1963) Guj 1204 |FB). 

(2) Section 115 (5) of the States Re- 
organisation Act. 1956. does not imply 
that the ‘power* of the State Govern- 
ment in connection with the integration 
of services is thereby wholly taken away 
or that the same is wholly and solely 
conferred on the Central Government. 
AIR 1965 Guj 23 (37. 38)= ILR (1963) 
Guj 1204 (FB). 

[See also AIR 1969 Punj 34 (40)= ILR 
(1968) 1 Punj 204.] 

[But see AIR 1961 Mys 210 (218)= 39 
Mys LJ 425 (DB).3 

3. Integration of services among new 
States.— (1) Inter-state seniority list of 
new State Government servants is to 
be prepared only by Central Govern 
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42. State pensions, that is to say, pensions payable by the State or out of 
the Consolidated Fund of the State. 

[Government of India Act, 1935, Item 7.] 

43. Public debt of the State. 

[Government of India Act, 1935, Item 5.] 

44. Treasure trove. 

[Government of India Act, 1935, Item 21.] 


Schedule 7, List 2, Entry 41 — Note 3 

(contd.) 

hient and not by State Government — 
State Government can prepare a provi- 
sional list — States Reorganisation Act 
(1956), Section 115 (5). AIR 1966 Mys 
95 (97, 98)= (1965) 2 Mys LJ 200 (DB). 

(2) Provisions of Section 115 (5) of the 
States Reorganisation Act, 1956 would 
be fully satisfied if power of the State 
under Article 162 is made subject to 
any directions which the Central Gov- 
ernment may give to the State Gov- 
ernment in connection with the integra- 
tion of services. AIR 1965 Guj 23 (35)=- 
ILR (1963) Guj 1204 (FB). 

(3) The State Government had the 
right and authority to frame the Punjab 
Service Integration Rules, 1957 in exer- 
cise of the powers conferred on it by 
the proviso to Article 309 and to equate 
the two units of the services in ques- 
tion in exercise of its executive power 
under Art. 162 read with Entry 41 of 
List II subject to the control and direc- 
tion of the Central Government. AIR 
1969 Punj 34 (41, 42)= ILR (1968) 1 
Punj 204. 

(4) Integration of services on reorga- 

nisation of States — Central Govern- 
ment taking help of State Government 
in the matter was held to be valid — 
States Reorganisation Act (1956), Sec- 
tion 115 (5). AIR 1968 SC 850 (856, 

857)= (1968) 2 SCR 186. (AIR 1964 

Madh Pra 307, Reversed.) 

(5) Questions whether the power of 
integration is exclusively conferred upon 
the Central Government under Sec. 115 
of the States Reorganisation Act (1956) 
and whether the power of the State 
Government in the matters of integra- 
tion under Article 162 read with 
Entry 41, List II remains unaffected ex- 
cept to the extent that the State Gov- 
ernment must carry out the directions 
of the Central Government were left 
open. AIR 1968 SC 850 (854, 855) = 
(1968) 2 SCR 186. 

(6) The power given to the Central 

Government to ensure fair and equit- 
able treatment continues to be available 
until the last of the official allotted to 
the new State retires. (1967) 2 Mys 

LJ 544= 12 Law Rep 487 (DB). 

(7) Seniority list prepared by the 
State Government would continue to be 


valid and enforceable till the Central Gov- 
ernment prepares a seniority list under 
Section 115 (5) of the States Reorganisa- 
tion Act, 1956 unless the same is revis- 
ed according to law by the State Govern- 
ment. AIR 1966 Mys 95 (98)= (1965) 2 
Mys LJ 200 (DB). 

(8) Appointment of official by transfer 
from one Department to another is no 
part of process of integration — Trans- 
fer is not dependent on completion of 
integration by Central Government — 
Mysore Government Servants (Senio- 
rity) Rules (1957), Rule 6. AIR 1968 
Mys 73 (81)= (1968) 2 Mys LJ 299 (DB). 

(9) The decision regarding integration, 
relates back to the ‘Appointed Day* 
under the Act. The exclusive power of 
the State vested by the Constitution 
under Entry 41 of List II of Schedule VII 
on the subject of ‘State Public Services’ 
has been curtailed only to the liniited 
extent of the power of integration con- 
ferred by the Parliament under Sec. 115 
(5) on the Central Government. AIR 
1968 Mys 73 (81)= (1968) 2 Mys LJ 299 
IDB). 

(10) Preparation of Inter-State Senio- 
rity Lists by the Central Government, 
constitutes part of the function of divi- 
sion and integration of services vested 
in the Central Government by virtue of 
Section 115 (5). AIR 1968 Mys 73 (80) = 
(1968) 2 Mys LJ 299 (DB). 

Schedule 7, List 2, Entry 42 — Note 1 

(1) A State law made under this entry 

which deprives a person of his pro- 
perty without pajrment of compensation 
would be hit by Article 31 of the Con- 
stitution and would be unconstitutional. 
AIR 1955 Hyd 44 (48)= ILR (1955) Hyd 
269 (DB). (Hyderabad (Abolition of 

Cash Grants) Act (33 of 1952), Section 3 
(1) — Abolitions of rusums under Sec- 
tion 3 is invalid as infringing Art. 31.) 

(2) The power of the State Legislature 
to enact a law under this entry cannot 
be fettered or limited by any obliga- 
tion which had been undertaken by the 
State. Therefore, the Pensions Act, 1871, 
which was validly brought into force in 
the State of Saurashtra from 15-3-1950, 
by virtue of this entry cannot be im- 
pugned only because it is in violation of 
any clause in the covenant. AIR 1958 
Sau 119 (120) (DB). 
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45. Land revenue, including the assessment and collection of revenue the 
and ’"Shts. 

[Government of India Act, 1935, Item 39.] 


SCHEDULE 7, LIST 2, ENTRY 45 

SYNOPSIS 

!• “Land revenue.” 

2. Scope. 

2-A. “Maintenance of land records.” 

3. This entry and Article 31 (1) and 

( 2 ). 

4. Acts falling under this entry — 

Instances, 

1. “Land revenue.”— (i) The defini- 

* revenue given in Section 2 

oi the Bengal Land Revenue Sales Act 
(11 of 1859) and Sec. 1 of the Bengal 
Land Revenue Sales Act (7 of 1868) in- 
clude “malikana.” (1904) 31 Cal 256 

(258)= 31 Ind App 52 (PC). 

(2) The expression as defined in the 
Bombay Revenue Jurisdiction Act (10 
of 1876) was held not to include the 
duties leviable on the manufacture of 
spirits or the taxes on the tapping of 
toddy trees. (1885) 9 Bom 462 (466, 467) 
(FB). (Per Birdwood J.) 

(2-A) Cess customarily levied as pub- 
lic revenue due to Government referred 
to in Section 12 of the T. C. Land Tax 
Act (15 of 1955) is land revenue under 
Entry 45. AIR 1963 Ker 31 (42)= 1962 
Ker LT 826. 

(3) There is now a general consensus 
of opinion that land-revenue should be 
regarded as a tax and not a rent. Any 
chunk or slice cut oil from profits of 
an individual is a tax. All bits of in- 
come or profits taken by the State in 
the exercise of its sovereign powers are 
in reality taxes, no matter under what 
name they appear. AIR 1956 Assam 33 
(43) (SB). (Per Ram Labhaya, J.) AIR 
1960 Andh Pra 461 (464)= 1960 Andh LT 
251 (DB). (Expression “revenue assess- 
ment” connotes tax.) 

(4) The expression “land revenue” in 
Entry 45 means a share in the produce 
of land. Given that meaning it only em- 
powers the State to charge a share in 
computed money value of the produce of 
land. The entire entry deals with the 
characteristic of this tax. (1967) 1 Andh 
■WR399= (1965) 2 Andh LT 297. (Andhra 
Pra. Land Revenue (Additional Assess- 
ment and Cess Revision) Act (22 of 1962) 
(as amended by A. P. Act 23 of 1962) — 
No indication in Acts that additional as- 
sessment is share of produce of land — 
Sections 3 to 5 of Act 22 of 1962 also un- 
constitutional as offending Articles 14 
and 19 (1) (f).) 

2. Scope. — (1) This entry empowers 

the State Government to legislate in re- 
gard to land revenue, acting directly in 
the matter and enacting in respect of all 


or some existing assessments tliat the 

increased as from a 
^ specified amount. 

(1944) Kar 

lo5« 

(2) No grant, whether with or with- 
out consideration, can allect the legisla- 

lilC® State, nor can any 

legislative Act bind the same or the 
succeeding Legislatures. AIR 1956 
^sam 33 (38, 47) (SB) AIR i960 Madh 
372 (374)= I960 MPLJ 906 (DB). 

(C. P. and Berar Revocation of Land Re- 

valid^) (37 of 1948) is 

1 1960 Ker LJ 112. (Imposition of 

land tax on Edavagai lands under T. C. 
Land Tax Act (15 of 1955).] 

(3) The State has a sovereign right to 
impose land revenue on the proprietors 
who are full and absolute owners of 
their lands and this revenue is a part 

liability. AIR 1956 Assam 
33 (44) (SB). (Per Ram Labhaya J.) 

, (4) Legislation on resumption of Jagirs 
IS one relating to lands and land re- 
venue and falls under Entries 18 and 45 

1205 (1313) = 

(1962) Supp 3 SCR 346, (Punjab Re- 
sumption of Jagirs Act (39 of 1957) i *♦ 
(1963) 2 Mys LJ 164 (FB). (Bombay 

^®*'^itories and Areas Jagirs 
A^Ution Act (1953).) AIR 1966 Guj 
149 (157) (DB). (Bombay Merged Terri- 

Miscellaneous Alienations Act 
(22 of 1955).) 


(o) The power to legislate on a subject 
includes ppwer to repeal, modify or 
amend any previous law on the subiect. 

Madh Pra 372 (374)= 1960 

MPLJ 906 (DB). (C. P. and Berar 

Revocation of Land Revenue Exemptions 
Act (37 of 1940).) ='* AIR 1962 SC 1305 
(1313)= (1962) Supp 3 SCR 346. (Punjab 
Resumption of Jagirs Act (39 of 1957) — 
Amendment of. by Amending Act of 
1959 — Amendment held intra vires.) 

(6) Taxes on lands and buildings — 
Interpretation of Statute imposing tax 
on lands only — Falls under Entry 49 
and not under Entry 45. AIR 1970 SC 
169 (176, 177)= (1969) 2 SCA 26. 


2-A. “Maintenance of land records.” — 
(1) It would be within the scope of 
Entry 45 to enact the law relating to re- 
cords showing how the lands have been 
dealt with in the past; what are the 
rights and liabilities pertaining to these 
lands, how the records are to be main- 
tained and preserved, where they should 
be kept and in whose custody they 
should be lodged. The expression 
“maintenance of land records” would 
mean not only the act of maintaining 
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46. Taxes on agricuitural income. 
[Government of India Act, 1935, Item 41.] 


Schedule 7, List 2, Entry 45 — Note 2-A 

(contd.) 

them but all things incidental to the 
keeping and maintenance of such land 
records. AIR 1962 Guj 18 Il9)= (1961) 
2 Guj LR 594. 

3. This entry and Article 31 (1) and 

(2). — (1) The mere increase of an as- 

sessment for land-revenue does not in- 
volve any acquisition of the land or any 
right in or over immovable property. 
In such a case there is no transference 
to the State Government or any other 
person of any land or rights in or over 
immovable property, which remain in the 
same possession or ownership as im- 
mediately before the increase of the as- 
sessment. AIR 1944 FC 62 (65)= 1944 

FCR 284= ILR (1944) Nag 614= ILR 
(1944) Kar (FC) 165. (C. P. Land Re- 

venue of Estates Act 1 of 1939 is not 
ultra vires.) ** AIR 1960 Andh Pra 461 
(464)= 1960 Andh LT 251 (DB). 

(Andhra Inams (Assessment) Act (17 of 
1955) — No contravention of Articles 19 
ID (f) and 31 (2).) 

(2) The right to enjoy land free from 
land revenue is not property in the eye 
of law. There can therefore be no ac- 
quisition of the right to enjoy landed 
property free of land-revenue and no 
question of paying compensation arises 
when the land is assessed to land-re- 
venue. AIR 1956 Assam 33 (36, 38, 45. 
48) (SB). (Assam Assessment of Re- 
venue Free Waste Land Grants Act (24 
of 1948) not hit by Article 31 (2) or Arti- 
cle 19 (1) (f). ILR (1953) 5 Assam 

200. Affirmed.) ** AIR 1960 Madh Pra 
372 (375)= 1960 MPLJ 906 (DB). (C. P. 

and Berar Revocation of Land Revenue 
Exemptions Act (37 of 1948) not hit by 
Article 31 (2).) 

4. Acts falling under this entry — 
Instances. — (1) The following are some 

other instances of Acts falling within 
this entry : 

(a) Kerala Plantations (Additional 
Tax) Act (17 of 1960). AIR 1964 
Ker 141 (142, 143)= 1964 Ker LT 
47. 

(b) Bombay Land Tenures Abolition 
(Recovery of Records) Act (50 
of 1953). AIR 1962 Guj 18 (20) 
= (1961) 2 Guj LR 594. (Act does 
not fall under item 18). 

(c) Bengal Public Demands Recovery 
Act (1913). AIR 1964 Cal 165 (172) 
= 1962 Cal LJ 210 (DB). (Act is 
covered by Entries 3 and 45.) 

(d) Bengal Public Demands Recovery 
(Validation of Certificates and 
Notices) Act (11 of 1961). AIR 
1964 Cal 165 (172) = 1962 Cal LJ 
210 (DB). (Act is with respect to. 
matters enumerated in Entries 3 
and 45). 


(e) Saurashtra Local Development 
Fund Act (26 of 1956). AIR 1959 
Bom 43 (47) = 60 Bom LR 1191. 
(Assessment levied upon person 
because of grant of occupancy 
certificate to him would fall 
under Entry 45). 

Schedule 7, List 2, Entry 46 — Note 1 

(1) This entry and Entry 82 of List 1 
are complementary to each other. AIR 
1942 FC 8 (14) = 1942 FCR 1 = 21 Pat 
521 = ILR (1942) Kar (FC) 1 Sup. 

(1-A) Taxation is considered as a dis- 
tinct matter for the purpose of legisla- 
tive competence and the power to tax 
cannot ^ be deduced from a general 
legislative entry as an ancillary power. 
AIR 1969 Mys 23 (35) = (1968) 2 Mys 
LJ 78 (DB). 

(2) The imposition of agricultural in- 
come-tax by the Bihar Agricultural 
Income Tax Act (7 of 1938) on income 
derived from permanently settled 
estates does not in any manner whittle 
down or derogate from the assurances 
given to the zamindars and landholders 
by the Bengal Permanent Settlement 
Regulation (l of 1793). The reason is 
that the two pieces of legislation do 
not deal with the same subject-matter. 
AIR 1942 FC 8 (13, 14) = 1942 FCR 1 
= 21 Pat 521 = ILR (1942) Kar (FC) 1 
Sup ♦^AIR 1930 PC 209 (214) = 57 
Ind App 228 = 58 Cal 430. (AIR 1925 
Cal 598, Affirmed.) 

(3) For the meaning of the term 

‘agx'icultural income,' the Courts have 
got to look to the terms of the defini- 
tion in S. 2 (1), Income-tax Act, 1922, 
and construe the same regardless of 
any other considerations. AIR 1957 SC 
768 (773) = 1958 SCR 101. (AIR 1954 

Cal 225 (231), Affirmed.) ** AIR 1964 

SC 572 (574) = (1963) Supp 1 SCR 
836. (Kerala Agricultural Income 
Tax Act (1950), Definition is in con- 
formity with that in Income-tax Act — 
Explanation added to Section 5 of Act 
by Amending Act 9 of 1961 is not 
ultra vires.) AIR 1962 Ker 110 (115) 
= 1961 Ker LT 905 (DB) **AIR 1958 
Cal 585 (591). 

(3-A) The income derived from the 
sale of tea grown and manufactured by 
the seller is not solely derived from 
agriculture. It is partly derived from 
land by agricultural operations and 
partly from business. The power of 
State Legislature to make law in res- 
pect of taxes on agricultural income 
arising from tea plantations is limited 
to legislating with respect to agricul- 
tural income determined in accordance 
with Rule 24 of the Income-tax Rules 
(1922). Explanation added to definition 
of “agricultural income” in Section 2 
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47. Duties in respect of succession to agricultural land. 

[Government of India Act. 1935. Item 43.] 

48. Estate Duty in respect of agricultural land. 

[Government of India Act, 1935, Item 43-A (as inserted by the India (Estate 
Duty) Act. 1945 (8 and 9 Geo. VI. C. 7).] 

49. Taxes on lauds and buildings. 

[Government of India Act, 1935, Item 42.] 


Schedule 7, List 2, Entry 46 — Note 1 
(contd.) 

Agricultural Income-tax Act 
(.— of 1950) in substance adopts what 
nas been provided in Rule 24. AIR 1963 

(1963) Supp 1 SCR 
^3. {Explanation 2 to Section 5 of 
Kerala Act should be so construed as 
to make it harmonious with explana- 
tion to sub-cl. (2) of Cl. (a) of Section 


14) Taxes on agricultural income 
would comprise within their scope even 
income from forestry operations provid- 
ea it falls within the deflnition of agri- 
cultural income in Section 2 (li. Income- 
tax Act, 1922. AIR 1957 SC 768 (772) = 
1958 SCR 101. (Ailirming on appeal 
AIR 1954 Cal 225). 


(5) A State Legislature is entitled to 
impose a tax on some categories of 
agricultural income and not impose it 
on others. AIR 1942 FC 8 (10) = 1942 
FCR 1 = 21 Pat 521 = ILR (1942) 
Kar (FC) 1 Sup. 


(6) A State law relating to agricul- 
tural income-tax cannot be held to be 
invalid merely because the definition 
of ‘agricultural income' in that Act is 
narrower than the one given in the 
Income-tax Act, 1922. AIR 1942 FC 
8 (10) = 1942 FCR 1 = 21 Pat 521 = 
ILR (1942) Kar (FC) 1 Sup. 


(7) The Bengal Agricultural Income- 
tax Act (4 of 1944) does not increase 
the jurisdiction of the Legislature 
which it does not possess. It does not 
provide for assessment of an income 
which is not agricultural income. AIR 
1958 Cal 585 (591). 

(8) The levy of agricultural income- 
tax on the income derived from the 
cultivation of tobacco under the T. C. 
Agricultural Income-tax Act (22 of 
1950) is not beyond the powers of the 
State Legislature. AIR 1961 Ker 111 
(112) = 1960 Ker LT 820 (DB). 

(9) Section 65 (4) of the Madras 
Agricultural Income-tax Act (5 of 1955) 
is not beyond the Legislative compe- 
tence of the State, provision is also 
not unconstitutional on ground of being 
repugnant to Art. 19 (1) (f). AIR 1964 
Mad 556 (559) = 77 Mad LW 422 (DB). 

(10) Parliament has committed no 
trespass whatever on the State field of 
legislation in imposing a tax on net 
wealth under Wealth Tax Act (1957). 
part of which may have sprung from 


agricultural income. AIR 1962 Ker 110 
(115) = 1961 Ker LT 005 (DB). 
Schedule 7, List 2, Entry 47 — Note 1 

(1) The words “devolution” or “suc- 
cession implj' passing of property to 
another on death of a person and can- 
not apply to transfers inter vivos. Tax 
on gifts of agricultural land sought to 
be levied by the Gift Tax Act (19581 
does not come within the ambit of 
either Entry 18 or Entry 47. AIR 1962 
Ker 97 (104) = 1961 Ker LT 859 (DB) ** 
AIR 1963 Mad 419 (423) = (1963) 2 Mad 
L,T 192 (DB) AIR 1960 Andh Pra 
115 1119) := (1960) 1 Andh WR 153 

(DB). 

Schedule 7, List 2, Entry 48 — Note 1 

(1) The expression “agricultural land” 
has not been defined either in the 
E.state Duty Act (1953) or in the Consti- 
tution. “Agricultural land” is a land 
on which a prudent owner will under 
take any of the processes of farming in 
its widest sense. The fact that a parti- 
cular area is being used for agriculture 
may indicate that the land is agricul- 
tural in character. But the current user 
is by no means conclusive. 1966 Ker LT 
1149 = ILR (1966) 2 Ker 567 (DB). 

(2) There is no warrant for the as- 
sumption that entries 86. 88 of List 1 
and Entry 48 of List II form a special 
group embodying any particular scheme. 
AIR 1970 SC 169 (175) = (1969) 2 SCA 
26. 

SCHEDULE 7, LIST 2, ENTRY 49 

SYNOPSIS 

1. Tax on land. 

2. Basis of Tax. 

3. Entries 49. List 2 and Entry 86. 

List 1 — Distinction. 

1. Tax on Land. — (1) In order to 

see under what entry a particular tax 
falls. Courts must examine the essen- 
tial features of the tax and consider 
the pith and substance of the legisla- 
tion. AIR 1949 FC 81 (86)= 1948 FCR 
207 ♦♦ AIR 1940 Bom 65 (70)= ILR 
(1940) Bom 58 (FB) AIR 1954 Bom 
188 (191, 192)= ILR (1954) Bom 41 

(DB). 

(2) It is not the name of the tax but 
its real nature which determines into 
what category the tax falls. AIR 1948 
All 382 (386, 389) = ILR (1949) All 26 
(FB). 

(2a) Taxes on lands and buildings — 
Scope of entries — Statute imposing tax 
on lands only — Falls under Entry 49 
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Schedule 7, List 2, Entry 49 — Note 1 

(contd.) 

and not under Entry 45. AIR 1970 SC 
169 (177) = (1969) 2 SCA 26. 

(3) A tax on property is confined to 
immovable property and clearly falls 
within the jurisdiction of the State 
Legislature by virtue of item 49, List II 
U. P. Town Areas Act (2 of 1914) is 
within the competence of State Legis- 
lature. AIR 1969 All 40 (42) = 1968 All 
LJ 665 (FB). 

(4) The word ‘lands' in Entry 49 of 
List 2 is wide enough to include all 
lands whether agricultural or not, and 
it would be plainly unreasonable to 
assume that it includes non-agricultural 
lands but does not include agricultural 
lands. AIR 1962 SC 1563 (1568) = (1963) 
1 SCR 220 ** AIR 1964 Mad 556 (560) = 
77 Mad LW 422 (DB) ** AIR 1960 Andh 
Pra 115 (118) = (1960) 1 Andh WR 153 
(DB). 

(5) Land in entry 49 includes land on 
which forest stands — Taxation on 
land on which forest stands is permis- 
sible and legal under Entry 49 — Entry 
49 and entry 18 deal with entirely dif- 
ferent subjects. AIR 1961 SC 552 (564) 
= (1961) 3 SCR 77 **AIR 1963 Ker 31 
(42) = 1962 Ker LT 826. 

(6) Imposition under Section 62, Assam 
Local Self Government Act of tax on 
land used as market is tax on land 
though its incidence which falls upon 
land depends upon the use of land as 
a market and is within competence of 
State legislature. AIR 1965 SC 1561 
(1563) = (1965) 3 SCR 47 ** AIR 1959 
Assam 221 (226) (SB). 

(7) If the State Legislature had power 
to levy a tax only on land and buildings 
the same could not be levied on machi- 
nery contained in or situate on the 
building even though the machinery was 
there for the use of the building for a 
particular purpose. Therefore, Rule 7 
(2) of the rules framed under the Bom. 
Act LIX of 1949 was beyond the legis- 
lative competence of the State. AIR 1967 
SC 1801 (1814) = (1967) 2 SCR 679. 

(8) Whether tax on lands and build- 
ings has acquired the special meaning 
as tax on buildings for local purposes 
imposed by local authorities only 
(Quaere). AIR 1966 Ker 14 (16). 

(9) It cannot be contended that pro- 
perty tax be levied on lands and build- 
ings from which owners derive gains 
and profits only. AIR 1963 Punj 354 
(357) = 65 Pun LR 197 (DB). 

(10) Section 128 (1) (x) of the U. P. 

Municipalities Act makes it clear that 
a water-tax is imposed on buildings or 
lands or both. The fact that water-tax 
under the Municipalities Act is in rea- 
lity a tax on land and buildings finds 
further support from the provisions of 
Cl. (a) of Section 129 of the Act. The 
State Government has power under 


Entry 49 in List 2 of Sch. VII to the 
Constitution of India to make laws in 
respect of such tax. AIR 1962 All 83 
(86) = 1961 All LJ 976 (DB). 

(11) As agricultural lands are includ- 
ed in entry 49 of List 2, the validity of 
the U. P. Large Holdings Tax Act 
would be beyond challenge, as in sub- 
stance and in fact, it imposes a tax on 
land holding and as such, is within the 
competence of the State Legislature. 
AIR 1962 SC 1563 (1569) = (1963) 1 SCR 
220 . 

(12) Power to tax lands and buildings 

— Cannot be used arbitrarily and in a 

manner inconsistent with fundamental 
rights. AIR 1969 SC 378 (379)= 1968 

Ker LT 649. (Kerala Buildings Tax Act 
(19 of 1961), Section 4 is ultra vires.) 

(13) A tax on lands and buildings Is 
distinctly different from a tax on gift 
of lands and buildings with the result 
that legislation in respect of the latter 
cannot fall under Entry 49, List 2. AIR 
1967 All 19 (23) = 1966 All LJ 622 
(DB). (AIR 1960 Andh Pra 115, AIR 
1965 Punj 65, AIR 1962 Ker 97, AIR 
1963 Mad 419 Rel. on.) **AIR 1965 Punj 
65 (67, 68) = (1964) 54 ITR 632 (DB) 

AIR 1960 Andh Pra 115 (117) =- 

(1960) 1 Andh WR 153 (DB). 

[But see AIR 1962 Mys 269 (275) - 
1962 Mys LJ (Sup) 442 (DB). (AIR 
1960 Andh Pra 115, Dissented from.)] 

(14) ‘A’ taking agricultural land on 
lease and giving it for cultivation to 
various tenants and was thus working 
as contractor — Punjab District Board 
levying Professional Tax on ‘A’ for this 

— Held the tax could not be regarded 
as a tax in respect of any property 
within the meaning of Section 30 (b) of 
the Punjab District Boards Act. It was 
essentially a tax on profession, trade or 
calling. (1959) 61 Pun LR 309 (313). 

(15) Fee under Section 284 of Indian 
Railways Act, 1890 cannot be consider- 
ed as tax on land under Entry 49, 

2 of Sch, 7 of Constitution of India. 
1967 Ker LT 848 = 1967 Mad LJ (Cri) 
799 (DB). 

(16) Travancore Cochin Land Tax Act 
(15 of 1955), Sections 11 and 12 — 
Levy referred to in Section 12 
is under Entry 45 of List 2 
of the Seventh Schedule to Constitu- 
tion and not under Entry 49. AIR 1963 
Ker 31 (42) = 1962 Ker LT 826. 

(17) There are no words to suggert 
that a tax on land and buildings to 
be levied only for the purpose of local 
Government. AIR 1967 Madh Pra 268 
(271) - 1967 MPLJ 47 (DB). 

(18) Not worded to suggest that tax 

must be paid only by occupier or by 
both. AIR 1967 Madh Pra 268 (275) =" 
1967 MPLJ 47 (DB). . 

(19) The tax under this entry may oe 
levied either on the owner or the occu- 
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(contd.) 

pier of the land and building. AIR 1949 
FC 81 (84) = 1948 FCR 207. (Case under 
Government of India Act. 1935, Sch. VII 
List 2, Entry 42.) 

(20) If the tax contemplated under 
Entry 49 could be levied either on the 
occupier or the owner the number of 
buildings owned by the owner cannot 
be taken into account in charging the 
tax. AIR 1965 Mys 170 (206) = (1964) 
2 Mys LJ 470. 

(21) See the undermentioned cases 

where tax was held to be on land. AIR 
1965 SC 177 (182) » (1964) 6 SCR 666. 
(Madras District Boards Act (1920).) ♦* 
(1969) I Andh WR 505. (Andhra Irriga- 
tion (Levy of Betterment Contribution) 
Act 1955.J »* (1969) 1 Mad LJ 44= ILR 
(1968) 3 Mad 127. (Madras District 

Municipalities Act (5 of 1928).) ** 

(1966) 2 Mad LJ 172= ILR (1966) 2 
Mad 604 (DB). (Madras Urban Land 
Tax Act 34 of 1963.) ** AIR 1970 SC 169 
(176)= (1969) 2 SCA 26. (Madras Ur- 
ban Land Tax Act (12 of 1966) is en- 
tirely within the ambit of Entry 49.) ** 
1965 All LJ 201= 1985 All WR (HC) 35. 
(U. P. Nagar Kshetra Bhumi Aur Bha- 
wan Kar Adhlniyam (12 of 1962).) •• 
AIR 1965 Andh Pra 91 (95)= (1964) 
2 Andh WR 402 (DB). (Hyderabad 
District Municipalities Act (18 of 1956), 
Sections 97 (1) (b); 101 and 230 (2) — 
Levy of general water-tax under Sec- 
tion 97 (1) (b) is a tax on lands and 
buildings.) ** 1964 All WR (HC) 583. 
(Uttar Pradesh (Nagar Kshettra) Bhumi 
Aur Bhawan Kar Adhiniyam, (U. P. Act 
12 of 1962).) AIR 1963 Andh Pra 379 
(380)= (1963) 1 Andh WR 267 (DB) 

AIR 1963 Punj 354 (359)= 65 Pun 
LR 197 (DB). (Punjab Urban Immov- 
able Property Tax Act (17 of 1940.) ** 
AIR 1960 Andh Pra 461 (464)= 1960 

Andh LT 251. (Andhra Inams (Assess- 
ment) Act (17 of 1955).) ** AIR 1959 
Bom 43 (46)= 60 Bom LR 1191. (Sau- 
rashtra Local Development Fund Act 
(26 of 1956), Section 4.) 

2. Basis of Tax. — (1) Validity under 

Items 49 and 60 of List 2 of Consti- 
tution. State cannot legislate in respect 
of tax on sources other than those men- 
tioned therein — But U. P. Act 10 of 
1922 which was valid under Govern- 
ment of India Act, is valid under the 
Constitution by virtue of Article 277 
and Item 82 of Union List — Sec- 
tions 108 and 44 are not void. 1955 All 
WR (HC) 520 (523)= 1955 All LJ 630 
(DB). 

(2) This entry which confers power 
on the State Legislature to levy tax in- 
troduces no terms of limitation and does 
not provide for any particular manner 
in which the tax should be levied. AIR 


1954 Bom 188 (191) = ILR (1954) Bom 
41 (DB). (Case under Entry 42. List 2, 
Government of India Act. 1935). 

(3) A lax on land may be based on 
the annual value of the land and would 
still be a tax on land and would not 
be beyond the competence of the State 
Legislature. AIR 1965 SC 1561 (1562) = 
(1965) 3 SCR 47 AIR 1960 All 136 
(149)= 1959 All LJ 754 (FBI ** AIR 
1966 Ker 14 (17). 

(4) There is nothing in Entry 49 which 
indicates that the tax is limited only 
to the rateable values i. e. annual let- 
ting values of lands and buildings — 
Under the entry tax can be levied on 
a variety of bases — The extent of 
lands, floor areas, number of storeys 
etc. AIR 1968 Guj 124 (140) (DB). 

(5) Where on a plain reading of a 
section it can be gathered that the tax 
which it levies is a tax on lands and 
buildings the fact that either the annual 
value or its market value is taken as 
the basis for calculation of the tax 
cannot make any difference to the 
essential character of the tax itself. 
(1967) 11 Law Rep 40 (54) = (1968) 1 
Mys LJ 524 (DB). 

(6) The unit of taxation under Sec- 
tion 4, Mysore Buildings Tax Act (4 of 
1963) is building and is levied on the 
basis of total floorage of all buildings 
owned by an assessee in the same rating 
area. The tax levied is a tax on build- 
ings and the State Legislature had full 
competence to enact the same. AIR 
1965 Mys 170 (178) = (1964) 2 Mys LJ 
470 (DB). 

(7) The use to which the land is put 
can be taken into account in imposing 
a tax on it within the meaning of 
Entry 49. List 2. AIR 1965 SC 1561 (1562) 

= (1965) 3 SCR 47. 

(8) The power of a Municipal Cor- 
poration to levy a tax on open land is 
similar in extent to the power of the 
local Legislature. AIR 1954 Bom 188 
(191) = ILR (1954) Bom 41 (DB). 

(9) The yard-stick for computation of 
rates and taxes imposed by municipali- 
ties and other public bodies is primarily 
based upon the value of the property 
which the assessee has within the juris- 
diction of the public body concerned. 
AIR 1964 Cal 590 (592)= 68 Cal WN 
1132. 

(10) It is open to a Municipal Cor- 
poration to take into account the value 
of the land as such without reference 
to encumbrances and levy rate on the 
value of land so determined. Municipal 
tax is not concerned with real economic 
value of land but to And out its market- 
value from its real capital value in 
the economic sense. AIR 1954 Bom 188 
(191) = ILR (1954) Bom 41 (DB). 

(11) Annual letting value can be 
adopted as an artiflcial standard for 
determining, for purpose of income-tax. 
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the income derived from lands and 
buildings or for measuring the capital 
value of the assets for imposition of a 
tax on capital income. But from this it 
does not follow that every tax imposed 
in relation to annual letting value of 
lands and buildings is a tax on income 
or on the capital value of the assets. 
AIR 1967 Madh Pra 268 (271) = 1967 
MPLJ 47 (DBi ** AIR 1963 J and K 105 
(109)= 1968 Kash LJ 144 {(DB). 

12) Entry 49 of the State List has 
imposed constitutional limitations on the 
legislative power of the State to impose 
tax on buildings except on the normal 
basis of the annual value based on the 
rent at which the building may reason- 
ably be expected to be let, or any other 
reasonable standard of apportionment 
of tax burden, and such tax could be 
levied only for the exclusive utilisation 
of the local Governments (Municipali- 
ties). AIR 1965 Mys 170 (206) = (1964) 
2 Mys LJ 470 (DB). 

(13) Imposition of tax on lands and 
buildings on basis of percentage of their 
capital value — State legislature is com- 
petent — Gujarat Imposition of Taxes 
by Municipalities (Validation) Act 1963 
(2 of 1964) is validly enacted. AIR 1970 
SC 192 (196)= (1969) 2 SCC 283. 

3. Entry 49, List 2 and Entry 86, 
List 1 — Distinction. — ( 1 ) For the 

purpose of levying a tax under 
Entry 49. List 2 State Legislature 
may adopt for determining the incidence 
of tax the annual or the capital value 
of the lands and buildings. But that 
will not make the field of legislation 
under Entry 49, List 2 and Entry 86, 
List 1 overlapping. AIR 1969 SC 59 (61) 
= (1968) 2 SCJ 790. 

(2) A construction of the two entries 
does not reveal a conflict in the legis- 
lative fields. The fields appear to be 
separate and well-defined. If lands and 
buildings are totally unburdened, then, 
they may have to bear the burden of a 
tax, not only under entry 86, but also 
under entry 49. But, the fact that such 
a thing can happen cannot change the 
real character or nature of the tax 
under one or the other entry. AIR 1968 
Guj 124 (141) (DB). 

(3) To allocate the legislative power 
to impose a tax on capital value of 
lands and buildings treating them as- 
sets entirely to the Entry 86, List 1 is 
not to rob Entry 49. List 2 of its con- 
tents. The field is still open under Entry 
49 for legislation for other taxes on 
lands and buildings. There is therefore 
no conflict and no overlapping of juris- 


diction in the case of Entry 86, List 1 
and Entry 49. List 2. AIR 1962 Ker 110 
(114) = 1961 Ker LT 905 (DB) **ILR 
(I960) 1 Ker 268. (Kerala Municipalities 
Act (XIV of 1961). S. 99 (3) is not ultra 
vires powers of State Legislature.) 

(4) The pith and substance of Entry 
49. List 2 and Entry 86, List 1 are funda- 
mentally dilferent. Entry 86 deals with 
capitalised value of assets whereas 
Entry 49, List 2 is not directly concerned 
with the capitalised value of lands and 
buildings though in a particular piece 
of legislation the capital value may 
be taken as a basis for levying tax. AIR 
1964 Orissa 128 (131) = 30 Cut LT 299 
(DB). 

(5) Tax on lands and buildings under 
Entry 49. List 2 is not the same as. but 
quite different and distinct from, the 
tax on capital value of the assets re- 
ferred to in Entry 86 of List 1. The for- 
mer is imposed directly on lands and 
buildings which are the object of taxa- 
tion whereas in the case of the latter 
what is taxed is not the asset but the 
capital value of the assets of an indivi- 
dual as a company. (1967) 11 Law Rep 
46 (54) = (1963) 1 Mys LJ 524 (DB) 
AIR 1969 SC 59 (61)= (1968) 2 SCJ 790 
•■=» AIR 1962 Ker 110 (114)= 1961 Ker 
LT 905 (DB). 

(6) Levy of tax on capital value of 

non-agricultural lands and buildings — 
Parliament can legislate therefore under 
List 1. Entry 86 — Imposition of Wealth 
tax on non-agricultural lands and build- 
ings under W’ealth Tax Act (1957) is 
constitutional -- Not conflicting with 
entry 49 of List 2. AIR 1969 SC 59 (62) 
= (1968) 2 SCJ 790. (Observations 

made in AIR 1960 All 136 held were 
obiter and did not correctly interpret 
Entry 86 of List 1.) ** AIR 1963 Mys 
111 (111)= (1963) Mys LJ (Supp) 365 
(DB) ** AIR 1962 Ker 110 (113)= 1961 
Ker LT 905 (DB). 

Schedule 7, List 2, Entry 50 — Note 1 

(1) Land cess imposed under provi- 
sions of Sections 78 and 79, Madras Dis- 
trict Boards Act is in truth a ‘tax on 
lands’ within Entry 49 and not a tax 
on minerals within Entry 50. In a very 
remote sense it has relationship to 
mining as also to the mineral won from 
the mine under a contract by which 
royalty is payable on the quantity of 
mineral extracted. But that does not 
stamp it as a tax on either the extrac- 
tion of the mineral or on the mineral 
rights. AIR 1965 SC 177 (181) = (1964) 
6 SCR 666. (Sections 78 and 79 do not 
stand repealed after passing of Central 
Act (53 of 1948) or Central Act (67 of 
1957) — There is no question of over- 
lapping between the two.) 
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[Government of India Act, 1935, Item 10.] 

Schedule 7, List 2, Entry 51 — Note 1 


(1) Excise tax and sales tax arc two 
different taxes which under Entries 51 
and 54 of List 2 the State Legislature 
is empowered to levy and there is no 
prohibition against the imposition, at 
one and the same time, of an excise lax 
and a sales tax. AIR 1951 All 858 (858) 

ILR (1952) I All 867 (DB). (AIR 1939 
FC 1, Foil.) 

(2) One of the essential characteris- 
tics of an excise duty is uniformity of 
incidence. Secondly, the duty must be 
closely related to production or manu- 
facture of goods. It does not matter if 
the levy is made not at the moment of 
production or manufacture but at a 
later stage. Thirdly, if a levy is made 
for the privilege of selling an excisable 
article and the excisable article has 
already borne the duty and the duty 
has been paid, there must be clear 
terms in the charging section to indicate 
that what is being levied for the pur- 
pose of privilege of sale i.s in fact a duty 
of excise. AIR 1967 SC 1512 (1521) =; 
(1967) 1 SCR 548 ** 1967 Cur LJ 460 “ 
ILR (1967) 2 Punj 757 (DB). 

(3) Shop rent for exclusive privilege 

of selling toddy or arrack from certain 
shops is not excise duty — Levy of 
health cess on shop rent under Mysore 
Health Cess Act (28 of 1962) does not 
fall within Item 1 of Sch. A of the Act or 
within Entry 51 of List 2 of Sch. VII 
•— State of Mysore had no authority to 
levy or collect the same. AIR 1967 SC 
1512 (1522, 1523) = (1967) 1 SCR 548 

(Per Majority (Hidayatullah J. Contra); 
(1966) 1 Mys LJ 554, Reversed.) 

(4) As chloral hydrate is a narcotic 
drug or a narcotic within the meaning 
of Entry 51 and is an intoxicating drug 
and narcotic substance within Section 2 
(1) (Iv) of A. P. (Telangana Area) In- 
toxicatlng Drugs Act (4 of 1333 F) (as 
amended by Hyderabad Act 22 of 1953), 
it could be notirted under the amended 
Act and the A. P. (Telangana Area) 
Chloral Hydrate (Chloral) Rules (1962) 
which provide for the manufacture of 
chloral hydrate under a licence and 
for payment of excise duty on such 
manufacture could be validly framed. 
AIR 1966 SC 713 (717) = (1966) 2 SCR 

no. 

(5) The introduction of the Dangerous 
Drugs Act (1930) in the Part B State 


of Hyderabad in 1950 did not result in 
complete ellacemcnt of the Andhra 
Pradesh (Telangana Area) Intoxicating 
Drugs Act (4 of 1333F). It remained 
alive even so far as opium, charas, 
bhang and ganja were concerned for 
the purpose of collection of duties of 
excise thereon. It also remained alive 
with respect to other substances which 
could be notilied as intoxicating drugs 
under 1333F Act. AIR 1966 SC 713 (717) 
= (1966) 2 SCR 110. 

(61 The Drugs Act (1940) which con- 
trols the manufacture, sale and distribu- 
tion of drugs has nothing to do with 
duties of excise and with their imposi- 
tion on narcotics and narcotic drugs. 
The fact that the Drugs Act was intro- 
duced in the Part B State of Hyderabad 
in 1951 would not. therefore, afTect in 
any way that part of Andhra Pradesh 
(Telangana Area) Intoxicating Drugs Act 
(4 of 1333F) which dealt with collection 
of duties of excise aiuj provided for 
licences in respect of any drugs which 
are narcotics or narcotic drugs. The 
1333-F Act thus continued in existence 
and could be amended bv Hyderabad 
Act 22 of 1953. AIR 1966 SC 713 (717) = 
(1966) 2 SCR 110. 

(7) The excise duty, if any. imposed 
before the Constitution came into force 
by the Provincial Government on medi- 
cinal preparations containing alcohol is 
saved by Art. 277 of the Constitution 
and Section 29-A of the Bengal Excise 
Act (5 of 1909 1 as amended by the West 
Bengal Adaptation of Existing Laws 
Order. Accordingly, if any duty on medi- 
cinal preparations was lawfully leviable 
by the West Bengal Government before 
the Constitution came into force, it will 
continue to be leviable and any evasion 
of such duty will be punishable under 
the provisions of the Bengal Excise Act. 
ILR (1956) 2 Cal 22. 

(8) The Bengal Excise Act (5 of 1909) 
and the Rules thereunder do not deal 
with international trade or inter-State 
trade. The Act and the Rules and the 
notifications thereunder even after the 
Constitution are covered by the State 
svibjects in Sch. 7. List 2. Entries 8 and 
51. AIR 1958 Cal 203 (207) = 62 Cal WN 
278. 

(9) The duty under the Punjab Excise 
Act (S. 3 (6-b)) is. under the Constitution 
confined to alcoholic liquors for human 
consumption under Entry 51. Denatured 
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spirit indisputably does not fall in this 
category and cannot constitutionally be 
subject to excise duty. (1967) 19 STC 
389 = ILR (1967) 1 Punj 525 (DB). 

(10) (Majority view, Hidayatullah 

J. dissenting) — The expression “counter- 
vailing duties'* means a duty levied with 
a view to equalise the burden on alco- 
holic liquors imported from outside the 
State and the burden placed by excise 
duties on alcoholic liquors manufactured 
or produced in the State. It means that 
counteiwailing duties can only be 
levied if similar goods are actually pro- 
duced or manufactured in the State on 
which excise duties are being levied. 
AIR 1966 SC 1686 (1690)= (1966) 1 

SCR 865. 

(11) Notification issued in 1937 under 

S. 27, Bihar and Orissa Excise Act (2 of 
1915) imposing countervailing duty on 
foreign liquor imported into State — 
Later notification in 1961, enhancing the 
duty-Held, existence of countervailing 
duty was made dependent upon manu- 
facture of foreign liquor in State — But 
the Act and previous notification being 
‘existing law’ were saved by Arts. 305 
and 372 and notification was valid — 
Later notification was not ‘existing law’ 
and must be struck down as invalid as 
it violated Arts. 301 and 304. AIR 1966 
SC 1686 (1690, 1691) (1966) 1 SCR 865. 

(Per Majorty (Hidayatullah J. dissent- 
ing); ILR (1963) Cut 93 partly Reversed). 

(12) Since the levy imposed by Rule 
36 (23A) of the Punjab Liquor Licence 
Rules and condition No. 8 *'of the con- 
ditions of the licence is in respect of 
sale and not production of country liquor 
the same must be struck down as being 
ultra vires entry 51. 1967 Cur LJ 460 
= ILR (1967) 2 Punj 757 (DB). 

(13) In so far as incorporeal movable 
property is concerned, there might be 
difficulties in levying the appropriate 
tax under the entry, but that cannot 
control the definition of “goods” in Art. 
366 (12). The word “goods” in that arti- 
cle has not been defined in an exhaus- 
tive manner so as to exclude incorporeal 
movable property. AIR 1969 Mad 284 
(291) = (1968) 1 Mad LJ 480 (DB). 

Schedule 7, List 2, Entry 52 — Note 1 

(1) A State law imposing octroi duty 
on entry of goods in a municipal area in 
the public interest would be valid under 
Article 304 read with this entry. AIR 
1954 Raj 260 (262) = ILR (1954) 4 Rai 
417 (DB). 

(2) The existence or non-existence of 
a provision or system of refunds is not 
an essential criterion of the tax under 


a local area for consumption, use or 


49.] 

this entry. AIR 1947 FC 14 (17) = 1947 
rCR 17 = ILR (1947) Kar (FC) 43. 

(3) Although the term ‘octroi’ is not 
used in the Constitution, the tax itself, 
which goes by that name, is covered by 
entry 52. AIR 1967 Andh Pra 363 (365) 
= (1967) 1 Andh LT 4. (Hyderabad Dis- 
trict Municipalities Act (18 of 1956), 
Section 96 — Octroi tax under — Not 
restrictive of freedom of trade.) 

(4) Entry 52 differs from Entry 54 in 
many respects. Under Entry 52 tax can 
be imposed on the entry of goods not 
only for sale, but also for consumption 
and use; while under Entry 54 only on 
sale or purchase. Entry 54 is not restrict- 
ed to local areas. It can be imposed for 
areas or units similarly plac^. (1969) 
All LJ 218 •* AIR 1953 Mad 116 (127» 
= (1952) 2 Mad LJ 614 (DB). 

(5) The aim and object of entries 41 
and 42 of List 1 is altogether different 
from that of Entry 52 of List 2. Taxation 
was intended to be included in those 
items which deal with general subjects. 
AIR 1960 Andh Pra 234 (242) = ILR 
(1960) 1 Andh Pra 42 (DB). (Hyderabad 
Municipal Corporation Act (2 of 1956) 
— Levy of octroi duty Act held within 
competence of State Legislature.) 

(6) Octroi duty comes under List 2, 
Item 52 and is unconcerned with List 1. 
Item 83. AIR 1960 Andh Pra 234 (241> 
= ILR (1960) 1 Andh Pra 42 (DB). 

(7) Under Section 11 of Madras Com- 
mercial Crops Markets Act (20 of 1933). 
the market committee is empowered to 
levy fees on the notified commercial 
crop or crops brought and sold in the 
notified area at such rates as it may 
determine and ordinarily they are to 
be paid by the purchaser of the commer- 
cial crop concerned. It is not, therefore, 
a tax on the entry of goods into a 
local area, within the meaning of 
Entry 52. AIR 1959 Andh Pra 398 (401) 
= (1959) 1 Andh WR 285 (DB). 

(8) The levy of tax on refunds of oc- 

troi upon exportation of imported goods 
is illegal after 15-2-1950 when the Bom- 
bay Provincial Municipal Corporation 
Act (59 of 1949) came into force. Sec- 
tion 127 of the Act does not authorise 
the corporation to impose tax on re- 
funds of octroi duty paid. Nor is it a 
tax which the State Legislature has 
power under the Constitution to impose. 
AIR 1965 SC 555 (558)= (1964) 8 SCR 
178. (62 Bom LR 71, Affirmed.) 

(9) A mere custom unrelated to any- 
thing else by which a village community 
makes collections in respect of goods 
brought for the sale within its limits or 
goods taken out of its limits for saw 
outside cannot be said to be valid. AIR 
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1968 Mad 271 (274) «= (1968) 1 Mad LJ 
417. (Levy of tax by Panchayat under 
Section 58. Madras Village Panchayat 
Act (10 of 1950) on basis of custom -- 
Not valid.) 

(10) Article 276 has no elTect on 
Entry 52. AIR 1962 SC 562 (565)= (1961) 
3 SCR 707. 

(10-A) Section 126 of Calicut City 
Municipal Act is not ultra vires of the 
entry- AIR 1970 SC 264 (266)= (1969) 

2 SeWR 206. 

“Goods’’ 

(11) In so far as incorporeal movable 
property is concerned, there might be 
difficulties in levying the appropriate 
tax under the entry but that cannot con- 
trol the deflnition of “goods" in Arti- 
cle 366 (12). The word “goods" in that 
article is not defined in an exhaustive 
manner so as to exclude incorporeal 
movable property. AIR 1969 Mad 284 
(291)= (1968) 1 Mad LJ 480 (DB). 

Terminal tax and octroi tax 

(12) The essential features of an octroi 
tax under this entry are (a) the entry 
of goods into a definite local area and 
(b) the goods should enter for the pur- 
poses of consumption, use or sale there- 
in. But there is no limitation on the 
manner by which goods may be imported 
into a local area. AIR 1958 SC 341 (349. 
350) ** AIR 1947 FC 14 (16)= 1947 FCR 
17= ILR (1947) Kar (FC) 43. 

(13) The terminal tax and octroi tax 
are so distinct that they may be imposed 
simultaneously on the same goods. AIR 
1958 SC 341 (349, 350) ** AIR 1947 FC 
14 (16)= 1947 FCR 17= ILR (1947) Kar 
(FC) 43. 

(14) Terminal tax and octroi tax can- 
not be imposed on goods in transit which 
are only carried across the limits of a 
local area. AIR 1958 SC 341 (349, 350). 

(15) Octroi and terminal taxes were 
different taxes though they resembled in 
one respect, namely, that they were 
leviable in respect of goods brought into 
a local area. While terminal taxes were 
leviable on goods ‘imported or exported’ 
from the Municipal limits denoting 
thereby that they were connected with 
traffic of goods, octroi were leviable in 
respect of goods brought into a Munici- 
pal area for cosumption or use or sale. 
AIR 1963 SC 906 (910)= (1963) Supp (2) 
SCR 216 AIR 1967 Bom 413 (416) = 
69 Bom LR 303 (DB). 

Excise duty and octroi tax 

(16) In the case of octroi duty or tax 
the levy is because the goods enter a 
particular area and in the case of ex- 
cise duty the tax is on the manufacture 
of goods. AIR 1950 SC 11 (14)= 1950 
SCR 15 ** AIR 1957 All 159 (172) (DB). 


(17) The imposition of cess under Sec- 

tion 29(2), U. P. Sugar Factories Con- 
trol Act (1 of 1938) (Since repealed) on 
the entry of sugarcane in a local area 
was a tax falling under this entry and 
not an excise duty and was valid. AIR 
1942 All 156 (169)= 43 Cr L Jour 674 
(2)= 1942 All LJ 112. (Overruled on 

another point in AIR 1961 SC 652.) 

Local area 

(18) Majority view (Ayyangar J. 

contra) : The proper meaning to be 
attached to the words “local area" in 
Entry 52 (when the area is a part of 
the State imposing the law) is an area 
administered by a local body like a 
municipality, a district board, a local 
board, a union board or the like. The 
premises of a factory is not a local area. 
AIR 1961 SC 652 (658, 662)= (1961) 3 

SCR 242. (U. P. Sugreane Cess Act (22 

of 1956). Section 3 — Section not with- 
in entry and is ultra vires — AIR 1942 
All 156. Overruled; Writ Petn. No. 327 
of 1956 D/- 29-10-1956 (All). Reversed.) 

“Consumption, use of sale”. 

(19) The coupling of three words 
“consumption", “ use" and “sale" con- 
notes that the underlying common idea 
was that either the title of the owner 
is transferred to another or the thing 
or commodity ceases to exist in its origi- 
nal form. The onus that octroi is levi- 
able upon the entry of wool brought by 
a person to his dyeing factory lies upon 
the notified area committee. The ques- 
tion has to be decided on evidence whe- 
ther by the process of dyeing a new 
commodity is brought into existence. 
The question is one of fact and largely 
depends upon the intention of the per- 
son importing wool and his dealings 
therewith. AIR 1969 NSC 37= 1969 Cur 
LJ 458. 

(20) The goods must be regarded as 
having been brought in for purposes of 
consumption when a person brings them 
either for his own use or consumption, 
or to put them in the way of others in 
the area, who are to use and consume. 
In this process the act of sale is merely 
the means for putting the goods in the 
way of use or consumption. So, even 
though the word ‘sale’ was not used in 
Section 73 (1) (iv) of the Bombay Muni- 
cipal Boroughs Act (18 of 1925) (as it 
stood before amendment by Bombay 
Act 35 of 1954), the sale by a person did 
not save him from liability to tax if he 
brought the goods into the local area for 
consumption or use. AIR 1963 SC 906 
(912)= (1963) Supp 2 SCR 216. 

(21) Word ‘use’ in the context of octroi 
does not only mean ‘using up’ or con- 
sumption. AIR 1969 Guj 344 (348) (DB). 
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53. Taxes on the consumption or sale of electricity. 

[Government of India Act, 1935, Item 48B.] 

•'[o-l. Taxes on the sale or purchase of goods other than newspapers, sub- 
ject to the provisions of Entry 92A of List I.] 

[aj Substituted for the original Entry 54 by the Constitution (Sixth Amendment) Act. 
1956, S. 2 (11-9-1956). 

OBJECTS AND REASONS 

See under Art. 269. 


Schedule 7. List 2. Entry 53 — Note 1 

(1) The word "consumption'’ should be 
‘interpx'eted’ in a broad way. A produ- 
cer consuming electrical energy generat- 
ed by him is also a consumer, that is to 
say, he is a person who consumes electri- 
cal energy supplied by himself. 
Such a person is liable to pay duty 
under Section 3. C. P. and Berar Electri- 
city Duty Act (10 of 1949) (as amend- 
ed by M. P. Act 7 of 19561. Such duty 
cannot be regarded as duty of excise 
falling within Entry 84 of List I. AIR 
19S3 SC 414 (416)= 1962 Supp (1) SCR 
282. (AIR 1959 Madh Pra 365. Affirm- 
ed.) 

(2) The entry confers powers on State 
Legislature to make laws for imposition 
of taxes on consumption or sale of electri- 
city— But the laws will be operative in 
the territory of that State only — Pun- 
jab Electricity (Duty) Act (1958), Sec- 
tion 3 — Operation of Punjab Act can- 
not be extended to the territory of Hima- 
chal Pradesh — Mere fact that peti- 
tioners are employees of Punjab State 
Electricity Board is insufficient for esta- 
blishing territorial nexus as levy is not 
pertaining to the connection of employ- 
ment — Levy and collection of electri- 
city duty, under Section 3 of Punjab 
Act on the petitioners, in Himachal 
Pradesh, being violative of Article 265, 
is illegal. AIR 1966 Him Pra 59 (61). 

(3) The separate mention in Items 53 
and 54 of List 2 cannot by itself justify 
a conclusion that the Constitution in- 
tended to draw any distinction between 
electricity and goods. AIR 1970 Cal 75 
(77)= 73 Cal WN 701. 

SCHEDULE 7, LIST 2, ENTRY 54 

SYNOPSIS 

!• Taxes on the sale or purchase of 
goods. 

2. Excise duty and sales tax. 

3. Provisions incidental to levy of sales 

tax. 

4. Enactments held constitutional. 

5. Enactments held unconstitutional. 

1. Taxes on the sale or purchase of 
goods. — ( 1 ) This entry authorises the 

imposition of a tax only when there is 
a complete sale involving transfer of 
title and not when there is a mere agree- 
ment to sell. AIR 1958 SC 909 (912) = 
1959 SCR 427 ** AIR 1958 SC 682 (885) = 


1959 SCR 445 ** AIR 1958 SC 560 (577) = 
1959 SCR 379 ** AIR 1953 SC 274 (276) = 
1953 SCR 677= 1953 Cri L Jour 1105 ♦* 
AIR 1958 SC 452 (458)= 1958 SCR 1355 = 
37 Pat 27 ** AIR 1954 SC 459 (460, 461, 
462)= 1955 SCR 243= ILR (1955) 1 All 
346 AIR 1958 Assam 169 (170) (FB) 
** AIR 1968 SC 599 (602, 603)= (1968) 1 
SCR 705. 


(2) Entries must be given widest pos- 
sible interpretation — Legislature is 
competent to enact provisions to check 
evasion of tax. AIR 1968 SC 59 (64) = 
(1968) 1 SCR 148. 

(3) Explanation to Section 2 (12) of 
the Assam Sales Tax Act (14 of 1947) is 
within legislative competence. The Act 
only taxes completed sale, the Explana- 
tion only locates the sale and does not 
enlarge the meaning of the word ‘sale’, 
so as to tax transactions which are mere 
agreements to sell and not sales. AIR 
I960 Assam 116 (119) (DB). 

(4) Expression ‘taxes on sales or pur- 
chase of goods' must be interpreted in 
broad sense. AIR 1967 Mys 25 (28) = 
(1965) 1 Mys LJ 65 (DB). 

(5) Item 54 authorises the imposition 
of taxes on the sale and purchase of 
goods. (1955) 59 Cal WN 872 (876). 

(6) The sales tax is a levy on the price 
of the goods and such a levy should not 
be made unless the stage has been 
reached when the seller can recover the 
price under the contract. AIR 1954 SC 
459 (460, 461, 462)= 1955 SCR 243= ILR 
(1955) 1 All 346. 

(7) Having regard to the definition of 
‘sale’, ‘goods’ and ‘sale price’ in the C. P. 
and Berar Sales Tax Act, the considera- 
tion is a part and parcel of sale of goods. 
In fact, the definition of turnover read 
ill the light of the above definition 
shows that what is taxed is the amount 
of the sale price or part of sale price in 
respect of the sale or supply of goods 
and therefore the consideration is in- 
separably a part of the transaction 
which is sought to be taxed. AIR 
1960 Bom 470 (476)= 62 Bom LR 187 
(DB). 

(8) Definition of sale cannot be enlarg- 

ed so as to include within it forward 
contracts. AIR 1954 SC 459 (460, 461, 

462)= 1955 SCR 243= ILR (1955) 1 AH 
346. 

(9) The definition of the term ‘sale’ in 
Section 2 (h) of the U. P. Sales Tax Act 
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(15 of 1948) is ultra vires of the Provin- 
^al Legislature in so fur as it includes 
transfer of property in goods for • other 
valuable consideration*' also within its 
purview. AIR 1964 All 284 (287)= 1967 
All LJ 506=* 19 STC 400 (DBi. 

(10) Wliat under Entry No. 54 the 
State Legislature can tax are transac- 
tions which are in substance sales. It 
cannot by extending definition of sale in- 
clude transactions which are not sales. 
(1965) 67 Bom LR 138 (163)= ILR 1 19651 
Bom 458 (DB). 

(11) The supply of goods, by a co-ope 

rative society to its members amounts to 
sale of goods within Section 2 (g) of 

Orissa Sales Tax Act (14 of 19471 and 
the society being a ‘dealer’ as defined 
in the Act is liable to be assessed to sales 
tax. (1968) 34 Cut LT 745 (7581 22 

STC 460 (DB). 

(12) The expression taxes on the sale 

of goods’ is very general and means 
taxes upon the event of sale of proceeds 
thereoL taken individually or collective- 
ly. It cannot be confined to a turnover 
tax on the gross sale proceeds only. AIR 
1939 FC 1 (27)= 1939 FCR 18= ILR 

(1939) Kar (FC) 6 ** AIR 1957 Andh Pra 
297 (298) (DB) AIR 1952 Nag 378 

(383)= ILR (1953) Nag 332 (DBI. 

(13) Expression ‘sale of goods' in 
Entry 54 has same meaning as in Sale 
of Goods Act — Hire-purchase agree 
ment is not ‘sale’ — Legislation by State 
legislature making agreement or tran.sac- 
tion in which property does not pass 
from seller to buyer, a sale, is oeyona 
legislative competence. AIR 1965 sc 
1082 (1089)= (1965) 2 SCR 112. (AIR 

1958 Mad 561, Reversed.) 

(14) Consumption by owner of S^ods 
in which he deals is not a sale within 
the meaning of Sale of Goods Act aiid 
therefore it is not ‘sale of goods' within 
the meaning of Entry 54. AIR 1964 » 
1037 (1039)= (1964) 1 SCR 481. 

(15) Goods include ‘standing ti^es 
agreed to be severed before sale — Sec- 
tion 2 (d) of U. P. Sales Tax Act held 
valid. ILR (1964) 2 All 506. 

(16) In a building contract which is 
entire and indivisible there is no sale ot 
goods, and it is not within the compet- 
ence of the State Legislature under this 
entry to impose a tax on the supply of 
materials used in such contract treating 
it as a sale. AIR 1958 SC 909 (912) = 

1959 SCR 427 ** AIR 1958 SC 560 (577) = 

1959 SCR 379 ** AIR 1958 Assam 169 
(170) (PB) ** AIR 1957 Cal 283 (292. 

203) •• AIR 1956 Hyd 79 (86. 87)= ILR 
(1956) Hyd 162 (DB). 

(17) There might be contracts which 
might consist of two distinct agreements, 
one for the sale of materials and another 
for work and labour, and in such a case, 
it would be competent to the State to 


impose tax on the sale of materials even 
construing that word in its narrow sense. 
AIR 1958 SC 909 (912) - 1959 SCR 427 ** 
AIR 1958 Assam 169 (170. 171) (FB). 

(18) The sales-tax is a tax on a trans- 
action of sale and not a ta.\ on trade and 
the fact that the incidence of the tax 
is laid on the purchaser does not render 
it other than a tax upon a transaction of 
sale. AIK 1957 Andh Pra 297 (298i (DB) 
-♦ AIR 1957 Assam 61 (63. 64) (DB) 

AIR 1957 Mad 301 (304) (DB). 

(19) It is not an essential feature of a 
tax on the sale of goods that the burden 
thereof must be capable of being passed 
on to the consumer. AIR 1958 SC 452 
(462. 463)= 1958 SCR 1355= 37 Pat 27 

AIR 1958 All 478 (481) (FB) AIR 
1957 All 475 (481) (FB) =** AIR 1958 All 
418 (4811---= 19.58 All L,I 228 |FB). 

(20) A sales tax can be imposed with 

retros)>ective effect. AIR 1958 SC 452 
(462, 463)= 1958 SCR 1355= 37 Pat 57 
** AIR 1957 All 475 (481) (FB) *>’ AIR 
1961 SC 1534 (1538, 1539, 1540, 1541) = 

(1962) 2 SCR 1 ** AIR 1958 Andh Pra 
558 (5621= (1958) 2 Andh WR 100 (DB). 

(21) 'Where a registered dealer collects 
a certain amount by way of tax from 
the purchaser vis-a-vis the dealer, it is in 
reality a part cif the price which the pur- 
chaser has to pay for purchasing the 
goods and a tax on such payment is 
within the ambit of this entry. AIR 1956 
Mad 298 (3001= ILR (1956) Mad 1123 
IDB). 

(22) The amended definition of dealer 
under Section 2 (cl Bihar Sales Tax Act 
(19 of 1947) (Amended by Bihar Finance 
Act 1950) means any person who sells or 
supplies any goods in connection with 
his business. Any casual sale of another 
kind will not make the seller a ’dealer’. 
1966 BLJR 438 (442)= 21 STC 434 (DB). 

(23-24) This entry does not entitle the 
State Legislature to tax a broker who 
may have assisted at a sale but has not 
sold the goods either as principal or 
agent. AIR 1957 Nag 61 (62) (DB). 

(25) A law which is in pith and sub- 
stance a law imposing taxation on sale 
of goods cannot be held to be invalid 
if it incidentally trenches upon Entry 7 
in the Concurrent List. AIR 1953 Pat 
37 (91)= 32 Pat 19 (DB). 

(26) If an Act is within the purview 
of this entry, then no question of re- 
pugnancy under Article 254. on the 
ground that the definition of ‘sale’ in 
the Act is in conflict with the definition 
in the sale of goods Act. can arise. AIR 
1958 SC 560 (575)= 1959 SCR 379. 

(27) Where the levy is really a sales 
tax it is not invalid merely because it 
is labelled as ‘fee’. AIR 1954 Mad 621 
(634) (DB). 

(28) The right to tax sales is given 
to the States under this entry and, there- 
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fore, the Centre cannot prevent them 
from taxing sales that are otherwise 
taxable either by a Central Act or by 
rules made under it. AIR 1958 SC 1002 
(1004). 

(29) Mysore Sales Tax Act (25 of 1957) 
(as amended by Acts 9 and 31 of 1958), 
Section 8 (21, Schedule V. Item 31-B — In- 
clusion of Item 31-B in Schedule V tak 
ing out sugar-candy from category of 
sugar by Mysore Sales Tax Amendment 
Act 31 of 1958 is valid — Still, sugar- 
candy is exempt from sales tax under 
Section 8 (2). (1963) Mys LJ 118= (1963) 
14 STC 214 (DB). 

(30) The Madras General Sales Tax 

Act (9 of 1939) falls squarely within 
Item 54 of List II. Section 16-A of the 
Act is within the competence of the 
legislature. AIR 1958 Mad 544 (551, 

552)= 1958 Cri LJ 1413= (1958) 2 Mad 
LJ 243 (FB). (AIR 1937 Mad 291. AIK 
1947 Mad 321; AIR 1947 Mad 397 and 
AIR 1954 Mad 833, Overruled.) 

(31) Assuming animals and birds in 
captivity are not moveable property and 
therefore not goods within Section 366 
(12) of the Constitution — Sale of them 
will not fall within Entry 54 but within 
Entry 97 of List I. AIR 1960 Ker 360 
(360)= 1960 Ker LT 538. 

(32) Sales elTected between 11th Sep- 
tember 1956 and 4th January. 1957 in 
which goods moved from outside into 
Mysore State were inter state sales as 
understood in its ordinary natural sense 
unaided by any other statutory provi- 
sion — State of Mysore had no power to 
tax such sales in view of Article 269 (1) 
(g) read with Schedule 7, List I, 
Item 92.A and List II. Item 54. AIR 

1967 SC 585 (587)= (1963) 14 STC 416. 

(33) Sales Tax — Taxing authorities 
have power to select commodities for 
taxation — Discrimination to be shown 
before the Act can be struck down 

1968 All LJ 802 (DB). 

(34) As tax on sale of goods is a 
matter entirely within Entry 54 of the 
State List the amendment made in the 
definition of the word ‘dealer’ in Sec- 
tion 2 (c) of Bihar Sales Tax Act (19 of 
1947) by the Bihar Finance Act (17 of 
1950) did not require the assent of the 
President. AIR 1962 SC 660 (663)= 1962 
Siipp (1) SCR 498. 

(35) Imposition of interest on arrears 
of sales tax — Validity — Though Sche- 
dule VII, List II, Entry 54 of Constitu- 
tion does not refer to interest, power to 
charge interest on arrears is incidental 
to power to impose sales tax. 1968 All 
LJ 970= 23 STC 423 (DB). 

(36) Sale of iron and steel products in 
pursuance of orders of controller — 
Transactions constitute sale — Levy of 
Sales Tax on such sales not outside 


powers of State Legislature. AIR 1968 
SC 478 (480, 483, 484, 485)= (1968) 1 SCR 
479. 

(37) Sale to be assessed must be sale 

of goods as contemplated by Sale of 
Goods Act, 1930 — Assessee company 

manufacturing and distributing iron and 
steel products — Production and distri- 
bution regulated and controlled under 
Iron and Steel (Control of Production 
a!id Distribution) Order, 1941 — Sales by 
assessee not voluntary — Assessee held 
not liable to pay sales tax. (1964) 68 
Cal WN 998 (1006). 

(38) Validity — Tax imposed under 
the U. P. Sugar-cane (Purchase) Tax Act 
comes under Entry No. 54, List II of 
Schedule VII of Constitution — Act 
was within competence of State Legisla- 
ture and is valid. 1969 All LJ 2f8. 

(39) The authority to levy sales tax 
on motor spirit is given to the States by 
this entry and enacting a law for im- 
posing sales tax on petroleum and petro- 
leum goods the State legislature does not 
transgress on the domain allotted to the 
Centre. AIR 1959 Andh Pra 225 (230) = 
(1959) 1 Andh WR 331 (DB). 

(40) Impost under Section 11 of Mad- 
ras Commercial Crops Markets Act (20 
of 1933) is not a tax falling under 
Entries 52, 54 and 60 of List 2 of the 
Constitution. AIR 1959 Andh Pra 398 
(401)= (1959) 1 Andh WR 285 (DB). 

(41) Transaction lacking element of 
transfer of property — Legislature In- 
competent to make it ‘sale’ by deeming 
clause in taxing statute. AIR 1968 SC 
838 (840, 841)= (1968) 2 SCR 421. 

(42) Bihar sales tax (DeAnition of 

Turnover and Validation of Assessment) 
Act (13 of 1958) is a legislation which 
falls within Entry 54. The tax imposed 
is a tax on sale of goods and the iden- 
tity or character of the tax is not 
changed. AIR 1959 Pat 551 (554) = 

(1959) 10 STC 110 (DB). 

(43) Inter-State sale — The provision 
of Article 286 (1) (a) is only in the way 
of restriction or fetter on the legislative 
power of taxation — The affirmative 
grant of power is contained in Arti- 
cle 246 (3) and in Entry 54. AIR 1957 
Pat 288 (292)= 1957 BLJR 631 (DB). 

(44) Orissa Sales Tax Act (14 of 1947) 

— Newspaper exempted from sales tax 

— Monthly Law Journal publishing ver- 
batim decisions of Courts is not a news- 
paper — Registration of journal as news- 
paper or purposes of Post Office Art 
and Press and Registration of Books Art 
does not make it a newspaper. AIR I960 
Orissa 221 (223)= 26 Cut LT 446 (DB). 

(45) Cotton fabrics declared goods of 
special importance — Imposition of sales- 
tax under Section 5 (1) of Bengal Art 
8 of 1941, in excess of 2 per cent. laia 
down in Section 15 of Central Act, was 
ultra vires, till the time the former sec- 
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tion was amended to conform with latter 
section. AIR 1965 Cal 203 (206). 

(46) Surcharge contemplated by Act 
is really enhancement of sales-tax in cer- 
tain circumstances and is tax on aggre- 
gate of sales effected by dealer during 
year — Same is justified by Entry 54 
— Same cannot be construed as tax on 
sale tax itself. 1966 Ker LT 809 (811) = 
1966 Ker LJ 958. 

(47) Transaction between hotelier and 
resident customer — Hotelier making 
consolidated charge for residence, ser- 
vices and supply of food — No rebate al- 
lowed if food is not taken — Held, on 
facts that transaction was indivisible 
contract of multiple service and did not 
involve any sale of food — Authorities 
not empowered to split up composite 
contract so as to make out an agree- 
ment of sale, where non-existed — Such 
splitting up is beyond Entry 54. AIR 
1966 Punj 449 (457, 458)= 68 Pun LR 
319. 

(48) A taxing statute covered by 

Item 54 cannot be challenged on the 
grounds of its contravening rules of 
estoppel or of contracts or being con- 
trary to an earlier undertaking of another 
Act. AIR 1961 Ker 36 (38)= 1960 Ker 

LT 1037 (DB). 

' (49) Co-operative Society supplying re- 
freshments to members for price — Pro- 
perty in refreshments with society 
Transaction amounts to sale — Turnover 
Is taxable. AIR 1968 SC 838 (841). (AIR 
1964 Mad 63, Overruled.) 

(50) The effect of the Explanation to 
Article 286 (1) is to remove the limita- 
tion imposed by Articles 245 and 286 (1) 
on the power of a State to enact extra- 
territorial legislation and permit the 
State to levy sales-tax on an extra-State 
sale, provided goods thereunder are deli- 
vered within State. AIR 1953 Mad 116 
(127)= (1952) 2 Mad LJ 614 (DB). 

(51) Section 17 of . Bengal Finance 
(Sales Tax) Act (6 of 1941) as amended 
by Bengal Act (14 of 1954) is not a 
law with respect to Entry 88 of Union 
list — It falls within purview of 
Entry 54 State List — State competent 
to enact section. AIR 1963 Cal 578 
(580)= 67 Cal WN 510 (DB). 

(52) It is not correct to draw any dis- 

tinction between the normal power of 
legislation by Parliament with respect to 
matters in the Union list and the power 
conferred by the opening words of Arti- 
cle 286 ( 2). Both are legislative powers. 
Hence Parliament in enacting Sales Tax 
Validation Act (1956) did not transgress 
power conferred by Article 286 (2). 

AIR 1957 Mad 368 (371. 372)= (1967) 2 
Mad LJ 167 (DB). 


(53) Word ‘goods’ includes electricity. 
AIR 1970 Cal 75 (77)= 73 Cal WN 701. 

Excise duty and sales tax. — ( 1 ) In 

the case of a sales-tax the liability to 
pay tpes arises on the transaction of a 
sale, but in the case of an excise duty 
the liability arises in respect of the 
manufacture or production of the com- 
modity taxed. AIR 1958 SC 452 (459) = 
1958 SCR 1355= 37 Pat 27 *♦ AIR 1945 
(101)= 72 Ind App 91= ILR 

(1945) Kar (PC) 153= 1945 FCR 179. 


yt v*i tiic bUlt? UI 

goods must in the nature of things be 
a tax on the sale by the manufacturer 
or producer. It is levied upon him qua 
seller and not qua manufacturer or pro- 
ducer. AIR 1958 SC 452 (459)= 1958 

1355= 37 Pat 27 ** AIR 1945 PC 

App 1945 FCR 

ILR (1945) Kar (PC) 153 Sup *• 

AIR 1957 Mad 325 (329)= ILR (1957) 
Mad 493 (DB). 


(3) Excise duty on tobacco — Re- 
covery from person storing tobacco in 
ms licensed warehouse is valid. 1962 (2) 
Cri LJ 407 (408) (All). 

, (4) ‘Litre fee* imposed under Act 5 of 
1901 on sale of country beer in bar, 
though named as fee. is special tax fall- 
ing under Entry 54 — Act V of 1901 is 
not repealed by Act XXV of 1957 and 
litre fee is not inconsistent with tax im- 
posed on first sale of country beer 
under Act 25 of 1957. (1966) 2 Mys LJ 

190 (198)= 7 Law Rep 447 (DB). 


(5) It cannot be held that by the im- 
position of an additional excise duty on 
tobacco. Act 58 of 1957 took away the 
power of the States under Entry 54 to 
levy sales tax on the intra-State sale of 
tobacco. AIR 1965 Cal 498 (506). 

(6) No tax could be levied on the de- 
dared goods such as tobacco under Ben- 
gal Act of 1941 until Section 5 (1) of 
that Act was amended with effect from 
28-10-59 so as to incorporate the ceiling 
of two per cent as required by the Cen- 
tral Sales Tax Act read with Act 58 
of 1957. AIR 1965 Cal 498 (504). 

(7) Sale of goods — Works contract — 
Materials used need not get transformed 
— Contract for pressing and packing 
cotton — Packing is integral part of 
pressing — Sale of packing material 
cannot be implied — Packing materials 
used not liable for sales tax. AIR 1970 
Raj 1 (11)= 1969 Raj LW 350 (DB). 


3. Provisions incidental to levy of 
sales-tax — (1) The power to levy a 

tax extends to the enactment of all inci- 
dental provisions for ensuring the collec- 
tion or preventing the evasion of tne 
tax. AIR 1958 Mad 158 (169)= ILR 

(1958) Mad 35 (DB). 

(2) The provisional assessment levied 
is merely a machinery employed for 
securing to the State the tax due and 
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payable to it and cannot be termed a 
tax on an anticipated sale. AIR 1957 
Mad 325 (330)= ILR (1957) Mad 493 
(DB). 

(3) The power to validate illegal as- 

sessments made by executive authorities 
is incidental to the power to levy the 
tax. AIR 1956 Mad 298 (300)= ILR 

(1956) Mad 1123 (DB). 

(4) Legislature can prescribe what acts 
or conduct would be regarded as olT- 
ences in relation to taxes on the sale or 
purchase of goods. AIR 1958 Mad 544 
(551)= ILR (1958) Mad 750= 1958 Cri 
L Jour 1413 (FB). (Section 16-A. Mad- 
ras General Sales Tax Act (9 of 1939' 
held was within competence of Legisla 
ture.) 

(5) Power to confiscate goods under 

Section 42 (3) of Madras General Sales 
Tax Act (1 of 1959) is not ancillary or 
incidental to power to check evasion of 
tax on sale or purchase of goods. AIR 
1970 Mad 25 (27)= (1969) 2 Mad LJ 

144 (DB). (1968-2 Mad LJ 112, Revers- 

ed.) 

(6) Provisions for confiscation under 
Section 28 (6) of Andhra Pradesh Gene- 
ral Sales Tax Act (6 of 1957) are not 
ultra vires of the State Legislature. 
(1967) 2 Andh WR 71= 19 STC 506. 

4. Enactments held constitutional. — 

(1) Orissa Sales Tax Act (1947) as 
amended by Act (28 of 1958). Sec- 
tion 14-A — Amendment is not beyond 
legislative competence nor does it con- 
travene Article 19 (1) (f) of the Constitu- 
tion. AIR 1961 SC 1438 (1439, 1440) = 
(1962) 1 SCR 549. 

(2) Section 14, Orissa Sales Tax Act 
(14 of 1947) was not ultra vires. AIR 
1962 SC 1320 (1322)= (1962) Supp (1) 
SCR 242. 

(3) Madras General Sales (Definition 
of Turnover and Validation of Assess- 
ments) Act {17 of 1954), Sections 2 and 3 

— Act is not constitutionally invalid. 
AIR 1962 SC 1037 (1043)= (1962) 2 SCR 
570. 

(4) Imposition of Sales Tax on goods 

— Provisions of sections inserted by 
Andhra Pradesh General Sales Tax 
(Amendment) Act (16 of 1963) and R. 45 
(A) are not ultra vires the powers 
of State Legislature. (1968) 21 STC 291 
(Andh Pra) (DB). 

(5) A. P. General Sales Tax Act (6 of 
1957), Section 2 (1) (n), Expl. Ill — 
Not ultra vires of powers of State Legis- 
lature. AIR 1968 SC 784 (787)= (1968) 
2 SCR 476. 

(6) Bihar Sales Tax Act (9 of 1959), 
Section 20-A — Dealer has no right to 
challenge validity of Section 20.A of 
Bihar Sales Tax Act (9 of 1959) on 
ground of violation of Article 19 (1) (f) 
of the Constitution — Section 20-A is 
valid and intra vires the State legisla- 


ture. AIR 1966 Pat 54 (59)= 1965 BLJR 
431 (DB). 

(7) Section 52 (1) of Assam Sales Tax 
Act (17 of 1947) is not invalid. AIR 1959 
Assam 216 (219)= (1960j 11 STC 125 

(DB). 

(8) Amendment of Court-fees Act 
(1870) by addition of Article 11 (c) in 
Schedule 11 has no elTect of repealing 
Rule 74. Assam Sales Tax Rules (1947) 
by implication. AIR 1959 Assam 216 
(220)= (1960) 11 STC 125 (DB). 

(9) Imposition of Sales-Tax under Sec- 
tion 19 of Mysore Sales Tax Act (25 of 
1957) on sale of arrack and special liquor 
by Government to licencee is valid. 
(1965) 6 LR 641. 

(10) T. C. Sales Tax AcJ (1125), Sec- 

tions 2 (. 1 ); 2 (k) and Rules 7 (!) (k) and 
20 (2) — Do not contravene Article 303 
ID. AIR 1955 Trav-Co 126 (129)= 1955 

Ker LT 95 (DB). 

(11) The power conferred upon State 
Government under Section 3-D of U. P. 
Sales Tax Act (15 of 1948), to select the 
goods to be subjected to purchase tax 
and the rates at which they are to be 
taxed does not amount to unconstitu- 
tional delegation of legislative power — 
Section does not infringe Article 14. 
(1966) 18 STC 204 (All). 

(12) Constitution of India, Schedule 7, 
List 2, Entry 54 does contemplate that 
State Legislature is competent to enact 
law imposing tax on department of 
State Government — Section 2 (c) of 
U. P. Sales Tax Act held valid. ILR 
(1964) 2 All 506. 

(13) Scope — Section 11 (1) of Madras 
Com. Crops Market Act (1913) as amend- 
ed in 1955 is not colourable legislation 
and is valid. AIR 1960 Mad 160 (163) = 
(1960) I Mad LJ 298. 

(14) Levy of Sales Tax on incorporeal 
moveable property like copyright is not 
ultra vires Article 366 (12) — Section 2 
(j) and (n) of Madras General Sales Tax 
Act (1 of 1959) is constitutional. AIR 
1969 Mad 284 (291)= (1968) 1 Mad LJ 
480 (DB). 

5. Enactments held unconstitutional. — 

(1) Hyderabad General Sales Tax Act 
(14 of 1940). Sections 11 (2), 20 (c) — 
Provides for recovery of amounts collect- 
ed as tax though not eligible as tax 
under the Act — Provision not covered 
by Entry 54 nor justified as ancillary 
provision — Section 11 (2) and 

Section 20 (c) held ultra vires 

the State Legislature. AIR 1964 SC 922 
(923 to 925)= (1964) 6 SCR 867. (AIR 
1960 Andh Pra 395, Reversed; AIR 1983 
Mad 116, Overruled.) 

(2) Section 8-A (4) of the U. P. Sales 
Tax Act, 1948, is ultra vires. AIR 1968 
All 193 (195, 196). 

(3) Bombay Sales Tax Act (5 of 1946), 
Section 12-A (4) is violative of Article 19 
(1) (f) of the Constitution and is void. 
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AIR 1968 SC 445 (448)= (1968) 1 SCR 

4 OD* 

(4) Liability of dealer to pay illegal 
collection of tax to Government — Sec- 

Andhra Pradesh General 
Sales Tax Act (6 of 1957) as amended 
by Act (16 of 1963) is ultra vires the 
State Legislature. (1968) 22 STC 222 
(Andh Pra). 

(5) Explanation 1 to Section 2 (n) of 

M. P. General Sales Tax Act (2 of 1959) 
IS ultra vires as it attempts to enlarge 
the definition of ‘sale’ by bringing with- 
in its scope hire-purchase transactions. 
AIR 1964 Madh Pra 242 (246)= 1967 

MPLJ 799 (DBi. 

;6) Amendment in 1964 of Section 18 

(3) of Mysore Sales Tax Act (25 of 1957) 
converting into tax what is not a really 
tax, is unconstitutional. AIR 1965 Mys 
120 (121) = (19G5I 16 STC 450 (DB). 

(7) Section 22, Mysore Sales Tax Act 
(46 of 1948) is not ultra vires of Arti- 
cle 14 of Constitution. AIR 1958 Mys 
143 (147) = 1953 Cri LJ 1327 = 1958 
Kant LJ 1 (DB). 

(8) Explanation (1) to Section 2 (g) of 
the W. B. Sales Tax Act (as extended to 
Delhi) is unconstitutional inasmuch as 
it seeks to bring within the meaning of 
the word ‘sale* hire purchase agreements 
with an option to purchase to the hirer, 
which are not sales within the word as 
used in Entry 48 of List 2. Government 
of India Act. 1935. AIR 1956 Punj 177 
(181)= 58 Pun LR 399 (DB). 

(9) Section 26 (3), Bombay Sales Tax 
Act (3 of 1953) is ultra vires the State 
Legislature in so far as it purported 
to tax allotment of goods of a firm 
amongst partners on dissolution. AIR 
1965 Guj 60 (69) = (1965) 16 STC 329 
(DB). 

Schedule 7. List 2, Entry 55 — Note 1 

(1) Section 126, Kerala Municipalities 
Act (14 of 1961) which authorises the 
Municipality to levy tax on advertise- 
ments is perfectly valid. AIR 1965 Ker 
237 (238)= 1965 Ker LT 288. 

SCHEDULE 7, LIST 2, ENTRY 56 

SYNOPSIS 

1. Scope. 

2. Taxes on goods and passengers. 

3. “Carried.” 

4. **Roads or inland waterways.” 

1. Scope. — (1) This entry and Entry 
€9 of the Union List distribute the field 
cf taxation between the Union and the 
States with respect to taxes on goods 
and passengers carried by the different 
modes of transport. AIR 1955 Assam 249 
(262) (SB). 

IVol. 6.1 3 A. M. 23 


(2) The words of this entry have to 
be given their full elVect and have to 
be construed in a natural and liberal 
sense. But at the same time they have 
not to be so construed as to destroy the 
very significance of the context in which 
they appear. AIR 1955 Assam 249 (256) 
(SB). ' 

2. Taxes on good.s and passengers. — 
(1) The term “goods” would mean trade 
goods or goods of a commercial charac- 
ter and would not include in its ambit 
luggage and personal elfects. AIR 1955 
Assam 249 (260) (SB). 

(2) The entrj' is an enabling one and 
empowers the Legislature to tax goods 
and passengers either individually or 
collectively. The use of the word “and” 
between the two objects does not mean 
that the tax cannot be levied on ope 
to the exclusion of the other. AIR 1955 
Assam 249 (258) (SB). 

(3) The nature or the quality of the 
tax would not depend on what measure 
is adopted for fixing the amount pay- 
able in each case — It may be the dis- 
tance travelled or the v/eight as the 
measure for purposes of taxation. AIR 
1955 Assam 249 (273j (SB). 

(4) The fact that the tax is to be 
measured in proportion to the fares and 
freight realised does not alter the nature 
of the tax upon the goods and passen- 
gers or affect its intrinsic character. 
AIR 1952 Pat 359 (364) = 31 Pat 493 
(SB) **AIR 1945 PC 98 (101) = 72 Ind 
App 91 = ILR (1945) Kar (PC) 153 = 
1945 FCR 179. 

(5) The mere fact that the State has 
decided to charge a heavy tax when 
it easily could have charged a lighter 
one would not detract from the validity 
of the tax. AIR 1954 Punj 264 (267) = 
ILR (1955) Punj 58 (DB). 

(6) Taxation under this entry is of 
the indirect variety. It ultimately falls 
on the consumer. The tax can be col- 
lected through the carrier or the pro- 
ducer and the manufacturer. AIR 1955 
Assam 249 (262) (SB). 

(7) The tax levied by the Assam Taxa- 
tion (On Goods Carried by Roads or 
Inland Waterways) Act (13 of 1954) is a 
tax on the transportation of goods and not 
in the nature of excise duty. There is, 
therefore, no encroachment on Entry 84 
of List 1 and the Act is not ultra vires 
on that ground. AIR 1955 Assam 249 
(255) (SB). 

(8) Where the pith and substance of 
the Assam Act 10 of 1961 is the levy 
of a tax on tea which is carried in the 
State of Assam, the right to levy such a 
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tax cannot be said to have been taken 
away merely by the fact that a Tea 
Act had been passed by the Central 
Legislature which is referable to the 
relevant Entry in List 1 of Schedule 7. 
The power to levy a tax which has been 
conferred on the State Legislature by 
Entry 56 cannot, therefore, be said to be 
controlled by the Tea Act in question. 
There is, therefore, no substance in the 
argument that the State Legislature has 
no power to levy a tax on tea which 
is carried over a part of the area of 
the State of Assam, because one of the 
objects taxed under the Assam Act has 
been covered by the Central Tea Act 
of 1953. AIR 1964 SC 925 (943) = (1964) 
5 SCR 975. 

(9) A tax on motor vehicles entering 
or leaving the limits of a municipality 
is not a tax on passengers carried by 
road within the meaning of this entry 
though the amount of the tax is to be 
calculated with reference to the num- 
ber of passengers. AIR 1958 All 430 
(4.31) (DB). 

(10) Power of Municipality to levy 
toil tax is limited to cases covered by 
Section 128 (1) (vii), U. P. Municipali- 
ties Act (2 of 1916) — Municipality can- 
not levy toll tax on passengers under 
its delegated authority either under 
Section 128 (1) (vii) or (xiv). 1968 All 
WR (HC) 438 = 1968 All Cri R 275. 

(11) Power to levy toll on vehicles 
limited by Section 128 (1) (vii) and can- 
not be extended by resort to residuary 
clause (Section 128 (1) (xiv)). AIR 1966 
SC 1502 (1506) = (1966) 2 SCR 891. 

(121 Instances of Acts falling under 
this entry, are: 

(a) Asam Taxation (On Goods Carried 
by Roads or Inland Waterways) 
Act, 13 of 1954. AIR 1955 Assam 
249 (258) (SB). 

(b) Part III of the Bihar Finance Act, 
17 of 1950. AIR 1952 Pat 359 (364) 
= 31 Pat 493 (SB). 

(c) Punjab Passengers and Goods 
Taxation Act, 16 of 1952. 57 Pun 
LR 304 (306) (DB). 

(d) Madras Motor Vehicles (Taxation 
of Passengers and Goods) Act 
(XVI of 1952). AIR 1954 Mad 569 
(572) = ILR (1954) Mad 867 (DB). 

fe) Punjab Passengers and Goods 
Taxation Act (16 of 1952). AIR 
1954 Punj 264 (267) = ILR (1955) 
Punj 58 (DB). 

(f) Punjab District Boards Act (20 of 
1883). AIR 1962 Punj 350 (353) = 
64 Pun LR 342 (FB). 

(g) Bihar Taxation on Passengers and 
Goods (Carried by Public Service 
Motor Vehicles) Act (Bihar Act 
17 of 1961), S. 3. AIR 1963 SC 1667 
(1674, 1675) = (1964) 1 SCR 897. 

I (Act is retrospective.) 


(h) Kerala Motor Vehicles (Taxation 
on Passengers and Goods) Act (25 
of 1963) is within the competence 
of State Legislature. AIR 1969 Ker 
130 (136) = ILR (1968) 2 Ker 
153 (DB). 

(i) Rajasthan Passengers and Goods 
Taxation Act (18 of 1959) — Tax 
levied by Act is tax on passengers 
and goods and not on income or 
on fares and freights — It is not 
ultra vires. AIR 1961 SC 1480 (1484, 
1485) = (1962) 1 SCR 517. 

(j) Mysore Motor Vehicles (Taxation 
on Passengers and Goods) Act (10 
of 1961). AIR 1963 Mys 49 (58) = 
1963 Mys LJ (Sup) 31 (DB). 

(13) The nature of the tax as defined 
by the entry is wholly different and the 
mere imposition of such tax does not 
amount to interference with the free- 
dom of trade and commerce given by 
Art. 301 of the Constitution. AIR 1950 
Assam 249 (253, 254) (SB). 

(14) Power given to Legislature to 
levy taxes on goods and passengers — ■ 
It is competent for Legislature to devise 
machinery for recovery of said taxes. 
AIR 1963 SC 1667 (1672, 1673) = (1964) 
1 SCR 897. 

(15) Terminal tax on export and im- 
port of articles under Section 66 (1) (o)- 
of C. P. and Berar Municipalities Act 
(2 of 1922) — Tax did not fall within, 
this entry. AIR 1967 Bom 413 (415, 416) 
= 69 Bom LR 303 (DB). 

(16) Andhra Pradesh Motor Vehicles 
(Taxation on Passengers and Goods) 
(Amendment and Validation) Act (34 
of 1961), Section 8 — Section 8 is not 
beyond competence of State Legislature 
as it validates only the Act which was 
declared invalid on ground of violation, 
of constitutional provisions and not on. 
ground of lack of legislative corry^etence- 
ILR (1964) Andh Pra 1338 (DB). 

3. “Carried”. — (1) All that the- 

entry requires is that tne goods shoula 
be carried by road or inland waterways. 
It makes no mention of the agency 
through which goods are carried. AIR 
1955 Assam 249 (260) (SB). 

(2) Goods carried in State only for 
short distance — Does not render tax 
under Section 3 Assam Taxation (Q^ 
Goods Carried by Roads or on Inland 
Waterways Act (10 of 1961) 

ground of extra territoriality. AIR 19o» 
SC 925 (942) = (1964) 5 SCR 975. 

(3) Carried — Meaning of — Goods 
carried not joining mass of Sooas 
Tax levied under Assam Act 10 of 
held not invalid. AIR 1964 SC 92& 
(942, 943) = (1964) 5 SCR 975. 

4. “Roads or inland waterways”. — ( 1 1 
The word “roads” refers to public roads 
as used for traffic, both vehicular anti 
pedestrian, as of right and inland water- 
ways must evidently refer to water 
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(contd.) 

w^s which are used for navigation by 
public boats or crafts. AIR 1955 Assam 
249 (256) (SB). 

Schedule 7, List 2, Entry 57 — Note 1 

(1) An Act which in no way inter- 
feres with the freedom of trade, com- 
merce and intercourse within the State 

is only a fiscal measure fall* 
ing under this entry does not require for 
its validity and Presidential sanction 
under the Proviso to cl. (b) of Art. 304. 
AIR 1958 Ker 52 (53)= 1958 Cri L Jour 
380 (DB). (T. C. Vehicles Taxation Act 

114 or 190).) 

(2) Assam Motor Vehicles Taxation 
(Amendment) Acts (XV of 1963) and 
(XII of 1966) are not unconstitutional 
under Art. 254 (2). AIR 1967 SC 1575 
U577) = (1967) 3 SCR 611. (ILR (1966) 
18 Assam 494, (DB), Reversed.) 

(3) Motor Vehicles Rules (1940), Rule 
160-C — Validity of Rule 160-C, Madras 
Motor Vehicles Rules (1940) under Sec- 
tion 5 Madras Motor Vehicles Taxation 
Act (3 of 1931) — Does not encroach 
upon field of State Legislature. AIR 1956 
Andh Pra 129 (139) = 1956 Andh WR 
142 (DB). 

(4) M. P, Motor Vehicles Taxation 
(Amendment) Act (15 of 1965) falls 
under Entry 57 of List 2 and not Entry 
35, List 3 and is not ultra vires for want 
of assent of the President, AIR 1966 
Madh Pra 131 (133) = 1966 MPLJ 229 
(DB). 

(5) Travancore-Cochin Vehicles Taxa- 
tion Act (14 of 1950) is not a legisla- 
tion dealing with respect to trade or 
commerce but enacted by virtue of 
powers conferred on State Legislature 
under Entry 57. AIR 1958 Ker 398 (398, 
399) = 1958 Ker LT 631 (DB) ** 
AIR 1960 Ker 58 (63) = 1959 Ker LT 
829 (DB). (Act not hit by proviso to 
Art. 304.) 

Schedule 7, List 2, Entry 59 — Note 1 

(1) A toll is a payment taken in 
return for some benefit and it is not 
necessary to collect it at the very 
moment when the person .from whom 
it is collected commences to enjoy the 
benefit. It can be collected even when 
the person is about to leave after en- 
Ooying the benefit. The only limitation 
that lies on the power to collect tolls 
Is that they cannot be collected twice 


Therefore where 
a municipality imposes toll tax on 

motor vehicles entering or leavin" the 
^^unicipal limits with passengi^i* the 

condemned on the 
giound that it was ultra vires the 

to collect 

toils from vehicles going out of munici- 
/o» *^30 (432) ,D3i. 

imposition — 

Specific adv’antage from every toll levied 

77 Factory connected with 
mam railway line by its own side line 

materials — En.ioyment of 
amenities provided by Municipalitv is 
sullicient consideration — Imposition 
of tolls on vyagons held valid undei 
Section 1 8. U- P. Municipalities Act 
(2 of 19161. AIR 1962 All ‘>3 ~ 

1960 All LJ 651 (D3.. ‘ ~ 

(3) Continuance in force of existing 
laws — Canlonmenls Act (1924). S. 60 
- Section was 'a law in force at the 
time of commencement of Constitution 
ond IS saved by Article 372 — Power 
to impose tolls given to State Legisla- 

List 2. Sch. VII of 
Constitution — Mere fact that Central 
Legislature cannot now impose tolls 
cannot have the ellect of depriving Can- 
tonment Boards of the power to impose 
tolls which had been conferred by valid 
enactment. AIR 1967 All 15 (19). 

give power to 
State Legislature to legislate on tolls 
and fees respectively and hence it can- 
not be said there is no legislative com- 
petence to enact Section 140 of the 
Assam Municipal Act (1 of 1923) AIR 
1958 Assam 156 (159) (DB). 

(5) Toll imposed by Municipal Com- 
mittee on vehicles entering its Mum- 
cipal limits under Sec. 61 (2), Punjab 
Municipal Act (8 of 1911) covered by 
the term “toll*’ — “Stand tax” already- 
being charged for parking vehicles at 
stand — No double taxation — Toll 
being on vehicles and not on goods no 
infringement of Art. 301 — Toll impos- 
ed not unconstitutional. AIR 1964 Puni 
506 (507, 508) = 66 Punj LR 934. 

(6) Hardwar Municipality — Imposi- 
tion of toll on motor vehicles, tongas 
and rickshaws entering or leaving muni- 
cipal limits at four annas- per passenger 
— No power in Board to levy toll on 

vehicle leaving municipal limits 

Power to levy toll limited by Section 
128 ( 1 ) (vii) cannot be extended by 
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Schedule 7, List 2, Entry 59 — Note 1 
(conld.) 

resort to residuary clause fxiv). 
AIR 1966 SC 1502 (1506) = (1966) 

2 SCR 891 1968 Ail WR (HC) 

433 

;7) No conflict between List 1. Entry 23 
and List 2. Entry 59. AIR 1969 J & K 
113 (116) (FB). 

SCHEDULE 7, LIST 2, ENTRY 60 

SYNOPSIS 


1. Scope of the entry. 

2. Acts falling or not falling within 

this Entry. 


1. Scope of the entry. — (1) An ob- 
vious distinction exists between a tax on 
tra(des. callings or professions and a tax 
on income arising from a trade, calling 
or profession. A tax, by whatever name 
It may be known, if it is based on the 
iriccme derived from a trade, calling or 
pi'f'fession. can be questioned on the 
ground that it being an income tax 
could not be imposed by the State Gov- 
ernment. It is to save such a tax that 
Art. 276 appears to have been enacted. 
AIK 1957 All 433 (436) (DB). 

i2i There is nothing unconstitutional 
in the requirement of the taking out 
of a licence for a trade, foi the require- 
ment is only a mechanism or device for 
the collection of the tax and is not con- 
sequently hit by Art. 19 (1) (gL AIR 
1957 Pat 386 (389) = 36 Pat 973 (DB). 

(3 1 A tax on the trade of husking, 
milling or grinding of grains is a tax 
falling under this entry. AIR 1949 Nag 
190 (192) = ILR (19491 Nag 87 (DB). 

i4l Tax on receipt of pension — ® 

tax on employment. AIR 1964 SC 1172 
(1178) = (1964) 6 SCR 962. 

(5) List 1. Item 84 deals with taxes 
on goods manufactured or produced and 
List 2. Item 60 deals with the carrying 
on trade i. e. an activity in the nature 
of buying and selling and the Finance 
Act (1951) in its pith and substance 
relates to duty on goods manufactured 
or produced and has no relationship 
with item 60. AIR 1962 SC 1006 (1028) = 


1962 Supp (2) SCR 1. 

(6) Test to determine whether tax is 
tax on ‘calling’ or tax on ‘entertain- 
ments' is to ascertain incidence of tax 

Theatre tax on cinema show is not 

hit by Art. 276 (2) — It is a tax on 
entertainment. AIR 1955 Sau 90 (91) 
= 8 Sau LR 120 (DB). 

(7) The object of Item 60, List 2 
Sch. 7 of the Constitution, from which 
the power to levy the tax in question by 
the Municipality is derived, is to enable 
the State Legislature to tax persons, who 
are carrying on any professions, trades, 
callings and employments. Those four 
words overlap one another and have 
been used by way of abundant caution 


in order to make these provisions broad- 
based and comprehensive. None of 
those words has any particular techni- 
cal meaning and even if they had any 
definitive significance the object of put- 
ting them altogether is to ensure that 
ro particular category of persons is 
being eliminated. AIR 1960 Punj 669 (671, 
672) = 62 Punj LR 816 (DB). 


(8) Levy under Entry 60 far in excess 
of amount specified in Art. 276 (2) — - 
Levy to be struck down. AIR 1965 Ker 
8 (10) = 1964 Ker LT 189. 

(9) License fee for storing jute impos- 
ed by resolution of Municipality under 
Section 370 (1) (xii) of Bengal Munici- 
pal Act (15 of 1932) — Imposition held 
beyond competence of municipality. 
(1955) 59 Cal WN 872. 

(10) Section 30 (b). Punjab District 
Boards Act (20 of 1883), has reference 
to taxation on property itself as such, 
and docs not debar the imposition of 
tax on profession, trade, calling or 
employment which fall under a separate 
item in State List Schedule to the Con- 
stitution. (1959) 61 Pun LR 309. 


(11) U. P. District Boards Act (10 of 
1922), Sections 108, 114 — Tax on cir- 
cumstances and property is tax on in- 
come and not on financial status — 
Items 49 and 60 of List 2 of Constitution 
— State cannot legislate in respect of 
tax on sources other than those mention- 
ed therein — But U. P. Act 10 of 1922 
which was valid under Government of 
India Act, is valid under the Constitu- 
tion by virtue of Art. 277 and Item 82 
of Union List — Sections 108 and 44 
are not void. 1955 All LJ 630 =* 1955 All 
WR (HC) 520. 

(12) Liability to pay professional tax 

under Punjab Professions, Trades, Call- 
ings and Employments Taxation Act (7 
of 1956) — Situs of trade, busi^ss, 

calling or profession has to be consider- 
ed — Where no business is carried on 
by a dealer at a certain place, .mere 
delivery of goods from godown situat- 
ed there cannot be equated to doing 
business at that place. AIR 1968 Punj 
289 (291) = ILR (1967) 2 Punj 772 (DB). 


(13) Khandwa Municipality imposing 
ax on trade of ginning and pressing 
:otton in excess of Rs. 50 — Tax heW 
o be illegal — Khandwa Municipality 
Validation of Tax) Act, 16 of 1941, pe- 
nding that tax in question shall be 
leemed to have been validly recover- 
ible by the Municipal committee, 
Chandwa, in respect of the period from 
51-11-22 to 31-3-38, held not repu^ant 
o Section 142A, Government of India 
^ct. AIR 1956 Nag 167 (173) = ILR 
1956) Nag 83 (DB). (Case under Section 
;42A, Government of India Act, 
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61. Capitation taxes. 

LGovemment of India Act, 1935, Item 45.] 

62. Taxes on luxuries, Including taxes on entertainments, amusements, betting 
and gambling. 



Sched^sile 7, List 2, Entry 60 — Note 1 
(contd.) 

corresponding to Art. 276 of Constitu- 
tion.) 

2. Acts falling or not falling within the 
this Entry. — 

The following Acts fall within this 
entry; 

(1) U. P. Town Areas Act (2 of 1914). 
AIR 1957 All 433 (436) (DB). 

i2) Cantonments Act (2 of 1924), S. 60. 
AIR 1959 SC 582 (584, 585) = (1959) 

Supp (2) SCR 63 = 61 Bom LR 950. 

(3) Bombay Municipal Boroughs Act 
(18 of 1925), Section 79 (1) (xiv). AIR 
1966 Bom 15 (17, 18) = 67 Bom LR 286 
(DB). 

(4) V. P. Act 21 of 1965. AIR 1969 

All 317 (321, 329) = 1967 All LJ 999 

(FB). 

(5) U. P. District Boards Act (10 of 
1922), Sections 174 and 91 (K). AIR 1961 
6C 356 (360) = 1961 (2) SCR 81. 

(6) Punjab Municipal Act (3 of 1911) 
(as applied to Himachal Pradesh). AIR 
1959 Him Pra 17 (20). 

(7) Gwalior Municipal Act (Smt. 
1993). AIR 1953 Madh B 145 (146) = 
ILR (1952) Madh B 301 (DB). 

(8) West Bengal Panchayat Act (1957), 
Section 57 (1) — West Bengal Panchayat 
Rules (1958), Rules 110 and 111— Assess- 
ment of tax by Panchayat on basis of 
income from trade or business carried 
on within its jurisdiction — Provisions, 
although relate to tax on income, are 
saved by Art. 276 (1), Constitution of 
India. AIR 1964 Cal 590 (592) = 68 Cal 
WN 1132. 

(9) U. P. Town Areas Act (2 of 1914), 
Section 14 (1) (f). AIR 1969 All 40 (42) 
= 1968 All LJ 665 (FB). 

(10) Patna Municipal Corporation Act 
(1.3 of 1952), S. 177 (1). 1967 BLJR 135 
(DB). 

(11) Provision of Section 82 (1) (fDi 
Bihar and Orissa Municipal Act (7 of 
1922) falls within Item 60 of List 2 of 
Seventh Schedule of Constitution — 
State legislature is competent to legis- 
late. 1965 BLJR 886 (DB) ** AIR 1962 
Pat 465 (467) = 1962 BLJR 515 (DB). 

The following Acts do not fall within 
this Entry: 

(12) The base of the levy under the 
Travancore Tobacco Act (1 of 1087), 
S. 31 is neither an occupation nor its 
Income derived therefrom but the com- 
modity concerned namely the tobacco 
stocked by the licensee — It is not a tax 
on occupation falling 

but is covered by Entry 62. AHl 1958 
Ker 129 (134) = ILR (1958) Ker 148 

<FB). 


(13) The provisions of Section 4-A, 
Madras Entertainment Tax Act ilO of 
1939). AIR 1959 Andh Pra 461 (465i = 
(1959) 1 Andh WR 347 iDBi. 

(14) Mysore Village Panchayats and 
Local Boards Act ilO of 1959), S. 73 i4) 
ll). AIR 1967 Mys 150 (152)= (IWG) 1 
Mys LJ 12 (DB). 

(151 Punjab Professions, Trades, Call- 
ings and Employments Taxation Act 
(1956 as amended by Act 10 of 1962) 
Ss. 2 (b), 3 and 5 — Assessment of pro- 
fessional tax relating to income lr‘m 
trade outside State of Punjab held ille- 
gal. (1966) 68 Pun LR 693 = 1966 Cur 
LJ 57S (DB). 

il6) Kerala Profession Tax (Validation 
and Reassessment! Act, 1958 is invalid. 
AIR 1962 Ker 185 (190) = 1961 Ker LJ 
971 (DB). 

(17 1 Tax on advertisement levied 
under Section 126. Kerala IdunicipalLties 
Act (14 of 1961) is not tax on prolei^ion 
or calling. AIR 1965 Ker 237 (239i = 
1965 Ker LT 288. 

(18) Punjab Entertainment Tax (Cine- 
matograph Shows' Act. AIR 19.56 Punj 
203 (204) = 58 Punj LR 226 -DB . 

(19) Bombay Lotteries and Prize 
Competitions Control and Tax Act (1948i, 
S. 12A (as amended by Bom. Act 30 of 
1952) — Tax imposed under Section 12-A 
does not amount to tax on business — 
Tax imposed is on betting and gamolmg 
and is valid under Enlry 62. AIK IP-jT 
SC 699 (711). (AIR 1358 Bom 1 iD3), 
Reversed.) 

(20) Theatre tax imposed by Allaha- 
bad Nagar Mahapalika — Reasons for 
or basis of impugned lax is not p' S ses- 
sion of particular profession or calling 
but giving of one or more shows or ex- 
hibitions and the tax is more properly 
referable to entries other than No. 60 
of List 2 — It is covered by Entries 33 
and 62 of this List — Therefore, it is 
not hit by Art. 276. 1969 All LJ 295. 

(21) Madras Commercial Crops Mar- 

kets Act (20 of 1933), S. 11. AIR 1959 
Andh Pra 393 (401) = (1959) 1 Andh 

WR 285 (DB). 

SCHEDULE 7, LIST 2, ENTRY 62 

SYNOPSIS 

1. Luxuries. 

2. Entertainments and amusements. 

3. Betting and gambling. 

4. Quantum of tax. 

1. Luxuries. — (11 This Entry contem- 
plates a tax on certain articles or goods 
constituting luxuries and not legislation 
controlling an activity which may not 
be a necessary activity but may be un- 
necessary and in that sense a luxury. 
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Schedule 7, List 2, Entry 62 — Note 1 

(contd.) 

AIR 1956 Bom 1 (11) = ILR (1955) Bom 
680 (DBI. (Reversed on another point 
in AIR 1957 SC 699.) 

2 1 Tobacco has invariably been con- 
sidered an article of luxury throughout 
the world. The levy of an annual fee 
for a licence under the rules framed in 
3 951 under Section 31 of the Travancore 
Tobacco Act (1 of 1087i is. therefore, a 
luxury tax coming under this entry. 
AIR 1958 Ker 129 (134) = ILR (1958) 
Ker 143 (FB). 

(3' Kerala Luxury Tax on Tobacco 
(Validation) Act i9 of 1964) is not a 
colourable exercise of power — Imposi- 
tion fails under Item 62 in List 2. Sch. 7 
of the Constitution, AIR 1966 Ker 46 
( 53 ) = 1965 Ker LT 418. 

(4) Private individual conducting stall 
On railway platform under licence from 
railway authorities. S. 135 (1) (i) of 
Indian Railways Act, 1890 does not con- 
fer immunity on him from payment of 
licence fee under Section 284, Kerala 
Municipalities Act (14 of 1961) — Fee 
under Section 284 cannot be consider- 
ed as tax on land under Entry 49, List 
2 of Sch. 7 of Constitution of India — 
Activity for which licence has to be 
taken under Section 284 is not for stor- 
ing or selling luxury articles alone and 
hence licence fee thereunder is not a tax 
on luxuries under entry 62. List 2 of 
Sch. 7 of Constitution of India. 1967 
Ker LT 848 = 1967 3Mad LJ (Cri) 799 
(DB). 

2. Entertainments and amusements. — 
ill Although it may be said that a per- 
son who solves a cross-word puzzle is 
amusing or entertaining himself, this is 
not the amusement or entertainment 
ccntemplated by this entry. AIR 1956 
Bom 1 (11) = ILR (19551 Bom 680 (DB). 

(2) The word “entertainments” is used 
in the plural, which means that the 
word is used as a common noun and 
not as an abstract noun and as a common 
noun it must necessarily mean, in the 
case of cinema, a show, in the case of a 
drama, a performance and in the case of 
cricket, a match. AIR 1954 Bom 261 
(264) = ILR (1954) Bom 647 (DB). 

(3) The levy of entertainment tax on 

cinema shows is a tax on entertainment 
which falls under this entry and not 
under Entry 60 of List 2 and can be col- 
lected from the cinema exhibitor. AIR 
1956 Pun.1 203 (204) (DB). (AIR 1953 

Madh B 145, Dissented from.) **AIR 1955 
Sau 90 (91) (DB). (AIR 1953 Madh B 
145, Dissented from.) ** AIR 1954 Bom 
261 (265) = ILR (1954) Bom 647 (DB) 
** AIR 1959 SC 894 (895, 896) ** AIR 
1667 Mys 150 (152) (DB). 

[But see AIR 1953 Madh B 145 (146, 
147) = ILR (1952) Madh B 301 (DB).] 

(4) If in substance an entertainment 
tax is a tax upon a show or perform- 
ance, it makes no difference whether it 


is^ levied from the person who obtains 
aomission to the entertainment or from 
the person who gives it, it being always 
permissible for a person from whom the 
charge is levied to pass on the duty to 
a person who obtains admission AIR 
1954 Bom 261 (263, 264) = ILR (1954) 
Bom 647 (DB). ^ 

is not a tax on “calling'* 
within the meaning of Entry 60 of List 

.lc^894 \89sf 

(6) The fact that each exhibition is 
separately taxed, or that the tax, being 
payable m advance, is refundable if the 
show is not held, also goes to show 
clearly the nature of the tax, namely, 
that it is a tax on entertainment and 
not on profession, trade or calling. AIR 
1956 Punj 203 (204) (DB) AIR 1955 
Sau 90 (91) (DB). 

(7) The provisions of Section 4-A, 

Madras Entertainments Tax Act (10 of 
1939), fall within the contents of Entry 
62 and hence it is within the legislative 
competence of the State Legislature and 
is not ultra vires. AIR 1959 Andh Pra 
461 (467) = (1959) 1 Andh WR 347 

(DB). 

(8) A tax levied by a Cantonment 
Board on the lessee of a Cinema theatre 
on each show of the film exhibited by 
him is a valid tax. In the Province of 
Bombay, Cantonment Boards had the 
same powers under Section 60 Canton- 
ments Act (2 of 1924) as a borough muni- 
cipality under Section 73, Bombay Muni- 
cipal Boroughs Act (18 of 1925). AIR 
1959 SC 582 (584, 585) » (1959) Supp (2) 
SCR 63. 

(9) Theatre tax imposed by Allahabad 
Nagar Mahapalika — Reasons for or basis 
of impugned tax is not possession of 
particular profession or calling but giv- 
ing of one or more shows or exhibitions 
and the tax is more properly referable 
to entries other than No. 60 of List II — 
It is covered by Entries 33 and 62 of 
this list — Therefore, it is not hit by Art, 
276. 1969 All LJ 295. 


3. Betting and gambling. — (1) Tax 
on gambling is an indirect tax which is 
demanded from the promoter in the 
expectation and with the intention that 
he shall indemnify himself at the ex- 
pense of the gamblers who sent entrance 
fees to him. AIR 1957 SC 699 (710, 711) = 
1957 SCR 874. 

(2) Where it is held that the impugned 
Act is on the topic of betting and gam- 
bling under Entry 34 of List 2, the tax 
imposed by such statute would be a 
tax on betting and gambling under 
this entry. Thus, the Bombay Lotteries 
and Prize Competitions Control and Tax 
Act (54 of 1948), as amended by Bom- 
bay Act, 30 of 1952, being a law with 
respect to betting and gambling under 
Entry 34, the taxing provisions of Sec- 
tion 12A of the Act must be held to 
impose a tax on betting and gambling 
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63. Rates of stamp duty in respect of documents other than those spcciGed 
4n the provisions of List I with regard to rates of stamp duty. 

[Government of India Act, 1935, Item 51.] 

64. Offences against laws with respect to any of the matters in this List. 
[Government of India Act, 1935, Item 37.] 

65. Jurisdiction and powers of all courts, e.^cept the Supreme Court, with 
■respect to any of the matters in this List. 

[Government of India Act, 1935, Item 2.] 


Schedule 7, List 2, Entry 62 — Note 3 
(contd.) 

«nder this entry, it cannot be held to 
impose a tax on trade under Entry 60 
of List 2. AIR 1957 SC 699 (710) = 1957 
SCR 874, (AIR 1956 Bom 1 (DB). Re- 
versed.) 

(3) Resolutions by State Legislatures 
as required by Art. 252 surrendering 
control and regulation of prize compe- 
titions to the Parliament — Power to 
tax betting and gambling under Entry 
62 cannot be said to have been surren- 
<iered to Parliament. AIR 1962 SC 594 
(599) = (1962) 3 SCR 230. 

(4) The words 'forward contract’ as 
defined in the Act do not set out all 
the elements which are necessary to 
render a contract a wagering contract 
and so the impugned legislation to tax 
forward contracts as defined does not 
come within Entry 62 and is beyond 
the legislative competence of the State 
Legislature. The notification made under 
the rules promulgated under the Act 
and the Rules are also void. The Legis- 
lature did not contemplate wagering 
contracts at all in defining “forward 
contract” in the way it did. 

Assuming that the definition of for- 
ward contract in Section 2 is wide 
enough to include wagering contracts, 
the portion of the Act which would then 
'be valid is not severable from the por- 
tion which would remain invalid and 
the whole Act must be held to be in- 
valid. AIR 1961 SC 268 (269, 270, 271, 
272) = (1961) 1 SCR 668. 

4. Quantum of tax, — (1) There is no 
constitutional limit to the quantum of 
tax which can be imposed by law made 
under this entry. AIR 1957 SC 699 (711) 
1957 SCR 874. 

Schedule 7, List 2, Entry 63 — Note 1 

(1) Parliament has no power to make 
laws in respect of rates of stamp duty 
payable on an application for enrolment 
as an advocate inasmuch as it is not 
one of the matters provided for in th^ 
List. AIR 1958 Andh Pra 63 (65) = ILR 
(1957) Andh Pra 467 (SB). 

(2) The proviso to Section 8 (2) (b). 
Bar Councils Act, 1926, is not ultra 
vires the legislative competence of 
Parliament because the pith and sub- 
stance of the legislation was to pres- 
crlbe a machinery for constituting Bar 
C!ouncil for enrolment of advocates and 


for taking proceedings for professional 
misconduct against them (see List 1, 
Entry 78 » and the payment of stamp 
duty on the application for enrolment 
as provided in the proviso was only inci- 
dental to the main object. AIR 1958 
Andh Pra 63 (65t = ILR (1957) Andh 
Pra 467 (SB). (It was provided that the 
applicant for enrolment should pay the 
stamp duty payable under the Stamp 
Act — Held valid.) 

(3) State Legislature was competent 
to enact Art. 17 of Mysore Stamp Act 
(34 of 1957) (as amended by Mysore 
Stamp (Amendment) Act. 19621 prescrib- 
ing stamp duty on enrolment as advo- 
cate. AIR 1966 Mys 138 (140) = (1965) 
2 Mys LJ 119 (DBi. 

Schedule 7, List 2. Entry 64 — Note 1 

(J) The Madras General Sales-tax Act 
fall.s squarely within Item 54 of List 2. 
It follows that the State Legislature 
under Item 64 could prescribe what 
acts or conduct would be .regarded as 
olVences in relation to taxes on the sale 
or purchase of goods. AIR 1958 Mad 544 
(5511 = ILR (19.58) Mad 750 = 1958 
Cri L Jour 1413 (FB». 

(21 Section 5 of Prevention of Insults 
to National Honour Act (14 of 1957) is 
within the competence of State Legis- 
lature under the head ‘Criminal Law’ m 
List 3. Item 1 of Constitution. (1966i 2 
Mad LJ 194 = 79 Mad LW 542 (DB|. 

(3) Mysore Sales Tax Act (19481, S. 22 
is not ultra vires Art. 14 of Constitu- 
tion or Criminal P. C. AIR 1958 Mys 
143 (147) = 1958 Knt LJ 1 = 1958 Cri 
LJ 1327 (DB). 

(4) Madras Motor "Vehicles Rules 
(1940). Rule 160-C — Does not encroach 
upon field of State Legislature — (Mad- 
ras Motor Vehicles Taxation Act (3 of 
1931), S. 5i. AIR 1956 Andh Pra 129 
(139) = 1956 Andh \VR 142 (DB). 

SCHEDULE 7, LIST 2, ENTRY 65 

1. Scope. — (1) This entry confers on 
the State Legislature power, when deal- 
ing with particular subjects within its 
exclusive legislative field, to make laws 
in respect to the jurisdiction and powers 
of Courts that will be competent to hear 
causes relating to .those subjects; in 
other words, this is a power of creating 
a special jurisdiction only as opposed to 
general jurisdiction conferred by Entry 


860 [Sch. 7 List 2 Entry 65 N 2] 


[The] Constitution of India 


Schedule 7, List 2, Entry 65 — Note 1 
(contd.) 

Li S^R 5if‘- = 

The words used in the entry are 
no doubt words of wide import, but the 
generality of those words is restricted 
and controlled by the words “with res- 
P^^t to any matters in this list" occur- 

SKh entry. AIR 1949 

i ^ (1949) Mad 739 =. 

•^9 T Jour 684 (FB). (Subiect-matter 

Amendment Act, 
1943, held did not fall under Entry 2. 
,nst 2, Government of India Act.) ** 

ILR (1943) All 

(o) (-.riminal law, including all mat- 
ters m the Indian Penal Code" being a 
matter enumerated in Entry 1 of the 
Concurrent List, the power to make laws 
dealing with .lurisdiction and powers of 
Courts as regards that matter is not 
within the exclusive comnetence of the 
Mate Legislature. AIR 1943 All 26 (31) = 
[LR (1943) All 238 = 44 Cri L Jour 216 

(r H), 

(4) Under this entry, it is within the 
competence of the State Legislature to 

away the iurisdiction of the Court. 

fo85 (DB) 

• _ _ • ^3 • • • can affect the 

jurisdiction and power of ,the High 
Court with respect to questions relating 
to tenancy legislation. AIR 1949 Bom 42 
(4o) = ILR (1949) Bom 398 (DB). 

(5) State Legislature has no power to 
reverse the decisions of any Court be- 

® ?. power, in its nature, is es- 

sen^ially judicial and has not been con- 
lerred on the Legislature by the Consti- 

expressly or impliedly. AIR 
166 (173) = 30 Pat 1085 (DB). 
(o. 3, Barahiya Tal Lands (Declaration 
or Possession), Act (26 of 1950), which 
in ellect reversed the decisions of the 
courts was held to be void and ultra 
vires the State Legislature.) 

(7) This entry empowers the 
State Legislature to remove, by 
legislation, any doubts as to the 
validity of decrees passed by Courts 
where such doubts are caused 
by the failure of the State Government 
to observe a legal formality. The Bihar 
(Munsifl's Proceedings) Validation Act 
(7 of 1945) is a legislation of this type 
AIR 1952 Pat 282 .(282)= 30 Pat 1119 
(DB). 

(8) The State Legislature was compe- 
tent to constitute the Calcutta City Civil 
Court under the Calcutta City Civil 
Court Act (21 of 1953) and to vest it 
vAth general jurisdiction, since that mat- 
ter came specifically within Entry 3 of 
List 2 or Entry 3 read with this entry. 
AIR 1957 Cal 534 (544). 

(9) Entry 3 of List II read with this 
entry can cover Section 15 (3) of the 
Mysore Chief Court Act (1 of 1884) 


which provided for a reference to a 

Chief Court. AIR 1955 Mys 65 (741 = 
ILR (1955) Mys 43 (FBI. 

(10) When the legislature of a State 
has the competence to make a law per- 
tammg to t^es on sales or purchases 
It nas also the competence to provide 
punishments in that law for the non- 
compliance or contravention of the pro- 
visions of that law and may also for the 
purpose of the enforcement of that law 
vest jurisdiction in Courts. AIR 1958- 

143 (146) = 1958 Cri LJ 1357 = 
1958 Knt LJ 1 (DB). 

(11) Mysore High Court Act, Sec- 
tion 15 (as amended by Act 35 of 1951) 
-- Amendment to procedure for disposal 
of second appeals — Amendment is 

Legislature. AIR 
19.-52 Mys 75 (76) = ILR (1952) Mvs 279. 

(12) Money claim based on promis- 
sory note — Nyaya Panchayat has juris- 
diction to try such a claim under Sec- 

Panchayat Raj Act 

(HQ ^n^tDE)^ ^ 

Act (1913), Ss. 202, 
2.J5 — Misfeasance proceedings — Com- 
pany Judge directing some of Directors- 
of company to appear and give evi- 
dence — Appeal to Division Bench ig. 
maintainable under Section 202 of the 
Companies Act. 1913 read with Sec. 4 
of the Mysore High Court Act, 1961. AIR 

33 Com Cas 

ooH (DB). 

(14) Sections 19 and 29 (2)(c) of the- 
Mysore Civil Courts Act, 1964 are not 
susceptible to the denouncement that 
they were enacted without the requisite- 
legislative competence — They are per- 
fectly valid provisions. AIR 1965 Mys- 
76 (84) (DB). 

2. This entry and Entry 18. — (1) 
This entry is sufficient to give expres.^ 
powers to the States to create and 
determine the powers and jurisdiction, 
of Courts in respect of land, as a matter 
ancillary to the subject of Entry 18. 
AIR 1947 PC 72 (74) = 74 Ind App 12 
= 1947 FCR 77 = ILR (1947) Kar (PC)- 
151, (Case under Government of India 
Act. Sch. VII, List 2, Items 2 and 21.) •* 
AIR 1955 Pat 1 (15) = 33 Pat 690 (SB) 

♦* AIR 1957 Madh B 63 (63) (DB). 

(2) The words of this entry and 
Entry 18 are comprehensive enough to- 
include the remedial as well as the 
procedural provisions concerned with 
reliefs in respect of the several rights 
and remedie.s enumerated in Entry 18. 
AIR 1955 Pat 1 (15) = 3.3 Pat 690* 
(SB). (Bihar Land Encroachment Act, 

31 of 1950 is within the competence ot 
the State Legislature.) *• AIR 1946 Cal 
48 (49) (DB). 

(3) The two entries together cover 
any restriction that may be imposed on- 
the jurisdiction and powers of Courts, 
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66. Fees in respect of any of the matters in this List, but not including fees 
taken in any court. 

[Government of India Act, 1935, Item 54.] 


Schedule 7, List 2, Entry 65 — Note 2 

(contd.) 

with respect to land, land tenures, rela- 
tion of landlord and tenant, and collec- 
tion of rents. AIR 1941 FC 16 (32) = 
1940 FCR 110 = ILR (1941) Kar (FC) 
72. (AIR 1940 All 272 (FB), Reversed.) 

(4) Section 168A of the Bengal Ten- 
ancy Act (8 of 1885) is clearly a piece of 
legislation covered by the words of 
Entry 18 or by the words of this entry 
if the section were regarded as a pro- 
cedural section. AIR 1947 FC 19 (21) = 
1947 FCR 1 = ILR (1948) 1 Cal 1 = 
ILR (1947) Kar (FC) 31 **AIR 1942 Cal 
587 (591) (DB) ** AIR 1942 Cal 470 
(472) = ILR (1942) 2 Cal 325 (DB). 

(5) Section 163A of the Bihar Tenancy 
Act (8 of 1885) comes within this 
entry. AIR 1944 Pat 54 (58) *= 23 Pat 
61 (FB). (Obiter.) 

(6) In view of the subjects enumerat- 
ed in these entries. Entries 6 and 7 of 
the Concurrent List cannot be held to 
prohibit a piece of legislation like the 
Mysore Tenancy Act (13 of 1952). ILR 
(1955) Mys 360 (363) (DB). 

(7) A suit under Madras Estates Land 
Act (1 of 1948) for issue of pattas 
against a Banking Company against 
^\hich liquidation proceedings are in 
progress in the High Court is not tri- 
able by the Deputy Collector by virtue 
of Ss. 45-A, 45-B and 45-C of the Bank- 
ing Companies Act (as amended) read 
with Banking Companies (Amendment) 
Act, 1950, S. 11. AIR 1958 Mad 403 (405. 
411) = 71 Mad LW 291 

SCHEDULE 7, LIST 2, ENTRY 66 

SYNOPSIS 

1. Fees and taxes. 

2. Scope of the entry. 

3. Illustrations. 

1, Fees and taxes. — (1) Debenture 
trust deed — Properties of value of Rs. 
2.50 crores — Registration fee demand- 
ed held was not fee but was tax — Noti- 
fleation was ultra vires. AIR 1964 Punj 
492 (496, 497) = ILR (1964) 2 Punj 681 
(DB). 

(2) The phrase ‘fees taken in all 
Courts’ in entry 3 includes those im- 
positions which can properly be describ- 
ed as ‘Court-fees’ and the word ‘fees’ 
in entry 66 will not include such Court- 
fees. AIR 1960 All 462 (463) = 1960 
All LJ 170 (FB). 

(3) As there is no question of render- 
Ing any service to the Mulgirasia who 
has been made liable to pay cess, such 
cess cannot be called a fee falling with- 
in Entry 66 of List 2. AIR 1959 Bom 43 
<48) = 60 Bom LR 1191 (DB). 

(4) Bombay Court-fees Act (36 of 
1959 ), Sch. 1, Art. 16 — Levy imposed 


is neither tax nor fee in the strict sense 
“ • It is within legislative competence of 
the State under Sch. 7. List 2, Entry 3. 
AIR 1962 Bom 106 (113, 114) = 63 Bom 
LR 834 iDB). 

(5) Orissa Mining Areas Development 
Fund Act (27 of 1952), Sec. 4 — Cess 
levied under is neither a tax nor a clutv 
of excise but is a fee. AIR 1961 SC 4.V9 
(469) = (1961) 2 SCR 537. 

(6) From a conjoint reading of Entries 

17 and 66 of List 2 it would be clear 

that the State legislature is competent 
after the coming into force of the Con- 
stitution to enact a law with respect to 
fees in relation to water supply bv a 
municipality to its inhabitants. AIR i96l 
All 503 (586) — 1961 All LJ 386. 

(7) See also Note 4 under Art. 265. 

2. Scope of the entry. — (i) Tliis 
entry gives power to the State 
Legislature to levy fees in most general 
terms in all matters which are within 
their legislative field. AIR 1942 All 136 
(166) = ILR (1942) All 302 = 43 Cri 
L Jour 674 (2). (Case under Item 54. List 
II, Government of India Act. 1935.) 

(2) Fees including those for licenses 
are leviable in the course of the lew 
or collection of taxes. AIR 1958 Mad 

158 (169) = ILR (1958) Mad 35 (DB). 

(3) The “fees” in this entry can onlv 
mean fees other than court-fees, as the 
latter has already been provided for hi 
Entry 3 of List 2. AIR 1954 Mvs 161 
(162) = ILR (1954) Mys 255 (DBi. 

(4) In order to avoid confusion and 
in order to avoid provision being made 
for fees taken in Courts at two places 
— - One specifically under Entry 3 and 
the other generally under Entry 66 — 
Fees takeii in Courts are specifically ex- 
cepted from the general entry being 
Entry 66 because the same had alreadv 
been provided for specifically under 
Entry 3. AIR 1960 Bom 96 (99) = 61 
Bom LR 996. 

(5) When any levy is being justified 
under Item 66 of List 2 or Item 47 of 
List 3 as a fee it should be shown that 
it is for some service rendered by the 
State or by the Municipality to the 
particular person concerned and that 
its incidence is such as to meet the ex 
pense of the service rendered more or 
less. There can be no fee under Item 66 
which is for the purposes of local Gov- 
ernment because that would not be fee 
strictly so called but a tax which is not 
provided, anywhere in List 2. AIR i960 
Raj 135 (136, 137, 138) = 1958 Raj LW 

159 (FB). 

(6) When entries 96 of List 1 or 66 of 
List II speak of any of the matters in 
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LIST in 

CONCURRENT LIST 

1. Criminal law, including all matters included in the Indian Penal Code at 
the commencement of this Constitution but excluding offences against laws with 
respect to any of the matters specified in List I or List II and excluding the use 
of naval, military or air forces or any other armed forces of the Union in aid of the 
c)\]l power. 

[NOTE. — Unless mentioned otherwise, the item number under this heading refers to 
the item number of List III of Schedule VII of the Government of India Act, 
1935.] 

JAMMU AND KASHMIR 

For Entry 1, the following entry shall be substituted, namely : — 

‘T. Criminal law (excluding offences against laws with respect to any of the 
matters specified in List I and excluding the use of naval, military or air 
forces or any other armed forces of the Union in aid of the civil power) in 
so far as such criminal law relates to offences against laws with respect to 
any of the matters specified in this List.” 

— See the Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para. (22) 
(c) (as substituted by C. O. 69 and C. O. 70). 


Sthidule VH, List 2, Entry 66 — Note 2 

(cuntcl.) 

List 3. they necessarily include also the 
entries relating to taxation. In other 
words, a fee may be levied even under 
an enactment relating to the imposition 
of tax. AIR 1965 SC 1107 (1123) = 
(1965) 2 SCR 477. 

3. Illustrations. — ( 1 ) The contribu- 

tion levied under Section 49 of the 
Orissa Hindu Religious Endowments 
Act (4 of 1939) was held to be a fee and 
not a tax and Section 49 was not ultra 
vires the Provincial Legislature. AIR 
1954 SC 400 (403) == 1954 SCR 1046 = 
ILR (1954) Cut 334. (AIR 1950 Orissa 
47. Anirmed.) 

1 2) Section 76 (1) of the Madras Hindu 
Religious and Charitable Endowments 
Act (19 of 1951) imposed a tax and not 
a fee and was therefore void as being 
beyond the legislative competence of the 
Madras Legislature. AIR 1954 SC 282 
(297)= 1954 SCR 1005. (AIR 1952 Mad 
613. Affirmed.) 

(3) Bye-law No. 6 framed by the Dis- 
t)ict Board of Saharanpur under Sec- 
tion 174 (2) (k) of the U. P. District 
Boards Act (10 of 1922) imposing a 
licence fee for working of factories was 
held ultra vires the District Board, since 
tlu* amount of licence fee was fixed not 
merely for meeting the expenses of the 
bye-laws but with a view to enhance 
the general revenue of the District 
Board. AIR 1954 All 675 (680). 

(4) Cess imposed under Section 29 of 
the U. P. Sugar Factories Control Act (1 
of 1938) was treated as a fee under the 
corresponding Item 54 of List 2 of the 
Government of India Act, 1935. AIR 
1942 .All 156 (169)= ILR (1942) All 302 = 
43 Cri L Jour 674 (2). 

(5) Entries 59 and 66 of List II give 
power to legislate on tolls and fees re- 
spectively. Hence it cannot be said that 


there is no legislative competence to en- 
act Section 140 of the Assam Municipal 
Act (1 of 1923). AIR 1958 Assam 156 
(159) (DB). 


(6) Bengal Municipal Act (15 of 1932), 
Section 370 (1) (xii) — Licence fee — 
Imposition to be characterised as fee, 
must not be raised for general revenue 
— Licence fee for storing jute imposed 
by resolution of Municipality — Imposi- 
tion held beyond competence of munici- 
pality. (1955) 59 Cal WN 872. 


(7) The fares charged by the Calcutta 
Tramways Company Ltd., cannot be 
called ‘fees’ chargeable by the State 
Government in terms of Item 66. The 
power to fix the rate of fares is based 
on legislative sanction. AIR 1960 Cal 
396 (399). 

Schedule 7, List 3, Entry 1 — Note 1 


(1) The power under this entry ex- 
tends to the creation of new offences by 
legislation. AIR 1939 FC 68 (62) = 40 
Cri LJ 403 = 1939 FCR 124 = ILR 
(1939) Kar (FC) 98 ♦* AIR 1931 PC 94 
(99) = 32 Cri hJ 899. 

(2) Legislature can for the purpose of 
effecting desirable social reforms pass 
laws making acts, which came in the way 
of the success of such reforms, offences 
and punishable. AIR 1949 Bom 168 (169, 
170) = ILR (1949) Bom 25 = 50 Cn 
LJ 635 (DB). (Removal of social dis- 
abilities of Harijans.) ♦* AIR 1953 Bom 
183 (187). (Prevention of practice of ex- 
::ommunication .) 

(3) The Legislature where it is com- 
petent to create new. offences is also com- 
petent to provide for the destination of 
the fines imposed and realized in respect 
pf those offences. AIR 1939 FC 58 (®^_. 
10 Cri LJ 403 = ILR (1939) Kar (FC) 
Bfi ■= 10«ta FP.R 124. 


(4) A .State Legislature has no power 
to legislate to make an offence of an 
act committed outside its territory. Ain 
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[Government of India Act, 1935, Item g,] ’ 

n« i. n- « r. JAMMU AND KASHMIR 

4954, pL. I mb-parr (3V rj! 


SRn®-“m-fr <‘957) Bom 

(5) If a law made by the Stale Leffls- 

covered by an entry in 
tne State List the creation of offences 
^nder that law and the making of provi- 
•sjon in that law for governing other 
ancillary matters would also fall within 
the same list under Entry 64 thereof. In 
such a case it is not necessary for the 
Legislature to act under Entry 1 
•ol the Concurrent List to enact those 
Fr«*®«S2^' air 1950 FC 69 («4) = 1949 

Mad 887 = l9o4 Cri LJ 1521 (DB) •• 

laS) \db)‘^** ^ 

(6) The Constitution has given the ap. 
•propnate legislature. whether Parliament 
or the State Legislature, power to dero- 
.gate from the existing jurisdiction of 

from Arli- 

-cles 200, 225. and Item 78. List I, Item 3. 
List II and Items 1. 2 and 46 of List III, 

like Code of Criminal Pro- 
•cedure (Madras Amendment) Act (Mad- 
.rf* 1955) transferring cases 

pending before Presidency Magistrate to 
sessions Judge can therefore be passed 
pv ‘he State Legislature without amend- 
/olov Constitution. AIR 1959 Mad 261 
(268) « 1959 Cri LJ 731 = (1958) 2 
Mad LJ 123 (DB). 

-4 head of power under the 

criminal law in List III includes all 
jnatters included in the Indian Penal 
•J-ode at the commencement of the Consti- 
Tuimn some of which are offences against 
•public Iranciuillity and affecting public 
^5^cty. Burning copy of Constitution may 
affect public safety. Madras Prevention of 
Insult to National Honour Act 15 of 1957 
therefore falls under Entry 1 of List III 

- air 1965 Mad 11 (14) = 
196 j (1) Cri LJ 49 = (1964) 2 MaH T T 

LW *542^^^^'^^ ^ ^ 

Schedule 7, List 3, Entry 2 — Note 1 

(1) It is reasonable to assume that 
the framers of the Constitution intended 
to convey by the words “Criminal proce- 
■tlure all that was being commonly treat. 

criminal procedure in the 
legislative enactments of the Indian Legis- 
latures before the date of the Constitu- 

ViSioi ILR 

r .Cri LJ 684 (FB). 

(2) The word including” has been used 
«n the entry as a word of enlargement 
•and not as a word of restriction. AIR 


Jro® <‘9«) Mad 

i39 = 50 Cn LJ 684 (FB). 

(3) Under this entry not’ only matters 
Which stncllv related to procedure but 
also those matters which although are 
not ma timers of procedure were included 
m the Criminal Procedure Code when 
the Constitution came into force would 
be concurrent legi.slative subjects AIR 
1949 Mad 307 (312) = ILR (1949) Mad 

*• LJ 405 (SB). (Provisions 

relating to appeals and “dircrlions of 
the nature of liabeas corpus.”) ** (1950) 

■'* (755) (DB). (Legislation 

relating to jurisdiction of Courts.) 

(4) Parliament can introduce an 
amendment to the Criminal Procedure 
Code by including a .suitable provision 

I*? Acts it may pass. AIR 1954 

Mad /04 (/05) = 1954 Cri LJ 1126. 

(5) The word 'matters’ in the enhv is 

of wider import than the word 'provi- 
sions and hence it cannot be said that 
while an amendment of an existing 

provision would be valid the introduc- 
lion of a new provision is ultra vires the 
powers of Parliament. AIR 1949 Mad 481 
(4861 = ILR (1949) Mad 739 =» ,50 Cri 
LJ 684 (FB). 

(6) The expression ‘criminal proce- 

dure in Enirv 2. List III. Sch. 7 includes 
investigation of offences. Bombay Prohi- 
bition Act 25 of 1949 was reserved for 
consideration of the President and has 
received hi.s a.s.scnt. Section.s 129.A and 
129-B of the Act will therefore prevail 

in the State of Bonibav bv virtue of Arti- 
cle 2.54 (2) of Constitution to the extent 
of inconsistency with the Code but no 
more. AIR 1963 SC 1531 (1.541) * 1963 
(2) Cri LJ 418 = (1964) 1 SCR 926. 

(7) The Constitution has given the 

appropriate legislature. whether Parlia- 

ment or the State Legislature, power to 
derogate from the existing jurisdiction 
of the High Court as can be seen from 
Articles 200. 22.5 and Item 78 of List I, 

Item 3 of List II and Items 1. 2 and 46 

of^ List III. Sch. 7. Law like Code of 
Criminal Procedure (Madra.s Amendment) 
Act (Madras Act 34 of 1955) derogating 
from powers of High Court can there- 
fore be passed bv Slate legislature with- 
out amending the Constitution. AIR 1959 
Mad 261 (268) = 1959 Cri LJ 731 = 

(1958) 2 Mad LJ 123 (DB). 

(8) No provision in the Civil Procedure 
or Criminal Procedure Code gives a party 
to a litigation any right to question the 
language used by the Court and hence 
no party can challenge in petition under 
Article 226 the notifleation issued under 
Section 3 (2) of the Madhya Pradesb 
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3. Preventive detention for reasons connected with the security of a State^ 
the maintenance of public order, or the maintenance of supplies and services essen- 
tial to the community; persons, subjected to such detention. 

JAMMU AND KASHMIR 

Omit Entry 3 — See the Constitution (Application to Jammu and Kashmir) Order,. 
1954, Para 2, sub-para. (22)- (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule VII, List 3, Entry 2 — Note 1 

(contd.) 

OfTichil Languages Act. AIR 1959 Madh 
Pra 208 (212) = 1959 MPLJ 478 (DB). 

(9) Bombay Village Panchayats Act 
falls under Sch. 7, List 2. Entry 5 and 
not under List .3, Entry 2 — Article 254 
is not attracted. That Article - applies 
only where the Acts fall under List III 
and there is a repugnancy between Cen- 
tral and State .Acts. AIR 1961 Mvs 257 
(259) = 1061 (2) Cri LJ 789 = 39 Mys 
LJ 638 (DB). 

SCHEDULE 7, LIST 3, ENTRY 3 

SYNOPSIS 

1. Scope. 

2- "Fop rcason.s connected with.” 

3. Security of a Stale. 

4. Maintenance of public order. 

5. ‘‘.Afaintenance of supplies and ser- 

vices essential to the community." 

1, Scope. — (1) It is necessary that 
the activities which are sought to be pre- 
vented bv the detention of an individual 
under a preventive detention law passed 
under Enlrv 3 of List 3, must have rela- 
tion to matters enumerated therein. AIR 
1950 FC 67 fC8, 69) = 1949 FCR 657 = 
61 Cri L.T 1011. 

(2) Under List III, Entry 3 Parliament 

is empowered to enact a law of preven- 
tive detention (a) for reasons connected 
with the .security of Slate, (b) for rea- 
sons connected with the maintenance of 
public order, or (c) for reasons connected 
with the maintenance of supplies and 

services essential to the communilv- AIR 
1950 SC 27 (42) = 1951 Cri LJ 1383 = 
1950 SCR 88. 

(3) There is no authoritative definition 

of preventive detention in Indian Law. 
The word preventive is used in contra- 
distinction to the word punitive. AIR 1950 

SC 27 (91) = 1951 Cri LJ 1383 = 1950 
SCR 88. 

(4) A State must exercise due care and 

attention in framing laws such as preven- 
tive detention lest It may be accused of 
bad faith on account of any hasty or 
ill-advised move taken in that direction. 

AIR 19.50 Pat .3.32 (.345) = 51 Cri LJ 

1251 = ILR 29 Pat 410. 

(5) Provision of Section 3 (1) (b) of 
Preventive Detention Act is not ultra 
vires the Central Legislature. AIR 1969 
Delhi 45 (.53) = 1969 Cri LJ 186 (FB). 

2. “Fop reasons connected with.” — 

(1) The connection contemplated by the 
expression 'for reasons connected with' 
Is real and proximate, not far-fetched or 
problematic. AIR 1950 FC 67 (68, 69) = 
4949 FCR 657 = 61 Cri LJ 1011. 


3. Security of a State. — (1) The Con- 
stitution requires a line to be drawn be- 
tween those serious and aggravated forms 
of public disorder which are calculated to 
endanger the security of the State and' 
the relatively minor breaches of the peace 
of a purely local significance. AIR 1950* 
SC 124 (128) ^ 1950 SCR 594 = 61 Crt' 
LJ 1614 AIR 1955 Raj 6 (9) = ILR 
(1954) 4 Raj 51 = 1955 Cri LJ 95 (DB). 

4. Maintenance of public order. — (1)' 
The expression ‘public order' is of wide- 
connotation and signifies that state of 
tranquillity prevailing among the mem- 
bers of a political society as a result of 
the internal regulations enforced bv the 
Government which they have instituted. 
AIR 1950 SG 124 (127) » 1950 SCR 594 
= 51 Cri LJ 1514. 

(2) The disturbance of communal 
harmony no doubt amounts to a dis- 
turbance of public order. AIR 1949 Alb 
120 (2) (123) = 50 Cri LJ 131. 

(3) The taking of measures to check 
activities of bad characters would come* 
under the expression 'maintenance oP 
public order’. AIR 1951 All 718 (7‘24) = 
ILR (1951) 2 All 745 = 52 Cri LJ 1251’ 
(DB). 

(4) The affiliation to a party which is- 

alleged to be spreading its doctrine of 
violence may, in certain circumstances, 
lead to an inference that the person con- 
cerned is likely to act in a manner pre- 
judicial to the public safety, order or- 
tranquillity. AIR 1950 FC 129 (131) = 

1949 FCR 827 = 51 Cri LJ 1480. 

(5) The act of committing thefts in. 
running goods trains is not an act pre- 
judicial to the maintenance of public 
order or public safety. AIR 1949 Pat 299> 
(300) = 50 Cri LJ 575 (DB). 

(6) The detention of a person allege® 
to. have published and distributed pam- 
phlets attacking the character and integ- 
rity of a Chief Justice who was accused’' 
of gross partiality and communal hias^ 
was held illegal as there was no rational* 
connection between the acts alleged and* 
the maintenance of law and order. AIR 
1964 SC 276 (277) = 1954 CpI LJ 735. 

6. “Maintenance of supplies and ser- 
vices essential to the community." — d) 
Where with regard to an essential com- 
modity there is a system of controls on 
which the maintenance of supplies an® 
services depends, evasion of the contror 
orders will prejudiciallv affect the main- 
tenance or upkeep of the supplies an® 
services essential to the community. Al^ 
1952 Pat 185 (188) = 31 Pat 97 = 195? 
Cri LJ 493 (FB). . 

(2) It has been held that the ^ wor® 
*and' between the words 'supplies aiwr 
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and to another State of prisoners, accused persons 

ffst preventive detention for reasons specified in Entry 3 ol 

[Government of India Act, 1935, Item 3.] 

5. Marriage and divorce; infants and minors; adoption; wills, intestacy and 
succession; joint family and partition; all matters in respect of which parties in 

iudicial proceedings were immediately before tlie commencement of this Constitu- 
tion subject to their personal law. 

[Government of India Act, 1935. Items 6, 7.] 

JAMMU AND KASHMIR 

E^try 5— See the Constitution (Application to Jammu ami Kashmir) Order. 

19o4, Pura 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 

Entry 3 — Note 6 lural land- AIR 1005 Punj ‘>54 (•►50) = 

icontfl.) j jj ,, ■ ' ' 

services occurring in a similar exprcs- (85) = 71 Cal \V\ 3M (D1 ) 

Sion used in Section 3 (ll (a) (iii) ir\ .i- i c- • i ili j. 

Preventive Detention Act. 1950. should tion 

be read in a disjunctive sense. AIR 1951 f’nd lo TTin ^""'1'“''^ 

Pat 47 (51) = 30 Pat 630 = 50 Tri T , ' Icmalc entrciicbes on En- 

Jour 406 (DB) *" State List — Rut Icgisla* 

vQi A .. under Enlrv 5 <)f Li*sf 3 is valid 

e. g., black-market- AIR 1900 Punj 006 (668 609) = 62 Pun 

, ing or hoarding, which dirccllv inter- LR 655 (FR) ' 

feres with or threatens the maintenance ir u, 1 • , .. 

of such primary necessities of life as food fhi^Cf Jt v i mallc-r is marnage, 

or cloth will directlv alTect the mainten- r^rll i '‘n "‘I legislate 

once of supply and service essential to , regard to Unit marriage which is 

the community. AIR 1951 Pat 47 (51) = ^‘>nlrarted within the limits of the State. 
30 Pat 630 = 62 Cri L Jour 406 (DB) " legislates with regard In marriages 

(41 Thp npf of oa..u »• p 1- j contracted bevond those limits, there is 

stuffs is not VovAt-i.^^ k' .K " territorial nexus between the State 

‘ covered by the expression and the marriages to confer imisdirtion 

*1, supplies, and services although the parties to such nn rr^ 

Im ( 36) = Io“pT“? k'' ■ domicilod ik that Siko ’ AIK ifsl 

1175 (FRl ^ ‘2. 74) = II.R (1957) Bora 

I ^ ^ „ 8«0 = 19.-)8 Cri LJ 161 (FR). (S. 4 (b) 

Schedule 7, List 3, Entry 6 — Note t of Bombay Act 25 of 1946 held ultra 

(1) The word "succession” in this en- vires.) 

tn’ includes the subject of devolution bv (7) Under this enlrv the State Legis- 

AIR 1941 FC lature is empowered to make laws re- 

Jr *J*41 FCR 12 = ILR (1941) Rfirding marriage, succession, etc But 

■kar tri^i m«. these laws, in order to be valid. must 

(2) For, the meaning of the words "sue- offend again.sl the Fundamental 

cession , ‘inheritance” and "devolution” R'Shts guaranteed to the citizens bv the 

see the following case. AIR 4941 FC 72 Constitution. AIR 1953 SC 01 (03, 94) 

(78, 79) = 1941 FCR 12 = ILR (19411 = 1^53 SCR 404 - ILR (1953) Hvd 98. 

Kar (FC) 148. ' ' (Hyderabad Wali-ud-Daula Succession 

(3) From the present entry the words (Decision of Disputes) Act infringed Arti- 

save as regards agricultural land” which ** (952 Mad 19.3 (195. 196) 

were found in Item 7 of List 2 in the “ (1953) Mad 78 = 19.52 Cri LJ 

Government of India Act. are omitted In (DB). (Madras Hindu (Bigamy Pre- 

view of this change the Hindu Succession vention and Divorce) Act (6 of 1949) 
Act. 1956, would applv to agricultural does not offend Articles 15 and 25.) 

lands also. AIR 1957 Orissa 1 (4) = ILR Cf ♦ i • 1 » . i 

(19561 Pnf 599 (HRi •* ath loan t> • 1 Power of State Legislature to make 

462 (4631 respecting intestacy and succession 

n / r< »•» f y- , extends to make laws respecting succes- 

(4) Before Constitution Central Govern- s>en to agricultural lands. AIR 1966 Madh 

ment had no power to affect the devolu- Pra 11 (13) = 1965 MPLJ 160 (DB). 
tion of agricultural land within Cover- (9) item 5 T i«!t TIT r/»oH ar. 

nors provinces Hindu Women’s Rights to shows that the PaHiamenI as^ aVso the 
Property Act therefore did not applv to Legislature of the State specified in Part A 
devolution of agricultural land. After and Part B of thf firs? schedule has 
Constitution Parliament has power under power to make laws with regard to iuris 

powers oT HigT Courts 

the matters of wills, intestacy and suces- respect of intestacy and succession and 
Sion m respect of agricultural land. But therefore the Succession Act of 1925 

legislation is made in that made applicable to the State of Mysore 
respect the old law could not govern on 1-4-1951 could and did confer m 
the devolution or succession to agricul- High Court the jurisdiction in respect of 
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6. Transfer of property other than agricultural land; registration of deeds 
and documents. 

[Government of India Act, 1935, Item 8.] 

JAAIMU AND KASHMIR 

Omit Entry 6 — See Constitution (Application to Jammu and Kashmir) Order, 1034 
Para 2, sub-para (22) (c) (iii) (as amended by C. Os. 72 and 74). 

7 . Contracts, including partnership, agency, contracts of carriage, and othei 
special forms of contracts, but not including contracts relating to agricultural land. 

[Government of India Act, 1935, Item 10.] 

JAMMU AND KASHMIR 

Omit Entry 7 — See Constitution (Application to Jammu and Kashmir) Order^ 
1954, Para 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule VII, List 3, Entry 5 — Note 1 

(contd.) 

intestacy and succession. AIR 1959 RIys 
^3 (85) = 36 Mys LJ 208 (FB). 

(10) Madras AUvasanfhana (Mysore 
Amendment) Act, 1962 relates to parti- 
tion and succession, which are matters 

falling wilhin Entry 5 of List III of 
Sch. VH. The Act having received the 
assent of the President it is a law enact- 
ed by a competent legislature and is 
inlra vires the legislative power of the 
legislature concerned. AIR 1968 Mys 216 
(223) = (1968) 1 Mys LJ 599 (DB). 
Schedule 7, List 3, Entry 6 — Note 1 

. (1) The Mysore Tenancy Act (13 of 
1952) is wilhin the legislative competence 
of the Slate Legislature under Entries 18 
and 6.5 of List II and the enumeration 
of subject in List III Entries 6 and 7 
docs not prohibit this piece of legislation. 
ILR (1955) Mys 360 (363, 364) (DB) ** 
(1955) 33 Mvs LJ 158 (162) = ILR 

(1955) Mys 360. 

(2) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11 
— State Legislature’s power to create 
jurisdiction and office of House Con- 
troller could be based on the implied 
power of the State Legislature under En- 
tries 6, 7 and 13 of the Concurrent List. 
AIR 1954 Pat 97 (99) (DB). 

(3) The subject-matter of Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950, comes under Items 6, 7 and 
13 of List III and not Item 18 of List 11 
in Sch. VII. AIR 1954 Raj 252 (255) * 
ILR (1954) 4 Raj 958 (DB). 

(4) Kerala Agriculturists Debt Relief 
Act (,31 of 1958), Section 11-A — Deals 
with agricultural indebtedness. Even if 
the pith and substance of the matter 
were a contract of sale of goods the 
State legislature would be competent to 
pass it under Entrie.s 6 and 7 of List III. 
AIR 1965 Ker 39 (42) = 1964 Ker LT 
94 (FB). 

(5) Hindu Succession Act (1956), Sec- 
tion 14 applies to agricultural lands and 
falls wilhin Entry 5, List III. Its applica- 
tion to agricultural land cannot be ex- 
cluded by invoking the provisions of En- 
try 6 of List III, Sch. 7. AIR 1964 All 
165 (166). 

(6) State legislature is competent 
to amend the Section 69 of the Registra- 


tion Act in view of Entry No. 6 of con- 
current list. AIR 1969 Andh Pra 134 
(135). 

(7) United Rhasi-Jaintia Hills District 
(Transfer of Land) Act is ultra vires of 
District Council. AIR 1968 Assam 43 (46,. 
47) (DB). 

(8) Object and scope of .Act — Deter- 
mination of subiect-matler of a legisla- 
tion — Interpretation of legislative entry , 

— Doctrine of pith and substance — • 
Merely because a building can be used 
for any purpose including that of market, 
a legislation regulating mainly relations 
between landlords and tenants does not 
ipso facto become legislation on markets 

— Word ‘market' — Meaning of. ILR 
(1969) Andh Pra 129 = (1968) 2 Andh 
WR 273 (DB). 

Schedule 7, List 3, Entry 7 — Note 1 
(See also under Entry 6 of this List.) 

(1) A contract between a landlord and 
a tenant for payment of rent in respect 
of agricultural land, irrespective of the 
form in which it might be clothed, is a 
contract relating to agricultural land and 
is excluded from the scope of this entry. 
AIR 1943 FC 9 (10, 11) = 22 Pat 428 
» 1943 FCR 33 « ILR (1943) Kar 
(PC) 17 Sup. 

(2) Where a State law is, in pith and 
substance, covered by some entry in the- 
State List but only touches a subject in 
the Concurrent List incidentally, no Ques- 
tion of repugnancy under Article 254 of 
the Constitution would arise. AIR 195^ 
Cal 740 (749) (SB) •* AIR 1953 Pat 87 
(91) = 32 Pat 19 (DB). 

(3) Bihar Sales Tax Act is a law im- 

posing taxation on sale of goods and is 
not a law with respect to sale of goods 
and falls within Item 84, List II. Article* 
254 has no application though incidentally 
it may trench to a certain extent upon 
Items 7 and 8 in List III. AIR 1953 Pat 
87 (91) = 1953 BLJR 48 (DB)- ((Re- 

versed on another point in AIR 1965 S(> 
661.) 

(4) The determination of the water 
rate under Section 78, Bengal Irrigatioi* 
Act, is not a matter of contract between 
the parlies: it is an exercise of statutory 
power, and, therefore, no question of 
repugnancy between Section 78 and th© 
provisions of the Contract Act arises*. 
AIR 1956 Pat 482 (488) (DB). 
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8. Actionable wrongs. 

[Government of India Act, 1935, Item 14.] 

JAMMU AND KASHMIR 

Omit Entry 8 — See the Constitution (Application to Jammu and Kashmir) Order 
1954, Para 2. sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 

9. Bankruptcy and insolvency. 

[Government of India Act, 1935, Item 12.] 

JAMMU AND KASHMIR 

Omit Entry 9 — See the Constitution (Application to Jammu and Kashmir) Order, 
1954, Para 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 

10. Trust and Trustees. 

[Government of India Act, 1935, Item 12.] 

JAMMU AND KASHMIR 

Omit Entry 10 — See the Constitution (Application to Jammu and Kashmir) Order, 
1954, Para 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule VII, List 3, Entry 7 — Note 1 

(contd.) 

(5) Puniab Forward Contracts Tax Act 
(7 of 1951) does not fall within Entry 7 
of List III of Sch- 7 nor under Entry 62, 
List II and is ultra vires of State Legis- 
lature. AIR 1961 SC 268 (270) » (1961) 

1 SCR 668. 

(6) Kerala Agriculturist Debt Relief 
Act (1958), Section 11-A deals with agri- 
cultural indebtedness. Even if the pilh 
and substance of the matter were con- 
tract of sale of goods Slate Legislature 
would be competent to pass it under En- 
tries 6 and 7, List III. AIR 1965 Ker 39 
(42) == 1964 Ker LT 94 (FB). 

(7) Madhya Pradesh Tendu Palla 
(Vyapar Viniyaman) Nivamavali Sansho- 
dhan Adhyadesh (1965) (Ordinance No. 
3 of 1965), S- 3 only inserts a new sub- 
rule in Rule 7 which deals with disposal 
of Tendu leaves which have already be- 
come the property of the Stale Govern- 
ment — It does not deal with any sub- 
ject mentioned in Entries 7, 21 and 42, 
List III. The Ordinance is valid. AIR 1966 
Madh Pra 110 (114) = 1965 MPLJ 994 
(DB). 

(8) In Item 7 of List III the concurrent 

List does not affect the validity of 
Mysore Tenancy Act (13 of 1952). It is 
within the competence of the State legis- 
lature. (1955) 33 Mys LJ 158 (162) = 

ILR (1955) Mys 360. 

(9) Forward Contracts (Regulation) 
Act (1952) — Falls under specific Entry 
48 of List 1 and not under general En- 
try 26 of List 2 nor Entry 7 of List 3 
which cannot prevail against specific en- 
try. AIR 1963 SC 90 (96) » (1963) 3 
SCR 209 *• AIR 1959 Cal 89 (92) (DB). 
(Reversed on another point in AIR 1963 
SC 90, Even if the Act comes under 
Entry 7 List III it will be inlra vires 
Parliament.) 

(10) Bibar Shops and Establishments 
Act, 1963 (8 of 1954), Section 26 (2) — 
Provision held not repugnant to existing 
law relating to contract of service and 
therefore not void — • Contract Act 
(1872), Section 27. AIR 1958 Pat 442 
(444) » 1958 BLJR 223. 


(II) ‘Contracts’ in the entry would in- 
clude quasi-contracts. See -AIR 1962 B«>m 
12 (20) = 63 BoinLR 379 iDB). (.An.'iloav 
not correct for interpreting “corpora- 
tions’ in Entry 44 of List 1, so as to 
include quasi-Corporalions or societies 
similar to corporations.) 

Schedule 7, List 3, Entry 8 — Note 1 

(1) Bihar Sales Tax .Vet is not a law 
in respect to sale of goods but is a law 
imposing taxation on sale of goods and 
Jails entirely within Item 54, List II — 
Art. 254 has no application though it may 
incidentally trench to a certain extent 
upon items 7 and 8 in List III. AIR 19.>3 
Pat 87 (91) = 1953 BLJR 48 (DBl. (Re- 
versed on another point in .4IR 1955 SC 
C61.) 

Schedule 7, List 3, Entry 9 — Note 1 

(1) In a general sense, insohency means 
inability to meet one’s debts or obligations: 
in a technical sense, it means the condi- 
tion or standard of inability to meet delds 
or obligations, upon the occurrence of 
which the statutory law enables a creditor 
to intervene, with the assistance of a 
Court, to stop individual action bv credi- 
tors and to secure administration of the 
debtor's assets in the general interest of 
creditors; the law also generally allows 
the debtor to apply for the same adminis- 
tration. The iustificalion for such pro- 
ceeding by a creditor generally consists in 
an act of bankruptcy bv the debtor. AIR 
1937 PC 95 (98). 

(2) If some of the provisions are mere- 
ly ancillary to the general .Act relating to 
bankruptcy and insolvency, the ancillary 
mailers must be regarded as being within 
the domain of bankruptcy and insolvency. 
AIR 1943 PC 76 (83). 

Schedule 7, List 3, Entry 10 — Note 1 

(1) Under Entry 10 List III the exr.s- 
tence of a trust alone gives the power to 
legislate upon trusts. 11 cannot be com- 
bined with Entry 28 List III to say that 
religious institutions shall be regarded 
as public trusts for purpose of exercising 
control over it by legislation. AIR 19.58 
Madh Pra 362 (365)= 1958 MPLJ 611 (DB). 

(2) Section 58 of the Bihar Wakfs Act 
(8 of 1948) is not ultra vires the powers 


3C8 [Sell. VII List 3 Entry 11— Entry 13 N 1] 


[The] Constitution of Twlia 


11. Administrators-general and official trustees. 

[Government of India Act, 1935, Item 12.] 

12. Evidence and oaths; recognition of laws, public acts and records, and 
judicial proceedings. 

[Government of India Act, 1935, Item 5.] 

JAMMU AND KASHMIR 

Omit Entry 12 — See the Constitution (Application to Jammu and Kashmir) Order, 
I95-J, Para 2, sub-para. (22; (c) (iii) (as amended by C. Os. 72 and 74). 

13. Civil procedure, including all matters included in the Code of Civil Pro- 
cedure at the commencement of this Constitution, limitation and arbitration. 

JAMMU AND KASHMIR 

Omit Entry 13 — See the Constitution (Application to Jammu and Kashmir) Order, 
1934, Para 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule VII, List 3, Entry 10 — Note 1 

(eontd.) 

of liiliar Legislature as it was competent 
lo legislate with respect to trust and trus- 
tee within the State of Bihar. AIR 1955 
Pat 470 (471) = 1955 Cri LJ 1616. 

1.01 Tlie Ihhar Land Reforms Act (30 of 
Ht.'.U) has been held to be constitulionally 
\Mlid ns the pith and substance of the Act 
falls within List 2 Entry 35 and not under 
Entries 10 and 28 of List 3. .\IR 1953 Pat 
:5;-J7 (338) = 32 Pat 66 (DB). 

|4) Stale Legislature is competent to 
pa.>s Jadavpur University Act which comes 
under Entry 11 of List II and Entry 10 of 
List III and lo modify an e^cisting Trust. 
AIR 1960 Cal 120 (123) = 63 Cal WN 
914. 

(.">1 Bombay Public Trusts Act (29 of 1950) 
applies to a socielv though it is registered 
under Societies Registration Act. It is 
intended to regulate the administration of 
public, religious and charitable trusts 
within Entries 10 and 28 of List III and 
the validity of the Act cannot be chal- 
lenged on the ground that it incidentally 
enlrenclio.s on the field contemplated bv 
Entiv 44 List II. AIR 1962 Bom 12 
(21) = 63 Bom LK 379 (DB). 

(6) Per Mudholkar J. — Delhi Legisla- 
ture was competent to make a law dissolv- 
ing a charitable trust and transferring its 
rights etc. to another institution. Entries 
10 and 28 of List III permit making of 
such law. Delhi Tibbia College Act assent- 
ed In by the President cannot be called 
in nueslion on the ground of repugnancy 
with existing law or a law made by 
Parliament. AIR 1962 SC 4S8 (478) = 
1962 Siipp (1) SCR 166. 

(7j U. P. Intermediate Education Act (2 
of 1921), Sections 16-A to 16-1 — Added 
bv V- P. Act 35 of 1958 — Subject-matter 
of Legislation falls within List 11. Entry 
n. It cannot be said that Act relates to 
charities or charitable institutions or to 
trusts or trustees, because it incidentally 
trenches upon or affects a charitable 
institution and for that reason beyond 
competence of State legislature — Act is 
intra vires. AIR 1966 SC 1307 (1310, 

1311) = (1966) 3 SCR 328. 

(8) Sir Currimbhoy Ebrahim Baronetcy 
Act IV of 191.3 passed by Central Govern- 


ment and the Sir Currimbhoy Ebrahim 
Baronetcy (Repeal and Distribution of 
Trust Properties) Act, 1959 fall under 
Entry 10 of List III and the repealing 
Act was within the competence of Bom- 
bay State Legislature and is not ultra 
vires. (1967) 69 Bom LR 326 (366. 

367) = 1967 Mah LJ 694 (DB). 

Schedule 7, List 3, Entry 12 — Note 1 

(1) It is open to a State legislature to 
define “foreign judgments” and how they 
are lo be enforced within the State 
subject to any legislation by Parliament 
— Items 12 and 13 of List III give powers 
to the Slate similar to those given to 
Parliament bv Article 261 (2). AIR 1959 
Punj 265 (270) = 61 Punj LR 418 (FB). 

(2) It has been held that the U. P. 
Panchayat Raj Act (26 of 1947) is a valid 
existing law enacted by virtue of entries 
in Lists 2 and 3 including the present 
entry. AIR 1954 All 655 (657) = 1954 
Cri LJ 1399 (DB). 

Schedule 7, List 3, Entry 13 — Note 1 

(1) Words “civil procedure” in this 
entry are used in a general sense as the 
procedure applicable to litigation general- 
ly; they do not include a special law of 
procedure which is applicable only to 
litigation regarding a special matter. AIR 
1942 Cal 587 (590) (DB). (Bengal 
Tenancy Act 8 of 1885, when it deals 
with procedure does not deal with civil 
procedure generally.) 

(2) The words “civil procedure” must be 
held to exclude matters relating to juris- 
diction and powers of Courts, since spe- 
cial provision is made for these matters 
elsewhere in the lists. AIR 1939 Cal 628 
(635) (DB). 

(3) The provisions of the Civil Pro- 

cedure Code itself are of course specifical- 
ly included in this entry. But there is 
no warrant for including in the entry any 
provisions which are not in the^ Code 
and which do not appertain to “civil pro* 
cedure.”. AIR 1939 Cal 628 (635) (DB) 
*• AIR 1939 Pat 90 (95) = 17 Pat 714 

(DB). 

(4) The amendment of Section 15 of 
the Mysore High Court Act by Act 35 of 
1951 providing for second appeals in 
which the value of subject-matter is noi 
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14. Contempt of Court but not including contempt of the Supreme Court. 

JAMMU AND KASHMIR 

•Ub-Mr^ law.w-w ConslUution (ApplicaHon to J. and K.) Order. 1954, Para. 2. 
«iiD-para. (22) (c) (ui) (as amended by C. O. 80). 

15. Vagrancy; nomadic and migratory tribes 
[Government of India Act, 1935 — Item 23.] 

JAMMU AND KASHMIR 

Omit Entry 15 See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
■•ub-para. (22) (c) (iii) (as amended by C. O. 80). 

16. ^ Limacy and mental deficiency, including places for the reception or treatment 
w lunatics and mental deficients. 

[Government of India Act, 1935 — Item 18.] 


^hedule 7, List 3, Entry 13 — Note 1 
(eontd.) 


1300) = 1961 All LJ 996 
1961 All 320. Overruled.) 


(DB). (AIR 


^ore than Rs. 3000 being decided by a 
■Judge sitting alone, is inlra vires the 
State Legislature. The words of the 
*<ntry are capable of being applied to 
©iwedure for disposal of second appeals. 
MR 1952 Mys 75 (76) = ILR (1952) Mys 
•^ 79 . 


(6) The words "including all matters 
^eluded in the Code of Civil Procedure 
•at the commencement of the Constitution” 
•enlante the subjects of concurrent legisla- 
yon by including every matter included 
to the Civil Procedure Code at the com- 
mencement of the Constitution. AIR 1939 
■«»at 90 (95) = 17 Pat 714 (DB). 

. (6) The State Legislature can legislate 
to r^pect of the procedure to be followed 
to the High Court as to the filing and 
•disposal of appeals, etc., under this entrv 
Entry 3 of the State List. AIR 

» ILR (1952) Trav- 

605 (DB). 

(7) Article 261 (2) empowers only the 
Taruament to determine the manner in 
'wnich .ludicial proceedings whether of the 
^^®n or of the State are to be proved 
«nd are to be made effective, while items 

13 of the concurrent list give 
"Similar power to the States. It is open to 
•a state Legislature to define foreign 
judgments and how they are to be en- 
forced within the State subject to any 

Parliament. AIR 1959 
^ /i\ (269) = 61 Pun LR 418 (FB). 

( 0 ) Civil Procedure Code is item 13 of 
the Concurrent List. It is open to Bihar 
Jegislature to amend the Code of Civil 
Procedure, while legislating in respect of 
jeligious endowment and religious institu- 
tions in Bihar and the President’s assent 
tiavmg been received to the Act, Bihar 
prevail in that State under Arti- 
AIR 1969 SC 1073 (1080) = 
yi069) Supp (2) SCR 624. 

(9) By virtue of Schedule 7 List III 
fcntrv 13 read with proviso to Art. 254 
toe Parliament was fully competent to 
JP®®* Central Act 66 of 1956 even though 
^ anect was to amend, vary or repeal the 
^tale Act of 1964. AIR 1962 All 299 

tVol. 6] 3 A. M. 24 


(10) The subject-mallcr of Rent Control 
Acts has been held to fall under Entries 6, 
7 and 13 of List 3 and not under Entrv 18 
of List 2. AIR 1954 Pat 97 (99) (DB), 
(Bihar Buildings (Lease. Rent and Evic- 
tion) Control .-Vet, 3 of 1947.) •* AIR 1954 
Raj 252 (255) = ILR (1954) 4 Raj 958 
(DB.) (Rajasthan Premises (Control of 
Rent and Eviction) Act (XVII of 1950).) 

(11) In the following case it was assum- 
ed that the Bengal Non-agricultural Ten- 
ancy (Temporary Provisions) Act (9 of 
1940) was a legislation in respect of “civil 
procedure". AIR 1945 FC 1 (1. 2) = 1941 
FCR 351 == ILR (1945) 2 Cal 295 = ILR 
(1945) Kar (FC) 1. 

(12) The Travancore-Cochin Holdings 
(Stay of Execution Proceedings) Act (8 of 
1950) does not relate to “civil procedure" 
and, therefore, does not come within the 
Concurrent List- AIR 1953 Trav*Co 327 
(334) = ILR (1952) Trav-Co 670 (DB). 

(13) Since Entry 65 of the State List 
read with Enti*v 18 of the same list gives 
the State Legislature exclusive power to 
create and determine powers and juris- 
diction of Courts in respect of land, there 
is no necessity of invoking the concurrent 
power relating to Civil Procedure Code 
under this entry. AIR 1957 Madh B 63 (63). 
(M. B. Muafi and Inam Tenants and Sub- 
tenants Protection Act (32 of 1954). Sec- 
tion 4 — Validitv — Provision held not 
repugnant to Civil P. C.) 

(14) It has been held that the Barahiya 
Tal Lands (Declaration of Possession) Act 
(26 of 1950), passed by the Bihar Legis- 
lature is not a law, either in form or in 
substance, with respect to arbitration. AIR 
1952 Pat 166 (170) = 30 Pat 1085 (DB). 

Schedule 7, List 3, Entry 14 — Note 1 

(1) Section 9, Punjab Security of the 
State Act (12 of 1953) was not repugnant 
to Contempt of Courts Act, 1952. The 
Punjab Act in pilli and substance dealt 
with public order and not with contempt. 
The entire provisions of Section 9 fell 
within List 2, Entrv 1. AIR 1956 Punj 
169 (169-172) = ILR (1956) Punj 1146 
1956 Cri LJ 1015 (DB). 

(2) Law of contempt of Courts is not 
beyond the competence of legislature. 
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17. Prevention of cruelty to animals. 

[Government of India Act, 1935 — Item 22.] 

JAMMU AND KASHMIR 

Omit Entry 17 — Constitution (Application to J. and K.) Order 1954, Para. Z, 
sub-para. (22) (c) (iii) (as amended by C. O. 80). 

18. Adulteration of foodstuffs and other goods. 

[Government of India Act, 1935 — List II, Item 30.] 

19. Drugs and poisons, subject to the provisions of Entry 59 of List I with 
respect to opium. 

[Government of India Act, 1935 — Item 19.] 

20. Economic and social planning. 

JAMMU AND KASHMIR 

Omit Entry 20 — Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 80). 

21. Commercial and industrial monopolies, combines and trusts. 

JAMMU AND KASHMIR 

Omit Entry 21 — Constitution (Application to J, and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 80). 

See the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969). 

22. Trade unions; industrial and labour disputes. 

[Government of India Act, 1935 — > Item 29.] 


Schedule 7, List 3, Entry 14 — Note 1 

(contd.) 

Central or Stale- AIR 1969 Delhi 201 
(206) = 1969 Cri LJ 884 (FB). 

Schedule 7, List 3, Entry 19 — Note 1 

(1) Madras Prohibition Act so far as 
it pertains to Ganja — Is not repugnant 
to any provisions of Constitution — Ganja 
being narcotic drug Slate Legislature is 
competent to make laws on that subject 
under entry 19 of Concurrent List. 1953 
Andh LT (Cri) 205. 

(2) Extension of Central Acts 2 of 1930 
and 23 of 1940 to Hyderabad State did 
not completely efface Hyderabad Act of 
1333F. It remained alive so far as it 
dealt with collection of duties of excise 
and provided for licences for narcotic 
drugs. AIR 1966 SC 713 (717) = (1966) 
2 SCR no ** AIR 1964 Andh Pra 430 
(432) = (1964) 1 Andh LT 285 (DB). 

(3) The provision for punishment of a 
person who possesses opium without 
licence has nothing to do with cultivation 
or manufacture or sale for export and as 
such comes under general entry 19 
List III and not under Entry 59 List I. 
The Madhya Bharat Opium Act 15 of 1955 
amending the provisions of Indian Opium 
Acl in regard to matters not falling under 
Entry 59 List I is valid as it was assented 
to bv the President. AIR 1961 Madh Pra 
13(14) = 1961(1) Cri LJ 92 = 1961 MPLJ 
119. (Overruled on another point in AIR 
1963 M. P. 337.) 

Schedule 7, List 3, Entry 20 — Note 1 

(1) Bombay Town Planning Act falls 
within Entry 18 of List II and also 
Entry 20 of List III and is within the 
competency of State legislature. AIR 
19G7 SC 1373 (1381-82)= (1967) 3 SCR 65. 
Schedule 7, List 3, Entry 21 — Note 1 

(1) The expression “commercial and 
industrial'^ monopoUe.s Is wide enough to 


include grant or creation of monopolies 
to the State and citizens as well as 
control of monopolies. AIR 1960 SC 1073 
(1078) = (1960) 3 SCR 742. 

(2) Entry 26 of List II Schedule 7 does 
not derogate from the authority conferred 
by Entry 21 of List III concurrently on 
the Parliament and the State Legislature 
to grant or create by law commercial 
monopolies. AIR 1960 SC 1073 (1078) = 
(I960) 3 SCR 742. 

(3) Motor Vehicles Act (1939) (as 
amended by Act 100 of 1956), Chap. IV- 
could competently be enacted by the 
the Parliament under Entry 21 read with 
Entry 35 of List III. It is therefore intra 
vires of Parliament. AIR 1961 SC 82 
(86) = (1961) i SCR 642. 

(4) Madhya Pradesh Tendu Palta 
(Vyapar Viniyaman) Nij’amavali Sansho- 
dhan Adhyadesh (1965), (Ordinance No. 3 
of 1965) Section 3 only introduces new 
sub-rule in rule 7 which deals with the 
disposal of Tendu leaves which have 
already become property of the Stale. 
The new sub-rule (7-a) does not pertain 
to contracts, partnership etc. 

under items 7, 21 and 42 of List III. AIR 
1966 Madh Pra 110 (114) = 1965 MPLJ 
994 (DB). 

Schedule 7, List 3, Entry 22 — Note 1 

(1) No question of repugnancy with the 
Contract Act arises in interpreting the 
definition of ‘Industrial Dispute* in Sec- 
tion 2 (k) of the Industrial Disputes Act, 
1947. Once a particular dispute is fo^a 
to fall under the definition, the 

tion to decide the same rests with jne 

Tribunal under the Act- AIR 

(113, 120) = 1949 FCR 321 = ILR (1949) 

Bom 686. 

(2) The definition of “indust^ m Sec- 
tion 2 (i) of the Industrial Disputes Acl 
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23. Social security and social insurance; employment and unemployment 
[Government of India Act, 1935 — Item 28.] np'o>nienc. 

including conditions of work, provident funds em- 
m^emity beneL.r‘'‘'“’“ ® compensation, invalidity and old age pensions ’ and 

[Government of India Act, 1935 — Item 27 ] 

“ ^the enforced in almost all 


Schedule 7, List 3, Entry 22 — Note 1 

(contd.) 

is covered by Entry 22 and Entry 24 of 
irfist 3. It is thus within the legislative 
competence of the Central Legislature. 
A wrong application of the definition to 
cases which are not strictly covered by it 
c^not vitiate the definition. AIR 1957 

SCR 336 = ILR 

(1957) PunJ 989. 

(3) The entry should not be given a 
narrow construction. AIR 1957 SC 329 

=1967 SCR 335 = ILR (1967) PunJ 
889, (Includes all ancillary matters.) 

(4) In the ordinary or non-technical 
sense, industry or business means an 
undertaking where capital and labour co- 
operate with each other for producing 
wealth in the shape of goods, machines, 
tools etc., and for making profits. But 
the limited concept of what an industry 
meant in early times must now yield 
place to an enormously wider concept so 
as to take in various and varied forms 
of industry, so that disputes arising in 
connection with them might be settled 
amckly without much dislocation and dis- 
organisation of the needs of the society 
AIR 1953 SC 68 (60) = 1953 SCR 302. 

(5) The Industrial Disputes Act applies 
to disputes between the Municipalities and 
their employees in branches of work that 
can be regarded as analogous to the 
carrying on of trade or business. It is 
within the competence of a tribunal under 
the Act to reinstate dismissed Municipal 
employees. This power, though trenches 
upon the powers of the Chairman under 
Mimicipal Acts, this invasion of the pro- 
vincial field of legislation does not 
render the Industrial Disputes Act of the 
Central Legislature invalid. AIR 1953 SC 
68 (69) = 1963 SCR 302. (AIR 1950 Cal 
457. Affirmed.) 

(6) The Industrial Disputes (Madras 

Amendment) Act (12 of 1947) is intra 
vires the Madras Legislature, being cover- 
ed by Items 27 and 29 of the Concurrent 
List of the Government of India Act 1935 
AIR 1951 Mad 191 (199) = 62 Cri LJ 

744 (DB). 

(7) Rajasthan Industrial Tribunal (Con- 
stitution and Proceedings) Validating Act 
(1950) — Act because of Entry 22 List III 
is within the competence of the Slate 
Legislature and having received the assent 
of the President must by virtue of Arti- 
cle 254 (2) prevail in the State of Rajas- 
than. AIR 1964 SC 444 (448) = (1964) 

6 SCR 1 AIR 1963 Raj 22 (24) = 1962 
Raj LW 669. 


(8) Cliapter VA incorporated in the 
Industrial Disputes Act in 1953 and C P 
and Berar Industrial Disputes Settlement 
Act do not deal with the same malfor. 
rvo question of repugnancy between the 
Central Act and the Slate Act can there- 
fore arise and both will be in force in C 
P. and Berar. AIR 1963 Bom 189 (193) 

65 Bom LR 91 (DB). 

X j ' * men t to make law 

fixing minimum bonus — Flows from 

lunsdiction over industrial and labour 

disputes. AIR 1967 SC 691 (717) « 

(1967) 1 SCR 15. ' 

(10) Section 2.A. Industrial Disputes 

Act, IS not ultra vires — Parliament had 
power to enact it either under Entry 22 
of concurrent List or Entry 97 of Union 
List. AIR 1970 Delhi 60 (66) *• AIR 

203 = 

(1969) 2 Mad LJ 214. 

Schedule 7, List 3, Entry 23 — Note 1 
(1) Pursuant to Entries ,54. .55. 96 of 
List I and Entries 23 and 24 Parliament 
can lew or collect fees which may bo 
‘‘A regulatory fees only. AIR 

474 (DB? ^ 

hnn^L relating to payment of 

nlhnr »K ^ P^rsons jncluding persons 
other than workmen is within the ambit 
of Entries 23 and 24 of List III Sch 7 

= 1968 £ab Id 
047 = 1967 Ker LT 7.35 (DB) 

A Establishments 

Act. 1953 (8 of 1954). .Section 26 (2) 

Provisions are not repugnant to existing 
law relaing to contract of service The 
Act received the assent of the President 
IS covered by Entries 23 and 24 of List 
HI. The Act, therefore, is not void AIR 
Pat 442 ( 444 ) =’ 1958 BLJR 223 
(4) The provisions of Iron Ore Mines 
Labour Welfare Cess Act (1961), which 
impose certain obligations on Mine 
owners are clearly relatable to such topics 
as social security. Welfare of labour 
maternitv benefit etc. covered by Entries 
23 and 24 of List III. AIR 1968 Mys ll 
(45) = (1967) 2 Mys LJ 474 (DB). 

Schedule 7, List 3, Entry 24 — Note 1 

(1) Entry 24 List III Schedule 7 is not 
restricted to shops or establishments 
where labour is employed but applies also 
to shops or establishments which are run 
by the owners and their families AIR 

nil = 

(10 of 1940) as amended in 1943 is cover. 
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25. Vocational and technical training of labour. 


26. Legal, medical and other professions. 
[Gov'emment of India Act, 1935 — Item 16.] 


Schedule 7, List 3, Entry 24 — Note 1 

(contd.) 

cd bv Lisl 2. Hem 27 and also List 3, 
Hem 27 of the Government of India Act 
no.iui. AIR 1951 SC 315 (316) = 1951 
SCR 671 = 52 Cri LJ 1237 ** AIR 1951 
SC 315 (316) = 52 Cri LJ 1237 = 1951 
SCR 071. 

(3) The definition of the term "indus- 

trv” in Section 2 (i) of the Industrial Dis- 
putes Act. 1947, was held to be justified 
under List 3, Hem 27 of the Government 
of India Act, 1935, even if the same was 
not covered by Hem 29 of that list. AIR 
1957 SC 329 (339) = 1957 SCR 335 = 

ILR (1957) Pun I 989. 

(4) The provisions of Iron Ore Mines 
Labour Welfare Cess Act (1961) which 
impose certain obligations on mine owners 
are clearly relatable to such topics as 
social security, welfare of labour, mater- 
nity benefit etc. covered bv Entries 23 
and 24 of List III. AIR 1968 Mys 42 
( 45 ) = (1967) 2 Mys LJ 474 (DB). 

(5) M. P. Minimum Wages Fixation 
Act (16 of 1952), Pre. and Section 3 is 
an independent enactment fixing mini- 
mum rates of wages for Employment Act 
is not a piece of colourable legislation 
Legislature was competent to enact it 
under Entry 24, List III. AIR 1964 Madh 
Pra 45 (51) = 1964 MPLJ 43 (DB). 

(6) Minimum Wages (Madhya Pradesh 
Amendment and Validation) Act (23 of 
1961) is a legislation with respect to 
matters enumerated in List III, Entry 24. 
AIR 1962 Madh Pra 342 (345) = 1962 
MPLJ 849 (DB). 

(7) U P Shops and Commercial Esta- 
blishments 'Act (22 of 1947) is nof ultra 
vires the State legislature under Entry 27 
List III of Government of India Act 
(1935). The U. P. legislature was competent 
lo have passed this Act. In the present 
Constitution there is nothing which makes 
it ultra vires. AIR 1961 All 79 (82) — 
1961 (1) Cri LJ 199 = I960 All LJ 429. 

(8) Payment of Wages Act (1936), 
Section 6 (as amended), making provision 
for compulsory saving of a part of a 
bonus payable to an industrial worker 
should be deemed to be a piece of legis- 
lation covered bv the words ‘welfare of 
labour’ and falls within Entry 24 of 
List 3 in Schedule 7 of the Constitution 
and is intra vires. AIR 1964 Punj 513 
( 514 ) =s (1965) 1 Lab LJ 656 (DB). 

(9) Minimum Wages Act 1948 ^ (2 of 
1948) making provision for minimum 
wages and for machinery for payment of 
the same comes within item 24, List III 
(ilem 27 List III of Government of India 
Act 1935) and merely because in one res- 
pect it shades into the field of Entry 5 
of List 11, it cannot be held to be uncon- 


stitutional. (1963-64) 24 FJR 194 (197) 
(Punj) (DB). 

(10) Bombay Labour Welfare Fund Act 
(40 of 1953) provides for taking over of 
unpaid accumulations which are regarded 
by legislature as abandoned property and 
such taking over is directed for providing 
for the Fund constituted for the carrying 
out of various measures and activities for 
welfare of labour and their dependants. It 
is within competency of State Legislature 
under Entry 24, List III. (1966) 7 Guj LR 
156 (177) = (1966) 1 Lab LJ 124 (DB). 


(11) Power of Parliament to make a law 
such as Payment of Bonus Act, 1965 fixing 
minimum bonus payable to workers flows 
from jurisdiction of Parliament over 
welfare of labour including conditions of 
work and wages. AIR 1967 SC 691 (701) = 
(1969) 1 SCR 15. 


(12) Bihar Shops and Establishments 
Act, 1953 (8 of 1954), Section 26 (2) — 
Provision held not repugnant to existing 
law relating to contract of service — The 
Act received the assent of President and 
is covered by Entries 23 and 24 of List III 
and is therefore valid. AIR 1958 Pat 
442 (444) = 1958 BLJR 223. 


Schedule 7, List 3, Entry 25 — Note 1 
(1) The extensive power vested in the 
Provincial Legislatures to legislate with 
respect to higher, scientific and technical 
education and vocational and technical 
training of labour under the goverament 
of India Act is under the Constitution 
controlled by the five items in List I 
and List IH mentioned in item 11 of 
List 11. Use of the expression “subject to 
in item 11 of List II Schedule 7 clearly 
indicates that the legislation in respect of 
excluded matters cannot be undertaken 
bv the State legislatures. AIR 1963 SC 
703 (715) - (1963) Supp 1 SCR 112. 

Schedule 7, List 3, Entry 26 — Note 1 


(1) The general power under this entry 
must be read subject to the power of the 
Union under Entry 78 of List I and a 
legislation with respect to advocates must 
be held to come under .Entry 78 of List 1 
regardless of whether it comes under Uiis 
entry or not. Thus, the Indian Baf 
Councils (U. P. Amendment) Act (24 ot 
1950) being a legislation falling 
List I, Entry 78, is ultra wires the U. r. 
Legislature. AIR 1954 All 728 (732. 

'7RA\ = TT.R 11954) 2 All 191 = 1954 Cn 


LJ 1485 (DB). 


(2) Barring those entitled to 
n Supreme Court and the 
DOwer to legislate with respect to the 
3f practitioners would still 
retained under Entry 26 of Ust lu. 
1968 SC 888 (892) = (1968) 2 SCR 709. 
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27. Relief and rehabilitation of persons displaced from their original place 
of residence by reason of tlie setting up of the Dominions of India and Pakistan. 

JAMMU AND KASmnR 

Omit Entry 27 — See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

28. Chanties and chantable institutions, charitable and religious endowments 
and religious institutions. 

[Government of India Act, 1935 — List II, Item 34.] 

JAMMU AND KASmnR 

Omit Entry 28 — See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 


Schedule 7, List 3, Entry 27 — Note 1 

(1) Under this Entry the Parliament 
as well as the State Legislatures have 
power to legislate for rehabilitation of 
refugees from foreign countries and such 
legislation cannot be impugned on the 
ground that it is an extra territorial legis- 
lation. AIR 1952 Cal 679 (682). 

(2) The acquisition of land for settle- 

ment of refugees as provided in the West 
Bengal Land Development and Planning 
Act (21 of 1948) is acquisition for a pub- 
lic purpose and is within the competence 
of the Provincial Legislature under the 
Government of India Act, 1935, List 2, 
Item 9. AIR 1952 Cal 679 (682) •» AIR 
1951 Cal 97 (99) •• AIR 1966 Cal 429 

(430). 

(3) Acquisition of land for rehabilita- 
tion of persons displaced from East 
Pakistan falls under Entry 27 of List III 
AIR 1961 All 520 (521). 

(4) The pith and substance of the Dis- 
placed Persons (Compensation and Reha- 
bilitation) Act 1954 deals with relief and 
rehabilitation and is a valid Central Act 
falling under Entry 27, List 3, Sch. 7. 
AIR 1961 Puni 34 (41) = 62 Pun LR 
795 (FB). 

(5) Punjab Consolidation of Land Pro- 

ceedings (Validation) Act (6 of 1957) is 
within the competence of State Legis- 
lature to pass the Act. Act so far as it 
concerns the property which has ceased 
to be evacuee property having been ac- 
quired by Displaced Persons (Compensa- 
tion and Rehabilitation) Act, 1954 would 
fall under Entry 18 of List 2 — Even if 
legislation in relation to that kind of 
properly is not covered by Entry 18 of 
List 2 it would still fall under Items 27 
and 41 of List 3. AIR 1959 Puni 8 (12) 
= 60 Pun LR 461 (FB). (Overruled on 

another point in AIR 1959 SC 519<) 

Schedule 7, List 3, Entry 28 — Note 1 

(1) Though the words ‘religious insti- 
tutions’ were not present at the end of 
item 34 in List 2 of Sch. VII of the 
Government of India Act, 1935, it was 
held that the power to legislate with res- 
pect to religious institutions was included 
in that item. AIR 1947 FC 1 (5) = 1946 
FCR 67 = ILR (1946) Kar (FC) 27. 
(Madras Temple Entry Authorisation and 
Indemnity Act. 22 of 1939.) ♦* AIR 1950 
Orissa 47 (52) = ILR (1949) 1 Cut 656 
(DB). (Section 49 of the Orissa Hindu 


Religious Endowments .Act, 4 of 1939, nol 
ultra vires.) 

(2) The word ‘charities’ in this entrv 
is an appropriate generic term of wide 
scope and meaning and a power to 
legislate in respect of ‘charities' will in- 
elude a power to legislate in respect of 
all matters connected with religious chari- 
ties and religious institutions, AlU 1947 
FC 1 (5. 6) = 1946 FCR 67 = ILR 
(1946) Kar (FC) 27 •* AIR 1950 Orissa 
47 (48) = ILR (1949) 1 Cut 656 (DB). 

(3) The additional phrases 'charitable 
institutions’ and ‘charitable endowments’ 
in this entry are only illustrative of the 
directions which the power to legislate 
in respect of charities mav, amongst 
others, take. AIR 1947 FC 1 (5, 6) = 
1946 FCR 67 = ILR (1946) Kar (FC) 
27. 

(4) Madras Hindu Religious Endow- 

ments Act (Madras Act 10 of 1951), (as 
amended bv Madras Act 27 of 1954). Sec- 
clions 52 (1) (f), 55. 76 (1) and (2), 80, 
81 and 82 as in force in Madras area of 
the Stale of Mysore and in their applica- 
tion to Maths are inlra vires. It has 
rectified the defects that existed in the 
section before. AIR 1963 SC 966 (971, 

972) = (1963) Supp 2 SCR 302- 

(5) Madras Hindu Religious and Chari- 
table Endowments Act (19 of 19.51), (as 
amended by Andhra Act 13 of 1955), Sec- 
tion 76 (1) contribution levied under Sec- 
tion 76 (I) is a fee and not a tax is 
intra vires. AIR 1961 Andh Pra 216 (218) 
= (1960) 2 Andh WR 347 (FB). (W. P. 
No. 58 of 1953 (Andh) and W. A. No. 68 
of 1956 (Andhra), Overruled.) 

(6) Slate legislature is competent to 
legislate both for public and private reli- 
gious endowments under Item 28 
List III but in the case of private 
religious endowments there mav be a 
proprietary interest in the beneficiaries 
and the legislature cannot lake away that 
interest and thereby contravene Arti- 
cle 19 (1) (f) or Article 31 (2). AIR 1959 
Orissa 17 (19) = ILR (1958) Cut 404 
(DB). 

(7) Bihar Legislature has power to 
legislate in respect of charities, charitable 
institutions, charitable and religious 
endowments and religious institutions 
situate in the State of Bihar are in so 
legislating it has power to affect trust 
property which may be outside Bihar 
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29. Prevention of the extension from one State to another of infectious or 
contagious diseases or pests a6Fecting men, animals or plants. 

[Government of India Act, 1935 — Item 30.] 

JAMMU AND KASHMIR 

Omit Entry 29 — See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para, (22) (c) (iii) (as amended by C. O. 72). 

30. Vital statistics including registration of births and deaths.® 

[Go\’ernment of India Act, 1935 — List 11, Item 14.] 

[a] Now see the Registration of Births and Deaths Act 18 of 1969. 

JAMMU AND KASHMIR 

For Entry 30, the following entry shall be substituted, namely 

“30. Vital statistics in so far as they relate to births and deaths including registra- 
tion of births and deaths.” 

—See Constitution (Application to Jammu and Kashmir) Order, 1954, Para 2, sub-para 
(22) (1)) (ii) (a) (inserted and amended by C. O- 70 and C. O. 74). 

31. Ports other than those declared by or under law made by Parliament or 
existing law to be major ports. 

[Government of India Act, 1935 — List II, Item 18.] 

JAMMU AND KASHMIR 

Omit Entry 31 — See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

o2. Shipping and navigation on inland waterways as regards mechanically 
propelled vessels, and the rule of the road on such waterways, and the carriage of 
passengers and goods on inland waterways subject to the provisions of List 1 
with respect to national waterways. 

[Gov’cmment of India' Act, 1935 — Item 32.] 

JAMMU AND KASHMIR 

Omit Entry 32 — See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

®[33. Trade and commerce in, and the production, supply and distribution 

of, — 

(a) the products of any industry where the control of such industry by the 
Union is declared by Parliament by law to be expedient in the public 


Schedule 7, List 3, Entry 28 — Note 1 

(contd.) 

but which appertains to the trust situate 
in Bihar. AIR 1959 SC 1002 (1010) = 

19.59 Supp (2) SCR 601. 

(8) Per Mudholkar J. — Delhi Legis- 
lature had competence to make Tibbia 
College Act (5 of 1952) dissolving a 
charitable trust and transferring its pro- 
perty, right etc. to another institution, 
and entries 10 and 28 of List III per- 
mit making a law of this kind. AIR 
1902 SC 458 (478) ^ 1962 Supp (1) SCR 
156. 

(9) Subject-matter of U. P. Inter- 
mediate Education Act (2 of 1921), Sec- 
tions 16-A to 16-1, added by U. P. Act 
35 of 1958, falls within List Tl, Entry 11 
— Act is intra vires and because it inci- 
dentally trenches upon or affects a charit- 
able institution or powers of trustees of the 
institution it cannot on that account be 
beyond legislative competence. AIR 19M 
SC 1307 (1310) = (1966) 3 SCR 828. 

(10) Under Entrv 10, List III the exis- 
tence of a trust alone gives the power 
to legislate upon trusts. It cannot be com- 
bined with Entrv 28, List III to say that 
religious institutions shall be regarded as 
public trust for purpose of exercising 


control over it bv legislation. AIR 1958 
Madh Pra 362 (365) = 1958 MPLJ 611 
(DB). 

(tl) Bombay Public Trusts Act (29 of 
1950). Sections 2 (13) and 18 (i) is intra 
vires of State Legislature falling imdei 
Entries 10 and 28 of List III. AIR 1962 
Bom 12 (21) = 63 Bom LR 379 (DB). 

(12) The State Legislature has power 
to levy a fee under the Constitution of 
India, Seventh Schedule, List III, Entry 
28 read with S. 47. The Legislature 
is. therefore, competent to levy a fee for 
rendering services in connection with the 
maintenance, supervision and control over 
the religious institutions and it is com- 
petent to levy the fee retrospectively. 
AIR 1963 SC 966 (971, 972) = (1963) 

Supp (2) SCR 216. 

Schedule 7, List 3, Entry 33 — Note 1 

(1) Since raw materials used are not 
the products of the industry, their produc- 
tion, distribution and supply, however, 
will not be covered by clause (a) of this 
entry. The regulation of production, 
supply and distribution of sugarcane u^ 
ed as raw material in the controlled 
sugar industry would not, therefore, b® 
covered by this entry as it stood before 
the amendment but fell under Entry 27 
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interest, and imported goods of the same kind as such products; 

(b) foodstuffs, including edible oilseeds and oils; 

(c) cattle fodder, including oilcakes and other concentrates: 

(d) raw cotton, whether ginned or unginned, and cotton seed; and 

(e) raw jute.] 

fa] Substituted for the old Eutr>* 33 by the ConsUtution (Third Amendment) Act, 1954 
S. 2 (22-2-1955). 

34. Price control. 

35. Mechanically propelled vehicles includiug tlie principles on which taxes 
on such vehicles are to be levied. 

[Government of India Act, 1935 — Item 20.] 

36. Factories. 


Schedule 7« List 3, Entry 33 — Note 1 

(contd.) 

of the State List and therefore, the U. P. 
Sugarcane (Regulation of Supply and 
Purchase) Act (24 of 1953) was fully 
intra vires of the U. P. Legislature. AIR 
1056 SC C76 (690) = 1956 SCR 303. 

(2) After the amendment bv the addi- 
tion of Cl. (b) to the entry it was poi- 
sible for Parliament also to legislate in 
relation to sugarcane but that in no way 
afTccted the legislative competence of the 
Slate Legislatures to legislate on the 
same subject-matter. AIR 1936 SC 676 
(GOO, 691) = 1956 SCR 393. 

(3) The effect of the amendment was 

only to enlarge the scope of the entry 
l*ul not to affect the legislative com- 
petence of Parliament and State Legisla- 
tures. AIR 1956 SC 676 (690) = 1956 

SCR 393 

(4) The Essential Commodities Act, 
1955, was enacted by Parliament in exer- 
cise of its concurrent jurisdiction under 
this entry and not in exercise of its 
iurisdiction under Entry 52 of List 1. 
AIR 1956 SC 676 (695) ^ 1956 SCR 393 
•• AIR J969 Ker 154 (161) = 1068 Kcr 
LT 652 (FB) *• AIR 1969 Pat 8 (9) (DB). 

(5) Entry is wide enough to include 
supply and distribution of foodstuff and 
their storage for all classes of persons 
including paddy lender — Hence the pro- 
visions of the Foodgrains Dealers Licen- 
sing Order passed under the -Essential 
Commodities Act (1955), must bo held to 
relate in pith and substance to Entry 33. 
List in. AIR 1968 Pat 346 (351) = ILR 
47 Pat 409 (DB). 

(6) The production, distribution and 
supply of wheat and wheat products 
would fall within Clause (b) of Item 33 
List III, Sch. 7 and the validity of the 
Defence of India Rules especially R. 35 
(5) deflning wheat and wheat products 
as essenti^ commodities cannot be ques- 
tioned as unconstitutional. AIR 1964 Cal 
279 (283) = 1964 (1) Cri LJ 662 (DB). 

(7) Law relating to control of sugar- 
cane — Parliament is competent to enact 
law by virtue of Entry 33 of List III — 
Power conferred on Government under 
Section 3 of Essential Commodities Act 
and Sugarcane (Control) Order_ (1955), 
cannot be challenged as invalid. AIR 
1970 SC 267 (269) » (1069) 2 SCC 34. 


Schedule 7, List 3, Entry 34 — Note 1 

(1) There w:is no item in the Govern- 
meiil of India .Art. 1935, corresponding 
to llii.s entry. Hem 29. List 2. Sch. VII to 
the Go^•^•rnmcnt of India Act. 1935. re- 
lerrcd. inter .alia, to di.'?lributit)n of goods 
and it was held that fixation ol price 
was involved in regalaling the distribn- 
tion of articles. .AIR 1946 Cal 197 (20-1) 
= ILR (1947) 2 Cal 9.5 (DB). 

(2) Madras Essential Articles Control 
and Requisitioning (Temporary Powers) 
Act (29 of 1949) (.As Amended bv Andhra 
Act 1 of 1955). Section 3 i.s applicable to 
Government when it distributes the 
electrical energy produced or generated bv 
it. Conscquentlv it is empowered to con- 
trol the price of electrical energy de.spile 
the fact that it is the only purveyor of 
the energy to the consumers. AIR 1950 
Andh Pra 538 (543) = (1959) 2 Andh 

WR 156 (DB). 

Schedule 7, List 3. Entry 35 — Note 1 

(1) Entry 21 covers grant of mono- 

polies — Powers under Entry 21 not 
restricted by Entry 20 in Slate List — 
Ch. rV-A of Motor Vehicles Act — Held 
validlv enacted bv Parliament. AIR 1960 
SC 1073 (1078) = (I960) 3 SCR 742 ** 
AIR 1961 SC 82 (80) = (1961) 1 SCR 

642. 

(2) As.sam Motor Vehicles Taxation 
(Amendment) Art (15 of 196.3) and (12 
of 1966) do not fall within Entr>’ 35 of 
List III but are solely concerned with 
taxes on vehicles within the meaning of 
Entry 57, List II. They thus do not 
come in conflict with the Motor Vehicles 
Taxation Act (9 of 1936) and there is 
no scope for application of Article 254 
(2) of the Constitution. AIR 1967 SC 
1675 (1576, 1677) = (1967) 3 SCR 611. 
(ILR (19661 18 Assam 494, Reversed.) 

(3) Madras Motor Vehicles Rules 

(1940), Rule ICO-C — Does not encroach 
upon field of State Legislature — The 
mere fact that a permit-holder may be 
compelled to pav his tax under Madras 
Motor Vehicles Taxation Act In time 
cannot make the rule any the less a rule 
made for the control of the plying of 
Motor Vehicles within the Hem 35 of 
List III. AIR 1956 Andhra 129 (139) 

= 1956 Andh WR 142 (DB). 

(4) M. P- Motor Vehicles Taxation 
(Amendment) Act (15 of 1965) as it deals 
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[Government of India Act, 1935 — Item 26.] 

37. Boilers. 

[Government of India Act, 1935 — Item 21.1 

JAMMU AND KASHMIR 

Omit Entry 37 — See Constitution (Application to J. and K.) Order, 1954, Para. ^ 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

3S. Electricity. 

[Government of Act, 1935 — Item 31.] 

JAMMU AND KASHMIR 

Omit Entry 38 — See Constitution (Application to J. and K.) Order 1954, Para. 2u 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

39. Newspapers, books and printing presses. 

[Government of India Act, 1935 — Item 17.] 

40. Archaeological sites and remains other than those ^[declared by or under 
law made by Parliament] to be of national importance. 

[Government of India Act, 1935 — List I Item 15]. 

[a] Substituted for the words ‘declared by Parliament by law' by the Constituti<n» 
(Seventh Amendment) Act, 1956, S. 27 (1-11-1956). 

JAMMU AND KASHMIR 

Omit Entry 40 — See Constitution (Application to J. and K.) Order, 1954, Para. 2 ^ 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

OBJECTS AND REASONS 
See under List I, Entry 67. 

41. Custody, management and disposal of property (including agricultural 
land) declared by law to be evacuee property. 

JAMMU AND KASHMIR 

Omit Entry 41 — See Constitution (Application to J. and K.) Order, 1954, Para. 2» 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 


Schedule 7, List 3, Entry 35 — Note 1 
(contd.) 

with the question of taxes on vehicles and 
not with the matter of the principles on 
which taxes on mechanically propelled 
vehicles are to be levied, falls under En- 
try 57 of List II and not under Entry 35, 
List III and is not ultra vires for want 
of assent of the President. AIR 1966 
Maclh Pra 131 (133) = 1966 MPLJ 229 
(DB). 

Schedule 7, List 3, Entry 36 — Note 1 

(1) The Legislature can insert a taxing 
clause in the legislation under this en- 
trj' in order to recoup itself for any ex- 
penditure incurred in carrying out the 
scheme embodied in it. AIR 1942 All 156 
(166, 167) = ILR (1942) All 302 = 43 
Cri LJ 674 (2). 

(2) The fee levied under Section 6, 
Factories Act (1948), is not a tax but a 
fee meant for meeting the expenses of 
supervision, which became necessary in 
view of the various regulatory provisions 
of the Act. Resort to Entry 97 of 
List I is not necessary for iustifying the 
provisions of Section 6. The section can 
be iustified under this entry itself. AIR 
1954 Raj 178 (181) = ILR (1954) 4 Raj 
982 (DB). 

Schedule 7, List 3, E°try 38 — Note 1 
(1) The Madras Electricity Supply 
Undertaking (Acquisition) Act (43 of 
1949) passed bv the Madras Legislature 
was in pith and substance an Act to pro- 


vide for the acquisition of electrical 
undertakings and could not be justified a» 
a legislation coming under this entry* 
AIR 1954 SC 251 (252) = 1954 SCR 77fk 
(AIR 1951 Mad 979, Reversed.) 

(2) Electricity is a concurrent subject 
and hence Bombay Legislature is com- 
petent to provide for levy of surcharge 
so long as the relevant provisions do not 
conflict with any provision in the Cen- 
tral Act (Electricity Act) — No conflici 
in Clause 12 of Schedule in Electricity 
Act (1910) and Sections 3 and 4 of Bom- 
bay Electricity Surcharge Act — • Notifies* 
lion issued by Chief Commissioner of 
Ajmer levying surcharge is not ultra virca 
the provisions of Electricity Act, AIR 
1969 SC 227 (234) = (1969) 1 SCJ 35S> 
(First Appeal No. 67 of 1956 DJ- 22-9* 
1964, Reversed.) 

Schedule 7, List 3, Entry 39 — Note 1 
(1) The Press (Objectionable Matters) 
Act, 1951, passed by Parliament dejala 
with “newspapers, books and printinjp 
presses" mainly and substantially and, 
therefore, falls under this entry. The Act 
also incidentally deals with “pubho 
order” which is a State subject, but suc^ 
trespass is a very minor and incidental 
trespass which will not render the Act 
unconstitutional. AIR 1954 Bom 508 (611) 
= ILR (1954) Bom 1245 = 1954 Cri Lf 
1549 (DB). ^ 

Schedule 7, List 3, Entry 41 — Note 1 
(1) Administration of evacuee proper^ 
has been recognised as a special claaa 
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“142. Acquisition and requisitioning of property ] 

«.'ve,.,h AnK..ulnu.„.) Ac., 

OBJECTS AND REASONS 

p™pe^"y "* of 

-biect/'-Gaz. of Ind.. 1956, 

JAMMU AND KASHMIR 

sub-p?m!‘(2l) W fiir (Application to J. and K.) Order, 1934. Para. 2. 


Schedule 7, List 3, Entry 41 — Note 1 

(contd.) 

of lesislalion and it bas been treated as 
such by the Constitution, namely, in Artl- 

“od in this entry. AIR 

1953 Sau 73 (75) (DB). 

(2) If by the Administration of Eva- 
cuee Properly Act, 1950, the Legislature 
has not only legislated with regard to 
the custody, management and disposal of 
evacuee property, but it has also by that 
very piece of legislation declared what 
properly is evacuee property, it was act- 

within its legislative competence. 
AIR 1951 Bom 440 (446, 447) =» ILR 

(1952) Bom 378 (DB) *• AIR 1952 Puni 
389 (390) (DB). 

(3) Though some of the matters to 
whi^ Section 12 of the .Administration 
of Evacuee Property Act relates might 
oome within the ambit of Entry 18 of 
List 2, the precise entry under which the 
matter dealt with in Section 12 falls is 
mis entry. AIR 1952 Pepsu 12 (14) = 3 
Pepsu LR 465. 

(4) Section 10 (a) (iii) of the Evacuee 
Interest (Separation) Act, 1951, which 
•allows non-evacuee property to be sold 
cannot be held to be ultra vires the 
Parliament, because even if non-evacuee 
property is affected, it is affected inci- 
dentally and the Act does not in pith 
and substance deal with non-evacuee pro- 
perty. AIR 1957 All 561 (573) (DB). 

(5) Question of administering evacuee 
property cannot involve .judicial determina- 
tion of complicated question of title be- 
tween ex-evacuee and Custodian — The 
words "custody, management and dispo- 
sal’ in Entry 41 of List III do not indi- 
-cate conferment of any such power, as 
only a civil Court can have. ALR 1958 
PunI 384 (385) = 60 Pun LR 307. 

(6) The term ^'management” in this 
•ent^ includes all ancillary questions of 
taking possession of evacuee property, 
•etc. AIR 1953 Sau 73 (75) (DB). 

(7) The expression "disposal” appearing 
in this entry is wide enough to cover 
the extinguishment of a mortgage. AIR 

1954 Pun.i 261 (263) = ILR (1955) Puni 
Funj 509 (DB). 


|8) A l:nv roncerning the properly of 
an cvjuiice cannot be made under this 
entrv, lor it empowers a law to be made 
in respect of property which has been 
<loelarc<l bv law to I>e evacuee property 
.AIR lO.al Puni 201 (2G3) = ILR (19.55) 
Puni 509 (DB). 

(9) List 3 refers to “propcrlv declared 
by law to be evacuee propertv” and not 
to propertv belonging to an evacuee". 
Propertv declared to be evacuee property 
under S. 7, .Administration of Evacuee 
Property Act is covered bv this entry and 
such property does not cease to be withi.n 
ambit ol Entry 41, merely because the 
evacuee to whom it belonged at the date 
of the declaration or vesting has later 
on died or censed to be an evacuee 
Hence Section 43 of the Act is not ultra 
vires the Constitution. AIR 1963 All 101 
(104). 

(10) E. P. Evacuees (.Administration of 
Properly) .Act (14 of 1947) and Adminis- 
tration of Evacuee Property (Chief Com- 
missioncrs Provinces) Ordinance (12 of 
1949) are valid as regards property in the 
nature of land but are invalid so far as 
propertv other than land is concerned. 
AIR 1960 Puni 341 (345) = 62 Pun LR 
475 (FB). 

(11) Punjab Consolidation of Land 
Proceedings (Validation) Act (6 of 1957), 
Sections 3 and 4 are within the com- 
petence of State Legislature — Even if 
it is not covered bv Entry 18, List II it 
would fall under Item 27 and Item 41 
of List III. .AIR 1959 Puni 8 (12) = 60 
Pun LR 461 (FB). (Overruled on another 
point in AIR 1959 SC 519.) 

SCHEDULE 7, LIST 3, ENTRY 42 

SYNOPSIS 

1. Acquisition and requisition of pro- 

perty. 

2. Provision for payment of compen- 

sation. 

3. Entry 42, List HI and Entry 18L 

List II. ^ 

1. Acquisition and requisition of pro- 
perly. — (1) Entry 42 in List 3 is merely 
a head of legislation. The power to legis- 
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Si'hcihile 7, List 3, Entry 42 — Note 1 

(contd.) 

lale is siven bv Articles 245 and 246. AIR 
1952 All 88 (89) (DB), 

(2) Acquisition means and implies the 
aniuiring of the entire title of the ex- 
propriated owner, and the entire bundle 
ol rigJits which were vested in the ori- 
‘Tinal holder would pass on acquisition to 
(ho acquirer, leaving nothing to the for- 
mal. AIR 1951 SC 41 (54) = 1959 SCR 
869 = ILR (1951) Hyd 461 ** AIR 1944 
FC 62 (05. 66) = ILR (1944) Kap (FC) 
105 = 1944 FCR 284 = ILR (1944) Nag 

614 AIR 1951 AH 674 (679) = ILR 

(1952) 2 AH 46 (FR). 

|3) Mere increase of an assessment for 
laiul re\cmie does not involve any acqui- 
siiii'n of the land or any rights in or 
immovable propertN’. AIR 1944 FC 
62 (65, 66) = ILR (1944) Kap (FC) 

165 ^ 1944 FCR 284 = ILR (1944) Nag 

61-1, (Cns(. under Government of India 
Act (10351.) 

(4) Amalgamation or merger of cer- 
I.'iin rf)mpanics would not amount to 
aciuiiJ^iiion of property, AIR 1953 Cal 
69.5 (699). 

(5) There is a distinction between ac* 
quisilion of properly and resumption. 
M'hile resumption implies that the person 
or aufhorilv which rosumo.s the property 
1ms pre-existing rights over it, acquisition 
^•arries no such implication and in gene- 
ral while the efTect of resumption is to 
extinguish tlie interests of the person 
wliose property is resumed, that of the 
acquisition is to vest that interest in the 
ac quirer. AIR 1955 SC 504 (518) = 1955-2 
SCR 303. 

(0) There is also a distinction between 
acquisition and requisitioning of property. 
In requisitioning the properly dealt with 
is not acquired bv the Slate but is taken 
out of the control of the owner for the 
time being for certain purposes. AIR 

1955 Nag 1.53 (157) = ILR (1955) Nag 
364 (DB) AIR 1953 Assam 177 (181) 
(DB) ** AIR 1953 Mad 252 (256). 

(7) The effect of Seventh Amendment 
Act. 1956 in Entry 42, List III is that 
the power of acquisition and requisitioning 
of property falls in the concurrent list and 
it makes no reference to the principles 
on wliieh compensation for acquisition 
or requisitioning is to be determined. 
AIR 1969 SC 634 (650) = (1969) 2 SCJ 
322. 

(8) After deletion of Item 36 in List II 
and amendment of Item 42 in List III in 

1956 the State Legislature is permitted 
to enact a law of acquisition even without 
a public purpose and the only obstacle 
to such a law was Article 31 (2). That 
obstacle also disappeared if the law in 
question was within Article Sl-A. AIR 
1961 SC 1649 = (1962) 2 SCR 382. (AIR 
1958 Pat 31, Reversed.) *♦ AIR 1964 Cal 
587 (589, 590). 

(9) Parliament has legislative compe- 
tence to enact laws for compulsory ac- 


quisition by the Union of land and other 
properties vested in or owned by the 
State. The State of W. B. is not sove- 
reign authority such as to disentitle the 
Union Parliament to exercise its legisla- 
tive power under Entry 42, List III — 
The Coal Bearing Areas (Acquisition and 
Development) Act (1957) Act is not ultra 
vires the legislative competence of Parli- 
ament. AIR 1963 SC 1241 (1266) = 

(1964) 1 SCR 371. 

(10) Madras Estates (Abolition and 
Conversion into Rvotwari) Act (26 of 
1948), Section 1 does not deal with suc- 
cession to impartible estate — It is valid- 
Iv enacted under Sch. 7, List II. Item 9, 
of Government of India Act 1935. AIR 
1963 SC 842 (848) = 1963 Supp (2) SCR 
280. 

(11) The provisions of new Rule (7-a) 
inserted bv Madhya Pradesh Tendu Patta 
(\'vapar V’iniyaman) Niyamavali Sansho- 
dhan .Adhyadesh (1965), (Ordinance No. 
3 of 1965), S. 3- do not pertain to con- 
tracts. partnership, agency or commercial 
and industrial monopolies or acquisition 
and requisitioning of properly falling 
under Items 7, 21 and 42 of the con- 
current list or to any matter falling 
iind(*r other items of that list. AIR 1966 
Madh Pra 110 (114) = 1965 MPLJ 99-4. 

(12) The taking over of Oriental Gas 
Co., under Oriental Gas Company Act 
15 of 1960 is within the field of requisi- 
tion under Entry 42 in List III. Act does 
not come in conflict with Union Act 65 
of 1951 and is intra vires. AIR 1961 Cal 
267 (279) = 1961 (1) Cri LJ 639 = 62 
Bom LR 869. (Reversed on another point 
in AIR 1962 SC 1044.) 

(13) Mining Leases (Modification of 
Terms) Rules made for regulation of 
mines and development of minerals 
(19.56), do not come within Entry 42 of 
List III dealing with acquisition or requi- 
sitioning of property — They fall within 
Entry 54 of List 1. AIR 1967 SC 064 
(868) = (1967) 1 SCR 695. 

(14) By the amendment of the Consti- 
tution in 1956 the distinction between 
the Union purpose and the State purpose 
is abolished and a power has been given 
to the State Government to acquire land 
for anv public purpose so long as the 
properly is within its territorial iurisdic- 
tion- A State Government can therefore 
acquire properly for the Union Govern- 
ment under the Central Act. AIR 1961 
Assam 133 (138) (FB). 

(15) Rehabilitation of persons dis- 
placed from East Pakistan falls under 
Entry 27, List III and since the U. P- 
Government is competent to legislate for 
that matter it is competent to acqiure 
land for rehabilitation in U. P. of 
sons displaced from East Pakistan. AIK 
1961 All 520 (521). (As it stood before 
Amendment in 1956.) 

(16) The word acquisition in Entry 42 
includes deprivation of property even 
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Schelde 7, List 3, Entry 42 — Note 1 
(couta.) 

when there is no transfer of title as 
such. Madhya Pradesh Abolition of Cash 
Grants Act (16 of 1963), Ss. 2 ( 1 ) and 3. 
^ot providing transfer of any title of 
the grantee but depriving them of their 
cash grpts are regarding 'acquisition of 
property — State Legislature competent 

under Item 42. 

supremacy of the legislature 
in India wi.thm the constitutional limits 
ot their jurisdiction is complete — Legis- 
lature had power to validate past acqui- 
sitions bv getting over discriminations 
caused by two existing procedures. Banga- 
*7 ^Requisition of Lands (Validation) 

valid. AIR 1969 SC 
« (1969) 1 SCJ 709. (AIR 1962 
Mys 218, Reversed on basis of subsequent 
event j 

(18) Entry 42 of List III which deals 

With acquisition does not speak where 
A¥» should vest after acquisition. 

<rn S«PP 1 

44o« 

(19) The provisions of the Cilv of 

Bangalore Improvement Act modifying 
the provisions of the Acquisition Act are 
provisions of an existing law with res- 
pect to one of the matters enumerated 
“i concurrent List. The provisions 

Ordinance (1 of i960) 
ffiz Amending Act (13 of 1960) and Sec- 
tion 27-A sought to be introduced in the 
Improvement Act are repugnant to the 
provisions with respect to the same mat- 
ters in the Improvement Act and are in- 
valid as not complying with the Art 213 
Sf reserved for the consideration 

2 L)'”® President. AIR 1962 Mys 218 (229. 

2. Provision for payment of compensa- 
tion. -— ( 1 ) The entry does not, by itself 
import any condition as to the existence 
01 a public purpose or the payment of 
compensation. These conditions under 
the Indmn Constitution are the subject of 
a specific enactment in the body of the 
Constitution in Article 31, Clause (2) AIR 
JJ55SC 810 (811, 812) = 1955.2 SCR 867 
*• AIR 1952 SC 262 (284) = 1962 SCR 
889 (1020 and 1066) = 31 Pal 666 - (On 
peal from AIR 1951 Pat 91 (SB).) •• AIR 
1951 All 674 (678) = ILR (1952) 2 All 

** air 19,55 Bom 28 ( 34 ) = 

'27 (DB). (AIR 1952 
SC 252 and AIR 1952 Bom 16, Foil ) *• 

(AIR 1962 

SC 252, Foil.) •• (1967) 1 Mad LJ 206 
(277) = 80 Mad LW 184 (DB) •• AIR 

•* ('959) 63 

Cal WN 751. 

(2) In view of the clear provisions of 
Article 31-A of the Constitution a law 
providing for acquisition without payment 
of compensation cannot be questioned It 
c^not therefore, be said that Section 9 
Of Mysore Inam Abolitions Act constitutes 


a fraud on tlie Conslitulion inasmuch as 
Lrit « t’oJourable exercise of the powers 

o' Sch. 7. AIR 

312 (DbT 

T on Entry 36 ot 

Cist II need not necessarily be based 
simultaneously on Entry 42 of List III 
The words sub|ect to Entry 42 in List 
111 do not mean that there can be no 
egisla ,on on the basis of Entry 36. 
List II without there being also Icgisla- 
J’.^^.^dong with it based on Entry 42, 
H'j 2 Andh WR 427 (447) (DB) 

("ams Abolition Act (VIII of 
iJj.)) (as amended by X of 1956). Sec- 
llwfX ^ (2) (g) is valid ) ** AIR 

**^ArR^io-o 8r>4 

ggj^AIR I9o2 SC 252 (272) = 1952 SCR 


[See also ILR (19.53) Nag 1 (42) (FB).] 

(4) Entry 42, Li.st .3 is merely a des- 
cription ol a legislative head and in 
deciding about the conipctencv of a 
legislation under this entry (he 40 urt is 
not concerned with justice or propriety 
of principles upon which the determina- 
tion ot the compensation was to be made 
or the lorm and manner in which it was 
to be paid. Bui even then the legislation 
must rest upon some principles ol givin" 

® Assam 379 

(4(K>) (FB). 


I- opcessarv for purpose.s of 

Entry ^ 1 . oi List . 3 . compensa- 

tion should be the just equiv.alent of the 
properlv taken or even adequate The 
requirement /if the entn’ is that the 
legislation should relate to acquisition and 
that it .shoulfl be acquishlon on payment 
of compensation and not mcrelv a thinly 
or thickly veiled attempt a) seizure or 
confiscnlion. ILR (1956) 8 A.s.sam 379 
(41.5, 4.33) (FB). 


3. Entry 42, List III and Entry 18, 
Lis!^ II. — ( 1 ) Entry 18 in List 2 refers 
to “land, that is to say, rights in or over 
land.” The provisions of Entry 42 in 
List 3 with respect to the powers of the 
State I.egislature limit the extent of En- 
try 18 in List 2. Entry 18 in List 2 will 
exclude from its scope what is mentioned 
in Entry 42 in List 3. See AIR 1951 All 
674 (679) = ILR (1952) 2 All 46 (FB). 

(2) The argument that Sections 18. 50 
and 55 of Madras Land Reforms (Fixa- 
tion of Ceiling on Land) Act is a colour- 
able exercise of power under List III, 
Entry 42 is not open in view of the 
Seventh Amendment to the Constitution 
relating to the power of acquisition and 
of the terms of Article 31-B. It does not 
provide a power to compel transfer of 
land from one person to another. AIR 
1967 Mad 352 (359) = (1967) 1 Mad LJ 
i7y. 


(3) Kerala Agrarian Relations Act (IV 
of 1961) — Act is not a colourable piece 
of legislation on the ground of being a 
device to take money from landownera. 
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43. Recovery in a State of claims in respect of taxes and other public- 
demands, including arrears of land-revenue and sums recoverable as such arrears^ 
arising outside that State. 

JAMMU AND KASHMIR 

Omit Entry 43 — See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

44. Stamp duties other than duties or fees collected by means of judicial* 
stamps, but not including rates of stamp duty. 

JAMMU AND KASHMIR 

Omit Entry 44 — See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

45. Inquiries and statistics for the purposes of any of the matters specified 
in List II or List III. 

[Government of India Act, 1935 — Item 24.3 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in Entry 45, for the words- 
and figures “List II or List III”, the words “this List” shall be substituted. 

— See Constitution (Application to Jammu and Kashmir) Order, 1954, Para 2, sub- 
para. (22) (c) (iv) (as renumbered by C. O. 74). 

46. Jurisdiction and powers of all Courts, except the Supreme Court, with- 
respect to any of the matters in this List. 


Schedule 7, List 3, Entry 42 — Note 3 

(contd.) 

The main provisions of the Act clearly 
fall within Entry 42, List III and Entry 
18, List II, Sch. 7. AIR 1962 SC 723 
(727) = 1962 Siipp (1) SCR 829. 

(4) Scope — Assam Fi.\alion of Ceiling 
on Land Holdings Act (1 of 1957) is of 
composite character, providing for a limit 
of land tenure and also for acquisition 
by State of excess land — State legisla- 
ture has ample authority to enact it 
under Entry 18. List 2 and Entry 42 of 
List 3 read with Articles 245 and 246. 
AIR 1959 Assam 147 (152) (DB). 

Schedule 7, List 3, Entry 43 — Note 1 

(1) This entry authorises Parliament as 
also the States to legislate in respect of 
recovery of all claims, whether they ac- 
crue before or after the Constitution- AIR 
1954 Trav-Co .518 (520) = ILR (1954, 
Trav-Co 1005 (FB). 

(2) It has been held that the Bengal 
Public Demands Recovery Act (2 of 
1913), does not fall within this entry 
since the subject-matter of the Act is 
not the realisation of a tax which might 
arise outside the State. AIR 1954 Cal 447 
(451) = ILR (1956) 1 Cal 49. 

(3) Bengal Public Demands Recovery 
(Validation of Certificates and Notices) 
Act (11 of 1931) falls under Entries 3 and 
45 of State List and does not fall under En- 
try 43 of Concurrent list — State Legis- 
lature was competent to enanct it — 
Assent of President under Article 254 (2) 
was not necessary. AIR 1964 Cal 165 
(171, 173) = 1962 Cal LJ 210 (DB). 

Schedule 7, List 3, Entry 44 — Note 1 

(1) It is true the Parliament has no 
power to make laws in respect of rates 
of stamp duty payable on an application 


for enrolment as an advocate. But the 
payment of stamp duty on such an ap- 
plication under the Bar Councils Act, 
1926, was incidental to the object of the 
Act. In this view, it cannot be held that 
the proviso to Section 8 (2) (b) of the 

Act was not within the legislative com- 
petence of the Parliament. AIR 1958- 
Andh Pra 63 (65) = ILR (1957) Andh 
Pra 467 (SB). 

Schedule 7, List 3, Entry 45 — Note 1 

(1) The words “for the purposes of'* 
indicate that the scope of inquiry is not- 
necessarily limited to the particular or 
specific matters enumerated in any of 
the Entries in the List concerned but may 
extend to enquiries into collateral mat- 
ters which may be necessary for the pur- 
pose, legislative or otherwise, of those- 
particular matters. It cannot, therefore, 
be held that the inquiry which may be 
set up by law made under this entry is, 
in its scope and ambit, limited to future 
legislative purposes only- AIR 19S8 SC 
538 (545). (59 Bom LR 769, Reversed,)- 

Schedule 7, List 3, Entry 46 — Note 1 

(1) The State legislature is competent 
to take away the jurisdiction of all 
Courts, including the High Court but ex- 
cluding the Supreme Court, with respect 
to any matter in List 3. But it is not 
competent to reverse the decisions and* 
orders of Courts and to nullify their 
effect in exercise of such powers. Ain 
1952 Pat 166 (172) = 30 Pat 1085 (DB). 

(2) The Constitution has given the ap- 
propriate legislature, whether Parliament 
or State legislature, power to der^we 
from the existing jurisdiction of Wifi" 
Court as can be seen from Articles 

225 and Item 78, List I, Item 3 List IF 


CThel Constitution of India 


[Sch. 7, List 3, Entry 47 N 1] 381 


47. Fees in respect of any of the matters in this 
taken in any court. 


List, but not 


including fees 


[Government of India Act, 1935 — Items 25, 36.] 


Schedule 7, List 3, Entry 46 — 

(contd.) 

and Items 1, 2 and 46. List III, Sch. 7. 
Law like Code of Criminal Procedure 
(Madras Amendment) Act (Madras Act 
S4 of 1935) derogating from powers of 
tligh Court can, therefore, be passed by 
the Stale Legislature without amending 
the Constitution. AIR 1959 Mad 261 1268) 

“ (1938) 2 Mad LJ 

1-io (D13)« 

„.(3) The amendment of the Mysore 
High Court Act by Mysore Act, 35 of 
1951, effecting a change in the number 
of Judges by whom a second appeal is 
to be decided is not ultra vires of the 
State Legislature inasmuch as the matter 
falls either under Entry 3 or Entry 65 
of List 2, or under this entry read with 

(4) Scrutiny of Entry 95, List I and 
fcnlry 46, List III would clearly show 
that the power to legislate conferred on 
the concerned legislatures is only in rela- 
tion to subjects assigned to the respective 
legislatures in those lists. These entries do 
not derogate from the general power 

J®Sislature under Item 
1959 Andh Pra 3 (6) = 
(1959)lAndh WR 161 (DB). (It is with- 
in competence of Provincial or Slate 
Legislature to amend the Madras Civil 

3 of 1873 by Madras Civil 
Courts (Amendment) Act (16 

(5) Item 5 of List 3 read with Item 46 
shows that Parliament as also the Slate 
Legislature specified in Part A or Part B 
of 1st Schedule has power to make laws 
with regard to jurisdiction and powers 
of High Courts in respect of intestacv and 
succession and therefore the Succession 
Act. 1925 which was made applicable to 
Xhe State of Mysore on 1-4-1951 used and 
did confer such jurisdiction. AIR 1959 
Mys 83 (85) * 36 Mys LJ 208 (FB). 

(6) M. B. Muafi and Inam Tenants and 
Sub-tenants Protection Act is a law rela- 
ting to special jurisdiction about inam 
tenants and cannot be said to be repug- 
nant to any provision of C. P. C- and 
IS valid. AIR 1957 Madh B 63 (64) *= 
Madh BLR 1956 (Civ) 797. 

(7) The Central Legislature is com- 

petent to enact a law regarding the juris- 
diction of Courts to try offences under 
the Penal Code as matters included in 
Ir • 9°*^ o covered by Item 1 

1943 All 26 (31, 


Note 1 Schedule 7, List 3, Entry 47 — Nolo 1 

(1) Each of the entries relating to the 
levy ol fees is to bo read as an adjunct 
to every legislative power including the 
cnlrie.s conferring the power to lew 
particular taxes. This indicates that the 
Constitution makers conceived of fees 
being leviable in the course of the lew 
or collection of taxes, including fees for 
licences, which, however, must satisfy the 

\%^} AIR 1958 Maci 

158 (169) = ILR (1958) Mad 35 (DBl. 

(2) Entry 47 List III enables the legis- 
lature to impose fees in respect of anv of 
the matters in that list but not including 
fees taken in any court. This is in 
terms identical with Entry 96 List I and 
Entry 60 List II. A fee mav be levied 
even under an enactment relating to im- 
position of tax. AIR 1965 SC 1107 (1122. 
1123) = (1965) 2 SCR 477. 

(3) The State Legislature has power to 

lew a fee under Enlrv 28 List III read 
With Entry 47 List III for rendering ser- 
vices mconnection with the maintenance, 
supervision and control over the religious 
institutions and it can be levied retros- 
pectively. AIR 1903 SC 986 (971. 972) = 
(1963) Supp 2 SCR 302 *♦ AIH 1961 Andh 
Pra 216 (218) *= (1900) 2 Andh WR 

347 (FB). (W. P. No. 58 of 19.53 

Andh) and W. A. No. 68 of 1950 

(Andhra), Overruled.) 

(4) State legislature was competent to 
enact Section 58, Bombay Public Trusts 
Act 29 of 1950, under Entry 47, List 3. 
Constfibution which has got to be made 
by public trusts which are registered do 

constitute a tax but is a fee. AIR 
mm .242 (249) = 55 Bom LR 86 
(Point affirmed but case Reversed 
on another point in AIR 1954 SC 388.) 

(4-A) The Constitution does not con- 
template to be an essential clement of a 
ee it should be credited to a 

separate fund and not to the consolidated 
/r I960 All 462 (465. 466) (FB). 

(^Court-fees Act (1870), Section 4 and 
Schedule II Article 1, Clause (e) (U- P. 
Amendment) — Court-fee imposed by 
Amendment is not a lax but a fee — 
Section 4 and Schedule II, Article 1 (e) 
as amended by Court-fees (U P Amend 
ment) Act (10 of 1959). are Within 
lative competence of U. P. Legislature.) 

.1.(3) Th^re is an inherent limitation on 
the legislative power under this entry 
namely that the levy should bear a just 
and reasonable proportion to the services 
rendered for which the fee is exacted 
AIR 1956 Mad 491 (503, 505) (DB) **• 
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EIGHTH SCHEDULE 


[Articles 344 (1) and 351.] 

LANGUAGES 

1. Assamese. 

2. Bengali. 

3. Gujarati. 

4. Hindi. 

5. Kannada. 

6. Kashmiri. 

7. Malayalam. 

8. Marathi. 

9. Oriya. 

10. Punjabi. 

11. Sanskrit. 
a[12. Sindhi.] 
b[13.] Tamil. 

**[14.] Telugu. 
b[15.] Urdu. 

[a] Added by the Constitution (Twenty-first Amendment) Act, 1967, S. 2 (10-4-1987). 

[b] Entries 12 to 14 renumbered as 13 to 15 respectively, ibid. 


a[NINTH SCHEDULE 
[Article 31-B.] 

1. The Bihar Land Reforms Act, 1950 (Bihar Act XXX of 1950). 

2. The Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay Act LXVII 
of 1948). 

3. The Bombay Maleki Tenure Abolition Act. 1949 (Bombay Act LXI of 

1949). 

4. The Bombay Taluqdari Tenure Abolition Act, 1949 (Bombay Act LXII of 
1949). 


5. The Panch Mahals Mehwassi Tenure Abolition Act, 1949 (Bombay Act LXIII 
of 1949). 


Schedule 7, List 3* Entry 47 — Note 1 

(confd.) 

AIR 1954 SC 282 (295, 296, 297) = 1954 
SCR 1005 AIR 1954 SC 400 (403) =: 1954 
SCR 1046 = ILR (1954) Cut .334 ** AIR 
1954 SC 388 (395) = 1954 SCR 1055. 

(6) Entry 36 of this list read with this 

entry authorises the levy of fees in con- 
nection with control of factories. AIR 
1942 All 156 (166) = ILR (1942) All 

302 = 43 Cri LJ 674 (2). (Case imder 
corresponding Entries 26 and 36 of List 3, 
Schedule VII of Government of India 
Act, 1935.) ** AIR 1954 Raj 178 (181) = 
ILR (1954) 4 Raj 982 (DB). (Do.) 

[See also AIR 1954 All 675 (680).] 

(7) Schedule 7 List I item 96 enables 
Parliament to introduce legislation in 
regard to matters which are enumerated 
in that list which does not include the 
fee payable in Courts other than the 
Supreme Court. The same must be said 
of item 66 in List II and item 47 List III. 
AIR 1959 Andh Pra 271 (272) = (1959) 
1 Andh WR 85 (DB), 


(8) Bombay Court-fees Act (36 of 
1959), Schedule I, Article 16 — Levy im- 
posed is neither tax nor fee in the strict 
sense — It is within legislative compet- 
ence of the State under Schedule 7, List 
2, Entry 3. Entry 47 in List III excludes 
the Court-fees from the categories of fees 
with reference to which that entry em- 
powers State legislature to make laws. 
AIR 1962 Bom 106 (114) >= 63 Bom LR 
834 (DB). 

(9) License fee under Section 128 (xiv) 
of the U. P- Municipalities Act (2 of 1916) 
held could not he justified either imder 
Schedule 7, List 2, Entry 66 or List 3, 
Entry 47. AIR 1960 Raj 135 (138) «= 
1958 Raj LW 159 (FB). 

Schedule 9, Entry 2 — Note 1 

(1) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), is saved from 
the operation of Part III by Article 31-B 
and 9th Schedule to the ConstitutiQO. 
AIR 1957 Bom 155 (158) » 59 Bom LR 
339 (DB), 
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6. The Bombay Khoti Abolition Act, 1950 (Bombay Act VI of 1950). 

Act Kulkami Watan Abolition Act. 1950 (Bombay 

8, The Madhya Pradesh Abolition of Proprietary Rights (Estates. Mahals, 
Alienated Lands) Act, 1950 (Madhya Pradesh Act I of 1951), 

9. The Madras Estates (Abolition and Conversion into Ryohvari) Act 1948 

(Madras Act XXVI of 1948). ’ ’ 

10. The Madras Estates (Abolition and Conversion into Ryohvari) Amendment 
Act, 1950 (Madras Act I of 1950). 

11. The Uttar Pradesh Zamindari Abolition and Land Reforms Act 1950 (Uttar 
Pradesh Act I of 1951). 

12. The Hyderabad (Abolition of Jagirs) Regulation, 1358F (No. LXIX of 1358 

Fasli). ’ 


13. The Hyderabad Jagirs (Commutation) Regulation, 1359F. (No XXV of 
1359, Fasli). 


*»[14. The Bihar Displaced Persons Rehabilitation (Acquisition of Land! Act 
1950 (Bihar Act XXXVIII of 1950). 

15. The United Provinces Land Acquisition (Rehabilitation of Refucees) Act 

1948 (U. P. Act XXVI of 1948). 

16. The Resettlement of Displaced Persons (Land Acquisition) Act 1948 (Act LX 
of 1948). 

17. Sections 52A to 52G of the Insurance Act, 1938 (Act IV of 1938), as insert- 
ed by Section 42 of the Insurance (Amendment) Act, 1950 (Act' XL VII of 
1950). 

18. The Railway Companies (Emergency Provisions) Act, 1951 (Act LI of 1951). 

19. Chapter III-A of the Industries (Development and Regulation) Act 1951 
(Act LXV of 1951), as inserted by Section 13 of the Industries (Develop- 
ment and Regulation) Amendment Act, 1953 (Act XXVI of 1953). 


20. The West Bengal Land Development and Planning Act, 1948 (West Bengal 
Act XXI of 1948), as amended by West Bengal Act XXIX of 1951.] 

Schedule 9, Entry 9 — Note 1 


(1) Madras Estates (Abolition and Con- 

version into Ryotwari) Act (26 of 1948), 
Section 45 — Act is protected by Arti- 
cle 31-B read with Schedule 9, Entry 9 
of the Constitution — Section 45 of the 
Act is not void, and cannot be attacked 
on the ground that it contravenes the 
Article 14 of the Constitution. AIR 1963 
SC 842 (848) (1963) Supp 2 SCR 280. 

(2) Madras Act (26 of 1948), being 
included in Ninth Schedule cannot be 
challenged on ground that it offended 
Section 299, Government of India Act 
(1935). AIR 1960 SC 32 (35) = (1960) 1 
SCR 552. 

Schedule 9 Entry 16 — Note 1 
(1) The inclusion of Displaced Persons 
(Land Acquisition) Act (1948) in the 
Ninth Schedule does not save the im- 
liugned provision from being declared void 
or from becoming void- AIR 1970 Delhi 
44 (52) (DB). 

Schedule 9, Entry 20 — Note 1 
(1) West Bengal Land Development 
Vlanning Act (21 of 1948). Section 8 (1), 


Proviso (b) are valid provisions of law 
under the protection of Article 31 B and 
Ninth Schedule to the Constitution. 
Subsequent amendment of Proviso (b) to 
Section 8 (1) does not curtail further any 
rights guaranteed under Part III of the 
Constitution. AIR 1965 Cal 177 (183) 

(DB). 

(2) West Bengal Land Development 
and Planning Act (21 of 1948), Section 8 
— Section continues to be constitutional 
in view of Constitution (Fourth Amend- 
ment) Act 1955 by which Articles 31, 31A, 
305 and the 9th Schedule mentioned in 
Article 31B were amended when the Con- 
stitution validated the section in the 
original Act; the section in the Act ex- 
tended to Tripura also stood validated 
AIR 1962 Tripura 13 (14). 

(3) Validity of West Bengal Land 
Development and Planning Act (21 of 
1948), S- 7 does not contravene Article 14 
of the Constitution and the attack ba.sed 
on Articles 19 (1) (f) and 31 (2) of the 
Constitution is futile in view of the pro- 
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c[21. The Andlira Pradesh Ceiling on Agricultural Holdings Act, 1961 (Andhra 
Pradesh Act X of 1961). 

22. The Andhra Pradesh (Telangana Area) Tenancy and Agricultural Lands= 
Validation) Act, 1961 (Andhra Pradesh Act XXI of 1961). 

23. The Andhra Pradesh (Telangana Area) Ijara and Kowli Land Cancellation of 
Irregular Pattas and Abolition of Concessional Assessment Act 1961 
(Andlira Pradesh Act XXXVI of 1961). 

24. The Assam State Acquisition of Lands Belonging to Religious or Charitable« 
Institution of Public Nature Act, 1959 (Assam Act IX of 1961). 

25. The Bihar Land Reforms (Amendment) Act, 1953 (Bihar Act XX of 1954). 

26. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus 
Land) Act, 1961 (Bihar Act XII of 1962), (except Section 28 of this Act). 

27. The Bombay Taluqdari Tenure Abolition (Amendment) Act, 1954 (Bombay 

Act I of 1955). ^ 

28. The Bombay Taluqdari Tenure Abolition (Amendment) Act, 1957 (Bombay 
Act XVTII of 1958). 

29. The Bombay Inams (Kutch Area) Abolition Act, 1958 (Bombay Act XCVHI 
of 1958). 

30. The Bombay Tenancy and Agricultural Lands (Gujarat Amendment) Act, 
1960 (Gujarat Act XVI of 1960). 

31. The Gujarat Agricultural Lands Ceiling Act 1960 (Gujarat Act XXVII of 

1961). 

32. The Sagbara and Mehwassi Estates (Proprietary Rights Abolition, etc.) Regu- 
lation, 1962 (Gujarat Regulation 1 of 1962). 

33. The Gujarat Surviving Alienations Abolition Act, 1963 (Gujarat Act XXXIII 
of 1963), except in so far as this Act relates to an alienation referred to in 
sub-clause (d) of clause (3) of Section 2 thereof. 

34. The Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961 (Maha* 
rashtra Act XXVII of 1961). 


35. The Hyderabad Tenancy and Agricultural Lands (Re-enactment, Validation 

and Further Amendment) Act, 1961 (Maharashtra Act XLV of 1961). 

36. The Hyderabad Tenancy and Agricultural Lands Act, 1950 (Hyderabad 
Act XXI of 1950). 


Schedule 9, Entry 20 — Note 1 (cOntd.) 
visions of Article 31 B of the Constitution. 
AIR 1961 SC 16 (20) = (1961) 1 SCR 
368. 

Schedule 9 Entry 24 — Note 1 
(1) Where the Ninth Schedule as 
amended is read along with Article 31 -B 
it is clear that the challenge to the Assam 
State Acquisition of Lands Belonging to 
Religious or Charitable Institution of 
Public Nature Act 1959 (9 of 1961) on 
the ground that it contravenes Articles 
26 and 19 is barred. AIR 1966 Assam 51 
(54). 

Schedule 9, Entry 34 — Note 1 
(1) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (XXVII of 
1961 as amended by Act XIII of 1962), 
Preamble and Section 23 is valid — 
Mention of principal Act without mention 
i f Amending Act in Item 34 of Schedule 9 
• 'jf the Constitution by Constitution (7th 


Amendment) Act, 1964, includes all 
amendments upto the date of the Consti- 
tution (7th Amendment) Act. AIR 1968^ 
SC 1396 (1400) = 1968 Lab IG 1525 
(1968) 3 SCR 712. 

Schedule 9, Entry 36 — Note 1 

(i) Entries 35 and 36 relate t(^ 
the Maharashtra Act (45 of 1961) and 
Hyderabad Act (21 of 1950) respectively 
Article 31-B gives full protection to an 
Act and its provisions in the schedule 
against any challenge on. the ground of 
inconsistency or abridging of any of the 
rights conferred by Part III of the Con- 
stitution. AIR 1970 SC 126 (128)= (1969> 
2 SeWR 695. 

Schedule 9, Entry 38 — Note 1 

(1) Inclusion under Entry 36 Hydew» 
bad Act 21 of 1950 — Act is protected by 
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37. The Jenmikaram Payment (Abolition) Act. 1960 (Kerala Act III of 1961). 

3S. The Kerala Land Tax Act, 1961 (Kerala Act XIII of 1961). 

39. The Kerala Land Reforms Act, 1963 (Kerala Act I of 1964). 

of^l^9)*'^'' Pradesh Land Revenue Code. 1959 (Madhya Pradesh Act XX 

Pradesh'^Act ^*^ 01 ^ 960 )'"^ Agricultural Holdings Act. 1960 (Madhya 

Cultivating Tenants Protection Act. 1955 (Madras Act XXV 


43. The Madras Cultivating Tenants (Payment of Fair Rent) Act. 1956 (Madras 
Act AAIV Or 1956), 

^Mactes'^Act ^“xvm ^ct. 1961 

45. The Madras Public Trusts (Regulation of Administration of Agricultural 

Lands) Act, 1961 (Madras Act LVII of 1961). ^ 

46. The Madras Land Reforms (FLxation of Ceiling on Land) Act, 1961 (Madras 

Act LVIII of 1961). ’ ^ 

47. The Mysore Tenancy Act, 1932 (Mysore Act XIII of 1952). 

48. The Coorg Tenants Act, 1957 (Mysore Act XIV of 1957). 

49. The Mysore Village Offices Abolition Act. 1961 (Mysore Act XIV of 1961). 

50. The Hyderabad Tenancy and Agricultural Lands (Validation) Act 1961 
(Mysore Act XXXVI of 1961). 


51. The Mysore Land Reforms Act, 1961 (Mysore Act X of 1962). 

52. The Orissa Land Reforms Act, 1960 (Orissa Act XVI of 1960). 

53. The Orissa Merged Territories (Village Offices Abolition) Act 1963 (Orissa 

Act X of 1963). ’ 


54. The Punjab Security of Land Tenures Act, 1933 (Punjab Act X of 1953). 

55. The Rajasthan Tenancy Act, 1955 (Rajasthan Act III of 1955). 

56. The Rajasthan Zamindari and Biswedari Abolition Act, 1959 (Rafasthan 

Act VIII of 1959). ^ ^ 

57. The Kumaun and Uttarakhand Zamindari Abolition and Land Reform <5 Ant- 

1960 (Uttar Pradesh Act XVII of 1960). ^ 

58. The Uttar Pradesh Imposition of Ceiling on Land Holdings Act, 1960 (Uttar 
Pradesh Act I of 1961). 


59. The West Bengal Estates Acquisition Act, 1953 (West Bengal Act I of 1954). 

60. The West Bengal Land Reforms Act, 1955 (West Bengal Act X of 1956). 

61. The Delhi Land Reforms Act, 1954 (Delhi Act VIII of 1954). 


Schedule 9, Entry 36 — Note 1 (contd.) 
Article 31 -B. AIR 1970 SC 126 (128) = 
41069) 2 SCWR 595. 

Schedule 9, Entry 51 — Note 1 
(1) Mysore Land Reforms Act, X of 
1962 (as Amended by Act XIV of 1965), 
■Section 1 is protected by Article 31-A 
and cannot be challenged under Article 
14, 19 or 31. AIR 1067 SC 1643 (1670) » 
41967) 2 SCR 762. 

Schedule 0, Entry 62 ^ Note 1 
(1) Orissa Act XVi of 1960 was in 
force in constitutional sense before its 

[Vol. 6.] 3 A. M. 25 


incorporation in Schedule IX — Once Act 
or Regulation has come into force in con- 
stitutional sense, it can be struck down 
under Art. 13. (1967) 33 Cut LT 263 *= 

9 Orissa JD 41 (DB). 

Schedule 9, Entry 54 — Note 1 

(1) Punjab Security of Land Tenures 
Act (X of 1963J, S. lO-B is protected by 
Article 31*A and cannot be challenged 
under Article 14, 19 or 31. AIR 1967 SC 
1643 (1670) »(1967) 2 SCR 762. 
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62. The Delhi Land Holdings (Ceiling) Act, 1960 (Central Act 24 of 1960). 

63. The Manipur Land Revenue and Land Reforms Act, 1960 (Central Act 

of 1960). 

64. The Tripura Land Revenue and Land Reforms Act, 1960 (Central Act 43 of 

1960). 

Explanation. — Any acquisition made under the Rajasthan Tenancy Act, 1955 
(Rajasthan Act III of 1955), in contravention of the second proviso to clause (1) of 
Article 31A shall, to the extent of the contravention, be void.] ] 

[a] Added by the Constitution (First Amendment) Act, 1951, S. 14 (18-6-1951). 

[b] Added by the Constitution (Fourth Amendment) Act, 1955, S. 5 (27-4-1955). 

[c] Added by the Constitution (Seventeenth Amendment) Act, 1964, S. 3 (20-6-1964)k 

JAMMU AND KASHMIR 
After Entry 64, add the following entries : — 

"65. The Jammu and Kashmir State Kuth Act (No. I of Svt. 1978). 

66. The Jammu and Kashmir Tenancy Act tNo. II of Svt. 1980). 

67. The Jammu and Kashmir Alienation of Land Act (No. V of Svt 1995.) 

68. The Jammu and Kashmir Restitution of Mortgaged Properties Act (No XVI of 
Svt. 2006). 

69. The Jammu and Kashmir Distressed Debtors Relief Act (No. XVII of Svt 2006). 

70. The Jammu and Kashmir Big Landed Estates Abolition Act (No. XVII of Svt. 2007), 

71. Order No. 6-H of 1951, dated 10th March, 1951, regarding Resumption of Jagirs 
and other assignments of land revenue, etc." — See the Constitution (Application to 
J. and K.) Order, 1954, Para. 2. sub-para. (24) (as substituted by C. O. 74 (4-11- 
1965).) 


[THE] CONSULAR RELATIONS ACT, 1968 

(1968 C. 18) 

[English Act.] 

CONTENTS ’ 

■ I ' . 

SECTION 7. Nationality of children of consular 


1. Application of V’ienna Convention. 

2. Restriction of privileges and im- 

munities. 

3. Agreements providing for additional 

or reduced privileges and immuni- 
ties. 

4. Civil jurisdiction concerning ser- 

vice on board ship or aircraft. 

5. Jurisdiction over offences committed 

on board ship. 

6. Detention on board ship for disci- 

plinary offences. 

Schedule Entry 59 — Note 1 

(1) Since the West Bengal Estates 
Acquisition Act 1 of 1954 is included in 
the ninth Schedule by the Constitution 
(Seventeenth Amendment) Act and by 
reason of Art. 31-B this inclusion saves 
the Act from any attack on the ground 
of unconslitutionality, with retrospective 
effect, the constitutionality of the Act 
cannot be challenged. AIR 1965 Cal 539 
(540). 


officers, etc. 

8. Refund of customs duty on hydro- 

carbon oils. 

9. Priority of telecommunications. 

10. Right of diplomatic agents and con- 

sular officers to administer oaths 
and do notarial acts in certain 
cases. 

11. Evidence. ‘.Cl 

12. Consequential amendment. 

13. Commonwealth and', Irish consular 

* officers^ _ 

Schedule 9, Entry 66 — Note 1 

I 

(1) What Is saved by Article 31-B are 
the provisions of J and K Act (2 of 1980) 
as thev stood on 14-5-1954 when the 
Act was included in the < Ninth Schedule 
and not any other different provision 
which was enacted by ’the State Legisla- 
ture subsequent to that Act. AIR 1959 
J and K 35 (39) (FB), 
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14* Orders in Council. 

15* Validation of certain provisions In 
colonial laws. 

16. Short title, interpretation, com- 
mencement and repeal. 


SCHEDULES : 

SCHEDULE 1 — Provisions of Vienna 
Convention having the force of law 
in the United Kingdom. 

SCHEDULE 2 — Provisions for giving 
elTect to other agreements. 


[THE] CONSULAR RELATIONS ACT, 1968 

(1968 C. 18) 


noth AprU, 1968.] 


An Act give effect to the Vienna Convention on Consular Relations, to enable 
effect to be given to other agreements concerning consular relations and to make 
further provision with respect to consular relations between United Kingdom and 
other countries and matters arising in connection therewith; to restrict the juris- 
diction of courts with respect to cerain matters concerning or arising on board 
certain ships or aircraft; to enable diplomatic agents and consular officers to ad- 
minister oaths and do notarial acts in certain cases; and for purposes connected 
with those matters. 

1. Application of Vienna Convention. — (1) Subject to sections 2 and 3 (2) 
of this Act, the provisions set out in Schedule 1 to this Act (being Articles or 
parts of Articles of the Vienna Convention on Consular Relations signed in 1963) 
shall have the force of law in the United Kingdom and shall for that purpose be 
construed in accordance with sub-sections (2) to (11) of this section. 

(2) In those provisions — 


“authorities of the receiving State” shall be construed as including any 
constable and any person exercising a power of entry to any premises 
under any enactment (including any enactment of the Parliament of 
Northern Ireland); 

"grave crime” shall be construed as meaning any offence punishable (on a 
first conviction) with imprisonment for a term that may extend to 
five years or with a more severe sentence; 

“Ministry for Foreign Affairs” shall be construed as meaning the Depart- 
ment of the Secretary of State concerned; 

"national of the receiving State” shall be construed as meaning a citizen 
of the United Kingdom and Colonies, a person who is a British subject 
by virtue of section 2, 13 or 16 of the British Nationality Act, 1948 
j ' or the British Nationality Act, 1965, or a British protected person 

within the meaning of the said Act of 1948. 

(3) The reference in paragraph 2 of Article 17 to any privileges and immu- 
nities accorded by customary international law or by international agreements 
shall be construed' as a reference to any privileges and immunities conferred under 
tile International Organisations (Immunities and Privileges) Act, 1950. 

Vi. (4) The references in Article 44 to matters connected vrith the exercise of the 
functions of members of a consular post shall be construed as references to 
^llatte^s^ connected with the exercise of consular functions by consular officers or 
consular employees. 

. I ! (5) For the purposes of Article 45 and that Article as applied by Article 58 a 
waiver shall be deemed to have been expressed by a State if it has been expressed 
by the head, or any person for the time being performing the functions of head, 
of the diplomatic mission of that State or, if there is no such mission, of the con- 
.oular post concerned. ^ 

11 • (6) The exemption granted by Article 48 with respect to any services shalt 

'bo deemed to except those services from any class of employment which is in- 
curable employment, or in respect of which contributions are required to be paid> 
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under the National Insurance (Industrial Injuries) Acts, 1965 to 1967, the National 
Insurance Acts 1965 to 1967, any enactment for the time being in force amend- 
ing any of those Acts, or any enactment of the Parhament of Northern Ireland 
corresponding to any of those Acts or to any enactment amending it, but not so 
as to render any person liable to any contribution which he would not be required 
to pay if those services were not so excepted. 

(7) Article 48 shall not affect any agreement made between the United 
Kingdom and any other State before the commencement of this Act and shall not 
be taken to prevent the making of any such agreement after the commencement 
of this Act. 

(8) Articles 50, 51, 52, 54, 62 and 67 shall be construed as granting any 

privilege or immunity which they require to be granted. { 

(9) The reference in Article 57 to the privileges and immunities provided in 
Chapter II shall be construed as referring to those provided in Section 11 of that 
Chapter. 

(10) The reference in Article 70 to the rules of international law concerning 
diplomatic relations shall be construed as a reference to the provisions of the 
Diplomatic Privileges Act, 1964. 

(11) The references in Article 71 to additional privileges and immunities that 
may be granted by the receiving State or to privileges and immunities so far as 
these are granted by the receiving State shall be construed as referring to such 
privileges and immunities as may be specified by Her Majesty by Order in Coun- 
cil. 


2. Restriction of privileges and immunities. — ^If it appears to Her Majesty 
that the privileges and immunities accorded to a consular post of the United 
Kingdom in a territory of any State, or to persons connected with such a consular 
post, are less than those conferred by this Act on a consular post of that State or 
on persons connected with such a consular post. Her Majesty may by Order in 
Council withdraw such of the privileges and immunities so conferred from all or 
any of the consular posts of that State or from such persons connected therewith 
as appears to Her Majesty to be proper. 


3. Agreements providing for additional or reduced privileges and immu- 
nities, — (1) Where any agreement made, whether before or after the passing of 
this Act, between the United Kingdom and any other State provides for accoM- 
ing to consular posts and persons connected with them privileges and immunities 
not accorded to them by the other provisions of this Act, Her Majesty may by 
Order in Council exercise, with respect to the consular posts of that State and 
persons connected with them, the powers specified in Schedule 2 to this Act so 
far as may be necessary to give effect to that agreement. 


(2) Where anv agreement made, whether before or after the passing of this 
Act, between the United Kingdom and any other State provides for according to 
consular posts and persons connected with them some but not all of the privilege 
and immunities accorded to them by the other provisions of this Act, Her Majesty 
may by Order in Council provide for excluding, with respect to consular posts ot 
that State and persons connected with them, any of those privileges and unmu 
nities which are not provided for by the agreement, 

4. Civil jurisdiction concerning service on board ship or aircraft. Her 
Majesty may by Order in Council make provision for excluding or limitmg tne 
jurisdiction of any Court in the United Kingdom to entertain proceedmgs relating 
to the remuneration or any contract of service of the master or 
member of the crew of any ship or aircraft belonging to a State specked m m 
Order, except where a consular officer of that State has been no^ed of the 
tion to invoke the jurisdiction of that Court and has not objected within su 
as may be specified by or under the Order. 
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5. Jurisdiction over offences committed on board ship. — (1) Her Majesty may 
by Order in Council make provision for securing tliat, where an oD'ence is alleged 
to have been committed on board any ship by the master or a member ot the 
crew and the ship belongs to a State® specified in the Order, proceedings lor 
the offence instituted othei^vise than at the request or with tlie consent of a con- 
sular officer of that State are not entertained by any Court in the United King- 
dom, unless — 

(a) the offence is alleged to have been committed by or against a person 

who is a citizen of the United Kingdom and Colonies or is otherwise 
comprised in the definition of "national of the receiving Slate” in sec- 
tion 1 (2) of this Act, or against a person other than the master or 
a member of tire crew; or 

(b) the offence is one involving the tranquillity or safety of a port or tlie 
law relating to safety of life at sea, public heaith, oil pollution, tire- 
less telegraphy, immigration or customs or is of any other description 
specified in the Order; or 

(c) the offence is one comprised in the definition of "grave crime" in sec- 

tion 1 (2) of this Act. 

(2) For the purposes of this section, an offence which affects the property of 
any person shall be deemed to have been committed against him. 

(3) For the purposes of this section, any document purporting to be signed 
by or on behalf of a consular officer and stating that he has requested or consent- 
ed to the institution of any proceedings shall be sufficient proof of that fact unless 
the contrary is shown. 

[®] See S. 16 (2) infra, for when can a ship be treated as belonging to a State. 

6. Detention on board ship for disciplinary offences. — Her Majesty may by 
Order in Council designate any State for the purposes of this section; and where 
a State is so designated, a member or the crew of a ship belonging to that State* 
who is detained in custody on board for a disciplinary offence shall not be deem- 
ed to be unlawfully detained unless — 

(a) his detention is unlawful under the laws of that State or the conditions 

of detention are inhumane or unjustifiably severe, or 

(b) there is reasonable cause for believing that his life or liberty will be 

endangered for reasons of race, nationality, political opinion or 
religion, in any country to which the ship is likely to go. 

[•] See Section 16 (2), infra. 

7. Nationality of children of consular officers, etc. — (1) A person born within 
the United Kingdom and Colonies at any time after the coming into operation of 
this section shall not, by virtue of section 4 of the British Nationality Act, 1948, 
be a citizen of the United Kingdom and Colonies by birth if he is the child of a 
person who, at that time — 

(a) was serving within the United Kingdom and Colonies as a member of 

a consular post of any State; and 

(b) was a national of that State; 

unless he is the child of a father who at that time was a citizen of the United 
Kingdom and Colonies. 

(2) In this section “member of a consular post” has the same meaning as, by 
virtue of Article 1 in Schedule 1 to this Act, it has in that Schedule, except that 
it does not include an honorary consular officer, nor, where a consular post of any 
State headed by an honorary consular officer, any member of the post who is 
not in the full-time service of that . State* 
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(3) Part III of the British Nationality Act, 1948* (supplemental provisions) 
shall have e0ect as if any reference in it to that Act, except one referring to the 
date of the commencement of that Act, included a reference to this section. 

["] For this Act, see Vol. I, p. 1246, of this Manual: Cf. Citizenship Act (1955), Sec- 
tions 2 (c), 2 (d), 3 and 4 and Registration of Births and Deaths Act 1969 fl8 
of 1969), S. 20. 

8. Refund of customs duty on hydrocarbon oils. — (1) The Treasury may 

authorise the Secretary' of State or the Commissioners of Customs and Excise to 

make, if he or they think fit, arrangements for securing the refund of customs duty 

paid on any hydrocarbon oils (within the meaning of the Customs and Excise Act 
19o2) which are — 

(a) bought in the United Kingdom; and 

(b) used for such purpose that, had they been imported for that use, exemp- 

tion from customs duty thereof would have been required to be grant- 
ed by virtue of Article 50 in Schedule 1 to this Act or by virtue of 
an Order under Section 3 (1) of this Act or Section 1 (2) of the 
Diplomatic Immunities (Commonwealth Countries and Renubiic of 
Ireland) Act, 1952. 

made under this section may impose conditions subiect 
to which any refund is to be made. /.it 

arrangements made under this section shall 
be defrayed — ^ 

(a) if the arrangements are made by the Secretary of State, out of moneys 
provided by Parliament; and i. .,!* 

arrangements are made by the Commissioners of Customs and 
Excise, out of the moneys standing to the credit of the General Ac- 
count of the Commissioners of Customs and Excise. • j 

9. Priority of telecommunications. — Nothing in Section 41 of the ^ Telegraph 
Act. 1863 or in regulations under Section 1 (2) (a) of the Telegraph Act, 1962 
shall prevent the giving of priority to messages from consular oflBcers and replies 
thereto so far as may be necessary for the purpose of giving effect to any agree- 
ment made, whether before or after tlie passing of this Act, between the United 
Kingdom and any other State. 

10. Right of diplomatic agents and consular officers to , administer oaths and do 
notarial acts in certain cases. — (1) A diplomatic agent or* consular officer of any 
State may, if authorised to do so under the laws of that State, administer oaths, 
take affidavits and do notarial acts — 

(a) required by a person for use in that State pr under the laws thereof, 

or tit 

(b) otherwise required by a national of that State but not for use in tlje 

United Kingdom except under the laws of some other country, 

(2) Her Majesty may by Order in Council exclude or restrict the provisions 

of the preceding sub-section in relation to the diplomatic agents or consular offi- 
cers of any State if it appears to Her that in any territory of that State diplomatic 
agents or consular officers of the United Kingdom are not permitted to perform 
functions corresponding in nature and extent to those authorised by that sub- 
section. 'll. '.It ,( 

(3) Her Maj'esty may by Order in Council make provision for applying Sec- 
tion 6 of the Commissioners for Oaths Act, 1889 (powers as to oaths and notarial 

acts abroad) to countries within the Commonwealth or the Republic of Ireland 

by requiring the section to be construed as if— ! /• .bn: Jo<t ■ ' 

(a) the references therein to a foreign country or place included- such 
country or place as may be specified in die Orden and 
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(b) the diplomatic ranks specified in that section included such ranks of 
any United Kingdom mission in a country specified in the Order as 
may be so specified in relation to that country. 

(4) In this section “diplomatic agent” has the same meaning as in the Diplo- 
matic Privileges Act, 1964. 

11. Evidence. — If in any proceedings any question arises whether or not 
v4my person is entitled to any privilege or immunity under this Act, a certificate 
-issued by or under the authority of the Secretary of State stating any fact relating 
to that question shall be conclusive evidence of that fact. 

12. Consequential amendment. — [Amendment to Section 1 (2) of the Diplo- 
matic Immunities (Commonwealth Countries and Republic of Ireland) Act (1952) 

Not printed.] 

13. Commonwealth and Irish consular officers. — (1) If consular officers are 
4lppointed — 

t (a) by Her Majesty^s Government in United Kingdom to serve in any other 

country within the Commonwealth or in the Republic of Ireland; or 

(b) by the Government of any other country within the Commonwealth 
or of the Republic of Ireland to serve in the United Kingdom; 

any enactment passed before the passing of this Act which confers any function 
'On consular officers shall be construed m accordance with the following provi- 
sions of this section. ^ 

(2) References (however expressed) in any such enactment to a consular 
officer shall be construed, subject to any provision made under sub-section (3) (a) 
-of this section,' as not including a consular officer appointed as mentioned in sub- 
section (1) (a) of this section. 


(3) Her Majesty may by Order in Council make provision — 

(a) for requiring references to a consular officer in any enactment passed 

before the passing of this Act to be construed as including a consular 
officer appointed as mentioned in sub-section (1) (a) of this section (or 
as including a consular officer so appointed in any country or place 
specified in the Order) or for the exercise by a consular officer so ap- 
pointed (or so appointed in any such country or place) of any func- 
tions conferred by the enactment on some other officer; 

(b) for making in the Merchant Shipping Acts, 1894 to 1967 or the Con- 
.sular Conventions Act, 1949 such adaptations of any provision re- 
ferring to a consular officer of a foreign State as appear to Her to be 
necessary or expedient to make the provision applicable to consular 
officers appointed as mentioned in sub-section (1) (b) of this section 
and to dispense with any requirement as to the conclusion of a con- 
sular .convention. 


(4) The preceding provisions of this section shall not apply to the Consular 
.Salaries and Fees Act, 1891, but the expression “consular officer* in that Act shall 
include, in addition to the persons mentioned in Section 3 of that Act, any per- 
son auAorised by Her Majesty’s Government in the United Kingdom to exercise 
consular functions in another country within the Commonwealth or in the Re- 
.pijblic of Ireland and to fake fees under that Act. 

' 'll* 

14. Orders in Council.— (1) No recommendation shall be made to Her 
Majesty in Council to make an Order containing such provision as is mentioned 
..in Section 1 (11) or Section 3,(1) of this Act unless a draft thereof has been laid 
before and. approved by resolution of each House of Parliament. 

{St) Any other statutory instrument made under the foregoing provisions ol 
itius.Act be subject to annulment in pursuance of a resolution of either 

House of Parliament. 
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(3) Any power to make an Order conferred by this Act includes power to 
vary or revoke such an Order by a subsequent Order. 

15. Validation of certain provisions in colonial laws. — Notwithstandinff any- 
thing m the Colonial Laws Validity Act, 1865, no colonial law within the mean- 
mg of that Act shall be void or inoperative as being repugnant to the Admiralty 
Offences (Colonial) Act, 1849, the Territorial Waters Jurisdiction Act, 1878 or 
Section 685 or Section 686 of the Merchant Shipping Act, 1894 by reason only of 
making provision corresponding to Section 5 of this Act. 

16. Short title, interpretation, commencement and repeal. — (1) This Act mav 
be cited as the Consular Relations Act, 1968. 

(2) For the purposes of Sections 4, 5 or 6 of this Act a ship, and for the- 
purposes of Section 4 an aircraft, shall be treated as belonging to a State in such 
circumstances as may be specified by an Order in Council under that section; and 

different circumstances may be so specified with respect to different States and 
uirrerent classes of ship or aircraft. 

(3) This Act, except Sections 7 to 11, shall not come into force until such 
day as Her Majesty may by Order in Council appoint. 

^^'^sular Conventions Act, 1949, Section 4. in Section 6 (1) the 
words or Section 4” and, in Section 7 (2), paragiaph (c) are hereby repealed. 

SCHEDULES 
SCHEDULE 1 

Section 1 

PROVISIONS OF VIENNA CONVENTION HAVING THE FORCE OF LAW 

IN THE UNITED KINGDOM 

Article 1. 


Definitions. 

For the purposes of the present Convention, the following expressions’ 
shall have the meanings hereunder assigned to them : 

(a) consular post means any consulate-general, consulate, vice-consulat® 
or consular agency; 

(b) consular district means the area assigned to a consular post for th& 
exercise of consular functions; 

(c) head of consular post” means the person charged with the duty of 
acting in that capacity; 

(d) consular officer” means any person, including the head of a consular 

post, entrusted in that capacity with the exercise of consular func- 
tions; 


(e) “consular employee” means any person employed in the administrative 

or technical service of a consular post; 

(f) member of the service staflf' means any person employed in the 
domestic service of a consular post; 

(g) “members of the consular post” means consular ofiScers, consular em- 
ployees and members of the service staff; 


(h) “members of the consular staff” means consular ofiBcers, other than the 
head of a consular post, consular employees and members of the ser- 
vice staff; 

(i) “member of the private staff” means a person who is employed exclu- 

sively in the private service of a member of the consular post; 

(f) “consular premises” means the buildings or parts of buildings and tho 
land ancillary thereto, irrespective of ownership, used exclusively fiw 
the purposes of the consular post; t: 
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(k) "consular archives” includes all the papers, documents, correspondence, 
books, films, tapes and registers of the consular post, together with 
the ciphers and codes, the card-indexes and any article of furniture 
intended for their protection or safekeeping. 

2. Consular Officers are of two categories, namely career consular officers 
and honorary consular officers. The provisions of Chapter II of the present Con- 
vention apply to consular posts headed by career consular officers; the provisions 
of Chapter III govern consular posts headed by honorary consular officers. 

3. The particular status of members of the consular posts who are nationals 
or permanent residents of the receiving Stale is governed by Article 71 of the 
present Convention. 

CHAPTER I— CONSULAR RELATIONS IN GENERAL 

Article 5 

Consular functions. 


Consular functions consist in : 

(a) Protecting in the receiving State the interests of the sending State and 
of its nationals, both individuals and bodies corporate, within the 
limits permitted by international law; 


I 


% 


(b) Furthering the development of commercial, economic, cultural and 
scientific relations between the sending State and the receiving State 
and otherwise promoting friendly relations between them in accordance 
with the provisions of the present Convention; 

(c) ascertaining by all lawful means conditions and developments in the 

commercial economic, cultural and scientific life of the receiving State, 
reporting, thereon to the Government of the sending State and giving 
information to persons interested; 

(dl issuing passports and travel documents to nationals of the sending State, 
and visas or appropriate documents to persons wishing to travel to 

the sending State; 

(e) helping and assisting nationals, both individuals and bodies corporate, 
of the sending State; 

(fl acting as notary and civil registrar and in capacities of a similar kind, 
and performing certain functions of an administrative nature, provided 
that tfiere is nothing contrary thereto in the laws and regulations of 

the receiving State; 



4 

I 



(gl safeguarding the interests of nationals, both individuals and bodies 
corporate of the sending State in cases of succession mortis causa in 
the territory of the receiving State, in accordance with the laws and 
regulations of the receiving State; 

(h) safeguarding, within the limits imposed by the laws and regulations of 
the receiving State, the interests of minors and other persons lacking 
full capacity who are nationals of the sending State, particularly 
where ^y guardianship or trusteeship is required with respect to such 

persons; 

m subject to the practices and procedures obtaining in the receiving State 
representing or arranging appropriate representation for nationals of 
the sending State before the tribunals and other authorities of the 
receiving State for the purpose of obtaining, in accordance with the 
laws and regulations of the receiving State, provisional measures tor 
the preservation of the rights and interests of these nationals, where, 
because of absence or any other r^son. such nationals are unable 
d at the proper time to assume the defence of their nghts and interests; 
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(j) transmitting judicial and extra-judicial documents or executing letters 

rogatory or commissions to take evidence for the Courts of the send- 
ing State in accordance with international agreements in force or in 
the absence of such international agreements, in any other maimer 
compatible with the laws and regulations of the receiving State; 

(k) exercising rights of supervision and inspection provided for in the laws 

and regulations of the sending State in respect of vessels having the 
nationality of the sending State, and of aircraft registered in that 
State, and in respect of their crews; 

(l) extending assistance to vessels and aircraft mentioned in sub-para- 

graph (k) of this Article and to their crews, taking statements regard- 
ing the voyage of a vessels, examining and stamping the ships papers, 
and, without prejudice to the powers of the authorities of the receiv- 
ing State, conducting investigations into any incidents which occurred 
during the voyage, and settling disputes into any kind between the 
master, the officers and the seamen in so far as this may be authorised 
by the laws and regulations of the sending State; 

(m) performing any other functions entrusted to a consular post by the 
sending State which are not prohibited by the laws and regulations 
of the receiving State or to which no objection is taken by the receiv- 
ing State or which are referred to in the international agreements in 
force between the sending State and the receiving State. 

Article 15 

Temporary exercise of the functions of the head of a consular post. 

1. If the head of a consular post is unable to carry out his function or the 
position of head of consular post is vacant, an acting head of post may act provi- 
sjoDally as head of the consular post^ 

“• The full name of the acting head of post shall be notified either by the 
diplomatic ^ mission of the sending State or, if that State has no such ■ mission 
in the receiving State, by the head of the consular post, or, if he is unable to do 
so, by any competent authority of the sending State, to the Ministry for Foreign 
Affairs of the receiving State or to the authority designated by that Minis^. As 
a general rule, this notification shall be given in advance. The receiving State 
rnay make the admission as acting head of post of a person who is neither a 
diplomatic agent nor a consular officer of the sending State in the receiving State 
conditional on its consent. ‘■ 

3. The competent authorities of the receiving State, shall afford assistance 

and protection to the acting head of post. While he is in charge of the post, the 
provisions of the present convention shall apply to him on the 'same basii as to 
the head of the consular post concerned. The receiving ' State shall ‘hot, however, 
be obliged to grant to an acting head of post any facility, privilege or immunity 
which the head of the consular post enjoys only subject to conditions not fulfilled 
by tlie acting head of post. , , 1 ,. ;1) 

4. When, in the circumstances referred to in paragraph 1 of this Article, a 

member of the diplomatic staff of the diplomatic mission of the seridmg State in 
the receiving State is designated by the sending State as an acting head of post 
he shall, if the receiving State does not object thereto, continue to hnjoy diplo- 
matic privileges and immunities. i ; i 

Article 17 ' c iq * • 

Performance of diplomatic acts by consular officers. 

1. In a State where the sending State has no diplomatic mission and is not 
represented by a diplomatic mission of a third State, a consular officer may, with 
the consent of the receiving State, and without affecting his consular status, ba 
authorised to perform diplomatic acts. The performance of such acts by a con- 
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tomZtier diplomatic privileges and 

2. A consuls officer may, after notiBcation addressed to the receiving State 
as representative of the sending State to any inter-governmental organisatton 
^hen so acting, he shall be entitled to enjoy any privileges and immunities ac- 
-corded to such a representative by customar>' international law or by international 

lifn Te^h^l^Th ’ performance by him of any consular font 

'to Whirh « not be entitled to any greater immunity from jurisdiction than that 
to which a consular officer is entitled under the present Convention. 


<MAPTER H— FACILITIES, PRIVILEGES AND 
CONSULAR POSTS, CAREER CONSULAR 
MEMBERS OF A CONSULAR POST 


IMMUNITIES 

OFFICERS 


RELATING TO 
AND OTHER 


Section I 

FACILITIES, PRIVILEGES AND IMMUNITIES 
RELATING TO A CONSULAR POST 

^ Article 31 

'* • Inviolability of the consular premises. 

1. Consular premises, shall be inviolable to the extent provided in this 
Article. 

$ 

2. The authorities of the receiving State shall not enter that part of the 
•consular premises which is used exclusively for the puipose of the work of the 
-consular post except with the consent of the head of the consular post or of his 
designee or of the head of the diplomatic mission of the sending State. The con- 

consular post may, however, be assumed in case of fire or 
•other disaster requiring prompt protective action. 


consular premises, their furnishing the property of the consular 
post and its means of transport shall be immune from any form of requisition for 
purposes of national defence or public utility. If expropriation is necessary for 
•such purposes, all possible steps shall be taken to avoid impeding the performance 

■of consular functions, and ‘prompt, adequate and effective compensation shall be 
•paid to the sending State. 

Article 32 

Exemption from taxation of consular premises, 

1- Consular premises and the residence of the career head of consular post 
of which the sending State or any person acting on its behalf is the owner or 
lessee shall be exempt from all national^ regional or municipal dues and taxes 
whatsoever, other than such as represent payment for specific services rendered. 

^ 4 

2. The exemption fro* taxation referred to in paragraph 1 of this Article 
-shall not apply to such dues and taxes if, under the law of the receiving State 
'they are payable by the peifson who contracted with the sending State or with 
'the person acting on its behalf. • 

; Jlj 1/ M/''f - 1 / 'Article 33 

Inviolabili^ ‘ of the cpnsiilar archives and documents. 

i . 

The Consular archives and documents shall be inviolable at all times 
•wherever they may be. 

11.1" 'I Article 85 
Freedom, of conmuinication. 

Iv The receiving State ^ shall permit and protect freedom of communicatiaci 
*on the part of the consular post for all official purposes. In communicating wffih 
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the Government, the diplomatic missions and other consular posts, wherever- 
situated, or the sending State, the consular post may enjoy all appropriate means, 
including diplomatic or consular couriers, diplomatic or consular bags and 
messages in code or cipher. However, the consular post may instal and use a 
wireless transmitter only with the consent of the receiving State. 

2. The official correspondence of the consular post shall be inviolable. 
Official correspondence means all correspondence relating to the consular post and 
its functions. 

3. The consular bag shall be neither opened nor detained. Nevertheless, if 
the competent authorities of the receiving State have serious reason to believe- 
that the bag contains something other than the correspondence, documents or arti-. 
cles referred to in paragraph 4 of this Article, they may request that the bag be 
opened in their presence by an authorised representative of the sending State. If 
this request is refused by the authorities of the sending State, the bag shall be 
returned to its place of origin. 

4. The packages constituting the consular bag shall bear visible externaf 
marks of their character and may contain only official correspondence and docu- 
ments or articles intended exclusively for official use. 

5. The consular courier shall be provided with an official document indi- 
cating his status and the number of packages constituting the consular bag. Except 
with the consent of the receiving State, he shall be neither a national of the re- 
ceiving State, nor, unless he is a national of the sending State, a permanent resi- 
dent of the receiving State. In the performance of bis functions he shall be pro- 
tected by the receiving State. He shall enjoy personal inviolability and shall not 
be liable to any form of arrest or detention. 

6. The sending State, its diplomatic missions and its consular posts may 
designate consular couriers ad hoc. In such cases the provisions of paragraph S 
of this Article shall also apply except that the immunities therein mentioned shalf 
cease to apply when such a courier has delivered to the consignee the consular 
bag in his charge. 

7. A consular bag may be entrusted to the captain of a ship or of a com- 
mercial aircraft scheduled to land at any authorised port of entry. He shall be- 
provided with an official document indicating the numbu* of packages constituting^ 
the bag, but he shall not be considered to be a consular couriec- By arrangement 
with the appropriate local authorities, the c?onsular post may send one of its mem- 
bers to take possession of the bag directly and freely from the captain of the ship- 
or of the aircraft. 

Article S9 

Consular fees and charges 

1. The consular post may levy in the territory of die receiving State the fees- 

and charges provided by the laws and regulations of the sending State for conr 

sular acts. 

2. The sums collected in the form of the fees and charges referred to ^ 

paragraph 1 of this Article, and the receipts for such fees and charges, shall be- 

exempt from all dues and taxes in the receiving State. 

Section II 

FACILITIES, PRIVILEGES AND IMMUNITIES 
RELATING TO CAREER CONSULAR OFFICERS AND 
OTHER MEMBERS OF A CONSULAR POST 

Arti<4e 4i 

F^sonal invi(^ability of Consular Officers 

1. Consular officers shall not be liable to arrest or detention pending triaU 
eceept in the case of a grave crime and pursuant to decision, by the competent 
judicial authority. 3 



^Thel Consular Relations Act, 1968 


[Sch. 1] 397 


Except in Ae case specified in paragraph 1 of this Article, consular officers 
shall not be committed to prison or liable to any other form of restriction on their 
personal freedom save in execution of a judicial decision of final effect. 

Article 43 

Immunit>' from jurisdiction 

■ ■ officers and consular employees shall not be amenable to the 

jurisdiction of the judicial or administrative authorities of the receiving State in 
respect of acts performed in the exercise of consular functions. 

2. The provisions of paragraph 1 of this Article shall not, however apply 
m respect of a civil action either — ’ ^ ^ ^ 

(a) arising out of a contract concluded by a consular officer or a consular 

employee in which he did not contract expressly or impliedly as an 

agent of the sending State; or 

(b) by a third party for damage arising from an accident in the receiving 

State caused by a vehicle, vessel or aircraft. 

Article 44 

Liability to give evidence 

1. Members of a consular post may be called upon to attend as witnesses 
m the course of judicial or administrative proceedings. A consular employee or 

staff shall not, except in the cases mentioned in paragraphs 
of this Article, declme to give evidence. If a consular officer should decline to do 

so, no coercive measure or penalty may be applied to him. 

2. The authority requiring the evidence of a consular officer shall avoid inter- 
ference with the performance of his functions. It may, when possible, take such 

evidence at his residence or at the consular post or accept a statement from him 
m writing. 

3. Mahers of a consular post are under no obligation to give evidence con- 
cerning rnatters connected with the exercise of their functions or to produce official 
correspondence and documents relating thereto. They are also entitled to decline 
to give evidence as expert witnesses with regard to the law of the sending State. 

Article 45 

Waiver of privileges and immunities 

1. The sending State may waive, with regard to a member of the consular 
post, any of the privileges and immunities provided for in Articles 41, 43 and 44. 

^ I’® express, except as provided in paragraph 3 

Or this Article, and shall be communicated to the receiving State in writing 

3. The initiation of proceedings by a consular officer or a consular employee 

m a matter where he might enjoy immunity from jurisdiction under Article 43 shaU 
preclude him from invoking immunity from jurisdiction in respect of any counter- 
claim directly connected with the principal claim. ^ 

4. The waiver of immunity from jurisdiction for the purposes of civil or 
administrative proceedings shall not be deemed to imply the waiver of immunity 
from the measures of execution resulting from the judicial decision; in respect of 
'Such measures, a separate waiver shall be necessary. 

Article 48 

Social seciuity exemption 

1. Subject to the provisions of paragraph 3 of this Article, members of the 
consu^ post with respect to services rendered by them for the sending State and 
members of their families forming part of their households, shall be exempt from 
social security provisions which may be in force in the receiving State. 
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2. The exemption provided for in paragraph 1 of this Article shall apply 
also to members of the private staff who are in the sole employ of members of the 
consular post, on condition; 

(a) that they are not nationals of or permanently resident in the receiving 

State; and 

(b) that they are covered by the social security provisions which are ii> 

force in the sending State or a third State. 

3. Members of the consular post who employ persons to whom the exemp- 
tion provided for in paragraph 2 of this Article does not apply shall observe the- 
obligations which the social security provisions of the receiving State impose upon 
employers. 

4. The exemption provided for in paragraplis 1 and 2 of this Article shall 
tiot preclude voluntary participation in the social security system of the receiving 
State, provided that such participation is permitted by that State. 


Article 49 

Exemption from taxation 


1. Consular officers and consular employees and members of their families 
forming part of their households shall be exempt from all dues and taxes, personal 
or real, national, regional or municipal, except — 

(a) indirect taxes of a kind which are normally incorporated in the price 

of goods or services; 

(b) dues or taxes on private immovable property situated in the territory 

of the receiving State, subject to the provisions of Article 32; 

(c) estate, succession or inheritance duties, and duties on transfers, levied 

by the receiving State, subject to the provisions of paragraph (b) of 
Article 51; 

(d) dues and taxes on private income, including capital gains, having its 

source in the receiving State and capital taxes relating to investments 
made in commercial or financial undertakings in the receiving State; 

(e) charges levied for specific services rendered; 

(f) registration, court or record fees, mortgage dues and stamp duties, sub- 

ject to the provisions of Article 32. 

2. Members of the service staff shall be exempt from dues and taxes on the 
wages which they receive for their services. 


3. Members of the consular post who employ persons whose wages or salaries 
are not exempt from income-tax in the receiving State shall observe the obligation 
which the laws and regulations of that State impose upon employers concerning 
the levying of income-tax. 

Article 50 

Exemption from customs duties ..and inspection 

1. The receiving State shall, in accordance with such laws and regulations 
as it may adopt, permit entry of and grant exemption from all customs duties, taxes, 
and related charges other than charges for storage, cartage and similar services. 


on- 


)'i 


(a) articles for the official use of the consular post; 

(b) articles for the personal use of a consular officer or, members of his 

family forming part of his household, including articles intended for 
his establishment. The articles intended for consumption shall not ex- 
ceed the quantities necessary for direct utilisation by the persons 
concerned. 

2. Consular employees shall enjoy the privileges and exemptions specified i» 
paragraph 1 of this Article in respect of articles imported at the time of firet instal- 


nnu 


■ I /o- 
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3. Personal baggage accompanying consular officers and members of their 
families forming part of their households shall bo exempt from inspTctton It mav 

believe th^at it contains ^dcles cffier 
''«fe>Ted to m sub-paragraph (b) of paragraph 1 of this Article or arti- 

the receiver StaT °l! w P^bibited by the laws and regulations of 

Such fnsoeeK ^ h “‘J laws and regulations. 

merJjber oThTfaiSy concerned ^ 

Article 51 

Estate of a member of ^e consular post or of a member of his famitv 

-r V- r deal^ of a member of the consular post or of a member 

of his forming part of his household, the receiving State: 

(a) shall permit the export of the movable property of the deceased, with 

the exception of any such property acquired in the receiving State the 
/ux which was prohibited at the time of his death- 

(b) shall not levy national, regional or municipal estate, succession or in- 

heritance duties, and duties on transfers, on movable property the pre- 
sence of which in the receiving State was due solely to the presence 
in that State of the deceased as a member of the consular post or as a 
member of the family of a member of the consular post. 

Article 52 


Exemption from personal services and contributions 
t ,v . exempt members of the consular post and members 

II forming part of their households from all personal services, from 

^ public service of any kind whatsoever, and from military obligations such as 
those connected with requisitioning, military contributions and billeting. 

Articio 53 

Beginning and end of consular privileges and immunities. 

consular post shall enjoy the privileges and immu- 
nities provided m the present Convention from the moment he enters the terri- 
tory of the recewmg State on proceeding to take up his post or, if already in its 
territory, from the moment when he enters on his duties with the consular post 
2. Members of the family of a member of the consular post forming part 

ot his household and members of his private staflF shaU receive the privilee^s and 

immunities provided in the present Convention from the date from which he eniovs 
privileges and immunities in accordance with paragraph 1 of this Article or from 
the date of their entry into the territory of the receiving State or from the date 

of their becoming a member of such family or private staflF, whichever is the 

latest. 


3. When the functions of a member of the consular post have come to an 
end, his privileges and immunities and those of a member of his family forming 
part of his household or a member of his private staff shall normally cease at the 
inoment when the person concerned leaves the receiving State or on the expirv 
of a reasonable period in which to do so, whichever is the sooner, but shall sub- 
sist until that time, even in case of armed conUict. In the case’ of the persons 
referred to in paragraph 2 of this Article, their privileges and immunities shall 
come to an end when they cease to belong to the household or to be in the service 
of a member of the consular post provided, however, that if such persons intend 
lea^ng the receiving State within a reasonable period thereafter, their privileges 
and immunities shall subsist until the time of their departure. 

4. However, with respect to acts performed by a consular officer or a con- 
sular employee in the exercise of his functions, immunity from jurisdiction shall 
continue to subsist vrithout limitation of time. 

/• death of a member of the consular post, the members 

Ot his family forming part of his household shall continue to enjoy the privileges 
and immunities accorded to them until they leave the receiving State or until the 
expiry of a reasonable period enabling them to do so, whichever is the sooner 
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Article 54 

Obligations of third States 

1. If a consular officer passes through or is in the territory of a third Stat^ 
wliich has granted him a visa, if a visa was necessary, while proceeding to take 
up or return to his post or when returning to the sending State, the third State 
shall accord to him all immunities provided for by the other Articles of the present 
Convention as ma\' be required to ensure his transit or return. The same shall 
apply in the case of any member of his family forming part of his household enjoy- 
inii sucli privileges and immunities who are accompanying the consular oflScer or 
travelling separately to join him or to return to the sending State. 

2. In circumstances similar to those specified in paragraph 1 of this Article, 
third States shall not hinder the transit tlirough their territory of other members 
C'i the consular post or of members of their families forming part of their house- 
holds. 

3. Third States shall accord to official correspondence and to other official 
communications in transit, including messages in code or cipher, the same free- 
dom and protection as the receiving State is bound to accord under the present 
Convention. They shall accord to consular couriers who have been granted a 
\isa, if a visa was necessary, and to consular bags in transit, the same inviolability 
and protection as the receiving State is bound to accord under the present Con- 
vention. 

4 - The obligations of third States under paragraphs 1, 2 and 3 of this Arti- 
cle shall also apply to the persons mentioned respectively in those paragraphs, 
and to official communications and to consular bags, whose presence in the terri- 
tory of the third State is due to force majeure. 

Article 55 

Respect for the laws and regulations of the receiving State. 

2. The consular premises shall not be used in any manner incompatible with 
the exercise of consular functions. 

3. The provisions of paragraph 2 of this Article shall not exclude the possi- 
bility of C'lfices (.f other irst’tutions or agencies being in>taUed in part of the 
building in which the consular premises are situated, provided th.it the premises 
assigned to them are separate from those used by the consular post. In that event, 
the said offices shall not, for the purposes of the present Convention, be consi- 
dered to form part of the consular premises. 

Article 57 

Special provisions concerning private gainful occupation. 

2. Privileges and immunities provided in this Chapter shall not be accorded — 

(a) to consular employees or to members of the service staff who carry on 

any private gainful occupation in the receiving State; 

(b) to members of the family of a person referred to in sub-paragraph (a) 

of this paragraph or to members of his private staff; 

(c) to members of the family of a member of a consular post who them- 

selves carry on any private gainful occupation in the receiving State. 

CHAPTER III—REGIME RELATING TO HONORARY CONSULAR OFTTCERS 

AND CONSULAR POSTS HEADED BY SUCH OFFICERS 

Article 58 

General provisions relating to facilities, privileges and immunities. 

1. Articles 35 and 39, paragraph 3 of Article 54 and para^ 

graphs 2 and 3 of Article 55 shall apply to consular posts headed by an honorary 
consular officer. In addition, the facilities, privileges and immunities of such coi^ 
sular posts shall be governed by Articles , 60, 61 and 62. 

2. Articles 43, paragraph 3 of Article 44, Articles 45 and 53 

shall apply to honorary consular officers. In addition, the facilities, privileges an 

immunities of such consular officers shall be governed by Articles 

and 67. 
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3. Privileges and immunities provided in tlie present Convention shall not 
be accorded to members of the family of an honorary consular officer or of a con- 
sular employee employed at a consular post headed by an honorary consular 
officer. 

Article 60 

Exemption from taxation of consular premises 

1, Consular premises of a consular post headed by an honorary consular offi- 
cer^ of which the sending State is the owner or lessee shall be exempt from all 
national, regional or municipal dues and taxes whatsoever, other than such as re- 
present payment for specific services rendered. 

2. The exemption from taxation refened to in paragraph 1 of this Article 
shall not apply to such dues and taxes if, under the laws and regulations of the 
receiving State, they are payable by the person who contracted with the sending 
State. 

Article 61 

Inviolability of consular archives and documents 

The consular archives and documents of a consular post headed by an hono- 
rary consular otficer shall be inviolable at all times and wherever they may be, 
provided that they are kept separate from other papers and documents and, in parti- 
cular, from the private correspondence of the head of a consular post and of any 
person working with him, and from the materials, books or documents relating 
to' their profession or trade. 

Article 62 

Exemption from customs duties 

The receiving State shall, in accordance with such laws and regulations as it 
may adopt, permit entry of, and grant exemption from all customs duties, taxes, 
and related charges other than charges for storage, cartage and similar services 
on the following articles, provided that they are for the official use of consular 
post headed by an honorary consular o£Bcer; coats-of-arms, flags, signboards, seals 
and stamps, books, official printed matter, office furniture, office equipment and 
similar articles supplied by or at the instance of the sending State to the consular 
post. 

Article 66 

Exemption from taxation 

An honorary consular officer shall be exempt from all dues and taxes on the 
remuneration and emoluments which he receives from the sending State in respect 
of the exercise of consular functions. 

Article 67 

Exemption from personal services and contributions 

The receiving State shall exempt honorary consular officers from all personal 
services and from all public services of any kind whatsoever and from military 
obligations such as those connected with requisitioning, military contributions and 
billeting. 

CHAPTER IV— GENERAL PROVISIONS 

Article 70 

Exercise of consular functions by diplomatic missions 

1. The provisions of the present Convention apply also, so far as the con- 
text permits, to the exercise of consular functions by a diplomatic mission. 

2. The names of members of a diplomatic mission assigned to the consular 
section or otherwise charged with the exercise of the consular functions of the 

IVol. 6.1 3 A. M. 26 
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mission shall be notified to the Ministry for Foreign Affairs of the receiving State 
or to the authority designated by that Ministry. 

X xxxxxxxxx 

4. The privileges and immunities of the members of a diplomatic mission, 
referred to in paragraph 2 of this Article shall continue to be governed by the 
rules of international law concerning diplomatic relations. 

Article 71 

Nationals or permanent residents of the receiving State 

1. Except in so far as additional facilities, privileges and immunities may be 
granted by the receiving State, consular officers who are nationals or permanently 
resident in the receiving State shall enjoy immunity from jurisdiction and personal 
inviolability in respect of official acts performed in the exercise of their functions, 
and the privilege provided in paragraph 3 of Article 14. 

2. Other members of the consular post who are nationals of, or permanently 
resident in the receiving State and members of their families, as well as mem- 
bers of the families of consular officers referred to in paragraph 1 of this Article, 
shall enjoy facilities, privileges and immunities only in so far as these are granted , 
to them by the receiving State. Those members of the families of the members 
of the consular post and those members of the private staff who are themselves 
nationals of or permanently resident in the receiving State shall likewise enjoy 
facilities, privileges and immunities only in so far as these are granted to them 
by the receiving State. 

Section 3 (1) 

SCHEDULE 2 

PROVISIONS FOR GIVING EFFECT TO OTHER AGREEMENTS 

1. The like exemption from dues and taxes may be extended to the residence 
of any member of a consular post as is accorded under Article 32 in Schedule I 
to this Act to the residence of the career head of a consular post. 

2. Paragraph 1 of Article 49 in that Schedule may be extended to members 
of the .service staff. 

3. Paragraph 2 of Article 50 in that Schedule may be applied as if it were 
among the Articles mentioned in paragraph 2 of Article 58 in that Schedule, as ff 
the reference to consular employees included members of the service staff and 
also such members of the families of consular employees or of members of the 
service staff as form part of their households, and as if the words “in respect of 
articles imported at the time of first installation” were omitted. 

4. Articles 29 and 31 in Schedule 1 to the Diplomatic Privileges Act, 1964 
(inviolability and immunity from jurisdiction and arrest of diplomatic agents and 
exemption from duty to give evidence) may be extended to members of a con- 
sular post and members of their families forming part of their households. 

5. Article 22 in Schedule 1 to the Diplomatic Privileges Act, 1964 (inviola- 
bility and protection of mission) may be extended to consular premises para- 
graph 1 of Article 30 in that Schedule (inviolability of private residence) may be 
extended to the residences of consular officers. 

6. Article 27 in Schedule 1 to the Diplomatic Privileges Act, 1964 (freedom 
of communications) may be extended to the communications of a consular pos . 
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[THE] CONTEMPT OF COURTS ACT, 1952 

(ACT XXXn OF 1952) 

[The text of the Act printed here is as on 1-3-1970.] 
STATEMENT OF OBJECTS AND REASONS 


“The Constitution recognises the power of High Courts to punish for contempts of 
them- but there is no specific provision of law which enables a High Court to exercise 
this power in respect of a contempt committed beyond its territorial jiiriscliction. It is 
desirable that a High Court, as a Court of record, should be able to punish for con- 
tempt of itself and of Courts subordinate to it irrespective of whether the contempt is 
committed within or outside its territorial jurisdiction and irrespective of whether the 
alleged contemner is for the time being at a place within or outside su<4i jurisdiction. 
The Bill seeks mainly to achieve this object Incidentally the Act is sought to be made 

applicable to Part B Stales also, the local laws on the subject being repealed" Gaz of 

Ind., 12-5-1951, Pt II. Sec. 2. p. 344. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

— Adapted by 3 A. L. O., 1956. 

— Repealed (in part) by Act 36 of 1957. 

[THE] CONTEMPT OF COURTS ACT, 1952 

(ACT XXXn OF 1952)* 


[14th March, 1952.] 

An Act to define and limit the powers of certain Courts In punishing 

contempts of Courts 

Be it enacted by Parliament as follows: — 

[®] For Statement of Objects and Reasons, see Gaz. of Inch, 1951 Pt 11 Sec 2 
p. 344. . . . , 

The Act has been extended to the Union Territory of Pondicherry by Reg 7 of 1963 
(1-10-1963). 


Preamble — Note 1 

(1) Contempt of Courts Act cannot be 
held nugatory on the ground of absence 
of a definition of the term “contempt*’. 
AIR 1954 Pat 203 (206) =32 Pat 1069 = 
1954 Cri L Jour 533 (DB) ** AIR 1969 
Delhi 201 (207)= 1969 Cri LJ 884 (FB) 
•* 1968 Ker LT 299= 1968 Ker LJ 197 
(FB) ** AIR 1968 Ker 301 (309)= 1968 
Cri LJ 1424= 1968 Ker LT 157 (DB). 

(2) Contempt of Courts Act does not 
put any unreasonable restriction on the 
fundamental rights of a citizen granted 
by Article 19 (1) (a) of the Constitution. 
AIR 1954 Pat 203 (206) = 32 Pat 1069 = 
1954 Cri L Jour 533 (DB) ** AIR 1969 
Delhi 201 (206)= 1969 Cri LJ 884 (FB) 
*• 1968 Ker LT 299= 1968 Ker LJ 197 
(PB). 

(3) Contempt of Courts Act is not 
violative of Article 19 (1) (a) of the 
Constitution merely because by practice 
the High Courts do not take evidence 
in contempt cases,. The very nature and 
purpose of contempt proceedings require 
speedy disposal. Court is bound to con- 
sider contemner's aflidavit and follow 
the principles. Contemner has ample 
safeguards. AIR 1967 Andh Pra 299 


(311. 312) = 1967 Cri LJ 1470 = ILR 
(1968) Andh Pra 42 (DB). 

(4) Procedure provided for the sum- 
mary trial of the contempt of Court is 
not violative of Article 14. AIR 1968 
Punj 217 (230) = 69 Pun LR 673 (FB). 

(5) There is nothing invalid in prac- 
tice and procedure followed in matters 
of contempt prior to Constitution on ac- 
count of Article 21. AIR 1960 Pat 430 
(410)= 1960 Cri LJ 1254= 1960 BLJR 622 
(FB). 

(6) There is no inconsistency of any 
kind between the Contempt of Courts 
Act (1952) and Article 13 inasmuch as 
Article 19 (2) forms part of Part III of 
the Constitution itself. AIR 1960 Pat 
430 (440)= 1960 Cri LJ 1254= 1960 BLJR 
622 (FB). 

(7) Section 3 is not ultra vires the 
Constitution. AIR 1966 Bom 19 (29) = 
1966 Cri LJ 9= 67 Bom LR 380 (DB). 

(8) Expression ‘contempt of Court’ 

though not statutorily defined, is not 
vague or indefinite. There is nothing 
unconstitutional in judicial determina- 
tion by Courts as to the meaning of that 
expression. AIR 1969 Delhi 201 (206, 

207)= 1969 Cri LJ 884 (FB). 
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1. Short title and extent. — (1) This Act may be called THE CONTEMPT 
OF COURTS ACT, 1952. 


(2) It extends to the whole of India 

SECTION 1 — SYNOPSIS 

1. Scope. 

Z. Essentials of contempt. 

3. Scandalizins; the Court. 

4. Disobedience to orders of Court. 

5. Interference with due course of 

justice in pending proceedings. 

G. Comments and reports on pending 
cases. 

7* Attempts to influence decision 
pending cases. 

1. Scope. — (1) The Contempt of 
Courts Act is not a codifying and con- 
solidating Act — It creates no new powers 
but merely recognises the powers 
which already exist and seeks to define 
and limit them. AIR 1939 Oudh 131 
(136, 137)= 14 Luck 492= 40 Cri L Jour 
421. 

(2) The Contempt of Courts Act has 
been enacted in order to remove doubts 
which had arisen as to the powers of 
a High Court but does not imply that 
the Legislature recognised that no such 
power did in fact exist. AIR 1926 All 
623 (632) = 48 All 711 (SB). 

(3) The Act does not deal with the 
ofTence of contempt of Courts which is 
prejudicial to the security of the State. 
Hence a State legislation dealing with 
such a kind of special contempt cannot 
be struck down as being .repugnant to 
this Act which is one passed by the Par- 
liament. AIR 1956 Punj 169 (171)= ILR 
(1956) Punj 1146= 1956 Cri L Jour 1015 
(DBJ. 

l4) The intention of contempt proceed- 
ings is solely not the enforcement of 
orders but to see that a person who has 
brought the authority and administration 
of law into disrespect is punished. 
(1968) Mad LJ (Cri) 766= (1968) 2 Andh 
WR 587 (DB). 

(5) The law of contempt of Court is> 
a special law within the meaning of Sec- 
tion 41, I. P. C. Section 4 of that Act 
makes a contempt of Court punishable. 
Contempt of Court is, therefore, an off- 
ence within the meaning of Ch. IV of 
the I. P. C. and a defence such as, mis- 
take of fact under Section 79, I. P. C. 
would be open. ILR (1968) 1 Ker 384 
(406)= 1968 Ker LJ 197 (FB). 

(6) A law which, after fair trial, 
punishes, out of public necessity, the 
great public mischief of obstructing the 
course of justice, cannot be regarded as 
an unreasonable restriction on the right 
of freedom of speech either with regard 
to its substance or with regard to the 
procedure by which it is enforced. It is, 


except the State of Jammu and Kashmir. 


therefore, a valid law. ILR (1968) 1 Ker 
384 (419)= 1968 Ker LJ 197 (FB). 

2. Essentials of contempt. — (l) Con- 
tempts can be classified into two broad 
categories namely the criminal and civil 
contempts. AIR 1957 All 37 (43)= 1957 
Cri L Jour 18 (DB) ** 1969 Ker LT 513 = 
1969 Ker LJ 453 (DB) AIR 1960 All 
231 (234)= 1960 Cri LJ 442= 1960 All 
LJ 247 (DB). 

(2) Criminal contempt consisting of 
words or acts obstructing or tending to 
obstruct the administration of justice; 
and contempt in procedure consist- 
ing of disobedience to judgments, orders 
or process of Court and involving pri- 
vate injury. AIR 1953 Cai 627 (628) = 

1953 Cri L Jour 1414 (DB). 

(3) Except to the extent that certain 

forms of contempt in the face of the 
Court are described in Sections 175, 178, 
179, 180 and 228, I. P. C.. there is no 
statutory definition of the offence of 
contempt of Court although, of course, 
there is statutory recognition of such 
an offence in the Contempt of Courts 
Act, 1952. ILR (1968) 1 Ker 384 

(404)= 1968 Ker LJ 197 (FB). 

(4) Contempt is of two kinds : (a) 

that which interferes with the due course 
of justice and pollutes the stream of 
justice in so far as it concerns parties 
to a cause, as for instance, when com- 
ments are made on a pending case; (b) 
that which is calculated to bring a 
Judge into contempt or lower his auth- 
ority or to interfere with the lawful pro- 
cess of the Court. AIR 1953 Orissa 33 
(38)= 1953 Cri L Jour 349 (DB). 

(5) A civil contempt is a failure to 

obey the order issued for the benefit of 
the opposite party and the principal ob- 
ject of action taken in respect of it is 
to secure the enforcement of the order. 
AIR 1951 Pat 443 (444)= 52 Cri L Jour 

558 (DB) ** AIR .1955 Mad 121 (129) = 

ILR (1955) Mad 1084 = 1955 Cri LJ 
505 (DB) ** AIR 1954 Orissa 167 (170) = 
ILR (1954) Cut 467= 1954 Cri L Jour 
988 (DB) ** 1964 (1) Cri LJ 449 (451) = 

68 Cal WN 693 (DB) (1961) 65 Cal 

WN 722 (DB). 

(6) Disobedience of judgments and 
orders of the Court and breach of under- 
takings given to Courts come in t^he 
category of civil contempt. 1969 Ker 
LT 513= 1959 Ker LJ 453 (DB). 

(7) Contempts which are criminal con- 
sist in a conduct which offends the 
majesty of law and undermines the 
dignity of Court. AIR 1951 Pat 4« 
(444)= 52 Cri L Jour 558 (DB) ** 

1954 Orissa 167 (170)= ILR (1954) Cut 
467= 1954 Cri L Jour 988 (DB). 

(8) In a general way contempt of 
Court may be said to be constituted oy 
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Section 1 — Note 2 (contd.) 
any conduct that tends to bring the 
authority and administration of law into 
disrespect or disregard or to interfere 
with or prejudice parties to action or 
their witnesses during litigation — Un- 
failing criterion is whether or not there 
has been an interference or a tendency to 
interfere with administration of justice. 
AIR 1970 Mad 14 (16) (DB) *=*= AIR 1969 
Delhi 291 (293) (DB). 

(9) There can be no comprehensive or 
final definition of what would constitute 
contempt of Court; but any conduct 
which has the effect of diminishing the 
prestige and authority of the Court, which 
is likely to lower the esteem of the 
Court in the minds of the public and 
which gives an impression that, with 
impunity, the orders of the High Court 
could be disobeyed by mere stratagem 
or contrivance, would certainl/ amount 
to contempt. (1969) Mad LW (Cri) 25 
(27, 28) (DB). 

(10) The gravamen of the offence of 
contempt is the interference or the 
likelihood of interference with the 
course of justice. AIR 1935 Cal 4!9 
(435) = 36 Cri LJ 1053 (FB) ** AIR 
1958 Punj 377 (381) = ILR (1958) Punj 
1723 = 1958 Cri LJ 1225.** AIR 1958 
Punj 273 (282)^ ILR (1958) Punj 1272— 
1958 Cri L Jour 952 *• AIR 1956 Andhra 
84 (86)= ILR (1955) Andhra 545= 1956 
Cri L Jour 475 (DB) ** AIR 1956 Sau 
102 (103)= 1956 Cri L Jour 1355 (DB) 
*• AIR 1955 Pat 135 (138)= 1955 Cri L 
Jour 520 (DB) •* AIR 1962 Ker 52 (54. 
55)= 1962 (1) Cri LJ 336= 1961 Ker LT 
608 (DB). 

(11) Contempt jurisdiction is reserved 
and exercised for what essentially brings 
the administration of justice into con- 
tempt or unduly weakens it. as disting- 
uished from a wrong that might be in- 
flicted on a private party by infringing 
a decretal order of Court. AIR 1970 
Mad 14 (16) (DB). 

(12) Acts which are calculated to in- 

terfere with the course of justice in- 
cluding libels or insults to Judges and 
publications prejudicing the fair conduct 
of proceedings fall within the category 
of criminal contempts. AIR 1955 Mad 
121 (129)= ILR (1955) Mad 1084= 1955 
Cri L Jour 505 (DB) ** AIR 1969 Pat 
140 (144)= 1969 Cri LJ 631= 1968 Pat 
LJR 589 ** AIR 1963 Mad 415 (41.5. 

416)= 1965 (2) Cri LJ 371= (1965) I 

Mad LJ 322 (DB) ** AIR 1961 Pat 217 
(221, 222)= 1961 (1) Cri LJ 698= 1961 
BLJR 331 (DB) *• 1964 (1) Cri LJ 449 
(451)= 68 Cal WN 693 (DB) ** (1961) 
65 Cal WN 722 (DB). (Entry upon land 
in disobedience of order of injunction.) 

(13) Any act which is calculated to 
disturb the confidence of the public in 
the unquestioned effectiveness of the 
orders of the Court even against the 


highest executive authority is contempt 
of Court. AIR 1953 Orissa 33 (38) = 
1953 Cri L Jour 349 (DB). 

(14) Altercation in the Chambers of 
the Munsiff-Magistrate between Advo- 
cate and Court clerk S — Held that it was 
no more than a mere small tiff of which 
no one should have taken any serious 
notice S.'s complaint demonstrates that 
what next happened in the Court hall 
was a mere verbal wrangle when the 
Court was not in session. Such small 
skirmishes through which there is no 
‘deposing of the authority, justice or 
dignity of the Court’, do not constitute 
contempt of Court. (1969) MLJ (Cri) 
659 (661) (Mysj (DB). 

(15) Obstruction to justice must be 

understood in a very wide sense and it 
would amount to contempt. — It would 
include even anything done to prevent 
the police from investigating into a 
complaint regarding an offence or the 
subsequent Magisterial enquiry into the 
complaint. AIR 1955 All 638 (653) = 

ILR (1956 ) 2 All 470= 1955 Cri L .Jour 
1451 (DB). 

(16) Actual obstruction to or interfer- 

ence with the course of justice is not 
necessary to constitute an act or con- 
duct into a contempt — It is enough if 
the act or conduct in question is cal- 
culated to do so or is likely to have that 
effect. AIR 1953 All 266 (269)= ILR 
(1951) 1 All 80= 1953 Cri L Jour 630 
(DB) ** AIR 1954 Pat 289 (296)= 1954 
Cri L Jour 942 (DB) ** AIR 1954 SC 743 
(746) ** AIR 1969 Delhi 207 (210)= 1969 
Cri LJ 884 (FB) ** AIR 1968 Punj 217 
(233)= 1968 Cri LJ 775= 69 Punj LR 
073 (FB) ** 1968 Ker LT 299= 1968 Ker 
LJ 197 (FB) ** AIR 1959 Cal 174 (176) = 
1959 Cri LJ 316= 62 Cal WN 862 (FB) 
** AIR 1969 Orissa 117 (128)= 1969 Cri 
LJ 763= ILR (1968) Cut 437 (DB) ** 
AIR 1969 Pat 140 (144)= 1969 Cri LJ 

631= 1968 Pat LJR 589 ** AIR 1968 Ker 
301 (306)= 1968 Cri LJ 1424= 1968 Ker 
LT 157 (DB) ** AIR 1967 Ker 177 
(180)= 1967 Cri LJ 1147= 1967 Ker LT 
59 (DB) *• AIR 1965 All 606 (608)= 1965 
(2) Cri LJ 707= 1964 All WR (HC) 724 
** AIR 1964 Pat 446 (449. 4.50)= 1964 

(2) Cri LJ 439= 1964 BLJR 370 (DB) 
** 1963 (2) Cri LJ 219 (222)= 1962 MPLJ 
1121 (DB) ILR (1960) 1 All ,25 ** AIR 
1959 Ker 266 (271, 272)= 1959 Cri LJ 
1075= 1959 Ker LT 102 (DB). 

(17) The tendency of a statement to 
interfere with proper administration of 
law does not depend solely on Its con- 
tents — Much depends on the circum- 
stances in which it is made, its context, 
the person making it, the person to 
whom it is addressed, the nature and 
degree of publicity it receives and other 
like factors — Nor will the Court lose 
sight of prevailing local conditions. 1968 
Ker LT 299= 1968 Ker LJ 197 (FB). 
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Section 1 — Note 2 (contd.) 

(18) It is the elTect of the act or words 
complained of. that is, their tendency to 
interfere with the due course of justice 
or the likelihood of their doing so that 
determines their character as a con- 
tempt. The intention or motive of their 
author is irrelevant to that question. 
AIR 1950 Pepsu 9 (14>= 1 Pepsu LR 
253s= 51 Cri L Jour 1219 (SB) ** AIR 
1958 Orissa 168 (181)= ILR (1958) Cut 
195= 1958 Cri L Jour 1055 (DB) AIR 
1958 Pat 144 (146)= 1958 Cri L Jour 401 
** AIR 1957 All 37 (43)= 1957 Cri L 
Jour 18 (DB) AIR 1956 Pat 321 

(323)= 1956 Cri L Jour 1087 (DB) ** 

AIR 1956 Sau 102 (103)= 1956 Cri L 
Jour 1355 (DB) AIR 1955 Madh B 
183 (185)= 1955 Cri L Jour 1502 (DB) 
** 1968 Ker LT 299= 1968 Ker LJ 197 
(FB) AIR 1968 Ker 301 (306)= 1968 

Cri LJ 1424= 1968 Ker LT 157 (DB) 
AIR 1967 Cal 153 (157)= 1967 Cri LJ 
350 (DBi AIR 1966 Madh Pra 342 

(344)= 1966 Cri LJ 1448= 1966 MPI,J 
821 (DB) ** AIR 1963 Madh Pra 61 (67. 
68, 70)= 1963 (1) Cri LJ 187= 1962 

MPLJ 953 (DB) 1961 (2) Cri LJ 109 
(111)= 1960 Ker LT 338 (DB). 

(19) Nobody can be guilty of contempt 
unless he does an act which constitutes 
contempt. Mere intention to commit 
contempt without doing any act in fur- 
therance is not punishable as contempt. 
AIR 1959 All 686 (688)= 1959 All LJ 
849. 

(20) Knowledge of the pendency of the 
proceeding must exist to complete an 
offence of contempt relating to a pend- 
ing proceeding. AIR 1956 Sau 102 
(104)= 1956 Cri L Jour 1355 (DB) ** 
AIR 1958 Punj 377 (381)= ILR (1958) 
Punj 1723= 1958 Cn L Jour 1225. 

[See however AIR 1966 Cal 411 
(420)= 1966 Cri LJ 883= 70 Cal WN 579 
AIR 1963 Madh Pra 61 (67)= 1963 (1) 
Cri LJ 187 = 1962 MPLJ 953 (DB).) ** 
AIR 1957 All 37 (43)= 1957 Cri LJ 18 
(DB). (No hard and fast rule can be 
laid down regarding the necessity for 
knowledge of pending proceedings in 
contempt cases. It all depends upon 
the nature of act complained of. Where 
the act itself is wrong its necessity may 
be dispensed with but not so where 
there is nothing wrong in the act. In 
some other cases knowledge can be pre- 
sumed.)] 

(21) Contempt is an offence not be- 
cause of its capacity to cause damage 
to the party but because of its adverse 
effects to the cause of justice itself. AIR 
1953 Ail 153 (157)= 1953 Cri L Jour 
402. 

(22) Contempts of Court are of three 
kinds, namely, those which (1) scanda- 
lize the Court (2) abuse the parties con- 
cerned in causes before the Court or 
(3) prejudice the mankind against per- 
sons before the cause is heard. AIR 


1938 Mad 248 (249)= ILR (1938) Mad 
545= 39 Cri L Jour 328 (DB) ** AIR 
1943 Lah 329 (325)= ILR (1944) Lah 
111= 45 Cri L Jour 445 (FB) ** AIR 
1955 Hyd 264 (267)= ILR (1955) Hyd 
571= 1955 Cri L Jour 1590 (DB) 

1945 Lah 206 (207)= 47 Cri L Jour 115 
<DB) 1969 Ker LT 513 (519) = 1969 
Ker LJ 453 (DB). 

(23) There are three categories of con- 
tempt : (i) contempt in respect of 

orders of Court, (ii) contempt by 
letters or pamphlets addressed to the 
Judge who is to decide the case with 
the intention either by threats or fla- 
ttery or bribery to influence his deci- 
sions. and (iii) constructive contempt. de- 
pending upon the influence of an inten- 
tion to obstruct the course of justice. 
AIR 1955 Andhra 156 (159)= ILR (1955) 
Andhra 57= 1955 Cri L Jour 1028 (DB). 

(24 1 A person cannot be prosecuted for 
committing contempt of Court if he is 
instrumental in the breach of a con- 
vention which is against the law for, 
such a convention creates no legal ob- 
ligation and cannot bind parties — 
Wrong information supplied by a party 
to his counsel with a view to secure 
wrongful gain cannot per se be declar- 
ed to be contempt of Court. AIR 1959 
All 211 (213)= 1959 Cri LJ 406= 1958 
All LJ 872 (DB). 

(25) High Court's power to punish 
contempts should be used sparingly. 
AIR 1969 Delhi 304 (308). 

(26) A party in contempt may not be 
heard until he has purged his contempt 
but this general rule has to be given 
effect to only when the alleged contempt 
has the tendency of impeding the cause 
of justice and there is no other way of 
enforcing obedience. AIR 1969 Delhi 
304 (307). 

3. Scandalizing the Court. — (1) Any 
thing done or published, which is cal- 
culated to bring a Court or a Judge of 
that Court into contempt or lower his 
authority is a contempt inasmuch as it 
would amount to scandalizing a Court 
or a Judge. AIR 1050 Sind 1 (1, 2} = 
51 Cri L Jour 810 (FB) ** AIR 1940 Sind 
239 (246)= ILR (1941) Kar 3= 42 Cri 
L Jour 1 (FB) ===* AIR 1958 Orissa 168 
(171)= ILR (1958) Cut 195= 1958 Cri L 
Jour 1055 (DB) *=<= AIR 1969 Orissa 117 
(126)= 1969 Cri LJ 763= ILR (1968) Cut 
437 (DB) 1968 Ker LJ 197= 1968 Ker 
LT 299 (FB) ** AIR 1967 Cal 153 (157) = 
1967 Cri LJ 350 (DB) ** AIR 1966 Cal 
411 (419)= 1966 Cri LJ 883= 70 Cal WN 
579 ** AIR 1967 Cal 216 (229) ** AIR 
1964 Cal 572 (578, 579, 581, 582, 583)-= 
1964 (2) Cri LJ 660= 69 Cal WN 82 

(DB) ** AIR 1962 All 315 (327, 328) = 
1962 (2) Cri LJ 1= 1962 All LJ 235 
(FB). 

(2) The Law of contempt with refer- 
ence to scandalizing the Court itself as 
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Section 1 — Note 3 (contd.) 
enunciated by the decisions of the 
Indian Courts and the Privy Council on 
the date of the Constitution Is “existing 
law" within the meaiung of Article 19 

(2) of the Constitution. ILR (19681 1 Ker 
384 (522)* 1968 Ker LJ 197 (FB). 


(3) Contempt by scandalising the 

Court is not confined to defamation or 
aspersions against any particular Judge 
or bench and in connection with any 
particular case but would embrace de- 
famation or aspersions cast against a 
whole Court in general. AIR 1935 All 1 
(2, 5) (DB) •* 1967 Andh Pra 299 

(322) = 1967 Cri LJ 1470 = ILR (1968> 
Andh Pra 42 (DB) •* AIR 1961 Pat 437 
(438. 439) = (1961) 2 Cri LJ 674 = 

ILR 39 Pat 482 (FB). 

(4) Scandalising the Court may maru- 

fest itself in various ways, but in sub- 
stance, it is an attack on individual 
judges or the Court, as a whole, with or 
without reference to particular cases, 
casting unwarranted and defamatory 
aspersions upon the character or 
ability of the judges. AIR 1967 
Andh Pra 299 (317)= 1967 ^i LJ 

1470= ILR (1968) Andh Pra 42 (DB) 
AIR 1970 Bom 48 (51)= 71 Bom LR 420. 
(Direct attack through newspaper arti- 
cle against particular trial judge by call- 
ing his judgment of conviction as 
strange and whimsical — Article also 
containing sweeping remarks ridiculing 
entire lower judiciary — Article falls 
under category of scandalizing Court 
and constituted contempt of Court.) 


(5) The ground on which unjustified 
and excessive criticism of the judiciary 
is treated as contempt of Court is that 
such unwarranted, unjustified and un- 
occasioned malicious criticism tends to 
undermine the prestige and dignity of 
the judiciary. AIR 1970 Bom 48 (52) — 
71 Bom LR 420. 


(6) Contempt is not confined to cases 
which directly interfere with the ad- 
ministration of justice in pending cases. 
Any conduct, even though it may be 
after the termination of a pending case, 
is contempt of Court where it tends to 
bring the authority of a Court into dis- 
respect or when it amounts to an insult 
offered to the Judge or the dignity of 
the Court. AIR 1926 Ail 623 (628)= 48 
All 711 (SB) AIR 1935 Cal 419 (429 
430)= 63 Cal 217= 36 Cri L Jour 1053 
FB) ** AIR 1958 Punj 273 (280)= ILR 
1958) Punj 1272= 1958 Cri L Jour 952. 
.Imputation of corruption leveUea 
against Judge.) •* AIR 1967 Andh Pra 
299 (323)= 1967 Cri LJ 1470= ILR (1968) 
Andh Pra 42 (DB) ** AIR 1966 All 588 
(589)= 1966 Cri LJ 1361= 1966 All ^ 
547 *♦ AIR 1960 Orissa 132 (136) = 1960 
Cri LJ 1120= 26 Cut LT 116 *• AIR 
1961 Pat 1 (9. 10)= 1961 (1) Cri ^^134 = 
1960 BLJR 541 *♦ AIR 1959 Pat 373 (373. 


371)= 1959 Cri L.) 1013= 1959 BLJR 

352. 


(7) Rajasthan Co operative Societies 

Act (13 of 1965), Sections 37 and 77 (3) 
— Interlocutory order passed under Sec- 
tion 77 (3) by Assistant Registrar to 

stay proceedings before Magistrate under 
Section 37 till further orders with the 
sole purpose to maintain status quo — 
No case for contempt of Court is made 
out against the Assistant Registrar (Obi- 
ter). 1969 Cri LJ 1193 (1197) (DB) (Raj). 

(8) A slander on the entire subordinate 
Judiciary in a province, amounts to a 
clear case of contempt irrespective of 
the truth or otherwise of the allega- 
tions contained in the slander. AIK 
1935 All 38 (39. 40) = 36 Cri L Jour 620 
(DB). 

[But see 1968 Ker LT 299= 1968 Ker 
LJ 197 (FB) ** AIR 1938 Bom 197 
(198)= ILR (1938) Bom 179= 39 Cri 
L Jour 440.3 


(9) Attributing improper motives to 
the Judges of the Court exceeds the 
limits of fair and bona fide criticism and 
amounts to gross contempt. AIR 1953 
sc 75 (76)= 1953 SCR 215 = 

1933 Cri L Jour 519 AIR 1954 Assam 
201 (205)= 1954 Cri LJ 1609 (FB) 

** AIR 1942 Mad 711 (711)= ILR 

(1943) Mad 26= 44 Cri L Jour 162 (SB) 
** AIR 1958 Punj 273 (280)= ILR (1058) 

Punj 1272= 1958 Cri L Jour 952 AIR 

1968 Punj 217 (238)= 1968 Cri LJ 775 = 
60 Pun LR 673 (FB). (Statement alleg- 
ing interference by High Court Judge 
with administration of justice in a sub- 
ordinate Court amounts to contempt of 
Court.) ** AIR 1968 Andh Pra 370 

(374)= (1967) 2 Andh WR 470 (DB) • 
AIR 1967 All 586 (589)= 1967 Cri LJ 
1594 = 1967 All LJ 381 ** (1967) Mad 
LJ (Cri) 233 = 1967 Ker LT 118 (M) 
** AIR 1966 All 588 (589)= 1966 Cri 

LJ 1361 = 1966 All LJ 547 ** 1966 All 
WR (HCj 561 = 1966 All Cri R 339 ** 
AIR 1961 J and K 76 (79. 80) = 1961 
(2) Cri LJ 766 (DB) AIR 1961 Pat 1 
(8, 9) = 1961 (1) Cri LJ 134 = 1960 

BLJR 541 (DB) I960 LJ ®36 = 

1960 MPLJ 441 (DB) •* AIR 1961 Mys 
19 (20 21) = 1961 (11 Cri LJ 111 =?= 

38 Mys LJ 936 ** n V t 

(117. 118, 119, 120)= 1961 (1) Cri LJ 

49R = 63 Puni LR 121. 


(See also AIR 1955 Pat 135 (137) — 
1955 Cri LJ 520 (DB). (Held, publica- 
tion did not suggest dishonest motives 

to Judge.)] 

(10) An allegation that a Judge had 
abused his powers as such and acted dis- 
honestly and in bad faith, prejudice, 
bias and malice in the course of his 
ludicial duties amounts to serious con- 
tempt. AIR 1941 Born 228 (232)= ILR 
(1941) Bom 548= 42 Cri L Jour 723 
DB) ** AIR 1940 Sind 239 (249)= ILR 
(1941) Kar 3= 42 Cri L Jour 1 (FB) =''* 
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AIR 1950 Orissa 168 (171)= ILR (1958) 
Cut 195= 1958 Cri L Jour 1055 (DB) 

AIR 1968 Andh Pra 207 (213)= (1968) 
2 Andh WR 112= 1968 Cri LJ 888 (DB) 
ILR (1968) 1 Ker 384 (411)= 1968 Ker 
LJ 197 (FBI AIK 1967 Cal 153 (155) = 
1967 Cri LJ 350 (DB) **= AIR 1966 All 
495 (497)= 1966 Cri LJ 1106 AIR 1963 
Bom 254 (261. 262)= 1963 (2) Cri LJ 
603= 65 Bom LR 131 (DB). 

(11) A criticism that the Judges of the 
High Court act. in discharging their 
judicial function, upon extra judicial 
considerations, sectional prejudices and 
with unconstitutional practices and dis- 
criminations amounts to a contempt. 
AIR 1954 Hyd 175 (177)=ILR (1954) Hyd 
270= 1954 Cri L Jour 1281 (DB) ■ ‘= 1968 
Ker LT 299= 1968 Ker LJ 197 (FB) ** 
ILR (19581 1 Ker 384 (430)= 1968 Ker 
LJ 197 (FB) AIR 1967 Andh Pra 299 
(317)= 1967 Cri LJ 1470= ILR (1968) 
Andh Pra 42 (DB) AIR 1967 Madh 
Pra 104 (106. 107i= 1967 Cr LJ 498 = 
1966 MPLJ 1096 (DB) =>==•= AIR 1967 Raj 
203 (207)= 1967 Cri LJ 1057= 1966 Raj 
LW 454 (DB) ** AIR 1965 Pat 360 (362) = 
1965 (2) Cri LJ 394= 1964 BLJR 102 

(DB) ** AIR 1960 Pat 430 (446, 447) = 
1960 Cri L,I 1254= 1960 BLJR 622 (FB). 

(12) Sending to the Chief Justice 

scurrilous and extremely oflensive com- 
munication containing allegations and 
abuses against him and copies of the same 
to the Prime Minister, Home Minis- 
ter, the Rajpramukh and the anti-cor- 
ruption Committee constitutes a gross 
contempt. AIR 1954 Hyd 180 (181, 182) = 
ILR (1954) Hyd 170= 1954 Cri L Jour 

1300 (DB). 

rSee also AIR 1961 Pat 360 (361)= 1961 
(2) Cri LJ 362= 1961 BLJR 152 (DB).] 

(13) Scurrilous abuses of Judges by 

themselves may or may not amount to 
contempt of Court, but when they, read 
in the context in which they are, give 
rise to the inference that the Judges by 
their conduct have put themselves in a 
position in which they cannot function 
with independent minds and deal even- 
handed and impartial justice as between 
the Crown and the subjects then there 
can be no doubt that they amount to 
contempt by scandalizing the Court, even 
if the conduct commented upon is 
not one in a cause which had been tried 
or which is pending trial. AIR 1935 Cal 
419 (424)= 63 Cal 217= 36 Cri 

L Jour 1053 (FB) ** AIR 1945 Cal 107 
(123)= ILR (1944) 1 Cal 489 (SB). 

(14) Accusing judicial officers of in- 
competence and their work as one which 
did not inspire public confidence amounts 
to contempt. AIR 1954 SC 10 (15) = 
1953 SCR 1169= 1954 Cri L Jour 238 ** 
AIR 1958 Orissa 168 (171)= ILR (1958) 
Cut 195= 1958 Cri L Jour 1055 (DB) ** 
AIR 1958 PunJ 273 (280)= ILR (1958) 


Punj 1272= 1958 Cri L Jour 952 ** AIR 
1951 Vindh Pra 14 (15) ** AIR 1967 SC 
1494 (1497)= 1967 Cri LJ 1380= (1967) 3 
SCR 163 AIR 1967 Andh Pra 299 
(318)= 1967 Cri LJ 1470= ILR (1968) 
Andh Pra 42 (DB) ** AIR 1965 Pat 227 
(237, 238)= 1965 (I) Cri LJ 48= 1966 

BLJR 15 (DB) *« (1963) 1 Cri LJ 543 
(544. 545) (Madh Pra). (Public Prosecu- 
tor alleging in transfer application that 
the newly appointed Addl. Sessions 
Judge would find it difficult to deal in- 
stantly with important points oflawthat 
would crop up.) 1961 (2) Cri LJ 109 
(111)= I960 Ker LT 338 (DB) ** AIR 
1960 Orissa 132 (134, 135. 136)= 26 Cut 
LT 116= 1960 Cri LJ 1120. 


(15) Remarks that “in many instances 
judgments of High Court were corrected 
by Supreme Court and in many instances 
Supreme Court held that High Court 
has abused powers given to it” tend to 
lower the authority of the High Court 
and bring the Judges into contempt. 
AIR 1958 Orissa 168 (183)= 1958 Cri LJ 
1055= ILR (1958) Cut 195 (DB). 

(16) Describing the proceedings of 
High Court as tamasha constitutes a 
contempt of Court. AIR 1945 Cal 107 
(121)= ILR (1944) 1 Cal 489 (SB). 

(17) A criticism suggesting that public 
confidence has sufl'ered by the manner 
in which the High Court wrote its judg- 
ments and to restore that confidence 
judgments should be written differently 
amounts to contempt. AIR 1935 Lah 212 
(212)= 16 Lah 266= 36 Cri L Jour 837 
(SB). 

(18) A Judge or a Magistrate who con- 
temptuously refers to the order of another 
Judge as a foolish ord^ and charac- 
terises the Judge a foolish Judge com- 
mits a serious contempt. AIR 1949 Lah 
270 (273)= Pak LR (1949) Lah 437= 5! 
Cri L Jour 44 (FB). 

(19) A statement that a Judge ignores 
arguments and authorities in the cases 
tried by him and hence the life and 
liberty of persons tried by him are al- 
ways in peril amounts to a serious con- 
tempt. AIR 1929 Pat 72 (77)= 30 Cri 
T.. Jour 741= 8 Pat 323 (FB). 

(20) Allegations in an application pre- 
sented to a Magistrate having the double 
eiTect of creating a feeling of embarrass- 
ment to the Magistrate in the dis- 
charge of his duties as a Court there- 
by preventing him from doing justice 
freely and unhesitatingly and of iin* 
pairing the confidence of the litigants in 
placing reliance upon the Court’s ad- 
ministration of justice, amounts to con- 
tempt. AIR 1959 Madh Pra 238 (240) = 
1959 Cri LJ 842= 1959 MPLJ 781 (DB). 


(21) Allegation by Solicitor engaged 
in case that Judge has prejudged issue 
of fact before evidence has been called 
on either side amounts to contempt of 
Court known as scandalizing Court. 
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AIR 1942 Bom 331 (331. 332)= 41 Cri L 
Jour 93. 

(22) A pamphlet which contains re- 
flections of a serious nature on the con 
duct and character of one of the par- 
ties to a pending proceeding and also 
states that the ultimate decision would 
be in favour of that party in which case 
there would be a miscarriage of law and 
justice amounts to a clear contempt. 
AIR 1939 Cal 672 (673)= ILR (1939) 1 
Cal 399= 41 Cri L Jour 148 (SB). 

(23) A criticism of the judgment of 
the lower Court when the matter is 
pending in appeal before the higher 
Court is in the nature of a preliminary 
trial by the person who has criticised 
the judgment and an affront to the dig- 
nity of the appellate Court and as such 
amounts to a contempt. AIR 1933 Cal 
118 (123)= 60 Cal 603= 34 Cri L Jour 
662 (DB). 

(24) A criticism that an order passed 
by the Court has emboldened the op- 
posite party to commit acts injurious to 
the complaining party does not amount 
to a contempt as there is nothing in it 
which amounts to a contemptuous refer- 
ence to the Court. AIR 1937 Pat 124 
(125, 127)= 38 Cri L Jour 412 (DB). 

(25) Judicial officers and Magistrates 
we not entitled to criticise the judg- 
ments of the High Court to which they 
are subordinate and if they do that 
even in the course of their judgments 
mey commit a contempt of the High 
Court. AIR 1953 Madh B 60= 1953 Cri 
L Jour 570. 

(26) An open insult and disrespect 
shown to a judicial officer amounts to 
a contempt of Court. 1954 BLJR 46 (51). 

. (2'7) A person who disturbs the Court 
by talking loudly in the corridor of the 
and defies the authority of police 
official who, upon the Court’s orders, 
him to observe silence, interferes 
with administration of justice and such 
conduct amounts to contempt of Court. 
1963 (2) Cri LJ 62 (63) (All). 

(28) Counsel’s statement before Full 
Bench that his client does not wish 
matter to be argued before the Bench as 
constituted amounts to a deliberate and 
intentional insult to the Court. AIR 
1932 Lah 485 (485) (FB). 

(29) Counsel who sign applications or 
pleadings containing matter scandaliz- 
mg the Court without reasonably satis- 
lying themselves about the prima facie 
existence of adequate grounds therefor 
with a view to prevent or delay the 
course of justice, are themselves guilty 
of contempt of Court and they cannot 
claim any privilege. AIR 1959 Madh 
Pra 238 (240)= 1959 Cri LJ 842= 1959 
MPLJ 781 (DB) •• AIR 1968 Andh Pra 
370 (374)= (1967) 2 Andh WR 470 (DB) 


AIR 1959 Orissa 89 (94, 95)= ILR 

(1958) Cut 631= 1959 Cr LJ 636 (DB). 

(30) Threatening a Judge on account 
of a certain judicial act of his to expose 
him by publishing a pamphlet amounts 
to a contempt of Court inasmuch as that 
is calculated to lower the prestige of the 
Court and make people lose confidence 
in the ju.stice administered bv that 
Court. AIK 1956 Him Pra 49 (50)= 1956 
Cri L Jour 1317. 

i3I) If a threat of action at law is 
held out t<i a Magistrate unless he apo- 
logizes. for what he did acting in his judi- 
cial capacity, even if what he did was 
not slrictlv justifiable, that constitutes 
contemj)t. AiR 1966 Madh Pra 342 
(315)= 1966 Cri LJ 1448= 1966 MPLJ 
821 (DB). 

(.32) Accusing a Judge «»f discourteous 
treatmetU of the bar coupled with a 
warning that if he persisted to do so 
measures would be taken amounts to a 
contempt. AIR 1950 Sind 1 (1. 31= 51 
Cri L Jour 810 (FBi ’ AIR 196! Cal 
495 (498)= 1961 (2) Cri LJ 334= ILR 

(19621 I Cal 304 iFB), 

(33) Comments having tendency to 
overawe Public Prosecutor coupled with 
threat constitutes contempt. AIR 1961 
Pat 1 (9, 10)= 1961 (1) Cri LJ 134= 1960 
BLJR 541 (DB) ** AIR 1961 Pat 217 
(221. 222)= 1961 (1) Cri LJ 698= 1961 

PLJR 331 (DB). 


(341 Attacks made by n party to a 
proceeding on opponents’ advocate out- 
side the Court after termination of the 
proceedings and having no relation to 
the proceedings which had terminated 
cannot be considered to be scandalising 
the Court or administration of justice. 
AIR 1956 Mad 621 (6251= ILR (1956) 
Mad 1239 (DB). 

(35) Fair and reasonable criticism of 

the conduct and character of the Judges 
in relation to the judicial duties dis- 
charged by them does not amount to a 
contempt. AIR 1954 SC 10 (13. 14) — 
1953 SCR 1169= 1954 Cri L Jour 238. 

(AIR 1950 All 556 (FBI. Reversed.) ** 
AIR 1950 Sind 1 (2)= 51 -Jour 810 

(FB) ** AIR 1954 Cal 403 (403)= ILR 
(1956) I Cal 99= 1954 Cri L Jour 1160 
(DB) ** AIR 1954 Pat 203 (210)— 32 Pat 
1069= 1934 Cri L Jour 533 ^ AIR 1959 
Pat 262 (266. 267)= 1959 Cn LJ 754- 

1958 BLJR 802 (DB). 

rSee also AIR 1960 Pat 326 (328)= 1960 

Cri LJ 979 (DB).! 

(36) To say that a Judge, in his judi- 
cial capacity, made remarks which could 
not be expected from any sane man does 
amount to a serious contempt. AIK 

1959 Pat 262 (267. 268)= 1959 Cn LJ 
754= 1958 BLJR 802 (DB). 

(.37) Private communications with 
.fudges touching upon merits of case — 
Such communication tends to bring 
Courts into disrepute and undermine 
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respect of people for laws and Courts. 

AIR 1969 Delhi 319 (320j (DB). 

1 38) Bona fide complaints against judi- 
cial oilicers addressed to authorities to 
seek redress for some grievances and 
not intended to exert pressure upon them 
In the exercise of judicial functions or 
to diminish their authority as Judges by 
vilifying them cannot be treated as con- 
tempts. AIR 1950 All 549 (553. 554)= 51 
Cri L Jour 1500 AIR 1958 J and K 19 
(19l= 1958 Cri L Jour 636 (FB) 1968 
MPLJ 725= 1968 Jab LJ 678 (DB) 

1965 (2) Cri LJ 268 (269)= 1964 All WR 
(HO 347 (DBl (1963) 1 Cri LJ 818 
(819) (Cal). 

(39) Letter to superior Court asking it 
to see and verify as to real situation in 
cases pending before lowgr Court -- 
On facts, held, contempt proceedings 
were not warranted — Discouraging ap- 
proach to superior Court with request to 
sciutinise proceedings pending before 
lower Court, held, not commendable. AIK 
1969 Delhi 291 (294, 295) (DB). 

(40) A defamatory attack on a 

Judge unless it is also calculated to in- 
terfere with the due course of justice 
or proper administration of law by such 
Court will not be treated as a contempt 
of Court. AIR 1954 SC 10 (14) = 1953 
SCR 1169= 1954 Cri L Jour 238 ♦* 

(1965) 2 Andh LT 170 (DB) ** AIR 1959 
Punj 319 (321, 322)= 1959 Cri LJ 896-= 
61 Pun LR 459 (DB). 

(41) When allegations made against a 
judicial olTicer in an application for 
transfer of a proceeding from his Court 
are found to have been based on mis- 
taken and misconceived view of the 
facts, it is a technical contempt of 
which the Court does not take notice. 
AIR 1968 Punj 217 (231)= 1968 Cri LJ 
775= 69 Punj LR 678 (FB). 

(42) A petition addressed to the exe- 
cutive authorities, however much vile an 
attack it may contain against a Magis- 
trate in respect of his disposal of a parti- 
cular case, cannot amount to a contempt 
inasmuch as it neither interferes with 
the due administration nor is it cal- 
culated to lower the prestige of the 
Court by undermining public confidence. 
AIR 1954 All 308 (309)= ILR (1954) 2 
All 278= 1954 Cri L Jour 645 (FB). 

(43) Criticism of Judges in relation to 
something done by them which has abso- 
lutely no relevance to their position as 
Judges does not amount to a contempt. 
AIR 1943 PC 202 (204, 205)= 70 Ind App 
216= ILR (1944) Kar (PC) 7= ILR (1944) 
All 32= 46 Cri LJ 318. ((1942) Oudh WN 
6 (20) (DB), Reversed.) 

(44) Any criticism of a retired Judge 
is not likely to interfere with the due 
administration of justice and hence does 
not constitute contempt. AIR 1962 Assam 


96 (98) = ILR (1962) 14 Assam 323 

(DB). 

(45) Criticism of the executive acts of 
a Judicial ollicer where he possesses both 
executive and judicial functions does not 
amount to contempt. AIR 1950 All 549 
(551)= 51 Cri LJ 1500 ♦♦ AIR 1961 Ker 321 
(324)= 1961 (2) Cri LJ 771= 1961 Ker 
LT 345. 

(46) A Court does not perform any 
judicial act by rejecting a complaint and 
hence a criticism of the rejection cannot 
be considered to be a criticism of a judi- 
cial act amounting to a contempt. AIK 
1937 Pat 124 (126)= 38 Cri LJ 412 (DB). 

(47) Appearing before a Court in a 
state of drunkenness without anything 
more is not a contempt of Court. AIR 
1956 All 258 (263)= ILR (1956) 1 All 
656= 1956 Cri LJ 679 (DB). 

(48) Though notings in Secretariat files 
may be confidential, once copies of such 
notings are taken out and circulated, 
they cease to be confidential and any 
remarks therein which are prima facie 
derogatory to the dignity of Court, may 
amount to contempt. AIR 1959 Orissa 
116 (117)= 1959 Cri LJ 884= ILR (1958) 
Cut 549 (DB). 

4. Disobedience to orders of Court. — 

(1) An action by way of a writ is an 
action in personam and disobedience of 
the order therein is punishable in con- 
tempt. AIR 1954 Hyd 33 (33)= ILR 
1953) Hyd 616 (DB) *♦ AIR 1969 SC 329 
(335)= (1969) 1 SCJ 805= 71 Bom LR 
438. 

(2) It is competent for the person 
against whom a writ has been issued to 
raise the objection, at any point of time, 
that the writ is not in conformity with 
judgment or is in excess thereof. AIR 
1965 Cal 484 (487, 488)= 1965 (2) Cri LJ 
471 

(3) Disregard of an order in rem such 
as grant of probate, is contempt. (1968) 

1 Mys LJ 273 

(4) However highly placed the State 
official may be, who is responsible, he 
may be sent to prison by the High Court 
if he is guilty of flouting the orders of 
the High Court or of interfering with 
the course of justice or with the right 
of a subject to come to the Court for re- 
dress of his grievances. AIR 1952 Cal 
562 (563)= 1952 Cri L Jour 1255 (DB). 

(5) Disobedience to an order of injuiK- 

t:on would be a contempt although the 
order was passed in circumstances in 
which the Court was not justified in 
passing it. (1950) 55 Mys HCR 148 J 149, 
150) AIR 1969 Andh Pra 47 (54)- 

1969 Cri LJ 149= (1968) 1 Andh WR 382 
(DB). _ 

[See however 1966 Raj LW 637" ILR 
(1966) 16 Raj 756 (DB).] 

(6) The person who acts in contraven- 
tion of order restraining him from pr^* 
ceeding with a certain action commiw 
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a contempt despite the fact that he act- 
ed in the belief under advice that the 
order is wrong in law. AIR 1937 Cal 601 
(602)= 39 Cri L Jour 654. 

(7) Person wilfully disobeying order of 
Court prohibiting him from performing 
marriage of minor in his custody, is 
guilty of criminal contempt. AIR 1940 
Nag 203 (207)= ILR (1942) Nag 45= 41 
Cri L Jour 803. 

(8) Disobedience to an order by Chief 

Judge of Presidency Small Cause Court 
under Section 6-A, Mussalman Wakf Act. 
directing to furnish accounts within 30 
days, on the plea that the property in 
respect of which it is made is not wakf 
property, amounts to contempt of Court. 
AIR 1942 Bom 154 (154)= 43 Cri L Jour 
667 (DB). (AlTirmed in AIR 1945 PC 
147= 72 Ind App 226= 47 Cri L Jour 

61= ILR (1945) Kar (PC) 355= ILR 
(1945) Bom 959.) 

(9) Accused evading warrant of arrest 
and misrepresenting in revision applica- 
tion that he was in jail is guilty of con- 
tempt of Court. AIR 1940 All 386 (387) = 
ILR (1940) All 507= 41 Cri L Jour 741 
(DB). 

(10) It is a serious contempt to as- 
.sault. ill-treat or threaten a process-ser 
ver or a baiiilT engaged in his duty. AIR 
1959 Punj 627 (629) = 1959 Cri LJ 1466 
= 61 Pun LR 661. 

(11) The failure of a Counsel to com- 
ply with the order of the Court which 
while refusing him permission to with- 
draw from the cause directed him to 
conduct the case amounts to a contempt 
of the Court. AIR 1958 Mad 122 (125). 

(12) If a third party interferes 
with the property although alleg- 
ing himself to be the representative-in- 
interest of the party under restraint and 
the latter merely keeps quiet without in 
any way aiding or abetting him he 
cannot be said to have committed a 
contempt by disobeying the order of 
Court. AIR 1938 PC 295 (299, 300) = 
ILR (1939) Kar (PC) 42= 17 Pat 770 
** AIR 1965 Orissa 222 (224) = 31 Cut 
LT 509 = 1965 (2) Cri LJ 796 (DB). 

(13) Although a direction which a 
Court is authorised to give by a statute 
nriay, in the context in which the word 
‘direction’ is used in the statute, amounts 
to an order, the disobedience of which 
would be contempt, a direction which 
the Court is authorised to give only in 
its consultative capacity cannot amount 
to any such order. AIR 1945 Sind 81 
(89, 92, 93) = ILR (1943) Kar 384 = 47 
Cri L Jour 283 (FB) **1964 (1) Cri L.) 
362 (365. 3661 (All). 

(14) Violation of an order which is of 
an ambiguous and contingent charactei 
the directions in it being dependent on 
certain other facts which are left un 
determined by the order cannot amount 


to u contempt. AIR 1958 Cal 474 (481) = 
1958 Cri L Jour 1162 (1967) 9 Law 

Rep 141 (DB). 

(15) Disobedience to an order of Court 
made without jurisdiction doe.s not 
amount to a contempt. AIR 1949 Lah 131 
(155) = Pak LK (1949) Lah 215 = 50 
Cri L Jour 598 (FB). 

I But see AIR 1966 Mad 53 (55. 56) ^ 

1966 Cri LJ 146 = 78 Mad LW 437 
(DB).] 

1 16) Where a Commissioner while exe- 
cuting the order of Court, exceeds in 
his rights, disobedience to him does not 
amount to contempt of Court. AIR 1959 
All 211 (213. 214) = 1959 Cri LJ 406 = 
1958 All LJ 872 (DB). 

(17) Where a decree directed the 
General Manager of the Eastern Railway 
to withdraw forthwith the order of sus 
pension passed against the plaintill. dts 
obedience of the mandatory injunction 
will not ipso facto constitute contempt 
of Court if the time prescribed by 
Section 82 i2i. C. P. C. has not expired. 
AIR 1960 Cal 454 (455) = 1960 Cri LJ 
903 (DB). 

Wilful disobedience necessary. 

118) Disobedience of orders of Court in 
order to constitute punishable contempts 
must be wilful. AIR 1953 Nag 179 (180) = 
ILR (1952) ,Nag 9.50 = 1953 Cri L Jour 
1025 *^ AIR 1951 Orissa 230(231) (DB) 

»* AIR 1960 SC 190 = 1960 Cri LJ 282 
= ILR (1959) Cut 385. (AIR 1952 Orissa 
215. Reversed.) 1968 Cri LJ 268 (270) 
(Punji 1968 Cr LJ 704 (Punj) ** AIR 

1967 All 295 (299) = 1967 Cri LJ 682 
1966 All Cri R 413 = 1966 All WR 

(HC) 693 ** AIR 1965 Cal 484 (486) = 
1965 (2) Cri LJ 471 * AIR 1960 All 231 
(234)= 1960 Cri LJ 442 = 1960 All LJ 
247 (DB). 

(19) The mere unintentional disobe- 
dience to judgment order or process of 
Court amounts to a contempt in theory 
f»nly and does not render the respondent 
liable to punishment. AIR 1954 Pat 513 
(520) = 33 Pat 603 = 1954 Cri LJ 1593 
(DBl *• AIR 1957 Pat 528 (533) = 36 Pat 
955 = 1957 Cri L Jour 1156. 

[See however 1964 (1) Cri LJ 449 (453) 

= 68 Cal WN 693 (DB).] 

(20) Knowledge of the order of Court 
and the deliberate disregard of it are 
essential to constitute contempt. AIR 
1952 Cal 919 (927) = ILR (1953) 1 Cal 
355 = 1953 Cri L Jour 136 ** AIR 1955 
All 483 (486) = ILR (1955) 2 All 46 = 
1955 Cri L Jour 1223 (DB) ILR (1953) 

3 Raj 85 (92) •• (1968) 2 Andh WR 587 
= 1968 Mad LJ (Cri) 766 (DB) ** AIR 
1969 Andh Pra 47 (53) = 1969 Cri LJ 
149= (1968) 1 Andh WR 382 (DB) ** AIR 
1969 Punj 60 (62) = 1969 Cri LJ 320 = 
70 Pun LR 1042 (DB) AIR 1967 All 
394 (396. 398) = 1967 Cri LJ 980 = 

ILR (1965) 2 All 790. 

[Sec also (1968) 2 Andh WR 208 = 

1968 Mad LJ (Cri) 531 (DB) ** 1969 Cri 
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LJ 1571 (1573) (DB) (Delhi) -i* AIR 1958 
Puni 180 (182) = ILR (1958) Punj 580 = 
1958 Cx'i L Jour 685. (Injunction granted 
against municipal corporation binds all 
its oiricers although they were not 
parties to suit in which order was pass- 
ed • — Disobedience by them with know- 
ledge of the injunction renders them 
liable for contemi^t even if order had 
not been served on them.) " AIR 1965 
Orissa 222 (224) = 31 Cut LT 509 = 

1965 (2) Cri LJ 796 (DB).] 

(21) There can be no disobcdietice by 
a person of an order passed by a Court 
which has not been brought home to 
him by personal service on him in the 
manner required by law. AIR 1952 Mad 
180 (180) = 1952 Cri L Jour 389 AIR 
1952 Cal 702 (705) (1968) 70 Punj LR 

214 = 1968 Cur LJ 116. 

(221 Mere non attendance in Court 
where there is no credible evidence of 
the summons having been served on a 
person is not suilicient to show that he 
has committed the offence of contempt 
of the summons. AIR 1952 Pat 243 (244) 
= 1952 Cri L Jour 796. 

(23) In the matter of a prohibitory 
Older it is not necessary that the order 
should have been served upon the 
party against whom it has been grant- 
ed in order to justify committal for 
breach of such an order, provided it is 
proved that the person complained 
against had notice of the order aliunde. 
AIR 1962 SC 1089 (1093) = 1962 (2) Cri 
LJ 236 ^ 1962 Sup (3) SCR 127 ** AIR 
1964 Assam 92 (97, 98) = 1964 (2) Cri 
LJ 139 (FB) ** AIR 1962 Pat 280 (281. 
282) = 1962 (2) Cri LJ 87 = 1961 BLJR 
878 (FB) AIR 1947 Bom 468 (471) = 
49 Bom LR 450. 

(24) In the case of prohibitive orders, 
the fact that they were not served on 
the olTicers concerned is not a defence 
to their liability for contempt of Court, 
if they came to know of the orders 
from a source whose authenticity they 
cannot doubt. (1967) 1 Andh WR 129 
(DB) ** AIR 1968 SC 1348 (1350) = 
1968 Cri LJ 1514 = (1969) 1 SCJ 11 ** 
(1968) 2 Andh WR 203 = 1968 Mad LJ 
(Cri) 531 (DB). 

Disobedience by Public Officers or 
Courts, 

(25) An officer who deliberate- 
ly disobeys the order of the Court and 
the officer by whose negligence such dis- 
obedience became possible both must be 
held to have committed contempt of the 
Court which passed the order. AIR 1958 
Orissa 69 (74) = 1958 Cri L Jour 541 ** 
AIR 1968 Delhi 208 (210) = 1968 Cri LJ 
1265 = (1968) 70 Pun LR (D) 96 (FB). 

(26) Intentional disobedience to an 
order of a superior Court amounts to a 
contempt on the part of the subordinate 


judicial officer. AIR 1952 All 56 (58) = 
ILR (1953) 2 All 332 = 1952 Cri L Jour 
223 AIR 1953 Madh B 60 (61) = 1953 
Cri L Jour 570 ** AIR 1961 SC 1367 
(1370) =. 1961 (2) Cri LJ 438 = ( 1962 ) 1 
SCR 319 AIR 1967 All 394 (396, 398) = 
1967 Cri LJ 980 = ILR (1965) 2 All 790 
1966 All Cr R 128 = 1966 All WR 
(HC) 204 AIR 1961 Ker 194 (196) = 
1961 (2) Cri LJ 89 == 1961 Ker LT 130. 

(27) Order by High Court to Officer 
— He cannot judge correctness of order 
himself and take any action contrary to 
or inconsistent with the same on the 
basis of his own judgment. AIR 1969 
Mad 232 (233). 

(28) A subordinate judicial officer who 
avoids or circumvents the order of the 
Superior Court commits contempt of 
Court. AIR 1950 Dacca 19 (Prs. 19, 20) =* 
51 Cri L Jour 1561 (DB) ** AIR 1955 
All 161 (162) = ILR (1955) 2 All 320 
= 1955 Cri L Jour 436 (DB) ** 1967 
Cri I,J 1441 (1442) (Pat). 

(29) Failure to return the documents 
to the record of Appellate Court, after 
express notice, is an act of grave con- 
tempt on the part of the party concern- 
ed. 1962 Ker LT 354. 

(30) Appeal against conviction by ac- 
cused dismissed by High Court and ac- 
cused directed to surrender to bail — 
Additional District Magistrates not 
carrying out orders — Time allowed to 
accused which was in contravention of 
Rule 43 (5) of the Criminal Rules and 
Orders — Additional District Magistrates 
members of Indian Administrative Ser- 
vice inexperienced in Court procedure 
and relying on Bench Clerk — Held* that 
the Additional District Magistrates were 
guilty of contempt of Court but in the 
circumstances High Court would accept 
apology tendered by them — Laxity in 
judicial administration in the District 
deplored. AIR 1969 Cal 602 (604) (DB). 

(31) An officer of Court such as a 
receiver commits c:ontempt of Court if 
he fails to obey an order of the Court 
even where the breach complained ^ 
a failure to pay a sum of money. The 
fact that somebody has stood surety foi 
t.he payment cannot render him if^mune 
from the consequences of his disobedi- 
ence. AIR 1932 Bom 638 (641, 642). 

(32) Where a Court sub-inspector deli- 
berately flouted the order of Court for 
confining the accused in the jail and 
confined him in the Court lock-up by 
obtaining an order from the sub divi- 
sional officer to enable him to do so it 
was held that both he and the sub-div^ 
sional officer who passed the ordw oo 
the mere representation of the Coun 
sub-inspector and without even 
taining what were the terms of tne 
order of the Court had committed wn- 
tempt. AIR 1951 Pat 451 (2) (452, 453) 
(DB). 
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[See also AIR 1968 Bom 273 (277) — 
1968 Cri LJ 903 = 69 Bom LR 859 
(DB).] 

(33) An officer who is chargeu by an 
order of Court, passed in favour of a 
party, with the duty of giving effect to 
It commits contempt by his failure to do 
so for a long time although such failure 
is not due to any intention to flout the 
order. AIR 1951 Cal 397 (398) (DB). 

[But see 1968 Cri LJ 704 (Punj).] 

(34) An officer to whom summonses 
are sent by Court for service upon a 
subordinate of his commits contempt by 
refusing to serve the same unless such 
refloat is based on the ground of non- 
availability of the subordinate officer. 
AIR 1958 Raj 293 (294) = ILR (1958) 8 
Raj 632 = 1958 Cri L Jour 1348. 

(35) Failure by Police to make any 
report on the matter referred to them 
under Section 202, Cr. P. C., is a con- 
tempt of the authority of the Magistrate. 
AIR 1959 Manipur 30 (31) = 1959 Cri 
LJ 742. 

(36) A municipal commissioner even 
though he has the power to decide a 
question of title as between an applicant 
for permission to build and a party op- 
posing the application would be commit- 
ting a contempt if he were to exercise 
that power and refuse the permission 
where the applicant in a proceeding 
before the High Court to which the 
municipal corporation was a party hao 
obtained a direction to the corporation 
to give ■ the permission and leave the 
objecting party to get his title decided 
in a civil suit. AIR 1958 Andh Pra 170 
(172) = ILR (1957) Andh Pra 559 == 
1958 Cri L Jour 349. 

(37) Although a bailiff in attempting 
to deliver possession used force in a man- 
ner which was not warranted by the 
rules of the High Court a charge of con- 
tempt of Court was held could not be 
sustained against him. AIR 1956 Cal 249 
(253) = 1956 Cri L Jour 734 (DB). 

(38) Where all that the Government 
undertook before Court in a proceeding 
was that certain confiscated goods will 
not be sold within a month from the 
date on which their order in revision is 
communicated to the petitioner it was 
held that the Government did not com- 
mit a contempt by not deciding the revi- 
sion within a month. AIR 1957 SC 478 
(482) = 1957 SCR 701. 

(39) The disobedience of directions of 
the High Court by a subordinate court 
which is not intentional but which is 
only due to its carelessness and ignor- 
ance of the law does not amount to con- 
tempt of Court. AIR 1953 Pat 99 (100) = 
1953 Cri L Jour 816 (DB) ** AIR 1967 
Andh Pra 219 (229) = 1967 Cri LJ 
984 = ILR (1967) Andh Pra 487 (DB). 

(40) Where a mandatory direction 
issued by the High Court to certain 


officers was not served on them pcr.son- 
ally they cannot be committed in 
contempt for a disobedience of the direc 
lion. AIR 19.53 Cal 98 (98) = ILR (1953) 
1 Cal 295 1953 Cri L .lour 31M5. 

(411 Where the District Magistrate, 
being nwny (in lour wlien an order ot 
the High Court releasing certain detenus 
reached his office, was not aware of it 
and some delay was caused due to the 
inexperience of his clerks in releasing 
the detenus it was held that he had com- 
mitted no contempt, AIR 1953 SC 436 
(437) = 31 Pat 182 = 1953 Cri L Jour 
1837. 

(42) But for the fact that the order 
had not been communiicated to him in 
time by his superior officer the magis- 
trate would have committed a contempt 
of the High Court by proceeding with the 
trial of a case notwithstanding the stay 
order passed by the High Court. AIK 
1952 Orissa 167 (167) = 1952 Cri L Jour 
924 ♦* AIR 19G9 SC 189 (193) = 1969 Cri 
LJ 401 = (1969) 1 SCJ 533. 

(43) A magistrate cannot be said to 
commit a contempt of Court by not 
taking action on an order of a Superior 
Court delivered to him at his house. 
AIR 1956 All 417 (420) = 1956 Cri L 
Jour 852 (DB). 

(44) A person ordered to be released 
on a writ of habeas corpus cannot be 
arrested before he reaches home only 
under a civil process. Therefore if he 
i.s arrested under a warrant of commit- 
ment issued under Bengal State Pri- 
soners Regulation 3 of 1818 immediately 
on release, even in the Court itself when 
it is not sitting or within the precincts 
of the Court when it is sitting, it would 
not amount to a contempt. AIR 1945 Ca) 
107 (119) = ILR (1944) 1 Cal 489 (SB). 

(45) An order of allotment of land 

by the Rehabilitation Authorities is not 
a proceeding for delivery of possession, 
and, therefore such an order made with 
full knowledge of an order of the High 
Court staying proceedings for delivery 
of possession does not amount to con- 
tempt of Court. (1951) 53 Pun LR 276 

(277). 

(46) The failure of a subordinate Judge 
or Magistrate to enquire into the truth 
of the information given to him by a 
party by the production of a letter 
from the advocate who appeared in the 
.superior Court to the effect that the 
superior Court has ordered stay of the 
proceedings pending before him and to 
stay the proceedings accordingly would 
not amount to a contempt of Court. AIR 
1951 Pat 494 (497) = 52 Cri L Jour 638 
(DB) »♦ AIR 1954 Pat 554 (555) = 1954 
Cri L Jour 1789 ** AIR 1961 SC 1367 
(1370) = 1961 (2) Cri LJ 438 = (1962) 

I SCR 319. 

[But see AIR 1969 Pat 151 (153) ** AIR 
1960 Orissa 18 (20, 21, 22) = 25 Cut LT 
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= 1950 Cri LJ 261 (2) ** AIR 1959 
Puni 205 (2051 = 1959 Cri LJ 643 = 

61 Pun LR 321.] 

Disobedience by third parties. 

(47) Where party is not bound by an 
order of the Court his disobedience 
thereto is no contempt even though his 
interest is only an interest derived from 
the party against whom the order was 
made. AIR 1952 Cal 452 (453)= ILR 
(1953) 1 Cal 261 = 1952 Cri L Jour 971 

AIR 1938 PC 295 (299. 300)= ILR 
(1939) Kar (PC) 42 = 17 Pat 770 ** ILR 
(1950) All 333 (345) (DB) AIR 1962 
Pat 280 (282) = 1962 (2) Cri LJ 87 = 
1961 BLJR 878 (FB). 

FBut see (1968) 2 Andh WR 208 = 

1968 Mad LJ (Cri) 531 (DB) ILR 
(1964) Andh Pra 571 (DB).] 

(48) A direction given by Under Sec- 
retary to Board of Revenue to Magis- 
trates to ignore decision of State High 
Court, which is binding on them, is a 
flagrant interference with administra- 
tion of justice by Courts and clear con- 
tempt of Court. AIR 1961 SC 1315 (1316) 
= 1961 (2) Cri LJ 437 = (1962) 1 SCR 
826. (ILR (1958) Cut 496. Affirmed.) 

(49) A writ issued in equity binds 
only the person named therein and there- 
fore the disobedience of it by any other 
person, although he claims interest 
through the person bound, would not 
amount to contempt. AIR 1949 Pat 39 
(40) = 27 Pat 414 = 49 Cri L Jour 639 
(SB) ** AIR 1967 Andh Pra 219 (226) = 
1967 Cri LJ 984 = ILR (1967) Andh Pra 
487 (DB). 

(50) A Court has undoubted jurisdic- 
tion to commit for contempt a person 
not included in an injunction and/or 
not a party to the action, who knowing 
of the injunction, aids and abets a de- 
fendant in committing a breach of it. 
AIR 1967 Andh Pra 219 (226) = 1967 
Cri LJ 984 = ILR (1967) Andh Pra 
487 (DB) **1968 Cri LJ 671 (672) = 72 
Cal WN 927 ** AIR 1965 Orissa 222 
(224) = 1965 (2) Cri LJ 796 = 31 Cut 
LT 509 (DB). 

(51) An order of injunction passed 
against a Municipal Corporation is bind- 
ing upon all individuals who act on 
behalf of the corporation even though 
they were not parties to the suit in 
which the order was passed and if those 
persons with knowledge of the order 
disobey it they would become liable for 
contempt. AIR 1958 Punj 180 (183) == 
ILR (1958) Punj 580 = 1958 Cri L Jour 
685. 

Breach of undertaking given to the 
Court. 

(52) Breach of an undertaking 
given to a Court by a party in a pend- 
ing proceeding on the faith of which 
the Court sanctions a particular course 
of action is misconduct amounting to 
contempt. AIR 1955 Cal 182 (183) = 


1955 Cri L Jour 654 (DB) ** AIR 1929 
Bom 417 (417) ** AIR 1953 Cal 627 (629) 
= 1953 Cri LJ 1414 (DB) ** (1964) 68 
Cai WN 148 (DB) ** 1964 All Cr R 358 
= 1964 All WR (HC) 504. 

(1966) 7 Law Reports 326 

= (1966) 2 Mys LJ 288 (DB).] 

an order restraining a cer- 
tain party from doing something was 
passed after he had given his under- 
taking not to do that thing his dis- 
obedience amounts to contempt even 
though the order was not served on him 

= 33 Cri T. .Tour 

9-45 (DB). 

(54) A person commits contempt of 
Court by making a false representation 
application for the purpose of 
obtaining a favourable order. 1966 All 
WR (HC) 776 = 1966 All Cri R. 484. 

i55) Where the Court stays execution 
or a decree for ejectment on the judg- 
ment-debtor giving it an undertaking 
to vacate by a certain time judgment- 
debtor s failure to vacate accordingly 
amounts to contempt. ILR (1946) 2 Cal 
499 (508) ** (1963) 67 Cal WN 819 (DB) 
1961 (2) Cri LJ 222 (224, 225) (Cal). 

(56) Since in case of compromise, a 
Court can accept an undertaking from 
a party to the suit, before the decree 
recording the terms of compromise is 
passed, such undertaking can be en- 
forced by proper committal proceedings 
for contempt. AIR 1950 Bom 336 (337) « 
ILR (1951) Bom 125 ** (1938) 42 Cal 
WN 203 (205). 

[But see AIR 1960 Madh Pra 280 (282) 
= 1960 MPLJ 642.] 


(57) In case of a consent decree pass- 
ed by a Court, disobedience of the under- 
taking given by one of the parties to 
the other party does not amount to con- 
tempt. AIR 1951 Pat 231 (237) (DB) ** 
AIR 1948 Cal 294 (296) = ILR (1948) 2 
t:al 239 = 49 Cri L Jour 567 ** 1967 
All LJ 442 = 1967 All WR (HC) 420 •• 
AIR 1959 Punj 322 (323, 324) = 1959 Cri 
LJ 809 = 61 Pun LR 372. 

(58) The failure to keep to the terms 

ol an undertaking to the Court when 
the undertaking cannot be considered 
to be an unqualified one cannot be treats 
ed as a contempt. AIR 1952 Cal 591 (593, 
594) = 1952 Cri L Jour 1301 ** (1964) 

68 Cal WN 148 (DB). 

(59) Litigants before the High Court 
would not be permitted to break the 
undertakings they gave before it nor 
would they be permitted to have re- 
course to the orders of a Subordinate 
Court in the prosecution of their scheme 
to flout the orders of the High Court. 
AIR 1952 Cal 669 (670) = 1952 Cri L 
Jour 1385. 

Interference with possession of receiver. 

(60) A person whether a party to we 
suit or an outsider who interferes with 
the possession of receiver is guilty of 
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contempt. AIR 1945 Sind 75 (80) = 47 
Crl L Jour 408 = ILR (1944) Kar 396 * ► 
AIR 1958 Punj 471 (475) = ILR (1958) 
Punj 1822 = 1958 Cri L Jour 1529 *• 
AIR 1940 Cal 487 (488) (DB) ** 1964 (1) 
Cri LJ 449.(451, 452. 453) = 68 Cal WN 
693 (DB) (1962) 66 Cal WN 983. 

(61) The case of interference with or 
obstruction to a receiver appointed by a 
Court is treated as a contempt of a cri- 
minal nature and the fact that the order 
appointing him was improperly procured 
is no justi/lcation for interference with 
his possession. AIR 1934 Bom 452 (455) 
= 59 Bom 10 •* 1964 (1) Cri LJ 449 
(451) = 68 Cal WN 693 (DB) ** AIR 
1958 Punj 471 (475) = 1958 Cri LJ 
1529 = 60 Pun LR 624. 

(62) An attempt to interfere with 

receiver's possession constitutes contempt 
even if the person who interferes was 
not personally served with the order 
which appointed the receiver. AIR 1932 
Cal 705 (707) = 33 Cri L Jour 945 

(DB). 

(63) Interference with possession 
of the oiTicial liquidator appointed 
under Companies Act, 1913, constitutes 
contempt of authority of Court undei 
which the company is being wound up. 
AIR 1958 Punj 445 (452) = 1958 Cri LJ 
1439 = ILR (1958) Punj 2014. 

(64) Refusal by a party who is aware 
of the appointment of a receiver to 
deliver possession to him when called 
upon to do so would amount to criminal 
contempt. AIR 1954 Orissa 167 (170) = 
ILR (1954) Cut 467 = 1954 Cri L .lour 
988 (DB). 

(65) A mere decision of Court to ap- 
point a receiver without designating a 
person to that office does not amount to 
an effective order and hence the collec- 
tion and disbursement by a person of 
the money intended by the Court to fall 
within the power of the receiver does 
not amount to a contempt, even though 
that person is aware of the decision 
1941 Rang LR 747 (753, 754). 

(66) An official liquidator like a 
receiver appointed by the Court is an 
officer of the Court — Notice of attach- 
ment under S. 46 (5A), Income-Tax Act 
(1922), by Income-tax Officer to official 
Liquidator — Prior consent of Court not 
obtained — Notice amounts to con- 
tempt of Court. (1958) 24 Cut LT 479. 

[See also AIR 1962 Punj 433 (441) 
=* (1963) 33 Com Cas 1043.1 
5. Interference with due course of 
Justice in pending proceedings. — (1) 
Where an act is complained of as a con- 
tempt on the ground that it interfered 
with due course of justice it is essential 
that there should have been pending 
proceedings at the time when the act 
Is alleged to have been done. AIR 1943 
Lah 329 (335) = ILR (1944) Lah 111 
=» 45 Crl L Jour 445 (FB) ** AIR 1947 


Cal 414 (415. 416| = ILR (1948) I Cal 
441 . 

(2) Purpose of contempt jurisdiction 
IS to uphold majesty and dignity of law 
courts and the image of such majesty 
in the minds of public cannot be allowed 
to be distarted. Action for contempt is 
not for the purpose of placing Judges 
in a position of immunity from criti- 
cism but is aimed at protection of free- 
dom of individuals and the orderly and 
equal administration of laws. AIR 1969 
Delhi 214 (218) (SB). 

Pendency of proceedings. 

(3) A Criminal case is sub judice even 
when a person has been arrested and is 
under custody. It is not necessary that an 
enquiry or trial should have actually 
commenced. AIR 1950 Pepsu 9 (19) = 

1 Pepsu LR 253 = 51 Cri L Jour 1219 
(SB) AIR 1943 Lah 329 (335) = ILR 
(1944) Lah 111 = 45 Cri L Jour 445 
(FB) AIR 1954 Kutch 2 (3) = 1954 
Cri L Jour 390 AIR 1963 Madh Pra 
61 (65. 66. 67) = 1963 (1) Cri LJ 187 = 
1962 MPLJ 953 (DB) ** AIR 1962 Pat 2 
(6) = 1962 (1) Cri LJ 62 = ILR 39 Pat 
490. 

[See also AIR 1961 Pat 217 (222. 223, 
224) = 1961 (1) Cri LJ 698 = 1961 BLJR 
331 (DB).] 

[But see AIR 1957 All 37 (41) = 1957 
Cri L Jour 18 (DB) ** AIR 1953 All 600 
(604) = ILR (19541 2 All 354 = 1953 

Cri L .Jour 1337 (DB).] 

(4) Actual pendency of proceedings 
is not necessary to attract a comment 
on any occurrence within the fold of 
contempt. It is sufficient even if pro- 
ceedings in respect of that occurrence 
are imminent and that is known to the 
publisher. AIR 1955 Orissa 36 (42) = ILR 
(1955) Cut 204 = 1955 Cri L Jour 547 
(DB) AIR 1939 Mad 257 (2591 = ILR 
(1939) Mad 466 = 40 Cri L Jour 533 
(SB) ** 1969 Ker LT 513 (518) = 1969 
Ker LJ 453 * AIR 1968 Ker 301 (307) = 
1968 Cri LJ 1424 = 1968 Ker LT 157 
(DB). (In cognizable offences it is enough 
if proceedings under Chap. XIV, Cr. P. 
Code have been commenced by police.) 

AIR 1962 Pat 2 (6) 1962 (1) 

Cri LJ 62 = ILK 39 Pat 490 (DB) •*AIR 
1961 Pat 217 (224. 225) =. 1961 (1) Cri 
LJ 698 = 1961 BLJR 331 (DB) AIR 
1961 Pat 217 (221. 222) = 1961 (1) Cri LJ 
698 = 1961 BLJR 331 (DB). 

[See however 1966 Cri LJ 214 (216) = 
1965 MPLJ 844 (DB).] 

(5) During the time between the con- 
viction of an accused person on an in- 
dictment and his appeal to the Court 
of Criminal appeal the case is not end 
edatall, but is still sub judice or pend- 
ing and therefore if a comment interfer- 
ing with justice is made even when only 
an appeal is pending there may be con- 
tempt. AIR 1952 Nag 259 (262, 263) = 
ILR (1949) Nag 640. 

(6) Where pending proceedings in a 
case, the Public Prosecutor applies 
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under Section 494, Cr. P. Code for with- 
drawal of prosecution of one of the ac- 
cused. giving reasons therefor, no con- 
tempt is committed by the Public Pro- 
secutor. (1969) 71 Punj LR 299 (302). 

Withholding applications to High Court. 

(7) Any oll'icial. however high placed 

he may be. commits contempt on 
the ground of interference with due 
course of justice when he withholds an 
application addressed by a prisoner to 
the High Court. AIR 1945 Nag 33 (35. 
49) = ILR (1945) Nag 74 (DB) ** AIR 
1954 All 351 (352) = 1954 Cri L Jour 

354 (DB). 

(8) Officers of Government who with- 
held certain habeas corpus application.*? 
addressed to the High Court on their 
own opinion that in the circumstances 
the applications were not necessary 
were held to have interfered with the 
due course of justice and thereby com- 
mitted contempt. AIR 1950 East Punj 
259 (261) = 51 Cri L Jour 1316 (DB). 

[See however AIR 1944 Lah 196 (203, 
204) = 46 Cri L Jour 174 (SB), (With- 
holding an application under Section 491, 
Criminal P. C., amounts only to a 
technical contempt.)] 

(9) Any ollicer of the Government 
who is found to have unduly delayed 
the transmission of applications address- 
ed to the High Court by detenus, to seek 
redress for certain grievances, commits 
contempt and is liable to be punished. 
AIR 1952 Cal 562 (563)= 1952 Cri LJ 
1255. 

(10) Making of a false affidavit by a 
Sub-Inspector of Police by way of 
return to a petition for writ of habeas 
corpus under Section 491, Cr. P. Code 
to the ell'ect that the alleged detenu is 
not in his custody, resulting in the dis- 
missal of the writ petition, cannot but 
obstruct and impede the administration 
of justice; and for that reason, it is 
punishable as contempt of Court. AIR 
1961 Punj 18 (20, 21) = 1961 (1) Cri LJ 
146 = 62 Pun LR 752. 

(11) Tampering with the dates found 
in an application of a prisoner address- 
ed to the High Court by itself consti- 
tutes contempt on the part of the jail 
authorities. AIR 1945 Nag 33 (38) = 
ILR (1945) Nag 74 (DB). 

(12) A person who forces or attempts 
to force a party to refrain from insti- 
tuting a suit or a party or prosecution 
witness to withdraw or abandon the 
prosecution or defence or an action oc 
proceeding, is guilty of contempt of 
Court AIR 1959 Punj 182 (183, 184, 185) 

= 1959 Cri LJ 513 = 61 Pun LR 57 
(DB). 

Threat to parties. 

(13) Any kind of threat or any action 
which may amount to a threat held out 
to a person, who has approached the civil 
Courts for a redress of his grievances, 


v/ith a view to induce him to forego the 
assistance of the Civil Courts, amounts 
to a contempt of Court. AIR 1965 All 
160 (160)= 1956 Cri L Jour 195 (DB) ** 
AIR 1962 SC 1172 (1178)= 1962 (2) Cri 
LJ 262= 1962 Supp (2) SCR 838 ** 1969 
LabIC 880(884)= (1969) 1 Andh WR 559 
(DB) ** AIR 1968 SC 1513 (1517) = 
1968 Cri LJ 1661 = (1969) 1 SCJ 309 ** 
1967 Cri LJ 1225 (1226) (All) ** AIR 1966 
All 305 (314. 315) = 1966 Cri LJ 632 *• 
AIR 1964 Pat 245 (246. 247) = 1964 
(1) Cri LJ 691 = 1962 BLJR 554 (DB). 

(14) It is now well settled that any 
conduct by which the course of justice 
is perverted. either by a party or a 
stranger, is contempt. (1969) 1 An WR 
559 (563. 564) (DB). 

(15) Addressing a threatening notice 

to the opposite party in the suit to 
withdraw a plea he has taken in his 
pleadings amounts to a contempt. AIR 
1935 All 117 (118, 119) = 57 All 573 

(DB) *=<= AIR 1940 Nag 110 (112, 113) = 
ILR (1940) Nag 69 = 41 Cri L Jour 709. 

(16) A letter to a third party by one 
of the parties to a proceeding to per- 
suade the opposite party to settle his 
claim in order to save the political 
party of which he was a member from 
ill fame amounts to a contempt inasmuch 
as its aim is to bring pressure on the 
opposite party and thereby to interfere 
with the course of justice. AIR 1953 Cal 
53 (55) = ILR (1954) 1 Cal 415 = 1953 
Cri L Jour 214. 

(17) An article by an editor againsT 
whom proceedings under Section 500 
Penal Code are pending characterising 
the comnlainant as a king of liars and 
threatening him as well as the witnes- 
.ses with future proceedings if the 
action against him failed amounts to 
a contempt. AIR 1941 Oudh 67 (69) = 
42 Cri LJ 221 = 16 Luck 506 (DB). 

(18) Mere notice by solicitor on behalf 
of parties defamed demanding apology, 
during pendency of criminal case, does 
not amount to contempt of Criminal 
Court. AIR 1967 Cal 173 (184) = 1967 
Cri LJ 455 (DB). 

(19) A person who is not a party to 
the case and who feels aggrieved by 
certain references made to him in the 
written statements by the accused com- 
mits no contempt by interference with 
due course of justice by merely demand- 
ing apology and compensation from the 
accused but not the withdrawal of the 
statement itself. AIR 1941 Nag 241 (243) 

= ILR (1942) Nag 506 = 43 Cri L Jour 
98 ** AIR 1940 All 114 (116) = 41 Cri 
L Jour 390 (DB) ** AIR 1960 Madh 
Pra 115 (117) = 1960 Cri LJ 484 =- 

1959 MPLJ 1139 (DB). 

(20) A notice by a stranger to the suit 
to one of the parties demanding that he 
should expunge certain defamatory 
statements from his pleading would not 
amount to a contempt of Court when 
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the statement in question is absolutely 

cannot there- 
Its fair trial if it is expunged. 

nQ?ni^®A?i ^}l **^2) = ILR 

(1950) All 415 = 1952 Cri L Jour 786. 

(21) Where the counsel in the course 
of his cr9ss;examination of the com- 
plainant intimidates him with the threat 
that it would go to the detriment of his 
family if he did not withdraw his case 

^ contempt by interfering 
wito the course of justice. AIR 1957 Punj 
105 (105) = 1957 Cri LJ 657. 


Interference with counsel. 

(22) Abuses, insults or aspersions cast 
on counsel in the course of the dis- 
charge of their duties and tending to 
deter them from duty amount to con. 
tempt of Court. AIR 1956 Mad 621 
(623) = ILR (19561 Mad 1239 (DB> 
(1947) 48 Cri L Jour 757 (762. 7fi3i (Lah» 
•*AIR 1966 Bom 19 (27, 28) = 1966 Cri 
LJ 9 = 67 Bom LR 380 (DB). 

(23) A Judge or a Magistrate who in- 
sults and iritimidates a counsel in a cause 
for something done by him legitimately 
is guilty of contempt. AIR 1949 Lah 270 
(272. 273) = Pak LR (1949) Lah 437 = 
51 Cri L Jour 44 (FB). 

(24) Words or action used in face of 
the Court or in the course of proceed- 
ings to be a contempt must be such as 
would interfere or tend to interfere with 
the course of justice. Words used in 
argument before Court, however irrele- 
v^t, very rarely amount to a contempt 
when they relate to an opponent whe- 
ther counsel or litigant. AIR 1945 PC 
134 (135) = 72 Ind App 189 = ILR 
(1945) Kar (PC) 294 = ILR (1945) Bom 
950. 

(25) Defamatory statements made 
against advocates after the termination 
of a case stand on a different footing 
from insults offered to such advocates 
while actually conducting cases and they 
do not amount to a contempt of Court. 
AIR 1926 All 623 (628) = 48 All 711 
(FB). 

(26) A police officer who arrests the 
counsel while he comes out casually 
when conducting a criminal case and 
takes him away to the thana in hand- 
cuffs is clearly guilty of a substantial 
contempt. AIR 1956 Raj 179 (184) « 
ILR (1956) 6 Raj 964 = 1956 Cri L Joui 
1350 (DB). 

(27) Arrest of counsel proceeding to 
file or appear in case by police amounts 
to contempt when there is something in 
nature of mala Tides, and the arrest is 
intended to interfere with due course 
of justice or calculated so to interfere. 
AIR 1944 Lah 196 (199, 200i = 46 Cri 
L Jour 174 (SB) AIR 195S Raj 179 
(183) = ILR (1956) 6 Raj 964 = 1936 
Cri L Jour 1350 (DB) ** 1961 (2) Cri LJ 
875 (877) sa 1961 MPLJ 1310 (DB). 


IVol. 6.] 3 A. M. 27 


(28) An arrest of a counsel In the 

appear. 

mg in any case or when such arrest 
does not prevent him from appearhfg 

ilJ amount to contempt 

ol Court. AIR 195B Raj 179 (1831 — * IT R 

1^956. 6 Raj 964 = 195*6 CHLJouT 

KhmPH demanding that counsel 

snould not undertake defence of accus- 

Court. AIR 
'190' = 20 Pot 306 = 4-> 
Cri L Jour 225 iDBl. 

are not contempts. 
Taking a legitimate step during 

® proceeding would not 
amount to the party interfering with 

-^^stice even though the 
eHect of his action would be to render 

/^fructuous. AIR 1953 

superior judicial officer, who 
has the duty to supervise the work of 
ms subordinate officers, commits no con- 

® from 

sending an entire 
to him. which besides 
;,5 * adegations against the officer also 

having a tendency to 
interfere with the due course of justice 

before him. AIR 1953 

(1953) 2 All 904 = 1953 Cri L Jour 911. 

(32) A superior Police Officer com- 

making legitimate 
enquiries, during pendency of a crimi- 

j ® view to find out the 

thPr*' ® ascertain whe- 

ther the action of his subordinate in 

investigation of an 
offence was bona fide or not. AIR i960 

^■ 2 '* = 

(33) Where the Bishop of a diocese 

the plaintiff in a suit aga^St 

the church with excommunication if the 

withdrawn it was held 

contemnt committed any 

contempt inasmuch as his threat was 

would assert his legal rights 
the suit was not withdrawn AIR 
1952 Trav-Co 75 |76) = 1952 cTPl 

(34) When an advocate bona fide 
answered a question put to him by the 
Court, he would not be guilty o/ con- 
tempt of Court. AIR 1955 Andhra l5fi 
aei) = ILR (1955) Andhra 57 1 iJsl 
Cri L Jour 1228 (DB). 

(35) An expression of opinion by In- 

Officer in his report that it 
IS difficult to sustain the complaint can- 
not be regarded as contumacious in res- 

before which the com. 
plaint is lodged. AIR 1961 Mys 12 (Ifti 
= ^1961 ( 1 ) Cri LJ lu = 38 Mys LJ *936 
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(36) An application by Court Inspector 
at the instance of Police Superintendent 
slating that the Police, during the pend- 
dency of proceedings under Section 107 
Cr. P. C. had come upon certain mate- 
rial which, in their view would not 
necessitate execution of a bond by the 
person proceeded against, does not inter- 
fere with due course of justice. AIR 
1963 Cal 336 (337) = (1963) 1 Cri LJ 754 
(DB). 

[See also AIR 1961 Mys 12 (18) = 
1961 (1) Cri LJ 111 = 38 Mys LJ 936 
(DB).] 


Instituting proceedings against party 
during pendency of action. 

(37) If a person takes legal action in 
a Court of law which is open to him, he 
cannot commit any contempt of Court 
unless the action be held to be not an 
approach to the Court for redress of 
the wrong but was really such as can 
be said to be abusing the process of 
the Court. AIR 1955 All 391 (393) = 
1955 Cri L Jour 1023 . (DB). 


(38) A party who applies to the Court 
for the striking out from the written 
statement of something which is defama- 
tory commits no contempt of Court. AIR 
1940 All 114 (115) = 41 Cri L Jour 390 
(DB). 

[See also AIR 1966 Mad 136 (142) = 
1966 Cri LJ 421 = (1965) 2 Mad LJ 559 
(DB).] 

(39) An accused in a pending criminal 
case commits no contempt if he institutes 
criminal proceedings for defamation in 
regard to certain allegations made in the 
complaint against him in the pending 
case. AIR 1952 All 674 (678) = ILR 
(1950) All 530 = 1952 Cri L Jour 1160 
(DB). 

(40) A party to proceedings who has 
been defamed by the other party while 
deposing as a witness and where the 
famatory statement is irrelevant to tlie 
subject-matter in issue in the proceed- 
ings commits no contempt if he. even 
before the termination of the proceed- 
ings bona fide commences a criminal 
action for defamation to vindicate ms 
reputation. AIR 1939 Oudh 225 (226, 227) 
40 Cri L Jour 569 (DB). 


(41) Starting proceedings under Sec- 
tion 476, Criminal P. C. against prosecu- 
tion witnesses for giving false evidence 
in committing magistrate;s court before 
commencement of sessions trial was 
held not to amount to contempt of Ses- 
sions Court inasmuch as the act amount 
ed only to exercise of the right which 
the prosecution was legally entitled to 
do. AIR 1955 All 391 (392) = 1955 Cn 
L Jour 1023 (DB). 


(42) Instituting criminal proceedings for 
defamation in respect of certain state- 
ments made by the opposite party in an 


affidavit filed in court does not amount 
to a contempt in the absence of any 
indication in the conduct of the coin- 
plainant that he would drop the pro- 
ceedings if the opposite party withdrew 
the defamatory allegations. AIR 1940 
Ail 497 (499, 500) = ILR (1940) All 710 
= 42 Cri L Jour 211 (DB) ** AIR 1941 
All 95 (97) = 42 Cri L Jour 370 (DB). 

(43) An accused person by sending a 
notice to the complainant oiTering to set- 
tle the dispute amicably if he withdrew 
the prosecution and otherwise threaten- 
ing to institute criminal and civil pro- 
ceedings against the complainant com- 
mits no contempt inasmuch as the 
threat conveyed amounts only to an in- 
timation of his resolve to prosecute his 
legal rights in a certain event. AIR 1952 
All 674 (678) = ILR (1950) All 530 = 
1952 Cri L Jour 1160 (DB). 

(44) A superior officer who gives a 
charge sheet to his subordinate while 
his examination as a witness in court 
is in progress, in respect of some state- 
ment made by him, commits contempt 
on the ground of interference with the 
due course of justice. AIR 1955 Raj 123 
(127) = ILR (1955) Raj 660 = 1955 
Cri L Jour 1108 (DB). 

(45) When an order of suspension is 
stayed by an interim order by High 
Court, passing of another order of sus- 
pension, after resumption of work by 
delinquent, on fresh charges does not 
amount to contempt. AIR 1959 All 686 
(689) = 1959 All LJ 849. 

(46) If the validity of an order pf 
detention is pending consideration by the 
High Court, a fresh but illegal order 
of detention on revocation of the prior 
order would amount to contempt of 
Court. AIR 1953 Orissa 33 (39).= 1953 
Cri L Jour 349 (DB). 

(47) Even where the applicatitwi for 
questioning the prior detention has not 
been actually filed but the new illegal 
order of detention is passed with the 
knowledge of the imminence of such an 
application being made, the passing or 
the illegal order would amount to con- 
tempt of Court. AIR 1953 Orissa 33 (.39) 
= 1953 Cri L Jour 349 (DB)i.i: . 

Abuse of judicial powers. * 

(48) Judges and magistrates acting in 
abuse of their judicial powers opprw- 
sively. unjustly or irregularly c^ ^ 
punished for contempt. AIR 1953 Madh 
B 60 (61) = 1953 Cri L Jour 570 ** AIR 
1967 Andh Pra 219 (228, 229) = 

Cri LJ 984 = ILR (1967) Andh Pra 487 
(DB). . 

(49) If an authority bona fide consi- 
dering that it alone has jurisdiction w 
determine a matter and under such be- 
lief. does not stay its hands aftw tM 
institution of a suit in the cml Co^ 
it commits no contempt. 1967 All wr* 
(HC) 15 = 1967 All Cri R 21. 
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courf fn amount to contempt of 

process of court for 
Srfth against a person 

hSir of proceeding against 

him but merely to use the warrant as 

AIR 1939 

(DB) ^ L 571 

executive offi- 
execution of the process of a 
iqS^ contempt of Court. AIR 

‘270> = ILR (1952) Cut 
w7 — 1953 Cri L Jour 1578 (DB). 

®i prejudicial atmosphere. 

(52) Conduct calculated and having 
tendency to produce, an atmosphere of 
prejudice in the midst of which the pro- 
ceedings miwt go on is contempt of Court 

that the 

mind of Magistrates or judges charged 

Yti? 1 ooo® thereby be prejudiced. 

t932 Mad 26 (27) = 55 Mad 262 = 

** air 1943 Lah 
329 (337) = ILR (1944) Lah 111 = 45 

SS ** air 1957 .All 

(1420) = 1966 Cri LJ 1071 
» (1966) 2 SCR 678. 

(53) Any act done or writing publi- 

1 -*2 ® tendency to interfere 

^th due course of justice is contempt. 
If witnesses are prevented from giv- 
J2f dissuading or frighten- 

T contempt. 1969 Ker 

LJ 453 (4o6) = 1969 Ker LT 513 (DB) 

(54) Any act done or writing publish- 
ed calculated to obstruct or interfere 
with due course of justice or lawful 
pr<^ess of Courts is contempt of Court. 
AIR 1962 Pat 2 (7) (DB). 

t®,®) Any conduct, not necessarily 
publications in news-papers and com- 
ments from public platforms, which 
h^ a tendency to inculcate a belief in 
me public or a section of it that a 
state of afTairs prejudicial to a party 
to the litigation exists amounts to con- 
tempt. AIR 1953 All 266 (269)= ILR 
(1951) All 80= 1953 Cri L Jour 630 
<DB) ** 1969 Ker LT 513 (518)= 1969 
Ker LJ 453 (DB). 

(56) Any act done or writing publish- 
ed that has a tendency to interfere 
with the due course of justice is con- 
tempt. If witnesses are prevented 
from giving evidence by dissuading or 
frightening them, it is contempt. 
Publications which have a tendency to 
poison the minds of the general public 
and threaten witnesses or parties 
would make the atmosphere impossible 
■for administration of justice. Mobilis- 
ing public opinion for or aganst parties 
to pending cases would certainly in- 
terfere with the administration of 
^tice. 1969 Ker LT 513 (518)= 1969 
Ker LJ 453 (DB). 


^ourt proceedings 
publisher of news- 

rfehTto indefeasible 

ngnt to put his own gloss on statp- 

ments m Court by selecting strav Da<?«:- 

ages out of context which may have 

a tendency to convey to reader^ to" the 

pie.iudice, of a party to proceedings a 

whpn what would appear 

fpx? wh®?' ''*‘® own con- 

inS^' reproducing Court proceed- 

ings no words may be added, omitted 
or substituted if their elTect is to be 

Actual litigant than 

"213T (fI);"®'- 

Conduct which is nicely to affect 
ooL conduct of the parties to the prS- 
of thereby the true course 

ot justice amounts to contempt even 

thp"1nrf^i likely to directly alTect 

(3231- fqA Pat 321 

ATR ^587 (DB) •• 

ci? iiil 

.important piece of docu 
mentary evidence bearing on the in- 

whTnr tampered 

hv rendered ineffective 

by the action of a person, there is 

administration 
Of justice and that person may be liable 
for contempt. AIR i960 Orissa n? 

LT 332®®'^ I960 Cri LJ 1124= Is (i^I 

(60) Attempt to approach a witness 

or by the opposite 

?vfHpn52*’ vJ ^® of discussing the 

evidence he should give beforp tho 

amounts to an improper in- 

terference with the course of iu<;tirp 

l 98 ^DB)“ 1964Vwn))"c"' 

(61) If an important document like the 
acknowledgment receipt is removed 
from the record of the Court, there 

tration of justice and the person res 
ponsible for the loss of the receipt fs 
(DB)^ contempt. 1964 BLJR^ 481 

(62) It is only an action that tends 
to interfere with course of justice or 
with freedom of a witness to give 

constitute con- 
tempt. What is prohibited is exercise 
of a power to punish a witness forSv® 
mg evidence as such or to intimidate 
from giving or to induce him to 
prevent justice. ILR (1964) Andh Pra 
811 (816. 817) (DB). ^ 

(63) Delivering speeches at Dublin 
meetings with the object of innuenc? 

n2fm^n®i Court in a pending 

criminal case, preventing the witnesses 

from giving evidence at the trial Inif 

forcing the complainant to withdraw 
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the case amounts to contempt. AIR 1941 
Oudh 14 (15, 16)= 41 Cri L Jour 584 = 
16 Luck 61 (DB). 

i64) Private persons by merely go- 
ing about and making enquiries into 
the facts of a pending case cannot be 
said to be committing a contempt by in- 
terfering with the course of justice. 
It is only when they publish the re- 
sults of their enquiries that can be said 
to be committing a contempt inasmuch 
as the publication would be likely to 
create prejudice for or against a party. 
AIR 1950 Pepsu 9 (14) = 1 Pepsu LR 
253= 51 Cri L Jour 1219 (SB). 

(65) Any parallel enquiry conducted 
by an executive officer with regard to 
a matter which is sub judice amounts 
to an attempt on his part to prejudge 
the merits of the case. As such, act is 
bound to interfere with the even and 
the ordinary course of justice and 
amounts to a contempt. AIR 1955 
Andhra 156 (159)= ILR (1955) Andhra 
57= 1955 Cri L Jour 1028 (DB) ** AIR 
1959 Punj 182 (184) = 1959 Cri LJ 513 = 
61 Pun LR 57 (DB). 

(66) An enquiry by a domestic 

tribunal, in good faith in exercise of 
powers statutorily vested in it, into 
the charges of misconduct against an 
employee does not amount to contempt 
of Court merely because an enquiry into 
the same charges is pending before a 
Civil or a Criminal Court. AIR 1969 
SC 30 (32)= 1969 Lab IC 194= 1969 
Cri LJ 267 = (1968) 2 SCJ 955 •* AIR 
1969 SC 215 (226-227)= (1968) 3 SCR 

789 ** AIR 1961 SC 633 (639)= 1961 (1) 
Cri LJ 749= (1961) 3 SCR 460 *• 1968 
All LJ 95 = (1968) 2 Lab LJ 154 *• AIR 
1966 Guj 233 (235, 236)= 1966 Cri LJ 
1001= (1966) 7 Guj LR 409 (DB) ** 

AIR 1964 Pat 368 (369.371, 372) = (1964) 

(2) Cri LJ 180 (DB) ** AIR 1962 Cal 386 
(387) = 1962 (2) Cri LJ 48 = (1962) 1 
Lab LJ 731 (DB) ** AIR 1962 Madh 
Pra 72 (73) = 1962 (1) Cri LJ 342 = 
1961 MPLJ 363 (DB). 

[See also AIR 1968 SC 1050 (1052) = 
1968 Cri LJ 1234= (1968) 3 SCR 422.3 

(67) Bona fide exercise of power con- 
ferred upon Heads of Department by 
statutory rules to enquire into conduct 
of subordinate officials, cannot fall 
within mischief of law of contempt, 
especially when the order is not 
publicised. ILR (1964) Andh Pra 811 
(819) (DB). 

6. Comments and reports on pending 
eases. — (1) Comments which have a 
tendency to prejudice the administra- 
tion of justice in any pending case 
when published amount to contempt. 
AIR 1929 All 81 (82)= 30 Cri L Jour 
217 (SB) ** AIR 1950 Pepsu 9 (17)= 1 
Pepsu LR 253= 51 Cri L Jour 1219 


(SB) 1961 (2) Cri LJ 491 (493, 494) = 
1962 MPLJ 25 (DB) *• AIR 1961 Pat 217 
(221, 222)= 1961 (1) Cri LJ 698= 1961 
BLJR 331 (DB) ** AIR 1959 Punj 41 
(42)= 1959 Cri LJ 81. 

[See also AIR 1961 Punj 101 (102) = 
(1961) (1) Cri LJ 308= 62 Punj LR 
883 ** AIR 1955 All 377 (378, 379) = 
1955 Cri L Jour 904(DB).] 


(2) It is the duty of newspaper edi- 
tor to verify news or information sup- 
plied to him, especially when the news 
might be of a defamatory nature, 
because ultimately it is he who would 
be held responsible for publishing de- 
famatory material in his paper. AIR 
1969 Punj 201 (204). 


(3) In regard to matters involving 
contempt of Court newspapers publish 
articles and speakers make speeches at 
their peril. An editor takes the res- 
ponsibility for all that is published in 
the newspaper. Editing, printing and 
publishing of newspapers and making 
speeches have to be done prudently 
and cautiously with a full sense 
of responsibility. It is no excuse for 
the editor to say that he had no know- 
ledge of the contents. It may be that 
a newspaper may be only copying in 
its issue matters appearing in a hand- 
bill but that is no valid defence because 
even if it is only a copy, publication of 
it has the effect of prejudicing a fair 
trial. 1969 Ker LT 513 (517, 518) = 1969 
Ker LJ 433 (DB). 

(4) Fundamental right of freedom of 
speech and expression — Freedom of 
press — Cannot override law of Con- 
tempt of Courts. AIR 1969 Delhi 201 
(206) (FB). 


(5) A publication which has a ten- 
iency to prejudice public or Court for 
5r against any party before cause is 
Anally heard amounts to contempt of 
::ourt. AIR 1943 Lah 329 (346) = ILR 
(1944) Lah 111 = 45 Cri L Jour 445 
(FB) AIR 1950 Pepsu 9 (17) = 1 

Pepsu LR 253 = 51 Cri L Jour 1219 
(SB^ ** AIR 1929 All 81 (82) = 39 
::ri L Jour 217 (SB) ** AIR 1969 Ori^ 
117 (128) = 1969 Cri LJ 763 = ILR 
(1968) Cut 437 (DB) •• AIR 1969 Pat 
140 (146) = 1969 Cri LJ 631 = 19^ 
Pat LJR 589 ** AIR 1968 Ker 301 (3()5, 
108, 309) = 1968 Cri LJ 1424 = 1968 
Ker LT 157 (DB) ** AIR 1967 Ker 177 
[180) = 1967 Cri LJ 1147 = 1967 Ker 
LT 59 *• 1966 Cri LJ 214 (21^ 216) - 
L965 MPLJ 844 (DB) ** 1966 BLJR w2 
AIR 1963 Madh Pra 61 (65) = 1963 
:i) Cri LJ 187 = 1962 MPLJ 953 (DB) 
'* ILR (1960) 1 All 25 ** 

Vladh Pra 50 (51. 52) = 1958 MPLJ 820 
= 1959 Cri LJ 199 (DB). 

[See also AIR 1958 Mad 556.(561) = 
LR (1958) Mad 851 = 1958 Cn L Jour 

1421 .] 
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debates and expressions of 

Wnion on a question which is the sub- 

dispute before a Court 
should be hushed as long as the Court 
IS seized of the controversy. Where, 
how ever . the nature of the controversy 
TOlf has a broad sweep, affecting a 
very large section of people and is not 
^nllned to contesting parties only, then 
to such a case, the Court would take 
oaace of only such comments which 
TOintedly refer to the proceedings 
before it and which may be construed 
to interfere with the judicial process. 
AIR 1969 All 68 (71) = 1968 Cri LJ 
133. 


(7) The motive of the writer of an 
article or the speaker at a meeting is 
not a relevant consideration at all in 
deciding the question whether contempt 
of Court has been committed or not. 
Ihe truth or falsity of the allegations 
contained in the articles or speeches 
and the lack of intention or know- 
ledge eire also equally irrelevant mat- 
ters. 1969 Ker LT 513 (516, 517) = 
1969 Ker LJ 453 (DB). 

(8) It is true that criticism of the 
police is not contempt of Court. But if 
it relates to the investigation of a case 
and has a tendency to effect adversely 
a fair investigation and consequently a 
lair trial to that limited extent it is 
contempt. 1969 Ker LT 513 (519) 

1969 Ker LJ 453 (DB). 


Comments on pending case made 

hliilf to the 

♦hi « statement of facts by 

the newspaper itself rather than a re- 
presentation of the substance of the al- 
legations as made in the proceedings 

to a contempt. AIR 1946 
All 298 (300) = 47 Cri L Jour 333. 

® newspaper 

with regard to any matter ‘sub judice’ 
in a Court of law under scare head lines 
and clearly intended and calculated to 
prejudice the mankind against a party 
while the cause was pending amounts 

^955 Madh B 

AIR 1938 Lah 815 (816) = 40 Cri L 
Jour 156 (DB) ** AIR 1933 Cal 118 (121 
122) = 60 Cal 603 - 34 Cri L jour 662 

. (14-15) Describing a party to a pend- 
ing case as a notorious character tends 
to prejudice him in his defence and 

contempt. AIR 1956 Sau 102 
(103) = 1956 Cri L Jour 1355 (DB). 

(16) Referring to the accused in a 
pending case as communists amounts to 
contempt as being calculated to create 
prejudice against them and deter per- 

deposing in their favour when 
called upon as witnesses. AIR 1950 Cal 
129 (133) = ILR (1951) l Cal 94 = 51 
Cri L Jour 610 (DB). 


(9) Abusing and vilifying parties to 
a pending proceeding, in relation to 
proceeding, amounts to contempt — 
Publication containing imputation 
against accused that he had exercised 
his influence in getting magistrate 
transferred on account of search war- 
rant issued against him — Amounts 
to contempt. AIR 1961 Ker 321 (324) =• 
1961 (2) Cri LJ 771 = 1961 Ker LT 
345 (DB). 

(10) Reports of proceedings in Court 
even if they are true and correct 
would amount to contempt if they had 
been published with the intent of caus- 
ing prejudice to a party’s case or is 
calculated to cause such prejudice. AIR 
1951 Nag 26 (29) = ILR (1951) Nag 266 
= 52 Cri L Jour 452 (DB) ** AIR 
1958 Punj 377 (381) = ILR (1958) Punj 
1723 = 1958 Cri L Jour 1225. 

(11) A report on a pending case 
which contains untrue statements and 
which is also likely to have the effect 
of driving one of the parties, though he 
might have an honest case, to settle it 
cmt of Court cannot but be considered 
as interfering with the fair trial of the 
case and hence a substantial contempt. 
AIR 1942 Bom 86 (90) ILR (1942) 
Bom 151 n 43 Cri L Jour 583, 


_ (17) Where documents including plead- 
in^ filed in a suit have the tendency, if 
published, of severely reflecting on the 
conduct of the defendant and prejudic- 
ing his defence their publication amounts 
to a contempt. AIR 1936 Lah 917 (918) 

329 (338) = ILR (1944) Lah 111 = 45 

air 1938 Lah 815 
(816) = 40 Cri L Jour 156 (2) (DB) ** 
AIR 1931 All 420 (421) = 53 All 712 
= 33 Cri L Jour 259. 


(18) Publication of a statement of a 
witness under S. 164 of Criminal Pro- 
cedure Code before the Magistrate, 
When the case is about to come for trial 
constitutes contempt of Court. AIR 1958 
Punj 273 (280) = ILR (1958) Punj 1272 = 
1958 Cri LJ 952. 

(19) Publishing a photograph of the 
car which is connected with an offence 
long before the trial commences and at 
a place which is at a considerable dis- 
tance from the scene of trial is no of- 
fence. AIR 1958 Punj 377 (383) = ILR 
1 1958) Punj 1723 =:= 1958 Cri L Jour 
1 225. 

(20) Adverse comments on a party 
which amounts merely to a libel without 
interfering with the course of justice 
do not amount to contempt. AIR 1953 
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Orissa 249 (252) = ILR (1953) Cut 283 
= 1953 Cri L Jour 1491 ** AIR 1954 
Orissa 57 (58) = 1954 Cri L Jour 311 
(DB) AIR 1952 Nag 259 (264) = 
ILR (1949) Nag 640 ** AIR 1942 Bom 
86 (89) = ILR (1942) Bom 151 = 43 
Cri L Jour 583. 


(21) Stating conclusion in a published 
article on a fact which is sub judice 
amounts to a contempt as it would tend 
to influence the minds of the public and 
the Court to the prejudice of a party in 
the proceedings. AIR 1952 Kutch 74 
(76, 77} = 1952 Cri L Jour 1482 AIR 
1950 Lah 84 (88) = Pak LR (1950) Lah 
75 « 51 Cri L Jour 801 (SB) •» AIR 
1939 Cal 672 (673) = ILR (1939) 1 Cal 
399 = 41 Cri L Jour 148 (SB) ** AIR 
1955 Orissa 36 (39) = ILR (1955) Cut 
204 = 1955 Cri L Jour 547 (DB) •• AIR 
1954 Kutch 2 (4) * 1954 Cri L Jour 
390 AIR 1969 All 68 (72) = 1969 Cri 
LJ 133. 


(25) A publication by a party assert- 
ing the truth of his case and protesting 
against the action of the opposite party 
amounts to contempt as its effect wduld 
be to prejudice mankind against the 
other party. AIR 1938 Cal 772 (774) 
ILR (1938) 2 Cal 447 (DB) ** AIR 1954 
Orissa 57 (62) = 1954 Cri L Jour 311 
(DB) ** AIR 1948 Oudh 131 (135) * 
23 Luck 182 = 49 Cri L Jour 212. 

(26) Comment relating to the accused 
who are facing their trial amounts • to 
contempt of the Court when they have 
a tendency to interfere with the fair 
trial of the accused although they may 
not refer either to the pending case or 
the facts which constitute the subject 
matter of the charge against them. AIR 
1955 Orissa 169 (170) = ILR (1955) Cut 
323 « 1955 Cri L Jour 1514 (DB) •• 
AIR 1953 Orissa 249 (252) == ILR (1953) 
Cut 283 = 1953 Cri L Jour 1491 ** AIR 
1951 All 667 (668) = ILR (1951) 2 All 
521 = 52 Cri L .Jour 984 (2) (DB). 


[See also AIR 1958 Punj 377 (382) = 
ILR (1958) Punj 1723 « 1958 Cri L Jour 
1225. (Mere omission of word ‘alleged’ 
with reference to the crime or criminal 
act would not render publication an 
offence in the absence of indication that 
the publisher intended to convey the im- 
pression that accused were guilty.)] 

(22) Although criticisms of executive 
acts by themselves do not amount to 
contempt they would become so when 
they are made while the propriety of 
the acts have been challenged in Court 
and the matter is sub judice and the 
burden of the criticism is that the act 
is illegal. AIR 1943 Lah 329 (337) = 
ILR (1944) Lah 111 = 45 Cri L Jour 
445 (FB). 

(23) A general comment on the politi- 
cal opinions and activities of an advo- 
cate would no doubt not amount to a 
contempt but when in order to seek 
strength for the comment reference is 
made to his appearance in a particular 
case with the result that a suggestion 
by implication arises that the accused in 
that case are or are not likely to 
be innocent then the comment amounts 
to at least a technical contempt. AIR 
1931 Cal 257 (239) = 58 Cal 884 = 32 
Cri L Jour 675 (DB). 

(24) A comment on a pending case 

which discusses the rights and wrongs 
of the matter involved in the case and 
suggests what the Court ought to do in 
the matter amounts to contempt inas- 
much as its effect would be to discour- 
age people from giving evidence or in- 
fluence their evidence where they choose 
to appear as witnesses. AIR 1939 Mad 
257 (259) =» 40 Cri L Jour 533 = 

TIP (10,^9) Mad 466 (SB). 


(27) A comment which contains suffi- 
cient description to identify it as one 
relating to a pending case and possesses 
the tendency to prejudice the cause of 
the accused in that case constitutes a 
contempt although it does not expressly 
mention the name of the accused. AIR 
1950 Cal 129 (131) » ILR (1951) 1 Cal 
94 = 51 Cri L Jour 610 (DB). 

[See also AIR 1955 Pat 141 (142) 
1955 Cri L Jour 570 (DB).] 

(28) An expression of opinion, on a 

matter sub judice, not in any way, 
prejudicing the trial, cannot be a matt^ 
for contempt of Courts proceedings. 
AIR 1953 Mys 103 (103, 104) = ILR 

(1953) Mys 137 *= 1953 Cri L Jour 1154. 


(29) A publication which contains 
merely a resume of the plaint allegations 
and no personal attack on the defen- 
dant is not likely to prejudice the de- 
fendant either in the eyes of the pub- 
lic or before the Court, and hence would 
not amount to a contempt. AIR 1934 
Cal 606 (608) *• AIR 1964 Punj 428 (430, 
432) = 1964 (2) Cri LJ 450 = 66 Pun 
LR 927. 


(30) The publication of the version of 
le side in a pending case can no doubt 
aount to a contempt under certam 
rcumstances. But . where what is pu*^ 
hed cannot be characterised as any 
rsion of the case at all it would not 
a contempt. AIR. 1950 Pepsu 9 (18) * 
Pepsu LR 253 = 51 Cri L Jour 1219 


31) An omission to mention a cer- 

n contention took up by a 
jceeding before administrative officOT 
the newspaper report of such P^ 
jding does not amount to a conteffl^- 
R 1958 Punj 377 (383) = 
nj 1723 « 1958 Cri L Jour 1^. 
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Section 1 — Note 6 (contd.) 

^32) Where the criminal proceedings 
pending against the person adversely 
commented on are not legal the adverse 
comments do not amount to a contempt. 
AIR 1955 Hyd 264 (267) = ILR (1955) 
Hyd 571 = 1955 Cri L Jour 1590 (DB). 

■•‘(33) It is contempt of Court to publish 
reports of chamber proceedings without 
peWiission of Judge concerned. AIR 1942 
Bom 86 (87) = ILR (1942) Bom 151 =. 
43 Cri L Jour 583. 


I 7. Attempts to influence decision In 
pending cases. — (1) Any act or conduct 
with reference to a pending proceeding 
which has' a tendency to deprive the 
Court the power to administer justice 
duly and impartially and to reduce it 
to impotence as regards eflectual eli- 
mination of prejudice and prepossession 
amounts to contempt. AIR 1946 All 298 
(^UO) = 47 .Cri L Jour 333 •* AIR 1969 
Orissa 117 (128)’ = 19«9 Crt LJ 763 = 
ILR (1968) Cut 437 (DB). 

I • • 

(2) A superior executive authority 
who- sends a letter to the Magistrate 
dictating the terms of the order which 
is '. to be passed in pending proceeding 
commits contempt. AIR 1949 Pat 233 
(235) = 50 Cri L Jour 488 (FB) •• AIR 
1954 Orissa 1 (4) = ILR (1953) Cut 246 
= 1953 Cri L Jour 1906 (DB) •• AIR 

1954 Pat 289 (295) = 1954 Cri L Jour 

942 (DB) •* AIR 1959 Cal 545 (547, 548). 

* 

(3) A member of the legislature who 
Issues instructions to a Magistrate relat- 
ing to a pending case interferes with the 
administration of justice and thereby 
commits a contempt. AIR 1939 All 247 
(248) (DB) ** AIR 1955 J & K 30 (31) =» 

1955 Cri L Jour 1595 (FB). 


(4) Where a party approached the 
Magistrate in Court with the object of 
influencing his decision in the matter of 
bail in favour of certain accused, it was 
held that the conduct of the party was 
both audacious and reprehensible and 
constituted a contempt of Court. AIR 
1953 Pepsu 79 (80) = ILR (1952) Patiala 
531 1953 Cri L Jour 919 (DB). 


(5) Putting forward a plea in an arti- 
cle for cancelling the bail bond of the 
accused and placing them under police 
guard till the termination of their trial 
amounts to a contempt inasmuch as it 
has the elTect of interfering with the 
(judicial discretion of the Magistrate. 
AIR 1950 Cal 129 (131) = ILR (1951) 1 
Cal 94 = 51 Cri L Jour 610 (DB). 


(6) Any private communication by a 
party to a case or even a stranger to a 
cause addressed or made to the presid- 
ing officer of. a Court which is calculated 
to 'influence his decision in a pending 
case ' amounts to contempt. AIR 1953 
All ' 163 (156) = 1953 Cri L JoUr 402 
■■I air 1958 All 728 (729) = 1958 Cri 


L Jour 1260 ** AIR 1952 All 86 (87) •• 
AIR 1948 Oudh 114 (115) = 23 Luck 
37 = 49 Cri L Jour 108 (DB) •• AIR 
1940 Oudh 178 (178, 179) = 41 Cri L 
Jour 233 (DB) ** AIR 1959 Cal 174 (175, 
176) = 1959 Cri LJ 316 = 62 Cal WN 
862 (FB) ** AIR 1965 Mad 336 (337) = 
1965 (2) Cri LJ 223 = (1965) 1 Mad LJ 
3o6 (DB) ** 1962 Jab LJ 1147= 1964 MPLJ 
645 (DB) ** 1961 (2) Cri LJ 109 (111) = 
1960 Ker LT 338 (DB) =•=* AIR 1959 Punj 
632 (638) = 1959 Cri LJ 1469. 

(7) Writing recommendatory letter to 
a judicial officer about the facts of a 
case is a communication for the purpose 
of influencing his decision and hence 
amounts to a high contempt of Court. 
AIR 1953 SC 185 (187) = 1953 SCR 581 
=» ILR (1953) 2 All 904 = 1953 Cri L 
Jour 911. 

(8) When a person communicates to a 
Judge his opinion or decision on the 
facts of a case, which is sub judice, it 
constitutes contempt and his motive in 
so communicating is irrelevant. AIR 1955 
Andhra 156 (161) = ILR (1955) Andhra 
57 = 1955 Cri L Jour 1028 (DB). 

(9) Addressing an extra judicial com- 
munication to a Magistrate expressing 
the writer's opinion of the character of 
the accused in a pending case and the 
manner in which he had dealt with the 
case amounts to a contempt. AIR 1949 
Pat 435 (443) = 50 Cri L Jour 935 (DB) 
•=^AIR 1954 Pepsu 91(93)=ILR (1953) 
Patiala 483 = 1954 Cri L Jour 748. 

(10) Party sending to Judge, seised of 
case, letter containing threat and im- 
putations about Judge's impartiality is 
guilty of contempt of serious nature. 
AIR 1940 Nag 407 (408) « ILR (1941) 
Nag 304 = 42 Cri L Jour 237 *• AIR 
1934 All 317 (318) = 35 Cri L Jour 433 
(DB). 

(11) A party writing ,a letter in ad- 
vance to a Court in anticipation of a 
case, commits contempt of Court. AIR 
1952 All 108 (109) AIR 1954 Madh B 
66 (67) = ILR (1953) Madh B 126 
1954 Cri L Jour 769. 

(12) Deliberate acts of suppressio veri 
and suggestio falsi amount to contempt, 
even though Judge’s mind was not in- 
fluenced by those acts. 1967 Cur LJ 888 
(Punj). 

(13) When there is no judicial pro- 
ceeding pending, a letter written to a 
Magistrate requesting him to take steps 
in his executive capacity for ensuring 
peaceful celebration of certain cere- 
monies likely to be. obstructed by cer- 
tain persons not containing any prayer 
to bind over such persons, does not 
amount to conternpt of Court. AIR 1939 
Oudh 182 (183, 184) =' 1’4 Luck 649 =» 
40 Cri L Jour 566 (DB). 
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[The] Contempt of Courts Act, 1952 


^ 2. Definition. — In this Act, “High Court” means the High Court £« 

*[a State], and includes the Court of the Judicial Commissioner in a 
territory.] 

[“] Substituted for "a Part A State or a Part B State", by 3 A. L. O., 1956, 

[t] Substituted for “Part C State”, ibid. 

[Note. — There are only 3 Judicial Commissioners' Courts at present; (1) Manipur, (2) 

Tripura, and (3) Goa, Daman and Diu. Two Union Territories, Delhi and Hima- 

chal Pradesh, have a common High Court, i.e., Delhi High Court, establish^ 
from 31-10-1966.] 

3. Power of High Court to punish contempts of subordinate Courts. — (1) 
Subject to the provisions of sub-secHon (2), every High Court® shall have and 
exercise the same jurisdiction, powers and authority, in accordance with the same 
pocedure and practice, in respect of contempts of Courts subordinate to it as it 
has and exercises in respect of contempts of itself. 


Section 2 — Note 1 

(1) The common High Court of 
Punjab and Haryana is a High Court 
for the State of Punjab, a High Court 
for the State of Harvana and a High 
Court for the Union Territory of Chandi- 
garh and thus it is within the definition 
of the expression 'High Court’ in Sec- 
tion 2 and is competent to proceed with 
the proceedings for contempt of subordi- 
nate Court in Haryana. In view of Sec- 
tion 13 (21 of the General Clauses Act. 
t897 the words 'a State' in Section 2 can 
be read as States. AIR 1968 Punj 217 
1231) = G9 Punj LR 673 (FB). 

SECTION 3 — SYNOPSIS 

1. Power of High Court to punish con- 
tempts. 

I 2. Subordination of Courts. 

I 3 . "Court”, 

4. Jurisdiction. 

5. Manner of initiating proceedings. 

6. Commencement of proceeding on 

report of subordinate Court. 

7. Commencement of proceeding suo 

motu. 

8. Proceedings against State or Union. 
9- Parly entitled to make application. 

10. Notice of motion. 

11. Scope of enquiry. 

12. Defences in eonicnipt proceedings. 

13. Evidence and mode of proof. 

14. Exercise of power is discretionary. 

15. Contempt proceedings and Criminal 

P. C. 

16. Court has power to adopt its own 

procedure. 

17. Costs. 

18. Appeal. 

19. Bap of jurisdiction under sufa-s. (2). 

20. Contempt of Court, what amounts to 

— See Notes under S. 1. 

1. Power of High Court to punish con- 
tempts — Inherent powers. — (1) The 
power of a High Court to institute pro- 


ceedings for contempt and punish where 
necessary is a special jurisdiction which 
is inherent in all Courts of Record. AIR 
1954 SC 186 (187) » 1954 SCR 464 » 
1954 CrI L Joujr 460 •* AIR 1967 All 37 
(41, 42) = 1957 Cri L Jour 18 (DB) •• 
AIR 19.55 All '638 (640) = ILR (1956) 2 
All 470 = 1955 Cri L Jour 1451 (DB) •• 
AIR 1955 Orissa 36 (40) = ILR (1955) 
Cut 204 •= 1955 Cri LJ 547 (DB) 
** ILR (1'9461 2 Cal 499 (5(16) ^ AIR 
1945 Ouclh ’266 (267) = 20 LUck 442 = 
47 Cri LJ 294 (DB). 

(2) Power ©I, High Court to punish for 

contempt is to safeguard dignity of Courts 
and to create an atmosphere in which 
judges can dispense ‘iustice with \ e^al 
hand and fearlessly perform ...functions 
which they, are called upon to- discharge. 
AIR 1969 Delhi 319 (320T (DB). , 

(3) The poxver' to punish for contempt 
which is inherent in the very nature and 
purpose of Courts of justice may Be 
exercised In civil or criminal cases or, in- 
dependently of ’both and either solely for 
the preservation of the authority of the 
Court or’ in aid of the rights of the liti- 
gant or for both these purposes combined. 
AIR 1957 Pat .528 (533) = 36 Pat 955 = 
1957 Cri LJ 1156. 

» I *4 

f4) Powers which the High Court has 
as a court' of record in relation to con- 
tempt are powers exercisable bv one or 
more judges of the court and not merely 
or onlv by all the judges silting together. 
AIR 19.59 Bom 182 (187) = 1959 Cri LJ 
567 = 60 Bom LR 873 (DB). 

(5) The inherent power of the High 
Court to punish contempt is in no way 
diminished or restricted bv the Code of 
Civil or Criminal Procedure. ILR (1937) 

1 Cal .345 (354). 

(6) No notion of the liberty of toe 
press can stand in the way of the in- 
herent power of Court to punish any 
publication which amounts to contempt. 
Article 19 (2) of the Constitution makja 
it clear that reasonable restrictions could 
be imposed on the fundamental right to 
freedom of speech and expression, , Inltf 
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(2) No High Court shall take cognizance of a contempt alleged to hav 
<50xnmitted m respect of a Court subordinate to it where such contempt 
^ftence punishable under the Indian Penal Code. 


e been 
is an 


[ ] For Rules framed under Art. 225 of the Constitution of India regarding con- 
tempts punishable under the Contempt of Courts Act, 1952, by the former High 
Court of Judicature at Nagpur, see Notification No. 8958 published in Madhya 
Pradesh Gazette. 13-11-1953, Pt. IV-(Ga), page 299. These Rules came into force 
with retrospective effect from 26-9-1953. For Rules made by the High Court 
of Mysore to regulate proceedings for contempts of suborflinate Courts and of the 
High Court, see Mysore Gazette. 18-8-1955, Ft. IV, S. 2-D, p. 7. For Rules 
made by the High Court at Calcutta, see NoHfn. No. 5261-G published in Cal- 
cutta Gazette, dated 25-7-1968, Pt. I, p. 1553. For such rules made by the A P 
High Court, see A. P. Gaz., 17-10-1957, Pt. II (R. S ). p. 311. 


^ellon 3 — Note 1 (conld-) 

•alia, in relation to contempt of Court* 
AIR 1958 Puni 273 (279, 280) = ILR 

(1958) Puni 1272 = 1958 Cri LJ 952 •• 
AIR 1958 Puni 377 (380) = ILR (1958) 
Puni 1723 = 1958 Cri LJ 1225 AIR 
1953 Orissa 249 (252) = ILR 11953) Cut 
“283 = 19.53 Cri LJ 1491 •• AIR 1969 Cal 
1 (3) = 1969 Cri LJ 40 = 72 Cal WN 82 
(SB) *• AIR 1968 Puni 217 (2.30) := 1968 
■Cri LJ 775 == 69 Punj LR 673 (FB) 

AIR 1960 Pat 430 (440) » 1960 Cri LJ 
1254 = 1960 BLJR 622 (FB) AIR 1959 
Bom 182 (189) = 1959 Cri LJ 567 = 60 
Bom LR 873 (DB). 

* ' 1 f 

Power to punish Its own contempt. 

••(7) The power of the High Court to 
conimit for any contempt of itself is an 
inherent power and it arises from the 
fact, ‘ that, it is a Court of Record. AIR 
1930 Cal .759 (760) « 58 Cal 458 = 32 
Cri LJ 352 (DB) AIR 1942 Lah 10.5 

(107) = ILR (1942) Lah 411 = 43 Cri 
LJ 599 (FB) ** AIR 19.57 Hvd 17 (171 = 
ILR (19.56) Hvd 468 (DB) AIR 19.52 
Aimer 33 (.33)= 19.52 Cri LJ 12.34** AIR 
1951 Vindh Pra 14 (16) ** AIR 19.59 Cal 
106 ri08. 109. 110) = 19.59 Cri LJ 172 
(DB)' ** AIR 19.59 Bom 182 (186. 187) = 
19.59 Cri LJ 567 = 60 Bom LR 87.3 (DB). 

(8) The Contempt of Courts .\ct. whe- 
ther the one of 1926 or the one of 19.59 
■>yhich repealed it. .should not be inter- 
preled as conferring any new iurisdiction 
on the High Courts, but must be taken 
as having assumed the existence of such 
iurisdiction even from before. .\t least in 
.so far as the power of the High Court in 
•relation to contempt of it.colf has been 
•vested in the High Courts by the Consti. 
tution itself the new .4ct cannot be inter- 
•preted to have taken awav that iurisdic* 
tion and conferred it again on the High 
•Courts by virtue of its own authoritv. 
AIR 1954 SC 186 (190) = 1954 SCR 454 
= 1964 Cri LJ 460. 

(9) The inherent power which the 
TIigh Court posses.ses to commit for con- 
lempt of itself is ancillary to the exer- 
■cise of its various iurisdictions and it 
miav be expedient to exercise it in or in 
relation to any one of those jurisdictions. 
AIR 1930 Cal '769 (760) = 68 Cal 458 = 
192 Cri 352 (DB). 


Power to punish contempls of subordi. 
nate Courts. 

(10) Bel<jre tlie Contempt of Courts 

.\ct of 1926 was passed the High 
Courts in matters of contempt possessed 
the same iurisdiction as the King’s Bench 
in England and as such could punish 
contempts of the inferior Courts. .\IR 
1955 Andhra 1.56 (159) = ILR (1955) 

Andhra 57 = 1955 Cri LJ 1028 (DBi •* 
AIR 1922 Bom 52 (62) = 46 Bom .592 = 
23 Cri LJ 177 (DB). (Per Mac Lcod. C. 
J.) 

(11) A High Court is a Court of Record 
and as such has an inherent power and 
authority to protect its subordinate 
Courts from interference with the ct>urse 
of justice administered bv them, in any 
wav which mav be necessary. AIR 19.39 
Oudh 131 (1391 = 14 Luck 492 = 40 
Cri LJ 421 (FBI ** AIR 19.52 Ajmer .33 
(33) = 19.52 Cri LJ 12,34 *» AIR 19,52 
Kutch 74 (76) = 1952 Cri LJ 1482. 

[But see AIR 193.3 Pat 204 (205. 206) 
= 12 Pat 172 (DB).] 

(12) High Court cannot deal with mat- 
ters alleged to be of contempt of the 
Supreme Court- AIR 1967 Andh Pra 299 
(305) = 1967 Cri LJ 1470 = ILR (1968) 
-Andh Pra 42 iDB). 

(13) The applical^ilitv or otherwise of 
the Contempt ol Courts .Act to a .superior 
Court of RiTord does not affect its right 
to exercise Ihe penver which is iidierent 
in every superior Court of Record to 
punish contempts of Courts subordinate 
to it. AIR 19.51 Vindh Pra 14 ilGl. 

(14) The ConJempl of Courts .Act onlv 
gives a stattitojv recognition to the al- 
ready exi'ting inherent powers of the 
High Courts to pitnish contempts of sub- 
ordinate Courts also, AIR 19.57 Hvd 17 
(17) = ILR (19.56) Hvd 468 (DB) •* AIR 
1939 Oudh 131 (1.39) = 14 Luck 492 = 
40 Cri L Jour 421 (FB) ** AIR 1955 
Andhra 156 (159) = ILR (1955) Andhra 
57 = 1955 Cri L Jour 1028 (DB). 

(15) Article 215 of the Constitution 
which vests in the High Court all the 
powers of a Court of Record including 
the power to punish for contempt of it- 
self does not limit the powers which the 
High Court possessed before to punish 
contempts of subordinate Courts either as 
a superior Court of Record or under tho 
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Section 3 — Note 1 (confd.) 

Contempt of Courts Act of 1926 which 
has been replaced by the present Act of 
1952. AIR 1953 All 342 (345) = ILR 

(1953) 1 All 796 = 1953 Cri LJ 733 ** 
AIR 1950 All 556 (558) = ILK (1952) 1 
All 131 = 52 Cri L.I 1062 (FB) *• AIR 
1960 Pat 430 (442. 443. 444, 445. 446) = 
1960 Cri LJ 1254 = 1960 BLJR 622 (FB) 
** AIR 1064 Cal 572 (582, 583) = 1964 

(2) Cri LJ 660 = 69 Cal WN 82 (DB) 
** AIR 1959 Bom 182 (187) = 1959 Cri 
LJ 567 (DB). 

(16) The inherent power of the High 
Court to puni.sh contempts of subordinate 
Courts and tribunals has not been touch- 
ed by Article 227 of the Constitution, iust 
as such power was left untouched by Sec- 
tion 15 of the High Courts Act of 1861 
which Article 227 replaced. AIR 1955 
Mad 1 (18) = ILR (1955) Mad 1 = 1955 
Cri LJ 1 (FB). 

(17) Contempt of Court is contempt of 
the authority of the sovereign State exer- 
cised through its Courts duly constituted 
for the .administration of iustice and the 
power w’hich the High Court exercises to 
puni.sh contempt of itself and the Courts 
and tribunals subordinate to it is the 
power of the sovereign Slate. AIR 1955 
Mad 1 (20) = ILR (1955) Mad 1 = 1955 
Cri LJ 1 (FB). 

(18) It is open to the Parliament of 
India which exercises the sovereign auth- 
ority of the State in the legislative field 
to provide specifically for the exercise of 
the power of the sovereign State to 
punish contempts of any specified classes 
of Courts or tribunals. AIR 1955 Mad 1 
(20) = ILR (1955) Mad I = 1955 Cri LJ 
1 (FB). 

(19) Where a subordinate tribunal can 
protect itself or when any statutory pro- 
vision is made for its protection from 
contempts the High Court cannot invoke 
its inherent powers to punish contempt 
of that tribunal. AIR 1955 Mad 1 (20) = 
ILR (1955) Mad 1 = 1955 Cri LJ 1 (FB). 

(20) Subordinate Courts which are not 
Courts of Record have no power to en- 
tertain proceedings in contempt. AIR 
1943 Nag 334 (334) = 45 Cri LJ 407. 

(21) Apart from there being inherent 
.jurisdiction in the High Court to punish 
for contempt of subordinate Courts such 
jurisdiction has now been expressly con- 
ferred upon them by the Contempt of 
Courl.s .Act in all cases of contempts 
other than those which amount to an 
offence under the Penal Code. AIR 1935 
All 117 (118) = 57 All 573 (DB) ** AIR 
1953 .All 419 (430, 431) = ILR (1953) 1 
All 84 = 1953 Cri LJ 943 ** AIR 1952 
AH 86 (87) ** AIR 1951 All 667 (674) = 
ILR (1951) 2 All 521 = 52 Cri LJ 984 
(2) (DB). 

(22) The absence of a definition for 
the term ‘Contempt of Court’ either in 
this Act or the Constitution creates in 


no wav any difficulty in the High Court 
exercising the poyver conferred by them 
to punish contempts of subordinate 
Courts. Since the term had long since 
been judicially .interprfeted both in Eng- 
land and in this Country it is reasonable- 
lo assume that it has been used in that 
sense both in the .Act and the Constitu- 
tion. AIR 1955 Orissa 36 (42) = ILR 

(1955) Cut 204 = 1955 Cri LJ 547 (DB). 

(23) That the Court or tribunal in rela- 
tion to the proceedings in which the- 
contempt was committed has ceased to- 
exist, does not deprive the High Court of 
its power to punish the contempt. AIR 
1955 Mad 1 (21. 22) = ILR (1955) Mac? 
1 = 1955 Cri LJ 1 (FB). . . 


(24) The High Court of Jammu and> 
Kashmir has a statutory power given to 
it by the Constitution of the State itself 
to punish contempts of itself as well as 
any Court subordinate to it. AIR 1955' 
J and K 30 131) = 1955 . Cri LJ 159& 
(FB). 

2. Subordination of Courts.-— (1) The 
expression “Courts subordinate to the 
High Courts” would prima facie -mean? 
the Courts of law subordinate to the 
High Courts in the hierarchy of Courts* 
established for the purpose of adminis- 
tration of justice throughout the Union. 
AIR 1966 SC 66 169) = 1956-2 SCR 9{Ur 
= 35 Pal 65 = 1956 Cri LJ 156 ** AIR 
1968 Madh Pra 253 (254) = 1968 MPLJ 
354 (DB) ** AIR 1968 Madh Pra 232' 
(233) = 1968 Cri LJ 1433 = 1968 MPLJ 
507 (DB) »» 1964 (1) Cri LJ 362 (364)' 

(All). (AIR 1956 All 258, Rel. on-) 

* 

(2) For the purposes of this section- 
the position of the subordinate Court 
must be considered in its totality in rela- 
tion to the High Court and not with- 
reference to a particular Act or provision* 
of law under which it may be acting at 
the time its contempt has been com- 
mitted. AIR 1953 All 419 (433) = ILR 
(1953) 1 All 84 = 1953 Cri LJ 943. 


(3) Chapter VI of the Constitution is- 

lot exhaustive of the Courts which are^ 
subordinate to the High Court much less- 
ioes the provision apply to the interpre- 
ation of the expression as used in the- 
Act. AIR 1960 Madh Pra 115 (116) = 

I960 Cri LJ 484 = 1959 MPLJ 1139* 
[DB). 

(4) Subordination contemplated by 
he .Act is not the subjection to the mere- 
idministrative control of the High Court. 
AIR 1950 All 556 (558) = ILR (1952) 1 
All 131 = 52 Cri LJ 1062 (FB). 

[See also AIR 1956 All 258 .(266) = 
[LR (1956) 1 All 656 = 1956 Cn LJ 67» 
(DB).] , 

(5) The subordination contemplated by 
the Act is judicial subordination. AIR 19^ 

All 556 (558) = ILR (1952) 1 All 131 * 
>2 Cri LJ 1062 (FB) *• AIR 1956 AU 25| 
(266) = ILR (1956) 1 All .656 “ 19 ^ 
Cri L Jour 679 (Dti) •* Alft 1956- 
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Bom 103 (105) = ILR (1954) Bom 1362 
» 1955 Cri LJ 351 (DB) *• AIR 1953 All 
419 (433) = ILR (1953) 1 All 84 = 1953 
Cri LJ 943 •• AIR 1967 SC 1494 (1504) 
» 1967 Cri LJ 1380 (1967) 3 SCR 163 

•• 1964 (1) Cri LJ 362 (365) (All). 

(6) A Court may be subordinate to a 

Hiith Court for purposes other than judi- 
cial controls. AIR 1967 SC 1494 (1604) = 
1967 Cri LJ 1380 (1967) 3 SCR 163. 

(7) Any Court over which a High 
Court exercises any authority, appellate, 
revisional or supervisory may be subordi- 
nate to the High Court for the purposes 
of the Contempt of Courts Act. AIR 1957 
All 495 (503) ••AIR 1950 All 556 (558) = 
ILR (1952) 1 All 131 = 52 Cri LJ 1062 
(FB) •• AIR 1956 All 258 (266) = ILR 
(1956) 1 All 656 = 1956 Cri LJ 679 (DB) 
•* AIR 1952 All 86 (87). 

(8) Where a Court created by a special 
statute has been made subject to the ap- 
pellate jurisdiction of the High Court 
although to a lesser extent than the ordi- 
nary Criminal Courts of the Country, it 
is a Court subordinate to the High Court 
within the meaniqg of the Conten\Dt of 
Courts Act. It is not the less such a 
Court merely because the power to 
make rules in respect of it has been con- 
ferred on the Government and not the 
High Court. AIR 1933 Cal 118 (120) = 
60 Cal 603 = 34 Cri LJ 662 (DB). 

(9) Any tribunal, which is subordinate 
to the High Court under Article 227 of 
the Constitution would come within the 
scope of the Act even though it is not 
subordinate to the High Court as a civil 
Court. AIR 19,55 Bom 103 (105) = ILR 
(1954) Bom 1362 = 1955 Cri LJ 361 
(DB) •• AIR 1967 Andh Pra 299 (320) 
= 1967 Cri LJ 1470 = ILR (1968) Andh 
Pra 42 (DB) ** AIR 1960 Madh Pra 115 
(117) = 1960 Cri LJ 484 (DB). 

(10) The Court of a Magistrate passing 
order under Section 144. Criminal P. C., 
is a Court subordinate to the High Court 
within the meaning of Section 3 of the 
Contempt of Courts Act. AIR 1954 Pat 
203 (207) = 32 Pat 1069 = 1954 Cri LJ 
633 (DB) •• AIR 1959 Cal 174 (176) = 
1959 Cri LJ 316 = 62 Cal WN 862 (FB). 

(11) Panchayati Adalats are Courts 

judiciallv subordinate to the High Court. 
AIR 1951 All 667 fPr 22) = ILR (1951) 
2 All 521 = 52 Cri LJ 984 (2) (DB) ** 
AIR 1962 All 315 (322, 324, 327) = 1962 
(2) Cri LJ 1 = 1962 All LJ 235 (FB). 

(AIR 1961 All 667. Approved. AIR 1956 
All 258 and AIR 1957 All 495, Overruled.) 

(12) A Magistrate holding an enquiry 
under Section 176 of the Code of Crimi- 
nal Procedure is not a Court subordinate 
to the High Court contempt of which is 
punishable under Section 3 of the Con- 
tempt of Courts Act. AIR 1958 Punj 141 
(143) = ILR (1958) Punj 745 = 1958 


Cri LJ 673. (AIR 1940 Rang 68 held no 
longer good law.) 

[But see AIR 1940 Rang 68 (70) = 

1940 Rang LR 188 = 41 Cri LJ 470 

(DB).] 

(13) The appointment of a Judge of 
the High Court j>s the sole member of 
an Industrial Tribunal il was held did 
not equate il with the High Court. The 
status of the tribunal as an inferior Court 
was not in any way altered bv such ap- 
pointment. AIR 1955 Mad 1 (16) = ILR 
(1955) Mad 1 = 1955 Cri LJ 1 (FB). 

(14) An Election Tribunal constituted 

under Representation of the People Act is 
a Court subordinate to the High Court. 
AIR 1960 Madh Pra II5 (116, 117) = 

1960 Cri LJ 484 = 1959 MPLJ 1139 
(DB) •• AIR 1959 Madh Pra 50 (51) = 
1959 Cri LJ 199 = 1958 MPLJ 820 (DB), 

(15) The Authority functioning under 
the Payment of Wages Act is a Court 
subordinate to the High Court within the 
meaning of Section 3 of the Contempt of 
Courts Act- AIR 1963 Bom 254 (261) = 
1963 (2) Cri LJ 603 = 65 Bom LR 131 
(DB). 

(16) In view of the provisions of S. 22 

of the Andhra Pradesh Buildings (Lease. 
Eviction and Rent) Control Act (XV of 
1960), Rent Controller is a Court sub- 
ordinate to the High Court within the 
terms of Section 3. (1968) 2 Andh WR 

587 = 1968 Mad LJ (Cri) 766 (DB). 

(17) The Assistant Registrar exercising 

powers of Registrar under Section 48 of 
Bihar and Orissa Co-operative Societies 
Act (6 of 1935) is a Court subordinate to the 
High Court. AIR 1965 Pal 227 (236, 237) 
= 1965 (1) Cri LJ 748 = 1966 BLJR 15 
(DB) ** AIR 19«7 SC 1494 (1604) = 

1967 Cri LJ 1380 = (1967) 3 SCR 163. 

(18) An Arbitrator appointed by the 
State under Section 37 read with S. 12 
of the U. P- Consolidation of Holdings 
Act and the Rules framed thereunder is 
not a Court subordinate to the High 
Court within the meaning of Section 3 
of the Contempt of Courts Act. AIR 

1968 All 157 (162) = 1968 Cri LJ 577 = 
1966 All LJ 460. 

(19) The Registrar or the Assistant 
Registrar appointed under U- P. Co- 
operative Societies Act are not a Court 
of Law and they cannot also be said to 
be subordinate to the High Court. 1963 
(1) Cri LJ 507 (511) = 1962 All LJ 57. 

3. ‘‘Court." — (1) By the word 
“Court" used by it the Act contemplates 
“a Court of justice" which as defined in 
the Penal Code denotes "a Judge who is 
empowered by law to act judicially." 
AIR 1954 Nag 71 (76) = ILR (1954) Nag 
1 = 19.54 Cri LJ 366 (DB) ** AIR 1964 
Bom 147 (153) = 1964 (1) Cri LJ 652 = 
65 Bom LR 533 (DB) •• AIR 1959 Bom 
6 (8) = 60 Bom LR 822 =< 1959 Cri LJ 
30 (DB). 
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(2) The wortl ‘Court' as deftned in the 
Evidence Act is only I’or the purposes of 
that Act and cannot be made use of in 
interpreting that word in the Contempt 
of Courts Act. AIR 1968 All 157 (160) = 
1968 Cri LJ 577 = 1966 AH LJ 460. 

(3) The Presiding Officer alone does 
not constitute a ‘Court,’ which in fact 
and law. is an impersonal being or entity. 
It is true that one of its main limbs is 
the Presiding Officer but there are other 
more or less equally important limbs 
which constitute a ‘Courf’, like the counsel 
practising before it, the oifficials of the 
•Court, the litigants and even the wit- 
nesses who appear for one party or the 
other. 1966 All \VR (HO 197 = 1966 All 
LJ 97)3. 

(4) In order to constitute a ^Court* in 

strict sense of the term. an essential 
condition Ks that the Court should have 
the power to give a decision or a defini- 
tive judgment which has finalitv and 
authoritativeness. AIR 1956 SC 66 (70) 

1966-2 SCR 956 = 35 Pat 65 = 1956 
Cri LJ 136. 

(5) As the Constitution has made a 

distinction between “Courts’* and “tribu- 
nals” in the Contempt of Courts Act of 
1952 which was passed subsequent to the 
Constitution the word “Court** cannot be 
interpreted to include all Tribunals. .\IR 
1956 All 258 (265) = ILR (1956) 1 All 

6.56 = 1956 Cri LJ 679 (DB). 

(6) A tribunal in which justice is judi- 
cially administered and which is em- 
powered to arrive at an independent 
judicial decision on legal evidence is a 
“Court”. AIR 1950 Assam 25 (30) = ILR 
(1949i 1 Assam 244 = 51 Cri LJ 247 
(DB). 

(7) The term “Court” in the .4ct is 

wide enough to include even a tribunal 
provided it is entrusted with judicial 
functions including that of deciding liti- 
gated questions according to law that is 
to sav. according to certain rules and 
procedure which would ensure its de- 
riding them with fairness and impartia- 
lity. AIR 1953 All 419 (432) = ILR 

(19.53) 1 All 84 = 1953 Cri LJ 943. 

(8) A tribunal in order to possess the 
status of a “Court”, for the purposes of 
this Act should possess the capacity to 
deliver a definite judgment. AIR 1954 
Nag 71 (76) = ILR (19.54) Nag 1 = 1954 
Cri LI 366 ** AIR 1967 SC 1494 (1604) 
= 1967 Cri LJ 1380 = (1967) 3 SCR 163 
*• AIR 1968 Madh Pra 232 (233) = 1968 
Cri LJ 1433 = 1968 'NfPLJ 507 (DB) *• 
AIR 1959 Bom 6 (8) == 1959 Cri LJ 30 
= 60 Bom LR 822 (DB). 

(9) For the purpose of Contempt of 
Courts Act, (a) Court is that person. 
Tribunal or authority which has been 
permanently constituted by the State for 
the administration of justice, (b) the 
pronouncement of such person. Tribunal 


or authority must be a decisive judgment 
binding on the parties; (c) such person, 
authority or Tribunal must arrive at its 
decision on the evidence which the par- 
ties have a right to adduce; (d) he or it 
must possess authority to summon par- 
ties and their witnesses, to compel pro- 
duction of documents and to take evi- 
dence and (e) he or it must possess 
power to have his or its judgment, decree 
or order enforced against the parties. 
AIR 1968 .Ml 157 (160) = 1968 Cri LJ 

577 = 1966 All LJ 460. 


(10) Only those arbitrators can be 
deemed to be Courts who are appointed 
through a Court. 1963 (1) Cri LJ 507 
(.509, 510) = 1962 All LJ 57. 

The following are *‘Courfs**. 

(11) The Magistrate taking cognizance 
of the report under Section 173 (1) (a). 
Criminal P. C. irrespective of whether it 
is a charge-sheet or a flnat report. 1965 
All \VR (HC) 783 = 1965 All Cr R 520. 

(12) Magistrate, seized of committal 
proceedings, AIR 1966 All 495 (498) = 
1966 Cri LJ 1106. 


(13) The authority constituted under 
the Payment of Wages Act. AIR 1963 Bom 
254 (260) = 1962 (2) Cri LJ 603 = 65 
Bom LR 131 (DB). 

% 

(14) Where in connection with the ad- 
ministration of justice a Magistrate is 
approached as a Court to make an order 
and as a Court he declines to make it 
even though the Magistrate says that he 
is not doing any judicial work on the 
dav he is so approached. AIR 1962 Cal 
495 (499) = 1961 (2) Cri LJ 334 = ILR 
(1962) 1 Cal 304 (FB). 

(15) Assistant Registrar discharging the 
fujiclioji of Registrar under Section 48 
read with Section 6 (2) of Bihar and 
Orissa Co-operative Societies Act (6 of 
1935). AIR 1967 SC 1404 (1499, 1602) » 
1967 Cri LJ 1380 = (1967) 3 SCR 163- 

(16) Election Tribunal constituted under 
Representation of the People Act. AIR 
1967 Andh Pra 299 (320) = 1967 Cri LJ 
1470 = ILR (1968) Andh Pra 42 (DB). 

(17) Rent Control Tribunal. AIR 1969 
Delhi 319 (322) (DB). 

(18) Financial Commissioner acting 
under Section 39 of Pepsu Tenancy and 
Acr**''iillural Lands Act (13 of 1955)* AIR 
1969 Punt 435 (440) (DB). 

The following are not “Court*'. 

(19) A Commissioner appointed under 

the Public Servants (Inquiries) Act 37 of 
1850. AIR 1956 SC 66 (74, 76) 1^? 

SCR 965 = 1966 Cri LJ 166. (AIR 1954 
Pat 289. Reversed; AIR 1951 Pun.i 49, 
Overruled.) 

(20) A fact finding commission appoinl- 
“d under the provisions of the 

dons of Inquiry Act of 1952. AIR 1954 
Nag 71 (76) = 1954 Cri U 366 * 1964 
Nag LJ 238 (DB). 
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nppoinU-d under 
Section 36 (1) (b) of U. P. Homoeopathic 

LJ 302 (301) 

(All). (AIR 1956 SC 66. Foll.l 

(22) Registrar’s nominee uiuler Sec- 
tmn 54(1) of Bombay Co-operative Socic- 

air 1901 Bom 147 
(154) = 65 Bom LR 533 (DB). 

(23) The Registrar and the Assistant 
Registrar appointed under U. P. Co-opcra 

Cri LJ 507 

(510) — 196- All LJ 57. (Overruled on 
another point in AIR 1905 All 203 (DB).) 

(24) The Nyaya Panchaval constituted 
under Saurashlra Gram Pamhavat Ordi 
nance, 1949. ILR (1964i Guj 433 (DBi. 

(25) A coroner appointed under the 
Coroners Act. 1871. AIR 1959 Bom (5 

US' LR 

0^2 (L)d), 

(26) An arbitrator appointed bv the 
Stale under Section 37 read with Sec- 
Ron 12 of the U. P. Consolidation ot 
Holdings Act. AIR 1968 All 157 (104) « 
1968 Cri LJ 577 = 1966 .All LJ 460- 

(27) Sub-Divisional Officer holding en- 
duin’ under Section 247 (7), M. P. Land 
Revenue Code. AIR 1968 Madh Pra 253 
(254) =* 1968 MPLJ 354 (DB). 

• fficer appointed a.s in- 

quiry officer under Section 30 (2). M P 
Land Revenue Code (20 of 1950 ) air 
1968 Madh Pra 232 (234) - 1968 Cri LJ 
1435 = 1968 MPLJ 507 (DB) 

rol?r®f!' • ®“Jordinate to the High 

Court — Magistrate functioning under 
Section 37 of Rajasthan Co-operative 
Societies Act (13 of 1965). The power 
exercised by him under the Section is 
administrative In nature. 1969 Cri LJ lios 
(1196) (DB) (Raj). 

4. Jurisdiction— (i) The High Court 
has jurisdiction over a matter of con- 
tempt committed within its territorial 
jurisdiction and the place where the con- 
temner resides does not affect that iuris 
diction. AIR 1934 Mad 423 (424) = 67 
Mad 831 = 35 Cri LJ 962 (DB) *• 196^ 

(2) Cri LJ 118 (121) = ILR (1962) 1 All 
221 (DB). 

(2) A contempt of High Court is an 
offence which can be enquired into ac- 
cording to the provisions of Criminal 
P- C., asset out in Sections (2). Hence a 
High Court in case of contempt committ- 
ed within its territorial jurisdiction is 
competent to issue process to secure the 
attendance of the offender, wherever he 
may be residing. AIR 1945 All 1 (4) = 

46 Cri LJ 272 = ILR (1944) All 665 
(DB). 

(3) In ceases of contempt, a High 
Court acting under its inherent powers 
may send a special bailiff to arrest a 
person at a place within its general juris- 
diction. ILR (1937) 1 Cal 345 (.356) *• 


5,/.^* •' n^ojfusil Court has no 

ITmvl of con- 

r VlioK ^'PPlication direr) 

to the High Court in.stcad of to the 

moflusil Court for making that Court to 

.cirr the matter to ih. Ii7,h Couri^' AIR 

(DBI. LJ 444 

(51 Where tlie Court wliose conlcmni Is 
. It god to hove been ronimitled lind.s^ on 
M* /‘PPLcatKin made hv (he pelilloner to 

Ih-ll ^'111'!'! L51. Civil P. C. 

" tluMc wa.s no conlciiiDl ni tlrU 

(•'>url. It wo„l<| I,,, in verv extrenio • id 

n.re eases (hat the Hi^h Court wo 

oven i-nlcrtain an applicnlion for con 

Umpt. air 19()0 All 2.31 (236) = i«)0o 

Cri LJ 442 = i960 All LJ 247. 

5. M.*inner of iniliutliig proeecdings.— 
(1* .\s the proeeeilings lak<-ii Ijv the Court 
.n mutter.s o|- contempt is a judicial pro 

m"‘ "'L-nci- is not comniitl- 

s u-nn r P«osenr.> of the Court, it is. 
-sl.uhd hv m<-ans o| j,n application 

-suppt)ried bv an aliidavit. AIR iqoc) r.,i 

Crt^Ll'e?^"^ H9 o 8) Punj 745 = 1958 

(2) Application under Section 3 filed 
without coniplving with rules framed bv 

Com Is .y-t. is void and without jurisdic- 
hon. AIR 1966 .Mad 1.36 (139) = 1966 
f^gLJ 4-1 = (1965) 2 .Mad LJ 559 

(3) There is no hard and fast rule as 

to the time within which contempt 

brought to the notice 

ot the Court. The onlv requirement will 
be that matter must be brought to the 
notice of the Court as quickly as possible 
and if there is any inordinate delay, it 

f’xplained. AIR 19.59 • 
Ker 266 (270) = 1959 Cri LJ 1075 = 1959 

** All .394 

2^^An ^ 

(4) Any delay in filing the affidavit in . 
support of the application for proceedings 

r should normally be regarded 

as fatal although in exceptional cases the 

^T% o^'erlooked. AIR 1952 Nag 
34 (35) » ILR (1951) Nag 803. 

applicant for proceedings in, 

"’“f* affidavit disclose 

the source of hi.s information regarding 

th^ '^*?'^** alleges to constitute 

t^he contempt or swear to them from his 

knowledge. AIR 1952 Nag 259 
sir ^949) Nag 640 •• AIR 19.V1 

52‘trfLi'V52“DB''," = 

affidavit filed in support of an 
application to start proceedings must 
state the act alleged to constitute con- 
tempt m such a wav as to show a prima 
facie case, AIR 1958 Punj 141 (143) = it r 
(1958) Punj 745 = 1958 Cri LJ 673 
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•• AIK I960 Pat 430 (446) «= 1960 Cri LJ 
12D4 = 1960 BLJR 622 (FB). 

(7) When the Court moves suo motu, the 
question of notice of motion or statement 
on aflidavit is wholly redundant. AIR 

1960 Pat 430 (446) = 1960 Cri LJ 1254 
= 1960 BLJR 622 (FB). 

(8) In case of aoDlication to the High 
Court lor starting of contempt proceed- 
ings, the affidavit filed in support of the 
application should be sworn by some 
ponsible officer, an affidavit of a clerk is 
not proper. AIR 1941 Pat 185 (1871 = 20 
Pat 306 = 42 Cri L Jour 225. 

(9) Petition for issue of process for 
contempt made by Govemor-in-Council 
with affidayit signed by Secretary is pro- 
per and within authority until contrary is 
shown. AIR 1933 Cal 118 (120) = 60 Cal 
603 = 34 Cri L Jour 662 (DB). 

(10) Eyen where Ihe rules and practice 
of a High Court require the petitions for 
taking action for contempt to be signed 
by or on behalf of the persons presenting 
it, the Courts can issue a rule if in spite 
of absence of proper signature, the evi- 
dence sliows prima facie that contempt 
has been committed. AIR 1933 Cal 118 
(120) = 60 Cal 603 = 34 Cri LJ 662 
(DB). 

(11) The High Court can treat an 

application presented to a subordinate 
Court as one presented to itself and 
initiate proceedings for contempt. AIR 
1932 Cal 254 (255) = 33 Cri LJ 444 

(DB). 

(12) There is no warrant for the 

practice of making the Chief Justice and 
Judges parties to an appeal against the 
decision of a High Court in a contempt 
matter. The title of such proceedings 
should be "In re • . . (the alleged con- 
temner)." AIR 1961 SC 1367 (1369) = 

1961 (2) Cn LJ 438= (1962) 1 SCR 319. 

(13) Once the proceedings get going, it 

quite clearly becomes a matter between 
contemner on the one hand, and the 
Court, of which the contempt is stated to 
have been committed, on the other. 
Therefore, on death of the private party 
initiating the proceeding, there is no 
need to call upon his legal representa- 
tives to pursue the proceedings. AIR 1968 
Puni 217 (223, 228) = 1968 Cri LJ 775 “ 
69 Puni LR 673 (FB) *• (’64) 68 Cal 

WN 330 (DB). 

(14) Normally where a parly is alleged 
to have disobeyed an order of iniunction 
made by Court of Law, it would not be 
expedient to initiate summary proceedings 
in contempt before the High Court. 1968 
Cri LJ 107 (All). 

6. Commencement of proceeding on 
report of subordinate Court — (1) A sub- 
ordinate Court has no jurisdiction under 
the Contempt of Courts Act to try an 
offence for contempt or punish the 


offender therefor. AIR 1956 Pat 321 
(324) = 1956 Cri LJ 1087 (DB). 

(2) Every Judge and Magistrate should 
report any matter of contempt to the 
High Court to which he is subordinate. 
AIR 1952 Nag 34 (36) = ILR (1951) Nag 
803 ** AIR 1956 Pat 321 (324) = 1956 
Cri LJ 1087 (DB). 

(3) It is the duly of Magistrates to 
bring to notice of Chief Court attempt 
made to bring improper influence on 
them in connection with magisterial work. 
AIR 1939 Oudh 180 (181) = 14 Luck 
653 (DB). 

(4) Where a contempt of Court is com- 
mitted by a person addressing a com- 
munication to the Court with an intention 
to influence it in the trial of a case, the 
Court should take a serious view of the 
matter and should immediately report the 
case to the High Court for speedy and 
quick action. AIR 1952 All 86 (88) (DB). 

(5) The report regarding the contempt 
of a subordinate Court can be made to 
the High Court either by the Court con- 
temned or by a superior Court. The 
superior Court when the report is sent 
through it, can, instead of forwarding it 
direct to the High Court, hold a preli- 
minary enquiry and give an opportunity 
to the accused to show cause. AIR 1956 
All 258 (262) = ILR (1956) 1 All 656 = 
1956 Cri LJ 679 (DB). 

(6) A Judge or a Magistrate need not 
obtain the permission of the State Gov- 
ernment to report to the High Court a 
contempt committed against him. AIR 
1952 Nag 34 (36) = ILR (1951) Nag 803. 

7. CommencemeDt of proceediqg suo 
motu. — (1) The High Court of its own 
motion can issue a rule calling upon a 
person to show cause why he should not 
be committed for contempt and in this 
respect its powers in relation to contempt 
of subordinate Courts are not diflcrent. 
AIR 1941 Pat 185 (188) = 20 Pat 3P6 = 
42 Cri LJ 225 (DB). 

(2) When the Court moves suo motu. 
the question of notice of motion or state- 
ment on affidavit is wholly redundant. 
AIR 1960 Pat 430 (446) = 1960 Cri LJ 
1254 = I960 BLJR 622 (FB) ** AIR 196b 
Cal 411 (428) = 1966 Cri LJ 883 = 70 
Cal WN 579 •* AIR 1961 J & K 76 
(80) = 1961 (2) Cri LJ 766 (DB). 

(3) When the Court acts suo motu and 

not on application, Rules framed by High 
Court do not strictly apply. AIR 1964 
Cal 572 (583, 584) = 1964 (2) Cri LJ 

660 = 69 Cal WN 82 (DB). 

(4) Although it is the parly w'ho alleges 
that he has been damaged by the inter- 
ference of the other parly with the 
receiver appointed by Court that should 
move the Court for action being taken 
against that party for contempt, in some 
cases the Court could take action also 
on the application of the receiver or or 
its own accord. AIR 1932 Cal 254 
f2.55) = ,33 Cri U 444 (DB). 
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8. Proceedings against Stale or I'nion.— 

(1) Contempt proceccUna bv its nature is 
A proceeding in personam. AIR 1956 
Manipur 44 (48) = 1956 Cri LJ Mil. 

(2) No doubt the State Govonnnont not 
■being a natural person cannot be ordered 
to be detained in civil prison. i»n the 
analogy of Corporations for wlii»h spe- 
■cial provision is made in O. 39, R. 5, but 
beyond that, both when a decree for a 
permanent injunction is executed and 
when an order of temporary iniunction 
is enforced the liabililv of the Stale Gov- 
ernment to be proceeded against appears 
to he clear. AIR 1961 SC 221 (228) = 
( 1961 ) 1 SCR 728 •• AIR 1969 Pal 72 
(76) (DB). 

(3) A person seeking contempt proceed- 
ings against an officer of a State or the 
Union on the ground of disobedience to an 
order issued to the Slate or the Union 
must obtain leave of the Court concerned 
to proceed against the particular officei 
after satisfying the Court that the officer 
was aware of the order and was also 
under a duty to carrv it out or to see 
that it was not disobeyed. ;\IR 1952 Cal 
919 (921) = ILR (19531 1 Cal 355 = 1953 
Cri LJ 136- (Per Chakravarlli C. J.; 
Mukherii J. contra.) 

(4) In the proceedings against Govern- 
ment officer for contempt State is not a 
necessary parly. AIR 1956 Manipur 44 
(48) « 1956 Cri LJ 1411. 

9 . Parly entitled to moke application. — 

(1) Proceedings in contempt must be 
allowed to be initiated bv a motion of 
private parties. AIR 1952 Cal 919 (920) = 
ILR (1953) 1 Cal 355= 1953 Cri LJ 136. 

(2) Person other than the per.son 
directly aggrieved can also move the Court 
for taking contempt proceedings- 1967 
All Cri R 488 = 1967 All WR (HC) 776. 

(3) Even a complainant in a pending 
■case can move the High Court for taking 
action against the author of an article 
on that , , case published during its 
pendency. AIR 1952 Kutch 74 (75) = 
1952 Cri LJ 1482. 

(4) Where the contempt consists of 
interference with the Receiver appointed 
by the Court, it is the plaintiff in whose 
euit the receiver was appointed rather 
than the receiver who should initiate 
proceedings. AIR 1935 Cal C84 (686) = 
37 Cri LJ 65 (DB). 

(5) Where the official receiver is 
forcibly obstructed from taking possession 
by the defendant and he considers such 
obstruction to be an interference with 
justice it is for him and not the plaintiff 
■to institute proceedings for contempt. 
(1937) 41 Cal WN 1325 (1326). 

(6) In Bihar, the Legal Remembrancer 
■is the Chief Law Officer empowered to 
make a petition for contempt of Court on 
behalf of Government and to instruct the 
Advocate-General to carry on proceedings 


in the High Court. AIR 1941 Pat 185 
(188) = 20 Pal 306 = 42 Cri LJ 225 
(DR). 

(7) A fonlcmpl which consists in a 
libellous olinck on C<njrl enn be bronchi 
to the notice in anv manner and Iherelore 
the objectiitn tiial the complainant upon 
whose complaint the proceeding in ques- 
tion was initialed had no right t<} com- 
plain or ai>peai‘ inasmuch as he had onlv 
an indirect interest in (he matter is of no 
force especially when on the dIrecLion ol 
the Court the Government ad>'ocate also 
appears on bchall of the Government to 
support the cf.mplaint. AIR 1926 All 623 
(626) = 48 All 711 (SB). 

10. Notice of motion. — (1) The verifica- 
tion of the .slaleinenl or charge is neces- 
sary as a condition precedent to the issue 
of a rule to the offender to show cause 
whv he should not be punished for 
alleged contempt. AIR 1958 Punj 141 
(143) = ILR (1958) Pun] 745 = 1958 
Cri LJ 673. 

(2) When the Court moves suo motu, 
the question of notice of motion or state- 
ment on atlidavil is wholly redundant. 
AIR 1960 Pat 430 (446) = I960 Cri LJ 
1254 = I9G0 BUR 022 (FB). 

(3) Where doubtful questions of fact 

are involved the High Court inav refuse 
to issue notice to the person charged with 
contempt, before being satisfied by affi- 
davit that there was reasonable ground 
for thinking that contempt had been com- 
mitted. AIR 1945 All 67 (68) = ILR 

(1945) All 7 = 46 Cri LJ 458 (DB). 

(4) In an application for committal for 
contempt, notice of motion should be 
personally served on the party alleged to 
have committed contempt. ILR (1946) ? 
Cal 499 (503) AIR 1932 Bom 638 (639). 
(Service upon his attorneys not siiffi- 
cient.) ** (19511 88 Cal LJ 70. 

[See also (1964) 68 Cal W.\ 148 (DB).l 

(5) Proceedings for committal for con- 
tempt are in the nature of quasi-criminal 
proceedings and in sucli proceedings esta- 
blished practice must bo strictly lollowed. 
not onlv in substance but also in form. 
(1951) 88 Cal LJ 70. 

(6) Notice of the motion for contempt 
of Court must slate the precise act com- 
plained of Inasmuch as the proceeding is 
of a criminal nature. .\IR 1934 Bom 452 
(4.54) = 59 Bom 10 ** AIR 1959 Pat 262 
(265, 2661 = 1959 Cri LJ 754 = 19.58 
BLJR 802 (DB) (19-51) 88 Cal LJ 70. 

(7) The deeds or Avord.s which are said 
to constitute contempt must be .set out 
preciselv and in detail in the notice or 
Rule for contempt. .-MR 1958 Cal 474 
(480) = 1958 Cri LJ 1162. 

(8) Where a contempt is committed by 
breach of a Court's order the precise 
breach or breaches of order complained 
of must be set out in the notice of motion 
itself. AIR 1932 Bom 638 (640). 

(9) Under the practice prevalent in 
India, a notice to show cause in a contempt 
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pr«ut*ecliu" wliich is in substance suffi- 
ficnl t«i apprise the accusetl oJ the charge 
he has to meet with is a valid notice and 
it cannot he condemned on the ground ol 
its n»ni-c'omplianc-e with anv technical 
form. AIR 1957 Pat 0*^8 (530) = 30 Pal 
955 = 1957 Cri LJ 1150 (DB). 

(10 1 Wherever the grounds indicated in 
the notice of motion clearlv indicate the 
charge of eonlcmpl, failure to give in the 
notice of motion minute parlii-ulars as to 
the cf>ntempt complained of is not a fatal 
objection to the application i(*r contempt. 

ILR 11940) 2 Cal 499 (500i. 

111! The procedure of issuing a notice 
to sliow causQ in the lirst instance con- 
taining onlv extracts of news items as 
amounting prima facie In contempt and 
suhscciuentiv issuing another notice con- 
taining the entire news items amounting 
to contempt, is not irregular provided 
sucli procedure does not cause anv pre- 
ludicc. AIR 1952 Orissa 318 (326) = 
ILR (1952) Cut 1 = 1952 Cr LJ 1605. 

11. Scope enquiry. — (1) Proceeding.s 

for contempt are of summary nature and 
so a hotly contested question of fact can- 
not he decided- .AIR 1944 Lah 196 
(2011 = 40 Cri LJ 174 (SB) ** AIR 1951 
Pat 443 (444) = 52 Cri LJ 558 (DB) =>=• 
AIR 1967 Mad 162 (164) = 1967 Cri LJ 
551 = (1966) 2 Mad LJ 219 (DB) •• AIR 
1961 Puni 18 (20) = 1961 (1) Cri LJ 

146 = 62 Puni LR 752. 

(2) .A party guilty of contempt cannot 
escape the consequences of his act by 
meredv traversing the allegations even 
though on affidavit and thus making the 
matter a hotly contested issue of fact. 
Facts in contempt ca.ses are generallv ad- 
mitted or are established beyond conlro- 
versv. Of course there is no hard and 
fast rule about it. (1947) 48 Cri LJ 757 
(763) (DB) (Lah). 

(3) The Court in contempt proceedings 

based on the ground of disobedience to 
iudicial orders will not enquire into the 
merits of the case to ascertain whether 
the order is erroneous. AIR 1958 Puni 
180 (18.3) = ILR (1958) Puni 580 = 
19-58 Cri LJ 685 (1968) I Andh \VR 

382 = (1968) Mad LJ (Cri) 260. 

(4) In practice the oppo.site parties, 
namely the parties charged with contempt 
cannot be called upon to answer to 
anvthing which is not set out specificallv 
in the grounds used before the Court at 
the time the Rule was issued- AIR 
19.32 Cal 255 (257) = 33 Cri LJ 369 
(DB). 

(51 The nature of the proceedings for 
contempt is commonlv treated as of cri- 
minal aspect, even when thev arise m 
civil actions. Freest opportunity should 
always be given to the respondent to pre- 
sent his defence. AIR 1959 Puni 632 
(636) == 1959 Cri LJ 1469. 

(6) Though contempt furisdiction is 

con.sidered to be summary jurisdiction. 


Courts are not barred from holding 2b 
detailed enquiry, when necessary. (1967) 
All Cri R 488 = 1967 All WR (HC) 776 

12. Defences in contempt proceedings. — 

(1) .A person charged with committings 
contempt of Court by disobeying its order 
is entitled to raise any technical objectioDi 
which might stand in his favour on the 
question as to whether there had been, 
actual disobedience of the order of the 
Court. AIR 1953 Pat 99 (99, 100) = 
1953 Cri LJ 816 (DB), 

(2) Rule that party in contempt cannot 
be heard is inapplicable when order for 
the breach of which contempt is allegedi 
is challenged on ground of want of juris- 
diction- AIR 1931 Bom 402 (402) = 55- 
Bom 803 (DB) ILR (1968) 1 Ker 384 
1541) = 1968 Ker LJ 197 (FB) ** (1966) 
68 Bom LR 453 = 1960 Mah LJ 693. 


(3) It is no defence for a charge of 
contempt hv interference with the posses- 
sion of Receiver appointed bv the Court., 
to state that the order was erroneous, 
unjustified or even contrary to law, so* 
long as the Court making the order acted 
within jurisdiction. .AIR 1958 Punj 471 
(476) = ILR (1958) Punj 1822 = 1958- 
Cri LJ 1559. 

(4) A disrespectful conduct in Court if 
it amounts to a contempt cannot be 
defended on the ground that the Court 
was acting without jurisdiction in the pro- 
ceedings during which the contempt wai* 
committed. AIR 1956 All 258 (267)= ILR: 
(1956) 1 All 656 = 1956 Cri LJ 679* 
(DB). 

(5) Violation of the order of injunc- 
tion cannot be excused on the ground 
that though the Court acted within) its 
jurisdiction, the order that is passed was. 
erroneous. (1968) 1 Andh WR 382 = 
(1968) Mad LJ (Cri.) 260 (DB). 

(6) Innocence of the contemner in doing* 
the art which amounts to contempt is no 
defence to the charge of contempt. _ It" 
would be relevant only for determining 
the punishment. AIR 1945 Nag .33 (47) - 
ILR (1945) Nag 74 (DB) •• AIR 1962 SC 
1172 (1179) = 1962 (2) Cri LJ 262 = 
1962 Supp (2) SCR 838. (AIR 1959 

182. Affirmed.) •• 1965 Ker LT 871 •- 

1965 Ker LJ 882 (DB) *♦ 1964 All WR 
(HC) 504. 

(7) It is no defence, to a charge of 
contempt that the offensive article 
reached the eves of the Court, or thar 
the Court was not prevented from per- 
forming its duties fairly and properly or 
that thev were published without mtent 
to injure the parties or interfere with the 
administration of justice. (1961) 2 Cn LJ 
104 (106) = I960 Ker LT 792 (DB) ** 
(1965) 2 Ker LR 124 = 1965 Ker LT R7’ 

(DB). , 

(8) In a proceeding for contempt, tn 
truth of the imputations is no defence 
all. AIR 1966 Andh ,Pra 167 

1966 Cri LJ 642 ==„n966) 1 Andh WH 
164 (DB) ** 1968 MPLJ 725 = 1968 JaP* 
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U 678 (DB) •* AIH 196f) Kcr 49 (49. 
50) = 1965 (1) Cri LJ 176 = 1964 Ker 
LT 429 (DB) •• AIR 1961 J & K 76 
(80) = (1961) (2) Cri LJ 766 (DB). 

(9) Pleas of iustification or privilege 

are strictly speaking not available to con- 
temner except perhaps as niuMers of tend 
ing to aggravate or mitigate offence 
contempt. AIR 1966 All 588 (589) = 

1966 Cri LJ 1361 *• AIR 1963 B(.ni 
254 (262) = 1963 (2) Cri LJ 603 = 65 
Bom LR 131 (DB). 

(10) The excuse that a person may he 
found fault with by the higher authorities 
or that he should consult the higher 
authorities before complying with Uie 
orders of Court can be of no avail when 
he is asked to show cause why lie should 
not be committed for contempt. (1965) 
2 Andh WR 483 = (1966) 1 Andh LT 
158 (DB) •* AIR 1967 Andh Pra 19 
(21) = 1967 Cri LJ 19 = (1965) 2 Andh 
WR 483 (DB). 

(11) In case of prohibitive orders, the 
fact that they were not served on the 
officers concerned Is not a defence to 
their liabilitv for contempt of Court, it 
they came to know of that order from a 
source whose authenticity they cannot 
doubt. (1967) I Andh WR 129 (DB). 

(12) The fact that the olTending publi- 
cation was of the report as given by the 
Police Officer himself and the publica- 
tion itself showed this, did not absolve 
the publishers and the editor of the publi- 
cation of the responsibility for contempt, 
when the report amounted to contempt ot 
Court. AIR 1959 Ker 266 (272, 273) = 
1959 Cri LJ 1075 = 1959 Ker LT 102 
(DB). 

(13) Persop charged for committing 
contempt by acting in contravention of 
prohibitory order issued by High Court, 
cannot take plea that he was not party 
to that proceeding or that the order was 
not received by the concerned person. 
(1968) 2 Andh WR 208= 1968 Mad LJ 
(Cri) 531 (DB). 

(14) A Police Officer cannot escape the 
consequences of his acts of contempt by 
setting up n pica under Section 43, Police 
Act. Nor would Section 23 of that Act 
avail him against his deliberate unlawful 
acts of contempt. AIR 1958 Pun) 471 
(478) =* ILR (1958) Punj 1822 = 1958 
Cri LJ 1529. 

(15) The immunity granted to the 
Judicial Officers by the Judicial Officers 
Protection Act of 1850 cannot be used as 
a shield in proceedings for contempt of 
Courts. AIR 1958 Punf 471 (478) = ILR 
(1958) Punj 1822 = 195.8 Cri LJ 1529. 

(16) The sooner the misconception is 
removed from the mind of those taking 
defence of freedom of press that they arc 
not accoimtable to the law for what 

ley edit, write and print, the better it 
Ml be for society. 1966 Cri LJ 214 
7) = 1965 MPLJ 844 (DB). 

[Vol. 6.] 3 A. M. 28 



13. Lvideucc uml mode of proof.— (l) 
In proceedmgs for contempt, a Court 
should not act on inl'crcncos and sur- 
mises, hut must give a tinding llial the 
persons charged willi coulempl have been 

coulempl 

389 

(2) In the case of hioiuli «ii an ordei 
of the Court if it is done bv a private 
peisou apparently to gain sonic unlaw- 
iul iulvanlagc. the presumption would he 
that mtnngemeiit or disobedience 
\\as willul. hut 111 the case of an olTicial. 
it he commits a certain disobedience, 
theie would be a presuiuplion in hi.s 
liUour, lhat he had iji Ihe ordinarv cir- 
cunislanco.s, done il bona Jide and un. 

presumption is not 
irrebuttable. AIR I960 All 231 (2341 = 
1060 Cri LJ 442 = I960 All LJ 247 (DB)' 

(3) In the absence of evidence showing 
the connection with or resjionsibilitY of :> 
managing director in the publication of a 
news item wliich amount.$ to contempt, 
^uch manacin^ direclor of a news afieiic> 
|s not ipso facto and as a matter of law, 
liable in contempt for such news. AIR 
1952 Orissa 318 (324) = ILR (1952) Cui 
1 = 1952 Cri LJ 1605. 

(4) In proceedings for c(*nlcriipt again*?* 

for comments on pend- 
iiig proceedings, the prosecution need n(»l 
afrirmalively establish that the offendei- 
had knowledge of pendency of proceed- 
AIR 1955 Orissa 109 (171) = ILR 
(1955) Cut 323 = 1955 Cri LJ 1.514 (DBi- 

I T (-*20) = 1966 Cri 

LJ 883 = 70 Cal WN 579. 

(5) Contempt proceedings even If thev 
lire JUdkial proceedings within the mean 
inc of Section 1 of the Evidence Act have 
always been treated as falling outside the 
scope of that section and hence it is not 
necessary to prove a contempt in the 
manner provided for proving any fact bv 
that Act. In those proceedings the Court 
i^s competent to adopt its own procedure 
for deriving satisfaction on the question 

AIR committed- 

= ILR (1956) 2 
All 470 = 1955 Cri LJ 1451 (DB) •• AIR 
1960 Pat 430 .(436, 437) = 1900 Cri LJ 
1254 = 1960 BLJR 622 (FB). 

(6) In cases of criminal contempt the 

facts can be proved by affidavit AIB 
1955 All 638 (640) = ILR (1956) 2 All 

470 = 1955 Cri LJ 1451 (DB). 

(7) In the contempt proceedings, if an 
alleged contemner does not deny on affi- 
davit, an allegation made by the appll- 
cant, he runs the risk of the applicant's 
statement being accepted and acted updh 
AIR 1951 Nag 26 (32) = ILR (1951) /Nag 
266 = 52 Cri LJ 452 (DB). 

(8) Generally speaking It is not neces- 
sary to take oral evidence in Court ip 
contempt cases. The evidence in sucl^ 
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cases usually consists of sworn affidavits. 
(1947) 48 Cri LJ 757 (763) (Lah). 

(9) Where a contemner wishes to 

defend himself he is to be given every 
opportunity having regard to the nature 
of summary proceedings in the trial of 
contempt matters, but it is for the Court 
to decide whether the documents pro- 
duced had the tendency or were calculated 
to interfere with the course of justice by 
embarrassing the trial Judge in the trial 
of the cause and any witness outside the 
Court need not be examined to give opinion 
on the matter. AIR 1968 Punj 217 
(236)= 1968 Cri LJ 775= 69 Pun LR 

673 (FB). 

(10) For conviction for contempt of 
Court arising from scandalising the Court, 
it is not necessary that ‘clear and present 
danger’ to the orderly and impartial ad- 
ministration of justice has to be made 
out. ILR (1968) 1 Ker 384 (519-20) = 
1968 Ker LJ 197 (FB). 

(11) An affidavit filed by the com- 
plainant in contempt of Courts proceed- 
ings attributing knowledge of pendency of 
proceedings to alleged contemner which 
rests on information and belief without 
any particulars in regard to the source 
and basis of that information is not a 
legal evidence of the fact that contemner 
had knowledge of the case. AIR 1958 
Mad 558 (560) = ILR (1958) Mad 851 = 
1958 Cri LJ 1421 *• AIR 1959 Cal 106 
(113) = 1959 Cri LJ 172 (DB) •* AIR 
1958 Mad 558 (561) = 1958 Cri LJ 
1421 = (1958) 2 Mad LJ 425 (DB). 

(12) Where the contempt is obvious 
from the documents produced the Court 
can proceed against the person guilty of 
the contempt even without first obtain- 
ing an affidavit from same person. AIR 
1943 All 67 (68) = ILR (1942) All 942. 

(13) Where a contempt is committed in 
presence of the Court, it is competent for 
the Court to punish the offender on the 
evidence of what it has seen and heard, 
without any trial or issue. AIR, 1958 Pun] 
141 (143) = ILR (1958) Punj 745 = 1958 
Cri LJ 673, 

(14) If a contumacious speech is denied 

by the contemner. Courts e’en always take 
evidence and on proof of the speech deal 
with the contemner according to law. 
AIR 1966 Cal 411 (423)= 1966 Cri LJ 

883= 70 Cal WN 579. 

(15) The report of the Court stands on 

the same footing as an affidavit by it 
and would be evidence to prove its con- 
tents. AIR 1956 All 258 (263) = ILR 

(1956) 1 All 656 = 1956 Cri LJ 679 
(DB). 

[But see AIR 1929 Cal 115 (116) (DB).] 

(16) There is no prescribed or settled 
practice ^ Orissa High Court to mark 
documents as exhibits in contempt cases. 
AIR 1953 Orissa 266 (268) = ILR (1952) 
Cut 467 = 1953 Cri LJ 1578. 


(17) An alleged contemner not being 

exactly an accused person can file an 
affidavit or make a statement on oath. 
AIR 1951 Pat 443 (444) = 52 Cri LJ 558 
(DB) *• AIR 1943 Lah 329 (346) = 

ILR (1944) Lah 111 = 45 Cri LJ 445 
(FB). 

(18) Although there is no bar to a con- 
temner giving evidence on his own behalf 
by an affidavit, his not doing so and 
remaining silent cannot be treated as 
supplying the prima facie evidence against 
him which is absent in the case- AIR 
1952 Orissa 318 (324) = ILR (1952) Cut 
1 = 1952 Cri LJ 1605. 

.(19) A person against whom a charge 
of contempt of Court has been levelled is 
neither an accused within the meaning 
of Section 5 of the Oaths Act nor a per- 
son accused of an offence within the 
meaning of Article 20 (3) of the Consti- 
tution of India. Hence the cross-examina- 
tion of him upon an affidavit filed by 
him voluntarily is not barred. AIR 1954 
All 523 (537) = ILR (1954) 1 All 394 = 
1954 Cri LJ 1141 (FB). 


(20) Where there is any reasonable 

doubt in a case of contempt of Court the 
person charged with the contempt is en- 
titled to the benefit of that doubt. AIR 
1944 Lah 196 (202) = 46 Cri LJ 174 
(SB) •• AIR 1957 All 37 (45) = 1967 

Cri LJ 18 (DB) •* AIR 1955 All 638 
(647) = ILR (1956) 2 All 470 = 1955 
Cri LJ 1451 (DB) ** AIR 1068 SC 1348 
(1351) = 1068 Cri LJ 1514 = (1969) 1 
SCJ 11 *• AIR 1968 Punj 217 (232) = 

1968 Cri LJ 775 = 69 Pun LR 673 (FB) 
** AIR 1969 Delhi 201 (212) = 1969 Cri 
LJ 884 (FB) •• AIR 1969 Delhi 137 (140) 
= 1969 Cri LJ 599 (DB) •* 1968 Cri LJ 
671 (673) = 72 Cal WN 927 *• AIR 19'66 
All 588 (589) = 1966 Cri LJ 1361 = 1966 
All LJ 647 •* (1964) 68 Cal WN 330 
(DB) •* AIR 1961 Punj 18 (20) = 1961 
(1) Cri LJ 146 = 62 Puni LR 762 •* AIR 
1960 All 231 (236) = 1960 Cri LJ 442 = 
1960 All LJ 247 (DB) ♦* AIR 1960 Orissa 
132 (136) = 1960 Cri LJ 1120 = 26 Cut 
LT 116 ** AIR 1959 Puni 632 (636) = 

1959 Cri LJ 1469. 

(21) In the matter of a prohibitory 
order issued by a Court, it is not neces- 
sary that the order itself should have 
been served on the party against whom 
it has been granted in order to justify 
committal for breach of such an order, 
provided it is proved that the person 
complained against had notice of the 
order aliunde. AIR 1967 All 93 (98) = 
1967 Cri LJ 291- 


14. Exercise ot power Is discretionary. 
— (1) The grant of relief in a case oi 
ontempt of Court is purely discretional. 
UR 1957 All 37 (47) = 1?67 ^ LJ W 
DB) •• AIR 1946 PC 147 (160) * « 
nd App 226 = ILR ( 1946 ) Kar (IW 
156 = ILR (1946) Bom »69 f 47 Cri 
J 61 *• AIR 1957 Hyd 17 (17) =* ILR 
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(1956) Hyd 468 (DB) •• AIK 1951 Cal 
507 (509). 

(2) Hi^h Court will not exercise sum- 
mary iurisdiction except in a case beyond 
reasonable doubt. AIR 1967 Andh Pra 299 

(308) s* 1967 Cri LJ 1470 = ILR (1968) 
Andh Pra 42 (DB). 

(3) Although the Court has issued a 
rule in a case of contempt it can exa- 
mine the grounds on which it was issued 
and discharge the accused when those 
grounds are found to be insulTicicnt. AIR 
1932 Cal 255 (257) = 33 Cri LJ 369. 

(4) The fact that in a case of con- 
tempt committed in ils face the Court 
before it calls upon the contemner to 
show cause comes to a decision that a 
contempt has been committed does not 
disqualify the Court from adjudicating 
upon the matter when cause is shown 
by the contemner. AIR 1932 Lah 502 
(503) = 33 Cri LJ 675 (FB). 

(5) The iurisdiction ^to commit for 
contempt is an extraordinary one and 
should be sparingly and circumspectly 
used. AIR 1956 Andhra 84 (86) == ILR 
(1955) Andhra 545 = 1956 Cri LJ 475 
(DB) •• AIR 1943 Lah 329 (337) = ILR 
(1944) Lah 111 = 45 Cri LJ 445 (FB) 
*• AIR 1956 Mad 621 (626)= ILR (1956) 
Mad 1239 (DB) •• AIR 1954 All 308 

(309) = ILR (1954) 2 All 278 = 1954 
Cri LJ 645 (DB) •• AIR 1966 SC 746 
(761) = (1966) 1 SCR 413 *« A’R 1969 
Delhi 6 (6) •• AIR 1969 Delhi 3u4 (308) 

AIR 1969 Orissa 117 (128) = 1969 
Cri LJ 763 = ILR (1968) Cut 437 (DB) 
•• (1968) 2 Andh WR 208 = 1968 Mad 
LJ (Cri) 531 (DB) *• 1968 Cri LJ 248 
(250) = 71 Cal WN 771 (DB) •* AIR 
1968 Ker 301 (307) = 1968 Cri LJ 1424 
= 1968 Ker LT 157 (DB) •* AIR 1967 
Andh Pra 219 (225, 226) = 1967 Cri LJ 
984 = ILR (1967) Andh Pra 487 (DB) 
** 1963 (1) Cri LJ 820 (823) = 1963 
MPLJ 148 (DB). 

(0) Power to proceed against persons 
for contempt is a shield giycn to Courts 
for protecting their authority and making 
the same efTective. It is a protective 
power necessary for the proper function- 
ing of Court and due administration of 
justice. 1969 Ker LT 513 (517) = 1969 
Ker LJ 453 (DB). 

(7) Proceedings by way of contempt 

being summary, and the Court being 

both accuser and judge of accusation, 
such proceedings have to be initiated in 
exceptional cases where there is a seri- 
ous interference with proceedings of 
Court. The jurisdiction for committing 
for contempt being practically arbitrary 
and unlimited, must be most jealously 
and carefully watched and exercised with 
greatest reluctance and greatest anxiety 
on the part of judges. AIR 1969 Delhi 
291 (293. 294) (DB). 

(8) In action by way of contempt. 

Court is both the accuser and judge of 
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Ihc accusation. ll behoves the Court to 
net willi due circumspection — Court 
must always be jealous in vindicating its 
dignity and imparlinlily while at the 
same time, it must exercise its power 
with restraint and care — Litigant may 
have a grievance in a inallor decided by 
Courts, iml that cannot justify use of 
intemperate or improper language by 
aggrieved party in reference lo Courts 
AIR 1909 Delhi 169 (169. 170) (FB). 

(9) A Court will not cxeici.se its extra, 

ordinary power of committal upon light 
occasion.s and where the ends of justice 
do not require its use. AIR 1956 Sau 102 
(104) = 1956 Cri LJ 1.355 (DB) •• AIR 
1951 Punj 49 (52) = ILR (1951) Punj 

362 = 52 Cri LJ 950 (DB) •* AIR 1950 

All 285 (286) = ILR (1050) All 074 = 
51 Cri LJ 695 •* AIR 1941 Pat 185 (192) 

= 20 Pat 306 = 42 Cri LJ 225 (DB) *• 

AIR 1969 Delhi 1.37 (141) = 1969 Cri LJ 
599 (DB) *• AIR 1969 Delhi 0 (6) •• 

1968 Cri LJ 107 (All) ** 1961 (2) Cri LJ 
104 (109) (DB) (Ker) •• AIR 1900 All 
231 (234) = I960 Cri LJ 442 = 1960 
All LJ 247 (DB) •• AIR 1958 Cal 474 
(482) = 1958 Cri LJ 1162 = 62 Cal WN 
595 *• ILR (1955) Mys 524 (DB). 

(10) The remedy of committal for con- 
tempt should be applied with the greatest 
reluctance and anxiety on the part of 
the Judges. AIR 1953 Orissa 33 (38. 39) 
= 1953 Cri LJ 3490 (DB). 

(11) In order to justify the exercise of 
the jurisdiction in contempt the inter- 
ference with the due course of justice 
must be a substantial interference. AIR 
1963 SC 186 (187) = 196,3 SCR 681 = 
ILR (1953) 2 All 904 = 1953 Cri LJ 911 

AIR 1950 All 556 (562) = ILR (1952) 

1 All 131 = 52 Cri LJ 1002 (FB) •• AIR 
1950 Lah 84 (89) = Pak LR (1950) Lah 
75 = 51 Cri LJ 801 (SB) ** 1968 Cri LJ 
107 (108, 109) (All) *• AIR 1968 Ker 
301 (307) = 1968 Cri LJ 1424 = 1968 
Ker LT 157 (DB) •• AIR 1967 Ker 177 
(180) = 1966 Ker LT 1157 (DB) •• 
(1966) 2 Mys LJ 288 = (1966) 7 Law 

Rep 326 (DB) AIR 1965 All 606 (608) 
= 1965 (2) Cri LJ 707 = 1964 All WR 
(HC) 724 *• AIR 1963 Madh Pra 61 (70, 
71) = 1963 (1) Cri LJ 187 = 1962 MPLJ 
953 •* 1963 (2) Cri LJ 219 (222) = 1962 
MPLJ 1121 (DB) •• 1961 (2) Cri LJ 104 
(109) (DB) (Ker) *• AIR 1958 Cal 474 
(482) = 1958 Cri LJ 1162 = 62 Cal WN 
595 (DB). 

(12) Interference with course of jus- 
tice — Likelihood and not actual inter- 
ference is essential. AIR 1969 Delhi 201 
(210) (FB). 

(13) Criticism of police investigation — 
Giving opinion in newspaper as to who 
is real culprit — Amounts lo contempt. 

1969 Ker LJ 453 (463) = 1969 Ker LT 
513 (DB). 

(14) Courts should be reluctant to take 
notice of technical contempts. AIR 1954 
All 308 (309) = ILR (1954) 2 All 278 = 



436 [S 3 N 14] 


[The] Contempt of Courts Act, 1952 


Section 3 — Note 14 (contcl.) 

1954 Cri LJ 645 (D13) ** AIR 1950 All 
556 (562) = ILR (1952) 1 All 131 = 
52 Cri LJ 1062 (FD) AIR 1967 Andh 
Pra 299 (309) = 1967 Cri LJ 1470 = 
ILR (1968) Andh Pra 42 (DB) *• 1961 
(2) Cri LJ 104 (109) (DB) (Kcr). 

(15) The power lo commit for contempt 

should be used only when contempt is 
deliberate. AIR 1939 Mad 257 (260) = 

ILR (1939) Mad 466 = 40 Cri LJ 533 
(SB) ** AIR 1953 All 266 (270) = ILR 
(1951) 1 All 80 = 1953 Cri LJ 630 (DB) 
•* AIR 1969 Delhi 137 (140) = 1969 Cri 
LJ 599 (DB) ** 1968 Cri LJ 107 (108. 

109) (All) 1966 All WR (IIC) 759 = 

1966 Ail Cri R 477 1964 All WR (HC) 

450 (452) ** 1963 (2) Cri LJ 219 (223) = 
1963 MPLJ 1121 (DB)**AIR 1959 Pat 262 
(266) = 1959 Cri LJ 754 = 1958 BLJR 
802 (DB). 

(16) Interference with due course of 
justice in pending proceedings — Case in 
question referred to in public speech 
made by P — P explicitly declaring that 
that case was sub iudicc and he would 
refrain from any discussion about it — 
In view of cautionary trends of speech, 
jurisdiction relating to contempt of Court 
held could not be invoked- AIR 1969 Mad 
378 (380) (DB). 

(17) Benefit of doubt — Publication of 
letter in a pending case marked by Court 
only for identification — Letter neither 
proved, nor admitted in evidence nor 
read out in Court — Held that in view 
of principle that action for contempt 
should be taken with caution and delibe- 
ration. it was proper lo ignore publica- 
tion of full text of letter in iicwspaper 
in peculiar facts of case and benefit of 
doubt given to accused. AIR 1969 Delhi 
201 (212) (FB). 

(18) The High Court will not exercise 

its jurisdiction in contempt upon a mere 
question of propriety. AIR 1957 All 37 
(46) = 1957 Cri LJ 18 (DB) AIR 
1963 SC 185 (187) = 1953 SCR 681 = 
ILR (1953) 2 All 904 = 1963 Cri LJ 911 
*• AIR 1946 PC 134 (136) = 72 Ind 

App 189 *• AIR 1949 Lah 131 (154) = 
Pak LR (1949) Lah 215 = 50 Cri LJ 598 
(FB) *• AIR 1955 Cal 368 (368) = 1955 
Cri LJ 943 (DB) *• 1968 Cri LJ 248 
(251) = 71 Cal WN 771 (DB) ** AIR 

1967 Ker 177 (180) = 1967 Cri LJ 1147 
= 1967 Ker LT 59 (DB). 

(19) The mailer of dealing with the 
contempt is totally within the jurisdiction 
of the High Court and is not the right 
of any parly in any sense. Further, this 
jurisdictipn must be very sparingly used 
only where the interests of .justice im- 
peratively require its use. and even then 
only to the limit strictly called for by 
such interests : any impression that the 
exercise of such jurisdiction or the power 
to punish for contempt, has been made 
in a somewhat hasty or dominating 


mode without carefully considering the 
consequence involved to parties may be 
even more unfavourable to the adminis- 
tration of justice, than permitting such 
acts of contempt to go unnoticed. (1969) 
Mad LW 25 (28) (DB) (Cri). 


(20) The jurisdiction to conunit for 

contempt should not be used to vindicate 
any personal interest of the Judge but 
only the general administration of law 
which is the public concern. AIR 1956 
Andhra 84 (86) = ILR (1955) Andhra 
545 = 1956 Cri LJ 475 (DB) ** AIR 1950 
AH 285 (286) = ILR (1950) All 674 = 
51 Cri LJ 595 ** ILR (1968) 1 Ker 384 
(403) = 1968 Ker LJ 197 (FB) *• 1968 
Cri LJ 248 (251) = 71 Cal WN 771 

(DB) •• 1968 MPLJ 725 = 1968 Jab LJ 
678 (DB) ** AIR 1967 Andh Pra 299 
(308) = 1967 Cri LJ 1470 = ILR (1968) 
Andh Pra 42 (DB) ** AIR 1961 J and 
K 76 (81) = 1961 (2) Cri LJ 766 (DB) 
*• AIR 1959 Orissa 89 (93) = 1959 Cri 
LJ 626 = ILR (1958) Cut 631 (DB). 

(21) Proceedings by way of contempt 
of Court should not be used as a 'legal 
thumbscrew’ by a party against his op- 
ponent for enforcement of his claim. AIR 
1970 Mad 14 (16, 17) (DB), 

(22) Ordinarily, in the case of civil 
contempt, the Courts are reluctant to 
interfere unless the disobedience ' to 
the Court’s order issued for the benefit 
of the other party, is wil- 
ful. AIR 1968 Punj 180 (183) = ILR 
(1958) Punj 580 = 1958 Cri LJ 685 •• 
AIR 1969 Delhi 6 (6). (Ground that op- 
ponent raised incorrect or even false plea 
is insufficient to initiate contempt pro- 
ceeding.) 

(23) An application for contempt made 

by a party when it is not made for a 
genuine purpose of vindicating cause of 
jeopardised justice but is made for &e 
ulterior purpose of parading a fancied 
grievance in order to secure the punish- 
ment of the other parly must be dis- 
missed. AIR 1957 All 37 (47) = 1957 Cri 
LJ 18 •• 1968 Cri LJ 107 (108, 109) 

(All) ** AIR 1967 Andh Pra 219 (227) =» 
1967 Cri LJ 984 = ILR (1967) Andh Pra 
487 (DB) ** AIR 1967 Ker 177 (181) * 
1967 Cri LJ 1147 = 1967 Ker LT 69 
(DB). 


(24) Power of High Court to pu^sh 
contempts can be invoked only when 
facts ex facie support such proceeding 

and not for enforcement of decree 

rights between parties. AIR 

21 (22) = 1966 Cri LJ 35 = (1965) 2 

Mad LJ 162 (DB). 

(25) The Court must take into coMi- 
deralion the fact that there is potter 
remedy available while exercising its dis 
cretion to commit or not to 

person for contempt of Court. AIK 
PC 147 (160) = 72 Ind App 22« - 
Cri LJ 61 = ILR (1945) Km (PC) 356^^ 
ILR (1946) Bom 969 *♦ AIR 1958 
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474 (482) = 1958 Cri LJ 1102 •• 1968 
Crl LJ 430 (431) (Pun)). 

(26) A parly Ruilly of disobedience of 
ah interim injunction order can be 
punished under Order 39, Rule 2-A 
(Allahabad) of the Civil Procedure Code 
and also under the Contempt of Courts 
Act. It is however not necessnr\' to 
award separate punishment. 1964 All WR 
127 (128). 

(27) Where the allcRcd contempt, is 
some form of phvsical violence or 
obstruction which could be punished as 
some form of offence bv the criminal 
Courts it should be allowed to be dealt 
with there rather tlian be taken to the 
Hich Court under proceedines for con- 
tempt. (1937) 41 Cal WN 1325 (1326) *• 
AIR 1926 Cal 701 (703) = 53 Cal 401 
(DB). 

(28) Where the circumstances require 

it. Courts should not hesitate to exercise 
the powers conferred bv the Act. AIR 
1954 Pat 203 (208) « 32 Pat 1069 = 

1954 Cri LJ 533 (DB) •* AIR 1937 Bom 
305 (307) = 38 Cri LJ 942 •* (1966) 
68 Bom LR 453 = 1966 Mah LJ 693. 

(29) The High Court must take a 
serious view where re.sponsible public 
officers act in a manner so as to obstruct 
the course of justice or prevent the im- 
plementation of the orders, of the Court. 
AIR 1958 Pun! 471 (476) = ILR (1958) 
Puni 1822 = 1958 Cri LJ 1529- 

(30) The fact that the contemner, a 
Government servant, could be depart- 
mentallv punished for the contempt is 
no reason whv the High Court would not 
take action against him in the exercise of 
it.s jurisdiction in contempt. AIR 1952 All 
56 (58) = ILR (1953) 2 All 332 = 1952 
Crl LJ 223. 

(31) Where the person directed bv a 
subordinate Court to do a particular 
thing In a certain time disobevs the 
order the High Court in proceeding in 
contempt against that person to enforce 
the order does not exercise its discretion 
wronglv. AIR 1946 PC 147 (160) = 72 
Ind App 226 = ILR (1946) Kap (PC) 
365 = ILR (1945) Bom 069 = 47 CpI LJ 
61. (AIR 1942 Bom 154, Affirmed.) 

(32) Where a contempt could be suffi- 
ciently puni.shed hv some other tribunal 
the High Court should not exercise its 
Summarv jurisdiction to punish the con- 
tempt. AIR 1943 Nag 334 (335) = 45 Cri 
LJ 407. 

(331 Merelv because the partv who 
suffers losses as a result of an act which 
amounts to a deliberate contempt has a 
remedv to recover those losses • the con- 
tempt should not be left xinpunlshed. AIR 
1953 All 266 (270) = ILR (1951) 1 All 
80 = 1953 Cri LJ 630 (DB) 

■ (34) A person who commits contempt 
of Court bv obstructing the cotirse of 
lustire cannot escape punishment ^ bv 
. interfeping with the contempt proceedings 


bv winning over Ihe complainant. AIR 
1955 All 638 (646) = ILH (19.56) 2 All 
470 = 1955 Crl LJ 1451 (DB). 

(35) Unless dolav in making an appli- 
cation for cunlompl is sliown to be un- 
avoidable llic opposite parlv ought not 
to be punished t»i^ such application. AIR 
1933 Cal 118 (122) = 60 Cal 603 = 34 
Cri LJ 662 (DBl. 

(36) The Court's power to punish con- 
tempts carries with it tlie power to par- 
don contempts in suitable eases. AIR 
19.51 Cal .507 (509) *• 1968 Cri LJ '248 
(252) = 71 Cal WN 771 (DB). 

(37) The Jaw of contempt should not 
be so strained as to nialeriallv affect 
the freedom of speech and the press 
guaranteed bv Article 19 (1) (a) of the 
Constilution. AIR 19.54 Orissa 149 (160) 
= 1954 Cii LJ 926 (DB) ** AIR 1957 
All 37 (43) = 1957 Cri LJ 18. 

(38) A party who disobeys the order 
of the Court is in contempt. If the dis- 
obedience of the c)rder is such that, so 
long as it continues, it impedirs the course 
of justice in the cause, by making it diffi- 
cult for the Court to ascertain the truth 
or to enforce llic orders it mav make, 
then the Court may in its discretion 
refuse to Iiear him until Ihe impediment 
is removed or good rea.son shown whv 
it should not be removed. 1962 Ker LT 
354 = 1962 Kei LJ 273. 

(39) Contempt of Court by one per- 
son — Another person taking entire res- 
ponsibililv for offence and expressing 
unqualified regrets — Is no ground for 
absolving former. .\IR I960 Delhi 201 
(205) (FB). 

(40) Complainl for defamaluin against 
printer and publi.sher of newspaper — 
Accused publi.shing in their newspaper 
Court proeeedings in such manner as to 
hamper fair trial of complaint by poison- 
ing public mind against complainant — 
Accused held w'ere guilty of contempt of 
Court — Ignorance of law or inability of 
legal advisers to properly guide their 
clients though not a mitigating circums- 
tance Court in the circumstances of case 
gave the contemners a severe warning. 
AIR 1969 Delhi 201 (213) (FB). 


15. Contempt procccdlng.s and Criminal 
P, C. — (1) The Code of Criminal Pro- 
cedure does not apply to the trial of 
cases under the Contempt of Courts Act, 
AIR 1954 SC 186 (100) = 1954 SCR 454 
= 1064 Crl LJ 460 •* AIR 1956 All 258 
(262) = ILR (1956) 1 All 656 = 1956 
Cri LJ 679 (DB) •• AIR 1955 All 638 
(640) = ILR (1956) 2 All 470 = 1955 
Cri LJ 1451 (DB) *• AIR 1963 SC 692 
(697) » 1963 (1) Cri LJ 633 (1063) 

Supp 1 SCR 40. (The provisions of Sec- 
tions 87 and 88. Cr. P. C- cannot be 
made available in order to secure pre- 
sence of contemner before Court. (1962) 
2 Cr LJ 118 (All), Reversed.) AIR 
1968 Puni 217 (230) = 69 Pun LR 673 
(FB). 
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(2) The inherent power of a Court to 
punish for contempt is not restricted by 
the provisions of tlie Criminal Procedure 
Code relating to proceedings which may 
be instituted with the sanction of the 
Government. .MR 1935 .All 1 (3) (DB) *• 
AIR 1958 Puni 471 1475) = ILR (1958) 
Puni 1822 = 1958 Cri LJ 1529. 

(3) The summons procedure laid down 
in tile Code of Criminal Procedure does 
not apply to contempt proceedings. AIR 
1952 Nag 259 (202) = ILR (1949) Nag 
(VtO (DB). 

(4) A warrant for contempt has no 
resemblance to a warrant under Crimi- 
nal P. C. (1958) fiO Bom LR 279 = ILR 
(1957) Bom 218. 

(5) Contempt is an offence and hence 
the arrest and subsequent conviction 
therefor arc not illegal. AIR 1945 Oudh 
266 (267) = 20 Luck 442 = 47 Cri LJ 
294 (DB). 

(6) Rule issued by Calcutta High Court 
to show cause against committal for 
contempt of itself and a subordinate 
Court. Party need not appear through 
Advocate instructed by attorney. AIR 
1930 Cal 759 (760) = 58 Cal 458 *= 32 
Cri LJ 352 (DB). 

(7) Section 527 of the Criminal P. C. 
does not apply to a contempt case as the 
power of a High Court to institute pro- 
ceedings for contempt of itself and to 
punish the contemner where necessary 
is a special Jurisdiction which is inherent 
in all Courts of record and Section 1 

(2) of the Criminal P. C- excludes such 
special jurisdiction from its scope. (1958) 
60 Bom LR 279 = ILR (1957) Bom 218. 

(8) An order by a sub-Divisional Magis- 

trate rejecting an application to start 
contempt proceedings against the opposite 
parties cannot tantamount to an acquittal 
or discharge of those parties and there- 
fore this order would not bar the com- 
mencement of proceedings before the 
High Court for contempt and its punish- 
ment. AIR 1956 Pat 321 (324) = 1956 

Cri LJ 1087 (DB). 

(9) The Supreme Court has no power 
either under Section 527 Criminal P. C. 
or otherwise to transfer a proceeding for 
contempt of Court pending before one 
High Court to another. AIR 1954 SC 186 
(190) = 1954 SCR 454 ^ 1954 Cri LJ 
460. 

(10) Section 556, Criminal P. C., does 
not apply to the summary proceedings 
taken for punishing contempts and there- 
fore a Judge who has been personally 
attacked is under no bar to initiate pro- 
ceedings for the contempt and sit in 
judgment in the case. AIR 1942 Lah 105 
(107, 108) = ILK (1942) Lah 4U = 43 
Cri LJ 599 (FB). 


16. Court has power to adopt its own 
procedure.— (i) The High Court can 
punish a person for contempt of a sub- 
ordinate Court in the same manner as 
for a contempt of its own self. AIR 1950 
Pepsu 9 (II) = 1 Pepsu LR 253 = 51 
Cri LJ 1219 (SB). 


(2) In the absence of any defined pro- 
cedure in India the Courts have uniformly 
acted upon the rules of the procedure 
law of England in contempt proceedings. 
AIR 1957 Pat 628 (532) = 36 Pat 955 =* 
1957 Cri LJ 1156. 


(3) There is no substantial difference 
between the procedure in India and that 
prevailing in England. AIR 1960 Pat 430 
(442) = I960 Cri LJ 1254 = 1960 BLJR 
622 (FB). 

(4) American law regarding power of 
courts to punish for contempt cannot be 
made applicable to Indian condition-s. 
AIR 1960 Pat 430 (444) = I960 Cri LJ 
1254 = I960 BLJR 622 (FB). 

(5) The High Court is entitled to deal 

with a case of contempt summarily and 
adopt its own procedure subject to the 
conditions llial the procedure is fair and 
the contemner is made aware of the 
charge and also given a fair and reason- 
able opportunity to defend himself. AIR 
1954 SC 186 (190) = 1954 SCR 454 = 
1954 Cri LJ 460 *• AIR 1955 All 638 

(640)= ILR (1956) 2 All 470= 1955 

Cri LJ 1451 (DB) ** AIR 1966 All 305 
(310, 311) = 1966 Cri LJ 632 •• AIR 
1966 Cal 411 (423) = 1966 Cri LJ 883 = 
70 Cal WN 579 *• AIR 1960 Pat 430 
(446) = 1960 Cri LJ 1254 = 1960 BUR 
622 (FB). 

(6) The jurisdiction of the High Court 
to punish by summary procedure even 
contempts of Court by scandalising it still 
exists. AIR 1935 Cal 419 (423, 424)= 63 
Cal 217 = 36 Cri LJ 1053 (FB). 

(7) Attachment and commitment as a 
form of procedure in the case of crimi- 
nal contempt and civil contempt is the 
same, namely whether it be followed as 
a summary process for the former kind 
of contempt or as the form of execution 
of an order or judgment in a civil con- 
tempt. AIR 1957 Pat 528 (533) = 36 Pat 
955 = 1967 Cri LJ 1156 (DB). 

(8) The State as a party to a suit is in 
no better position than any other indivi- 
dual and is bound by the orders of the 
Court. The difference in its character as 
contradistinguished from that of an in* 
dividual will only affect the form of dis- 
ciplinary action; that is there can only 
be an attachment of its property and no 
detention inasmuch as it is not a person- 
AIR 1954 Pat 513 (522) = 33 Pat 603 * 
1954 Cri LJ 1593. 

17. Costs. — (1) Frivolous applications 
for contempt amount to an abuse of pr^ 
cess of Court and the Court will awaro 
exemplary costs against a person who 
makes such an application. AIR 1905 
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Andhra 156 (159) ^ ILR (1955) Andhra 
67 = 1955 Cri LJ 1028 (DB). 

(2) Where the Court passes an order 
for costs in the contempt proceedings it 
can enforce it ns a part of its inherent 
iurisdiction. AIR 1956 All 79 (80). 

18. Appeal. — (1) A Hiah Court does 
not have an inherent jurisdiction to en- 
tertain an appeal against an order of 
conviction for contempt passed by a 
Judi^e of the High Court acting alone in 
summary proceedings. AIR 1947 Bom 184 
(185) = ILR (1947) Bom 613 = 48 Cri 
LJ 628 •* 1967 All LJ 982 = 1968 All 
WR (HC) 72 (DB). 

(2) An order of attachment for con- 
tempt not being one passed bv a High 
Court in the exercise of its original Civil 
Jurisdiction may not be appealable under 
the provisions of Civil P. C.. but that 
does not mean it is not appealable under 
Clause 15 of the Letters Patent also. 
(1883) 7 Bom 5 (12) (DB). 

[But see AIR 1948 Cal 214 (218) = 
ILR (1948) 2 Cal 231 = 49 Cri LJ 379.] 

(3) When a High Court punishes a 
person for criminal contempt, it exercises 
a criminal jurisdiction and no appeal will 
lie under Clause 15 of the Letters Patent 
as to the merits of the order, although 
an appeal can lie on the question of 
jurisdiction. AIR 1958 Cal 474 (476) = 
1958 Cri LJ 1162 (DB). 

[See also (1967) 69 Pun LR (D) 393 
(DB).] 

(4) Orders passed in ca.ses of civil 
contempts are appealable. AIR 1955 Mad 
121 (129) = ILR (1955) Mad 1084 = 
1955 Cri LJ 505 (DB) ** AIR 1958 Cal 
474 (476) = 1958 Cri LJ 1162 ** AIR 
1969 Punj 60 (62) = 1969 Cri LJ 320 = 
70 Pun LR 1042 (DB). 

Leave to appeal to Supreme Court. — 

(5) No leave to appeal to the Supreme 
Court can be granted under Article 133 
of the Constitution where the contempt 
adjudged against the petitioner is a cri- 
minal contempt and not a civil one. AIR 
1953 Orissa 266 (271) = ILR (1952) Cut 
467 = 1953 Cri LJ 1578. 

(6) An order refusing to punish a per- 
son for contempt being one passed in 
proceedings which are of a criminal 
nature, section 109 of the Civil P. C. can- 
not be invoked to grant leave to appeal 
to the Privy Council against that order. 
AIR 1941 All 211 (212) = ILR (1941) All 
364 (DB). 

(7) An application against an order 
made in the proceedings for contempt of 
the High Court — a Court of record — does 
not lie under Clause 41 of the Letters 
Patent. AIR 1935 Cal 419 (451, 452) = 
63 Cal 217 = 36 Cri LJ 1053 (FB). 

(8) The High Court has power to 
grant leave to appeal to the Supreme 
Court but not to challenge its findings 
on merits but only on the limited ground 


of jurisdiction. AIR 1953 Orissa 266 
(273) = ILR (1952) Cut 467 = 1953 Cri 
LJ 1578 (DB) •• AIR 1956 Manipur 44 
(47) = 1956 Cri LJ 1411. 

(9) Where, on conviction for contempt 

of High Court, a petition for grant of 
certificate under Article 134 (1) (c) Is 

made, the High Court would not be 
iustiflcd in applying a standard of 
.scrutiny diiTerenl from that by which it 
judges applications for certificates of 
fitness in other cases. AIR 1953 Madh 
Bha 206 (208) (DB). 

(10) Where the remedy in respect of 
contempt proceedings con be given by 
way of civil execution only, the pro- 
ceedings for the purposes of leave to ap- 
peal to Supreme Court are civil and leave 
could be granted only under Article 133 
(1) (c). AIR 1952 Pat 23 (25) = 30 Pat 
287. 

(11) The Privy Council will not inter- 
fere with the orders of the High Court 
in contempt cases unless there is a seri- 
ous disregard of the principles of natural 
justice by the High Court. AIR 1946 PC 
147 (150) » 72 Ind App 226 = ILR 
(1045) Kar (PC) 355 = ILR (1945) Bom 
050 == 47 Cri LJ 01. (AIR 1942 Bom 154. 
AfTirmed.) 

(12) Single Judge of High Court 
whose judgnicnt or order is under appeal 
cannot be made a respondent to that 
appeal. AIR 1969 Punj 60 (62) = 1069 
Cri LJ 320 = 70 Pun LR 1042 (DB). 

(13) Where a person was not let off 
on the acceptance of his apology but was 
convicted of the offence of having com- 
mitted contempt of Court, he has the 
right to file an appeal. AIR 1969 Punj 
60 (02) = 1969 Cri LJ 320 = 70 Pun 
LR 1042 (DB). 

10. Bar of Jurisdiction under sub-sec- 
tlon (2). — (1) The jurisdiction of High 
Court under the Act is barred where the 
contempt complained of is also punish- 
able under the Penal Code as an offence 
of contempt. AIR 1952 Trav-Co 113 (Il4) 
= 1952 Cri LJ 658 (FB) •• AIR 1950 
AH 556 (559) = ILR (1952) 1 All 131 =* 
52 Cri LJ 1062 (FB) •• AIR 1960 SC 102 
(106, 107) = 1069 Cri LJ 261 = 1069 
SCR 1367 •• AIR 1968 Andh Pra 207 
(213) »= 1968 Cri LJ 888 = (1968) 2 
Andh WR 112 (DB) •* 1968 Cri LJ 1259 
(1260) = 1967 Cur LJ 490 (Punj) *• 1967 
All Cri R 488 = 1967 All WR (HC) 776 
•• AIR 1967 Mad 162 (164) = 1967 Cri 
LJ 551 = (1966) 2 Mad LJ 219 (DB) 

AIR 1966 Bom 19 (29) = 1966 Cri LJ 9 
= 67 Bom LR 380 (DB) •• (1966) 2 Mad 
LJ 219 = 79 Mad LW 365 (DB) •• AIR 
1964 Bom 147 (154, 155) = 1964 (1) Cri 
LJ 652= 65 Bom LR 533 (DB) •* (1961) 
65 Cal WN 722 (DB) *• AIR 1961 Pat 1 
(5) = 1961 (1) Cri LJ 134 = 1960 BLJR 
541 (DB). 

(2) Where an offence is punishable 
under the Penal Code not as a contempt 
but as a different offence the jurisdiction 
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Section 3 — Note 19 (conld.) 

of the Ilijih Court to take nroceedings in 
respect of that ofTence under this Act is 
not barred. AIR 1952 SC 149 (151) = 

1962 SCR 425 = 1952 CrI LJ 832. (AIR 

1043 Naff 334. Overruled.) ** AIR 1956 

All 258 (261, 262) = ILR (1956) All 656 
= 1956 Cri LJ 679 (DB) ** AIR 1954 
Naff 99 (102) = ILR (1953) Nae 972 = 
1954 Cn LJ .555 (DB) ** AIR 1951 Cal 
489 (489. 490) = ILR (1952) 1 Cal 312 

= .52 Cri LJ 10.30 (DB) AIR 1968 

Puni 217 (237) = 1968 Cri LJ 775 = 
69 Pun LR 673 (FB) ** AIR 1961 Puni 
113 (119) = 1961 (1) Cri LJ 426 = 6.3 
Pun LR 121. 

(3) The words "where such a con- 
tempt is an offence punishable under the 
Code do not extend to ofTenccs 
puni.shable under the Penal Code other- 
wise than as contempt. AIR 19.52 Orissa 
21.5 (218) = ILR (19.59) Cut 387 = 1952 
Cn LJ 1106. 


(4) Merc existence of an element of 
msult in the allcffod act of contempt of 
Court is not conclusive as to the appli- 
cabihtv of Section 228, Penal Code so 
as to oust the iurisdiclion of the High 
Court under Section 3 (2). The true test 
is whether the act complained of Ls an 
o/fence under Section 228, Penal Code 
or i.s something more than that. If it is 
something more, the jurisdiction of High 
Court is not ousted bv Section 3 (2) of 
the Art. AIR 1959 SC 102 (106, 107) = 
1959 Cr! LJ 251= 1959 SCR 1367. (Madh 
BLR 1955 Cri III, Reversed.) •• 1968 
Cri LJ 12.59 (12C0) = 1967 Cur LJ 490 
(Punj). 

(5) Held on facl.s that the objecl of 
contemner cicarlv was to scandalize the 
niaffistratcs and thus to deflect them from 
a strict and non-liesitant performance of 
their duties and hence Section 3 (2) was 
no bar to jurisdiction of High Court to 
punish contemner for contempt of sub- 
ordinate Court— Penal Code (I860), Sec- 
tion 228. ‘\IR 1969 Delhi 214 (219) (SB). 

20. Contempt of Courts, what amounts 
to — See Notes under S. I. 

SECTION’ 4 — SYNOPSIS 

1. Principles governing award of 
punishment. 

2. Order for payment of costs by con- 
temner. 

3. Apology. 


1. Principles governing award of 
punishment. — (i) Punishment for con- 
tempt of Court is inflicted not with a 
view to protect the individual Judges 
from repetition of the attack or the 
Court as a whole or maintain the indivi- 
dual or collective dignity of th© judges 

confidence of the 
public in the administration of free, fear- 
le.ss and impartial justice and to avert the 
tremendous public mischief which will 
inevitablv be caused if such confidence 
IS allowed so to be undermined or im- 
paired. AIR 1967 Raj 203 (206) = 1967 
Cn LJ 1057 = 1966 Kaj LW 454 (DB) ** 
AIR 1967 Andh Pra 299 (308) = 1967 
LJ 1470 = ILR (1968) Andh Pra 42 
(DBj ■** AIR 1958 Orissa 168 (182) = 1958 
Cn LJ 1055 = ILR (1958) Cut 195 (DB). 

(2) The High Court’s powers for 
punishment of contempt have been 
preserved by the Constitution and they 
are also inherent in a Court of Record. 
AIR 1964 SC 1625 (1630) = 1964 (2) Cri 
LJ 590 = (1964) 5 SCR 86. 

(3) Although the Court’s power to 

punish contempt is unlimited and ab- 
solute it has to be exercised with great 
forbearance and circumspection in view 
of the fact that the ordinary protection 
available to a person accused of any cri- 
minal act or olVence is not open to a 
person accused of criminal contempt. 
AIR 1956 Hyd 33 (34) = ILR (1955) 
Hyd 833 = 1956 Cri L Jour 400 (DB) •* 
AIR 1969 SC 189 (193) = 1969 Cri LJ 

401 = (1969) 1 SCJ 533 ♦♦ AIR 1966 Cal 
411 (417) = 1966 Cri LJ 883 = 70 Cal 
\VN .^79. 

[See also AIR 1968 Ker 301 (307) = 
1968 Cri LJ 1424 = 1968 Ker LT 157 
(DB).] 


(4) It is only in very grave cases of 
contempt that the Court would exercise 
its power under the Act to mete out 
punishment. AIR 1952 Orissa 318 (333) 
= ILR (1952) Cut 1 = 1952 Cri L Jour 
1605 ** AIR 1966 Cal 411 (417) = 1966 
Cri LJ 883 = 70 Cal WN 579 •* (1967) 
All Cr R 488 = 1967 All WR (HC) 776. 

(5) The Court would ordinarily exer- 
cise its extraordinary powers to punish 
contempts only in cases where the act 
or conduct is intentional and deliberate 
AIR 1956 Hyd 33 (34) = ILR (1955) Hyd 
833 = 1956 Cri L Jour 400 (DB) •• AIR 
1969 SC 189 (193) = 1969 Cri LJ 401 » 
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(1964) 1 SCJ 533 ** 1968 Ker LJ 197 = 
ILR (1968) 1 Ker 384 (FB). 

(6) A stricter view has to be taken 
where the contemner tries to interfere 
with the course of judicial proceeding 
and not a word of regret or apology is 
expressed at any stage. AIR 1966 All 
305 (315) « 1960 Cri LJ 632. 

(7) IDven if a contempt is not of a 
serious kind the accused should be 
punished where he instead of apologising 
persists in contending that he had not 
conunitted any offence. AIR 1941 Pat 185 
(194) = 20 Pat 306 = 42 Cri L Jour 
225 (DB). 

(8) Contempt is aggravated where the 
accused persistently justUlcs his action. 
AIR 1945 Nag 33 (49. 50) = ILR (1945) 
Nag 74 (DB) •• AIR 1968 Andh Pra 207 
(213) = 1968 Cri LJ 888 = (1968) 2 
Andh WR 112 (DB) (1965) 2 Andh LT 
170 (DB). 

(9) Maximum sentence of six months 
was awarded to the habitual contemner 
who was convicted of contempt of Court 
on previous occasions for similar acts 
but sentences awarded found to have 
no deterrent effect. (1965) 2 Andh LT 
170 (DB) *• AIR 1966 Bom 19 (29) = 
1966 Cri LJ 9 = 67 Bom LR 380 (DB) 

(1961) 65 Cal WN 722 (DB). 

(10) The summary jurisdiction exer- 
cised by the superior Courts in punish- 
ing contempt of their authority e.xists for 
the purpose of preventing interference 
with the course of justice and for main- 
taining the authority of law. This is an 
extraordinary power which must be 
sparingly exercised, but where the pub- 
lic interest demands it, the Court will 
not shrink from exercising it and im- 
posing punishment even by way of im- 
prisonment in cases where a mere fine 
may not be adequate. AIR 1954 SC 743 
(747) == 1955 SCR 677. 

(11) A contempt committed by mak- 
ing scandalous allegations against sub- 
ordinate judges should be dealt with by 
inflicting deterrent punishment to con- 
temner. AIR 1958 Pat 276 (278) = 1933 
Cri L Jour 670 *• 1968 Ker LJ 197 = 
1968 Ker LT 299 (FB) ** AIR 1968 Andh 
Pra 2Q7 (213) = 1968 Cri LJ 888 = 
(1968) 2 Andh WR 112 (DB) AIR 
1966 Andh Pra 167 (173) = 1966 Cri LJ 
642 = (1966) 1 Andh WR 164 (DB) 
AIR 1961 Pat 360 (361) = 1961 (2| Cri 
LJ 362 = 1961 BLJR 152 (DB). 

(12) Serious contempt of Court such 
as preventing the bailiff from making an 
attachment in execution on two occa- 
sions and maltreating him and pushing 
him out of contemner’s shop, calls for a 
deterrent punishment and not a sen- 
tence of fine. AIR 1959 Punj 627 (629) = 
ILR (1959) Punj 1770. 

(13) Reckless attacks on the impartia- 
lity of presiding officer of Court would 


not only imperil dignity of Court, but 
would also endanger proper administra- 
tiot\ of justice and impair confidence of 
public in administration of justice. The 
offence is not such as to be lightly 
wiped out by a more expression of re- 
gret. 1967 Ker LT 118 (119) = 1967 Mad 
l.J (Cri) 233 (DB). 

(14) A criminal . contempt is j)unish- 
able with fine or imprisemment by the 
summary process of attachment or com- 
mittal. AIK 1954 Pat 513 (.520) = 33 Pat 
603 := 1954 Cri L Jour 1593 (DB) 
(1883) 7 Bom 5 (13) (DB). 

(15) A person imprisoned for the dis- 
obedience of direction given in a decree 
against him under a process of contempt 
is not entitled to be released after the 
lapse of the period prescribed in the 
Civil P. C. The provisions of the Civil 
P. C. do not apply to his case. (1879) 4 
Cal G.55 (G.')7) (DM). 

(16) Mitigating circumstances and dis- 
cretion of Court. - Whether a contempt 
actually committed is to be followed by 
substantive punishment and if so to what 
extent, must depend upon the circum- 
stances of each case. AIR 1952 Orissa 318 
(333) = ILR (1952) Cut 1 = 1952 Cri L 
Jour 1605. 

(17) U i.s in Ihe <li.si:relion of the Court 
to commit or not to commit the person 
for the contempt which has been esta- 
blished against him. AIR 1945 PC 147 
(150) = 72 Ind App 226 = ILR (1945) 
Kar (PCj 355 =* ILR (1945) Bom 959 = 
47 Cri L Jour 61 AIR 1957 Hyd 17 (17) 
= ILR (1956) Hyd 468 (DB) AIR 1951 
Cal 507 (509). 

(10) The object of punishment being 
prevention of crime, its measure varies 
according to the prevalence of a parti- 
cular ollence. AIR 19.50 Pepsu 9 (21) = 
1 Pepsu LR 253 = 01 Cri L Jour 1219 
(SB) ** AIR 1959 Orissa 89 (96) = 1959 
Cri LJ 626 = ILR (1958) Cut 631 (DB). 

(19) Good faith or innocence of the 
contemner although it cannot absolve 
him of his culpability is an extenuating 
circumstance. AIR 1952 Orissa 318 
(339) = ILR (1952) Cut 1 — 1952 Cri 
L Jour 1605 ** AIR 1945 Nag 33 (47) =* 
ILR (1945) Nag 74 (DB) ** 1966 All LJ 
953 = 196G Ail WR (HC) 197. 

(20) Motive or intention of the accus- 
ed may be properly taken into account in 
awarding punishment for contmept. 1942 
Oudh WN 6 (20) (DB) AIR 1952 Kutch 
74 (77) = 1952 Cfi L Jour 1482 •* AIR 
1959 Cal 174 (175) = 1959 Cri LJ 316 = 
62 Cal W'N 862 (FB) AIR 1968 Ker 301 
(308) = 1968 Cri LJ 1424 = 1968 Kei 
LT 157 (DM). 

[But see AIR 1954 Pat 289 (296) = 
1954 Cri L Jour 942 (DB).] 

(21) Pleas of justification or privilege 
are not strictly speaking available to con- 
temner except perhaps as matters tend- 
ding to aggravate or mitigate offence of 
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contempt. AIR 1966 All 588 (589) = 1966 
Cri LJ 1361 = 1966 All LJ 547. 

(22) The motive is not a relevant con- 
sideration at all in deciding the question 
whether contempt of Court has been 
committed or not. Truth or falsity of 
allegations and lack of intention or know- 
ledge are equally irrelevant matters. But 
lack of intention or knowledge has 
bearing on the question whether offender 
should be convicted after he is found to 
have committed contempt of Court. It 
is not necessary that every finding of 
guilty should be followed by conviction. 
Every conviction need not be followed 
by sentence also. 1969 Ker LJ 453 (457) 
= 1969 Ker LT 513 (DB). 

(23) Excitable temper of the accused 
is a justification for mitigation of the 
maximum sentence for contempt of 
Court. AIR 1938 All 358 (362) = ILR 
(1938) All 548 = 39 Cri L Jour 677 (DBl 

AIR 1961 Pat 1 (11) = 1961 (1) Cri 
LJ 134 = 1960 BLJR 541 (DB). 

(24) Where a person disobeys the order 
of the Court upon the advice of his ad- 
vocate, the advice though would not ab- 
solve him from liablity is a mitigating 
circumstance. (1950) 55 Mys HCR 148 
(150, 151) (DB). 

(25) Ignorance of law or inability of 
the legal advisers to properly advise 
their clients is not a mitigating circum- 
stance. AIR 1969 Delhi 201 (213) = 1969 
Cri LJ 884 (FB). 

(26) The inherent difficulty of an 
officer who .possesses both magisterial 
and executive functions is neither an 
excuse nor an extenuation in his favour 
when he is found guilty , of having com- 
mitted contempt by addressing certain 
communication to a subordinate magis- 
trate in connection with a case which 
was pending before him. AIR 1954 Orissa 
1 (6) = ILR (1953) Cut 246 = 1953 Cri 
L Jour 1906 (DB). 

(27) Where certain literate persons, 
who also held positions in the village 
panchayat, attempted to inffuence a 
magistrate in his decision in a pending 
case and in their explanation tendered 
to the Court expressed an opinion that 
they had a right to do what they did 
it was held that the ends of justice re- 
quired that they should be awarded 
nothing less tlian a sentence of imprison- 
ment. AIR 1952 All 86 (88). 

(28) If the circumstances of a case 
warrant it, the Court can take a lenient 
view of the contempt proved against the 
accused and let him off with a fine 
only. AIR 1953 Cal 53 (54) = ILR (1954) 
1 Cal 415 = 1953 Cri L Jour 214 ** 
AIR 1966 Andh Pra 167 (173) = 1966 
Cri LJ 642 = (1966) 1 Andh WR 164 
(DB) •* (1968) 2 Andh WR 208 = 1968 
Mad LJ (Cri) 531 (DB). 


(29) Where it is uncertain whether 
the impugned criticism is fair or not, 
the contemner is entitled to the bene- 
fit of this uncertainty. AIR 1966 All 
.588 (589) = 1966 Cri LJ 1361 = 1966 
All LJ 547. 


(30) Where facts disclose that only a 
technical contempt is committed and it 
is inexpedient in public interest to take 
any action in the matter, Court would 
not punish contemner. 1969 Ker LJ 
453 (457) = 1969 Ker LT 513 (DB). 

(31) Although ordinarily the Court 
would sentence the accused to imprison- 
ment and fine in a case of gross con- 
tempt it could in any particular case 
take into consideration the fact that 
the case itself is the first of its kind and 
sentence the accused only to a fine with 
imprisonment for default. ILR (1955) 
Punj 717 (723). 


(32) The accused who was found guilty 
of an act amounting to scandalizing the 
Court in reference to a pending case 
was let off with a fine in view of the 
fact that he so acted not because he 
had any personal interest in the case 
but because he had been approached by 
the parties to the case to give them 
assistance in his capacity as a respon- 
sible officer of a political party to which 
4ie belonged. 1954 BLJR 46 (53). 

(33) High Court being unable to de- 
cide as to the quantunq of prejudice like- 
ly to be caused by the speech, let off 
the contemner with expression of dis- 
approval of his conduct. AIR 1966 Cal 
411 (428) = 1966 Cri LJ 883 = 70 Cal 
WN 579. 


(34) The fact that the accused who 

interfered with the course of justice 
were raw and illiterate villagers was 
taken into consideration in their favour 
and they were let off with a mere fine. 
AIR 1956 Pat 321 (325) = 1956 Cri L 
Jour 1087 ** 1062 Jab LJ 1147 (DB). 

(35) Tender age of the contemner is 
a circumstance which the Court has to 
take into consideration. AIR 1959 C^ 
174 (175) = 1959 Cri LJ 316 * 62 Cal 
WN 862 (FB). 

(36) The fact that the contemner Is a 
college student and editor only in n^e 
of the paper in which offending article 
was published was taken into conslr 
deration in his favour and he was let off 
only with fine. 1966 Cri LJ 214 (217) =* 
1965 MPLJ 844 (DB). 


(37) Alleged contempt of Court con- 
isted of objectionable language in revi- 
ion 'petition — Petition drafted 
igned by lawyer — Mere fact thM rt 
lears signatures of petitioner also, aora 
lot constitute actionable contempt oy 
lelitioner. AIR 1969 Delhi 304 (SOTi* 

(38) In cases of contempts of a vW 
rifling nature mere warning to the a^ 
used that a repetition of the offence 
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would be viewed with severity may be 
sufficient. AIR 1953 Orissa 249 (253. 

254) « ILR (1953) Cut 283 ^ 1953 Crl 
L Jour 1491 •* AIR 1957 Hyd 17 (17) = 
ILR (1956) Hyd 468 (DB) ** AIR 1954 
Orissa 57 (64) = 1954 Cri L Jour 311 •* 
AIR 1950 East Punj 366 (367) ** 1968 Ker 
LJ 197 = ILR (1968) 1 Ker 384 (FB) 

AIR 1969 Pat 140 (147) = 1969 Cri LJ 
631 = 1968 Pat LJR 589. 

(39) Additional District Magistrate not 
carrying out order of High Court direct- 
ing accused to surrender to bail — A. 
D. M. inexperienced in Court procedure 
and relying on bench clerk — Held 
guilty of contempt of Court but in the 
circumstances apology tendered by him 
Weis accepted by High Court. AIR 1969 
Cal 602 (604) (DB). 

(40) In cases of contempt committed 
by Senior Advocate, the condemnation 
for contempt by a High Court is itself 
a heavy punishment against such advo- 
cate. AIR 1955 SC 19 (25) = 1955 SCil 
757 = 1955 Cri L Jour 133. 

(41) If contempt of Court is committed 
by a person, then merely because some- 
one else takes entire responsibility, it 
is no ground in law to absolve the for- 
mer. AIR 1969 Delhi 201 (205) = 1969 
Cri LJ 884 (FB). 

(42) Simple imprisonment for 3 months 
for contempt of Court in wilful and 
deliberate disobedience of the direction 
of the Court to produce the person de- 
tained in Court, is not excessive. AIR 
1964 SC 1625 (1629) = (1964) 2 Cri LJ 
590 = (1964) 5 SCR 86. 

(43) Court’s power to punish contempt 
always carries with it the power to par- 
don contempt if need be. AIR lO.'il Cal 
507 (509). 

2. Order for pa 5 anent of costs by con- 
temner. — (1) High Court has jurisdic- 

tion to order the pajment and recovery 
of fine from a person punished under 
the Act. AIR 1935 All 1013 (1014)= 58 
All 374= 36 Cri L Jour 1365 (DB). 

(2) The High Court has got inherent 
power to award costs in a proceeding 
for contempt. AIR 1969 Pat 70 (71) = 
1969 Cri LJ 398= 1969 BLJR 655 (DB). 

(3) Person not interested in case ap- 
proaching Magistrate in his Chambers 
after Court hours and asking him to ac- 
cept bail on behalf of accused — On 
Magistrate's refusal, person threatening 
by show of his wealth, to teach him a 
lesson — Amounts to contempt of Court 
— Contemner, considering his age was 
administered warning and was ordered 
to pay costs. AIR 1969 Delhi 214 (218) 
(SB). 

(4) The Court while discharging the 
Rule for contempt on the ground .that 
the opposite party had been guilty of 
only a technical contempt, ordered him 
to pay costs of the application. AIR 


1951 Punj 49 (52)= ILR (1951) Punj 
362 = 52 Cri L Jour 950 (DB). 

(5) Though the Court rejects the ap- 
plication for contempt accepting the apo- 
logy of the accused it can award costs 
of the application against him. AIR 
1954 Him Pra 31 (31) ** AIR 1914 Cal 
550 (554)= 15 Cri L Jour 65. 

(6) Person obstructing receiver in dis- 
charge of his duty may be made to pay 
costs of a hearing. AIR 1914 Cal 550 
(5.54)= 15 Cri L Jour 65. 

(7) Costs directed to be paid by a 
person punished under the Contempt of 
Courts Act can be recovered on the 
same lines as on which decrees are exe- 
cuted. AIR 1935 All 1013 (1014)= 58 All 
.374= 36 Cri L Jour 1365 (DB). 

3. Apology. — (1) An apology by itself 

is not sulTicient to purge the guilt of the 
contemner. AIR 1955 SC 19 (23)= 1955 
SCR 757= 1955 Cri L Jour 133 ** AIR 
1934 All 317 (318)= 35 Cri L Jour 433 
(DB) ** AIR 1969 Cal 1 (3, 4)= 1969 Crl 
LJ 40= 72 Cal WN 82 (SB) ** AIR 1967 
Rai 203 (207)= 1967 Cri LJ 1057= 1966 
Raj LW 454 (DB) *• AIR 1964 Cal 572 
(580)= 1964 (2) Cri LJ 660= 69 Cal WN 
82 (DB) ♦* ,AIR 1959 Cal 174 (175)= 62 
Cal WN 862= 1959 Cri LJ 316 (FB) ** 
1962 Jab LJ 1147 (DB). 

(2) An apology does not entitle the ac- 

cused to a discharge as a matter of 
right. AIR 1948 Oudh 114 (116)= 23 
Luck 37= 49 Cri L Jour 108 (DB) •• 
AIR 1967 Ker 177 (180)= 1967 Cri LJ 
1147= 1967 Ker LT 59 (DB) AIR 

1959 Cal 174 (176i= 1959 Cri LJ 316 = 

62 Cal WN 862 (FB) * AIR 1959 Madh 
Pra 50 (52)= 1959 Cri LJ 199= 1958 

MPLJ 820 (DB). 

(3) A Court can even when it ac- 
cepts an apology, commit the offender to 
prison or otherwise punish him. AIR 
1953 All 153 (158)= 1953 Cri L Jour 402 
*• AIR 1940 Sind 239 (246)= ILR (194?) 
Kar 3 = 42 Cri L Jour 1 (FB) ** AIR 
1961 Pat 1 (11)= 1961 (1) Cri LJ 134 = 

1960 BLJR 541 (DB). 

(4) In considering the steps to be 
taken and the punishment to be award- 
ed to the person accused of having com- 
mitted contempt of Court it is open to 
the Court to take into account the apo- 
logy tendered by him. AIR 1957 Madh 
Pra 152 (152)= 1957 Cri L Jour 1137. 

(3) Punishment can be remitted by ac- 
cepting the unconditional apology of the 
accused. AIR 1934 All 317 (318)= 35 Cri 
L Jour 433 (DB) *• AIR 1950 Sind 1 (2. 
3)= 51 Cri L Jour 810 (FB). 

(6) Unqualified apology accompanied 
by genuine regret in a clear case of 
contempt entitled a pardon to the off- 
ender. 1966 All LJ 953= 1966 All WR 
(HC) 197. 

(7) The question whether an apology 
should be accepted In any case depends 
upon the facts of that case and the 
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Court is not bouoci as a matter of rule 
to accept an apology in every case even 
if it is an unqualified one. AIR 1953 
All 153 H57i- 1953 Cri L Jour 402 
AIR 1953 Pat 3G4 (365)= 1953 Cri L 

Jour 1779 (DBj *' AIR 1952 All 86 (87) 
AIR 1961 Pnl: 1 (10)= 1961 (1) Cri LJ 
134= 1960 BLJR 541 iDB) AIR 1960 
Cal 1 (3)= 1969 Cri T>J 40= 72 Cal WN 
82 (SB) • AIK 19b7 Ker 177 (180) = 
’907 Cri L.J 11-17= 1967 Kcr LT .59 (DB) 

’ AIR 1967 Rai 203 (207)= 1967 Cri IJ 
1057= 1966 Raj LW 454 (DB) ** AIR 
1964 Cal 572 (586)= 1964 |2) Cri LJ 

660= 60 Cal WN 82 (DB) 1967 Cur 
LJ 880 'Punj;. 

(81 Merc apology is not enough to 
pui'ge the guilt of contempt. The Court 
has to consider the background in the 
light of the facts both antecedent to the 
o/Ier of apology as also the contemner’s 
subsequent conduct right upto the con- 
tempt proceedings. AIR 1959 Orissa 89 
(941= 1959 Cri LJ 626= ILR (1958) Cut 
631 (DB). 

(9) Unqualified apology tendered at 
the outset by admitting mistake in a 
straightforward manner, for act done 
unwittingly, should be accepted. AIR 
1967 All 93 (100)= 1907 Cri LJ 291. 

(10) An apology in order to dilute the 

olTcnce must be voluntary. AIR 1957 
All 457 (459)= 1957 Cri L Jour 801 ** 

AIR 1961 Pat I (11)= 1961 (1) Cri LJ 
134= 1960 BLJR 541 (DB) ** AIR 1960 
Orissa 132 (137)= 1960 Cri I.J 1120= 26 
Cut LT 116. 

(11) The apology must be an uncondi- 
tional apology born out of repentance or 
remor.se. The contemner cannot enter 
into anv kind of .stipulation with the 
Court in lhal respect. AIR 1966 Bom 19 
(29) = 1966 Cri LJ 9 = 67 Bom LR 380 
(DB) AIR 1969 Dellii 201 (211)= 1969 
Gri LJ 884 (FB). 

(12) Unconditional apology amounts in 
law to a confession of the guilt. Conse- 
([ucntly. once iinrfualificd apology is ten- 
dered by the conlemner, the Court can- 
not drop the proceedings against him, 
but must convict him though the Court 
might accept untiualiflcd apology and 
discharge him without punishment, when 
the ollence is only technical. (1958) 24 
Cut LT 479= (1059) 29 Com Cas 264. 

(13) An apology should not necessari- 
ly be taken as a confession of guilt and 
the accused may be .pronounced not 
guilty of contempt although he has made 
an apology. AIR 1953 SC 436 (437) = 31 
Pat 182 = 1953 Cri L Jour 1837. 

(14) An expression of regret if genuine 
should ordinarily be accepted in mitiga- 
tion of the olfence. AIR 1958 Pun] 377 
(384)= ILR (1958) Puni 1723= 1958 Cri 
I. Jour 1225 AIR 19-10 Sind 239 (246) = 
ILR (19-111 Kor 3= 42 Cri I. Jour I (FB) 
** AIR 1954 Hv-d 180 (181)= ILR (1954) 


Hyd 170= 1954 Cri L Jour 1300 ** (1954) 
.56 Pun LR 302 (304)= ** AIR 1968 Ker 
301 (308)= 1968 Cri LJ 1424= 1968 Ker 
LT 157 (DB) AIR 1967 Guj 124 (126) = 
7 Gui LR 970 1966 All LJ 953 = 1966 

All WR (HC) 197 **1963 (2) Cri LJ 219 
(224)= 1962 MPLJ 1121 (DB). 

(15) The apology must be unequivocal 
and not hedging and hypothetical. AIR 
1964 Cal 572 (586)= 1964 (2) Cri LJ 
660 = 69 Cal WN 82 (DB). 

(16) Although a contempt of Court by 
a subordinate iudicial officer must be 
treated as an intentional one and a 
more serious matter because he is one 
who in the nature of things is educated 
and should have known his duty his apo- 
logy when he tenders one carries 
with if, for the same reason, the stamp 
of being a genuine apology. AIR 1952 
All 56 (59)= ILR (1953) 2 All 332= 1952 
Cri L Jour 223 (DB). 

[See also AIR 1959 Pat 373 (373, 374) = 

1959 Cri LJ 1013 = 1959 BLJR 352 (DB).] 

(17) An apology is intended to beevi- 
dence of real contriteness the manly 
consciousness of a wrong done, of an In- 
jury inflicted, and the earnest desire to 
make such reparation as lies in the 
wrong<locr’i! power. Only then it is ot 
any avail in a Court of justice. AIR 
1961 Pat 1 (10)= 1961 (1) Cri LJ 134 = 
1950 BLJR 541 (DB) ** AIR 1955 SC 19 
(23)= 1955 SCR 757= 1955 Cri L Jour 
133 ** AIR 1950 Sind 1 (2, 3)= 51 Cri L 
Jour 810 (FB) ** AIR 1969 SC (189, 
193)= 1969 Cri LJ 401= (1969) I SCJ 
533 ** AIR 1969 Delhi 201 (211)= 1969 
Cri LJ 884 (FB) ** AIR 1969 Cal 1 (3) = 
1969 Cri LJ 40= 72 Cal WN 82 *• AIR 
1967 Ker 177 (181)= .1967 Cri LJ 1147 = 
1967 Ker LT 59 (DB) AIR 1963 Madh 
Pra 61 (71)= 1963 (1) Cri LJ 187= 1962 
MPLJ 953 (DB) ** AIR 1961 Pat 1 (11) = 
1961 (1) Cri LJ 134 = 1960 BLJR 541 
(DB) ** AIR 1960 Orissa 132 (137) = 

1960 Cri LJ 1120 = 26 Cut LT 116 ♦* 
AIR 1959 Orissa 89 (94) = 1959 Cri LJ 
626 = ILR (1958) Cut 631 (DB) ** AIR 
1959 Punj 627 (629) = 1959 Cri LJ 
1466 = 61 Punj LR 661. 

(18) The contemner first tendered an 
unconditional apology but subsequently 
resiled from it and wanted to lead evi- 
dence in support of his allegations. Hel^ 
as his behaviour and conduct did not 
show the least trace of contrition, sub- 
stantive term of imprisonment should bo 
given. AIR 1965 Ker 49 (51)= 1965 (D 
Cri LJ 176= 1964 Ker LT 429 (DB). 

(19) The apology of a person who has 
once been previously warned for a con- 
tempt on another occasion cannot t>e ac- 
cepted for a complete discharge. 

1954 Kutch 2 (6)= 1954 Cri L Jom* 390 
•• AIR 1957 Madh Pra 152 (153)= 1957 
Cri L Jour 1137. 
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{20) Apology to be elTective must be 
tendered at the earliest stage. AIR 1957 
All-457 (459)= 1957 Cri L Jour 001 ^ “ 
AIR 1956 Pat 321 (324) = 1956 Cri L Jour 
1087 (DB) ** AIR 1969 SC 189 (193) = 
1969 Cri LJ 401= (1969) 1 SCJ 533 ** 

AIR 1969 Delhi 201 (211)= 1969 Cri LJ 
884 (FB) ** 1969 Cri LJ 1571 (1573, 1574) 
(DB) ' (Delhi) *• AIR 1969 Cal 1 (3)= 1969 
Cri LJ 40= 72 Cal WN 82 (SB) ** AIR 
1967 Ker 177 (181)= 1967 Cri LJ 1147 = 
1967 Ker LT 59 (DB) AIR 1967 Raj 
203 (208)= 1967 Cri LJ 1057= 1966 Raj 
LW 454 (DB) ** AIR 1964 Cal 572 (586) = 
1964 (2) Cri LJ 660= 69 Cal WN 82 (DB) 
•* AIR 1960 Ori 132 (137)= 1960 Cri LJ 
1120= 26 Cut LT 116 =•* 1963 (2) Cri 
LJ 219 (224)= 1963 MPLJ 1121 (DB). 

(21) If an apology is tendered at the 
appellate stage of the proceedings it 
should be tendered unreservedly and un- 
conditionally before the argument begins. 
AIR 1956 Pat 321 (324)= 1956 Cri L Jour 
1087 (DB) ** AIR 1940 Nag 407 (403. 
409)= ILR (1941) Nag 304= 42 Cri L 
Jour 237 •* AIR 1964 Cal 572 (586)= 1964 
(2) Cri LJ 660= 69 Cal WN 82 (DB). 

(22) While Courts will assume an un- 

conditional apology tendered at an. early 
stage to be sincere they would refuse to 
do sb in the case of belated apologies 
even if they are unqualified. AIR 1954 
Kutch 2 (6)= 1954 Cri L Jour 390 AIR 
1969 SC 189 (193)= 1969 Cri LJ 401 = 
(1969) 1 SCJ 533 ** AIR 1967 Raj 203 

(208)= 1967 Cri LJ 1057= 1966 Raj LW 
454 (DB) •* 1969 Cri LJ 1571 (1573, 1574) 
(Delhi) (DB). (Belated apology may not 
be accepted, for the delay may negative 
contrition which is the essence of purg- 
ing of a contempt.) 


(23) A belated apology tendered after 
the arguments have closed when all else 
have failed and there seems to be no 
hope will be considered to be only .a 
device to escape punishment and will 
not be accepted by the Court even if it 
is an unqualified apology. AIR 1953 All 
153 (158)= 1953 Cri L Jour 402 ** AIR 
1941 Oudh 67 (69, 70)= 16 Luck 506 = 
42 Cri L Jour 221 (DB) ** AIR 1970 Bom 
48 (57) (DB) ** AIR 1969 Cal 1 (3) = 
1969 Cri LJ 40= 72 Cal WN 82 (SB) ** 
AIR 1967 All 93 (100)= 1967 Cri LJ 291 
•• AIR 1965 Pat 360 (363,364) = 1965(2) 
Cri LJ 390= 1964 BLJR 102 (DB) •* AIR 
1963 Madh Pra 61 (71)= 1963 (1) Cri LJ 
187= 1962 MPLJ 953 (DB) *• AIR 1959 
Madh Pra 50 (52)= 1959 Cri LJ 199 = 
1058 MPLJ 820 (DB) ** AIR 1959 Orissa 
89 (96)= 1959 Cri LJ 626= ILR (1958) 
Cut 631 (DB). 


(24) The written apology tendered by 
contemner towards end of arguments 
was “1 had no intention to commit any 
contempt of Court and as advised by my 
(Sdtlnsel, I committed no such contempt. 
Still if the Hon’ble Court consider, that 


what I uttered constitutes contempt of 
Court, I tender my unqualified apology” 
— llclil that this was no a))ology in eye 
of law. AIR 1969 Delhi 214 (219) (SB) 
** AIR 1909 Dcllii 209 (211) (FB). 

(25) An apology must be unconditional 

in order to reduce tlie gravity of an olV- 
ence of contempt. AIK 19.)7 All 457 
(459)= 1957 Cri L Jour 801 = ' (1950) 54 
Cal WN (2 DR) 107 (109, 110) (DB) 

**A1H 1968 Bom 273 (277)= 1968 Cri IJ 
903= 69 Bom LR 859 iDB) ** AIR 1961 
Pat 1 (11)= 1961 (1) Cri L.r 134= 1960 
BLJR 541 (DB) ‘ AIK 1961 Punj 113 
(120)= 1961 |1) Cri LJ 426= 63 Pun LR 
121 ** 1963 (2) Cri LJ 219 (224j= 1963 
MPLJ 1121 (DB). 

(26) A slatcment by the accused after 
fully justifying iiis acLion. expressing his 
unqualified regret in the event the 
Court held that he had committed con- 
tempt does not amount to an unqualilied 
apology from him. AIR 19.'j6 Pat 321 
(32-1)= 1956 Cri L Jour 1087 (DB) 

AIR 1954 Pat 269 (297)= 195-1 Cri L Jour 
942 (DB) AIR 1945 Nag 33 (19. 501 = 
ILR (1945) Nag 74 (DBi * AIR 1965 Pat 
227 (237. 238)= 1965 (1) Cri LJ 748 = 

1966 BLJR 15 (DB) *• AIR 1961 Pat 1 
{1U= 1961(1) CriLJ 134= 1960 BLJR541 
(DB) ** 1967 Cur LJ 838 (Puni) ** 1963(2) 
Cri LJ 219 (224)- 1963 MPLJ 1121 (DB). 

(27) Tiiere cannot be both a justillca- 

tion and an apology because the two 
things are incompalilDle. AIR 1955 BC 
19 (24)= 1955 SCR 757= 1955 Cri L 

Jour 133 ** AIR 1955 Raj 123 (125) = 

ILR (1955) 5 Raj 060= 1955 Cri L Jour 
1108 (DB) »* AIR 1962 SC 1089 (1095) = 
1962 (2) Cri LJ 236= (1962) Siipp 3 SCR 
127 AIR 1969 Delhi 201 (211)= 1969 
Cri LJ 884 (FB) AIR 1969 Orissa 117 
(1341= 1969 Cri LJ 763= ILR (1968) Cut 
437 AIR 1967 Cal 153 (159)= 1967 Cri 
LJ 350 (DB) ** AIR 1965 Mad 415 
(415)= 1965 (2) Cri LJ 371= (19C5) 1 

Mad I.J 322 (DB) AIR 1963 Madh Pra 
61 (71)= 1963 (1) Cri LJ 187= 1962 

MPLJ 953 (DB) ** AIR 1961 Pat 1 (10) = 
1961 (1) Cri LJ 134= 1960 BLJR 541 

(DB) ** AIR 1959 Ori 89 (94)= 1959 Cri 
LJ 626= ILR (1958) Cut 631 (DB) ** 
1968 Cri LJ 248 (256)= 71 Cal WN 771 

1966 BLJR 502. 

(28) Every form of defence in a con- 
tempt case cannot be regarded as an 
act of conlumacy. It depends on the 
circumstances of each case. 1963 (2) Cri 
LJ 219 (224)= 1963 MPLJ 1121 (DB). 

(29) Justification of his act by contem- 
ner and at the same time tender- 
ing an apology are incompatible and In- 
congruous and such an apology cannot 
but be taken as an afterthought put 
forward in the hope of avoiding the con- 
sequence. Such an apology cannot be en- 
tertained. AIR 1969 Pat 323 (327)= 1969 
Pat LJR no (113). 
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Sccliou 4 — Note 3 (cODtd.) 

(30) An apology tendered at the end 
of the argument in justification of the 
contempt is nothing more than an after- 
thought put forward to avoid the conse- 
quences of the offence if the Court were 
to hold the accused guilty. AIR 1953 All 
153 (158)= 1953 Cri L Jour 402 AIR 
1954 Kutch 2 (6)= 1954 Cri L Jour 390 
** AIR 1969 Cal 1 (3)= 1969 Cri LJ 40 = 
72 Cal WN 82 (SB). 

(31) The proper method for tender- 

ing an apology by the person complain- 
ed against in an action for contempt of 
Court is to olfer it in the first instance 
and threafter make his submissions in 
defence of his conduct. AIR 1955 Raj 
123 (125)= ILR (1955) 5 Raj 660= 1955 

Cri L Jour 1108 (DB) ** AIR 1967 Cal 
153 (159)= 1967 Cri LJ 350 (DB). 

(32) In border line cases where a 
question of principle about rights of 
counsel and their duties has to be 
settled Courts will consider even an al- 
ternative plea of apology because in 
such cases, as it is possible for the Judge 
to conclude that no contempt has been 
committed, the defence of unqualified 
apology, which tantamounts to the ad- 
mission of guilt, would be meaningless. 
AIR 1955 SC 19 (24)= 1955 SCR 757 = 
1955 Cri L. Jour 133 ** AIR 1969 Orissa 
117 (132)= 1969 Cri LJ 763= ILR (1968) 
Cut 437 (DB). 

(33) Unqualified apology coupled with 

justification for objectionable remarks 
against Judge — Justification vague — 
Contemner uneducated and frustrated in 
litigation — Held no serious action 
against contemner was called for except 
being admonished. AIR 1965 Mad 415 
(416)= 1965 (2) Cri LJ 371= (1965) 1 

Mad LJ 322 (DB). 

(34) Where the contempt alleged 
against the accused is his disobedience to 
an order of injunction under Order 39, 
Rule 1 of Civil P. C. and the accused 
aamitting his disobedience tenders an 
unqualified apology it cannot be said 
that the apology is a conditional one 
merely because he has not also given up 
his defence in the suit but on the other 
hand mentioned that defence in the apo- 
logy. AIR 1954 Him Pra 31 (31). 

(35) A contempt of a very grave 
character should be punished in spite of 
the unconditional' apology of the con- 
temner. AIR 1948 Oudh 114 (116)= 23 
Luck 37= 49 Cri L Jour 108 (DB) ** 
AIR 1951 Pat 451 (2) (452) (DB) ** AIR 
1940 Rang 70 (72)= 41 Cri L Jour 445 
(DB) AIR 1965 Mad 336 (337)= 1965 
,2) Cri LJ 223= (1965) 1 Mad LJ 356 
fDB) ** AIR 1961 Pat 360 (361)= 1961 
(2) Cri LJ 362= 1961 BLJR 152 (DB) •* 
1961 (2) Cri LJ 109 (111)= 1960 Ker LT 
338 (DB). 

(36) The Court should not permit a 
person who is found to have deliberately 


sworn a false afTidavit in. proceedings 
before the Court, to get away with an 
apology except in verj' exceptional cir- 
cumstances. 1967 Cur LJ 888 (Punj). 

(37) The proviso to the section gives 
the High Court a power of reviewing its 
judgment awarding punishment to an 
accused under the Act where the accus- 
ed offers an apology to the satisfaction 
of the Court. But that power however 
is discretionary- AIR 1953 Him Pra 3 
(4)= 1953 Cri L Jour 92. 

(38) An unqualified apology although 
it is not suflicient to let go the accused 
unpunished where his contempt is grave 
and his conduct persistently con- 
tumacious can justify some leniency be- 
ing shown to the accused in the matter 
of punishment. AIR 1958 Punj 180 
(183)= ILR (1958) Punj 580= 1958 Cri 
L Jour 685 AIR 1958 Punj 273 (283) = 
ILR (1958) Punj 1272= 1958 Cri L Jour 
952 **= AIR 1954 Orissa 167 (172)= ILR 
(1954) Cut 467= 1954 Cri L Jour 988 *• 
AIR 1968 Andh Pra 370 (375)= (1967) 2 
Andh WR 470 (DB) ** AIR 1967 Raj 
203 (208)= 1967 Cri LJ 1057= 1966 Raj 
LW 454 (DB). 

(39) An apology which is neither 
sincere nor satisfactory and which be- 
sides is a belated one will not be accept- 
ed by the Courts especially in cases of 
gross contempt as sufficient to treat the 
accused leniently and let him off with- 
out any punishment at all. AIR 1958 
Andh Pra 170 (172)= ILR (1957) Andh 
Pra 559= 1958 Cri L Jour 349 *• AIR 
1945 Nag 33 (49. 50)= ILR (1945) Nag 
74 (DB) ** AIR 1959 Pat 183 (185) = 
1958 BLJR 370= 1959 Cri LJ 509= 1958 
BLJR 370 (DB). 

(40) An unconditional apology may be 
accepted by the Court especially in a 
case where the contempt is so triffling 
that no serious notice need be taken of 
it. AIR 1952 Ajmer 33 (1) (33)= 1952 
Cri L Jour 1234 ** AIR 1940 Oudh 137 
(137, 138)= 15 Luck 268= 41 Cri L Jour 
169 (DB) ** AIR 1967 Andh Pra 299 
(309)= 1967 Cri LJ 1470= ILR (1968) 
Andh Pra m 2 AIR 1967 Raj 203 (207)=* 
1967 Cri i.J 1057= 1966 Raj LW 454 
(DB). 

(41) An apology may readily be ac- 

copted and no punishment inflicted 
where an offending article was publish^ 
eJ in the papers due to an accldei^j 
slip and not deliberately* AIR 1950 Cm 
129 (133)= ILR (1951) 1 Cal 94= 51 
Cri L Jour 610 1966 BLJR 502. 

[See also (1951) 4 Sau LR 108 (108, 
109) (DB).] 

(42) In the case of an unintentional 
contempt the Court can act upon to© 
apology of the contemner expressing 
sincere regret and let him off wito a 
warning. (1950) 55 Mys HCR 148 (150* 
151) (DB) *• AIR 1933 Oudh 118 (119)=? 
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5. Power of Higli Court to try offences committed or offenders found out* 
side jurisdiction. — A High Court shall have jurisdiction to inquire into or try a 
contempt of itself or of any Court subordinate to it, whether the contempt is 
alleged to have been committed within or outside the local limits of its jurisdic- 
tion and whether the person alleged to be guilty of the contempt, is within or 
outside such limits. 

6. Repeals and Savings. — [Repealed by the Repealing and Amending Act, 

1957 (36 of 1957), S. 2 and Sch. I. [17-9-1957.]] 

THE SCHEDULE. — [Repealed by the Repealing and Amending Act, 1957 
(36 of 1957), S. 2 and Sch. I. [17-9-1957.] ] 


[THE] CONTINGENCY FUND OF INDIA ACT, 1930 

CACT XLIX OF 1950) 

[The text of tlie Act printed here is as on 1-3-1970.] 
STATEMENT OF OBJECTS AND REASONS 


“Pursuant to Articles 267 (1) and 283 

(1) of the Constitution, this Bill seeks to 
provide for the establishment of the 
Contingency Fund of India, and for the 
custody of, the payment of moneys into 
and the withdrawal of moneys from, 
such fund. It is proposed to place a 
sum of fifteen crores of rupees in the 
Fund, which will be administered by 

Section 4 — Note 3 (contd.) 

34 Cri L Jour 726 (DB) •• 1966 BLJR 
281. 

(43) Where a counsel was held guilty 
of contempt for committing an act in- 
tunidating the witnesses, an uncondi- 
tional apology from the counsel was ac- 
cepted and no further action was taken 
against him. AIR 1957 Punj 105 (105) = 
1957 Cri L Jour 657. 

. (44) In view of the fact that the con- 

temner (who was a solicitor) committing 
contempt by scandalizing the Court had 
offered a very frank and unqualified 
apology and had admitted that the letter 
written by him was improper and 
ought not to have been written, only 
a fine of Rs. 1000 was imposed. AIR 
1942 Bom 331 (332) = 44 Cri L Jour 93. 

(45) A mere admission of error and an 
expression .of regret do not amount to 
an apology of the nature required under 
the section. 1942 Oudh WN*6 (20) (DB). 

(46) Expression of intention not to 

repeat offence cannot affect question 
whether offence committed is serious 
one. AIR 1941 Pat 185 (194)= 20 Pat 

306= 42 Cri L Jour 225 (DB). 

Section 5 — Note 1 

(1) The High Court has jurisdiction in 
view of the provisions of Section 5 of 
the Act of 1952 to enquire into and try 
a contempt of itself or of its subordinate 
Court whether the contempt has been 
committed within or outside the local 
limits of its jurisdiction and whether the 
contemner is within or outside such 
limits. AIR 1954 Assam 201 (205) = 

1054 Cri L Jour 1609 (FB) •* AIR 1961 
Cal 422 (429). 


the Finance Ministry on behalf of the 
President. The advances will be resum- 
ed to the Fund as soon as the 
necessary supplementary funds have 
been authorised by Parliament through 
Supplementary Appropriation Acts or at 
the end of the Financial Year.” 

— Gaz. of India.. 12-8-1950, Pt. II-S. 2. 
p. 310. 


(2) Even prior to passing of the Con- 

tempt of Courts Act. 1952, every High 
Court had jurisdiction to commit for 
contempt even though the act alleged 
was committed outside its jurisdiction. 
AIR 1954 Orissa 167 (170, 171)= ILR 
11954) Cut 467= 1954 Cri L Jour 988 

(DB) •* ILR (1949) 1 Cal 355 (364) *• 
AIR 1937 Cal 601 (602, 603)= 39 Cri L 
Jour 654. 

[See .^Iso AIR 1945 Oudh 206 (268) = 
20 Luck 442= 47 Cri L Jour 294 iDB). 
(Once a person is brought before the 
High Court the question whether his 
arrest at place outside jurisdiction was 
legal or illegal becomes irrelevant.)) 

[But see AIR 1944 Bom 127 (128, 129) 
-= ILR (1944) Bom 333 = 45 Cri L Jour 
647 (DB). 

(3) Rules under Order 19 of Original 
Side Rule.s Madras will apply only 
where the 1956 rules under the Contempt 
of Courts Act do not provide otherwise. 
An application under Section 3 of Con- 
tempt of Courts Act filed before a 
Single Judge of the High Court must 
comply with the procedure laid down by 
Rules 1 (b) and 1 (c) of the 1956 Rules. 
AIR 1966 Mad 136 (140)= 1966 Cri LJ 
421= (1965) 2 Mad LJ 559 (DB). 

Section 6 — Note 1 

(1) As a result of the new Act of 1952 
applying Section 6 of the General 
Clauses Act to the repeal of the Act of 
1926 it is permissible to take action 
under the old Act itself for contempts 
committed prior to the commencement 
of the new Act. AIR 1952 Kutch 74 
(76)= 1952 Cri L Jour 1482. 
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[TIIE] CONTINGENCY FUND OF INDIA ACT, 1950 

(ACT XLIX OF 1950)“ 

[14th August, 1950.] 

An Act to provide for tlie establisliment and maintenance of 

Contingency Fund 

Be it enacted by Parliament as follows : 


["] For Stalement of Objects and Reasons, see Gaz. of Ind., 
page 3 JO. 


12-8-1950, Pt. ITS. 2, 



Act has been cxfeiHled to the Union Territories of Goa, Daman and Diu by 
Heg. 12 of 1962 (30-1-196.3); Dadra and Nagar Haveli by Reg. 6 of 1963 (1-7-1965)- 
Pondicherry by Regulation 7 of 1963 [1-10-1963]. 


J. Short title. — This Act mav be called THE CONTINGENCY FUND OF 
INDIA ACT, 1950. ruiNjj uv 


2. Establisiiinent of the Contingency Fund of India.— There shall be esta- 
blished a Contingency Fund in the nature of an imprest entitled the Contingency 
iMind of India, into which shall be paid from and out of the Consolidated Fund 
of India a sum of fifteen crores of rupees. 

3. Custody of tlie Contingency Fund and withdrawals therefrom. The Con- 

tingency I'und of India shall be held on behalf of the President by a Secretary 
to the Government of India in the Ministry of Finance, and no advances shall be 
made out of such fund except for the purposes of meeting unforeseen expenditure 

pending authorization of such expenditure by Parliament under appropriations made 
by law. 

4. Power to make rules. — For the purpose of carrying out the objects of this 
Act, the Central Government may make rules* regulating all matters connected 
wUh or ancillary to the custody of, the payment of moneys into and the withdrawal 
of moneys from, the Contingency Fund of India. 

[*] For Contingency Fund of India Rules, see S. R. O. 1358 published in Gaz. of 
Ind., 9-8-1952, Pt. II-S. 3, page 1207. 


[THE] CONTINUANCE OF LEGAL PROCEEDINGS ACT, 1948 

(ACT XXXVin OF 1948) 

[Tile text of the Act printed here is as on 1-3-1970.] 
STATEMENT OF OBJECTS AND REASONS 


“Section 15 (2) of the Indian Independ- 
ence Act. 1947, provides inter alia 
that any legal proceedings by or again.st 
the Secretary of State in respect of any 
right or liability of the undivided India 
or any part thereof which were . pending 
in Indian Courts immediately before the 
15th August. 1947, shall be continued by 
or against such person as may be desig- 
nated by order of the Governor-General 
under Section 9 of that Act or otherwise 
by law of the Dominion concerned. 
Article 12 (3) of the Indian Independence 
(Rights, Property and Liabilities) Ordei, 
1947, makes the requisite provision for 
the continuance of such legal proceed- 
ings, but only in respect of any liability 
of the undivided India or part thereof. 
This Article does not cover proceedings 
in respect of any right of the undivided 


India. The Bihar Government brought 
to the notice of the Government of India 
the existence of a long pending suit 
which was instituted in 1933 before the 
passing of the Government of India Act, 
1935, in the name of the Secretary of 
State in Council to establish the right 
of Government to underground minerals 
in an estate, and since there was the 
possibility of a few more cases of. ^ 
similar character pending by or agai^t 
the Secretary' of Slate in some of the 
Courts, an Ordinance entitled the Con- 
tinuance of Legal Proceedings Ordin- 
ance. 1948 (12 of 1948), was promulgat- 
ed. The object of the presei t Bill s 
to convert that Ordinance into an Act 
of the Legislature.” 

— Gazette of India. 1948, Part V. 
page 464. 
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[The] ContinuBiice of Legal Proceedings Act, 1948 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Adapted by A. L. O., 1950; 3 A. L. O., 1956. 

[THEl CONTINUANCE OF LEGAL PROCEEDINGS ACT, 1948 

(ACT XXXVIII OF 1948)* 

[3id September, 1948.] 

An Act to provide for tlie continunnco of certain legal proceedings 

by or against the Secretary of State 

WHEREAS it is expedient to provide for the continuance of certain legal 
proceedings by or against the Secretary of State in respect of any right of India or 
any part of India which were pending immediately before the 15th day of August, 

I • 

It is hereby enacted as follows : — 

[•] For Statement of Objects and Reasons see Gaz. of Ind., 1948, Pt. V, p. 464. 


1. Short title and extent.— (1) This Act may be called THE CONTINUANCE 
OF LEGAL PROCEEDINGS ACT, 1948. 

(2) It extends to *[the whole of India except f[the territories which, imme- 
diately before the 1st November, 1956, were comprised in Part B States].] 

[•] Substituted for “all the Provinces of India," by A. L. O., 1950. 

[t] Substituted for “Part B States," by 3 A. L. O., 1956. Immediately before llie 1st 

November, 1956, the following were the Part B States in India : Hyderabad, 

Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saiuashtra and 

Travancore-Cochin. 


Part B States no longer exist; Of these States, Jammu and Kashmir, Mysore, Rajasthan 
and Travancore-Cochin, now known as Kerala, have become full-fledged States: 
Hyderabad has merged with Andhra, together forming the State of Andhra Pra- 
desh: Madhya Bharat with the State of M. P.: Pepsu with pre-reorganisation Pun- 
jab and Saurashtra now forms part of Gujarat 

2. Interpretation. — In this Act, “the appointed day" means the 15th day of 
August, 1947. 

3« Continuance of legal proceedings. — Any legal proceedings which, imme- 
diately before the appointed day, — 


(a) were pending by or against the Secretary of State in any Court within 

the territories which as from the appointed day became the territories 
of India by virtue of sub-section (1) of Section 2 of the Indian Indepen- 
dence Act, 1947, and 

(b) were in respect of any right of India or any part of India, shall — 

(i) if the right in question was that of the Governor-General in Council 

be continued by or against the Dominion of India; 

(ii) if the right in question was that of the former Province of Bengal 

or the Punjab, be continued by or against the Province of West 
Bengal or East Punjab, as the case may be; and 


(iii) if the right in question was that of any Govemor’s Province other 
fRqn Bengal, the Punjab, the North-West Frontier Province of 
Sind, be continued by or against that Province. 


SECTION 1 — NOTE 1 
(1) The Act is a statute enacted by a 
legislature lawfully authorised to legis- 
late for the Dominion. It is a law of the 


new Dominion of India within the mean- 
ing of Section 15 (2) of the Indian In- 
dependence Act of 1947. AIR 1950 Pat 
168 (172) = 28 Pal 941 (DB). 


fVol. 6.1 3 A. M. 29 
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4. Exclusion of time in computing period of limitation. — In computing the 
period of limitation prescribed for any appeal or application to a Court in respect 
of an\' such proceedings as aforesaid, the period from the appointed day up to the 
2Sth day of May, 1948 shall be excluded. 

5. Repeal. — (1) The Continuance of Legal Proceedings Ordinance, 1948, is 
hereby repealed. 

<’2) Anything done or any action taken in exercise of any powers conferred by 
or under the said Ordinance shall be deemed to have been done or taken in exer- 
cise of powers conferred by or under this Act as if this Act had commenced on the 
2Sth day of May, 1948. 


[THE INDIAN] CONTRACT ACT, 1872 

(ACT IX OF 1872) 

[The text of the Act printed here is as on 15-3-1970] 

CONTENTS 


preamble 

SECTIONS 

PRELIMINARY 

1. Short title. 

Extent. 

Commencement. 

2 . Interpretation-clause. 


CHAPTER I 

OF THE COMMUNICATION, AC- 
CEPTANCE AND REVOCA- 
TION OF PROPOSALS 

3. Communication, acceptance and re- 

vocation of proposals. 

4. Communication when complete. 

5. Revocation of proposals and accept- 

ances. 

6. Revocation how made. 

7. Acceptance must be absolute. 

8. Acceptance by performing condi- 

tions, or receiving consideration. 

9. Promises, express and implied. 


CHAPTER II 

OF CONTRACTS. VOIDABLE 
CONTRACTS AND VOID 
AGREEMENTS 

10. What agreements are contracts. 

11. Who are competent to contract. 

12. W'hat is a sound mind for the pur- 

poses of contracting. 

13. “Consent” defined. 

14. “Free consent” defined. 

15. “Coercion” defined. 

16. “Undue influence” defined. 

17. “Fraud” defined. 

SECTION 4 — NOTE 1 

(1) Section 4 of thi.s Act has no ap- 
plication to a suit which falls under the 
provisions of Section 15 (1) of the Indian 
Independence Act, 1948. In such a case 
the right of the designated person to ap- 
pear and continue the suit as a statutory 


18. “Misrepresentation” defined. 

19. Voidability of agreements without 

free consent. 

19-A. Power to set aside contract in- 
duced by undue influence. 

20. Agreement void where both parties 

are under mistake as to matter oi 
fact. 

21. EtYect of mistakes as to law. 

22. Contract caused by mistake of one 

party as to matter of fact. 

23. What considerations and objects are 

lawful, and what not. 

Void Agreements 

24. Agreements void, if considerations 

and objects unlawful in pari. 

25. Agreement without consideration, 

void, unless it is in writing and 
registered, 

or is a promise to compensate for 
sometbing done, 

or is a promise to pay a debt 
barred by limitation law. 

26. Agreement in restraint of marriage 

void. 

27. Agreement in restraint of trade 

void. 

Saving of agreement not to carry 
on business of which goodwill Is 
sold- 

28. Agreements in restraint of legal 

proceedings void. 

Saving of contract to refer to arbl- 
Irallon dispute that may arise. 
Suits barred by such contracts. 
Saving of contract to refer ques- 
tions that have already arisen. 

29. Agreements vo id for uncertainty. 

right under Section 15 (2) which he 
could exercise after formally approaching 
the Court and obtaining its pemnssion. 
Even if an application for the parpas® 
held to be necessary, Article 181 and 
171 of the Limitation Act would govciP 
the case. AIR 1950 Pat 168 (172) =* 28 
Pal 941 (DB). 
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SECTIONS 

30. Afreemeuts by way of wager void. 
EtXCeptioii in favour of certain 
prlsea for horsc-racing. 

Section 294-A of the Indian Penal 
Code not affected. 


CHAPTER HI 

OF CONTINGENT CONTRACTS 

31. **Contingent contract’ defined. 

32. Enforcement of contracts contingent 

on an .event happening. 

33. Enforcement of contracts contin- 

gent on an event not happening. 

34. When event on which contract is 

contingent to be deemed impos- 
sible, if it is the future conduct of 
a living person. 

35. When contracts become void which 

are contingent on happening of 
specified event within fixed time. 

When contracts may be enforced 
which are contingent on speciGcd 
event not happening within fixed 
time. 

36. Agreement contingent on impos- 

sible events void. 


CHAPTER IV 

OF THE PERFORMANCE 
OF CONTRACTS 

Contracts which must be performed. 

37. Obligation of parties to contracts. 

38. Effect of refusal to accept olfer of 

performance. 

39. Effect of refusal of party to perform 

promise wholly. 

By whom contracts must be 
performed 

40. Person by whom promise is to be 

performed. 

41. Effect of accepting performance 

from third person. 

42. Devolution of joint liabilities. 

43. Any one of joint promisors may be 

compelled to perform. 

Each promisor may compel contri- 

buHoD. 

Sharing of loss by default in con- 
tribution. 

44. Effect of release of one joint pro- 

misor. 

45. Devolution of joint rights. 


.? l>i«ce for pcrforinunce. 

'!(>. Time for performance of promise 
where no application is to be made 
and no time is specified. 

•17. lime and place for performance of 
promise where time is spcciiled 
and no application to be made. 

48. Application for performance on cer- 

tain U.iy to be at proper time and 
place. 

49. Place for performance of promise 

where no application to be made 
and no place fixed for perform- 
ance. 1 

50. Performance in manner for at time 

prescribed or sanctioned by pro- 
misee. 

Performance of reciprocal promises, 

51. Promisor not bound to perform, un- 

less reciprocal promisee ready and 
willing to perform. 

52. Order of performance of reciprocal 

promises. 

53. Liability of party preventing event 

on which the contract is to take 
effect. 

.54. Effect of default us to that promise 
which slioiild be first performed, 
in contract consisting of reciprocal 
promises. 

,55. Effect of failure to perform at fixed 
time, in contract in which time is 
essential. 

Effect of such failure when time 
is not essential. 

Effect of acceptance of perform- 
ance at time other than that 
agreed upon. 

56. Agreement to do impossible act. 
Contract to do act afterwards be- 
coming impossible or unlawful. 

Compensation for loss through 
non-pcrforinance of act known 
to be impossible or unlawful. 

.57. Reciprocal promise to do things 
legal, and also other things illegal. 

58. Alternative promise, one branch be- 

ing illegal. 

Appropriation of payments 

59. Application of payment where debt 

to be discharged is indicated. 

60. Application of payment where debt 

to be discharged is not indicated. 

61. Application of payment where 

neither party appropriates. 

Contracts which need not be 
performed 

62. Effect of novation, rescission, and al- 

teration of contract. 
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63. Promisee may dispense with or re- 

mit performance of promise* 

64. Consequences of rescission of void- 

able contract. 

65. Obligation of person who has re- 

ceived advantage under void 
agreement, or contract that be- 
comes void. 

66. Mode of communicating or revoking 

rescission of voidable contract. 

67. Effect of neglect of promisee to 

afford promisor reasonable facili- 
ties for performance. 


CHAPTER V 

OF CERTAIN RELATIONS RE- 
SEMBLING THOSE CREATED 
BY CONTRACT 

68. Claim for necessaries supplied to 

person incapable of contracting, or 
on bis account. 

69. Reimbursement of person paying 

money due by another, in payment 
of which he is interested. 

70. Obligation of person enjoying bene- 

fit of non-gratuitous act. 

71. Responsibility of finder of goods. 

72. Liability of person to whom money 

is paid or thing delivered by mis- 
take or under coercion. 


CHAPTER VI 

OF THE CONSEQUENCES OF 
BREACH OF CONTRACT 

73. Compensation for loss or damage 

caused by breach of contract. 

Compensation for failure to dis- 
charge obligation resembling those 
created by contract* 

74. Compensation for breach of con- 

tract where penalty stipulated for. 

75. Party rightfully rescinding contract 

entitled to compensation. 


CHAPTER VII 

SALE OF GOODS 

76-123. [Repealed.] 


CHAPTER VIII 

OF INDEMNITY AND GUARANTEE 

124. **Contract of indemnity” defined. 

125. Rights of indemnity-holder when 

sued. 


126. “Contract of guarantee”, “surety”, 

“principal debtor” and “creditor”. 

127. Consideration for guarantee. 

128. Surety’s liability. 

129. “Continuing guarantee”. 

130. Revocation of continuing guarantee. 

131. Revocation of continuing guarantee 

by surety's death. 

132. Liability of two persons, primarily 

liable, not affected by arrangement 
between them that one shall be 
surety on other’s default. 

133. Discharge of surety by variance in 

terms of contract. 

134. Discharge of surety by release or 

discharge of principal debtor. 

135. Discharge of surety when creditor 

compounds with, gives time to or 
agrees not to sue, principal debtor. 

136. Surety not discharged when agree- 

ment made with third person to 
give time to principal debtor. 

137. Creditor’s forbearance to sue docs 

not discharge surety. 

138. Release of one co-surety does not 

discharge others. 

139. Discharge of surety by creditor’s 

act or omission impairing surety’s 
eventual remedy. 

140. Rights of surety on payment or per- 

formance. 

141. Surety’s right to benefit of credi- 

tor’s securities. 

142. Guarantee obtained by misrepre- 

sentation invalid. 

143. Guarantee obtained by concealment 

invalid. 

144. Guarantee on contract that creditor 

shall not act on it until co-surety 
joins. 

145. Implied promise to Indemnify 

surety. 

146. Co-sureties liable to conlrlbalc 

equally. 

147. Liability of co-sureties bound in dif- 

ferent sums. 


CHAPTER IX 

OF BAILMENT 

148. “Bailment”, “bailor” and “bailee’* 

defined. 

149. Delivery to bailee how made. 

150. Bailor’s duty to disclose faults in 

goc^s bailed. 

151. Care to be taken by bailee. 
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SECTIONS 


152. Bailee when not liable for loss, etc., 
of thing bailed. 


153. Termination of bailment by bailee's 

act inconsistent with conditions. 

154. Liability of bailee ninklng unautli. 

orized use of goods bailed. 

155. Effect of mixture, with bailor's con- 

sent. of his goods with bailee's. 

156. Effect of mixture, without bailor's 

consent, when the goods can be 
separated. 


157, Effect of mixture, without bailor's 

consent, when the goods cannot be 
separated. 

158. Repayment, by bailor, of necessary 

expenses. 


159. Restoration of goods, lent gratui- 
tously. 


160. Return of goods bailed on expiration 
of time or accomplishment of pur- 
pose. 


161. Bailee's responsibility when goods 
are not duly returned. 


162. Termination of gratuitous bailment 
by death. 


163. Bailor entitled to increase or profit 
from goods bailed. 


164. Bailor's responsibility to bailee. 

165. Bailment by several joint owners. 

166. Bailee not responsible on redelivery 

to bailor without title. 


178. Pledge by mercantile agent. 

178-A. Pledge by person in possession 
\inder voidable contract. 

179. Pledge where pawnor has onlv a 

limited interest. 

Suits by bailees or bailors against 

wrong-doers 

180. Suit by bailor or bailee against 

wrong-doer. 

181. Apportionment of relief or com- 

pensation obtained by such suits. 


CHAPTER X 

AGENCY 

Appointment and authority of agents 

182. “Agent'’ and “principal” defined. 

183. Who may employ agent. 

181. Who may be an agent 

185. Consideration not necessary. 

186. Agent's authority may be expressed 

or implied. 

187. Definitions of express and implied 

authority. 

188. Extent of agent's authority. 

189. Agent's authority in an emergency. 

Sub-agents 


167. Right of third person claiming goods 

balled. 

168. Right of finder of goods; 

may sue for specific reward offer- 
ed. 

169. When finder of thing commonly on 

sale may sell it. 

170. Bailee's particular lien. 

171. General lien of bankers, factors, 

wharfingers, attorneys and policy- 
brokers. 

Bailments of pledges 

172. “Pledge”, “pawnor” and “pawnee' 

defined. 

173. Pawnee's right of retainer. 

174. Pawnee not to retain for debt or 

promise other than that for which 
goods pledged. 

Presumption io case of subsequent 
advances. 

175. Pawnee’s right as to extraordinary 

expenses incurred. 

176. Pawnee's right where pawnor 

makes default. 

177. Defaulting pawnor's right to re- 

deem. 


190. When agent cannot delegate. 

191. “Sub-agent” defined. 

192. Representation of principal by sub- 

agent properly appointed. 

Agent's responsibility for sub- 
agent. 

Sub-agent’s responsibility. 

193. Agent’s responsibility for sub-agent 

appointed without authority. 

194. Relation between principal and per- 

son duly appointed by agent to act 
ill business of agency. 

195. Agent's duty in naming such person. 

Ratification 

196. Right of person as to acts done for 

him without his authority. 

Effect of ratification. 

197. Ratification may be expressed or im- 

plied. 

198. Knowledge requisite for valid rati 

flcation. 

199. Effect of ratifying unauthorized act 

forming part of a transaction. 

200. Ratification of unauthorized act can- 

not injure third person. 



454 


[The Indian] Contract Act, 1872 


SECTIONS 

Revocation oi’ Authority 

2U1. Termination of agency. 

202. Termination of Agency where agent 

has interest in snl>jcc!.niatlcr. 

203. ’tVhen principal may revoke agent\s 

authority. 

201. Revocation where authority has 
been partly exercised. 

205. Compensation for revocation by 

principal, or rctumciation by 
agent. 

206. Notice of rcxocation or renuncia- 

tion. 

207. Revocation and rcniincialion may 'be 

expressed or implicth 

208. IVhen termination of agent's auth- 

ority takes elTcct as to agent, and 
as to third persons. 

209. Agent's duty on termination of 

agency b.v ])rincipars death or in- 
sanity. 

210. Termination of sub-agent's auth- 

ority. 

Agent’s duty to principal 

211. Agent's duty in conducting princi- 

pal's business. 

212. Skill and diligence required from 

agent. 

213. Agent’s accounts. 

214. Agent's duty to communicate with 

principal. 

215. Right of principal when agent deals, 

on his own account, in business of 
agency without principal’s consent. 

216. Principal’s right to benefit gained 

by agent dealing on his own ac- 
count in business of agency. 

217. Agent’s right of rclaincr out of sums 

received on principal’s account. 

218. Agent’s duty to pay sums receiv- 

ed for principal. 

219. When agent’s remuneration becomes 

due. 

220. Agent not entitled to remuneration 

for business misconducted. 

221. Agent’s lien on principal’s property. 


Principal’s duty to agent 

222. Agent to be indenmlHed against con. 

sequences of lawful acts. 

223. Agent to be indemnified against 

consequences of acts done in good 
faith. 

224. Non-liability of employer of agent 

to do a criminal act. 

225. Compensation to agent for injury 

caused by principal’s neglect. 

Effect of agency on contract with 
third persons 

226. Enforcement and consequences of 

agent’s contracts. 

227. Principal how far bound, when 

agent exceeds authority. 

228. Principal not bound when excess of 

agent’s authority is not separable. 

229. Consequences of notice given to 

agent. 

230. Agent cannot personally enforce, nor 

be bound by, contracts on behalf 
of principal. 

Presumption of contract to con- 
trary. 

231. Rights of parties to a contract made 

by agent not disclosed. 

232. Performance of contract with agent 

supposed to be principal. 

2.33. Right of person dealing with agent 
personally liable. 

234. Consequences of inducing agent or 

principal to act on belief that 
principal or agent will be held 
exclusively liable. 

235. Liability of pretended agent. 

236. Person falsely contracting as agent 

not entitled to performance. 

237. I'iability of principal inducing belief' 

that agent’s unauthorized acts 
were authorized. 

238. Effect, on agreement, of misrepre- 

sentation or fraud by agent. 


CHAPTER XI 

OF PARTNERSHIP 
239-266. [Repealed.] 

SCHEDULE. [Repealed.] 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


— Ainomled by Acts 4 of 1886: 12 of 1891: 
4 of 1930; 3 of 1951. 

— Amended in C. P. by C. P. Act, 1 of 
1915. 

— Amended in C. P. and Berar by C. P. 
and Berar Act, 15 of 1938 (Amend- 


mcnls made repealed in Vidarbha 
area by Maharashtra Act 2o oi 

1963.) * A n 

—Adapted bv A. O. 1937; A. C. A. V. 

1948; A. L. O. (1950). 

—Repealed In part and amended by Acis 

6 of 1899; 24 of 1917. 
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—Repealed in part by Acts 1 of 1877: 10 
of 1914; 3 of 1930; 9 of 1932. 

Extended bv Acts 59 of 1949; 30 of 
1950; 26 of 1968: Rcrs. 6 of 1963; 
11 of 1963 and 8 of 1965. 

COGNATE ACTS 

1. Carriers Act. 3 of 1865. 

2. Forward Contracts (Regulation) 

Act, 74 of 1952. 

3. Limitation Act, 1963, Section 29 (1). 

4. Partnership .\ct, 9 of 1932. 

5. Securities Contracts (Regulation) 

Act, 42 of 1956. 

C. Penal Code, 1860, Section 491. 


[Pre, N 1] 455 

Extended in Uombay by Bombay Act 4 
of 1950. 

Extended in Punjab by Punjab Act 5 
of 1950. 

Exlciuled to Berar by Act 4 of 1941, 

AND PROVISIONS 

7. Powers of Alloinev Act, 7 of 1882- 

8. Sale of Goods Act, 3 of 1930. 

9. Speeinc Relief ,\ct, 47 of 1963. 

10. Transfer of Properly Act, 1882. Sec- 

tion 4. 

11. Carriage bv Air Ad. 20 of 1934. 

12. Carriage of Goods by Sea .Act, 26 of 

1925. 


Preamble. 


[THE INDIAN] CONTRACT ACT, 1872 

(ACT IX OF 1872)® 


[25th April, 1872.] 


WHEREAS it is e.xpedient to define and amend certain parts of the law relat- 
ing to contracts; It is hereby enacted as follows:— 

[•] For the Statement of Objects and Reasons for the Bill, which was based on a 
Report of Her Majesty’s Commissioners appointed to prepare a body of substan- 
tive law for India, dated July 6, 1866, see Gazette of India, 1867, Extraordinary, 
page 34; for the Report of the Select Committee, see ibid. Extraordinary, dated 
28d» March, 1872; for discussion in Council, see ibid, 1867, Supplement, p. 1064; 
ibid, 1871, p. 313 and ibid, 1872, p. 527. 

The Chapters and Sections of the Transfer of Property Act, 1882 (4 of 1882). which 


relate to contracts are, in places in 
part of this Act — see T. P, Act 4 of 

PREAMBLE — SYNOPSIS 

1* Applicability and scope of the Act. 

2. l**terpretation of the Act. 

8. niuatrafions to sections. 

1. Appllcablltly and scope of the Act. 

— (1) The Contract Act is both an 
amending and a consolidating Act and it 
is not exhaustive of the law of contract 
to be applied by the Courts in India. AIR 
1942 Bom 302 (303) = ILR (1942) Bom 
070 ♦* AIR 1917 Bom 268 (270). 

(2) The Contract Act, so far as it goes, 
is exhaustive and imperative. (1903) 30 
Cal 539 (648) = 30 Ind App 114 (PC). 

(3) Although the Indian Contract Act 
purports to deal only with certain parts 
of the law relating to contracts yet where 
it treats with a subject in a way at vari- 
ance with the English law, it should be 
considered as exhaustive and binding on 
Courts in India. AIR 1916 Nag 104 (110) 
(DB). 


which that Act is in force, to be taken as 
1882, S. 4. 


(4) Wherever the provisions of the 
Contract Act do not apply in terms to a 
case the principles of English law be- 
come applicable as rules of justice, eciuitv 
and good conscience. AIR 1952 Cal 9,3 
(98) *• AIR 1942 Bom 302 (304) = ILR 
(1942) Bom 670 ** AIR 1939 Bom 23 (2.5) 
= ILR (1938) Bom 794 (DB) AIR 
1966 SC 543 (549) » (1966) 1 SCR 656. 
(Act is nf)l exliaiislive — It does not 
refer to Banker's lien in respect of cash 
deposits.) ** AIR 1960 Puiij 6.32 (635) = 
ILR (I960) 2 Punj 823 (DB) AIR 
19.59 Madh Pra 234 (237) = 1950 Jab LJ 
281. 

(5) English principles of equity can be 
applied only if they are not opposed to 
the provisions of the Contract Act. AIR 
1937 Oudh 82 (86)= 13 Luck 65 (DB). 

(6) The Contract Act, including Sec- 
tion 73, applies in terms to all contracts 
including those in respect of lands. The 
Indian Courts cannot, therefore, even 
where the result might appear hard, ap- 
ply to such contracts foreign rules of law 
or equity, modifying the express terms of 
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PRELIAHNARY 

1. Short title. — This Act may be called THE INDIAN CONTRACT ACT 
1872. * 


Extent: Commencement. — It extends to the *whole of India f[except the 
State of Jammu and Kashmir]; and it shall come into force on the first day of 
September, 1872. ’ 

*[* ® *. Nothing herein contained shall affect the provisions of any Statute, 
Act or Regu ation not hereby expressly repealed, nor any usage or custom of trade] 
nor any incident of any contract, not inconsistent with the provisions of this Act. 

[*] This Act has been declared to be in force in— the Santhal Parganas [See the 
Santhal Parganas Settlement Regulation (3 of 1872), S. 3]; Panth Piploda See the 
Panth Piploda Laws Regulation, 1929 (1 of 1929), S. 2.] 

It has been declared by notification under S. 3 (a) of the Scheduled Districts Act, 
1874 (14 of 1874) to be in force in the Tarai of the Province of Agra — see Gaz. 
of Ind., 1876, Pt. I, page 505; and in the Districts of Hazaribagh, Lobardaga and 
Manbhuni, and Pargana Dhaibhum and the Kolhan in the District of Singbhum 
—See Gaz. of Ind., 1881, Pt I. page 504. (The District of Lohardaga included 
at this time the present District of Palamau which was separated in 1894. The 
District of Lohardaga is now called the Ranchi District — See Calcutta Gazette, 
1899, Pt I, page 44). (All tliese districts form parts of Bihar State now.) 

It has been extended to Berar by tlie Berar Laws Act, 1941 (4 of 1941). 

rhis Act has been extended to the new Provinces and Merged States, by the Merged 

States (Laws) Act, 1949 (59 of 1949), S. 3 [1-1-1950] and to the Union Territories 

of Manipur and Tripura by the Union Territories (Laws) Act, 1950 (30 of 1950), 

S. 3 [16-4-1950]. Vindhya Pradesh to which the Act was extended by this Act, 

now forms part of State of M. P. — See Act 37 of 1956, S. 9 (1) (e) [1-11- 
1956]. ' / V / L 


Preamble — Note 1 (contd.) 

the Statute. AIR 1927 Sind 120 (122) = 

19 Sind LR 337. 

17) Justice, equity and good conscience 
mean the rules of English law so far as 
they arc applicable to Indian circums- 
tances. AIR 1939 Sind 125 (126) = ILR 
(1939) Kar 422 (DB)**(1935) 62 Cal 612 
(617) (DB). 

(8) The general provisions of the Con- 
tract Act do not supersede the provisions 
of a special later enactment such as 
Bombay Hereditary Offices Act. AIR 1928 
Bom 201 (203) (DB). 

(9) Tile Contract Act (9 of 1872), is 
not retrospective. (1874) 12 Beng LR 45t 
(458, 472) (SB) ** 1946 Jaipur LR 442 
(445) (DB) 

2. Interpretation of the Act. — ( 1 ) The 
Court must interpret an Act where it 
applies and the natural meaning of the 
words should be followed uninfluenced 
by the previous state of the law. AIR 
1932 Bom 168 (172. 173) = .56 Bom 101 
(DB). 

(2) Indian law of contract is similar 
to the English law of contract. But 
where the Indian law clearly lays down 
nrinciples that may not be identical with 
the English law, the Court has to be 
cautious in accepting citations of English 
law or rulings applying that law. The 
duly of the Court is to apply the Indian 


statute literally and unambiguously. AIR 
1952 Vindh Pra 51 (67). 

(3) The definition of “good faith’' in 
General Clauses Act would not apply to 
Contract Act. The definition of 'good 
faith' as understood generally in civii 
law would apply viz., that nothing is 
.said to be done in ‘good faith' which is 
done without due care and attention. AIR 
1969 Bom 127 (130) (DB). 

3, Illustrations to sections. — (1) The 
illustration to a section cannot control 
the plain meaning of the section itself 
especially when its effect would curtail a 
right purported to be conferred by the 
section. AIR 1917 Bom 268 (270). 

(2) The illustrations are only intended 
to assist in construing the language of 
tile Act. It is a mistake to be guided by 
flic illustrations, rather than considering 
Ihc wording of the sections. (1874) 22 

Sulh WR 367 (368) (DB). 

Section 1 — Note 1 

(1) The law of contract is the law of 

the place where the contract was made. 
Where the law of one province of Bri- 
tish India is distinct from the law of the 
other province, the two provinces^ must 
be regarded for the purposes of this rul^ 
as foreign countries inter se. AIR 1970 
All 108 (113). (Act has no extra terri- 
torial operation.) . 

(2) The proper law of contract whten 
would govern the validity, inlerpretation 
jitul effect of a contract of affreightment 
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The Act has been amended in C. P. by C P Act 7 nf ini^ i • 
by C. P. and Berar Act 15 of 1938 TKi TJ a *” 

i.e., Vidarbha region of MaLrashtm^Star h i ’ W’icntion to Berar 

Act 26 of 1963 harai-htra State, has now been repealed by Maharashtra 

It h^ been extended to tlm Union Territories of — 

Dadra and Nagar Haveli by RegulaUon 6 of 1963 [w.e.f. 1-7-19651 
Goa. Daman and Diu by Regulation 11 of 1963 [wef l-l*? 1965^ 

»-.f"sr,ss5.s 

[,i ““s'" “ » »•“ "■« ", ■». B 

^enrsnecm^® to hereto are repealed to the 


^Hon 1 — Note 1 (contd.) 

|s the law by which the parlies intend 
tneir contract to be governed. The ex- 
pressed intention in the contract would 
aetermine the proper law of the con- 
tact. AIR 1951 Trav-Co 1 (3) = 1950 

339 (DB) •• AIR 1961 SC 
1286 (1294) » (1061) 3 SCR 1020 = 64 
Bom LR 169. 

(3) The Contract Act applies to suits 
between Hindus in the Calcutta Small 
Causes Court. (1875) 14 Beng LR 76 (85) 
ilJo)* 

^ (4) The liability of common carriers 
m India is not affected by the Indian 
Contract Act, 1872* The written law rela- 
ting to that liability is untouched by the 
Act; the unwritten law is not within its 
scope. (1891) 18 Cal 620 (628) = 18 Ind 
App 121 (PC). 

(6) In India the duties and liabilities 
Of the^ common carrier arc governed by 
the principles of English common law 
on the subject except where they have 
been departed by Indian Statutes. The 
Indian Contract Act does not cover the 
common carriers responsibility. AIR 1951 
7*;av-Co 1 (4) = 1950 Trav-Co LR 339 
(DB) •• air 1951 Sau 83 (85). 

■ Incidence of any insurance contract 
m India is on the same footing as in 
Lngland. Agreement is not enforceable if 
basis of agreement is broken. AIR 1959 
Pat 102 (106) = 61 Pun LR 153 (DB). 

If the contract is illegal, foreign 
award made in pursuance of an arbitra- 
lion clause which formed an integral 
part of such contract, will not be en- 
foMeable. AIR 1964 Mad 532 (536) = 

ILR (1964) 2 Mad 90 (DB). 

f®) The rights and liabilities arising 
,®f ® joint ownership created by 
between the members of an 
undivided family cannot be determined 
exclusively by Indian Contract Act but 


ui.u^^.bc considered with the general rules 

^'380-1881) 5 Bom 38 (39) 

(0) The general provisions of the Con- 
tract Act as to the rights and liabilities 
oi undisclosed principals were not intend- 
ed to alter well-established rules as to 

?9§)°'7fB) (1907) 30 Mad 88 

(10) The rule of damduppat applies 
only during contractual relations of deb. 
lor and creditor. It does not apply where 
the contractual relation has come to an 
end by reason of a decree- AIR 1968 Nag 
239 (240) = ILR (1956) Nag 535 (DB) 

(11) Trade usage can be pleaded in 
conflict with tlie provisions of the Con- 
tract Act. Its incidents and details ought 
to be indicated with clearness and pre- 
cision. AIR 1931 All 583 (583, 584) (DB) 
** AIR 1959 Andh Pra 545 (546, 547) 

(12) It is for the parlies to decide on 
what terms contracts should be entered 
into and if they choose to enter into con- 
tracts with full knowledge of the com- 
inercial usage governing them, they arc 
bound by them even if the usage does 
involve some conflicts between the 
agent's duly and interest. .\IR 1932 Lah 
633 (635) (DB). 

(13) Where an agent by the trade 
usage sells goods, the question whether 
he is authorised to do so is not governed 
bv the provisions of the Contract Act in- 
asmuch as Section 1, Contract Act, pro- 
vides that nothing therein contained shall 
affect any usage or custom of trade. AIR 
1933 Lah 183 (184). 

(14) By the mercantile usage prevailing 
in the Delhi iron market, among big 
merchants, no interest can be charged 
on the unpaid price for transactions be- 
fore 1917. AIR 1933 Lah 127 (127). 

(15) The existence of the usage of 
“Pakki Adal” (a local usage) must be 
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2. Interpretation-clause. — In this Act the following words and expressions are 
used in tlie following senses, unless a contrary intention appears from the con- 
text : — 

(a) When one person signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other 
to such act or abstinence, he is said to make a proposal: 


St'cliun 1 — Note 1 (contd.) 

slrirllv pruved. AIH 19.')5 Sind 38 (40) 

(lOi The Hanisler’s profession cannot 
be cidlcd a trade and therefore the ex- 
<epti(n> contained in this section has no 
application. AIR 1933 All 417 (420) = 

a.') All ryU) (FBI. 

(17) Woi’ds “not inconsistent with 
proN'isions of the Act” are not to be con- 
lUM'ted with words “usage or custom of 
trade.” Both grammatical construction of 
scailenee and reason of the tiling require 
Unit application of these words should be 
contined to subiecl which Immedialelv 
precedes them. (1891) 18 Cal 020 (626) = 
IK Ind App 121 (PC). 

(18) The rule that a per.son building 

on tile land of another is ‘prima facie’ 
rnlilleil to remove the buildings erected 
upon the land demised or to receive com- 
pensation. when applied to a contract of 
Uniancv. is not inconsistent with any- 
thing in the Contract Act and therefore, 
is nnafTecled by it. (1880) .*> Cal 688 

1092). 

(I9l Where the matter is provided by 
a statute the Contract Act does not ap- 
ply. It is meant to cover contracts be- 
tween parties and not statulorv enact- 
ments. 1965 Pun LR (Supp) 170 (172). 

SECTION 2 (a) — SYNOPSIS 

1- Offer, 

2. Invitation to otXcr. 

3. Bids at auction sales. 

1. Offer. — (1) A proposal is merely 
an olFcr to lie bound by a promise. AIR 
1939 Rang 86 (87, 88) = 1938 Rang LR 
667. 

(2) Tlic word 'proposal' used in the 
section is synonymous in English use 
will! olfcr. AIR 196.5 Andh Pra 191 (193) 
= (1965) 1 Andh WR 176 (DB). 

(3) On 2nd September, 1957, the defen- 
dant wrote to the plaintiir as follows: ‘I 
hereby agree to assign the said lease area 
of 184 acres in your favour subject to 
vour paving me one lakh and eighty 
thousand rupees at vour option to be 
decided by you within three months from 
this date.' This ofTer was revoked by the 
defendants by a letter dated 31st Octo- 
ber. 1957, which reached the plaintiff 
on 6th November, 1957. On 1st Novem- 
ber. 1957, the plaintiffs filed a suit to 
enforce the contract. 

Held, the document dated 2nd Septem- 
ber. 1957, though worded as an agree- 
men I was in point of law only an offer. 
AIR 1969 SC 1167 (1159) = (1969) 2 SCJ 
«4!. (Reg. Appeal No. 231 of 1960, D/- 19- 
6 196.3 (Mys) Reversed.) 


(4) ‘Proposal’, under Section 2 (a) 
cannot be treated as an equivalent or 
synonym of ‘offer’ in the expression ‘offer 
for sale or hire’ appearing in Section 51 
(b) (i), Copyright Act 1957. AIR 1969 
Bom 302 (3(D6, 307, 308) = 1969 Cri LJ 
1109 = 71 Bom LR 409. 


(5) A proposal is a declaration by the 
proposer of his intention to be bound by 
an obligation if the offeree fulfils or 
undertakes to fulfil certain conditions. 
AIR 1951 All 93 (98) = ILR (1950) All 
10.33 (FB). 


(6) An offer which does not contain 
any particulars as to the thing offered, 
docs not constitute a proposal properly 
so called. AIR 1947 All 337 (338) = 
ILR (1947) All 44 (DB). 

(7) Where person states that he is pre- 
pared to purchase the property for a 
'reasonable sum’ the proposal cannot be 
construed us an offer to purchase for any 
definite amount. AIR 1968 Ker 197 
(198) = 1968 Ker LT 520 (DB). 

(8) The terms of an offer must be cer- 
tain and the offer should be such as in 
law is capable of being accepted and 
gives rise to a legal relationship. 'The 
vagueness of an offer would not carry 
any contractual relationship. AIR 1966 
Mv.s 118 (122) = (1965) 1 Mys U 546 

(9) Where an instrument is so worded 
as to be binding only on the promisor. 
It is ill point of law only an offer and 
until both parties are bound, neithei 
party is bound- AIR 1922 Mad 16 (16) 
= 46 Mad 30 (DB). 

(10) Tender constitutes offer. AIR 1966 


Cal 259 (263). 

(11) Where the agreement is e.xecutory 

on both sides with an option to one of 
the parties to do as he likes, .p 

nothing more than a standing offer. Ain 
1922 Mad 16 (17) = 46 Mad 30 (DB). 

(12) A ‘term of the proposal’ signifies a 
c’ondition without the fulfilment 

the proposer is not willing to undert^c 
the obligation. Whether a particulai 
condition proposed amounts to a. ter®.®! 
the proposal depends upon the mtentiOT 
[)f the proposer. AIR 1951 All 93 (98) 
ILR (1950) All 1033 (FB)- 

(13) A promise to reconvey the pr®- 
pertv within a specified period at me 
option of the promisor is at least an offer 

or option which becomes a ®V* 

forceable at law when the offeree excr- 

cise.s his option and ^aii WB 

.\1R 1965 All 83 (85) = 1963 All Wff 

(HC) 811 (DB). ^ 

(M) When the offer of any 
subject to any condition, the payment has 
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Section 2 (a) — Note 1 (contd.) 

to bo accepted with the condition imposed 
and It IS not permissible in law to accept 
the payment and ignore the condition. It 
IS always open to a person to elect to 
accept or not to accept with that condi- 
tion. AIR I9tt2 Pal 372 (377) ^ 1962 

RLJR 480 (DU). 

(15) A letter requesting a loan and pro- 
mising to repay with interest by a certain 
date is not a promissory note but a mere 
proposal, (1923) 71 Iiul Cas 908 (969) 
(Pesh) ** (1889) 13 Bom 009 (670) (DU). 

sec (1893) 10 Mad 283 (283) 

(16) Where a party sent a transfer 
deed for sale of certain sliarcs to a 
Railway administration accompanied by 
letter which requested the Railway to 
pay him any amount which it thought just 
and reasonable and contained a further 
assurance that the Railway was not 
bound to make tlic purchase it was held 
that there was only an offer to the 
Railway to purchase the shares and not 
nut-right sale. (1958) 28 Com Cas 29 (33, 
34) (Puni). 

(17) Where a person went to the office 
of a public servant and told him that he 
would pay him a certain amount if a 
certain order was obtained for him the 
very same day it was held that his con- 
duct amounted to an offer of a bribe 
even though he did not actually produce 
the money at the time. AIR 1955 Bom 
61 (02) = 1955 Cri LJ 181 (DB). 

(18) A letter by the Railway company 
signifying its readiness to pay a certain 
sum to the consignor in satisfaction of 
his claim was held not to contain a pro- 
mise to pay the amount but to contain 
only an offer to settle the claim at that 
amount. AIR 1920 All 157 (158) = 42 
All 390. 

(19) Where a parly in order to depo- 
sit money in a bank obtains the neces- 
sary forms from the bank, fills them up 
and sends the necessary money to the 
bank he makes the real offer and the 
acceptance of that which is to be by the 
bank takes place when it issues the depo- 
sit receipt. AIR 1942 PC 6 (7)= 69 lud 
App 1 = ILR (1942) Bom 318 = ILR 
(1942) Kar (PC) 7. 

(20) A person by telegraphing a com- 
mission agent to buy certain number of 
silver bars and keep them with him 
offers the business of buying the bars as 
commission agent and keeping them pend- 
ing instructions as to delivery. AIR 1939 
Bom 101 (102, 103) (DB). 

(21) A circular by a bank to its debtors 
which does not signify to them its inten- 
tion to raise the rate of interest with a 
view to obtaining their consent to the 
increase but only intimates to them its 
unilateral decision to enhance the rate as 
from the date of the notice cannot be 
said to be proposal as defined in S. 2 
(a). AIR 1968 Cal 644 (646). 



j\ lerm 


III 


s. . ,, Danmon Uvai thal in 

lie event ol anyone ol the brothers wish- 

V house lie 

.should sell it to tlie other brothers at the 

narkel value is not an offer itself but 

niorely an niulertaking to make an offer 

oi sale upon the arising of certain con 

Uo) Where the Ilonorary Scerctary of 
a bank had an informal talk with a per- 
son to enquire whether he would pur- 
chase a land belonging to the bank on 
certain conditions but not as representing 
the bank and later made a report to the 
bank that the person had assured to pur- 
chase the land it was held that what look 
place between the two was only an 
enquirv on the one hand and an assu- 
rance on the other. It could not amount 

contract AlH 
1949 Nag 28G (288) = ILR (1949) Nag 

106. 

(24) Informal discussions by inlcreslcd 
persons and t.ouil of W^ards. culminating 
m Court of Wards passing a resolution 
that if possible compromise should be 
etleclcd in lernis arrived at llie discussion 
does not amount to an olfcr or an ao 
ceptance ol an offer. The stage of making 
an ofTcr and getting the acceptance would 
follow passing of the resolution. AIR 
1941 Oudh 529 (530). 


(25) Where tenders are called for 
different cpmmodities together, the fact 
that quotations in respect of only one 
commodity has been accepted would not 
amount to fresh offer in respect of other 
commodities making it obligatory to call 
for fresh lenders in respect thereof. AIR 
1962 Manipur 47 (51, 52)- 


(20) WHierc one person bv a letter asks 
the consent of another to a certain 
transaction without stating tlie considera- 
tion, it does not become an offer. 1913 
Pun LR No. 277. p. 929 (930) (DB). 

(27) In a suit where plaintiffs bascil 
their claim on a contract alleged fo arise 
out of an offer made by the manager of 
defendants who said in a suit that if the 
plaintiffs took into account a certain 
havala he would have lo pav a certain 
amount lo the plaintiffs, it was held that 
the statement only amounts lo an e.xprcs- 
slon of the consequences in law and not 
an offer. (1936) 162 Ind Cas 327 (.328, 
329) (PC). 

(28) If the paiiv to whom the offer is 
communicated by a parly in Bombay 
resides or carries on business outside the 
jurisdiction of the Bombay High Court, 
the offer cannot be said to have been 
made within Bombay and tlierefore no 
part of cause of action in re.specl of that 
transaction can be said to have arisen 
within the jurisdiction of the Bombay 
High Court. AIR 1951 Bom 249 (252). 

(29) Condition lliat tenderer should 
deposit money at any of the branches of 
Reserve Bank — Tenderer depositing 
money at Branch C a place within juris- 
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(b) When the person to whom the proposal is made signifies his assent 
thereto, the proposal is said to be accepted. A proposal, when accept- 
ed, becomes a promise : 


Seclion 2 (a) — Note 1 fcontd.) 

diction of Court — Tender accompanied 
l)v deposit receipt lodged at B, a place 
outside Court’s jurisdiction as required 
Iiv terms of contract — Acceptance of 
lender at B and execution of formal 
doeunicnl of contract at B — Court at C 
licid had no jurisdiction to tr>’ suit on 
the c<Jntraet. AIR 1906 Cal 259 (263). 

t'AO) Telesrani by defendant from 
(iorakhpur to i)laintiif communicating the 
rates of Tora — Plaintiff at Forbesganj 
writing to defendant to purchase certain 
quantity of tora — The defendant accord- 
jnglv purcliasing and communicating the 
I'act of purchase. The contract was com- 
pleted at Gorakhpur on the date when 
Hie Telegram of purchase was dispatched, 
plaintiffs letter to the defendant to pur- 
rliase torn was an offer and the communi- 
iati"n of purchase by defendant was an 
aicTplancc of the offer. A suit on the 
contract would not lie in a Court which 
has jurisdiction over Forbesgani. AIR 
1070 Pat 91 (93) (DB). 

2. invitation to offer. — (11 A catalogue 
of the goods of a Company for sale is 
not n series of offers but only an invita- 
tion for offers. A person ordering a cer- 
tain article is the offeror and the Com- 
panv is the acceptor, (1909) 12 Oudh Cas 
17 (20). 

(2) When a merchant or commission 

agent sends his quotations or terms of 
business it is not an offer but merely an 
intimation on his part of his readiness to 
transact business on those terms. The 
addition of -the words "let us have your 
transaction once" will not convert it into 
an offer. AIR 1938 Nag 186 (188) •• 

ILR (1954) 4 Rai 252 (256) ♦* 56 Bom 
:m (DB) AIR 1922 Lah 100 (101) ** 
AIR 1920 Mad 177 (179) (DB). 

(3) Telegraphing lowest price on 
request is not tantamount to an offer 
but a mere invitation for an offer. AIR 
1914 Low Bur 236 (237) =- 7 Low Bur 
Rul 343 (DB). 

(4) \ tender notice means only an 
invilalion extended to the contractors foi 
making offers- It does not amount to 
an offer or proposal. AIR 1962 Manipur 
47 (50). 

(5) Where a person in reply to an 

offer to buy his property at a certain 
figure states that he would not sell the 
properly for anything less than a certain 
amount he thereby merely invites offers 
and does not make any offer to sell^ at 
the price mentioned by him as the mini- 
mum. AIR 1961 SC 184 (185, 186) = 

1951 SCR 161. 

(6) A bank by sending on request by a 
pai-tv certain forms to be filled in by him 
if he proposed to deposit money with it 
only sends a quotation and not an offer 


to the party. AIR 1942 PC 6 (7) = 69 
Ind App 1 = ILR (1942) Bom 318 = 
ILR (1942) Kar (PC) 7. 

(7) Where an advertisement in a 
newspaper by Railway Company invited 
tenders for certain contract and was not 
addressed to any particular person it was 
held that the advertisement did not con- 
stitute a proposal. AIR 1939 Oudh 249 
(252) = 14 Luck 710 (DB). 

(8) Notice inviting tenders is merely 
general invitation to make offer. 1966 
All LJ 1118 = ILR (1967) 1 All 47. 

(9) Letter communicating willingness to 
sell at a price in reply to an enquiry 
wliciher the property is for sale, amounts 
to an offer and is not merely an invita- 
tion to an offer. AIR 1936 Cal 87 (89) 
(DB) (1964) 77 Mad LW 458 (2). 

(10) In cases of invitations for orders a 
contract would come into being only 
when the invitee places an order and the 
invitor accepts the same- AIR 1054 SC 236 
(238) = 1054 SCR 817. 


3. Bids at auction sales. — (1) A 
bidder at an auction merely makes an 
offer to buy which he can withdraw until 
ills accepted. AIR 1922 Mad 486 (491) = 
45 Mad 799 (DB) *• (1913) 19 Ind Cas 
904 (905) (Cal) •* AIR 1985 Andh Pra 
191 (193) = (1965) 1 Andh WR 176 
(DB) *♦ 1965 MPLJ 108 = 1066 Jab U 
161 (DB) •* AIR 1962 Mys 185 (187) = 
1962 Mys LJ (Sup) 119 (DB). 

(2) The highest bid at an auction sale 
held subject to the condition that the sale 
will not be confirmed until receipt of orders 
from the Collecor amounts only to an 
offer which could when accepted by the 
Collector become a concluded contract. 
The endrosement of the officer conduct- 
ing the sale ot the end of the bidding 
list staling that the sale has been con- 
cluded in favour of the highest bidder 
cannot override that condition and bring 
about a concluded contract in the absence 
of the Collector’s order. AIR 1923 Mad 
582 (582, 583) (DB). 


Section 2 (b) — Note 1 

(1) The word ‘promise* in the Act is 
;ed in a narrow sense to mean an 
copied proposal. AIR 1939 Rang 86 
7. 88) = 1939 Rang LR 667. 

(2) Definition of ‘promise shows that 
ere must not only be a proposal but 
ere must also be an acceptance of me 
•oposal by other side conditional offer 
jecled by other party does not amoum 
a promise within Section 25 (3) . AIR 

>64 Orissa 111 (113) = ILR (1963) Cut 

H (DB). , , 

(3) 'Promise^ defined under clause (Dl 

not the same thing as an 

hich is defined under clause (e). Ain 

>48 Sind 91 (93) = ILR (1947) Kar 182 
)B). 
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SecUoD 2 (b) — Note 1 (contd.) 

(4) When the parties negotiate a con- 
tract orally in the presence of eacli other 
or over telephone and one of them makes 
an oral offer, in making the oral accept, 
ance, the acceptor must ensure that his 
acceptance is audible, hoard and under- 
stood by the offeror. The acceptance 
must be by such words which have effect 
of communicating it. AIR 1959 Madh 
Pra 234 (237) = 1959 MPLJ 596. 

(5) After a proposal has been accepted 

and there is promise the promisor cannot 
resile from the promise. AIR 1925 All 
271 (271, 272) = 47 All 456 (DB) ** 

AIR 1962 Pat 372 (377) = 1962 BLJR 
480 (DB). 

(6) Tender is an offer which is accept- 
ed when tender is accepted. Offer after 
acceptance becomes promise. 1966 All LJ 
1118 = ILR (1967) I All 47. 

(7) A binding promise can be inferred 
from the circumstances of a case. AIR 
1934 All 271 (272). (Where defendant 
desired that money should be lent to his 
friend, and the plaintiff money-lender 
lent on his acknowledging receipt of the 
money it was held that there was an 
implied promise by the defendant to 
repay.) AIR 1969 Orissa 301 (304) « 
35 Cut LT 678 *• AIR 1959 Mad Pra 234 
(237) = (1959) MPLJ 596. 

(8) An offer which is not accepted can- 
not bind the offeror especially when the 
contract was intended to be reduced into 
writing. AIR 1966 SC 468 (476) = 1966-2 
SCR 48 « 34 Pat 369. 

(9) An offer unless accepted by the 
offeree cannot bind him with any obliga- 
tion. Thus the mere making of an offer 
at the first opportunity to buy a property 
in the event of its sale by the offeror 
cannot compel the offeree unless he 
accepts the offer to buy the property 
when it is sold. AIR 1926 Mad 120 
( 121 ). 

(10) Acceptance of offer must be abso- 
lute and unconditional. AIR 1962 SG 378 
(386) » (1962) 8 SCR 709. 

(11) Tender constitutes an offer which 
after acceptance and being embodied 
in a formal document becomes a contract 
AIR 1966 Cal 259 (263). 

(12) Auction sale — Acceptance of bid 
— Revocation — (Municipalities — C. P. 
and Berar Municipalities Act (2 of 1922) 
Ss. 42, 176 (1) — Rules under R. 6)' 
(1958) 60 Bom LR 189 = 1957 Nag LJ637. 
(An offer is accepted when acceptance is 
made in manner prescribed or indicated 
by the offeror. Where a bid is reserved 
for acceptance of the person who puts 
the property for sale by auction, it is 
implicit that acceptance must, in the 
absence of any agreement to the contrary^ 
be communicated to the offeror.) 1957 
Nag LJ 637. 


(13) A couditiunal offer lapses 
the condilioii is not accepted bv 
offeree. AIR 1967 SC 95 (1021 = 
SCR 872. 


when 

tlie 

1956 


(14) Acceptance of offer by lelcgram is 
vahd. AIR 1963 Punj 372 (375). 

(15) Where an offer is made subject to 
condition and that offer is accepted, the 
person accepting the offer must be pre- 

have accepted it with the con- 
dition so attached and he cannot be 
heard to say that though he accepted the 
offer he was not bound by the condition 
AIR I960 Pal 139 (143, 144). 


(10) Where a person receiving an offer 
through a letter remains silent ho cannot 
be taken to have .accepted it bv his 
silence. AIR 1941 Rang 270 (272). 


(17) A entering into certain forward 
transactions with B with agreement that 
contract lorms it not returned unsigned 
with letter will be deemed to have been 
accepted. A retaining contract forms — 
Held, A’s conduct in not returning contract 
lorms amounted to acceptance of proposal 
— Held further contract forms being in 
writing and prescribing compulsory arbi- 
tration amounted to arbitration agree- 
ment. AIR 1968 All 292 (295) = ILR 

(1968) 1 All 60. 


(18) The quotation of rates offered by 
a contractor, in response to tender notice, 
docs not amount to an acceptance of 
otter. It is by the acceptance of any of 
the offers or proposals bv the person call- 
ing for tenders that it becomes a promise 
or an .igreemciit. AIR 1962 Manipur 47 
(50). 

(19) Where a vendor of certain pro- 
perties subject to pre-emption offered to 
sell them to his co-sharers by a notice 
and the co-sharers remained silent with- 
out expressing willingness to buy, it was 
held that the co-sharers' conduct amount- 
ed to a refusal to buy. AIR 1919 All .340 
(342) (DB). 


(20) There cannot be an acceptance of 
an offer which has not come to the 
knowledge of the offeree. (1913) 11 All 
LJ 489 (492) •* (1959) 63 Cal WN 158 
(DB). 

(21) Business offer — Not usual to 
accept it by a plaint — Acceptance can- 
not be by serving copy of plaint in a 
suit for specific performance through 
Court — Reg. App. No. 231 of I960, D/- 
19-6-1963 (Mys), Reversed. AIR 1969 SC 
1157 (1169) = (1969) 2 SCJ 641. 

(22) Reward offered for the search of a 
missing boy for whose search a servant 
was already sent cannot be claimed by the 
servant though he found the boy out; 
the servant did not undertake the search 
with knowledge of the offer and finding 
out bv him does not amount to acceptance 
bv conduct. (1913) 11 All LJ 489 (493). 

(23) Notification issued by Government 
introducing system of minimum consump- 
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(c) The person making the proposal is called the “promisor*, and the person 
accepting the proposal is called the “promisee** : 


Sectidii 2 (b) — Noic 1 (contd.) 

(ion of ckctiifilv Jiiul rale charged 
UificM)!!, Respondents although prolesliug 
against the introduction of new system 
rontii^iiing to lake electrical energy. He.s 
pondeiit-S by their conduct accepted the 
lenns nolilied in the notification. AIR 
1968 Pat 171 (DR). 

(24) The mere writing on bills of 
medical practitioners that interest at 1 
per cent, per mensem will be charged can- 
not amount to a contract. AIR 1941 Oudh 
2:>4 (2r)(), 257) = IG Luck 701 (DB). 

(25) No single party can impose any 

term of contract upon the other, unless it 
is agreed to bv the other parly. Merely 

because the letter on the top of which' 
‘suhiccl to Madras jurisdiction’ was 
printed, it could not become part of con- 
tract unless it wa.s agreed to by addressee. 
AIR 1968 Andh Pra 880 (882) = (1967) 1 
Andh \VR 445. 

(26) An offer unless il is communicat- 

ed to the oilier party is not capable of 
acceptance- Hence, where a parly merely 
makes a mental resolve to make an offer 
but does not communicate it he cannot 

be said to have made any offer. AIR 1949 
Nag 286 (288) = ILR (1949) Nag 106. 

(27) Where a letter addressed to n 

memlicr ol a Company offered him new 
shares and in the event of Ills renouncing, 
to his nominee, and on the member's 
renouncing the nominee accepted the 
sliarcs, il was held that a contract with 
the nominee was concluded even though 
the offer was made in the letter to the 

member. AIR 1988 Cal 423 (428) = ILR 

(1988) 2 Cal 190. 

(28) Before a parly can be said to 
accept something other than the perform- 
ance of the contract he must have the 
option to refuse to accept such satisfaA 
lion and to insist on performance as 
stipulated. ILR (1937) 1 Cal 757 (763). 

(29) Where there was an offer by a 
letter which was .accepted by a minute 
of the Company which did not incorpo- 
rate all the terms contained in the letter, 
it was held that the only binding contract 
was lhat contained in the minute. AIR 
1914 PC 48 (48) = 10 Nag LR 108. 

(.30) Where intcnlion of offeror was to 
sell all the properties at a uniform rate 
of price offeree cannot accept a portion 
of it and claim specific performance or 
lhat portion of contract- 1913 Punj LR 
No. 277, page 929 (932, 933) (DB). 

(31) Where the plaintiff accepts the 
offer of the defendant to sell but seeks 
to add a further term, which the defen- 
dant refused to consider at the same 
lime repeating the offer previously made, 
and the plaintiff accepts the offer, the 
transaction of contract is complete and 
binding on the defendant. AIR 1938 Cal 
343 (846) ** (1963) 65 Punj LR 681 •* 


AIR 1961 Kcr 21 (22) = 1960 Ker LT 
.■»74 (DB). 

(82) If the making of the contract be 
part of the cause of action, it follows 
that the act of concurrence of either 
parly which is essential to the contract, 
is itself a pari of the cause of action, for 
without such act of concurrence the con- 
tract cannot come into existence. AIR 
1931 Cal 6,59 (662) = 58 Cal 539 (DB). 


(33) On 2nd September 1957, defendants 
wrote to plaintiff as follows: T hereby 
agree to assign the said lease area of 
184 acres in your favour subject to your 
paying me one lakh and eighty thousand 
rupees at your option to be decided bv 
YOU within three months from this date". 
This offer was revoked by defendant by 
letter dated 31sl, October 1951, which 
reached plaintiffs on 6th November 1957- 
On 1st November 1957, plaintiff filed suit 
to enforce his contract Held: the promise 
to keep offer open for 3 months was not 
supported by any consideration and defen- 
dant was at liberty to revoke the offer at 
any time before its acceptance by plain- 
tiff. Such revocation was made by letter 
dated 31-10-1957 which reached plain- 
tiff by 6-11-1957 before which date plain- 
tiff did not accept the offer either orally 
or bv any letter sent to defendant. AIR 
1960 SC 1157 (1159) = (1969) 2 SCJ 641, 
(Reg. Appeal No. 231 of 1960, D/- 19-6- 
1963 (Mys), Reversed.) 


Section 2 (c) — Note 1 


(1) Under Section 2 (c) a ‘promisor’ or 
a promisee is a ‘person’ and considering 
the obiect of the Act the word 'person 
must be given such an extended sense 
lhat it will include governments also. AIR 
1956 All 383 (384) (DB). 

(2) No man can in his own right be 
under any obligation to himself. Therefore 
where hat-chita is executed by a person 
in favour of himself and some others, 
such person cannot in law become a 
promisee and the portion of the debt due 
to himself will stand discharged by the 
doctrine of merger- AIR 1941 Cal 59 j 
(597) (DB). 

(3) The heirs of a promisee merely 
because they may be entitled to claun 
what their ancestor could have claimeo 
do not become the promisees themselves. 
Similarly an assignee of a promisee does 
not become the promisee himself simph 
because he could claim what his 1*“^^ 
feror himself could have clauned. Ain 


39 Mad 818 (821) (DB). 

(4) The promisee must include the 
Dresentative of a deceased promisee as 
person to whom the offer of perform- 


5) There can be no agreement to form 
>artnership by the same person acting 
different capacity. He cannot be botn 
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promisor, the promisee or aoy other p.-rson 

p“mtT df t'"tn’ T abstains doim, "' 

promises to do oi to abstain from doing, something,® snch irl 

akstme^ce or promise is called a eonsidmation (or tlm |rron' ise : 


or 

or 


co.sl 

Allt 


tlio 


Soellon 2 (c) — Note 1 (couNl.) 

the promisor and Ihe promisoe. AIR 1957 
Mad 8 (12). 

(6) At a meeting between Iho morl- 
Ragees and the family of A and B who 

co-morlgagors it was agreed 
that A and B should execute a sale deed 
III favour of the mortgagees in respecl of 
certain properties including the mortgaged 
properties. It was also agreed that the 
mortgagees would reconvey the properties 
to B s wife provided she puid the exponsos 
of reconveyance- The mortgagors subse- 
quently sent a letter to the mortgagees 
stating these terms to which the mort- 
gagees replied accepting the arrangement 
and stating that they would reconvey the 
mortgaged items at the cost of mortgagors. 
It was held that the promisee under the 
arrangement was the wife of B and that 
was in no way affected by the statement 
in the letter of acceptance that the pro 
perty would be reconveyed at the 
of mortgagors on their demand. 

1953 SC 443 (446). 

SECTION 2 (d) — SYNOPSIS 

1* **Al the desire of the promisor.” 

2. Consideration need not be to 

benefit of the promisor. 

3. Consideration may proceed from 

third parly. 

4. Compromise as consideration. 

6- Consideration to one co-promlsor 
consideration to all. 

6. Essentials of consideration. 

7. Evidence as to consideration. 

8. Forbearance. 

9. Future promise as consideration. 

to. Consideration for a promise to 
subscription. 

11. Past consideration. 

12. Suit by strangers to contract. 

!• **Al the desire of the promisor”. — 

(1) The words ‘‘at the desire of the 
promisor” in Section 2 do not necessarily 
contemplate a promisor who, at the time, 
possesses contractual liability. (1906) 16 
Mad LJ 422 (423) (DB). 

(2) Promise to pay at some indefinite 
lime is no promise made "at the desire 
of promisor.” The words 'at the desire of 
the promisor’ imply a promise which 
has a real effect in conducing to the con- 
tract. AIR 1926 Bom 54 (54, 55) (DB). 

(3) Where the plaintiff company imder 
an agreement with the joint grantees of 
a mining concession undertook to manage 
and develop the right comprised in the 
licence for remuneration and also agreed 
to finance the concern and recover the 
amount from the sale proceeds of the ores 
shipped or disposed of. it was held that 


Ls 


pay 


any advnn.e that \Uv phunliff rompanv 
inailo \yas not cbmc al the reciuest of ihe 
concession lioldors bill was made in con 
sulvralion oi tho narooniont. l lOr^) 17 
Ind Ca.s •_>.')() (257) (DB) (Mad). 

(.)-A) (.oal was consigned lo coninany 
by coIIkmv on orders and sancllon o/ 
Deputy Coal Commissioner (Dishibulion) 
under Colliery Conlroi Order. 1945. An 
Older inlim.aling iho same and snnclion 
ol a priority supply of wagons for Ir.ins- 
porj oi the Coal was intimated to E.aslcrn 
H.'ulway -- Coal was loaded by the 
colliery Colliery was acting as an agent 
ol the company for Ihe purpo.se of 
lUTanging lor transport of coal in whicJi 
Inc properly had under orders of Coal 
Commissioner p.nsscd to the company — 
f.ompanv was liable for demurrage AIR 
1969 SC 19.3 (1971 = (1969) 1 SCJ ^0 

(4) Where a deposittn- drew a cheniie 
upon a bank for an nmoutil bigger than 
there was money to his credit and the 
bank had to pny the amount of tin' 
chccjiie because of their own mistake an l 
not because there was any request from 
the depositor to honour bis cheque, it 
was bold that there was no considera- 
tion for the promise lo pay the amount 
paid out by mistake by the bank 
obtained from the depo.silor subs<‘qnonlh’ 
ami bv misrepresentation of f.acts also. 
AIR 1958 ,\ndh Pra 005 (007). 

(5) Where the defendant promised to 
bring a tbnkur to plaintiff's house on a 
certain day but there was no evidence 
that he had asked the plaintiff lo Invitc 
guests and feed them in consideration ol 
his promise to bring the thakur. it was 
held that his promise being not one 
supported bv consideration he was not 
liable for damages for the breach of the 
promise. AIR 1929 Cal 369 (370). 

(6) By an agreement in writing the 
defendants promised to pay the plaintiff 
a commission on articles sold in a market 
Huma Gani. in consideration of plaintiff 
having expended money in construction of 
the Ganj. Plaintiff constructed Ganj al 
the request of the Collector. In a suit 
filed by plaintiff to establish the agree- 
ment, it was held that the construction 
of Ganj was not "at the desire” of 
defendants so as to constitute a con- 
.sideralion as defined in Section 2 (d) and 
the agreement was therefore void for 
want of con.sideralion. (1881) 3 All 221 
(228) (DB). 

(7) Where A executed a patta in 
favour of B on receipt of selami and 
execution of a kabuliat by B agreeing to 
pay rent lo A and B in the course of the 
sarnc day executed an ekrarnama under- 
taking lo convey and release his interest 
on repayment of the amount paid as 
selami within six years, it was held that 
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as llie ncl ol' granting lease bv A was 
(lone at the desire of the promisor B 
uiuler the ckrarnama the promise of B 
to convey was supported by considera- 
tion- AIR 1957 Cal 92 (94) (DB). 

(8) Where a person advanced money 

to the son on an undertaking given by 
the father and obtained promissory notes 
for tliG amount advanced it was held that 
these pronolcs were without considera- 
tion inasmuch as the advances were not 
made at the desire of the son who was 
the promisor under these pronotes. AIR 
1048 PC 150 (155) = ILR (1949) Mad 

;{00. 

(9) Where one N performed the loi 

lena ceremony of J’s daughter and 
although it was not clear as to who asked 
her to perform it there was little doubt 
that she insisted on getting a village for 
performing it and J who refused to give 
her a village however agreed to pay a 

guzara, it was held that she performed 
the ceremony at the desire of J and that 
his promise to pay guzara was in con- 
sideration of that. 1950 All LJ 168 (172) 
(DB). 

2. Consideration need not be to the 
bcDefit of the promisor. — (1) It is not 
necessary that promisor should benefit by 
consideration. AIR 1926 Nag 149 (151) 

** AIR 1934 All 271 (272) •* 1907 Raj 

LW 383. 

(2) If the promisee does some act 

by which a third person is benefited 
which he would not have done but for 
tile promise, the consideration is suffi- 
cient. AIR 1918 Cal 816 (816) = 45 Cal 
774 (DB) •* AIR 1934 All 271 (272). 

(3) Agreement to pay money to third 

person is valid consideration for contract* 
(1809) 1 Ind Cas 572 (572, 573) (DB) 

(Cal). 

(4) An agreement to pay a debt due 
from a third person is supported by good 
consideration and can be enforced against 
the promisor. AIR 1937 Lah 484 (484). 

(5) The release by the creditor of the 
original debtor on the undertaking given 
by another to pay the debt furnishes 
good consideration for the contract which 
the new debtor enters into with the cre- 
ditor. AIR 1934 Lah 789 (790). 

(0) Where a municipality accepting the 
offer of the government to bear half costs 
introduced the scheme of compulsory and 
free education it was held that there was 
an agreement with the government sup- 
ported by consideration which consisted 
in the advantage gained by a section of 
the Government’s subiects. AIR 1934 Bom 
277 (281, 282) = 58 Bom 660. 

(6-a) The rule regarding lack of mutua- 
lity is not without exceptions or apparent 
exceptions; one such exception is of 
a contract where one party has an 
option by the exercise of which the other 
party, becomes bound to perform his 


part’. AIR 1967 Mad 375 (379) = 79 
Mad LW 726 (DB). 

(6-b) An agreement to reconvey was 
supported by the element of mutuality. 
AIR 1964 Mad 219 (220, 221) = (1964) 
1 Mad LJ 135 (DB). 

3. Consideration may proceed from 
third party. — (1) The consideration for 
a promise need not necessarily move 
from the promisee but may move from 
a third party. AIR 1939 Pat 477 (485) 
(DB) *• AIR 1940 Rang 91 (93) ** AIR 
1936 Bom 344 (351) = 60 Bom 954 (DB) 
**= AIR 1930 All 434 (436) (DB) ** AIR 
1923 Mad 434 (435) ♦* (1883) 6 Mad 351 
(354) (DB) ** (1965) 2 Mad LJ 329 = 
78 Mad LW 446. 


(2) The general rule is that although 
consideration for an agreement may pro- 
ceed from third party, stranger to the 
agreement cannot sue upon it. AIR 1(M3 
Sind 190 (192) = ILR (1943) Kar 238 
(DB) ** AIR 1957 Bom 276 (279) = ILR 
(1957) Bom 647 ♦* AIR 1957 Pun) 169 
(170) *• AIR 1953 Cal 366 (367) = ILR 
(1953) 2 Cal 168 ** 56 Cal WN (4DR) 
91 (97.) ** ILR (1945) Nag 581 (DB) •• 
AIR 1946 Nag 60 (63) = ILR (1944) Nag 
796 ILR (1941) 2 Cal 576 (DB) •• AIR 
1938 Rang 35 (38) = 1937 Rang LR 234 
** AIR 1935 Lah 354 (357) =» 16 Lah 
118 (DB) ♦♦ AIR 1932 Mad 457 (467) = 
55 Mad 436 (DB). 

[See also AIR 1956 Mad 316 (319) = 
ILR (1956) Mad 1014 (DB) •* AIR 1957 
Trav-Co 189 (192)= ILR (1956) Trav-Co 
998 AIR 1947 All 110 (114) = ILR 

(1947) All 321 (DB).] 

[But see AIR 1931 Pat 114 (125) (DB). 
(Person having beneficial interest under 


contract can sue in equity to enforce 
although he himself is stranger to con- 
tract.) *• AIR 1939 Pat 194 (196) = 17 
Pat 751 (DB) •• AIR 1936 Cal 67 (68) 
(DB) •* 164 Ind Cas 477 (481) (DB) 

(Cal) AIR 1934 Cal 682 (696) = 61 

Cal 841 (DB) *• AIR 1932 Lah 586 (570) 
(DB).] 

(3) In marine insurance broker s under- 
taking to pay premium is consideration 
though it moves from a third person. AIR 
1926 Bom 82 (85). 

(4) A family arrangement may be up- 
held even if the consideration moves from 
a third party. AIR 1954 Orissa 80 (84) » 
ILR (1953) Cut 591 (DB). 

(5) A single consideration may support 

more than one promise and may move 
from the promisee or any other person. 
AIR 1957 Cal 92 (95) (DB). , 

(6) A consideration moving from imra 
party who is a minor is no considera- 
tion. AIR 1949 Bom 215 (217). 

4, Compromise as conslderaHo“. . (1) 
The compromise of doubtful *‘^****j!-. *? „» 
sufficient basis of and forms a juffiden^ 
consideration for the agreement. AIR IgJ 

Cal 263 (266) (DB) •• AW 1918 PC 
(291) ** AIR 1925 Pat 68 (94) (FB) ^ 
AIR 1957 Assam 10 (13)= ILR 
Assam 309 (DB) •* AIR 1937 Lah 70^ 
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(709) •• AIR um Oudh (2) (144). 

•• AIR 1960 All 446 (448). 

(1-A) Family arrangement as such can 
be arrived at orally. Its terms mav he 
recorded in writing as a memorandum of 
what had been ngrce<i upon. AIR 1960 
SG 292 (205) = (1960) 2 SGJ 290. 

(2) Parties can arrange to avoid neces- 
sity for legal proceedings and such 
arrangement is supported bv sufficient 
consideration, (1809) 4 Ind Gas 513 (516) 
(DB) (Cal) •* AIR 1934 Lah 163 (163). 

(2-A) No doubt a family arrangement 
which is for the benefit of the family 
generally can be enforced in a Court of 
law. But before the Court would do so, 
it must be shown that there was an occa- 
sion for effecting a family arrangement 
and that it was acted upon. AIR 1966 SC 
826 (828) = (1966) 1 SCR 26. 

(2-B) Courts give effect to a family 
settlement upon the broad and general 
ground that its obicct is to settle existing 
or future disputes regarding property 
amongst members of a family. The word 
‘family’ in the context is not to be under- 
stood in a narrow sense of being a 
group of persons who arc recognised in 
law as having a right of succession or 
having a claim to a share in the property 
in dispute. AIR 1966 SC 323 (329) = 
(1066) 3 SCR 841. 

(3) The consideration for the family 
arrangement may be presenalion of the 
family property, preservation of the peace 
and honour of the family or the avoid- 
ance of litigation. AIR 1954 Orissa 80 
(84) = ILR (1953) Cut 591 (DB) •* AIR 
1959 All 473 (481) = 1959 All WR (HC) 

85 (DB) •• AIR 1959 Assam 109 (110) = 
ILR (1959) 11 Assam 59 (DB) •• AIR 
1959 Punj 434 (439) = ILR (1959) Punj 
794 (DB) •• ILR (1959) 9 Raj 253. 

(4) Family settlement entered into, to 
avoid the possibility of a future dispute, 
is supported by consideration. AIR 1919 
Oudh 105 (109) = 22 Oudh Cas 300 
(FB) •• AIR 1964 Andh Pra 326 (329) = 
(1963) 1 Andh LT 389 (DB) ** AIR 1959 
All 473 (481, 482) = 1959 All WR (HC) 

86 (DB). (Family settlement does not 
Involve any sort of transfer.) 

(4.A) For the validity of a family 
arrangement where there are no family 
disputes to be settled it is also essential 
that there must be mutuality in the 
agreement arrived at between the parlies; 
that is to say, some consideration, how- 
soever small, must pass from the side of 
the person upon whom a right in pro- 
perty is sought to be conferred and mere 
love Or affection between the members of 
the family is not enough. AIR 1965 Pat 

87 (91, 92) (DB). ((1867) 2 Ch A 294, 

Appld.) 

(4-B) A family arrangement to be good 
need not necessarily be a compromise of 
doubtful rights. AIR 1959 All 473 (481) 
* 1969 All WR (HC) 85 (DB). 

[Vol. 6.] 3 A. M. 30 


(5) Seltleincnl nf a doubtful claim for 
luaiiilciiance is not void f»)r want ol 
con.sidcralion. AIR 1031 Nag 197 (198) = 
27 .Nag LU 281. 

(5-A) Valuable consideration’ does not 
mean siiiricicnl consideration. Transfer 
for considcraliun. whatever its extent, 
will be for valuable consideration in the 
eve of law. 1966 BLJR 739. 

(6) Composition followed by partial 
acceptance is consideration. AIR 1929 
Sind 153 (154) ^ 23 Sind LR 294 (DB). 

(7) In a suit based on an agreemeni 
recording a compromise arri\’ed at be- 
tween tile parties for the settlement of 
outstanding disputes in relation to the 
estate of a deceased person, the dUC-slion 
whether any consideration moved from 
the plaintiff to support the agreement de- 
pends upon whether he had a bona fide 
claim to the property which was the sub- 
ject of the agreemeni of compromise 
AIR 1948 PC 7 (7). 

(8) Compromise is agreement to pul 

an end to di.spule and to terminate or 
avoid litigation, and real consideration is 
not sacrifice of right but abandonment of 
claim. AIR 1916 Cal 843 (857) (FB) •• 

AIR 1933 Pat 306 (396) = 12 Put 359 
(DB) *• (1909) 1 Ind Cas 573 (579) (DB) 
(Cal). 

(9) If there was a compromise of the 
dispute between Ihe parties In order to 
render the compromise valid it is nol 
necessary in law for either party to relin 
tjuish his rights bccau.se the very fact 
that parties enter into a compromi.se 
for the purpose of peace and avoiding 
litigation is consideration for the com- 
promise. (1909) 4 Ind Cas 133 (21 (134) 
(DB) (Bom) •* AIR 1959 Assam 109 
(111) = ILR (1959) 11 Assam .59 (DB). 

(9-A) A compromise of litigation by 
way of family settlement is in no sense 
an alienation. AIR 1960 SC 323 (329) 
(1965) 3 SCR 841. 

(9-B) Where three brother.s and their 
mother were parties to a family 
arrangement orally and an agreement in- 
corporates the statements of the three 
brothers only the fact that her statement 
was not recorded in the agreement does 
not invalidate the arrangement. AIR 
1066 SC 292 (294) » (1966 ) 2 SCJ 290. 

(10) Evidence may be led in to show 
that the real consideration for a deed oi 
agreement is the settlement of doubtful 
rights. AIR 1935 Cal 368 (384) = 62 Cal 
346 (DB). 

(11) A settlement of accoimts is a 
good consideration for a fresh agreemeni 
to pay the ascertained amount. 1049 Jai- 
pur LR 161 (165) (DB). 

(12) Where a promissory note was 
executed for a consideration of the debt 
due on accounts the fact that Ihe amount 
was nol credited in Ihe accounts does not 
make it void of consideration. AIR I960 
Kulch 24 (26. 27). 
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6. consideration to one co-promisop is 
consideration to all. — (1) Consideration 
paid to one of several joint promisors 
is sufl'icient consideration to support a 
promise to pay made by others. AIR 

1914 Mad 41 (41) = 38 Mad 680 (DB) 

=»• \IR 1929 Lah 466 (467) ** AIR 1928 
Bom 316 (318) (DB) ** AIR 1926 Nag 
149 (152) ** AIR 1922 Mad 23 (24) = 

45 Mad 345 (DB) (1962) 2 Andh WR 
276 (278) (DB). 

6. Essentials of consideration, — (1) 

Consideration is what moves from the 
promisee whether it be an advantage to 
the promisor or detriment suffered by the 
promisee- AIR 1936 Mad 978 (980) (DB). 

(2) To constitute consideration, there 
must be an act, abstinence or promise on 
the part of promisee or some other per- 
son at the desire of promisor. (1875-77) 

I All 309 (311) (DB). 

(3) Reciprocity of obliKalions is not of 
the essence of consideration. An act done 
or forbearance made in return for a 
unilateral promise is a sufficient consi- 
deration to support the promise. AIR 
1957 Cal 92 (94) (DB) AIR 1943 Oudh 
89 (90) — 18 Luck 647. 

(4) A consideralion to be valid must 
be “good or valuable" in the sense in 
which these words appear in English Law 
though these words do not appear in the 
Contract Act which speaks only of un- 
lawful and lawful considerations. AIR 

1915 Mad 528 (529) (DB). 

(4-A) Consideration means something 
which is of some value in Ihe eye of 
law It must be real and not illusory, 
adequate or not, adequacy being a mat- 
ter purely for contracting parties to 
decide and to agree upon. Alienation re- 
quiring alienee to discharge debts and 
maintain wife of alienor, is for 
air 1961 Mad 405 (407) = 74 Mad LW 
10 . 

(5) A valuable consideration may con- 
sist cither in some right, interest or pro- 
fit accruing to one parly or some loss or 
responsibility suffered or undertaken by 
other. AIR 1918 Bom 183 (184) (DB), 

(5-.\) The expression "valuable'’ is 
implied Consideration shall be some- 
thing which not only parlies regard but 
the law can regard as having some value; 
consideration may be negative or posi- 
tive. Where the mortgagees under a trust 
were obliged to pay certain sum to 
charity and in discharge of such obliga- 
tion they transferred the mortgage in- 
terest to charity, the transfer was hdd 
to be for valuable consideration. AIK l»bb 
SC 193 (197) - (1966) 1 SCR 168. 

(6) The consideration required to sup 
port a promise may consist of any 
damage or any suspension or forbear^ce 
of his right or any possibility of a loss 
occasioned to the plaintiff by the P*"®' 
raise of another, though no actual benefil 


accrues to the promisee. AIR 1918 Mad 
311 (312) (DB). 

(7) A meritorious and a gratuitous con- 
sideration such as natural love and affec- 
tion or obedience and submission by way 
of respect cannot be a good consideration 
or valuable consideration. AIR 1955 Pal 
458 (462) = 34 Pat 440 (DB). 

(8) The legal term ‘consideration’ does 
not mean payment of money only. Where 
a person executes a handnole in favour 
of a Bank on the basis of which he re- 
ceives a substantial benefit of having 
current overdraft account with the Bank, 
the handnole cannot be said to be with- 
out consideration. AIR 1953 Tripura 10 
( 10 ). 

[See also AIR 1950 All 632 (636, 637) 
= ILR (1953) 1 All 265 (DB). (“Price" 
is not necessarily cash consideration. Sale 
deed executed partly for arrears of main- 
tenance and partly for the chargeholder 
surrendering her right the entire consi- 
deration is one which could not be ex- 
pressed in terms of money.)] 

(8-A) Promise to perform existing con- 
tract with third person can be good and 
valid consideration for another contract. 
AIR 1970 Madh Pra 40 (49). 


(9) The mere doing of a thing which 
a person is already legally bound to do 
is no consideration for a new promise 
in his favour. AIR 1915 Mad 528 (529) 
(DB) *• AIR 1954 Orissa 80 (84) = ILR 
(1953) Cut 591 (DB) •• AIR 1933 All 511 
(512). 

(10) Where the mortgagors are already 
under a legal obligation, by virtue of the 
terms of the mortgage, to pay the interest 
due regularly, a fresh undertaking to pay 
that interest regularly cannot form a 
good consideration for an agreement foi 
reduction of the rate of interest payable. 
AIR 1948 Oudh 152 (154) = 22 Luck 503 
(DB). 


(11) The grant of a permit to an asso- 

ation to extract limestone caimot con- 
itute any consideration in law if it con- 
rs no right on the association which it 
d not already possess under its pros- 
jcting licence. AIR 1954 All 393 (397) 

ILR (1954) 1 All 582 (DB). 

(12) Motive is distinct from and Iheje- 
ire cannot become the consideration to^ 

contract. AIR 1936 Mad 978 
IR 1926 Cal 59 (63) = 53 Cal 51 (DB). 
Amount paid so that complainant may 
rop a criminal prosecution for embezzle- 

lent was not consideration 

own the prosecution but provided oniv 

motive.) . 

(13) A single consideration 

lade, by force of the definition m me 
ontract Act. to suppor an mdetoite 

‘ries of subsequent contracts^ (19lU> 

Id Cas 302 (2) (305) . Mad) - Am 

128 All 440 (441) » 61 All 

:onsidcration received by a “iSch nro- 
be good consideration for 
by him after attaining maionly.) 
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Illustrative cases. 

(14) Suit for recovery of amount due 
on bain accounts against N brother of 
G. G opened accounts and died subsu. 
Quently. His estate came into the posses- 
sion of N. N had gone into account 
books, acknowledged their correctness 
and undertook to pay interest but sub- 
sequently pleaded want of considera- 
tion. Held, that undertaking to pay 
the amount due on the accounts 
by N discharges the estate of G from 
liability and that it was a sufficient con- 
sideration. AIR 1932 Lah 135 (136) (DB). 

(14-A) An option to repurchase reserved 
to a vendor under a conveyance can be 
regarded as an irrevocable offer by the 
vendee to reconvey the properly on the 
terms and conditions specified therein. 
The consideration for such an offer is 
the benefit received by the vendee under 
the original conveyance. AIR 1965 Mad 
506 (507) = 78 Mad LW 515 (DB). 

(15) An undertaking given by the mort- 
gagee in the mortgage deed to pay off 
the debts of the mortgagor constitutes 
good and sufficient consideration for the 
mortgage so far as the mortgagor is con- 
cerned. AIR 1943 Mad 77 (78). 

(15-A) Agreement to reconvey was sup- 
ported by consideration since the sale 
itself formed the content of consideration. 
AIR 1964 Mad 219 (220, 221) = (1964) 
1 Mad LJ 135 (DB). 

(15-B) Where, under a compromise, a 
party received certain advantages by pay- 
ing some amount to the other party, such 
payment could not be said to be with- 
out consideration. AIR 1960 Raj 237 
(240) = 1960 Raj LW 352. 

(16) A mortgage executed by a major 

in consideration of the mortgagee paying 
off certain debts incurred by the mort- 
gagor during his minority is a perfectly 
valid transaction supported by good 
consideration. AIR 1933 All 659 (660) 

(DB). (AIR 1927 All 242 and AIR 1928 
All 440 (PB), Distinguished,) 

(17) Where a creditor takes a mortgage 
in favour of his wife in lieu of the 
money due to him from the debtor 
under certain simple bonds it results in 
those bonds becoming unenforceable and 
therefore, there is good consideration for 
the mortgage executed by the debtor. 
AIR 1923 Oudh 3 (4) = 26 Oudh Gas 
201 . 

(18) Marriage contracted by a person 
in consideration of a promise made to 
him constitutes a valuable consideration 
for the promise. AIR 1970 Mad 113 (117) 
= (1969) 2 Mad LJ 597. 

(19) Alteration of his position by one 
person constitutes good consideration for 
a promise on the faith of which he has 
so altered his position. AIR 1925 Cal 94 
(97) (DB). 

(20) A smaller sum of money advanced 
can validly constitute the consideration 


lor an acceptance of Hnbilily for a bigger 
amount by the debtor. AIR 1924 Oudh 
193 (195) = 27 Oudh Cas 4. 

(20-A) Agreeing to accept lesser amount 
than what is provided by judicial order 
constitutes valid consideration. AIR 1966 
Raj 163 (164) = 1966 Raj LW 195. 


(21) Where one brother at the request 
of the other agrees to place his interest 
m the lomt property in the hands of the 
Court ol Wards for liquidation of the 
debts incurred by the latter and also 
lorgoes a large part of his share in the 
protIts during the period of the manage- 
ment bv the Court of Wards and further 
abstains from suing his brother for ac- 
counts on tile termination of the manage- 
nient by the Court of Wards there is 
consideration for the relinquishment of 
his proprietary interest in the estate bv 
the other brother. (1895) 17 All 264 
(269. 270) (DB). 

(21-A) Vendor’s letter to vendee stated 
that agreement of conditional sale was 
settled between them but in application 
for registration, sale deed was referred 
as unconditional sale deed- Agreement is 
not without consideration on account of 
such discrepancy. AIR 1965 Madh Pra 
275 (283) = 1966 Jab LJ 32. 

(21-B) A entering into contract of em- 
ployment with a company at the instance 
and request of B who was its manager. 
B executing promissory note in favour 
ot A for balance of remuneration due to 
him — It was held that there was suffi- 
cient consideration to execute the note 
in question. AIR 1965 Ker 155 (156) = 
1964 Ker LT 164. 

(22) A debt to which the promisee has 
no legal right, a.s for instance, where it 
was assigned to him in spite of the prohi- 
bition contained in law, cannot constitute 
a valid consideration for a promissory 
note executed bv the debtor to that per- 
son. AIR 1956 Mad 692 (693). 

(23) Decision of the dispute or a point 
at issue is the consideration for an agree- 
ment to refer to arbitration and be 
bound bv a decree passed in terms of an 

and that is a valid consideration 
sufficient to sustain a contract. AIR 1952 
All 882 (885) = ILR (1953) 1 All 494 
(r B). 

(24) Mortgage executed to make good 

to mortgagee the loss sustained by him 
for having lost a property by pre-emp- 
tion is valid and is supported by consi- 
deration. AIR 1925 Oudh 215 (216) 

(DB). 

(25) Acceptance of the responsibility 
for conducting the religious ceremonies 
m a temple is a valuable consideration 
recognised by law and that is sufficient 
to support the gift of a property to the 

accepts the responsibility. 
AIR 1918 Bom 183 (183, 184) (DB). 

(26) Cosharers of a patti agreeing not 
to enforce their right to collect their 
share of arrears of rent and to allow one 
of themselves to collect the same is con- 
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sideation to support Uie promise of the 
latter to pay the former their share even 
if the collection of the arrears become 
burred by limitation by his default. AIR 
1944 Nag 307 (308) = ILR (1944) Nag 
412. 

f26-A) Consideration for an agreement 
to maintain illegitimate child is not un- 
lawful. AIR 1968 Raj 163 (164) = 1966 
Raj LW 195. 

(26- B) Oral award, though not capable 
of enforcement, can form valid considera- 
tion for a negotiable instrument. AIR 1962 
Raj 231 (243) = ILR (1961) 11 Raj 103 
(DB). 

(26-C) Where there was a dispute be- 
tween A and B as to right to receive way 
leave rent from C, and at the desire of 
6, C agreed to pay and actually paid rent 
to B on his executing an indemnity bond 
the bond was for lawful consideration. 
AIR 1963 Pat 160 (162) = 1962 BLJR 
942 (DB). 

(27) A person under arrest in execu- 

tion of a decree hy a Court having no 
jurisdiction to make it, gave the holder 
of such decree, a bond for the amount 
of the decree and a small amount for 
stamping and preparation of this bond, 
so that he might be released from arrest- 
It was held that such a bond was given 
without consideration as the small 
amount paid for stamping and prepara- 
tion of the bond was not "ronsideration" 
In legal sense. (1882) 4 All 352 (355) 

(DB). 

(28) The limitation imposed on trus- 
tees to deal with the tru.st property as 
required by the trust deed cannot be 
considered to be a consideration for the 
transfer of the property to them and 
hence the trustees cannot be called trans- 
ferees of the trust properly for a valu- 
able consideration. AIR 1923 Oudh 80 
(86) = 25 Oudh Cas 291 (DB). 

7. Evidence as to consideration. — (I) 
Section 92 of Evidence Act does not pro 
hibit the disproof of a recital in a con- 
tract as to the consideration by showing 
that the actual consideration was some- 
thing different to > that alleged. (1882) 5 
Mad 6 (8) (DB). 

(2) Recital in a contract that vendor 
has received consideration can be dis- 
proved by him, by proving a collateral 
agreement to the effect that money was 
to remain with the vendee for a specific 
purpose. (1900) 22 All 370 (375) = 27 
Ind App 93 (PC). 

(3) Although a mere recital in a deed 
by itself cannot be proof of payment of 
consideration, still where the transaction 
happens to be an old one any little evi- 
dence In support of it would be enough 
to hold the recital to be proved- AIR 
1950 Hyd 50 (61) = ILR (1951) Hyd 
104. 

(4) Onus of proving that there was no 
consideration rests on a person who 
denies it. AIR 1932 Lab 135 (136) (DB). 


(4-A) No oral evidence admissible to 
prove variation of consideration. AIR 
1965 Mad 147 (149) = (1965) 1 Mad LJ 
371 (DB). 

(5) When execution of a document and 
receipt of consideration has been ad- 
mitted at registration the burden of 
proving non-receipt of consideration falls 
upon the party who makes such allega- 
tion. (1905) 27 All 71 (72) (DB) •• (1896) 
23 Cal 950 (965) = 23 Ind App 92 (PC). 

(6) When a defendant vendor admits 
the execution and registration of a sale- 
deed, but denies the receipt of the con- 
sideration. it is for the plaintiff purchaser 
who is kept out of possession to prove 
that the consideration money was paid. 
(1886) 8 All 641 (643) (DB), 

(7) Where the price has been inflated 
to avoid pre-emption, and the price is 
clearly beyond the reasonable market 
value, the vendee must show the actual 
payment of consideration and explain 
why an abnormal price was given. AIR 
1919 AH 340 (342) (DB). 

(8) In an agreement to reconvey pro- 
perty the reciprocity between the parties 
is evidence of consideration. AIR 1931 
All 113 (120) (DB). 

(9) Where the consideration of a bond 
is not described but is said to be a previ- 
ous account, it is not necessary to pro- 
duce documentary proof of consideration 
of the bond. If the bond is proved that 
should he enough. AIR 1950 Kutch 80 
(80). 

(10) The fact that document does not 
contain all the terms of a contract is 
not of itself sufficient to sue upon the 
original consideration without producing 
the documents. AIR 1937 Rang 61 (62). 

(11) Where document is not silent 
regarding consideration oral evidence to 
prove additional consideration not recited 
in document is noi admissible. AIR 1965 
Mad 147 (149) = (1965) 1 Mad LJ 371. 

8. Forbearance. — (1) Forbearance to 
.sue can form valid consideration for a 
promise, provided some liabilitv exists. 
AIR 1925 All 503 (506) = 47 All 637 
(FB) •• AIR 1958 Ker 246 (248) •• AIR 
1941 Pat 282 (283, 284) AIR 1938 Lah 
781 (784) (DB). (The forbearance of a 

plaintiff to sue. coupled with his for- 
bearance to declare the defendant a de- 
faulter. constitutes a good consideration 
for fresh agreement though the origmal 
contract had been in the nature of a 
wagering transaction.) *• AIR 1930 
298 (300) = 26 Nag LR 320 ♦♦ AIR 1928 
Bom 316 (318) (DB) *• AIR 1923 Ou^ 
176 (176) = 26 Oudh Cas 204 •• AIR 
1922 All 260 (262) = 44 AH 424 (DB) ** 
AIR 1919 Mad 528 (529) (DB) •• (1911) 
11 Ind Cas 773 (773. 774) (Burma.) 

(1910) 5 Low Bur Rul 192 (194, - * 

AIR 1964 Ker 267 (269) = 1963 Ker LJ 
1076 •• AIR 1961 All 295 (298). 

(2) An agreement to accept a dMir« 
and not to appeal against it when 1> 
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parties to it would hnve appealed is one 
which is supported bv good consldentiion 
AIR 1934 Pal 644 (645) (DB). 


(2.A) Ajfreemenl not to lilc appeal 
aitainst ejectment decree if tenant was 
Riven tinie to vacate — There is cootl 
consideration for agreement. AIR 1969 
Bom 221 (223, 224) = 70 Bom LR 788. 


(3) An agreement not to appeal, con- 
sideration for which is the mutual con- 
sent of parties to refer the mailer in dis- 
pute to Court as an arbitrator, is binding. 
AIR 1915 Mad 1074 (1074). 

(4) The promise or undertaking on 
the part of a decree-holder not to exe- 
cute his decree, or the acceptance by 
him of a bond, or mortgage or other 
similar contract as satisfaction of the de- 
cree is undoubtedly a consideration with- 
in the meaning of Section 2 of the Con 
tract Act. (1885) 7 All 124 (131) (DB) •• 
AIR 1925 Nag 455 (456). 

(5) Creditor forbearing to enforce exe- 
cution and allowing time to pay at the 
request of the debtor is good considero 
tion for a verbal promise bv the debtor 
to pay the debt. The verbal promise con- 
stitutes a fresh contract. .AIR 1921 Cal 
67 (69) « 48 Cal 817. 

(6) Forbearance even if it is one shown 
In the case of a per.son other than the 
promisor himself can constitute good 
consideration for the promise. (1912) 15 
Oudh Cns 314 (315) •• AIR 1941 Pesh 6 

(7) (DB). 


(7) Release of principal debtor is good 
consideration for undertaking liability bv 
another. AIR 1916 Cal 740 (740) (DB). 

(8) Acceptance bv creditor of sole 
liability of one of two joint debtors is 
good consideration for agreement to di-s- 
charge other debtor. AIR 1936 Rang 396 
(398) (DB). 

(9) Where A and B executed a pro 
note for the decretal amount against ,A 
alone, the abandonment by the promisee 
of his decree against A is a consideration 
for B*s liability. AIR 1942 Mad 134 (136) 
(DB). 

(10) Agreement for forbearance to sue 
need not be for any definite time and it 
is enough if implied request for forbear- 
ance be inferred. AIR 1919 Mad 528 (529) 
(DB). 

(11) A promise to defer bringing a suit 
upon contract which is void does not 
amount to a consideration. AIR 1917 Cal 
485 (486) (DB). 

(12) Forbearance bv vendee to enforce 
terms of prior sale without consideration 
is not a consideration for subsequent 
compromise. AIR 1919 Lah 215 (216) = 
1919 Pun Re No. 137. 

(13) Forbearance to sue will not con- 
stitute a valid consideration where the 
plaintiff does not bona fide believe in 
the validity of his claim. AIR 1929 Lah 
689 (690) (DB). 


(14) In order to constitute a forberance 
a valid considoralion for a contract there 
.should 1)0 a request by a debtor to a 
crodilor to refrain from s'uing and an 
nrorplnnro bv him of that request. The 
question whether there has or has not 
been a request bv the debtor to the credi- 
tor to forbear from suing is a question 
of fact to be determined on the parti- 
cular circumstances of each case. AIR 
1952 All 996 (1010) = ILR (1952) 2 All 
981. 

(15) Positi^■c evidence as to postpone- 
ment of legal action is not essential In 
every case but may safely be assumed 
when the circumstances so permit. (1931) 
134 Ind Cas 1105 (1106) (DB) (Lah). 

[.See also 1967 Ra.| LW 383.1 

9- Future promise as consideration. — 

(1) A promise to do something in future 
is legal consideration. AIR 1938 Rang 
202 (203) = 19.38 Rang LK 385 (FB). 

(2) A promise so long as it remains 
exccuton’ will not amount to a consi- 
deration in the eye of the law unless it 
involves a legal obligation which the 
promisor could be compelled to perform. 
Rut where it involves no such obligation 
its execution alone will constitute a suJffi- 
cient consideration. AIR 1936 Mad 709 
(712) (DB). 

(3) Where one of terms of a karar for 
partition was that other coparceners 
.should pav certain sum for costs of mar- 
riage of daughter of one of them and in 
p\ir.su.anec thereof pro-notes were execut- 
ed. pro-note and agreement to pav are 
supported bv consideration, namely, the 
agreement of the father to other term 
of thf. knrnr. (1913) 36 Mad 151 ^53. 
1.54) (DR). 

(-1) Agreement bv widow to adopt a 
particular person is good consideration 
for adoptee executing agreement in 
widow’s favour. AIR 1926 All 194 fl98) 

(DB). 

10. Con.sidcratlon for a promise (o pay 
siib.soription- — (1) A mere promise to 
subscribe a sum of money or the entry 
of such promised sum in a subscription 
list does not furnish any consideration 
and therefore the .subscriber is not liable 
to pav it. AIR 1936 Mad 135 (135) •• 

AIR 1014 All 22 (2.3) = 36 All 268 (DB) 

*• (1887) 14 Cn! 64 (66) (DB). 

(2) In order that n mere promise to 
pav subscription may be enforced there 
must be some request by the promisor 
to the promisee to do something in con- 
sideration of the promised subscription 
or an undertaking bv the promisee to 
do something as part of the bargain 
AIR 19.36 Mad 135 (135). 

(3) Where the person asked to subs- 
cribe knows the purpose to which the 
money is to be applied and also knows 
that on the faith of their subscription an 
obligation to pay was to be incurred by 
the promisee then the obligation to pay 
must bo taken to be incurred at the 
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desire of the promisor and that the pro- 
mise for subscription is supported bv 
consideration. (1887) 14 Cal 64 (67) 

(DB). 

11. Past consideration. — ( 1 ) In many 
cases a promise of one party is a consi- 
deration for promise of the other party, 
but that is not the only consideration 
known to law. A consideration may con- 
sist in performance which is known as 
executed consideration. AIR 1957 Cal 92 
(94) (DB). 

(2) An executed consideration consists 
in an act already done by one as consi- 
deration for a promise of the other. In 
an executed consideration the liability is 
outstanding against only one whereas in 
an executory consideration it is outstand- 
ing on both sides. AIR 1957 SC 652 
f655) = 1957 SCR 1039 = ILR (1967) 
Piinl 1701. 

(3) Past consideration is as good as 

present consideration or future considera- 
tion and a transaction cannot be held to 
be not supported by consideration if the 
consideration for the transaction was a 
past one. 19.56-1 Mad LJ 471 (472) •* 

(1962) 66 Cal WN 8. 

'4) Under the English law considera* 
tion must be present at the time of mak- 
ing the promise and there is no such 
thing as past consideration. A past re- 
quest to the promisee to do an act even 
to the detriment of the promisee without 
simultaneous understanding that it is to 
be recompensed in future cannot make 
the act good consideration for a subse- 
quent promise to pay. But the Indian 
Art docs not require any such under- 
.standing. AIR 1915 Mad 528 (529) (DB). 

(6) It is not every act on the part of 
the promisee, though done at the request 
of the promisor, which could support a 
subsequent promise. The act done bv the 
promisee must be “good or v.aluable” 
consideration in the sense in which the 
terms appear in English law. AIR 1915 
Mod 528 (529) (DB). 

(6) Services previously rendered at 
the desire of a promisor are, bv Cl. (d) 
of Section 2 of the Contract Act (9 of 
1872), placed on the same footing with 
services to be rendered in the future, and 
constitute a good consideration for a 
definite agreement. (1932) 138 Ind Cas 
900 (902) (PC) ♦* AIR 1939 Bom 250 
(251) = ILR (1939) Bom 307 (DB). 

(7) If the servants put forth extra 
work in consideration whereof a bonus 
Is promised to them bv the masters it is 
in law a promise for past services which 
is good under Indian law. AIR 1925 Mad 
192 (194) (DB). 

(8) The services performed for a per- 
son can constitute the consideration fur 
a promissory note executed by him sub- 
sequently in favour of the person who 
rendered the service. AIR 1951 Cal 55 
(59) = ILR (1952) 1 Cal 395 (DB). 


(9) Services rendered at the desire of 
a person during his minority and also 
continued after his majority form a good 
consideration for a promise made by him 
subsequently in favour of the person who 

service. (1896) 20 Bom 7.55 

(7o7) (DB). 


(10) Money received during minority 
can form the consideration for a con- 
tract made by a person of full age and 
competent to contract. AIR 1924 All 730 
(731) = 46 All 568 (DB). 

(11) Power of attorney given by com- 

pany to Bank to sell the properties 
mortgaged with it was for consideration 
relatable to the loan advanced earlier 
bv Bank. AIR 1968 Mad 50 (52) =- 

(1967) 2 Mad LJ 515 (FB). 

(12) Old debts form good consideration 
for mortgage or transfer of property. AIR 
1919 All 348 (348) (DB). 

(13) A past debt even if barred by time 

IS a good consideration for a promise to 
pay under Section 25 of the Contract 
Act. AIR 1958 Raj 10 (11, 12) = ILR 

(1957) 7 Raj 129. 

(14) A time-barred debt can be valid 
consideration for transfer of property 
AIR 1925 Oudh 267 (268). 

(15) A stated account is a promise for 

good consideration to pay the balance 
even though some of the debts are barred 
bv limitation. AIR 1941 Cal 595 (596) 

(DB). 

(16) A settlement of accounts by all 
partners even if subsequent to three 
vears from date of dissolution is valid 
The mutual promises to abide by it is a 
good consideration to support the con- 
tract. AIR 1933 PC 120 (121). 

(17) Where an old bond is said to be 
consideration of the new bond but in 
the new bond consideration has not been 
described at all and there is nothing to 
connect the two bonds except the deposi- 
tion of the plaintifT who has no personal 
knowledge of the previous transaction, 
the old bond cannot form consideration 
of the new bond. AIR 1950 Kutch 80 
(80, 81). 

(18) That which have voluntarily been 
performed in the past cannot be made 
consideration for a promise to do some- 
thing in future. There must be another 
promise as consideration for that pro- 
mise. AIR 1943 Oudh 89 (90) = 18 Luck 
647. 

(19) Though past services voluntarily 
rendered are not consideration to sup- 
port promise and not capable of being 
enforced by the promisee yet they can 
be pleaded as valuable consideration in a 
suit to set aside alienation made on Ac- 
count of such past services. (1909) 4 Ind 


Cas 1104 (1105) (DB) (Mad). 

(20) Past co-habitation with_ a con- 
cubine, being an immoral consideration, 
cannot support a transfer. AIR 1952 Punj 
293 (293). 

(21) Past co-habitation even if it 
properly be called a consideration cannot 
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be considered an immoral consideration 
which would render Uic contract to pay 
an allowance to the woman ab initio 
void, (1881) 3 All 787 (788) (DB). 

(22) Concubine and paramour render 
service to each other by their acrccmenl 
to cohabit. Her services were civen in 
lieu of exchange for his promise under 
which she obtained similar services. Hav- 
ing once operated as consideration for 
his earlier promise, her past services 
could not be treated as a subsisting con- 
sideration for his subsequent promise to 
transfer properties. AIR 1M8 SC 253 
(254) =« (1968) 1 SCR 43. 

12. Suit by strangers to contract. — 

(1) Under the law of contract an agree- 
ment can be binding on and can onlv 
be enforced against the parlies to it AIR 
1958 All 688 (690) ** AIR 1957 Pepsu 21 
(22) ** AIR 1940 All 98 (99) = ILR 

(1940) All 96 (DB). (AIR 1938 All 206. 
Reversed.) *• AIR 1967 Orissa 89 (89) *= 
33 Cut LT 86. (A rank trespasser and 
stranger to sale deed cannot question 
non-passing of consideration.) ** AIR 
1960 Pat 139 (141). 

[See AIR 1936 All 700 (701) (DB).3 

(2) The general rule is that although 

consideration for an agreement mav 
proceed from a third parly, a person not 
a party to an agreement cannot sue upon 
it. AIR 1943 Sind 190 (192)= ILR (1943) 
Kar 238 (DB) •• AIR 1957 Bom 276 
(279) = ILR (1957) Bom 647 •* AIR 
1957 Puni 169 (170) ** AIR 19i>3 Cal 
366 (367) = ILR (1953) 2 Cal 168 *• 

(1952) 56 Cal WN (4 DR) 91 (97) •* 

AIR 1945 Nag 261 (263) = ILR (1945) 
Nag 581 (DB) •* ILR (1944) Nag 796 ** 
AIR 1942 Cal 251 (2.52) = ILR (1941) 2 
Cal 576 (DB) •* AIR 1938 Rang 35 (38) 
= 1937 Rang LR 234 •* AIR 1935 Lah 
354 (357) = 16 Lah 118 (DB) •* AIR 
1932 Mad 457 (457) = 55 Mad 436 (DBi.. 

[See also AIR 1956 Mad 316 (319) = 
ILR (1956) Mad 1014 (DB) *• AIR 1957 
Trav-Co 189 (192) = ILR (1956) Trav- 

Co 998 •• AIR 1947 All 110 (114) = ILR 
(1947) All 321 (DB).] 

[But see AIR 1931 Pat 114 (125) (DB). 
(Person having beneficial interest under 
contract can sue in equity to enforce 
benefit although he himself is a stranger 
to contract.) •* AIR 1939 Nag 20 (21). 

(Do.) •* air 1939 Pat 194 (196) = 17 
Pat 751 (DB). (Do.) ** AIR 19.36 Cal 67 
(68) (DB). (Do.) ** (1936) 164 Ind Gas 
477 (481) (DB) (Cal). (Do.) *• 61 Cal 
841 (DB). (Do.) •* AIR 1932 Lah 566 
(570) (DB). (Do.)] 

(3) The law knows nothing of a ius 
quaesitum tertio arising by way of con- 
tract and such a right cannot be con- 
ferred on a stranger to a contract as a 
right to enforce the contract in personam. 
air 1933 PC 11 (14). 

(4) There is nothing in Section 2 to 
allow a stranger to a contract to enforce 

It. On the other hand, tlie section, while 


it has by Clause (d) widened the defini- 
tion of consideration" so as to enable 
a party to a contract to enforce it, ha.s 
also rigidly excluded, by the dennilion of 
promisor and "promisee" a stranger to 
a contract from enforcing the same. AIR 
1928 Cnl 518 (522) = 55 Cal 131.5 (DB) 
(1957) 61 Cal WN 78 (84). 

(5) A clau.se in a motor insurance 
policy providing that the insurance com- 
pany shall indemnify the insured against 
his legal liability in respect of death of, 
or accident to. passengers cannot give a 
right of suit against the insurance com- 
pany for money due under the policy to 
a passenger who is a mere stranger to 
the contract of insurance. AIR 1938 Bom 
217 (217). 

(6) Where a motor insurance contract 
contains a clause for reference of any 
dispute arising between the owner of the 
car and the company out of the policy 
to arbitration, a third person who is not 
a parly to the contract claiming damages 
against the company under the third 
parly risk portion of the insurance con- 
tract. cannot enforce the arbitration 
clause. AIR 1951 Punj 114 (116). 

(7) Where a person transfers properly 

to another and stipulates for the pay- 
ment of money by purchaser to a third 
person a suit to enforce that stipulation 
by the third party will not lie. AIR 1930 

Mad 382 (.389) = 53 Mad 270 (FB) •* 

AIR 1947 Pat 131 (132) = 25 Pat 269 

(DB) *• 1937 Mad WN 408 (409) ** AIR 

19.3.3 Lah 695 (696) = 14 Lah 675. 

[See also AIR 19.34 All 770 (772).] 

[But see AIR 1933 Lah 178 (179).] 

(8) .\lthough a mortgagee, with whom 

a portion of the consideration, has been 
left over by the mortgagor has agreed 
to pay that amount to a creditor of the 
mortgagor the creditor himself being a 
stranger to the contract of mortgage 
cannot recover Ills debt from the mort- 
ga.gee. AIR 1914 Mad 701 (704) = .38 

Mad 753 (DB). 

(0) An agreement between the .sons of 
a deceased Muhammadan, that one of 
them should take the whole property of 
Ihcir father and also pay his debts, is 
not enforceable by the creditors against 
that brother personally. AIR 1043 Sind 
190 (192) = ILR (1943) Kar 238 (DB). 

(10) A creditor, who is not a party to 
compromise effected between his debtors 
themselves, cannot institute a suit on 
that contract unless he stood in the capa- 
city of a cestui que trust. AIR 1932 Mad 
457 (457) = 55 Mad 438 (DB). 

(11) A stranger who renders services 
to arbitrator as his legal adviser and 
indirectly to parties to an award cannot 
sue for the benefit conferred upon him 
under the award, himself not being a 
parly to the award itself, and there be- 
ing no privity of contract between him 
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Hnd parties to the award. AIR 1939 Sind 
125 M26| = ILR (1939) Kar 422 (DB). 
Exceptions to the Rule. 

( 12 ) Tlic principle lhat a person who is 
fiol it parly to a contract cannot take 
advantage ol its provisions is subject to 
certain recognised exceptions. .4IR 1932 
Lah oOt) (568) (DB) *• AIR 1957 PunI 
169 (170) ** AIR 1947 Bom 169 (180) 
** AIR 1922 .Mad 397 (398) ** AIR 1963 
Puni 538 (545) = ILR (1963) 2 Punj 463 
(DB) *• 1963 her LT 94 =* 1962 Ker LJ 

I 4 


(16) A party although a stranger to the 
transaction can sue to enforce a benefit 
where it is due to him under a marriage 
settlement, partition or other family 
settlement. AIR 1933 Cal 407 (408) = 60 
Cai 767 (DB) ** AIR 1947 PC 8 (15) = 
73 Incl App 208 = ILR (1946) All 756 =* 
ILR (1947) Kar PC 25 *• AIR 1930 Mad 
382 (386) = 53 Mad 270 (FB) •* AIR 
1957 Andh Pra 965 (971) »* AIR 1943 
Nag 266 (268) = ILR (1943) Nag 643 *• 
AIR 1937 Oudh 99 (105) = 12 Luck 639 
(DB) ** (1912) 14 Ind Cas 517 (518) 

(Mad). 


(12-A) Except in thg case of a bene 
flcicrv uinlcr a Iru.sf created by a con- 
tract or in the case of a family arrange 
ment no right nuiy be enforced by a per 

Yio ^ P«rty to the contract 

^ (1989) S 

»L>VK 241. (Bank cannot enforce charge 
created by letter of guarantee on pro- 
perty of executioner.) 

(13) A stranger to a contract can sue 
where one of the parties to the contract 
afterwards agrees with the stranger to pay 
him direct or is estopped from denying 

P»v. AIR 1933 Cal 407 
** AIR 1930 Mad 
382 (386) « 53 Mad 370 (FB) *♦ AIR 

(268) = ILR (1943) Nag 
Rang 91 (94) = 1940 Rang 
LR 237 ** AIR 1966 Raj 89 (91) = 1966 
Rai LW 484. (Suit by vendee for eject- 
ment of sub-tenant.) 

(14) Where a contract has created a 
trust in favour of a person who is not 
a parly to a suit by such a party as cestui 
Que trust is maintainable. AIR' 1942 Cal 

^ (1941) 2 Cal 576 (DB) 

= 37 Ind App 
152 (PC) • AIR 1957 Andh Pra 965 
(971) *• AIR 1957 .1 & K 10 (10) 

AIR 1955 Pat 442 (444) •* AIR 1952 Mys 
09 (110) = ILR (1952) Mys 316 •* 
(1950) 52 Punj LR 117 (121, 122) •* AIR 
1947 Bom 169 (180) •* AIR 1943 Nag 266 
(2681 = ILR (1943) Nag 643 *• AIR 1937 
Oudh 99 (105) = 12 Luck 639 (DB) •* 
(1936) 162 Ind Cas 889 (894) (Mad) ** 
AIR 1935 Mad 141 (143). 

[See also AIR 1957 Punj 169 (170) ♦* 
AIR 1965 Ker 203 (206) = 1964 Ker LJ 
539 (DB). (Claimant to trusteeship 

though no party to trust deed can sue to 
enforce rights under deed of Public 
trust.) •* 1959 All LJ 271 = 1959 All WR 
(HC) 7. (Addressee of an insured article 
can file suit, on non-delivery.) 


(15) A stranger to a contract can sue 
for the money made payable to him by 
it where the money is charged on immov- 
able properties. AIR 1930 Mad 382 
(389) = 53 Mad 270 (FB) •* AIR 1943 
Nag 266 (268) = ILR (1943) Nag 643 ♦* 
AIR 1937 Oudh 99 (105) = 12 Luck 639 
(DB). 


II6-A) A contract to be specifically 
enforced by Court must, as a general 
rule, be mutual. Relevant date on which 
tost of mutuality is to be applied is the 
date of contract itself and not the date 
on which it is sought to be enforced. AIR 
1969 Mad 470 (473) = (1969) I Mad U 

(17) Where the promisor, between 
whom and the stranger no privity exists, 
creates privity by his conduct and by 
acknowledgement or otherwise constitutes 
himself an agent of the third party, then 
such third party can sue under the con- 
tract. AIR 1942 Cal 251 (252) = ILR 
(1941) 2 Cal 576 •* AIR 1940 Lah 471 
(473) AIR 1935 Mad 904 (906) (DB) •• 
(1934) 36 Punj LR 244 (246, 247) (DB). 

[See also AIR 1936 Sind 119 (120) = 
30 Sind LR 157 (DB).] 

(18) Doctrine of privity of contract — 
Contract for purchase of goods entered 
with company — Company in turn con- 
tracting with firm for supply of such 
goods — Transaction between company 
and firm only in aid and for benefit of 
purchaser — All moneys for goods paid 
only by purchaser through company — 
Goods not supplied — No privity of con- 
tract or trust exists between purchaser 
and firm — Yet firm bound to return 
money to purchaser for 'prevention of 
unjust enrichment’. AIR 1969 Cal 496 
(508. 509, 510, 514) (DB). 

Section 2 (e) — Note 1 

(1) The term "agreement" is used in 

law in two different senses namely to 
mean a provisional arrangement or a 
concluded bargain. Whether in {tny parti- 
cular case the agreement falls mthin the 
former category or the latter category is 
a matter for construction depending on 
the facts of each case. AIR 1952 Nag 
220 (223, 227) = ILR (1949) Nag 581 

(DB). 

(2) Every agreement must be construed 
with reference to language used therein 
AIR 1967 Cal 168 (170) (DB). 

(3) To find out whether there is a con- 
cluded contract by correspendence, the 
entire bunch of correspondence 

the parties has to be looked into- The 
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<>■■ part of the consideration for 
eacn other are called reciprocal promises : 

(g) An ag reement not enforceable by law is said to be void : 


SccUon 2 (e) — Note 1 (contd.) 

application in a case in 
which the pnlract has to be evidenced 
^o*?^*^* document under Article 299 
Constitution. AIR 1959 Cal 526 

(4) Acreements are of two kinds, exe- 
cuted and executory agreements. In an 
cxwuted agreement one party has already 
pmormed his part of the agreement 
While the other party has to perform his 
part. In an executory contract both the 
parties have to perform their mutual pro- 
mises and the fact that they have to 
perform their parts of the contract does 
not affect the vnliditv of the contract. 

662 f666) = 1967 SCR 

1039 = ILR (1967) Punj 1701. 

(5) Every "promise” as defined by 
clause (b) of Section 2 is not necessarily 
an agreement" falling within Clause (e) 
also. The acceptance of a proposal may 
bring Into existence a promise but vet to 
have an agreement it is very essential 
thdt thore should be considerBtion for the 
promise. AIR 1948 Sind 91 (93) = ILR 
(1947) Kar 182 (DB). 

[But see (’04) 28 Bom 66 (72) (DB)J 

(6) A promise ripens into an agreement 
only after an offer has been accepted bv 
the offeree and until there is such an 
agreement the question whether there 
was any consideration for the promise 
would not arise at all. AIR 1957 SC 96 
(102) = 1966 SCR 872. 

(7) Agreement includes a single promise 
or set of promises forming the considera- 
tion for each other. Consequently, there 
is no^ difficulty in treating promises made 
to minors for consideration received, as 
contracts, for they are made by persons 
competent to contract for consideration 
revived. (1899) 23 Bom 146 (163, 164) 
(SB). 


to take electrical energy — Held, the res- 
pondents by their conduct, accepted the 
terms notified in the notification and 
thereby made themselves liable to pay 
charges for the units fixed for minimum 
consumption- AIR 1968 Pat 171 (174) 

(11) Where a mining lease did not 
provide as a term of lease that State 
Government should help and assist lessee 
for getting land and clectricitv for pro- 
posed plant of lessee and the lessee by 
letters requested Government for help and 
assistance of Government to get them, the 
expectations of lessee expressed in letters 
and suitably replied to by Government 
could not have the sanctilv of a term of 
an agreement so as to be enforceable in 
law. AIR 1969 Orissa 152 (157) = ILR 
(1969) Cut 93 (DB). 

(12) Agreement not to file appeal 
against eicctment decree if tenant was 
given time to vacate — It is a valid and 
enforceable agreement. AIR 1969 Bom 
221 (223. 224) = 70 Bom LR 788- 

(13) On 2-9-1957 defendant wrote to 

plaintiff as follows: ‘I hereby assign the 
.said lease area of 18-1 acres in your 
favour subiect to your paying one lakh 
and eighty thousand rupees at your 
option to be decided bv you within three 
months from this date’. This offer was 
revoked by defendant by letter dated 
31-10-1957, which reached plaintiff on 
6-11-1957. On 1-11-1957. plaintiff filed a 
suit to enforce contract — Held that the 
document dated 2-9-1957 though worded 
as an agreement was in point of law 
only an offer. That the service of copy 
of plaint through medium of Court is not 
communication of acceptance and that 
there was no concluded contract between 
parties. AIR 1969 SC 1167 (1159) = 

(1969) 2 SCJ 641. (Reg. Appeal No. 231 
of 1960, D/- 19-6-63 (Mys), Reversed.) 


(8) Where a document besides being an 
acknowledgment includes a stipulation to 
pay interest it becomes an agreement. But 
such a document if it is insufficiently 
stamped as an agreement its secondary 
evidence is not admissible. AIR 1958 Rai 
72 (74) •• AIR 1958 Raj 260 (261). 

Acceptance of terms of trust deed 
did not mean that trustees agreed inter 
partes to carry out every term. Arbitra- 
tion clause in trust deed in order to 
become an agreement, there must be 
proposal and acceptance. AIR 1965 Cal 
628 (629) = 69 Cal WN 309 (DB). 

(10) Supply of electricity by Govern- 
ment — Respondents charged for actual 
quantity of electrical energy consumed by 
them — Notification issued by Govern 
ment Introducing system of minimum con- 
sumption aiid rate charged thereon — 
Respondents although protesting against 
the introduction of new system continuing 


Section 2 (g) — Note 1 

(1) The words "not enforceable by 
law" do not refer to a disability to sue 
arising under any procedural regulations 
such as the statute of Limitation or any 
of the Orders under the Civil P. C. The 
unenforceability which i.s contemplated is 
one which arises under the provisions of 
the substantive law. AIR 1939 PC 110 
(113) = 66 Ind App 198 = 1939 Rang 
LR 358. 

(2) A contract void in its inception is 
no contract at all; it has not passed from 
the stage of agreement to the stage of a 
contract. It is an agreement not enforce- 
able at law. AIR 1937 Sind 211 (212) = 
31 Sind LR 176 (DB) •• AIR 1939 PC 
110 (113) = 66 Ind App 198 = 1939 
Rang LR 358 *• AIR 1965 Andh Pra 191 
(193, 196) = (1965) 1 Andh WR 176 (DB). 

(3) An agreement by which the parties 
do not intend to create any legal obliga- 
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(h) An agreement enforceable by law is a contract : 


Section 2 (g) — Note 1 (contd.) 

fiOQ is not enforceable. AIR 1953 Pat 231 
(233) = 32 Pat 152. 

(4) Merely because parties have reached 
an agreement it would not follow that 
they are bound by it. The question as 
to when they would be bound depends 
on their intention and if it is their inten- 
tion that they ought to be bound only when 
the agreement is embodied in a formal 
document then until such document is 
drawn up the agreement remains only a 
provisional arrangement. AIR 1952 Nag 
220 (227) = ILR (1949) Nag 581 (DB). 

(5) The manager of a joint Hindu 
family being only a representative of the 
coparceners cannot bring about a valid 
and binding agreement when such agree- 
ment is beyond the capacity of the 
coparceners themselves to enter into. AIR 
1957 Bom 280 (282) = ILR (1958) Bom 
067. 

(6) An agreement entered into by the 
mother alone for the marriage of her 
ma jor daughter and which was not made 
by her on behalf of her daughter is un- 
enforceable. AIR 1954 Trav-Co 129 (130). 

(7) Agreement to pay intcicst.not 
.awarded by a decree, together with 
the decretal amount, without the sanction 
of the Court which passed the decree, is 
void. (1885) 9 Bom 176 (178) (DB). 

(8) Failure to comply with statutoiy 
provisions relating to the manner in 
which a particular agreement should b( 
made would render it void. AIR 1956 
Cal 138 (142) •* ILR (1960) 2 Cal 431 
(435) ** AIR 1940 Sind 199 (202) = ILK 
(1940) Kar 3 (DB) *• AIR 1967 Andh Pra 
26 (38) = (1966) 1 Andh WR 454 (DB). 

[See also AIR 1952 Bom 349 (359).] 

(9) If a statement in proposal form 
which has been made the basis of con 
tract is found to be untrue, the contract 
would be void irrespective of the ques 
tion whether the statement is of a 
material nature or not. AIR 1959 Pal 
102 (106) = 1958 Pat LR 194 (DB). 

(10) Void partnership agreement could 
not be made basis of an arbitratio;* 
reference under Section 20 of Arbitration 
Act, 1940. AIR 1969 Pat 322 (323). 

Section 2 (b) — Note 1 

(1) Since a contract can only be bi- 
lateral and the same party cannot be a 
party on both sides, there can hardly be 
a contract between A on the one side 
and A and B on the other side, particu- 
larly in a contract of employment. AIR 
1958 Bom 467 (468) = ILR (1958) Bom 
428. 

(2) Many contracts haye three well- 
defined stages, namely the stage of nego- 
tiation, the stage when they haye reached 
an agreement and thirdly when the par- 
ties reduce their agreement into writing 
and haye a formal document. In any case 
where all these three stages arc present 
it is always a question of construction as 


to at what stage both the parties intend- 
ed to be bound by their contract. AIR 
1952 Nag 220 (223, 224) = ILR (1949) 
Nag 581 (DB). 

(3) Where the parties agree to enter 
into a contract such an agreement is not 
a contract in law at all. AIR 1956 Cal 
280 (281). 

(4) A contract of lease which satisfies 
all the necessary requirements of Sec- 
tion 2 would not be rendered incomplete 
merely because there is a stipulation in 
it to the effect that the rent was to be 
fi.xed according to the market rate. AIR 
19.53 Sau 91 (91). 

l5) Under Andhra Pradesh Sugar Cane 
(Regulation of Supply and Purchase) Act, 
1961 and the Rules framed thereunder 
cane-grower in the factory Zone is free to 
make or not to make an offer of sale of 
cane to the occupier of the factory. Bui 
if he makes an offer, the occupier of the 
factory is bound under law to accept it. 
The resulting agreement is neither void 
nor voidable and it is freely made. AIR 

1968 SC 600 (604) = (1968) 1 SCR 706. 

(6) Where a lease deed stipulates sale 
of the land if the lessor was ever requird 
to sell and if the lessee agreed to purchase^ 
at a reasonable price, the stipulation 
cannot be a completed contract. AIR 

1969 Assam 43 (45). 

(7) An agreement not enforceable b> 
law is itself void and therefore, cannot 
be a contract at all. AIR 1936 Pal 153 
(156, 157) (DB). 

(8) An agreement although the promise 
involved cannot be specifically enforced 
could still be a binding contract if some 
relief is open to the party who is aggriev- 
ed by the breach of it. AIR 1952 AM 
882 (885) = ILR (1953) 1 All 494 (FB). 

(9) A promise without consideration is 
unenforceable in a Court of law and can- 
not amount to a contract between the 
parties. AIR 1952 Trav-Co 202 (202). 

(10) Where the nature of disposition by 
a deed was the nature of a giH although 
settlor purported to bind himself to do 
certain things which were in nature of 
voluntary covenants of unilateral charac- 
ter, the deed was a unilateral document 
and did not contain any contract at all. 
AIR 1959 Cal 434 (436) * (1959) 37 ITR 
91. 


(11) An agreement to pay varasulka 

nay itself be unenforceable but the pro- 
missory note executed by the promisor 
for the amount would not also become 
inenforceable on the account. In such a 
;ase it is to be regarded that the amount, 
although its payment could not 
inforced by the promisee, was paid ny 
;he promisor and then reinvested by tn® 
aromisee as cash and hence the^ * 

!orv note executed by the promisor w 
supported by consideration. AIR 
Prav-Co 231 (232). . . , . 

(12) An admission of liability 
certain amount coupled with an una 
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Section 2 (h) •— Note 1 (contd.) 

taking to deposit the same amounts to an 
agreement enforceable by law and hence 
a contract also. 1946 Jaipur LR 386 
(390). 

(13) An oral agreement between two 
private individuals to sell or purchase im- 
movable properly can be enforced by a 
suit for specific performance and hence 
would constitute a concluded contract 
AIR 1955 Mys 76 (78) •* AIR 1965 Mani- 
pur 3 (7). 

[See also AIR 1964 Madh Pra 101 
(106) = 1964 MPLJ 579 (DB). (AIR 

1941 Bom 247, held reversed in AIR 1946 
PC 07 and not good law; AIR 1962 SC 
378, Rcl o«.)] 

(14) In determining the place where a 
contract takes place the interpretation 
clauses in Section 2 which largely incor- 
porate the substantive law of contract 
must be taken into account. Acceptance 
and intimation of acceptance are both 
necessary to result in a binding contract. 
In the case of proposal and acceptance 
by telephone conversation, contract is 
made at place where acceptance is 
received. AIR 1966 SC 643 (648, 660) - 
(1066) 1 SCR 666. 

(15) It is perfectly legal for patties to 
a transaction to agree that their liabilities 
should be different from that created by 
statutes and a contract containing such an 
agreement would be given effect to pro- 
vided their intention to so vary the liabi- 
lity is clear beyond doubt from the terms 
of the contract itself. AIR 1945 Pat 447 
(449) =24 Pat 438 (DB). 

(16) A contract subsists till payments 
due thereunder are finally made. ILR 
(1966) 1 Pun] 49 (DB). 

(17) Option to repurchase reserved to 
a vendor under original conveyance may 
not by itself constitute a contract. But 
when the option is exercised in due con- 
formity with the terms of the contract, 
that will amount to an acceptance of the 
offer and a binding contract for recon- 
veyance results. AIR 1965 Mad 506 
(507) = 78 Mad LW 615 (DB). 

(18) Where an assessee approached 
the collector and came to an arrange- 
ment with him agreeing to pay the 
amount of Sales Tax in instalments, such 
arrangement was not a contract. Even 
otherwise, it would not bind the State 
Government as it did not comply with 
Article 299 (1) of the Constitution. (1965) 
16 STC 701 (All). 

(19) There can be no enforceable 
agreement when a manager of the Court 
of Wards agrees to lease a property con- 
trary to the provisions of the statute 
requiring the prior sanction of the Board 
of Revenue and hence no binding con- 
tract. AIR 1952 Pat 139 (140). 

(20) A term in mining lease giving 
option to Government to purchase certain 
quantity of ore on their demand, amoimts 
to only an offer and did not constitute 


subsistig contract within the meaning of 
that term in Sectioji 7 (d). Representation 
of the People Act- AIR 1964 Andh Pra 77 
(84) = (1963) 2 Andh WR 288 (DB). 

(21) Where the paronl.s of a minor boy 
and a minor girl enter into an agreement 
of marriage of those minors, the agreement 
is merely a nudum-paclum and not a 
contract because whether the marriage 
should take place or not must depend 
upon the will of the minors and not sole- 
ly of their parents. AIR 1947 Pat 132 
(134). 

(22) contract which reserves to the 

seller tlic right to vary the price fixed 

in the contract or which reserves to him 
complete liberty to deliver or not to 
deliver or to render the contract void is 
no contract at all. .-MR 1949 Cal 231 
(2.32, 233) = ILR (1945) 1 Cal 87. 

(Obiter.) 

(23) A parly to a contract is not entitl- 
ed in law to cancel a concluded contract 
unilaterally. Having entered into an 
agreement, it is not open to the defen- 
dant to resile from the same on unten- 
able grounds as he pleases. Therefore, 
such a cancellation has no effecl in law- 
AIR 1958 Ker 195 (201). 

(24) Non-registration of a document 

compulsorilv registrable does not render 

the contract contained in it void. ILR 

(1954) Patiala 244 (250). 

(25) Under French Civil Code, promise 
of sale is itself cnquivalcnt to a sale when 
there is the consent of both the parties 
over the price and over subject-matter of 
the sale. The promise of sale is not 
subject to any particular written form. It 
could even be .an oral transaction. Even 
to effect a sale of immovable property 
no written conveyance is necessary. Under 
the Frencli Law if there is a promise of 
sale but no sale in actuality, parallel to 
what might be termed an executory 
agreement of sale under the law familiar 
to our Courts, that promise would never- 
theless inhibit the promisor from dealing 
afresh with the properly. But a vendee 
it he be a vendee for valuable considera- 
tion without notice of the earlier con- 
tract. would be permitted to validly pur- 
chase as in our system of law. ILR 
(1964) 2 Mad 471 (DB). 

(26) A managing director, under terms 
of agreement was invested with extensive 
powers of management but to exercise his 
functions subject to direction and con- 
trol of Board of Directors — Company 
credited to his account a remuneration 
every month but withholding it subse- 
quent to assessment year. Agreement 
was contract of service. AIR 1967 Mad 
143 (145) = (1966) 2 Mad LJ 473 (DB). 

(27) The word ‘contract* occurring in 
the proviso to Section 4 (1) of C. P- and 
Berar Sales Tax Act, 1947 is to be inter- 
preted according to Section 2 (b) of the 
Act. AIR 1967 Madh Pra 234 (237) = 
1967 MPLJ 150 (DB). 
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(i) An agreement which is enforbeable by law at the option of one or more 

of the parties thereto, but hot at the option of the other or others, is 
a voidable contract : 

(j) A contract which ceases to be enforceable by law becomes void when it 

ceases to be enforceable, t 

[f] For an exception to this see Section 25 (3) infra, which treats a time-barred debt 
as a good consideration for fresh promise to pay such a debt. 


Section 2 fh) — Note 1 (contd.) 

(28) The obligations in Chapter V can- 
not be brought within the definition of 
contract contained in this section. AIK 
1946 Bom 216 (242, 243) == ILK (1946) 
Bom 517. 

(29) \Vliere a sugar-factory in compli- 
ance with directions issued by Sugar 
Controller of India in exercise of autho- 
rity under Sugar and Sugar Product Con- 
trol Order, 1946, despatches sugar to 
Madras Province such despatches were 
not result of any contract of sale. Con- 
troller did not act as agent of Province 
to purchase goods. No offer to purchase 
sugar by province and no acceptance of 
any offer by manufacturer is involved. 
AIR 1963 SC 1207 [1212) = (1063) Supp 
2 SCR 469. 

(30) While it is true that delivery of 
the actual goods by the seller to the 
buyer is not required under a c. i. f. con- 
tract, delivery of the goods to a ship’s 
Master is undoubtedly required and it is 
also required that the goods must be of 
the contract description and that the 
relative bill of lading must not exceed 
or fall below the stipulated quantity even 
by an ounce. AIR 1959 Cal 328 (332, 333) 
= ILR (1959) 2 Cal 325 (DB). 

(31) Saurashtra Groundnut and Ground- 

nut Products (Forward Contract Prohi- 
bition) Order (1949), Cl. 3 — Forward 
contract — Essentials — Expression 
“against which contracts are not transfer- 
able to third parties” — To come within 
this exception contract need not specifi- 
cally provide that it is not transferable 
to third parties — Such condition may 
be implied from its terms and surround- 
ing circumstances — Verawal Merchants 
Association Rules — Contract in pursu- 
ance of — Held, not transferable to tliird 
parties and therefore not a forward con- 
tract. AIR 1964 SC 1526 (1529, 1530, 

1531, 1532) = (1064) 2 SCR 686. ((1950) 

1 Mad LJ 657 and ILR (1951) Mad 723 
and AIR 1954 Mad 528 and AIR 1956 
Andhra 9, Overruled.) 

(32) Consignee entitled to damages 
from Railway — Payment made by insurer 
of goods — Insurer subrogated to right of 
consignee but policy requiring consignee 
to join in legal actions taken by insurer. 
— Notice of claim by consignee after be- 
ing paid by insurer of goods is valid — 
Contract between consignee and railway 
not affected. AIR 1969 Bom 401 (407) = 
71 Bom LR 214 (DB). 

Section 2 (i) — Note 1 

(1) The word 'voidable' in the contract 
has been used to mean that the contract 


is binding on the parties unless set aside 
on the ground that the transaction was 
vitiated by fraud, imdue influence, mis- 
representation or any other circumstances 
which would entitle a party to a contract 
to avoid it. AIR 1928 Mad 986 (989) 

(DB). 

(2) A one-sided contract although ex- 
tremely unfavourable to one of the par- 
ties is still a valid and binding contract 
unless the Court can find that there is 
no mutuality or that there is really no 
obligation upon one of the parties to ful- 
fil his part of the contract. ILR (1950) 1 
Cal 550 (554) (DB). 

(3) Where a contract is not binding 
upon one of the parties to it because it 
i.s not in the form in which it is required 
to be executed by the mandatory provi- 
sions of a statute and what has been 
done by that party is to be regarded only 
as a part performance under the con- 
tract, its consideration being executory, 
It is open to the other party to success- 
fully claim that the contract is void on 
the ground of absence of mutuality and 
not merely voidable. AIR 1934 Bom 277 
(28.5) = .58 Bom 660. 

(4) A contract falling under Sec. 236 
is a voidable contract. AIR 1933 Sind 
207 (209) (DB). 

(5) Transaction covered bv second pro- 
viso to Section 20 of the Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act is voidable at the instance of the 
Government. AIR 1958 Andh Pra 522 
(529) = (1958) 1 Andh WR 459 (DB). 

(6) A transaction covered bv the second 
proviso to Section 20 of the Madras 
Estates (Abolition and Conversion into 
Ryotwari) Act, 26 of 1948, being enforce- 
able by the Government but not against 
it is a voidable transaction. AIR 1958 
Andh Pra 522 (529) = ILR (1958) Andh 
Pra 289. 

(7) When a voidable contract is acted 
upon by a party as valid, the 
estopped from denying its validity. AIR 
1933 Sind 207 (210) (DB). 

Section 2 (J) — Note 1 

(1) The words “unenforceable by law 
mean unenforceable by substantive 

and not by reason of some , 
regulation. AIR 1W9 PC 110 (il^J “ 

Ind App 198 = 1939 RaUg LR 368. 

(2) Failure to sue for possession of the 
land within 3 years as required bV Am- 
cle 47, Limitation Act does not 
contract of sale void within the meaning 



[The Indian] Contract Act, 1872 


[S 3 N 1] 477 


CHAPTER I 

OF THE COMMUNICATION. ACCEPTANCE AND 
REVOCATION OF PROPOSALS 

3. Conuuunication, acceptance and revocation of proposals.— The communica- 
tion of proposals, the acceptance of proposjils, and the revocation of proposals and 
acceptances, respectively, are deemed to be made by any act or omission of Uie 
party proposing, accepting or revoking by which he intends to communicate such 
proposal, acceptance or revocation, or which has the effect of communicating it. 


Section 2 (i) — Note 1 (contd.) 

of Section 65 of the Contract Act. AIR 
1948 Nac 382 (384) = ILR (1948) Na« 
50 (D13). 

(3) A contract embodied in a docu- 
ment which is compulsorily rceistrable 
does not render the contract void ub 
initio if that document is not registered. 
ILR (1954) Patiala 244 (250). 

Section 3 — Note 1 

(1) A mere mental resolve to make an 
offer unless such intention is also cora- 
mtmicated to the other party cannot 
brins into existence an offer which could 
be accepted AIR 1949 Nag 286 (288) = 
ILR (1949) Nag 106. 

(2) There can be an acceptance of on 
offer by the communication of the assent 
of the person to whom the offer is made 
or by his doing some act which he is 
requested by the terms of the offer to do 
or by his accepting performance itself of 
the act constituting the offer. Mere silence 
cannot amount to any assent. AIR 1955 
Bom 419 (430). 

(3) In the case of acceptance, if there 
is on express or implied intimation from 
the offerer, that a particular mode of 
acceptance would suffice, some overt act 
must be done or words spoken by the 
offeree which are evidence of his inten- 
tion to accept and which conform to 
mode of acceptance indicated by the 
offerer. A mere tacit formation of inten- 
tion cannot constitute an acceptance of 
an offer. AIR 1952 Cal 691 (694) (DB). 

(4) In the absence of any express or 
implied directions from the offeror to the 
contrary an offer can be accepted by a 
letter. AIR 1952 Cal 32 (33). 

(5) Where after the demand by land- 
lord for enhancement of rent, the ten- 
ant continues to occupy the premises 
without any express or implied protest, 
he must be deemed to have accepted by 
conduct the proposal for enhanc^ rent 
AIR 1940 Oudh 287 (288). 

(6) Where an Insurance Company on 
receipt of a completed proposal and a 
cheque for the premium from the assured 
cashes the cheque and appropriates the 
money there is an acceptance of the pro- 
posal by the company. In such - a case 
no communication to the assured is 
necessary to complete the acceptance. 
AIR 1952 Cal 691 (695) (DB). 

(7) Where an Insurance Company 
offered to revive a lapsed policy if the 
assured remitted the premium amount 


bi*li>re a spcoilled dale it was hold that 
roiuittaiuc by post must have been the 
iiuhIo oI pavineiit whioh was in con- 
loinplali{>n ol' the company juid hence 
the p»*licv bocamo revived as soon as 
the assured put the money into the 
post office. The fjjct that the nssus'ed 
could liavc recalletl the nionev from the 
post office did not in luiv way prevent 
the payment to it operating jis an ac- 
ceptance which had become effective 
against the ct)mpanv immedialelv. AIR 
1947 Mud 122 (123). 

(8) Contract of insurance when be- 
comes binding — Acceptance of proposal 
does not necessarily result in a binding 
insurance contract — However, like other 
contracts, it may be concluded bv offer 
and acceptance — If there is a stipula- 
tion that liability will attach itself under 
contract only if premium is paid that 
will be a condition precedent to policy 
taking effect. AIR 1963 .Vndh Prn 353 
(355) *= (1963) 1 Andh WR 124 (DB). 

19) Contract of life insurance — Con- 
tract when complete — Proposal of as- 
sured accepted subject to personal state- 
ment didy completed by doctor — Risk 
to commence from date of receipt issued 
— Held acceptance was not qualified and 
contract was completed by acceptance of 
offer. AIR 1962 Punj 125 (126, 127) = 
64 Pun LR 149. 

(10) Acceptance — Signing of proposal 
form of policy by P on behalf of X as 
owner of vehicle — Insurer communicat- 
ing acceptance to X by post — X keeping 
sii6nt ftiicl not disowning ownership of 
vehicle — Held, X was owner of the 
vehicle and vehicle was properly insured. 
(1967) 69 Pun LR 578. 

(11) Where pending a suit in regard 
^ certain properly in possession of the 
Court of Wards certain interested parties 
had an informal discussion to explore 
the possibilities for a compromise and 
one of them who was also a member of 
the Court of Wards suggested to the 
Court of Wards, that a compromise may 
be agreed to on certain terms and they 
passed a resolution to that effect it was 
held that the resolution amount^ to 
neither an offer nor an acceptance. AIR 
1941 Oudh 529 (639). 

(12) In a sale by auction, the auc- 
tioneer is the agent of the person whose 
property or rights are being auctioned. 
The agent invites offers and every bid 
is an offer and it is only binding on 
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4. Communication when complete. — The communication of a proposal is 

complete when it comes to the knowledge of the person to whom it is made. 

The communication of an acceptance is complete, — 

as against the proposer, when it is pul in a course of transmission to him, 
so as to be out of the power of the acceptor; ’ 

as against the acceptor, when it comes to the knowledge of the proposer,® 

1 he communication of a revocation is complete, — 

as against the person who makes it, when it is put into a course of trans- 
mission to the person to whom it is made, so as to be out of the power 
of the person who makes it; 

as against the person to whom it is made, when it comes to his knowledge. 

Illustrations 

(a) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 

(b) B accepts As proposal by a letter sent by post. 

The communication of the acceptance is complete, 

as against A when the letter is posted; 

as against B when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. 
It is complete as against B when B receives it. 

B revokes his acceptance by telegram. B’s revocation is complete as against 
B when the telegram is despatched, and as against A when it reaches him. 

[®] See, however, clauses (b), (e) and (h) of S. 2, supra. 

Section 3 ~ Note 1 (conid.) 

cither side when it is assented to, that 
is, when the hammer falls at the third 
bid. Sometimes the owner reserves a 
right as part of the conditions of auc- 
tion. Before the final acceptance of the 
bid or before the hammer falls, it is al- 
ways open to the bidder to withdraw his 
bid and the condition to the contrary in 
auction that the bid shall not be retract- 
ed has been held to be invalid. AIR 1963 
Andh Pia 110 (112, 113, 114, 115) = 

(1962) 1 Andh VVR 383. 

(13) Proposal and acceptance by tele- 
phone conversation — Contract is made at 
place when acceptance is received and 
part of cause of action for suit for 
damages for breach arises at that place 

— Analogy of — Contract by Post and 
Telegram does not apply. AIR 1966 SC 
543 (547) = (1966) 1 SCR 656. 

(14) Party signing order form wherein 
was printed in bold letters “subject to 
Madras Jurisdiction" — Jurisdiction of 
other Courts is excluded. AIR 1963 Guj 
148 (149, 150) = (1963) 4 Guj LR 640. 

(15) Acceptance — What amounts to — 

A offering B certain terms for divorce 

— B obtaining decree for divorce based 
on those terms — Both parties acting 
upon the terms — B's conduct amounts 
to acceptance of A's terms — There is 
concluded contract binding on both- 
AIR 1964 Mad 52 (53) * (1963) 2 Mad 
LJ 330. 

(16) Where applicant made an offer 
to decide the case on statement made 


on special oath by P> who, apart from 
being father and brother of some of 
the opposite parties also was an advo- 
cate for all the opposite parties empower- 
ed under Vakalatnama to do all which 
opposite parties could have done in the 
case held tliat as soon as P accepted 
the offer a binding contract came into 
c.xistencc between applicant and opposite 
parlies. 1969 Cri LJ 70 (73) = 1968 All 
LJ 457. 

SECTION 4 

1. Communication of prop<>sol. — (1) 
Unless a proposal is communicated to 
the person to whom it’ is made, it is not 
complete and is inchoate and inconclusive. 
AIR 1954 Bom 491 (494) = ILR (1954) 
Bom 1137 (DB) *♦ AIR 1937 Mad 571 
(573) = ILR (1937) Mad 990 (DB). 

[See (1964) 68 Cal WN 1109.] 

(2) An offer is made not at the place 

where if it is made by letter is put into 
post but at the place where the letter is 
delivered. AIR 1949 Pat' 270 (276) = 27 
Pat 723 ** AIR 1947 All 337 (339) * 

ILR (1947) All 44 (DB) ** AIR 1920 
Mad 177 (180) (DB). 

(3) Offer made by letter ^ is effective 

only when it has been received by ad- 
dressee- AIR 1945 Lah 260 (263. 264) 

(DB). 

(4) There can be no valid proposal un- 
til it comes to the knowledge of the per- 
son to whom it is made. AIR 1953 Madn 
B 38 (39). 
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Section 4 Note 1 (contd.) 

(5) OiTcr by IcUer must be deemed to 
have reached the addressee, when the 
letter ordinarily would be delivered at 
the addressee's residence. Any delay in 
addressee actually receiving it in his 
hands, caused owing to his failure to 
make proper arrangements to receive the 
communication, will not be considered. 
AIR 1927 Lah 50 (50, 51). 

(6) If under Section 4 of the Contract 
Act the offer is not complete unless and 
until it is communicated to the person 
to whom it is made, then it follows that 
the offer is completed not at the place 
from where it was sent but where it was 
received. AIR 1959 Madh Pra 234 (235, 
236) = 1959 MPLJ 596. 

(7) The obiect of Section^ 4 to 6 is to 
fix the point of time at which either 
party is precluded from revoking the 
offer or acceptance. AIR 1959 Madh Pra 
234 (237) = 1959 MPLJ 596. 


2. Communication of aeceptance. — (1) 
A contract complete and absolute can 
come into existence when the acceptance 
of an offer has been communicated to 
the offerer. AIR 1957 Punj 261 (264) = 
ILR (1957) Puni 1505 (DB) •• AIR 1947 
All 332 (334) (DB). 

(2) Communication of acceptance is 
necessary to convert into a promise an 
offer which seeks a promise in return. 
AIR 1954 Pal 14 (16). 

(3) The Court when communicating 
the offer of one parly to be bound by 
the oath of the other acts merely as an 
intermediary and hence a completed agree- 
ment between the parties can arise only 
when the Court conveys the acceptance 
by the other party of the offer to the 
offerer. AIR 1952 All 882 (884. 885) = 
ILR (1953) 1 All 494 (FB), 

(4) Where the acceptance of a bid in 
an auction sale • is a conditional ac- 
ceptance, and it is communicated to the 
bidder, there is no need for a further 
communication of the fulfilment of the 
condition. AIR 1951 Mad 322 (324). 

(5) As soon as the acceptance is posted 
or sent by telegram, the acceptance is 
complete against the proposer and the 
contract is concluded. AIR 1954 Bom 491 
(494) = ILR (1954) Bom 1137 (DB) 

AIR 1945 Lah 260 (264) (DB). 


(6) Where the proposal and acceptance 
are made by letters, the contract is made 
at the time when and at the place where 
the letter of acceptance is posted. (1904) 
27 Mad 355 (359) (DB) •* AIR 1954 

Bom 491 (494, 498) = ILR (1954) Bom 
1137 (DB) *• ILR (1954) 4 Rai 252 (257) 
** AIR 1952 Cal 32 (33, 34) ** AIR 1952 
Mys 111 (113) (DB) •• AIR 1937 Mad 
571 (673) “ ILR (1937) Mad 990 (DB) 
•• AIR 1967 Delhi 88 (91) = 1967 Cri 
LJ 1300 •• 1958 Andh LT 930. 


(7) The actual despatch of a letter of 
acceptance must be established by evi- 
dence and it is not permissible to pre- 


sume the fact from any course of busi- 
ness followed by the offeree. (1887) 9 All 
366 (384) (DB). 

(8) A letter of acceptance to a pro- 
poser, not correctly addressed, could not, 
although posted, be said to have been 
"put in a course of transmission" to him. 
(1887) 9 All 366 (385) (DB). 

(9) The act of acceptance is a continu- 
ous act and it becomes elTective so as to 
bind the acceptor completely when the 
acceptance comes to the knowledge of 
the proposer. AIR 1954 Bom 491 (494) = 
ILR (1954) Bom 1137 (DB) *• AIR 1949 
Pat 270 (278) = 27 Pat 723 (DB). 

(10) The cover note despatched by an 
Insurance Company on receipt of the 
proposal and the insurance premium, ac- 
cepting the risk without any condition 
that a policy would be issued only if on 
further consideration the proposal was 
accepted on its receipt by the assured 
amounts to a binding acceptance and the 
non-issue of a formal policy would not 
affect the liability of the company in re- 
gard to the risk which it had under- 
taken to insure. AIR 1934 All 298 (300) 
= 56 All 726 (DB). 

(11) The post office is the agent of 
the sender of letter or telegram and not 
the agent of the addressee and hence an 
acceptance becomes complete only at the 
place where it is communicated to the 
offerer. AIR 1949 Pat 270 (276) = 27 Pat 
723 (DB). 

(12) Where before an acceptance sent 
bv letter reaches the offerer a telegram 
revoking the acceptance reaches him no 
concluded contract can come into exist- 
ence. AIR 1949 Pat 270 (276) = 27 Pat 
723 (DB). 

(13) The commiuiication of acceptance 

does not make any change in the place 
where the contract is made but only 
affects the time of its complete forma- 
tion. 1896 Pun Re No. 76 p. 234 (238) 

(DB). 

(14) The communication of the ac- 
ceptance to the proposer cannot be said 
to be such an integral part of the com- 
pletion as to constitute a part of the 
cause of action in a suit and even if the 
acceptance does not reach the proposer 
being lost or misplaced in transit, the 
contract would be complete. AIR 1954 
Bom 491 (494) = ILR (1954) Bom 1137 
(DB). 

(16) In the case of an offer which 
seeks an act from the other party the 
performance of the act alone is sufficient 
to convert it into a promise without any 
further communication of an acceptance. 
AIR 1954 Pal 14 (16) *• AIR 1929 Lah 
656 (656). 

(16) Proposal and acceptance by tele- 
phone conversation — Contract is made 
at place when acceptance is received and 
part of cause of action for suit for 
damages for breach arises at that place 
— Analogy of contract by post and tele- 
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5. Revocation of proposals and acceptances. — A proposal may be revoked at 
any time before the communication of its acceptance is complete as against the 
proposer, but not afterwards. 

An acceptance may be revoked at any time before the communication of the 
acceptance is complete as against the acceptor, but not afterwards. 

Illustrations 

A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when B 
posts his letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the 
letter communicating it reaches A, but not afterwards. 


Section 4 — Note 2 (confd.) 

gram docs not appJv. AIR 1966 SC M3 

(647) = (1966) 1 SCR 666. 

(17) When is contract concluded — 

Conditional acceptance — There is no 
concluded contract — Sale by auction — 
Bidder can withdraw before final ac- 
ceptance — Clause 10 of Rule 10 of Pro- 
clamation of Auction Sales — Scope — 
Is not a statutory condition — Bidder 
con withdraw bid before expiry of one 
month raeiUioned in clause. AIR 1963 
Andh Pra 110 (112, 113) = (1962) 1 

Andh WR 383 (DB). 

(18) Where an offer is made by a per- 
son to purchase a house belonging to a 
co-operative society it is necessary that 
the resolution of the society accepting 
the offer of the would be purchaser 
should be duly communicated to the 
latter and. unless there is such a com- 
munication of the resolution, there is 
no completed contract. AIR 1961 Mad 
289 (291) = (1900) 2 Mad LJ 477- 

(19) Acceptance — What amoimts to 

— A offering B certain terms for divorce 
— B obtaining decree for divorce based 
on those terms — Both parties acting 
upon the terms — B’s conduct amounts 
to acceptance of A's terms — There is 
concluded contract binding on both. AIR 
1964 Mad 52 (53) = (1963) 2 Mad LJ 

414. 

(20) Acceptance — Signing gf proposal 
form of policy P on behalf of X as owner 
of vehicle — Insurer communicating ac- 
ceptance to X bv post — X keeping 
silent and not disowning ownership of 
vehicle — Held, X was owner of the 
vehicle and vehicle was properly insured. 
(1967) 69 Punj LR 578. 

Section 5 — Note 1 

(1) An offer to sell and to keep the 
offer open till a certain time is nudum 
pactum and, can, at any time before ac- 
ceptance, be recalled. AIR 1916 Low Bur 
18 (19) ** (1892) 2 Mad LJ 57 (64) (DB). 

fl-A) Sec. 5 must be read subject to 
Section 8. (19.59) 10 STC 74 (81) (DB) 
(Pat). 

(1-B) Word ‘conveyance’ is used in 
definition in Section 5 in a wide sense 


so as to include sale, mortgage, charge, 
lease etc. While a transfer of property 
may take place not only in the present, 
but also in the future, property must be 
in existence at the time of transfer, for 
an instrument to be a deed of transfer. 
A purported transfer of property, not in 
existence at time of contract, can only 
operate as a contract to be performed in 
future. AIR 1968 Mad 319 (322) = 

(1968) 2 Mad LJ 1 (FB). 

(1-C) There is in principle a material 
distinction between acceptance of an 
offer which asks for a promise and an 
offer which asks for an act on the 
condition of the offer becoming a pro- 
mise. In the former case where the ac- 
ceptance is to consist of a promise, there 
must be communication to the proposer. 
But in the latter class of cases, as for 
example, despatching goods ordered by 
post, the rule is that no further com- 
munication of acceptance is necessary than 
performance of proposed act. (1959) 10 

STC 74 (81) (Pat) (DB). 

(2) A bidder at an auction sale only 
makes an offer which he can withdraw 
before its acceptance by the fall of 
hammer. AIR 1947 Mad 366 (367) =» 
ILR (1947) Mad 837 (DB) *• (1913) 18 
Cal LJ 53 (56) (DB). 

(3) Where an auction sale is held 
under the express condition that the ac- 
ceptance of the highest bid would be sub- 
ject to the confirmation by a particular 
authority the bidder could withdraw his 
offer before such confirmation in spite 
of ihe bid having been provisionally ac- 
cepted. AIR 1953 Punj 274 (278) •* AIR 
1947 Mad 366 (368) = ILR (1947) Mad 
837. 

(4) After a transaction has ripened in- 
to a contract it requires the consent ^ 
both parties to revoke or modify it. AIR 
1925 PC 232 (232). 

(5) Once an offer to be bound by the spe- 
cial oath of the other party has 
made by party and accepted by the 
other, it cannot be revoked. He cannot, 
therefore, be allowed to resile from ^ 
offer before the special oath has actually 
been taken. AIR 1952 Pat 208 (210) * 
31 Pat 91 (DB) ** AIR 1952 All 882 



[S 6 N 1— S 7 N 11 481 


Ham Indian] Oootraot Act, 1879 

9 % Bflyooatioo how made. — A proposal Is revoked — 

(1) by the conunuDication of notice of revocation by the proposer to the 
other party; 

(2) by die lapse of die time prescribed in such proposal for its acceptance, 

or, if no time is so prescribed, by the lapse of a reasonable time, with- 
out communication of the acceptance; 

(S) by the failure of the acceptor to f ulfil a condition precedent to accept- 
ance; or 

( 4 ) by the death or insanity of the proposer, if the fact of his death or 
insan ity comes to the knowledge of the acceptor before acceptance. 

7. Acceptance must be absolute. — In order to convert a proposal into a pro- 
mise, the acceptance must — 

(1) be absolute and unqualified; 

(2) be expressed in some usual and reasonable manner, unless the proposal 

prescribes the manner in which it is to be accepted. If the proposal 


Section 5 — Note 1 (eontd.) 

(88«) - ILR (1953) 1 All 494 (FB) •• 
AIR 1967 Orissa 226 (227) = ILR (1957) 
Cut 402. 

(0) An original proposal becomes 
superseded by the counter-proposal made 
by the other party and would not be 
revived even if the maker of the proposal 
rejects the counter oflfer. Quite a diffe- 
rent result would however follow if the 
person making the counter proposal 
withdraws it before the other either ac- 
cepts the counter-proposal or rejects it. 
ILR (1956) 1 Cal 164 (170). 

(7) Sale bv auction — Bidder can 
withdraw before final acceptance — 
Clause 10 of Rule 10 of proclamation of 
auction sales — Scope — It is not a 
statutory condition — Bidder can with- 
draw bid before expiry of one month 
mentioned in clause. AIR 1963 Andh Pra 
110 (112, 113) - (1962) 1 Andh WR 383 
(DB). 

(8) Madras District Municipalities Act, 
Sections 68, 68-A and 69 — Public auc- 
tion by Commissioner — Highest bidder ^ 
withdrawing his bid before acceptance by 
Goimcil, the only authority to ^accept 
offer — Effect of withdrawal — Con- 
tract coQcluded liability of the highest 
bidder for damages for breach of con- 
trast (1969) 1 Mad LX d»4. 

(0) Tender notice calling for Quota- 
tions — Mere offer of Quotations does 
not create contract — Rights and duties 
of person calling for Quotations — Dis- 
tinctioa between Government and private 
person Acceptance of lowest Quotation 
•“ Not obligatory — Refusal by Govern- 
ment to accept lowest Quotations — Writ 
petition not maintainable. AIR 1962 
Manipur 47 (51). 

n Displaced Persons (Compensation 
eh^lUtation) Rules (1956), R- 90 

(10) — Auction sale imder — Provi- 
Monal or conditional acceptance " Bid- 
der held entitled to withdraw his offer 
revoke bid Displaced Persons 
(Compensation and Rehabilitation) Act 

[VoL 6.1 3 A, M. 31 


(1954), S. 20. AIR 1968 Pat 433 (438) = 
1968 Pat LJR 310 (DB). 

(11) Auction sale — Acceptance of bid 
subject to confirmation of Chief Com- 
missioner — No completed contract till 
such confirmation — Bid can be with- 
drawn — Auction purchaser not liable for 
shortfall on resale. AIR 1963 Pimj 274 
(278) = 53 Pun LR 424. 

(12) Revocation of communication com- 
pleted at N — Court at N has iurisdiction 
to try suit for breach of contract. AIR 
1965 Puni 107 (109. 110). 

Section 6 — Note 1 

(1) Where application for shares of a 
company was made in March and July 
1983 and December 1934, but there was 
no allotment of shares till August 1935, 
no notice of allotment being given to 
proposer till then, and there was nothing 
in the conduct of the applicant amount- 
ing to waiver of revocation, held that 
Section 6 (2) applied and the proposals 
must be deemed to have been revoked 
AIR 1939 Nag 225 (226) «= ILR (1941) 
Nag 667. 

(2) Acceptance of shares allotted after 
delay amounts to acQUiesccnce on the 
part of the applicant and he cannot 
thereafter repudiate the allotment on the 
ground that as bis offer became revoked 
by delay in allotment there could have 
been no valid allotment of the shares to 
him. 1955 Mad WN 80 (81). 

(3) Auction sale — Provisional or con- 
ditional acceptance — No concluded con- 
tract — Bid can be revoked by serving 
a notice to that effect. AIR 1968 Pat 433 
(435, 436) = 1968 Pat LJR 310 (DB). 

SECTION 7 — SYNOPSIS 

1. Aeeepta>>oe most be oncondlUoDal 
and abs<date. 

S. Gomiter proposaL 

8. Manner aceeptanoe. 

Aeeeptanee mnaf be oneondlttoOal 

and absolote- — (1) The theory of offer 
and acceptance has received statutory 
recognition in bidia ao that every transac- 
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prescribes a manner in which it is to be accepted, and the acceptance 
is not made in such manner, the proposer may, within a reasonable 
time after the acceptance is communicated to him, insist that his pro- 
posal shall be accepted in the prescribed manner, and not otherwise* 
but if he fails to do so, he accepts the acceptance. 


7 — Note 1 (eontd.) 

h' !) 1 ;- recognised as a contract must, 
ill il' uUimale analysis, resolve itself in- 
to ;i proposal iind its absolute and un- 
<iu:ilificd ai-ccptance. AIR 1951 All 93 (97) 
= IJ.R (U)')0| All 1033 (FB) AIR 1922 
Pol 24 (2(5) ** (1904) 28 Bom 420 (425) 
(DHi *• (1900) 24 Bom 510 (523) (DB). 

(2) Unlit there is absolute acceptance of 
a prr»posal the parties are still in the stage 
of negotiations and no legal obligations 
atlarli to them. (1900) 24 Bom 510 (523) 
(DH) ** (195(5) 60 Cal WN 423 (433). 

(3) An absolute and unqualified accep- 
tanr*- mav. even when there is no express 
communication from the offeree, be in- 
ferred from his conduct. AIR 1919 All 
7 (8. 9) = 42 All 187. 

(•1) An acceptance which does not ex- 
tend to all the terms of a contract can- 
not make a binding contract. AIR 1958 
Andh Pra .533 (.536). 

(5) An acceptance which leaves one of 
the conditions essential to the implement- 
ing of the acceptance to the discretion of 
a third nerson is not an unqualified ac- 
ceptance and fails as an acceptance- AIR 
1941 Oudh 529 (543). 

(61 An accpetance which is qualified by 
certain conditions cannot amount to an 
absolute and unqualified acceptance 
which is capable of resulting in a com- 
pleted contract. AIR 1947 All 332 (334). 

(7) Where an acceptance is in substance 
onlv a provisional arrangement subject to 
somethig more being done to complete 
the arrangement it cannot make a binding 
contract. AIR 1958 Andh Pra 533 (536). 

(8) Where the acceptance of the highest 
bid at an auction sale by the sale officer 
or the auctioneer is subject to the con- 
firmation by a superior authority there 
is only a provisional or conditional ac- 
ceptance and the bidder will be bound 
by his offer only after such confirma- 
tion is received. AIR 1951 Mad 322 
(325) ** AIR 1953 Punj 274 (278). 

(9) When an order for goods is accept- 
ed “subject to confirmation by mail" the 
acceptance is conditional and the contract 
cannot be said to have been complete on 
the dale of such acceptance. AIR 1930 
Lah 325 (326) (DB) •* AIR 1930 Lah 114 
(115) (DB). 

(10) An acceptance which at the same 
time exempts the acceptor of any obliga- 
tion is not an acceptance capable of creat- 
ing a binding contract. AIR 1931 Lah 
260 (263) (DB). 

(11) Where by the absolute and un- 
equivocal acceptance of an offer a bind- 
ing contract has come into existence be- 
tween tile parties the non-execution of 
a formal document cannot absolve the 


parties of their engagement. AIR 1934 
All 298 (300) = 56 All 726 (DB). (Pro- 
posal by insurance accepted by com- 
pany — Non-issue of policy before 
happening of risk cannot absolve com- 
pany of its liability.) 

(12) A covenant in a sale deed that 
the vendee in the event of selling the 
property in future must sell it to the 
vendor or his heirs for the same price 
and also the price of any building he 
might have erected on the property 
amounts to a completed contract and not 
merely a standing offer which requires 
acceptance before it could become a con- 
tract. AIR 1933 Mad 322 (323) = 56 Mad 
433 (FB). 

(13) A condition in a concluded con- 
tract of insurance that the liability under 
it will attach itself only on the insured 
paving the premium is only a condition 
precedent for the policy taking effect 
inserted for the benefit of the insurer 
which can be waived by him. AIR 1954 
Mad 520 (521) = ILR (1954) Mad 747 
(DB). 

(14) In order to decide whether there 

is an absolute and unqualified agreement 
between the parties to a contract, the 
entire negotiations and correspondence 
should be considered. AIR 1958 Andh Pra 
533 (536) *• AIR 1930 Mad 654 (655, 

656) (DB). 

(15) A new collateral term annexed to 
an acceptance of a contract does not 
affect the original contract accepted abso- 
lutely. AIR 1958 Andh Pra 533 (536). 

(16) During the course of the negotia- 
tions for the sale of a horse the seller 
gave a warranty that the horse was 
soimd- The buyer accepted the bargain 
by telegram and later sent a letter .stating 
that he confirmed the telegram and would 
take the horse if the seller had no objec- 
tion to get a veterinary certificate. It was 
held that the warranty was not a pro- 
posal. Therefore it could not be said that 
by asking for the certificate the buyer 
had not accepted the warranty absolutely 
and without qualification and therefore 
the seller was not bound by it. (1912) 14 
Ind Cas 135 (135) (DB) (All). 

(17) Acceptance of offer must be abso- 
lute and unconditional — Tender 
supply of oil subject to conditions of 
contract — Condition subsequent as to 
security deposit — Acceptance lotttf 
stating that contract was concluded but it 
was subject to making security dep<^t 
— Held there was a concluded contrart. 
AIR 1962 SC 378 (386) = (1962) 3 SCB 
769. 

(18) When one party makes a com- 
posite offer, each part thereof bemg ^ 
pendent on the other the other party can- 
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Section 7 — Note 1 (oontd.) 

not by accepting a part of the offer, 
compel the other to confine its dispute 
only to that part not accepted, unless the 
party offering the composite offer agrees 
to that course. AIR 1954 SC 892 (896) = 
(1954) 6 SCR 126 = (1954) 34 Com Cas 
lOc 

(19) Agreement for sale of » <iid — 
Price and area of land and time for com- 
pletion of sale fixed — Mere omission 
to settle mode of payment does not affect 
the completeness of contract. AIR 1958 
SC 1028 (1032) = (1958) 3 SCR 387. 

(20) Oral agreement — Reference to exe- 

cution of formal contract does not esta- 
blish the proposition that the parties can- 
not be boimd by previous agreement. 
AIR 1968 SC 1028 (1031) » (1968) 3 

SCR 387. 

(21) ^ Auction sale — Provisional or 
conditional acceptance — No concluded 
contract. Bidder held entitled to with- 
draw his offer and revoke bid. AIR 
1968 Pat 433 (435, 436) = 1968 Pat LJR 
310 (DB). 

(22) Offer by plaintiffs to sell certain 
ouantity of oil at certain rate accepted 
by defendants without any qualification 
or condition — Fresh negotiations be- 
tween parties regarding payment of 
Vidya fund which was not mentioned 
earlier — Further negotiations held did 
not affect main contract as to sale of 
oil which was already concluded. AIR 
1962 Punj 56 (60. 61, 62) (DB). 

(23) When is contract concluded — 

Conditional acceptance — There is no 
concluded contract — Sale by auction — 
Bidder can withdraw before final ac- 
ceptance — Clause 10 of Rule 10 of 
Proclamation of Auction Sale — Scope 
is not a statutory condition — Bidder 
can withdraw bid before expiry of one 
month mentioned in clause. AIR 1963 
Andh Pra 110 (114, 115) *= (1962) 1 

Andh WR 383 (DB). 

(24) In order that acceptance of the 
proposal be inferred the acceptance of 
the consideration must be uncondition^. 
Of course if by any action on the part 
of the acceptee the proposer cannot be 
restored to his former position, then the 
acceptee cannot be permitted to sav that 
his acceptance should be treated as other 
than as per the original proposal. But in 
the absence of such estoppel being ap. 
pticable the conditional acceptance cannot 
become absolute acceptance. AIR 1968 
Bom 294 (295) » 69 Bom LR 843. 

(25) Contract to purchase several tons 
of iron scrap belonging to Government 

Is concluded on acceptance of purchaser’s 
tender — Condition for payment of price 
does not make the contract conditional 
AIR 1969 Bom 163 (171) = 70 Bom LR 
354. 

(26) A notice communicating to its 
constituent the decision of the bank to 
raise the rate of interest from a certain 


dale may not amount to an express pro- 
posal within the meaning of Section 2 
(a) but It nevertheless <(.ntains an im- 
plied proposal to the 4-ITec,t that if (he 
constituent wanled to keep alive his 

overdraft aecimnt with (ho Hank or 

desired to lake further advanees from the 
Bank It could be dc)ne only on the terms 

notice. AIR 1958 Cal 

252 (D*Bi ^ ^ 

(27) Where an ora! contract for re* 
convevance is entered into, the question 
Whether it would be- enforceable as a 
completed contract i olwithstaiiding the 

omission of the parties to execute a 
written agreement would depend on the 
question whether the written agreement 
was a term of bargain or whether it was 
merely an expression of desire- It is a 
question of construction whether (he 
execution of the further contract is a 
condition or term of the bargain or whe- 
ther it is a mere expression of the desire 
of the parties as to the manner in which 
the transaction already agreed to will in 
fact go through. 1959 Ker LT 595 = 1959 
Ker LJ 702. 

2. Counter proposal. — (1) An ac- 
ceptance with a variation in the terras of 
the offer or with a qualification is .simplv 
a counter proposal. (1900) 24 Bom 510 
(523) (DB) •• ILR (1956) 1 Cal 164 (167) 
•• AIR 1938 Lah 341 (344) (DB) •* 1913 
Pun Re No. 92 (DB) •• (1908) 2 Sind LR 
7 (8, 9) (DB). 

(2) A policy containing the condition 
that no insurance shall be deemed to 
have been effected until the premium 
in full is paid and accepted is onlv in the 
nature of a counter offer and not an 
absolute and unqualified acceptance of 
the proposal for insurance. AIR 1928 Bom 
260 (261, 262) = 52 Bom 632 (DB). 

(3) An acc^tance by an insurance 
company of a proposal for life insurance 
on condition that the first premium there- 
under should be paid within 30 days from 
the date of acceptance is in law a coun- 
ter-offer to be completed thereafter into 
contract by the fulfilment of that condi- 
tion as required thereunder. AIR 1959 Pat 
640 (541) « 1959 BLJR 425 (DB). 

(4) A counter offer amounts to a rejec- 

AIR 1938 Lah 

341 (344) (DB). 

(5) If counter proposal is withdrawn 
before it has been either accepted or 
rejected, then it must be held that the 
original proposal stands unrejected and 

being accepted. ILR (1958) 1 
Cdl i64 (170). 

(6) A counter proposal must be accept- 
ed by the original offerer before contract 

24 Bom 510 (523) •• 

•• 

(7) acceptance of a counter-offer 
results m a contract whose situs is the 
place where the counter-offer was re- 
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8. Acceptance by performing condifiODS, or rec^ving consideration. ^Per- 

formance of the conditions of a proposal, or the acceptance of any consideration 
for a reciprocal promise® which may be offered with a proposal, is an acceptance 
of the proposal. 

[®] See S. 2 (f) for definition. 


Section 7 — Note 2 (contd.) 

ceived and accepted. ILR (1954) 4 Raj 

252 (257). 

(8) The plaintiff while accepting the 

dclendant's offer of a lease made a coun- 
ter proposal for insertion of a clause in 
the lease note providing for a renewal 
of lease for another five years. The de- 
fendant's estate manager replied “I am 
making necessary arrangements.'’ It was 
held that the counter offer was not ac- 
cepted. AIR 1921 Bom 200 (201) = 46 

Bom 8 (DB). 

(9) Ofler, coimter-offer and acceptance 
— Acceptance of offer with introduction 
of new term — Effect of — - Counter-offer. 
The offeree must unreservedly assent to 
tiie exact terms of the offer to bring 
about a concluded contract. If, while pur- 
porting to accept the offer as a whole, 
he introduces a new term which the 
oflerer has had no opportunity of exa- 
mining, he is in fact merely making a 
counter-offer. The effect of such a coun- 
ter-offer in the eyes of law is to destroy 
the original offer. An offer once refused 
is dead and cannot be accepted unless 
renewed. The question whether the terms 
added are intended to be part of the 
contract or are merely in the nature of 
enquiries for further information has to 
be decided by the Court in individual 
cases bv looking into the effect of the 
words used in particular cases and there- 
bv gathering the intention of the parties. 
AIR 1961 Ker 21 (23) = 1960 Ker LT 
574 (DB). 

(10) Where after rejecting the counter 
proposal the offerer repeats his original 
offer and the offeree accepts the same a 
binding contract arises between the par- 
ties. AIR 1938 Cal 343 (346). 

(11) It is not every slight variation in 
the acceptance that would affect the vali- 
dity of a contract. It must be a material 
variation to bring about that result. 
(1908) 2 Sind LR 7 (8, 9) (DB). 

3. Manner of acceptance. — (1) Where 
a person in an offer made bv him to 
another person expressly or impliedly 
intimates a particular mode of acceptance 
as sufficient to make the bargain binding 
it is only necessary for the other person 
to whom such offer is made to follow 
the indicated mode of acceptance; and if 
the person making the offer expressly or 
impliedly intimates in bis offer that it 
will be sufficient to act on the proposal 
without commimicating acceptance of it 
to himself, performance of the conditions 
is a sufficient acceptance, without noti- 
fication. AIR 1952 Cal 691 (696) •• AIR 
1937 Bom 39 (43) = ILR (1937) Bom 

763 . 


(2) Where a letter makes offer for sale 
of property, directing that purchaser 
should write about acceptance to a cer- 
tain person and the intending purchaser 
instead of so writing communicates direct- 
ly with the seller, there is no contraven- 
tion of Section 7 as to render contract 
not binding on seller. AIR 1936 Cal 87 
(91) (DB). 

(3) Assent must be by express words or 
positive conduct. AIR 1927 All 407 
(410) * 49 All 674 (DB) *• AIR 1914 
Lab 436 (438) = 1913 Punj Re No. 92 
(DB) . 

(4) Where a constituent of a bank 
^ter a notice enhancing the rate of 
interest renews his over draft account 
and also obtains further advances it must 
be taken that he has accepted the implied 
proposal of the bank contained in the 
notice to keep alive his account and to 
make further advances only at the higher 
rate of interest and therefore is bound 
to pay such interest. AIR 1968 Cal 644 
(648). 

(5) The law does not cast a duty on 
the person to whom an offer is made to 
reply to that offer and hence acceptance 
cannot be inferred from the silence of 
the offeree. AIR 1927 All 407 (410) * 
49 All 674 (DB) •* AIR 1939 Cal 600 
(601) ** AIR 1930 Lah 374 (376) (DB) ** 
AIR 1917 Mad 13 (14) (DB). 

(6) There is one further case in which 
there may be acceptance by conduct 
which is not covered by Sections 7, 8 
and 9. It is when trade or mercantile 
usage or local usage can be invoked to 
import into the transaction a promise by 
the promisee which is not made either ex- 
pressly or impliedly. AIR 1927 All 407 
(409) » 49 All 674 (DB). 

(7) Acceptance of proposal — Can 

in a form other than Sections 7 and 8. 
AIR 1968 AU 292 ( 294) = ILR (1968) 1 
AU 60. 

(8) Offer Acceptance cannot be by 
serving copy of plaint in a suit for 
performance through Court. AIR 1#69 SC 

1167 (1169) » (1960) 3 SCJ 641. 

Section 8 — Note 1 

fl) In ceise where an offer asks ^ 
an act the performance of the desirw 
act without any further communication 
of the acceptance is sufficient to rendtf 
the offer a promise. AIR 1964 Pat 1* 
(16) (DB). 

(2) Where an aunt promised JJ?Jf 
chase and settle property on her niece u 
she resided with her and after the 
chase also wrote a letter to thrt efre« 
whereupon the niece resided with ner. 
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9. Promises, express and implied. — ^Tn so far as the proposal or acceptance of 
any promise is made in words, the promise is said to be express- In so far as such 
(woposal or acceptance is made otherwise than in words, the promise is said to be 
imj^ed. 


Seetlon 8 — > Note 1 (oontd.) 

the letter coupled with the conduct of 

niece constituted a binding contract which 

was specifically enforceable. AIR 1916 

PC 9 (13) • 48 Ind App 138 = 39 Mad 

509. 


(3) A surety asked the creditor by 
letter to advance money to the debtor to 
certain amount and made himself res- 
ponsible for the amount. The letter did 
not contemplate any commimication of 
acceptance- It was held that the advance- 
ment of money amounts to acceptance 
of the proposal and the contract of 
guarantee was complete. AIR 1928 Lab 
938 (939). 

(4) Where a par^ accepts a payment 
offered in full satisfaction of his claim 
without any objection, it should be deem- 
ed that he has accepted it on the condi- 
tion on which it was offered and it is 
not open to him to say subsequently that 
ha accepted the payment in part satisfac- 
tion of his claim. AIR 1963 All 745 (745, 
746). 


(6) The acceptance of the cheque by 
the landlord of the tenant was the accep- 
tance of a consideration. AIR lOftS All 
745 (746). 

(6) Section 5 must be read subject to 

provisions of Section 8. (1959) 10 STC 

74 (81) (Pat) (Dt>>. 

(7) Provisions .ontained in Section 8 

are not exhauative but illustrative- AIR 
1968 All 29 ,294) =* ILR (1968) 1 All 

60. 

(8) Section 8 is an illustration of 
implied acceptance of proposal. AIR 1968 
All 292 \ra4) -= ILR (1968) 1 All 60. 

(9) 111 order that acceptance of the 
proposal be inferred the acceptance of 
the coniideration must be unconditional. 
AIR 1968 Bom 294 (296) *= 69 Bom LR 
843. 

(10) A notice communicating to its con- 

stituents the decision of the bank to 
raise the rate of interest from a certain 
date may not amoimt to an express pro- 
posal within meaning of Section 2 (a) 

but it nevertheless contains an implied 
proposal to the effect that if the consti- 
tuent wanted to keep alive his overdraft 
account with the bank or desired to take 
further advance from bank it could be 
done only on the terms contained in the 
notice. This implied proposal invites from 
him in the words of Section 8 a 'recipro- 
cal promise' to pay interest at the higher 
rate AIR 1968 Cal 644 (646, 647) - 

ILR (1959) 2 Cal 252. 

(11) Proceedings under Section 146 
Cr. P. Code — Applicant making offer to 
decide the case on statement made on 


special oath by P — P apart from being 
father and brother of some of the oppo- 
site parties also advocate for all the 
opposite parties empowered under 
Vaknlatnama to do all which oppo.site 
parties could have done in the ease 
Held, as soon as P accepted the offer a 
binding contract- came into existence 
between applicant and opposite parties. 
1969 Cri LJ 70 =» 1968 All LJ 457. 

(12) Decree-holder agreeing under com- 
promise to accept les.s than decretal 
amount if paid before fixed dale — Delay 
in depositing amount — Withdrawal of 
deposit by decree-holder — Decree-holder 
must be deemed to have condoned delay 
and accepted pavment in full satisfaction 
of his claim. AIR 1961 All 91 (92). 

(13) Plaintiff accepting payment offered 
on condition that it .should be in full 
satisfaction of his claim — Plaintiff can- 
not subsequently say that he accepted it 
in part satisfaction and sue for balance. 
AIR 1965 All .34 (36. .37). 

(14) Condition impo.scd unilaterally 
after acceptance of offer is not valid. 
1964 Rai LW 416. 

(15) Company’s claims against railway 
pending — During pciulcni v railway 
sending cheque making it clear that it 
was in full and final settlement — Com- 
pany held must be deemed to have 
accepted implied condition that cmounl 
was tendered in full settlement. AIR 1966 
All 104 (104). 

Seetloo 9 — Note 1 

(1) A contract mav be either express or 
implied- It mav al.so be of mixed rharnc- 
ter. that i.s partly express and partly im- 
plied. AIR 1942 Lah 47 (49) = ILR (1943) 
Lah 28 (DB). 

(2) An "express contract" means the 
reciprocal promises contained In the words 
of the contract or resiilting from a true 
construction of them and excludes stipula- 
tions which mav arise out of any usage or 
custom or which may be inferred from the 
conduct or course of dealings between 
the parties. AIR 1958 Andh Pra 550 
(554) (DB). 

(3) Contract whether implied or ex- 

express gives an equal cause of action. AIR 
1925 Lah 174 (174) •• (1912) 16 Ind Cas 

609 (610) (DB) (Mad). 

(4) The question of an express contract 
as well as an implied contract is one of 
inference to be drawn from the facts. 
(1912) 16 Ind Cas 609 (610) (DB) (Mad). 

(5) An express contract can be proved 
by written or spoken words which consti- 
tute an aj^ement between the parties 
while an implied promise may be proved 
by circumstantial evidence of an agree- 
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Section 9 — Note 1 (contd.) 

ment. AIR 1942 Lah 47 (49) = ILR 

(1943) Lah 28 (DB). 

(6) A covenant to repay is implied in 
every transaction of loan- AIR 1934 Pat 
433 (435). 

{!) Where a person after receiving a 
notice from his bank which impliedly 
proposes to him that it would keep hia 
overdraft account alive and also make 
further advances only at a higher rate of 
interest, renews his overdraft accoimt and 
also obtains further advances it is to be 
taken that he has agreed to pay the 
higher rate of interest stipulated by the 
Bank. AIR 1958 Cal 644 (646) (DB). 

(8) A person accepting money for ap- 
propriation upon a certain contingency is 
under an implied promise to refund the 
same if the contingency does not arise and 
there is no appropriation of the amount. 
AIR 1957 All 799 (801) = ILR (1957) 1 
All 465 (DB). 

(9) Under an award made on reference 
to arbitration regarding disputes between 
A and B, C as surety of A paid the 
amount found due to B. On reference 
being discovered to be void, C filed a suit 
against A for the recovery of amount. 
Held lhat there was an implied contract 
bclwcen C and A for reimbursement of 
Iho amount paid and therefore the suit 
was maintainable. AIR 1939 Lah 187 
(188). 

(10) Wherever a contract for work is 
found to be invalid it is always assumed, 
unless the express contract excludes it* 
that there is an implied contract to pay 
the person who has to do the work rea- 
sonably for the work done by him. AIR 
1941 Mad 887 (887, 888). 

(11) In cases where the relationship of 
principal and agent subsists agent’s claim 
for extra remuneration on implied con- 
tract is enforceable. AIR 1915 Mad 931 
(934) (DB). 

(12) Where the course of dealings be- 
tween A and B shows that A to whom B 
was despatching goods on accoimt for 
sale was debiting B with losses arising 
not only on the consignments of his own 
goods but also on the consignments of 
goods which belonged to his constituent 
and that B without demur sent mere 
goods in discharge of that liability it was 
held that these circumstances gave rise 
to the inference that B had undertaken 
a personal liability for the losses incurr- 
ed on the constituent’s consignments also. 
AIR 1935 PC 164 (157). 

(13) An implied contract to pay com- 
pound interest may be implied from long 
course of dealings between parties. AIR 
1920 PC 61 (62, 63) - 17 Ind App 17 — 
44 Bom 474. 


(14) The owner whose goods have 
been converted by another can bring a 
suit against the other for the sale pro- 
ceeds as for money had and received 
based on an implied contract of agencv 
AIR 1953 Madh B 38 (39). 

(15) Although there may be no exnreas 
contract there is an implied obligation 
on all persons who are in possession of 
land as tenants to pay the rent Tl R 

(db?. 

(lb) Nearly every contract of neces- 
leaves matters which are to be im- 
phed and what matters are implied in 
any contract must be determined with 
reference to the surro unding circum-* 
stMces and the parties who made them 

^ 824"Vb?® ^ 

(17) Promises which although have not 
^en made either expressly or impliedly 
by the offeree can be imported into 
transactions under trade, mercantile or 
local usage wherever such usage can be 
invoked. AIR 1927 All 407 (409) = 49 
All 674 (DB). 

(18) Unless there is a mercantile 
usage, no interest can be imported into 
a contract containing no stipulation to 
that effect either under Hindu or 
English law. (1863) 9 Moo Ind App 256 
(266, 267) (PC). 

(19) A promise which is excluded by 
the express terms of the contract cannot 
be implied into it. AIR 1941 Mad 837 
( 888 ). 

(20) It is not competent to the tiav- 
emment to contract so as to fetter its 
freedom of future executive action which 
it must have to protect the welfare <rf 
the State and no contract which would 
have such effect can be implied against 
it. AIR 1947 PC 29 (31). 

(21) Provisions do not contemplate an 

implied contract between Govemmrat 
and any other person — Forest contrac- 
tor accepting rules of the auction 

sales and depositing the earnest money 
— Contract, before it could be accepted 
resulted in cancellation due to failure of 
bidder to pay the part consideration — 
Re-auction by Government resulting In 
deficiency — ^ Enforcement of deficiency 
as arrears of land revenue cannot be 
made — There is no implied contract and 
Section 155 (b) of Madhya Pradesh 

Land Revenue Code does not apply. 
AIR 1967 SC 203 (206) » (1966) 3 SCR 
919. 

(22) Where in a contract, it is stated 
that the Railway Administration will not 
be liable for anything that may happen 
to the suppliers' commodities until the 
same passed into the physical posse ssiro 
of the Railway Administration as a buyw’, 
in the absence of any contract express 
implied, that the supply of wagons by uie 
railway would be a condition precedw 
to the supply of the commodities bv tM 
supplier, su^ an implied contract cannot 
be inferred. AIR 1960 Pat 87 (96). 
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CHAPTER n 


OF OONTRACrS, VOIDABLE CONTRACTS AND VOID AGREEMENTS 


10. What agreements are contracts. — All agreements are contracts if they are 
made by the free consent of parties competent to contract, for a lawful considera- 
tion and with a lawful object, and are not hereby expressly declared to be void. 

Nodiing herein contained shall affect any law in force in ® [India] and not 
hereby expressly repealed by which any contract is required to be made in wnt- 
ingt or in the presence of witnesses, or any law relating to the registration of 
documents. 

[•1 Substituted for ‘Tart A States and Part C States”, by the Part B States (Laws) 
Act, 1951 (3 of 1951). S. 3 and Sch. (1-4-1951). 

[f] See e. g. Ss. 25, 28, Expl. (2) of this Act; the Copyright Act, 1957 (14 of 1957). 

S. 19; First Schedule; the Apprentices Act, 1961 (52 of 1961) S. 4; the Carriers 
Act, 1865 (3 of 1865), Ss. 6 and 7; Companies Act, 1956 (1 of 1956), Ss. 12, 29, 
30, 46 and 108 — T. P. Act, 1882 (4 of 1882), Ss. 54, 107. 


SECTION 10 — SYNOPSIS 
1. Essentials of contracts. 

Z, Parties* intention to execute docu- 
ment — Effect of. 
t. Written agreements. 

4. Oral contracts. 

5. Parties to contract. 

6. Formalities prescribed by law In 

force. 

7. Construction of contracts. 

(a) Nomenclature of deed — If 
conclusive. 


8. Implied terms. 

X. Elssentials of contracts. — (1) An 

agreement is an act in the law whereby 
two or more persons declare their wn- 
sent as to amy act or thing to be done 
or forborne by some or one of those 
sons for the use of the or ^her 

of (1912) 6 Sind LR 278 (280) 

AIR 1966 Mys 118 ( 122 )= (1965) 1 Ws 
LJ 546 (DB) •• AIR 1960 Pun] 585 (587, 
588)= ILR (1960) 2 Punj 676 (DB). 

(2) A contract is a consensual act the 
parties being free to settle 

they please. AIR 1®®® 

ILR (1957) Mad 212 (DB) ** AIR 1961 
Punj 314 (316)= 83 Pun LR 302 (DB). 

(3) Pair rent not fixed — ^^®®“^J 

for rent is valid. AIR 1969 

yjiuA 473 (476, 477)= (1969) 1 Mad LT 

122 * 

(4) A promise which is voluntary and 
by which the parties do not intend to 
create any legal obligation cannot 
amount to a contract. AIR 1953 Pat 231 
(233)= 32 Pat 152 (DB). 

(5) In spite of the fact that an agree- 
ment is embodied in a document the par- 
ties could show even by oral evidence 
that when the document was signed they 
Intended that it should not operate as 
an agreement and therefore there ta no 
contract at all. AIR 1936 PC 70 (74) — 
63 Ind App 128= 59 Mad 446. 

[See also (1969) 1 Comp LJ 153 (Cal). 
(Contract of Insurance — Nature of e^- 
^nce to show that terms of policy do 


not represent true intention can be ad- 
duced — Section 92, Evidence Act is no 
bar.)] 

[See however AIR 1965 Punj 25 (26, 

27)= 66 Pun LR 1141 (DB).] 

(6) It is upon the party who pleads 
that the contract upon which he is sued 
was not intended to be acted upon to 
prove the allegation. ILR (1950) All 
32 (45) (DB). 

(7) So long as one of the parties to 
the transaction could back out of it at 
his choice there can be no concluded or 
binding contract between the parties al- 
though they may have agreed upon 
many of the material terms. AIR 1955 
Cal 210 (215) (DB). 

(8) A clause in a concluded contract 
which is in no sense continuing one giv- 
ing an option to one party to cancel the 
contract is void and unenforceable. AIR 
1957 Mad 82 (86)= ILR (1957) Mad 315 
(DB). 

(9) Any stipulation unilaterally intro- 

duced by a party into an instrument 
handed over by him to the other 
would not constitute a contract unless 
agreed to by the other. AIR 1957 J and 
K 7 (7) •• AIR 1961 Mad 281 (282) = 

(1961) 1 Mad LJ 244 •• AIR 1961 Punj 
66 (70)= 63 Pun LR 152 (DB). 

[See however AIR 1964 Mad 474 
( 476 )= 77 Mad LW 115.] 

(10) In commercial contracts, time is 
ordinarily of the essence of the contract. 
AIR 1961 SC 1295 (1296)= (1961) 3 SCR 
845= 63 Bom LR 962. 

(11) Where two adults enter into a 
valid contract the default of one to do 
something as undertaken by him under 
the contract is not sufTicient to deprive 
the other of the right to specific perform- 
ance of the contract. AIR 1951 Mad 
612 (615, 616). 

(12) The persons designated In the 
contract as parties to it cannot show by 
evidence that in reality some other per- 
sons and not they intended to Incur obli- 
gations under the contract. AIR 1956 
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Bom 165 (167) ** AIR 1963 PunJ 538 

(545)= ILR (1963) 2 Punj 463 (DB). 

[See also AIR 1968 Bom 156 (167)= 69 
Bom LR 186 (DB). (Terms of contract 
express or implied are only binding on 
the parties to the contract.)] 

(13) An agreement between man and 
worn I n both sui juris, to marry is a con- 
tix the promise of each being the con- 
sid ..ition for the promise of the other. 
Ahv 1947 Pat 132 (134). 

il4) In a Hindu family a betrothal is 
in the nature of a contract to which the 
Contract Act is applicable. AIR 1950 AU 
592 (594)= ILR (1952) 2 All 681 (DB). 

(15) An agreement between the 
parents of a minor boy and a minor girl 
to arrange for the marriage between the 
minors is a mere nudum pactum and 
not a contract. AIR 1947 Pat 132 (134). 

(16) An arbitration agreement which 

satisfies the requirements of the section 
is a contract. AIR 1947 All 406 (407) 

(DB). 

[See also AIR 1959 Cal 603 (606)= 63 
Cal WN 128. (Agreement that disputes 
to be settled by arbitration in New 
York according to Rules of American 
Arbitration Association — Not vague.)] 

(17) A settlement in a conciliation 
proceeding after it has received the as- 
sent of the conciliator does not retain 
the character of a contract as between 
the original parties to the dispute. AIR 
1965 Bom 146 (150)= 67 Bom LR 1 (DB). 

(18) A compromise decree is creature 
of agreement on which it is based and 
is subject to all Incidents of such agree- 
ment, that it is but a contract with the 
command of a judge superadded to it 
and in construing its provisions funda- 
mental principles governing construction 
of contract are applicable. AIR 1969 All 
296 (303)= 1968 All LJ 225 (FB). 

(19) A partition arrangement which 
contains a stipulation that the co-shmer 
who wishes to sell his share must offer 
the option of purchase to other co- 
sharers at price to be determined by 
respectable persons is a completed con- 
tract which is capable of being enforc- 
ed. 1956 Andh WR 801 (803, 804). 


(20) Although a permit-holder for a 
stage carriage, by reason of a condition 
in the permit, is under an obligation to 
carry for remuneration mails when 
ed upon to do so by the postal authori- 
ties yet the agreement entered into by 
him with the postal authorities is none- 
theless a contract inasmuch as it is an 
agreement between two competent par- 
ties with their free consent and Is sw 
ported by lawful consideration. AIB 
1955 SC 459 (463) = 1955-2 SCR 83, 


(21) A control regulation whldi r^ 
quires the owner of goods to sell it « 
a certain price and in certain qu^tittes 
only to the quota holders as dlrectea by 


an authority no doubt places restrictions 
on the freedom of contract of the owners 
but that does not mean that when the 
owner agrees to sell a quota holder at 
the specified price the quantity fixed by 
the authority there Is no consensus ad 
idem between them and therefore no 
contract. ILR (1956) Andhra 502 (507. 
509). 


(22) Incidence of any Insurance con- 
tracts in India are on the same footing 
as in England and the agreement is not 
enforceable by law if the basis of the 
agreement Is broken. AIR 1959 Pat 102 
(106) (DB). 

(23) An undertaking executed to the 
Court by a person whereby he agreed 
that if ttie decree-holder who was given 
possession of the property decreed did 
not restore it in the event of his failure 
In the appeal he would make compensa- 
tion to the Court to the extent of a cer- 
tain amoimt is an agreement which 
satisfies all the requirements of Sec- 
tion 10 of the Act and is therefore a 
contract. In the intrinsic natere of the 
agreement there is nothing which would 
make It unenforceable. AIR 1931 Oudh 
99 (102)= 6 Luck 601 (SB). (AIR 1931 
All 189, Dissented from.) 

(24) An agreement by a party to do 
something can be proved by evidence of 
his conduct even if there is no oral evi- 
dence of the agreement itself. AIR 1944 
Nag 124 (126)= ILR (1944) Nag 101 (DB). 

(25) The admission of the defendant 
that he received earnest money from 
plaintiff Is evidence against him to show 
that there was a concluded contract of 
sale between them. AIR 1957 Madh B 
190 (191). 

(26) In contracts for sale of immovable 
property, time is generally not of the es- 
sence of the agreement. The proper 
criterion is to ascertain whether agree- 
ment goes to show that It was the in- 
tention of the parties that time should 
be of the essence of the contract for the 
sale of immovable property. 1967 Raj 
LW 498= ILR (1967) 17 Raj 917. 

(27) Courts cannot absolve a party 
from liability to perform his part of the 
contract on groimds of hardship. (196^ 
1 SCWR 765. (AIR 1960 SC 588 (594, 
Rel. on.) 

(28) If for *amlcable settlement parties 
agreed to abide by certain terms it can- 
not be said that such an agreement M 
without consideration. (1966) All WB 
(HC) 134. 


(29) A contract entered into in 
nee of a legal provision continues to be 
legal even after the legal provlsdlcm 
eases to be effective and a plea tM* 
be contract, when it was to be enforc^ 
ras not hit by any subsisting law Is om 
pen to the party seeking to enfo^ » 
^ 1003 AU 206 (209)- 1902 AU U 

67 (DB). 
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“rri® “ ^ (contd.) , 

doctrine of prl- 
mSt**mn™**?*^* ^ consideration 

execute docu- 
S'to^l^^r^fl^J agreement *^hich 

carried out by a deed afterwards 

^®®^ completed con- 
r!?Stn!?+ ^ found in the deed. The 

173 Ind Cas 88 (89, 90) (PC). 

There is only a provisional agree- 

concluded contract be- 
r^lf parties where in order to 

make the agreement a binding contract 

and should take certain steps 

not been taken. 

Whether intention to have formal 
document drawn up postpones foJSt- 
tlon of contrart depends on circum- 

Mad 752 

(WM)‘?|’cR slf ”** = 

doctimTny^ontaiS^^ contricr^^ 

tween the parties is a condition or the 

bargain then unless such 
a document is executed there can be ^ 
enfo^eable contract between the par- 

condition is 

fulfilled or because the law does not re 
cognise a contract to enter into a con- 
tract. AIR 1933 PC 29 (31) = 60 Cal 

ft®?nT ** Sind 

^49 (153) (DB) 
AIR 1942 Pesh 33 (34, 35) (DB). ^ 

A^® Pa^'ties to a bargain 
contemplate the execution of a further 
contract merely as an expression of their 
desire^ to the manner in which the 
transaction already agreed to will in fact 
go through, the non-execution of such a 
document will not affect the finality and 
the binding character of the contract 

between them. AIR 
PC 29 (31)= 60 Cal 980= 60 Ind 
^PP 2^7 •* (1911) 9 Ind Cas 104 (105) 

/RSI 149 (153) 

(DB) •* AIR 1967 Mys 156 (158, 159). 

(6) Unregistered document — Execut- 
agr^lng to sell properties and exe- 
cute a document of conveyance when- 
^er demanded — Document held, mere- 
agreement to sell and a suit for 
specific performance could be based on 

♦5 j xf'"® ^be document men- 

executants had received sale 
wnmderation or that possession had been 
b^ed over did not mean that It 
was a de^ of conveyance — Agreement 

formal deed of conveyance 
specifically enforced. AIR 1969 
IM ■*21)= (1969) 2 Mad LT 

bSh air 1937 

Mad 22 held overruled by AIR 1943 Mad 


Evidence of concluded contract. 

(7) Where it is a point In 1 s«?up in a 

thf obfecf of started with 

Sii] ® contract were 

to bargaining or had resulted 
in the formation of a contract 

Sion should depend on the intention of 

fa?ts^^ri ® ascertained from aU the 
facts and circumstances of that particu- 
lar case. AIR 1951 All 93 (97)= ttr 

— (1968) 2 SCR 565 ** AIR 

(Supp) 

Delhi 68 (70, 71) (DB) ** Arp 
AIR 16^- 

2 Mad LJ 25 (DB) ** ATR 
1962 Pat 28 (30) (DB) ** AIR i960 cS 

?9l (DB).”®’ ”®’ ^ ° Si 

(8) When words of contract are clear 
and unambiguous there is no scope f?r 

finnT*n^ hypothetical considera- 

tions or supposed intentions of the oar- 

V^lcR 

agreement is a com- 
pleted bargain or merely a orovisionni 

depends on the iiftention of 

iffP deducible from the langu- 

age used while negotiations take a 

-H, 041 All 377 

(383)— ILR (1941) All 741 (DB) ** ATR 

1968 Raj 129 (135)= 66 ITR 1 (DB^** 
(FB) (148)= 1961 All L.J 831 

(10) In order to find out whether the 

frart^or'^n:;? concluded a binding'com 

negotiations and the 
correspondence should be looked at as 

AIR 1921 Nag 42 (44) = 17 Macy r w 
1 AIR 1920 Mad 177 (179) (DBK ^ 

®x concluded contract has 
® question of fact to 
^ determined in each case by a consi 
deration of all the relevant circum- 

cannot be con- 
cluded by the parties’ or the solicitors’ 
description of the situation either as a 
contract or negotiation. AIR i960 Pal 
752 (754) = ILR (1961) 1 Cal 799 (DlS 

(12) The conduct of the parties in 
acting upon the contract before the for- 
mal agreement is drawn up Is clear evi- 
dence of the fact that they did not in- 
tend the execution of a further contract 
as a condition or a term of the bargain 
AIR 1942 Pesh 33 (34. 35) (DB) •• 
(1969) 1 Mad LJ 557 = 82 Mad LW 379 
*» AIR 1964 Mad 52 (53) = (1963) 2 
Mad LJ 330 •• (1964) 68 Cal WN 611. 


(13) The subsequent waiver by a party 
of any of his rights is irrelevant to the 
question whether a binding contract 
came into existence between the parties 
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on the day on which it is alleged to 
have been entered into. AIR 1955 Cal 
210 (215) (DB). 

(14) Where a lease deed stipulates 
sale of land if lessor was ever required 
to sell and if lessee agreed to purchase 
at a reasonable price, the stipulation 
cannot be a completed contract. AIR 1969 
Assam 43 (45). 

3. Written agreements. — (1) A 
written agreement is an instrument 
whereby parties perform the act declar- 
ing their consent as to any act or thing 
to be done or forborne .by some or one 
of those persons for the use of the 
others or other of them through the 
process of writing. (1912) 6 Sind LR 278 
(280). 

(2) There is an essential difference be- 
tween a written agreement and a docu- 
ment which merely embodies the terms 
of an agreement. Such document may 
be evidence of the agreement but is not 
the agreement itself; unless it be also 
the instrument whereby the assent of 
each party has been expressed. (1912) 
6 Sind LR 278 (280). 

(3) It is not necessary for the exist- 
ence of a written agreement that the 
parties should put their signatures to 
the document embodying the terms of 
the agreement because the plain accept- 
ance of a document containing all the 
terms is sufficient. AIR 1956 All 725 
(;28) = ILR (1957) 1 All 232 (DB) *• 
A.IR 1968 Raj 89 (92-93) = 1967 Raj LW 
129 ** AIR 1965 Cal 404 (406) (DB). 

(4) Where it is definitely ascertained 
that a party who has signed an instru- 
ment intended to be bound by it as a 
concluded contract the fact that his 
signature is not at the end of the docu- 
ment as is usual but at some other 
place in it will not render the execution 
of it ineffective. AIR 1955 Raj 91 (92, 93) 
= ILR (1955) 5 Raj 427 (DB). 

(5) Contract in writing does not r^ 
quire signature of both parties. A bond 
executed by a party and delivered to 
the other party and accepted by him 
completes the agreement between the 
parties and in law this amounts to a 
contract in writing. AIR 1916 Cal 771 
(773) (DB) •* AIR 1963 Pat 160 (162) 
= 1962 BLJR 942 (DB). 

(6) When a contract is reduced into 
writing the previous negotiations, whe- 
ther they resulted in a binding agree- 
ment or not is presumptively merged in 
the writing. AIR 1945 Lah 35 (40) = ILR 
(1944) Lah 578 (DB) ** (1968) 9 Guj LR 
1082. 

4. Oral contracts. — (1) An oral con- 
tract by which itself the parties intend- 
ed to be bound is valid and enforceable. 
AIR 1946 PC 97 (99) = 73 Ind App 98 = 
ILR (1946) Kar (PC) 94 = BLR (1946) 
Bom 694. 

(2) An agreement of re-sale is not re- 
quired by law to be reduced to the form 


of a document. ILR (1950) All 32 (38) 
(DB). 

(3) A contract to pay does not require 
a writing. AIR 1944 Nag 124 (126) = 
ILR (1944) Nag 101 (DB) •* AIR 1968 Raj 
278 (280) = 1968 Raj LW 163. 

(4) Where the owner of a premises 
accepted only orally the proposal made 
to him by another to take on lease the 
premises it was held that there was only 
an oral contract to lease and not a lease 
in writing. AIR 1938 Cal 136 (138) = ILR 
(1938) 1 Cal 563 (DB). 

(5) Oral agreements require clearest 
and most satisfactory evidence. (1941) 
43 Pun LR 97 (103) (DB). 

(6) A mere reference to a future for- 
contract in an oral agreement does 

not prevent a binding bargain between 
the parties. AIR 1968 SC 1028 (1031) 

B (1968) 3 SCR 387. 


5. Parties to contract. — (1) A con- 

tract implies two parties. AIR 1016 Cal 
771 (2) (773) *• 1958 MPLJ 410 = 1958 
Jab LJ 464. 

(2) A contract can only be bilateral. 
The same party cannot be a party to 
a contract on both sides and hence there 
can hardly be a contract between A on 
the one side and A and B on other side. 
AIR 1958 Bom 467 (468) = ILR (1958) 
Bom 428 (DB) *• (1968) 9 Guj LR 1082. 

(3) In an ordinary contract to sell 
immovable property the personality of 
the party is not usually material. It is 
sufficient if the identity of the p\ir- 
chaser is ascertainable. It is not necM- 
sary to utter the actual name imless the 
personality is an essential part of the 
contract. AIR 1960 Cal 752 (757. 758) = 
ILR (1961) 1 Cal 799 (DB). 

(4) Contract — ‘A’ contracting with 
*B' for purchase of goods from ‘B’ 

‘B’ independently arranging with C for 
supply — There is no contract betw^ 
*A’ and ‘C’ for want of privity — 

if goods are not supplied, C boimd to 

return money to A for 

vmjtist enrichment.’ AIR 1969 Cal 496 

(509, 510, 514) (DB). 

Devolution on death of party. 

(5) Where there is no express or m- 

plied condition in a contract that tne 
contracting party should co^mue w 
live for its continued subsistence tne 
contract survives the maker of it 
devolves on his personal repr^ntativw 
both in respect of the benefit ^d XM 
burden of it. ILR (1952) 2 Cal 

(165) (DB). ^ ^ 

Competency to contract, 

(6) In the case of a statutory 
who is incompetent to make W c® 
tract except in compliance ^Jth 
formalities prescribed by statutes there 
is no inherent disqualification or 

competency to make a ajr 

the case of a minor or a limatlc. Ai« 

1955 Assam 33 (44) (DB). 
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(7) A minor cannot enter into a con- 
tract of partnership. Fact that the 
minor was represented by his guardian 
would not make the agreement valid, as 
a minor can only be admitted to bene- 
fits of partnership under the law and 
cannot be made a partner even by his 
guardian. (1962) 45 ITR 170 (Cal) (DB). 

(8) A contract to be specifically en- 
forced by Court must, as a general rule, 
be mutual, that is to say such that it 
might at the time it was entered into, 
have been enforced by either of the 
parties against the other of them. The 
relevant date on which this test of 
mutuality is to be applied is the date of 
contract itself and not the date on 
which it is sought to be enforced. Where 
an infant plaintiff claims under a F>arty 
who himself could have obtained spe- 
cific performance, such infancy is no 
ground for refusing specific performance. 
AIR 1969 Mad 470 (473) » (1969) 1 
Mad LJ 427. 

6. Formalities prescribed by law In 

force.-;- ( 1 ) Where the law has 
prescribed certain formalities those 
formalities should be complied with to 
create a contract capable of attaching 
liability. AIR 1930 All 118 (120) (DB). 

(2) A party acting upon a contract 
required by law to be executed in a 
particular manner but not so executed 
cannot sue for breach of such contract. 
AIR 1937 Rang 378 (380). 

(3) Where the law prescribes that a 
v^did contract could be executed only 
in a certain form and no other the 
Court cannot look at the terms of a 
contract which h 2 is not been executed 
In that form even to determine the 
nature of transaction entered into be- 
tween the parties. AIR 1956 Punj 181 
(184) = ILR (1956) Ptinj 1279 (DB). 

(4) Where a statute requires an 
agreement to be ‘in the form’ or ‘in ac- 
cordance with the form' prescribed by 
it, then unless the contrary is clearly ex- 
pressed, it is a sufficient compliance with 
ttie statute if the agreement is substan- 
tially in the form. An immaterial varia- 
tion in such a case does not amount to 
a violation or non-compliance with the 
provisions of the statute. AIR 1956 All 
725 (728) = ILR (1957) 1 All 232 (DB). 

(5) The failure to conclude a contract 
in accordance with the provisions of a 
special law which are not mandatory 
does not render the contract unenforce- 
able.. AIR 1957 Madh B 190 (191). 

(6) Where the bought and the sold 

no^ have by the Bye-laws to be in 
writing and in the prescribed form and 
if there be any discrepancy tetween the 
^o, there is no concluded contract. AIR 
1M8 SC 1308 (1310) » (1908) 3 SCR 

480. 

Government contracts. 

(7) Under Sec. 30 of the Government 
of India Act of 1919 a contrart to be 


enforceable by or against the Secretary 
of State for India had to comply with 
ite provisions and as sub-section (2) of 
mat section implied the execution of a 
document oral contracts were complete- 
ly excluded by the section and there- 
jore could not be enforced. AIR 1941 
^1 377 (384) = ILR (1941) All 741 (DB). 
•• AIR 1952 Pat 393 (403) (DB). 

(8) Considering Section 175 (3) of 
Government of India Act (1935). a con- 
tract may be validly made by corres- 
pondence or by tender and its accept- 
^ce or by informal documents. AIR 
1958 Andh Pra 533 (538) (DB) •* AIR 
1957 Assam 159 (160, 161) = ILR (1956) 
8 Assam 1 (DB) •• AIR 1941 All 377 
(384) = ILR (1941) All 741 (DB) ** AIR 
1969 Bom 163 (171) = 70 Bom LR 364 
•• AIR 1967 Mys 156 (158, 159) *• AIR 
1964 Punj 230 (231) •* AIR 1962 Mani- 
pur 47 (51). 

[See however AIR 1966 SC 1724 (1726, 
1728) = (1964) 3 SCR 774 •* AIR 1968 
Mys 279 (282, 283) = (1967) 1 Mys LJ 
533 (DB).] 

(9) A contract executed by a person 
who was not authorised by the Gover- 
nor-General under sub section (31 of 
Section 175 of the Government of India 
Act, 1935 was held to be not capable of 
binding the Government. AIR 1955 
Assam 33 (41) (DB) ** AIR 1965 Cal 
191 (194, 195) •• AIR 1959 Bom 56 (58) 
= 1958 Nag LJ 142. 

(10) Where a contract is not in strict 
conformity with the provision of Sec- 
tion 175 (3) of the Government of India 
Act (1935), such contract though un- 
enforceable against the Government, is 
binding upon the officer, who actually 
made the contract under Section 230 (3) 
of the Contract Act. AIR 1954 SC 236 
and AIR 1962 SC 113 Followed. AIR 
1962 Pat 372 (375) = 1962 BLJR 480. 

(11) See also Article 299, Constitution 
of India. 

7. Construction of contracts. — ( 1 ) 

A contract should be construed 
as a whole in order to determine the 
rights of the parties thereto. AIR 1958 
Cal 21 (23) (DB) ** AIR 1956 Bom 151 
(153, 155) •• 1955 BLJR 93 (94, 95) (DB). 
•• AIR 1964 SC 1526 (1531). (The question 
whether the impugned contract is trans- 
ferable must depend upon the language 
of the contract interpreted in the light of 
surrounding circumstances.) ** AIR 1962 
SC 378 (385) = (1962) 3 SCR 7G9 ** 

AIR 1969 All 296 (303) = 1968 All LJ 
225 (FB). (Entire contract must be taken 
as constituting an organic synthesis, em- 
bodying provisions which balance in the 
sum of reciprocal rights and obliga- 
tions. It is through the prism of that 
principle that the terms of compromise 
decree must be analysed). **(1969) 23 
STC 374 (377) (Mad) (DB) *• AIR 1968 
Cal 496 (499) = 69 ITR 139 (DB) •• 

AIR 1967 Cal 99 (104) » 70 Cal WN 
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623 (DB) ** (1966) 2 ITJ 697 = 64 ITR 
45 (Guj) (DB) *• AIR 1966 Punj 438 
(440) = 68 Pun LR 522 (FB) *• 1969 
MPLJ 911 = 1960 Jab LJ 827 (FB) •• 
AIR 1964 Raj 184 (189, 190) = ILR (1964) 
14 Raj 107 (DB) ** AIR 1960 Mad 480 
(481) = 1960 Mad WN 489 (DB) ** AIR 
1959 Madh Pra 151 (161) = 1960 MPLJ 
334 (FB) AIR 1958 Cal 21 (23) = 61 
Cal WN 472 (DB). 

(2) For correct interpretation of con- 
tract Courts have to look primarily to 
the document itself, but must also take 
into consideration circumstances in 
which it was written, drafting ability 
of parties, intention which writing was 
to convey and how parties acted under 
it. AIR 1959 All 29 (32) (DB). 

(3) The terms and conditions and the 
nature of the contract between the 
parties have to be ascertained from all 
the facts and circumstances of the case. 
AIR 1959 Assam 75 (90). 

(4) A contract must be interpreted by 
itself and without reference to another 
contract unless the expressions used in 
both and the facts and surrounding 
circumstances also are the same or 
identical. AIR 1916 Cal 548 (550) = 42 
Cal 1050 (DB) ** AIR 1956 Bom 151 
(152). 

[See also AIR 1959 Andh Pra 370 (374) 
(DB). (Decision on similar contract — 
However similar contracts may appear, 
decision as to each must depend pn 
consideration of the language of the 
particular contract.)] 

(5) Where the question is what exactly 
were the terms and conditions of the 
contract of carriage by sea in a parti- 
cular case, reference to other bills of 
lading, issued by the shipping company 
in connection with the same voyage 
cannot be made. AIR 1957 Trav-Co. 133 
(134) = ILR (1956) Trav-Co 348 (DB). 

(6) If a letter of credit authorises 
payment against bills of lading such 
payment should be made only against 
clean bills of lading. The recognised 
practice is to interpret the letter of 
credit as authorising payment only 
against clean bills of lading. (1961) 2 
Mad LJ 88 = 74 Mad LW 281 (DB). 

(7) A contract must be construed ac- 
cording to its own terms and not ex- 
plained or interpreted by any antece- 
dent contract. AIR 1949 Cal 174 (176) •• 
AIR 1959 Madh Pra 151 (161) = I960 
MPLJ 334 (FB) •• (1969) 23 STC 374 
(377) (Mad) (DB) •* (1962) 4 Orissa JD 
349 •* AIR 1962 Punj 383 (384) = 64 
Punj LR 199. 

(8) Power-of-attomey should be con- 
strued strictly — Document contains the 
words “to put his (agent’s) signature 
— Document not empowering execution 
of sale-deeds — Fact that the agent had 
hitherto been selling, held, could not 


alter the legal position. 1969 BLJR 593 
(609) = 1969 Pat LJR 156 (DB). 

(9) A preliminary written contract is 
entirely governed by the subsequent 
deed, where there is any difference be- 
tween them. AIR 1938 Mad 81 (82). 

[See AIR 1962 All 425 (431) (DB). (The 
two agreements have to be read together 
in order to find out what was the in- 
tention of the parties and the final con- 
tract between them.)] 

(10) The Court while construing the 
whole document embodying a contract 
can give preference to an earlier recital 
over a later one if it finds that the 
recital is the most important one to 
convey the actual Intention of the 
parties. 1955 BLJR 93 (94, 95) (DB) *• 
AIR 1968 Cal 496 (499) «« 69 ITR 139 
(DB). 

(11) In construing provisions of an 
agreement, it is not a ri^d rule that the 
same meaning ought to be given to an 
expression in every part of the docu- 
ment in which it appears. AIR 1936 PC 
115, Rel. on. AIR 1966 Mad 60 (63) » 
(1966) 1 Mad LJ 181. 


(12) Contracts ought to be construed 
according to the primary and natural 
meaning of the language in which the 
contracting parties have chosen to ex- 
press the terms of their mutual agree- 
ment. 1955 BLJR 93 (94) (DB) •• AIR 
1968 Cal 496 (499) » 69 ITR 139 (DB) 
** AIR 1967 Cal 168 (170) (DB) *• AIR 
1967 Cal 119 (125) (DB) •• AIR 1964 All 
526 (526) *• AIR 1962 Cal 12 (18) = ILR 
(1961) 2 Cal 558 (DB) *• AIR 1961 Assam 
173 (175) = ILR (1961) 13 Assam 351. 
(If the language is vague, the surround- 
ing circumstances may be looked into 
to interpret the contract.) *• AIR 1968 
Him Pra 54 (56). 

(13) The grammatical or the natural 
and usual meaning should be Imputed to 
the words in a contract. AIR 1954 Cal 
179 (182) •* AIR 1961 8C 1295 (1296) - 
(1961) 3 SCR 845 = 63 Bom LR 962 ** 
AIR 1960 Cal 320 (322, 323) •* AIR 1960 
Orissa 199 (202) = 26 Cut LT 346 (DB). 

(14) In construing contracts the 
cannot ^ve the words of the contoart 
an entirely different sense from their 
natural and grammatical meaning 

to avoid a superfluity. AIR 1949 Bom 
356 (357) = ILR (1950) Bom 144 (DB). 

(15) Where in a contract there exl^ 
an apparent inconsistency according to 
the literal construction of the worM 
used, and if by any other reaspnab^ 
possible construction that inconsis^^ 
can be reconciled, that co^ructJOT 
should be adopted. AdK 1940 PC IW 
(162, 153) = ILR (1940) Kar PC 361 
AIR 1964 Raj 72 (75) = 1963 Raj 
351. (Deed capable of two 1“*®^**^ 
tions — One favouring right to Me ^ 

other Jiampering It — 

vanclng right to sue should be prerer- 

red.) 
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(16) Prima facie printed clauses and 
type-written clauses in a contract have 
to be given equal effect unless there is 
an inconsistency between the two in 
which case greater force may be given 
to the type- written clause. (1950) 85 Cal 
L Jour 136 (142) •* AIR 1943 Bom 229 
(236) •• AIR 1942 Mad 139 (141) = ILR 
(1942) Mad 33 (DB). 

(17) Where there is inconsistency be- 
tween the printed and the written pro- 
visions print cannot be discarded but 
the real meaning is to be discovered 
from the printed as well as from 
written words. (1906) 30 Bom 1 (14) 
(DB). 

(18) Greater force must be given to 

the written clauses in a contract on a 
printed form when there is inconsistency 
between these clauses and the printed 
clatises in the contract. AIR 1949 Cal 
231 (233) =ILR (1945) 1 Cal 87 *• AIR 1943 
Bom 229 (236) ••AIR 1917 Bom 246 (248) 
•* AIR 1961 SC 1295 (1297) = (1961) 3 

SCR 845 = 63 Bom LR 962 •* AIR 1962 
Cal 325 (330) *(1963) 33 Com Cas 1 (DB). 

(19) In construing written contracts 
Courts ought not to resort to evidence 
of negotiation except to the extent neces- 
sary for clarifying what is ambiguous in 
the contract. AIR 1946 PC 50 (50, 51) *• 
AIR 1965 SC 1268 (1290, 1291) = (1965) 
1 SCJ 498 *• AIR 1969 Andh Pra 88 
(90) = (1968) 2 Andh WR 287 (DB). 

(20) When there is ambiguity in the 
side deed as to what exactly was agreed 
to be sold, the contract of sale can be 
looked into. AIR 1958 Andh Pra 278 (280). 

(21) The subsequent conduct of the 
parties in the performance of a contract 
cannot change the true effect of the clear 
and unambiguous words of the contract. 
Am 1938 PC 26 (29) •• AIR 1959 SC 
1362 (1368) = (1960) 1 SCR 493 ** AIR 
1964 Orissa 73 (74, 75) = 29 Cut LT 
548 (DB) •* AIR 1959 J & K 24 (25) 
(DB). 

(22) An illvistration can in no event 
override an express provision in the 
contract. 1946 Nag L Jour 128 (136). 

(23) When conditions of a contract are 
separately printed, and the very sen- 
tence (not to speak of the paragraph) 
speaking of it refers to a particular 
class of orders and there is nothing in 
that paragraph showing that part of it 
Is of general application, one has to 
hold that the condition is a self-con- 
tained one applying to that particular 
Class only. 1964 Jab LJ 342. 

(24) Rules of construction which are 
only aids for ascertaining intention of 
the parties, cannot be relied on to over- 
ride declared intention of the peurties 
unequivocally expressed. AIR 1966 Ker 
303 (305) = 1966 Ker LT 1145 (DB). 

(25) The terms of a contract should 
be interpreted on two well-established 
principles. Firstly, there must be a 
clear intention, which is beyond the 


possibility of any dispute. Secondly, 
the construction to be placed on a deed 

to make it just 
to both the parties rather than unjust 

Tripura 19(21). 

(26) wmere terms of memorandum of 
Association of Company are ambiguous 
or silent, it has to be read together with 

Association. AIR 1963 SC 
= (1963) Supp 2 SCR 887. 

(27) Power of attorney which gives 
the power to the mokhtar-am to pre- 
sent for registration documents such as 
sale deeds' can be interpreted to give • 
the mokhtar-am the authority to pre- 
sent a deed of mortgage for such re- 
gistration. AIR 1958 Pat 63 (65) = 1957 
BLJR 641 (DB). 

(28) Arbitration Clause of agreement 
between Electricity Board and consu- 
mers excluding from its purview a dis- 
pute regarding recovery of charges for 
energy consumed and any other charges 
such as minimum charges, miscellaneous 
or other charges” — Dispute whether 
Board is entitled to recover surcharge 
and fuel adjustment charge is ‘a dispute 
regarding recovery of other charges' 
within words of exclusion in clause — 
Arbitration clause held not attracted. 
AIR 1969 MP 105 (110) = 1969 MPLJ 
374 (DB). 

(29) Contract for supply of moat to 
military authorities — Condition pro- 
viding for increase or decrease of rates 
by reviewing Tribunal according to rise 
or fall in the market rates — On applica- 
tion by contractor, one member of Tri- 
bunal recommending enhancement — 
Held in view of plain language of 
condition and on facts, that condition 
for enhanced rate was complied with. 
AIR 1970 SC 479 (483) = 1970 SCD 
131. 

7 (a). Nomenclature of deed — If con- 
clusive. — (1) Court has, unless j.TO. 

hibited by statute, power to go bo].ii.d 
the documents and to determine the 
nature of the transaction, whatever 
may be the form of the documents. 
AIR 1966 SC 1178 (1185) = (ISfJG) 2 
SCR 828 ** (1967) 1 Mad LJ 352 - 80 
Mad LW 160. 

(2) For the purpose of determining as 
to which category a particular contract 
comes under. Court will look at the 
substance of the agreement and not at 
the mere words describing the category. 
AIR 1961 SC 440 (446) = (1961) 2 SCR 
522. 

(3) Name given by parties to a docu- 
ment U not conclusive as to its real legal 
nature and effect. WTiere language 
used in the docniment is unambiguous 
and clear real nature of the docum‘=‘nt 
is to be determined by its contents, 
imlniluenced by any intention of the 
parties. AIR 1967 Him Pra 29 (31-32). 

(4) Name is piima facie a valuable 
indication of the purport of a deed, 
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11. Who are ccnnpetent to contract. — Every person is competent to contract 
who is of the age of majority' according to the law to which he is subject,® an d 
who is of sound mind, and is not disqualified from contracting by any law to 
which he is subject. 

[°] S»"e the Indian Majority Act, 1875 (9 of 1875). 


Section 10 — Note 7 (contd.) 
especially when the transaction named 
is a well known transaction carrying 
with it certain well-defined legal inci- 
dents and, when the terms themselves 
are equivocal the name may be con- 
clusive. 1961 Ker LT 1033 = 1961 Ker 
LJ M91. 

(5) The question whether a contract 
is of apprenticeship or of employment 
ultimately depends on a construction of 
the terms of agreement between the per- 
son concerned and the employer and 
not on the description of the person 
either as apprentice or as workman. 
AIR 1966 Pat 445 (448) = 1967 BLJR 
582 (DB). 

(6) The real criterion to test whether 
a particular agreement is an agreement 
to sell or a hire-purchase agreement Is 
to lind out whether the purchaser has 
any option to return the chattel and de- 
termine the contract. If such an option 
is given then it is a hire-purchase 
agreement. But if the purchaser is 
under an obligation to purchase and has 
no option to return it, then it is an 
agreement of sale and not an agreement 
of hire-purchase. (1965) 1 Andh WR 229 
= ILR (1967) Andh Pra 1377. 

8. Implied terms. — (1) In a written 

contract, which can be fulfilled as it 
stands, no term can be imported mere- 
ly on the ground that such a term 
should reasonably have been there in 
the contract. AIR 1956 Bom 151 (153) 
** ILR (1966) 1 Punj 49 (DB) (1960) 
1 Lab LJ 628 (Mad). 

(2) All the conditions of a contract 
need not be expressed in words and 
there are conditions which may be im- 
plied from the nature of the transaction. 
AIR 1949 East Punj 301 (304) (DB). 

(3) Every contract, of necessity, leaves 
matters which are to be implied and 
hence they have to be construed with 
reference to the surrounding circums- 
tances and the parties who made them. 
AIR 1947 Nag 17 (24) = ILR (1946) Nag 

824 (FB). 

(4) A term which is necessary to give 

the transaction such efficacy as both 
parties must have in all reason intend- 
ed it to have can be considered to to 
implied in a written contract. AIR 1956 
Bom 151 (153) •* AIR 1969 Bom 183 

(17?) = 70 Bom LR 364 •* AIR 19M 
Guj 30 (33) = (1964) 5 Guj 82 *• 

(1961) 2 Mad LJ 349 = ILR (1961) 
Mad 955 (DB) *• AIR 1959 Bom 143 (147) 
= 59 Bom Ir 985 (DB) ** 1?59 

Madh Pra 151 (162) = I960 MPLJ 334 

(FB). 

(5) Price is no doubt a material term 
of a contract of sale but if the price is 


not expressed it might be necessary in 
appropriate cases to imply a term that a 
fair and reasonable price was intended 
by the parties. 1956 Andh WR 801 (804) 
** AIR 1959 Madh Pra 151 (161) = 1960 
MPLJ 334 (FB). 

(6) The doctrine of implied terms can 
only be invoked to give business effi- 
cacy to the transaction as must have 
been intended; if an obligation is not 
clearly intended as such, it must fail to 
take effect unless some obvious oversight 
is remedied; or it is something so obvi- 
ous that it goes without saying. AIR 
1958 Pimj 83 (101); ILR (1956) Punj 311 
(DB) ** AIR 1962 Andh Pra 249 (252, 
253) (DB) *• AIR 1958 Punj 93 (96) = 
59 Pun LR 435 (DB). 

(7) Vendee was charged on behalf of 
vendor with duty of redeeming mort- 
gage, but had not been left with suffi- 
cient amount to redeem — Suit by 
mortgage — Held, that vendee was 
liable for costs. So long as the 
mortgagee was not paid in full, the 
costs of the suit by the mortgagee to en- 
force the mortgage were such as may 
reasonably be supposed to have been in 
the contemplation of both the parties at 
the time they made the contract as tro 
probable result of the breach of m 
1967 Ker LJ 101 (102, 104)= 1967 Ker LT 
1126 (DB). 

(8) No term can be imported into a 
contract by reference to custom wMre 
that term would contradict the written 
contract and compel a party to do som^ 
thing at the instance of the other, wnlcn 
was not stipulated for. AIR 

4 (7) = 41 Bom 518 (DB) •• (1952) M 
Bom LR 113 = 1962 Nag LJ 709 ** AIB 
1961 Mad 281 (283) = (1961) 1 Mad LJ 
244. 

[See also AIR 1949 Cal 472 (478).] 

(9) The power of the employer to sus- 
pend an employee under the ordinary 
law of ma^er and servant in the 

of a right to forbid a servant to wor», 
is not an implied term in an ordinary 
contract between master and ^rvani, 
and such a power can only be the ctm- 
ture either of a statute governing the 
contract, or of an express tem 
contract itself. AIR 1960 SC 1342 (18451 
S= (1960) 1 SCR 476. 

SECTION 11 — SYNOPSIS 

1. Scope. 

2. “Person”. 

3. “Who is of sound mind.” 

4. Age of majority. 

5. Contract by minor. 

6. Sale, purchase and parMttOBi 
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Section 11 — Synopsis (contd.) 

7« Mortgage* 

8. Lease. 

9. Marriage contracts. 

10. Partnership. 

11. Relinquishment. 

12. Service contracts* 

13. Compromise. 

14. Joint promise 

15. Ratification. 

Restitution. 

^V'Speciflc performance and doctrine of 
mutuality. 

Burden of proof and estoppel. . 

19. Contract by adult persons in favour 
of infants. 

Restrictions on power to contract 
does not relate to competency. 

21. Disqualification under any other law. 


(3) As a woman carries the domicile 
of her husband and should, in the ab- 
sence of proof to the contrary be con- 
sidered to do so even after his death her 
aj^ of majority for the purpose of con- 
sidering her competency to enter into a 
contract would have to be determined 
m accordance with the Indian Majority 
Act alone and not any other law which 
p in force in the place where the con- 

<1895) 19 Bom 697 

(099) (DB). 

[See however AIR 1933 Mad 756 (761) 
57 Mad 398 (DB).] 

(4) Under Section 3, Indian Majority 
Art, 1875, where a guardian is once ap- 
pointed by Court, the minority conti- 
nues till the minor's age is 21 years, and 
a contract entered into by the minor 
before he attained the age of 21 is void 

1931 Lah 394 (395) (DB) •* AIR 1920 
Mad 661 (662). 


1. Scope. — (1) Section 11 does not 
destroy the force of Section 247 (now 
Section 30 of the Partnership Act). 
(1910) 34 Bom 72 (88) (DB). 

(2) Section 37 of the Court of Wards 
Act, has to be read with Sections 11 and 
68 of the Contract Art. AIR 1943 Oudh 
119 (121) = 18 Luck 318. 

2. “Person”. — ( 1 ) Subordinate Judge 
is a "person" and is capable of entering 
into a contract. AIR 1931 All 189 (191) 
= 52 All 844 (FB). 

3. “Who Is of sound mind”. — (1) Con- 
tract by lunatic is void. (1907) 17 Mad 
L Jour 78 (78) (DB) *• 1955-1 Mad L 
Jour 310 (312). 

(2) Persons insane and persons dis> 
qualified by law are treated in the sec- 
tion ejusdem generis with minors with- 
out reservation, modification or qualifi- 
cation of any kind. AIR 1917 Nag 215 
(223) » 13 Nag LR 130 (DB). 

(3) Advilt pardanashin women of 
sound mind are sui juris and must not 
be treated as though they were minors 
and were incapable through mental 
deficiency in conducting their own busi- 
ness. AIR 1946 All 127 (131) = ILR 
(1945) AU 465 (DB). 

(4) Illness may prevent a person from 
executing an agreement but does not 
prevent a transfer by others in his 
favour as he is a passive party. AIR 
1963 All 194 (199). 

(5) See also Section 12. 

4. Age of majority. — (1) The capacity 
to 'contract will be determined by the 
law of the domicile. (1895) 19 Bom 697 
(699) (DB). 

[See however AIR 1933 Mad 756 (761) 
57 Mad 398 (DB).] 

(2) When the age of majority has 
been provided by law to be 18 years, any 
person less than that age, even by a 
day. would be a minor in law. AIR 1961 
Pat 21 (27). 


(5) A Hindu who has not attained the 
age of 18 is not sui juris even though 
having passed the age of 16 he is a 
major according to the Hindu law. 1887 
All WN 71 (71). 

(6) A Burmese Buddhist is governed 
by the Majority Act and the Buddhist 

has no application to any question 
which involves his competency on the 
ground of age to enter into a contract. 

Rang 86 (88) = 1938 Rang LR 


(7) The contractual capacity of persons 
temj^r^ily residing, but not domiciled 
in British India, is left to be governed 
by the personal law of their personal 
domicile and such law in the case of 
European British Subjects is the common 
law of England which recognises 21 as 
the age of majority. The Indian Majo- 
nty Art does not aply to their cases. 
(1885) 7 All 490 (500, 502) (FB). 


(8) A contract entered into by a 
Muhammadan major \mder law before 
the Majority Act came into force did 
not fall on the ground of his not having 
competency after the Majority Act came 
Into force. (1885) 7 All 763 (765) (DB). 


5. contract by minor. — (1) A contract 
by a minor is void ab Initio and not 
merely voidable and hence cannot be 
sued upon. AIR 1919 PC 129 (132). (30 
Cal 539 = 30 Ind App 114 (PC), Follow- 
ed.) ** AIR 1935 Lah 581 (565) = 10 
Lah 546 (FB) •* AIR 1928 All 440 (440) 
= 51 All 164 (FB) •* AIR 1956 Andhra 
182 (186) (DB) •* AIR 1952 Cal 306 
(309, 310)« 


(2) A minor who Is not capable of 
entering into contract cannot give up his 
rights in law and if he does so that con- 
tr^ is nrt binding on him being void, 
(1960) 62 Punj LR 891. 

(3) A person for whom a guardian has 
been appointed by the Court continues 
to be a minor till the age of 21 and any 
consent given by him to a transactlozi 
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Section 10 — Note 5 (contd.) 

would be absolutely valueless. AIR 1931 

Lah 394 (395) (DB). (Sale.) 

(4) A contract by a minor is void 
and has no existence in the eye of law. 
It entails no liability. AIR 1927 Lah 24 
(25, 26) (DB). 

(5) A contract by a minor is void, and 
when it is void the party dealing with 
him is not entitled to claim any ref^d 
of the consideration money paid by him 
to the minor with full knowledge of his 
infancy. AIR 1961 Pat 21 (27). 


(6) In spite of the fraudulent repre- 
sentation as to his age by means of 
which a minor obtained money on a 
promissory note the creditor cannot 
enforce the liability through a suit and 
recover the money from the minor. AIR 
1956 Andhra 182 (186) (DB) •* AIR 1934 
Mad 560 (560) ** (1911) 8 Ind Cas 888 
(889) (DB) (All). 

(7) As the minor’s contract is a nullity 
a person who parts with goods under 
it does not lose his title to them and 
can the’^efore trace them in the hand 
of the minor and recover them in specie. 
AIR 1956 Andhra 182 (188) (DB). 


(8) A minor has no legal competency 
even to authorise another to enter into 
a contract on his behalf. AIR 1956 
Andhra 33 (37) = ILR (1955) Andhra 311 
(FB). 

(9) A promise of the minor being itself 
void cannot constitute a valid considera- 
tion for a contract. AIR 1927 Lah 24 (25, 
26) (DB) ** AIR 1953 Sau 177 (179) *• 
AIR 1949 Bom 215 (217). 

(10) The purchase of a property to be 
held in trust for the minor is not an 
invalid transaction and the minor’s right 
under the trust would be given effect 
to by Courts. (1913) 18 Ind Cas 963 
(964) (DB) (Mad) ** AIR 1954 Bom 347 
(351) **AIR 1935 Bom 353 (355)= 59 
Bom 656. 


(11) It is only where a contract by 
the minor is an essential part of a 
transaction that the transaction is ren- 
dered void, where to uphold the rights 
of a minor under a transaction it is 
not necessary to depend upon any con- 
tract entered into by him his rights 
should be maintained by the Courts. 
AIR 1915 Mad 412 (414)= 37 Mad 390. 

(12) A minor after obtaining a decla- 
ration that a contract entered into by 
him is void cannot enforce the^ contract 
subsequently by making a claim under 
a provision in that which is beneficial 
to him. AIR 1953 All 134 (135). 


(13) An award to which a minor is 
a party is not in itself void but is 
voidable at the instance of the n^or. 
Major parties are bound by it. (1964) 2 

Andh WR 12 (DB). ^ ^ ^ . . . 

(14) A minor has an independent right 
to sue for pre-emption and consul 
to the sale by his natural guardian will 




not amount to consent by the minor 
and debar him from bringing a suit for 
pre-emption. (1960) 62 Pimj LR 691. 

(15) If a defendant claims to be a 
minor, the trial Court miist first satisfy 
itself as to his minority. ILR (1967) 
Guj 604 (606). 

Contracts by guardian on behalf of 
minor. 

(16) Guardians of minors are compe- 

tent to contract on behalf of the minors. 
AIR 1939 Nag 301 (301) *♦ AIR 1960 

Cal 65 (66) = 63 Cal WN 436. 

(17) The powers of a Hindu father 
as the natural guardian of his minor 
son are the same whether he is dealing 
with the coparcenary or separate pro- 
perty of the minor. Under certain cir- 
cumstances, a Hindu father has a right 
to enter into a contract for and on 
behalf of the son with respect to all the 
property of the minor son. (1966) 68 
Bom LR 891 = 1966 Mah LJ 446. 

(18) A guardian steps in to fill in the 
lack of capacity in a minor to enter into 
contracts. But he can function only 
within the doctrine of legal necessity 
or benefit. AIR 1956 Andhra 33 (37) = 
ILR (1955) Andhra 311 (FB). 

(19) Where contracting party is a 
minor represented by a guardian and 
the contract is clearly for benefit of 
minor and was made at the request of 
the guardian for benefit of minor, it 
binds minor. AIR 1923 All 17 (17, 18) 
•• (1966) 1 Andh LT 233 = (1966) 1 
Andh WR 368. 


(20) Where an agreement for purchase 
of certain property entered into by a 
Hindu father on behalf of his minor son 
provides for the forfeiture of earnert 
money and for penalty In case of brea^ 
of contract by either party, the possibi- 
lity of a loss or penalty in the event 
of non-performance of the agreement by 
the minor himself cannot amount to 
want of benefit on the completion of toe 
agreement by the minor. 1966 Mah LJ 
446 = 68 Bom LR 891. 


(21) A contract entered into by 
guardian on behalf of the minor ward 
which is to the benefit of the minor can 
be speciflcaUy enforced ^again^ Win. 
(1912) 13 Ind Cas 673 (677) (DB) (M) 
•• 66 Mah LJ 446 = 88 Bom 89L 
(Contract by manager or guardian cm 
be specifically enforced by or gainst 

the Snor.) •• AIR 1960 

83 Cal WN 436 •* AIR 1958 Bom 202 

(203) = 59 Bom LR 1123. 

(22) An executory contract to seU jto- 

tered into by the guardian 

is void and not binding on 

AIR 1949 Pat 405 (407) = 27 Pat 143 

(DB). ^ 

(23) A guardian has no ^ ^ 

bind the minor or the 

contract for purch^ of l^o^we 

property. AIR 1920 Mad 4M (423) 


[The Indian] Contract Act, 1872 


[S 11 N 6] 497 


Seeiion 11 — Note 5 (contd.) 

T 232 (237) = 3il Ind App 

1 {PC) AIR 1956 Bom 566 (569) 
(1964) 2 Andh WR 183 (DB) *• AIR 1968 
Madh Pra 150 (155) = 1968 MPLJ 476 
(DB), (Contract entered into by minor's 
guardian for sale or purchase of pro- 
perty — Cannot specially be enforced 
either by the minor or other party.) 

[See also (1966) 1 Andh WR 110 
(1966 ) 2 Andh LT 331.1 

(24) Where property is purchased by 
manager subject to agreement to resell 
it at the option of seller, the transac- 
tion is not an agreement of transfer of 
property by manager but purchase of 
property subject to an agreement to 
resell it at the option of the seller. Ques- 
tion whether purchase is for beneiit 
of minor is irrelevant. If agreement is 
for minor’s benefit he is bound by it and 
if not for his benefit he can reconvey 
the property and claim return of the 
sale price. AIR 1963 All 194 (199). 


(25) A Muslim ‘de jure' guardian is 
competent to bind the minor with a 
contract for purchase of property and 
the minor can sue to obtain the benefit 
by asking for specific performance. AIR 
1952 Hyd 120 (133) = ILR (1952) Hyd 
392 (FB). 

(26) A sale of his property by a guar- 
dian to his minor wards in satisfaction 
of the money that is due from him to 
the minors is valid and enforceable if it 
is bona fide and for the benefit of the 
minors. (1911) 33 All 657 (658, 659). 

(27) Under a contract entered into by 
the guardian the minor personally in- 
curs no contractual obligations. AIR 
1916 All 366 (369) = 38 Pat 154 (DB). 

(28) Personal liability arising out of 
guardian's contract entered on behalf of 
a minor is the liability of the minor's 
estate only. AIR 1956 Andhra 33 (37) = 
ILR (1955) Andhra 311 (FB). 

(29) In case of purchase by a guar- 
dian with a covenant to pay, the minor’s 
property can be proceeded against for 
the debt due under the personal coven- 
ant. The minor cannot approbate the 
bargain by retaining the property and 
reprobate it by the plea that the guar- 
dian had no authority to acquire it by 
making a promise on his behalf to 
pay the cash consideration so as to bind 
him. AIR 1931 Mad 140 (143, 144) = 
54 Mad 163 (DB). 

(30) A minor may not be answerable 
for the fraud of his guardian, but he 
cannot take advantage of it. AIR 1921 
Low Bur 63 (66) = 11 Low Bur Rul 83 
(DB). 

(31) It is open to a minor to take up 
and carry on an arrangement of lease 
entered into on his behalf by a person 
without authority in such a way after 
he attains majority so as to bind him- 
self by the transaction as to the whole 
period during which the arrangement 

[Vol. 6.] 3 A. M. 32 


was in existence. AIR 1937 Sind 
(311) 31 Sind LR 502 (DB) 


(3-) Where a minor, on attaining 
majority, approves of a mining lease of 
n.s land, granted by his guardians 
during his minority, and strikes his own 
bargain with the lessee by a patta. this 
patla and the kabuliyat as executed by 
the parties, alone govern the rights of 
the parties and not the original agree- 
ment. AIR 1942 PC 1 (3). 

(33) A minor can avoid on attaining 
majority a voidable transaction entered 
into by his guardian by diverse, ways, by 
acts and omission, and not necessarily 
by a suit. AIR 1938 Pat 337 (349) = 17 
Pat 460 (DB) AIR 1940 Cal 589 (591) 
AIR 1938 Mad 822 (823) (DB). 


(34) In Kutch, a minor cannot avoid 
a contract entered into by his guar- 
dian on behalf of the minor, after at- 
taining majority, when it is for hia 
good, and therefore it is binding. AIR 
1949 Kutch 23 (24). 


(35) Where a person was neither a 
natural guardian nor a de facto guar- 
dian, nor a guardian appointed by any 
Court, but was a self-appointed guar- 
dian presumably for the particular 
transaction, he having no authority to 
create a mortgage on behalf of the 
minor, the mortgage bond must be held 


to be a void transaction as against the 
minor. AIR 1958 Pat 79 (80). 

€. Sale, purchase and partition. — (i) 
An agreement by the minor to purchase 
property cannot be enforced against 
him because in law he is incompetent 


to contract. AIR 1916 Low Bur 91 (92. 
93). (Sale.) 

(2) All that the law does is to prevent 
the seller of goods to a minor from 
enforcing the minor’s promise to pay 
for them if he fails to pay. It does not 
however bar the minor himself from 
making the payment and render the 
payment lawful. (1907) II Cal WN 135 
(139). (Bond executed by minoi after 
attaining majority to pay for goods sup- 
plied to him during minority is not void 
as being one executed for an unlawful 
object.) 

(3) A sale by a minor is void. (19J0) 
32 All 25 (26j (DB) ** AIR 1958 Pat 79 
(80) ** AIR 1959 Mys 188 (189, 190) =- 
37 Mys LJ 496. 

(4) Partition agreement between father 
and his minor children is not valid. 
AIR 1934 Rang 2 (4) (DB). 


(5) Possession of mortgagee if and 
when can become adverse against mort- 
gagor — Mortgagee cannot by unilateral 
act change character of his possession. 
AIR 1963 SC 70 (73) = (1963) 3 SCR 229. 
(Sale of mortgaged property by minor 
owner to mortgagee — Ineffective in 
law to change character of possession 
of mortgagee.) ** AIR 1967 Raj 258 
(261) = 1961 Raj LW 519. 
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A mortgage exe^ 

cuted by minor is not mj£® ^ 

but void. (1904) 26 All 342 (344) (DB) 

'^2rA®mirtgage executed by a person 
who at the time was still a minor be- 
cause a guardian for his Person and 
nroperty had been appointed is void. 
AIR 1931 Cal 393 (396) = 58 Cal 224- 
(3) Execution of English mortgage in 
favour of minor advancing whole 
money is not a nullity. (1965) 69 cat 

WN 593. . , 

8. Lease. — (1) Lease by minor is void 
and confers no rights to Poss^^ion m 
the lessee. AIR 1924 Rang 288 (288) 

(L<6dSG ) 

9. Marriage contracts. — (1) A con- 
tract to marry in future entered into 
by a minor is void. AIR 1939 

(88) = 1938 Rang LR 667 AIR 1941 

Rang 179 (180). 

(2) A Muhammadan who is a 
according to Muhammadan law is entitl- 
ed to enter into contracts of marriage 
and dower despite the fact that he xs 
not a major according to the provisions 
of the Majority Act. AIR 1925 Cal 322 
(323, 324) (DB). 

(3) An agreement for marriage made 
for a daughter under age by her guar- 
dian, such being the custom of the 
parties* community, is an exception to 
the general rule that an infant’s con- 
tract under Indian law is altogether 
void. AIR 1951 Mad 466 (469). 

(4) According to personal law, where' 

the parties are Hindus or Muhamma 
dans, a father is the legal guardian for 
contracting them into marriage. When 
a contract of marriage is, therefore, en- 
tered into by him for the benefit of his 
children he makes the contract as their 
legal guardian and the real parties to 
the contract are the children and not 
their fathers. , 1909 Pun Re No. 3, page 5 
(5) *• AIR 1925 Cal 1255 (1256) (DB). 

(5) Minor can maintain suit for 
damages for breach of contract of mar- 
riage entered into, on his behalf, by his 
natural guardian. AIR 1925 Bom 97 (103) 
= 48 Bom 673 (DB) ** 1909 Pun Re No. 
3, page 5 (6). 

10. Partnership. — (1) A minor cannot 
become a partner in his own right as 
he is incapable of contracting under 
Section 11 and hence he cannot sue as 
a partner for dissolution of the partner- 
ship. AIR 1917 Mad 63 (64) (DB) *♦ 
AIR 1951 Nag 448 (449) = ILR (1951) 
Nag 480 (DB). 

(2) A contract by the guardian of a 
minor under which he lends money 
l^longing to the minor to another who 
required the same for business on the 
condition that the latter would pay 
instead of interest a half share of the 
profits of the business is neither void 
nor invalid because it is within the 


power of the guardian to enter ink 
such contracts and the effect of it ii 
also not to make the minor a partner 
AIR 1958 All 136 (136). 

(3) Even though the original agree 
m.ent of partnership between the partie 
was void because one of them was ) 
minor yet when the parties continue* 
the relationship on the terms of tha 
void agreement even after the mlno 
attained majority and carried on busi 
ness under that relationship it was heli 
that there was a fresh partnership be 
tween the parties as from the date oi 
which the minor became a maior. All 
1943 Bom 362 (365). 

(4) Where an agreement of partnei 
ship is void as against some of th 
partners on the ground that they ar 
minors it cannot survive even as regard 
the rest who are major partners. AH 
1949 Ca[ 617 (621) (DB) AIR IM 
Punj 84 (86) — 69 Pun LR (D) 1 (DB 

11, Relinquishment. — (1) A relew 
by a minor of his rights in a propen 
is absolutely infructuous in law. Ai 
1954 SC 263 (265). 

12. Service contracts. — (1) A contrai 
for personal service by minor is wi 
under the Indian law and the mere lai 
that it is for the benefit would not e 
title the minor to sue under the contrac 
AIR 1949 Bom 215 (220, 221). 

( 2 ) 


A minor may bind 
contract of apprenticeship, if it w i 

Vfc£i pannnt 06 SU60 i* 


his benefit but he 

failing to serve as such. (1910) 33 m 

288 (290). 

(3) Contract with minor J 

create legal contractual ^elation^^^ 
tween the parties. Minor girl enwro 
into a contract of service vnth a 
can leave the service at 
out committing any Jjg 

AIR 1939 Rang 266 (268, 270) — 

Rang LR 121. comproffl^ 

13. Compromise. 7- (D A coiui/ 

entered into by minors settling 


entered into oy 

as regards inheritance betwwn^^ 

selves and their father s 


selves and their fatners . g^ch 
void and not binding on t • 
transaction cannot be npheld 
settlement because a party 
describing a contract ^ a 
ment claim for it an of a P 


mem ciaim lui- *1- of a p 

the law governing the capacW ^ jj 
son to make a valid contract^ 


son to make a valid conua.... - 
PC 181 (182, 183) = 85 Ind APP 

ILR (1938) Lah 313. jpjl 

(2) A consent decree 3 0 

stands on no higher effect to 

tract and cannot be gt 271 

a Court of law. AIR 
280) « 6. Pat 388 (^B). 

14. Joint promise.— (D bl®* 

note executed by a Is J 

and another 3 , 403 (4 

against both. (1909) 3 Ih 
(All). 
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Section 11 — Note 14 (contd.) 

(2) If a contract is void only in so 
far as some of the joint and several pro- 
misors are concerned, it can . still be 
valid with regard to the rest. There 
would still be consideration for their 
promises. 1963 Ker LJ 125. 

15. Ratification. — ( 1 ) Minor s con- 

tract being void ab initio cannot be 
ratified by the minor on attaining majo- 
rity. AIR 1927 All 242 (242)= 49 All 
137 (DB) AIR 1935 Lah 561 (565) = 
16 Lah 546 (FB) ** 1941 Nag L Jour 363 
(3641 ** AIR 1931 Bom 178 (182) (DB) 
♦* (1930) 128 Ind Cas 312 (312) (Lah) ** 
AIR 1919 Cal 875 (883) (DB). 

[See also AIR 1953 Sau 177 (178).] 

(2) A person, after attaining majority, 
can elect to pay a debt, incurred by him. 
during minority. No question of ratid- 
cation of a contract, entered into by a 
person, during minority, arises in such 
a case. AIR 1940 All 12 (14. 15) (DB). 

(3) Contract entered into on behalf of 
a minor by a person who is not his legal 
guardian and who has no authority in 
that behalf is void in its inception and 
is incapable of being ratified by the 
minor on attaining majority. AIR 1937 
Nag 390 (391) = ILR (1937) Nag 458. 

(4) Officer having no authority to en- 
ter into contracts entering into works 
contract — Work done to property of 
which the Government not the owner — 
Government sanctioning work for cer- 
tain limited purposes — Act of sanction- 
ing does not amount to ratification. AIR 
1959 Bom 56 (59. 60)= 1958 Nag LJ 142. 

16. Restitution. — (1) Where a minor, 

representing to be major, enters into a* 

• contract, the contract is void and un- 
enforceable against him- The minor can- 
not, in a suit against him on the con- 
tract be compelled under Section 65j^ or 
any equitable principle, to refund | 'the 
money, received by him under the con- 
tract. AIR 1937 All 610 (618)= ILR 
\ ;1937) All 860. (FB) •* AIR 1956 Andhra 

182 (186) (DB). 

[But see A IR 1928^ah 609-J m2)= 9 
Lah 701 (FBf ** AI R ~ 191A Mad 641 
(842) = 38 Mad 1071 (DB) ** AIR 1936 
Cal 567 (570) = ILR (1937) 1 Cal 28^ 

(2) A contract by a minor is void. He 
cannot, in a suit to avoid such contract, 
be made to repay the moneys received 
under such contract, except, in the exer- 
cise ’of discretion under' Section Ai. 
Specyift-Reliet^Aet. ' (1903) 30 Cal 539 
(5477^5^ =' 30 Ind App 114 (PC). 

(3) Equity requires a minor who seeks 
to avoid a contract which he induced 
the opposite party to enter into with 
him by a fraudulent misrepresentation 
as to his age to return the consideration 
which he received under it and this 
equitable principle is also found statu- 
torily embodied in Sections 41 and 39 


of the Specific Relief Act. Therefore 
Court should not grant the relief to 
the minor without at the same time im- 
posing a condition that he should, return 
what he received under the contract. 
AIR 1956 Andhra 182 (188) (DB). (AIR 
1928 Lah 609 (FB), Dissented from.) 

(4) The Court has while cancelling a 
bond at the suit of its executant on the 
ground of his minority has a discretion 
under Section 41, Specific Relief Act to 
order him, if the circumstances of the 
case justify it. to repay the money re- 
ceived by him under the bond. AIR 1922 
Oudh 271 (273)= 25 Oudh Cas 237. 

(5) A minor, who sues to set aside a 

contract, which he by fraudulent repre- 
sentation as to his age induced the 
other party to enter into with him. 
should be ordered by the Court to re- 
store the benefit received by him before 
It sets aside the contract. AIR 1933 All 
372 (373) (DB). (AIR 1931. All 371, Af- 
firmed.) - 

(6) A person who seeks to obtain a 
declaration that a mortgage is not bind- 
ing on him on the ground that it was 
executed by him during his minority 
must refund the amount if at the time 
of its execution he induced the mort- 
gagee to enter into the transaction by a 
fraudulent representation that he was 
a major. AIR 1921 All 326 (327). (Suit 
for declaration that mortgage is, void.) 

(7) Where a minor by false represen- 

^lion as to his contractual capacity 
induced another to purchase his pro- 
perty and subsequently sued to recover 
the property on the ground that the sale 
was not valid because of his minority, 
it was held that he was bound in equity 
to restore the consideration received by 
him to the purchaser.- (1909) 31 All 21 
(30) (DB) AIR 1930 Mad 945 (951, 

954)= 54 Mad 112 (DB). 

(8) In the absence of fraudulent mis- 
representation on the part of a vendor 
and also proper enquiry as to his true 
age by the vendee the Court which has 
in equity a discretion to order the plain- 
tiff vendor seeking to avoid the sale on 
the ground of his minority to refund the 
consideration to the vendee will not 
exercise that discretion in favour of 
negligent vendee. AIR 1924 All 156 
(157) = 45 All 644 (DB) ** AIR 1934 Lah 
304 (1) (304) (DB). 

(9) Where a sale by a minor was set 
aside as null and void and there was 
no misrepresentation by the minor as 
to his age and the vendee was aware 
of the age of the minor it was held that 
the vendee was not entitled to be paid 
any compensation. AIR 1937 Oudh 521 
(523). 

(10) Mere non-disclosure of minority is 
not misrepresentation or fraud. AIR 
1937 Lah 598 (598). 

(11) Where a person who purchased 
goods from the minor resisted the suit 




500 [S 11 N 17-18] 


[The Indian] Contract Act, 1872 


Section 11 — Note 16 (contd.) 

of the minor for price on the ground 
that the contract was void on the 
aground of the minority of the plaintiff 
it was held that he was bound under 
the provisions of Section 65 of the Act 
to return the goods or pay compensation 
for it. Madh BLJ (1954) HCR 1749 
(1750), 1751). 

17. Specific performance and doctrine 
of mutuality. — (1) In a suit by a pro- 

misee for enforcement of specific per- 
formance of a contract it is necessary 
that the parties should have the capa- 
city to contract. AIR 1950 Pat 535 
(538)= 29 Pat'5l2 (DB) AIR 1941 Nag 
105 (106)= ILR (1942) Nag 281 (DB). 

(2) A contract which is beyond the 

.powers of the guardian and therefore 
cannot bind the minor ward does not 
bind even the other party on the princi- 
ple of mutuality. Hence the minor can- 
not enforce such contract. AIR 1956 
Bom 566 (569) ** (1912) 39 Cal 232 

(237)= 39 Ind App 1 (PC) AIR 1920 
Mad 423 (423) (DB) *• AIR 1918 Nag 110 
(111) ♦* AIR 1917 Nag 213 (213)= 13 

Nag LR 98. 

(3) A suit by a minor after his majo- 
rity on a contract entered into by the 
karta on behalf of the Hindu joint fami- 
ly of which he is a member cannot be 
rejected on the ground of want of 
mutuality. AIR 1937 Mad 869 (870, 872). 

(4) Where the major brother when 
purchasing property jointly in his and 
his minor .brother’s name entered into 
an agreement both for himself and on 
behalf of his minor brother to reconvey 
the property after the latter become a 
major it was held that as the property 
belonged to the brothers as tenants-in- 
common the agreement for reconveyance 
could be enforced against the minor on 
his attaining majority without the 
doctrine of mutuality interfering with 
the same. AIR 1956 Mad 261 (264)= ILR 
(1956) Mad 99 (FB). 

(5) Where the plantilT-purchaser was 
a minor, at the time of the agreement, 
there is want of mutuality because the 
agreement could not have been enforced 
against the plaintiff by the defendant. 
This defect disentitles the plaintiff to 
enforce the agreement for specific per- 
formance against the defendant irrespec- 
tive of whether the defendant was of 
sound or unsound mind, when he made 
the agreement. AIR 1964 All 527 (528) — 
1964 All LJ 494 (DB). (ILR 39 Cal 232 
(PC) and AIR 1933 Mad 322 (FB), Foil.) 

(6) Where father of minor plaintiffs 
sold his property to defendant and on 
the same date the defendant executed a 
registered deed of agreement for re- 
sale in favour of plaintiff’s father who 
assigned his rights under the agreement 
of resale to the plaintiffs, there can be 
no valid legal objection to granting de- 


cree for specific performance in favour 
of plaintiffs. AIR 1969 Mad 470 (473). 

18. Burden of proof and estoppel. — 
(1) Where in a suit upon contract the 
defendant denies the validity of the 
contract on the ground that he was not 
of full age at the time of its execution 
the burden lies in the first instance on 
the plaintiff to establish by prima facie 
evidence that the contract is not in- 
valid and that the defendant when he 
executed it was a competent party. 
(1909) 2 Ind Cas 839 (840) (DB) (All) 
** (1910) 4 Sind LR 250 (254, 255). 


\ (2) The burden of proving minority 

( lies on the party, who alleges that he 
was a minor, git the date of the con- 
tract. AIR 1925 Oudh 487 (487) (DB) 
h* AIR 1925 All 399 (399). 

I (3) Where a minor enters into a con- 
/ tract by representing that he was of 
I full age he is not estopped from plead- 
f ing his minority in avoidance of the 
contract. AIR 1928 PC 152 (156). (Deed 
executed by minor is nullity and incap- 
able of founding a plea of estoppel.) ** 
AIR 1931 Bom 561 (569)= 55 Bom 741 
(FB). (Overruling AIR 1923 Bom 169= 
21 Bom 198 (DB); AIR 1917 Bom 221 
(DB).) ** AIR 1928 Lah 609 (615)= 9 
Lah 701 (FB). (Overruling AIR 1921 
Lah 312 and 60 Ind Cas 267 (1) (Lah).) 
*•* AIR 1940 Nag 327 (328)= ILR (1940) 
Nag 632 *• AIR 1933 Mad 94 (95) •• 
AIR 1929 Bom 201 (202) (DB) ** AIR 
1926 Nag 491 (492) *» AIR 1920 Bom 
269 (269)= 44 Bom 175 ** AIR 1920 Mad 
661 (662) ** AIR 1914 Mad 641 (2) (642) = 
38 Mad 1071 (DB). 

r. (4) Deed executed by minor is nul- 
/ lity and incapable of founding a plea of 
Li^ppel. A IR 1928 ^ ^52 (156 ) ** AIR 
1920 Mad 66i (662).-:5 (Estoppd cannot 
form basis of cause of action where 
contract itself is void.) 


(5) Where a minor after alleging him- 
self to be a major when the contract 
was executed by him seeks to plead 
his minority in avoidance of the con- 
tract a very heavy burden rests upojj 
him to prove his defence. AIR 1928 FL 
152 (156). 

^6) Where a Kobala is executed ^ by 
the Hindu mother on behalf of mmor 
on the footing that she is ^mpetent 
to transfer the property of the nunor 
and this position is accepted by tne 
alienee who has obtained an 
tage by the transaction of sale 
got the entire property, including 
share of the minor and has agreed to re- 
convey the property in its 
alienee cannot turn round and repudiate 
the authority of the mother to effect tne 
sale on behalf of the minor ortorepw 
chase the property of the 
refund of the consideration money. « 
will be estopped by his conduct from d 
ing so. AIR 1960 Cal 65 (66)- 63 
WN 436. 
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19. Contract by adult persons in 
favour of infants.— (i) a contract be- 
twe^ an adult person and a minor can- 
not be void where the consideration for 
tne promise^ of the adult is not a reci- 
procal promise by the minor but is some- 
thing which had actually been done by 
the minor. AIR 1936 Pat 153 (157) (DBi. 


(2) A niinor can enforce a contract 
made in his favour for a valuable consi- 
deration. as while no liability can be in- 
curred by a minor, he is not debarred 
from acquiring a title to anything valu- 
able. AIR 1927 Lah 24 (27) (DB). 

(3) An executory contract cannot be 
entered into by a minor. But a minor 
or a lunatic is not disqualified as such 
from being the transferee of immovable 
property as purchaser or mortgagee 
under an executed contract. AIR 1945 
All 156 (157)= ILR (1945) All. 204 (DB) 
♦* AIR 1922 Nag 239 (241). 


(4) Merely because the conveyance of 
property is made in favour of a minor, 
there is no defective title passed. (1913) 
18 Ind Cas 451 (451) (DB) (Cal). (Sale.) 


(5) Where a sale-deed was taken in 
the name of the mother- she paying the 
consideration from the monies belonging 
t{» her major and minor sons it was 
held that it was in no sense a sale to 
the minors themselves but a sale either 
to the mother herself as a trustee for 


her sons or a purchase by the major son 
with the family funds in the name of the 
mother. AIR 1914 Mad 666 (667). 

(6) A mortgage in favour of a minor 
who has advanced the whole of the 
mortgage money is a valid transaction 
and is enforceable by him or by other 
persons on his behalf. AIR 1917 Mad 
630 (635)= 40 Mad 308 (FB). (Overrul- 
ing 33 Mad 312.) ** AIR 1936 Pat 153 
(157) (DB) *♦ AIR 1928 All 102 (103) 
(DB) *• AIR 1919 Pat 561 (563)= 4 Pat 
L Jour 682 (DB) ** AIR 1918 Cal 1027 
(1028) (DB). 

(7) Where the defendants have receiv- 
ed goods from the minor plaintiff there 
i.s no reason why they should not pay 
the price. AIR 1934 Lah 480 (480)= 16 
Lah 1. 


(8) A pronote executed in favour of a 
minor is valid and can be sued upon 
when the minor did not subject himself 
to any detriment by accepting it. (1913) 
18 Ind Cas 968 (969) (Mad) •* AIR 1924 
Rang 136 (136, 137)= 2 Rang 1. 

(9) A money bond executed in favour 
of a minor is good in law and may be 
sued upon. (1889) 13 Bom 50 (51) (DB). 

(10) A lease in a minor’s favour im- 

posing a liability on him is null and 
void. AIR 1918 Pat 626 (627)= 3 Pat 

L Jour .518 (DB). 

(11) Purchase of property for the 
benefit of a minor by his maternal 
uncle is valid and if the property is 

I 


alienated by a minor’s father, the minor 
IS entitled to recover it back. AIR 1915 
Mad 412 (414)= 37 Mad 390 (DB). 

(12) A minor, although not competent 
to contract, can accept a gift through his 
natural guardian. There is no principle 
forbidding a natural guardian to accept 
a gift subject to a condition, and then 
perform that condition, if the whole 
transaction is for the minor’s benefit. 
ILR (1947) 2 Cal 1 (13). 

20. Restrictions on power to contract 

does not relate to competency. — (1) A 

statutory person is not on the same foot- 
ing with a minor in the matter of his 
capacity to contract. While a minor’s 
incapacity is an inherent one the statu- 
tory person suffers from no such incapa- 
city. No doubt he can exercise the 
power only subject to his complying 
with the formalities imposed by the sta- 
tute but that restriction on the exercise 
of power does not amount to inherent 
disqualification or incapacity. AIR 1952 
Cal 306 (309) ** AIR 1955 Assam 86 (93) 
(DB) *• (1952) 89 Cal L Jour 342 (372). 

21. Disqualification under any other 
law. — ( 1 ) There is no disability attach- 
ed to a female, married or unmarried, 
to preclude her from entering into a 
contract either on the ground of sex or 
coverture. AIR 1947 Nag 84 (85)= ILR 
(1947) Nag 154. 

(2) The law of England which prohi* 

bits a barrister from entering into any 
contract of fees with his client does not 
operate in India and hence he is entitl- 
ed, while practising as an advocate of a 
High Court in India, to enter into con- 
tracts of fees with his clients. AIR 1933 
All 417 (420)= 55 All 570 (FB). (25 All 

509, Overruled.) 

(3) It cannot be said that the Gover- 
nor General of India, except in respect 
of contracts complying with Section 175 
(3), Government of India Act of 1935, 
was , a disqualified person without any 
contractual capacity. (1952) 89 Cal L 
Jour 342 (375). 

(4) Government cannot by contract 
fetter its future executive action which 
may concern welfare of State. AIR 1947 
PC 29 (31). 

(5) A person whose estate is under the 
Court of Wards is under Section 31, 
C. P. Court of Wards Act, incompetent 
to enter into any kind of contract in- 
volving pecuniary liability. AIR 1936 
Nag 15 (15)= 31 Nag LR (Sup) 62 (DB). 

(6) A ward of Court loses his power 
to contract affecting property which goes 
under the control of the Court of Wards 
but does not become absolutely incapa- 
citated from contracting. (1882) 8 Cal 
620 (629) (DB). 

(7) Judgment debtor to whom Sche- 
dute HI. Paragraph 11, Civil P. C., ap- 
plies is person disqualified within the 
meaning of Section 11. AIR 1917 Nag 
215 (223, 224)= 13 Nag LR 130 (FB). 
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12. What is a sound mind for the puiposes of contracting. — A person is said 
to be of sound mind for the purpose of making a contract if, at the time when he 
makes it, he is capable of understanding it and of forming a rational judgment as 
to its effect upon his interests. 

A person who is usually of unsound mind, but occasionally of sound mind, 
may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind, 
may not make a contract when he is of unsound mind.® 


Illustrations 


(a) A patient in a lunatic asylum, who is at intervals of sound mind, may con- 
tract during) those intervals. 

(b) A same man, who is delirious from fever or who is so drunk that he can- 
not understtmd the terms of a contract or form a rational judgment as to its effect 
on his interests, cannot contract whilst such delirium or drunkenness lasts. f 

[®] However, see S. 65 and S. 68 infra. 


[t] In England such contracts are only voidable. 


Section 11 — Note 21 (contd.) 

(8) Agreements by disqualified per- 
sons or by minors are void. AIR 1924 
Oudh 438 (441)= .28 Oudh Cas 34 (DB) 
** AIR 1917 Nag 215 (223, 224)= 13 Nag 
LR 130 (FB) ** AIR 1953 Sau 177 (177) 

AIR 1936 Nag 15 (16) = 31 Nag LR 
(Sup) 62 (DB). 

(9) Where a person entered into an 
agreement to sell while he was under a 
statutory disability to sell. and in pursu- 
ance of that void agreement he executed 
the sale deed after his disability 
ceased it was held that the sale also 
could not be enforced. AIR 1928 All 112 
(114) (DB). 

(10) A person whose estate is under 
Court of Wards is in ,no better position 
than a minor and any contract made by 
him is void. But when he contracts a 
debt, though he is not liable for it and 
it cannot be enforced against him still 
a debt comes into existence and if his 
son renders himself liable for repayment 
of the same by the execution of a bond, 
the bond can be enforced against him. 
AIR 1918 Lah 109 (110) (DB). 

(11) Evacuee is competent to enter 
into any agreement in respect of eva- 
cuee property though he cannot transfer 
his right or interest in it — Administra- 
tion of Evacuee Property Ordinance 
(1949), Section 38 or Section 40 of the 
Act of 1950 operates only on transfers 
creating right or interest in immovable 
property and not on agreements to trans- 
fer. AIR 1970 Guj 12 (20) (DB). 

Section 12 

1. Unsoundness of mind. — (1) A 
contract entered into by a person who 
at the time was of unsound mind is 
void. (1908) 10 Bom LR 1004 (1006) ** 
AIR 1957 Pat 491 (492) (DB). 

(2) The test of unsoundness of mind 
is, whether the person is incapable of 
understanding the business concerned, 
and Its implications. AIR 1944 Nag 


232 (234) = ILR (1944) Nag 698 ** AIR 
1932 PC 69 (72) ** AIR 1957 Pat 491 
(493) (DB) ** AIR 1927 Cal 889 (899) 
= 55 Cal 285 (DB) *♦ AIR 1923 Pat 187 
(192) (DB). 

(3) Even a person who by appearance 
behaves normally would be protected 
by the law if in reality he is one in- 
capable of forming a judgment as to 
what is to his interest. AIR 1957 Pat 
491 (493) (DB). 

(4) Mere weakness of mind does not 
amount to unsoundness of mind. AIR 
1944 Nag 232 (234)= ILR (1944) Nag 
698 AIR 1923 Pat 187 (192) (DB). 

(5) In case of a person who is illite- 
rate or who is not in a position to 
read contents of a document, the con- 
tract cannot be imposed upon him 
simply because he has endorsed his 
signature thereon unless further it is 
proved that he did that after under- 
standing the contents of the same. 
AIR 1959 Pat 540 (546-547)= 1959 BLJK 
425 (DB). 


(6) Mere loss of memory does not 

nake a person unfit for the 

nent of his own affair in his lifetime. 

UR 1932 PC 69 (72). ^ . 

(7) A person who being subject to 
indue influence is unable to 

reely his judgment cannot be brougnx 
vithin the category of persons of m- 
ound mind contemplated by aec- 
ion 12. AIR 1927 Cal 889 (896)= 55 
:al 285 (DB). . 

(8) Idiocy is the most extreme fo^ 
)f mental unsoundness. AIR 

^ag 232 (233)= ILR (1944) Nag 698. 

(9) An idiot is one who has b^n o 

msound mind since 

lubject to all the legal disabiUties 

ncapacities which attach 
if unsound mind. (1863) 1 Mad H 

•14 (215) (DB). . 

(9-A) An order in lunacy 41 

i judgment which under Sectio 
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13. Consent* defined. — Two or more persons are said to consent when they 
agree upon the same thing in the same sense. 


Section 12 — Note 1 (contd.) 

EMdence Act, is conclusive against the 
whole world is relevant and binding 
upon the parties and those who claim 
under them. AIR 1933 Mad 624 (625) 
= 56 Mad 904. 

(10) If a party to a contract seeks to 
enforce a contract which is void under 
Section 12, it is not permissible to 
give equitable relief. However, statu- 
tory relief can be given under Sec- 
tions 38 and 41 of the Specific Relief 
Act when decision is asked for on the 
ground that the contract is void under 
Section 12. (1908) 10 Bom LR 1004 

(1006, 1007). 

2. Evidence and proof. — (1) The 

question whether a person is of un- 
sound mind at the time of execution of 
a document is a question of fact. AIR 
1953 Assam 94 (95)= ILR (1951) 3 Assam 
515. 

(2) Pleadings and evidence must be 
scrutinized before deciding issue of 
mental condition. AIR 1938 Nag 204 
(208). 

(3) Circumstances evincing insanity 
have to be considered together and not 
individually and their cumulative effect 
gauged. AIR 1941 Nag 251 (254)= ILR 
(1942) Nag 236 (DB). 

(4) Question whether contract is in- 
validated by unsoundness of mind does 
not depend merely on belief or disbelief 
of the witnesses before Court but largely 
upon inference to be drawn from evi- 
dence. AIR 1956 Cal 213 (214) (DB) ** 
AIR 1953 Assam 94 (95)= ILR (1951) 3 
Assam 515 ♦* AIR 1941 Nag 251 (252) = 
ILR (1942) Nag 236 (DB). 

(5) In the case of a registered docu- 
ment, in deciding the question relating 
to the mental condition of the executant, 
the Registrar's endorsement on the deed 
cannot be discarded. AIR 1938 Nag 204 
(209). 

(6) Once it has been established that 
a person is usually of unsound mind, the 
burden of proof is on the party who 
alleges that the document was executed 
during a lucid interval. AIR 1941 Nag 
231 (252)= ILR (1942) Nag 236 (DBl *• 
AIR 1958 Andh Pra 22 (27) (DB). 

(7) It is doubtful whether it could be 
held that any person was by reason of 
unsoundness of mind incapable of enter- 
ing into a contract In the absence of any 
medical evidence. AIR 1953 Assam 94 
(95)= ILR (1951) 3 Assam 515. 

(8) When it is shown that a person 
suffered from senile dementia on a par- 
ticular day a presumption of its con- 
tinuance would arise and it would then 
be on the party who tries to uphold the 
subsequent transaction of that person 


to show that at the time of the transac- 
tion there was no incapacity. AIR 1940 
Mad 73 (74. 75) (DB) AIR 1956 Cal 
213 (214) (DB). 

(9) An allegation of the unsoundness 
of mind of a person should be establish- 
ed by proof which shows that he was in- 
capable of understanding business and 
forming a rational judgment as to the 
effect of his transaction upon his inter- 
est. AIR 1957 Pat 491 (492) (DB) ** AIR 
1927 Cal 889 (899)= 55 Cal 285 (DR) *• 
AIR 1923 Pat 187 (192) (DB). 

(10) In order to avoid a contract on 
the ground of unsoundness of mind, the 
all important question to be decided is 
whether that person was of unsound 
mind when the contract was made. AIR 
1927 Cal 889 (892)= 55 Cal 285 (DB) 
AIR 1933 Lah 458 (460). 

rSee however AIR 1932 Rang 24.] 

(11) The executant of a deed might 
be a hard drunkard who might frequent- 
ly be unsober but to hold that his deed 
is not binding it must be established 
that he was unsober when the deed was 
executed. AIR 1926 Oudh 470 (472) = 
2 Luck 226 (DB), 

(12) Proof that a person was suffering 
from delusions by itself is not sufficient 
to set aside his transaction but it must 
be established that the delusions in- 
fluenced the disposition or the contract. 
(1908) 10 Bom LR 1004 (1016). 

(13) A case of lucid interval cannot 
be established by the solitary fact that 
on the day on which the transaction took 
place the person in question did not 
show any instability or insanity. AIR 
1956 Cal 213 (214) (DB). 

(14) Where unsoundness of mind has 
been proved by definite medical evi- 
dence lucid intervals should also be 
proved by as strong and as much demon- 
strative evidence. AIR 1932 Rang 24 
(25). 

(15) It is not legitimate for a Court 
to commute an insufficient case of in- 
sanity into a complete case of weakness, 
when the type of insanity connoted in 
the evidence is something quite differ- 
ent. (1905) 27 All 1 (10) =7 Oudh Cas 
287= 31 Ind App 285 (PC). 

Burden of proof. 

(16) Normal presumption is in favour 

of sanity. The onus of proving insanity 
is on person who alleges it. AIR 1923 
Pat 187 (192) (DB) *• (1908) 10 Bom 
LR 1004 (1007) AIR 1967 J & K 85 
(88) = 1967 Kash LJ 44 ** (1960) 2 

Orissa JD 492. (Mere endorsement In 
the document to the effect that it was 
read over to the lady and understood 
by her, cannot be relied upon, when 
the writer of the endorsement has not 
been examined as a witness.) 
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Section 13 

1. Consent. — ( 1 ) ‘Consent’ is a legal 

term of wide import which would in- 
clude both express and implied consent. 
Tacit consent and connivance would 
also fall within that legal import of the 
term. AIR 1958 Raj 324 (332)= ILR 
(1958) 8 Raj 1024 (DB). 

i2) A consent induced by false repre- 
.sentation may not be ‘free’ within the 
meaning of Section 14, but it can never- 
theless be real, and ordinarily the effect 
of fraud or misrepresentation is to ren- 
der a transaction voidable only and not 
void. AIR 1954 SC 181 (184)= 1954 SCR 
391. 

(3) Whether there is consent or not 
has to be proved as a fact in accordance 
with the principles of the law of con- 
tract. AIR 1954 SC 181 (185)= 1954 SCR 
391. 

(4) For a deed to be binding on its 
executant it is necessary that there 
should be not only the physical act of 
execution but also the mental act in the 
sense that the mind accompanied the 
act of execution. AIR 1933 Pat 306 
(335)= 12 Pat 359 (DB) ** AIR 1925 PC 
294 (209)= 52 Ind App 342= 47 All 
703. 

(5) Where a person is induced to exe- 

cute a deed of one kind under the belief 
that he is signing an instrument of a 
wholly different kind the transaction is 
void and not only voidable. AIR 1921 
Cai 786 (788) (DB) ** AIR 1956 Cal 575 
(577) (DB) AIR 1939 Lah 439 (451) = 
ILR (1939) Lah 433 (DB) ** (1879) 3 

Bom 242 (266, 267). 

(6) Where there is error either in re- 
gard to the identity of the party or the 
subject-matter of the contract there is no 
consent within the meaning of the sec- 
tion. AIR 1954 SC 181 (184)= 1954 SCR 
391 ** AIR 1932 Bom 151 (153)= 56 Bom 
180 (DB). 

(7) When there is mutual misappre- 
hension between both parties to a sale 
of a bill of exchange as to the particu- 
lar kind of bill wanted by the purcha- 
ser their minds cannot be said to have 
met. or in the words of this section there 
would be no consent. (1882) 4 All 334 
(336, 337) (DB). 

(8) A person who entered into an 
agreement to compound an ofTence 
under the Forest Act of 1926 by pay- 
ment of ‘price’ of forest produce as as- 
sessed by the Forest OITicer and also 
paid the same cannot turn round and 
say that as there was no consensus ad 
idem on the meaning of the word ‘price’ 
there was no contract at all and there- 
fore a part of the amount which was 
paid by him according to the assessed 
value should be paid back to him as 
being an amount which is in excess of 
what could be taken from him if the 
ollicer had estimated the value accord- 
ing to certain executive instructions issu- 


ed by the department. 
Pra 169 (170, 171) = 
1146. 


AIR 1957 Madh 
1957 Cri L Jour 


(9) Where a policy of insurance is 
issued by a company, subject to the re- 
gulations and conditions comprised in 
the prospectus, it is unnecessary to prove 
that the company’s prospectus had been 
read by or specially brought to the 
notice of the assured, apart from the re- 
ference made to it in the policy. (1902) 
25 Mad 183 (205) (DB). 


(10) It would not avail a party seek- 
ing to avoid any condition in a contract 
executed by him on a printed form to 
plead either that he did not read the 
contract or that it was in a language 
not understood by him. In the latter 
case it would be for him to ask for and 
obtain an explanation of the terms. He 
can avoid a condition, especially one 
which is usually found in such contracts, 
only by showing that he signed the con- 
tract on the assurance given to him that 
he would not be bound by it. AIR 1921 
Sind 121 (123)= 16 Sind LR 235. 

(11) The fact that a document is in 
a language which is not known, to its 
executant does not necessarily lead to 
the conclusion that he did not under- 
stand its contents. AIR 1949 FC 78 (80, 
81). 

(12) A passenger, who has sufficient 

notice from the passage-ticket itself that 
he and his luggage are being carried 
subject to certain conditions printed on 
the back of it. must, if he is ignorant of 
the language in which these conditions 
are printed, get them explained and 
translated to him before he goes on 
board. If he negligently omits to do 
so he will be bound by these conditions 
and his ignorance of the language will 
not help him to avoid them. (1881) 6 

Cal 227 (234) (DB). 

(13) A person who is not illiterate can- 
not escape a document executed by him 
on the plea that he did not read it. 
AIR 1930 Pat 601 (602) (DB). 

(14) Persons signing a printed form of 
contract without studying its terms is 
bound thereby. (1938) 40 Pun LR 701 
(705). 

(15) No effective contract can come 
into existence unless the parties are 
ad idem on all the essential terms of the 
transaction. AIR 1958 Andh Pra 533 
(536). 

(16) If a party to an agreement em- 
bodied in a document is told that any 
stipulation in the agreement would not 
be enforced, he cannot be held to nave 
assented to it. AIR 1936 PC 70 (74) — 
63 Ind App 126= 59 Mad 446. 

(17) The person who sets up and re- 
lies upon a document executed by a pGJj; 
son of disability like the purdanashm 
lady has to prove that she executed i 
after fully understanding the nature o 
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Section 13 — Note 1 (contd.) 

the disposition freely and willingly. 
AIR 1925 PC 204 (209)= 47 All 703= 28 
Oudh Cas 338= 52 Ind App 342 ** AIR 
1953 Madh B 32 (34) ** AIR 1939 All 348 
(361) (DB). 


(18) Where the contents of the docu- 

ment were merely read out but not ex- 
plained to and understood by the exe- 
cutant who has an illiterate man it must 
be held that there is no consensus ad 
idem and hence the executant is not 
bound by it. AIR 1910 Cal 546 (547) 

(DB). (Per Chatterjee J.) 

(19) In the case of a person who is 
sui juris and not under any disability, 
the mental act of .intending the execu- 
tion is, also, presumed, where there is 
admission of execution, or where the 
execution is proved. AIR 1933 Pat 306 
(335) « 12 Pat 359 (DB). 

(20) An agent's consent on behalf of 
his principal is as elective and binding 
on the latter as when the same is given 
by himself. AIR 1954 SC 181 (185) = 
1954 SCR 391. 


(21) The deiinition of the word ‘con- 
sent’ given in this section applies to that 
word as used in Section 30 (2) of the 
Sale of Goods Act. AIR 1954 SC 181 
(184)= 1954 SCR 391. 

2. Transactions of purdanashin 
women. — (1) A pardanashin lady, in 
the true sense of that term is a lady 
living in seclusion that is, the “zanana," 
and having no communication with any 
male strangers except from behind a 
screen. AIR 1930 Lah 985 (987)= 12 

Lah 239 (DB). 


(2) Merely because a woman lives in 
some degree of seclusion it will not en- 
title her to be treated as a purdanashin 
woman when as a matter of fact she is 
found to have appeared before the regis- 
trar and also in Courts and transacted 
her business herself. (1902) 4 Bom LR 
146 (149) (DB) '** AIR 1947 Lah 54 (6i) 
** AIR 1935 Lah 184 (188) (DB) ** AIR 
1933 All 955 (956). 


(3) "Where a deed is executed by a 

pardanashin lady, it must be reasonably 
established that the deed was the 
free and intelligent act of the exe- 
cutant. AIR 1925 PC 204 (210)= 47 
All 703= 52 Ind App 342= 28 Oudh 
Cas 338 •* AIR 1931 PC 100 (104) ** 
AIR 1946 All 121 (125) AIR 1944 

All 42 (54)= ILR (1947) All 81 ** AIR 
1943 Mad 677 (680)= ILR (1944) Mad 
181 (DB) ** AIR 1939 All 348 (362) 

(DB) ** AIR 1939 Cal 569 (577) (DB) 
•• AIR 1939 Nag 159 (161)= ILR 

(1941) Nag 418 (DB) ** AIR 1937 Lah 
353 (358) (DB) ** AIR 1934 All 179 
(182) (DB). 

(4) The disposition of a pardanashin 
lady must be substantially understood 
by her. Ite execution must not merely 


be her physical act but also her mental 
act. AIR 1925 PC 201 (209) = 47 All 
703= 52 Ind App 342= 28 Oudh Cas 
338 ** AIR 1938 PC 38 (40)= 32 Sind 
LR 285 ** AIR 1931 PC 303 (305)= 58 
Ind App 450 = 11 Pat 227 ** AIR 1931 

PC 100 (104) ** (1912) 34 All 455 (462) 

= 39 Ind App 156= 15 Oudh Cas 271 
(PC) ** AIR 1955 Cal 17 (19) (DB) 
AIR 1954 Nag 11 (15)= ILR (1953) Nag 
281 (DB) (1954) 94 Cal L Jour 39 

(42) **= AIR 1952 Pat 19 (20) (DB) ** 

AIR 1946 All 178 (180) (DB) AIR 

1939 Nag 159 (160, 161) = ILR (1941) 

Nag 418 (DB). (The document exe- 
cuted must be bona fide.) ** (1909) 1 
Ind Cas 573 (585) (DB) (Cal) * (19071 

31 Bom 165 (180) (DB). 

(5) A pardanashin woman would be 

bound by her disposition when she 
had executed it with a substantial 
understanding of its nature. AIR 1940 
PC 134 (136)= 67 Ind App 309= ILR 
(1940) Kar (PC) 271= ILR (1940) 2 

Cal 436 ** AIR 1919 PC 24 (26)= 47 
Cal 175= 46 Ind App 272 ** AIR 1948 
Cal 84 (87). 

(6) The question whether a disposi- 

tion by a pardanashin woman can be 
sustained as her free and intelligent 
act will depend upon whether it had 
been explained to her so as to make 
her understand it. AIR 1931 PC 303 
(305)= 58 Ind App 450= It Pat 227 
** AIR 1938 PC 276 (277)= 32 Sind 

LR 947 *■* (1877) 3 Cal 324 (327) (PC) 

(1869-70) 13 Moo Ind App 419 (419) 
(PC) AIR 1954 Nag 11 (15)= ILR 
(1953) Nag 281 (DB). 

(7) If. for want of explanation a 
pardanashin lady did not understand 
an important feature of the transac- 
tion it cannot be held that her mind 
and free consent went with her act in 
executing the deed. AIR 1940 PC 134 
(135)= ILR (1940) 2 Cal 436= ILR 
(1940) Kar (PC) 271= 67 Ind App 
309. 

(8) A mere reading of the document 

to the pardanashin lady is not suITi- 
rient to show that which is necessary, 
namely that she has understood its 
nature and effect. AIR 1934 PC 208 
(209) ** (1901) 28 Cal 546 (556)= 28 

Ind App 71 (PC) AIR 1950 Pat 247 
(250) (DB) ** AIR 1935 Cal 495 (497) 

AIR 1935 Lah 184 (187) (DB). 

(9) The explanation given to the par- 

danashin lady to be sufficient must be 
such that it must be able to make her 
understand the full bearing of the trans- 
action upon her interest and the nature 
of the liabilities it throws upon her. 
AIR 1931 Oudh 146 (155)= 6 Luck 619 

(DB). 

(10) The extent and character of the 
explanation required must depend on the 
circumstances, length, intricacy, the 
number and complexity of the disposi- 
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increased amount and elFiciency of ex- 
planation. AIR 1925 PC 208 (209)= 47 
All 703= 52 Ind App 342= 28 Oudh Cas 
338 ** AIR 1931 PC 100 (104) *♦ AIR 

1936 Oudh 196 (199) (DB). 

(11) The essential requisite for sus- 
taining a deed of a pardanashin lady be- 
ing her understanding of its terms, it is 
immaterial, when there is such under- 
standing, that there is no independent 
advice. AIR 1938 PC 38 (40)= 32 Sind 
LR 285 ** AIR 1936 PC 207 (210, 211) = 
11 Luck 346= 63 Ind App 326 ** AIR 
1931 PC 100 (104) ** AIR 1925 PC 204 
(209)= 47 All 703= 52 Ind App 342 = 
28 Oudh Cas 338 ** AIR 1958 Orissa 62 
(63. 64)= ILR (1958) Cut 67 ** AIR 1954 
Nag 11 (15)= ILR (1953) Nag 281 (DB) 

AIR 1952 Pat 19 (20) (DB) AIR 
1944 All 42 (54)= ILR (1947) All 81. 

[See however AIR 1959 Pat 540 (546, 
547) = 1959 BLJR 425 (DB).] 

(12) There is no absolute rule of law 
that in every case of pardanashin lady 
a transaction entered into by her with- 
out independent advice should be declar- 
ed void. (1914) 36 All 81 (91. 92)= 41 
Ind App 23 (PC) AIR 1943 Mad 677 
(680)= ILR (1944) Mad 118 (DB). 

(13) Where upon the nature of the 
thing done, and the training and habit 
of the mind of the grantor as well as 
the proximate circumstances, affecting 
the execution the conclusion is reached 
that the independent advice could not 
have altered the results then the ab- 
sence of it does not detract from the 
valid nature of the consent. AIR 1943 
Mad 677 (680)= ILR (1944) Mad 118 
(DB) *• AIR 1936 PC 207 (210)= 63 Ind 
App 326= 11 Luck 346. 

(14) Where a pardanashin lady is in- 
telligent to understand the nature and 
effect of transaction and has got intelli- 
gent relations to assist her it cannot be 
said that she had no independent advice. 
AIR 1935 Cal 234 (237). 

(15) The independent advice which 
might have become necessary in any 
case should have been given before and 
not after the event. AIR 1934 PC 210 
( 212 ). 

(16) The burden of proving the intelli- 
gent execution of the document by the 
purdanashin woman lies on the party 
who relies upon it. ILR (1955) 1 All 772 
(778) ** (1902) 29 Cal 749 (757)= 29 Ind 
Adp 127 (PC) ** (1881) 7 Cal 245 (250)-= 

8 Ind App 39 (PC) ** AIR 1955 Cal 17 
(19) (DB) AIR 1952 Pat 19 (20) (DB) 
** AIR 1946 All 178 (180) (DB) AIR 


(17) Whether there is enough proof of 
intelligent execution in any particular 
case would depend upon the facts of 
that case. While the knowledge alone 
of the purdanashin woman of the nature 
of the document would be sufficient to 
infer Intelligent execution in cases where 
no special connection subsists between 
her and the beneficiary no such infer- 
ence would readily follow when there is 
a fiduciary relationship between them. 
AIR 1952 Pat 19 (20) (DB). 

[See also AIR 1951 Nag 379 (380) = 
ILR (1951) Nag 516 ** AIR 1961 Orissa 
100 (101)= 26 Cut LT 304.] 

(18) The absence of duress, protest of 
want of comprehension is not by itself 
a proof of a true understanding mind 
in the purdanashin lady who executed 
a document. AIR 1925 PC 204 (209) = 
47 All 703= 52 Ind App 342= 28 Oudh 
Cas 338 *♦ AIR 1955 Cal 17 (20) (DB) 
AIR 1935 Cal 671 (673, 674) (DB). 

(19) The mere fact that the woman 
lives in seclusion or sits behind a par- 
dah does not necessarily show that she 
is weak-minded, ignorant or incapable 
of understanding her affairs. AIR 1934 
PC 208 (209) ♦♦ AIR 1935 Lah 184 (187) 
(DB). 

[See also (1938) 32 Sind LR 262 (264) 
(PC).] 

(20) Although it is for the party who 
relies upon a document executed by the 
agent of a purdanashin lady to show that 
the power of attorney under which the 
agent acted was executed by the lady 
upon a full understanding of its mean- 
ing yet where there is prima facie evi- 
dence of her having consented to its 
terms it is she who has to rebut it by 
her own evidence. AIR 1932 PC 134 
(135). 

(21) Where vendor’s letter to ven(^ 
indicated that an agreement of condi- 
tional sale was settled upon but ^ the 
sale deed was referred as unconditional 
sale deed in an application for registra- 
tion, it cannot be said that there was 
no consideration or consent on accoiw 
of such discrepancy. AIR 1965 Madh 
Pra 275 (283) = 1967 MPLJ 711 (DB). 

Section 14 — Note 1 

(1) That definition of coercion in Sec- 
tion 15 is expressly inserted for the spe- 
cial object of applying to Section 14 
to define what is the criterion whether 
an agreement was made by meaM oi a 
consent extorted by coercion and dpra 
not control the interpretation of 
when the word is used in other s 
roundings. AIR 1970 Guj 59 (64). 


14. “Free consent” defined. — Consent is said to be free when it is not caused 

by— 

(1) coercion, as defined in Section 15, or 

(2) undue influence, as defined in Section 16, or 


Section 13 — Note 2 (contd.) 1946 Mad 353 (364)= ILR (1946) Mad 

tions, or the unfamiliarity of the subject .599 (DB) AIR 1914 Cal 223 (227) 
matter, are all reasons for requiring an 
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(3) fraud, as defined in Section 17, or 

(4) misrepresentation, as defined in Section 18, or 

(5) mistake, subject to the provisions of Sections 20, 21 and 22. 

Consent is said to be so caused when it would not have been given but for 
the existence of such coercion, undue influence, fraud, misrepresentation or mis- 
take. 


15. “Coercion” defined. — “Coercion” is the committing, or threatening to com- 
mit, any act forbidden by the Indian Penal Code, or the unlawful detaining, or 
threatening to detain, any property, to the prejudice of any person whatever, with 
the intention of causing any person to enter into an agreement. 

Explanation. — It is immaterial whether the Indian Penal Code is or is not in 
force in the place where the coercion is employed. 

Illustration 


A, on board an English ship on the high seas, causes B to enter into an 
agreement by an act amounting to criminal intimidation under the Indian Penal 
Code. 


A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an oflence by the law of 
England, and although Section 506 of the Indian Penal Code was not in force at 
the time when or place where the act was done. 


Section 14 — Note 1 (contd.) 

(2) Consent Is free, when the activity 
of man, by which it is effective, works 
without obstacles to impede its exercise. 
AIR 1945 Cal 218 (238) (DB). 

(3) General averment that consent was 
not freely obtained is not enough to set 
up the plea that there was one of the 
vitiating elements enumerated under 
Section 14. AIR 1915 PC 7 (13) = 39 
Bom 441 = 42 Ind App 135. 


(4) The law upon the question of free 
consent is given in the statute itself, and 
therefore, the Court has to administer 
the law to a case when it comes within 
its provisions irrespective of the consi- 
deration whether the application of the 
provisions would or would not disfavour 
the abuse of moral influence or encour- 
age moral cowardice. AIR 1945 Cal 218 
(235) (DB). 

(5) Consent obtained under duress, 

whether the duress is physical or moral, 
is not free. But the fear caused by the 
duress must be real — non metus vam 
hominis — and must be such as would 
Induce a reasonable man to 'Q-P 

a contract. AIR 1945 Cal 218 (235) 

[See also AIR 1939 All 348 (361) {DB).J 


(6) Where one of the parties enters 
into a contract, as a result of the decep- 
tion practised upon him by the other, 
the consent is not free. 1866 Pun] Re 
No. 21, p. 28 (29). 

(7) Where by a special law regulating 
the production, supply and distribution 
of certain essential commodities repre- 
sentative dealers could sell them only to 
certain quota holders and at the price 
fixed by the Government there is only a 
restriction on the freedom of contract 
of the person who chooses to become 


a representative dealer in those com- 
modifies. Thereby it cannot be said that 
when he becomes such a dealer and sells 
to the quota holder the contract is not 
freely entered into because he has not 
the freedom to choose the purchaser or 
fix his own price as he could have if 
he dealt in the open market. In such a 
case no question can arise at all of there 
being force, or threat of force or fear 
of personal sulTering or abuse of legal 
proceeding merely because of the restric- 
tions imposed on him. ILR (1956) 
Andhra 502 (509). 

(8) While absence of consent would 
render the transaction void a consent 
which is not free would only render it 
voidable. AIR 1954 SC 181 (184) = 1954 
SCR 391. 

(9) Offer by canegrower to sell his 
cane, to occupier of sugar factory — 
Occupier has to accept offer and enter 
into agreement with can-grower under 
provisions of A. P. Sugar-cane (Regula- 
tion of Supply and Purchase) Act and 
Rules thereunder — Consent of occupier 
to agreement is free within the con- 
templation of Section 14 and not under 
undue influence. AIR 1968 SC 599 (603) 
= (1968) 1 SCR 705. 

(10) Where agreement reached by 
parties is accepted by the Court, under 
the provisions of O. 23, R. 3-A of Civil 
P. C. (Kerala Amendment), party ,can 
resile from such agreement only on 
grounds contemplated by Contract Act. 
AIR 1967 Ker 15 (16) = 1966 Ker LT 
494. 

SECTION 15 — SYNOPSIS 

1. Scope. 

2. “Act forbidden by the Penal Code.** 

3. Detention of property. 
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Section 15 — Synopsis (contd.) 

4. “Prejudice.” 

5. Proof. 

1. Scope. — ( 1 ) III India, the English 
Common law doctrine relating to duress 
i.s not the law which is to be applied 
where a plaintifT seeks to avoid a con- 
tract on a plea of coercion. The law 
which governs such plea is to be sought 
in this section and it is much wider than 
anything to be found in English autho- 
rities. (1912) 15 Oudh Cas 192 (197). 

(2) Coercion as defined in Section 15 
implies committing or threatening to 
commit some act, which is contrary to 
law. (1900) 22 All 224 (225) (DB). 

(3) Coercion means every kind of com- 
pulsion even if it does not measure up 
to definition under Section 15. AIR 1969 
Mys 230 (235) = 11 Law Rep 237 (DB). 

(4) The mere need for raising a loan 
is not by itself sullicient to enable the 
debtor to avoid his agreement on the 
ground of coercion. 1936 All WR 84 (84) 
(DB). 

(5) Where the Government in order to 
realise fine, due from the son, has at- 
tached the property belonging both to 
son and father and the father pays the 
fine in order to save property from 
being sold, payment made by the father 
is under coercion in view of the defini- 
tion in Section 15 of the Act. AIR 1939 
All 373 (374, 375). 

(6) Refusal to withdraw prosecution, 
already launched, unless a bond for the 
amount due is executed would not be 
covered by Section 15. AIR 1926 Cal 455 
(456, 457) (DB). 

(7) ‘‘Coercion" need not proceed from 
party to contract or be immediately 
directed against the party whom, it is 
intended to coerce, to enter into the 
contract. AIR 1917 Mad 288 (290) (DB) 
** (1912) 15 Oudh Cas 192 (197). 

(8) The definition contained. in Section 
15 is solely intended for the purpose of 
considering whether the consent in any 
particular case is a free consent fall- 
ing within Section 14 and it does not 
govern the meaning of the word coer- 
cion as used in Section 72 of the Act. 
(1913) 40 Cal 598 (612) = 40 Ind App 
56 (PC) AIR 1954 Mad 213 (213) ** 
(1888) 15 Cal 656 (665) (DB) *♦ AIR 1970 
Guj 59 (64). 

(9) The threat of strike is neither a 
threat to commit any oiTence under the 
Penal Code nor is it unlawful detaining 
or threatening to detain any property. 
Hence it does not come under the defi- 
nition of “coercion”. AIR 1966 Assam 
115 (118) = (1967) 2 Lab LJ 371 (DB). 

(10) Though ,the occupier of the fac- 
tory is obliged to enter into agreement 
under Andhra Pradesh Sugar-cane (Re- 
gulation of Supply and Purchase) Act, 45 
of 1961 and Rules framed thereunder, 


the compulsion of law is not coercion. 
In spite of the compulsion, the agreement 
^ neither void nor voidable. AIR 1968 
SC 599 (604) = (1968) 1 SCR 705. 


(11) Where it was alleged in written 
statement that when there was state of 
emergency in country on account of 
Qabaili raids, defendant was forced to 
affix his thumb impression on some 
paper where it was written that the 
j Question belonged to a mosque 
and that what was written on paper was 
contrary to facts, held that this was 
an all too inadequate and unsatisfactory 
form of pleading coercion. AIR i960 
J & K 132 (135). 


(12) Illegal loan transaction — Third 
person having no knowledge of illegality 
of transaction executing deed in favour 
of creditor and taking sale chit from 
debtor for 10 of his bulls and an agree, 
ment allowing debtor to keep the bulls 
for a period of .six months — Held, that 
there was no coercion. (1967) 2 Andh 
WR 80. 

(13) By conjoint operation of Section 
25^ Cl. (iii) of the Special Marriage .Art, 
1954 and S. 15 coercion would mean 
threatening to commit any act for- 
bidden by the Penal Code. AIR 1969 Cal 
293 (299) = 72 Cal WN 905 (DB). 


2. “Act forbidden by the Penal Code.” 
— (1) In dealing with a case of coercion 
the Court should decide, whether the 
alleged act of coercion amounts to an 
offence under the Indian Penal Code. 
AIR 1917 Mad 288 (290) (DB). 

(2) In England the law is that duress 
always avoids a contract except in cer- 
tain cases where the imprisonment is 
lawful. But that exception does not ap- 
ply to a case where a man is in custody 
upon a criminal charge in a country 
where there is no settled system of law 
and .Judges have arbitrary power and 
the person suffering imprisonment made 
an agreement to give benefit to another 
to get release from that charge. Such 
a contract is void in England. (1876) 1 
Cal 330 (334, 335) = 3 Ind App 61 (PC). 


(3) Where a person who had been 
taken in arrest in execution of a decree 
passed by a Court having no jurisdiction 
executed a bond for the decretal amount 
while under duress to obtain his relea^ 
it was held that the bond had been ob- 
tained by coercion within the meaning of 
this section. (1882) 4 All 352 (354) (DB). 

(4) A threat of bringing a false charge 
with the object of making another do 
a thing amounts to blackmeiil or coer- 
cion. AIR 1936 Lah 6 (7). 

(5) To threaten another with crimiiwl 

prosecution is not per se forbidden by 
the Penal Code. Such act could be for- 
bidden by the Penal Code only wlwn it 
amounts to a false charge. w 

Oudh Cas 192 (197, 198) *♦ 1927 Mad 

WN 761 (762) (DB). 
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.< j n inHucnce defined.— (1) A contract is said to be induced by 

undue influence where the relations subsisting between the parties are such 
that one of the pmties is in a posiUon to dominate the will of tlie other and uses 
that position to obtain an unfair advantage over the other. 

_ (2) In particular and without prejudice to the gcneralilN- of tite foregoing 
principle, a person is deemed to be in a position to dominate the will of another 


(a) where he holds a real or apparent authority over the other or where 

he stands in a fiduciary relation to the other; or 

(b) where he makes a contract with a person whose mental capacity is 

temporarily or permanently affected by reason of age, illness, or men- 
tal or bodily distress. 


(3) Where a person who is in a position to dominate the will of anotlier, 
enters into a contract with him, and the transaction appears, on the face of it 
or on the evidence adduced, to be unconscionable, the burden of provinf» that 
such contract was not induced by undue influence shall lie upon the person in a 
position to dominate the will of the other. 


Section 15 — Note 2 (contd.) 

(6) Where a criminal prosecution is 
instituted against a person, and such 
person, fearing the result of the prose- 
cution, entered into an agreement in 
favour of the complainant in considera- 
tion of his abandoning the prosecution: 
Held, that it cannot be held simply on 
these grounds that the consent of such 
person was caused by coercion. 1882 Pun 
Re No. 135, p. 398 (399. 400) (DB). 

(7) Where consequent to the accused 
entering into an agreement to refer the 
dispute to arbitration the pending prose- 
cution against him was withdrawn and 
even after such withdrawal he attended 
the arbitration proceedings it was held 
that there was no substance in his con- 
tention that he entered into the agree- 
ment under coercion. (1901) 25 Bom 10 
(12) (SB). 

(8) A threat to commit suicide in con- 
sequence of which a document is exe- 
cuted by a person, is a threat to commit 
an “act forbidden by the Penal Code 
and amounts to coercion. AIR 1918 Mad 
414 (416) = 41 Mad 33 (SB) ** AIR 
1917 Mad 288 (289) (DB) •* AIR 1969 
Cal 293 .(299) = 72 Cal WN 905 (DB). 
(Threat to commit murder.) 

3. Detention of property. — (1) Seizure 
and detention of property even if the 
person who does that has a colour of 
right amounts to unlawful detention of 
property within the meaning of Sec- 
tion 15. AIR 1920 Low Bur 38 (40) (DB). 

(2) Where a dismissed agent detained 
the accounts in order to obtain his re- 
lease deed it was held that the release 
deed obtained was the result of coercion. 
AIR 1927 Mad 852 (855) = 50 Mad 786 
(DB). 

4 . “Prejudice”. — (1) The word ‘pre- 
judice* in Section 15 does not mean 
mere sentimental prejudice. Some le^i 
injury must flow before a person can be 
said to be ‘prejudiced’ under the sec- 
tion. AIR 1918 Mad 414 (416) = 41 Mad 
33 (SB). 


5. Proof. — ( 1 ) The question of coer- 
cion is one of fact depending upon the 
circumstances of each case. AIR 1953 
Sau 53 (55) AIR 1954 Mad 213 (214). 

(2) To establish coercion a person must 
prove ( 1 ) utterance of threat ( 2 ) of an 
act forbidden by Penal Code (3) with 
the intention of compelling the plaintilF 
to make the agreement complained of. 
(1912) 15 Oudh Cas 192 (197. 198) (DB,'. 

(3) Where coercion is alleged the al- 

legation must by law be supported by 
particulars. It is only after due proof 
of those particulars that the Court can 
find that the alleged coercion is proved. 
AIR 1915 Bom 68 (71) = 39 Bom 149 

(DB). 

(4) Coercion under the Contract Act 
can be pleaded only where the end 
arrived at was achieved by the 
use of something in the nature 
of unlawful force, or the threat 
of unlawful force, against the person 
or the mind of the contracting party. 
AIR 1945 Cal 218 (238) (DB). 

(5) Suspicion or probability of the 
existence of coercion cannot take the 
place of proof. There must be actual 
proof to support the plea of coercion. 
AIR 1915 Bom 68 (70) = 39 Bom 149 
(DB). 

SECTION 16 — SYNOPSIS 

1. Undue influence — General. 

2. Position to dominate. 

(a) General. 

(b) Husband and wife. 

(c) Master and servant. 

(d) Uncle and nephew. 

(e) Creditor and debtor. 

(f) Landlord and tenant. 

(g) Other relationship. 

3. Fiduciary relationship. 

(a) General. 

(b) Next friend and minor party. 

(c) Trustee and cestui que trust. 

(d) Counsel and client. 

(e) Parent and child. 

U) Guardian and ward. 

(g) Principal and agent. 



510 [S 16 N IJ 


[The Indian] Contract Act, 1872 


Notliing in tliis sub-section shall affect the provisions of Section 111 of the 
Indian Evidence Act, 1872. 


Illustrations 


(a) A having advanced money to his son, B, during his minority, upon B’s 
coming of age obtains, by misuse of parental influence, a bond from B for a grea- 
ter amount than the sum due in respect of the advance. A employs undue in- 
fluence. 


(b) A, a man enfeebled by disease or age, is induced, by Bs influence over 
him as his medical attendant, to agree to pay B an unreasonable sum for his pro- 
fessional services. B employs undue influence. 

(c) A, being in debt to B, the money-lender of his village, contracts a fresh 
loan on terms which appear to be unconscionable. It lies on B to prove that the 
contract was not induced by undue influence. 

(d) A applies to a banker for a loan at a time when there is stringency in the 
money market. The banker declines to make the loan except at an unusually 
high rate of interest. A accepts the loan on these terms. This is a transaction in 
the ordinary course of business, and the contract is not induced by undue in- 
fluence.] 

[*] Substituted for the original Section 16, by the Indian Contract Act Amendment 
Act. 1899 (6 of 1899), S. 2. 


Section 16 — Synopsis (contd.) 

4. Mental incapacity. 

(a) General. 

(b) Ignorant persons. 

(c) Fear of punishment. 

5. Unfair advantage. 

6. Inadequacy of consideration. 

7. Unconscionable bargains. 

8. High rate of interest. 

9. Persons entitled to raise plea of 

undue influence. 

10. Pleadings. 

11. Proof of undue influence. 

(a) General. 

(b) Presumption. 

(c) Burden of proof. 

12. Transactions of purdanashin ladles. 

1. Undue influence — General. — (1) 
Influence will be deemed “undue” when 
a person, in a dominant position uses 
that position to obtain unfair advan- 
tage for himself at the cost of a person 
relying upon his authority or aid. AIR 
1950 Nag 71 (75) :== ILR (1950) Nag 105 
AIR 1961 All 295 (297). 

(2) According to the definition of un- 
due influence in Section 16 there are 
three ingredients: (1) that the relation 
subsisting between the parties should be 
such that one of the parties is in a posi- 
tion to dominate the will of the other; 

(2) that the dominant party obtains an 
unfair advantage over the other and 

(3) that the dominant party uses his 
dominant position to obtain that unfair 
advantage. AIR 1963 SC 1279 (1290) = 
(1964) 1 SCR 270. 

(3) To constitute undue influence there 
must be either confidence reposed in the 
person charged or dominating influence 
with him over the other such as to 
render the latter to stand in some res- 


pect, in awe or fear of the former. AIR 
1921 Mad 394 (397) (DB). 

(4) Undue influence means the domi- 
nation of a weak mind by a strong mind 
to an extent which causes the behaviour 
of the weaker person to assume an un- 
natural character. AIR 1937 Pat 362 
(363) (DB) *• AIR 1961 Punj 383 (306) 
63 Pun LR 212 (DB). 


(5) Undue influence is any influence 
brought to bear upon a person entering 
into an agreement or consenting to a dis- 
posal of property which in the circum- 
stances of the case appears to have been 
such as to preclude the exercise of free 
and deliberate judgment. AIR 1956 Hyd 
114 (117) = ILR (1956) Hyd 328 (DB) •* 
AIR 1947 Oudh 89 (91). 


(6) The essence of “undue influence 
is that a person is constrained to do 
against his will, but for the influence he 
would have refused to do if left to 
exercise his own judgment. AIR l»6i 
Punj 383 (386) = 63 Pun LR 212 (DB). 

(7) Undue influence does not coyote 
■excessive, inordinate or disproportion* 
nte’ influence but something wrongful, 
it is an influence which acts to tl^ ih* 
jury of a person who is swayed hy it 
and which compels that person to do 
something which he would not haw done 
if he had been a free agent. AIR.ISJ* 
Punj 190 (203) = ILR (1958) 

IDB) ** (1890) 13 Mad 214 (2^, 224) 

(DB) ** AIR 1961 Punj 383 (386) — 63 
Pun LR 212 (DB). 

(8) A friendly advice or 

ing from gratitude or esteem is no 

undue influence unless there^ ^ 

runctioning of a free mind is 

Mere suggestions or appeals 

such an effect. An or 

exists from attachment or respect 
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Section 16 — Note 1 (contd.) 
which results from arguments or appeals 
to the reason and judgment is not un- 
due. AIR 1961 Punj 303 (386) = 63 
Punj LR 212 (DB). 


(9) Although mere .advice or persua- 

sion is legitimate and would not consti- 
tute undue influence, pressure of what- 
ever character, whether acting on the 
fears or hopes, so exerted as to over- 
power the volition of the person who is 
under. domination, would fall within 
the definition of undue influence. AIR 
1938 Bom 97 (107) ** AIR 1939 Pat 477 
(482) (DB) ** 1908 Pun Re No. 51. p. 

259 (261) ** 1901 Pun Re No. 36 p. 107 
(110) (DB). 

(10) Undue influence is clearly dis- 
tinguishable from fraud and like fraud 
tt assumes myriad forms. AIR 1947 All 
180 (181) ** AIR 1932 Pat 105 (117) = 
11 Pat 50 (DB). 


(10-A) Acts of undue influence must 
range themselves under either coercion 
or fraud. AIR 1934 PC 130 (133, 134) = 
81 Ind App 224 = 9 Luck 178 ** AIR 
1929 Oudh 44 (49) (DB) •* AIR 1922 

Oudh 59 (63) (DB) ** (1908) 32 Bom 37 
(44) •* AIR 1962 Pat 168 (173, 174) (DB) 
AIR 1964 Raj 250 (252) = 1964 Raj 
LW 302. 


(11) Undue influence is a species of 

fraud whereby mastery is obtained over 
the mind of the victim by insidious ap- 
proaches and seductive artifices. Sonae- 
times the result is brought about by 
fear, coercion, importunity or other 
domination calculated to prevent 
pression of the victim’s true mind. AIR 
1958 Punj 190 (203. 204) = ILR (1958) 

Punj 481 •* AIR 1964 Raj 250 (252) = 
1964 Raj LW 302. 

(12) Undue influence consists in sonae 
coercion almost amounting to fraud, 
whereby the will of one party was domi- 
nated by ttie other, so that the resulting 
transaction cannot be regarded as ex- 
pressing the real, intention of the party 
coerced. AIR 1928 Pat 441 (444) = 7 
Pat 426 (DB). 

(13) Undue influence and incapacity to 
enter into a contract are totally diiier- 
ent things. AIR 1927 Cal 889 (896) = 
55 Cal 285 (DB) •* AIR 1965 Ker 189 
(194) = 1964 Ker LT 497 (DB). 

(14) Undue influence may be exercised 
by a party to the contract in conspiracy 
with or through the agency of others. 
But such a conspiracy must be cl^riy 
established by evidence. AIR 1920 PC 65 
(66, 67) = 43 Mad 566 = 47 Ind App 1. 


(15) The fact that a party enters into 
a contract for the purpose of satisfying 
the demands of a third party to .whose 
undue Influence he is amenable cannot 
defeat liie rights of the other party to 
the contract when there is neither an 
allegation of undue influence against him 


nor are the terms of the contract ex- 
horbitant. AIR 1925 Lah 430 (431) (DB'. 

(16) When a third party who benefits 

by a transaction has notice of the facts 
which raise the presumption of .undue 
influence, he is in no better position 
than the person who exercises the influ- 
ence. ILR (1955) 2 Cal 214 (220) >''= AIR 
1945 PC 8 (9, 10) == 71 Ind App 184 =» 
ILK (194.5) Bom 189 r- ILR (1945) Kar 
(PC) ,56 AIR 1940 Mad 285 (289) 

(DB) AIR 1938 Bom 97 (106) (DB). 

(17) A plea of undue influence is to- 
tally different from a plea that the trans- 
action is fictitious. AIR 1937 Lah 437 
(-139) (DB). 

(18' Questions as to undue influence 
must be decided under the Contract Act. 
principles of English equity do not apply. 
AIR 1918 PC 249 (250) = 1918 Pun Re 
No. 1.24 ** 11906) 28 All 570 (583) = 33 
Ind App 118 = 9 Oudh Cas 188 (PC) ♦♦ 
AIR 1925 Oudh 535 (535) *• (1911) 34 
Mad 7 (10) (DB). 

2. Position to dominate — (a) Gene- 
ral. — (1) The question whether a party 
was in a position to dominate the will 
of the other is largely a question of 
fact. AIR 1927 All 44 (45) = 48 All 
666 (DB). 

(2) Owing to the complexities of hu- 
man nature relations between parties to 
a transaction which would place one of 
them in a position of dominance over 
the other may arise in various ways and 
therefore it is impossible to lay down 
any general law regarding the same 
(1908) 11 Oudh Cas 295 (299). 

(3) Any person who holds real or ap- 
parent authority over another or who 
stands in a fiduciary relation to the other 
would be deemed to be . in a position to 
dominate his will. AIR 1958 Punj 190 
(201) = ILR (1958) Punj 481 (DB) ** AIR 
1937 Cal 492 (494) (DB). 

(4) No strict or technical fiduciary re- 
lationship is needed to establish that one 
person is in a position to dominate the 
will of the other. 1949 Trav-Co LR 172 
(176) (DB). 

(5) The position of a person to do- 
minate the will of another may arise not 
merely because of his personal relation- 
ship with him but also as a result of the 
circumstances in which the contract was 
entered into. (1911) 34 Mad 7 (10) (DB) 
** AIR 1943 Cal 218 (239). 

(6) "Where the donor is not only an old 
lady of feeble health but is also entirely 
dependant upon the donee her nephew, 
even for food and cloth, there is suffi- 
cient relation between them to presume 
undue influence being responsible for 
bringing about the gift. AIR 1929 PC 3 
(5, 6). 

(7) A donee who was intimate with 
the donor, a very old man of 100 years 
of age, and had lent him money was 
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Section 16 — Note 2 (a) (contd.) 
held to be in a position to dominate the 
donor. AIR 1930 Sind 25 (29). 

(8) The mere fact that the transferee 
was a near relation of the transferor's 
husband is not sullicient to hold that 
the former was in a position to dominate 
the will of the transferor when the lind- 
ing is that there was no association be- 
tween them and that they knew each 
other by appearance. AIR 1935 Cal 234 
(237). 

l9) The mere fact that the relationship 
between the parties is such that one 
of them relies upon the other for advice 
would not suli'ice to show that the 
latter is in a position to dominate the 
former exercising his influence unduly. 
AIR 1938 Mad 426 (428) (DB). 

l9A) Mere fact that bequest is in 
favour of .persons who were looking 
after testator at or about time of will 
does not by itself indicate that will was 
executed under undue influence. ILR 
(1966) 1 Cal 408 (413) (DB). 

(10) A mere allegation of relationship 
between the parties without any . sugges- 
tion even that one of them was in a 
position to dominate the other will not 
justify the Court in assuming that undue 
influence must have been exercised in 
the case. AIR 1956 Bom 569 (571). 

(11) The relationship which gives the 
position of dominance must have com- 
menced anterior to the transaction that 
is claimed to be tainted by undue in- 
fluence. (1908) 11 Oudh Cas 295 (299). 

2 (b). Husband and wife. — ( 1 ) There 
is no presumption of undue influence in 
every case where a wife confers bene- 
fit On her husband without considera- 
tion. AIR 1945 PC 8 (9, 10) = 71 Ind 
App 184 = ILR (1945) Bom 189 = ILR 
(1945) Kar (PC) 56 ** AIR 1934 PC 
210 (212) ** ILR (1955) 2 Cal 214 (221) 
(DB). 

(2) Where the wife is very much 
younger than the husband, there is no 
legal presumption that she is in a 
position to dominate the will of her hus- 
band. AIR 1930 All 169 (171) = 52 All 
368 (DB). 

(3) The facts that the grantee is a 
second wife and she is in the habit of 
remonstrating with her husband in a 
loud voice do not necessarily indicate 
that she has her husband in her grip. 
AIR 1944 All 104 (110) = ILR (1944) All 
141 (DB). 

2 (c). Master and servant. — (1) An 
ordinary servant, dependant on his mas- 
ter, cannot, in the usual course of things, 
be in a position to dominate the will of 
his master and hence it follows that un- 
less there is evidence to the contrary 
it cannot be found that he has exercis- 
ed undue influence over his master. AIR 
1921 Mad 394 (397) (DB) ** AIR 1925 

Nag 369 (370) AIR 1918 Oudh 313 

( 314 ). 


(2) The mere fact that a person had 
been doing odd and sundry job to an- 
other for a few years would hardly 
sulhce to reach a conclusion that he 
would nave gained a position to domi- 
nate the will of the other who though 
an Illiterate woman is found to be 
quite capable of managing her business 
AIR 1952 Him Pra & B 20 (22). 

l3) An olTicial superior is in a position 
to dominate the will of his subordinate. 
If he obtains by the use of that position 
an undertaking from the subordinate it 
must be held that the undertaking was 
given under inducement by undue in- 
fluence. AIR 1956 All 439 (443 444) = 
ILR (1956) 1 All 24 (DB). 

(4) A.n agent looking after litigations 
and also securing loans for his employer 
can justifiably be inferred to be in a 
position to dominate the will of the em- 
ployer especially when he is in embar- 
rassed circumstances. AIR 1946 Oudh 129 
(138) = 21 Luck 194 (DB). 


2 (d). Lncie and nephew. — (1) Where 
a Buddhist lady made a gift of some 
land to her nephew who was also acting 
as her agent, it was held that although 
there was, what may be called, a fidu- 
ciary relationship between the parties, 
it was not such as to lead the Court to 
infer undue influence. AIR 1918 Low 
Bur 67 (68) (DB). 

(2) Where a niece living with her 
uncle executed a conveyance of her pro- 
perty to him for an apparent considera- 
tion of one dollar under an arrange- 
ment between them to the effect that 
the uncle should manage the property 
during her lifetime paying her only the 
rent and thereafter convey it back to 
her heirs their Lordships of the Privy 
Council expressed the opinion that the 
transaction was probably avoidable in a 
Court of equity when the relationship 
between the parties is taken into consi- 
deration. AIR 1915 PC 168 (169). 

2 (e). Creditor and debtor. — (1) The 
relation between a debtor and a creditor 
is not necessarily one in .which the far- 
mer is to be taken as being situated ui 
a position in which his will is bound 
to be dominated by the latter. AIR 
1926 Cal 455 (457) (DB). 

(2) The mere fact that a person is 
previously indebted to the creditor w 
not .by itself sufficient to say that he is 
in the position of a person dominated by 
the creditor. (1910) 7 Ind Cas 286 (287) 
(DB) (All) ** AIR 1927 All 315 (31^ 
(DB) ** AIR 1924 Oudh 118 (119) *• AIR 
1922 Nag 219 (220) ** AIR 1914 Lah 63 
(64) (DB). 

(3) Urgent need of money on the pan 
of the borrower is not, in itself, smi^ 
cient to place the lender in a position 
to dominate the will of the borrower 
(1907) 34 Cal 150 (156) = 34 Ind App » 
(PC) ** AIR 1927 PC 84 (86) *♦ AIR 1927 
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Section 16 ~ Note 8 (e) (contd.) 
^318 (816) (DB) •• AIR 1625 Pat 326 
(828) (DB) •• AIR 1622 Pat 461 (482) » 
1 Pat 268 (DB) •• AIR 1818 Cal 414 
(416) (DB) •• 42 Cal 652 (DB) •• (1912) 
16 Ind Cas 118 (120) (Lah) •• (i8ll) 34 
Mad 7 (10) (DB) •• (1808) 32 Bom 37 

(43) (DB). 

(4) Plalntlft lending money at an un- 
nsually high rate of .interest to the de- 
fendant who was imbecile and spend- 
thrift to the knowledge of the pl^ntlff 
was held to be in a position to dominate 
the will of the latter. (1810) 5 Ind Cas 
466 (486) (Cal). 

(5) Creditor lending money to expec- 
tant heir on the strength of that expec- 
tancy is in a position to dominate the 
debtor’s will. AIR 1918 PC 249 (254) =« 
1918 Pun Re No. 124. 

(6) A money lender who has know- 
ledge that the person who requires 
money Is helpless because his estate is 
under the Court of wards must be taken 
to be prlma facie in a position to domi- 
nate will of the borrower within the 
meaning of thia section. (1909) 31 All 
386 (393) » 36 Ind App 96 = 12 Oudh 
Cas 300 (PC) (1906) 28 All 570 (576) 

33 Ind App 118 9 Oudh Cas 188 

(PC). 

(7) Where the lender is In a position 

to dominate the will of the borrower and 
the transaction on the face of it appears 
to be unconscionable a presumption arises 
that the transaction was induced by 
undue influence. (1910) 32 All 589 (593) 
(DB) AIR 1931 Nag 63 (65) = 27 Nag 
LR 19 •• (1910) 32 All 590n (593n) •• 

(1909) 36 Cal 493 (502) •* (1909) 4 Ind Cas 
1143 (1146) (DB) (Lah) •• (1902) 5 Oudh 
Cas 256 (264) •* 1959 Raj LW 540 = ILR 
(1959) 9 Raj 319. 

(8) When a person, who is already in- 
debted to a money-lender, contracts a 
fresh debt, on unconscionable terms, 
undue influence must be presumed. ,AIR 
1927 Lah 536 (537) (DB) AIR 1925 Pat 
326 (329) (DB) •• (1911) 11 Ind Cas 198 
(199) (DB) (Lah). 

( 8 ) Where a money-lender has admit- 
tedly lent money to a dissolute young 
minor and supplied him with large quan- 
tities of jewellery in presence of his 
touts and dependants and obviously gave 
a false colour to the transaction, undue 
Influence is clearly to be presumed. 1902 
Pun Re No. 2, p. 2 (4) (DB). 

(10) Where an immoral young raM, 
some of whose properties were already 
imder mortgage, appointed the mort- 
gagee to manage his property and liqui- 
date the debts and gave possession of all 
his properties to the mortgagee and the 
mortgagee did not render any account 
and did not also discharge the debts 
but tiltlniat^ sold the properties on 
behalf of the mortgeigor and bought 
them hiTriHAif it was held that these dr- 

[VoL 6.] 3 A. M. 33 


cumstances showed that the mortgagor 
was completely under the control of the 
mortgagee and that the latter had used 
his Influence unscrupulously to his own 
advantage. AIR 1920 PC 8 (11) = 16 Nag 
liR 94. 

(11) The fact that in accounts be- 
tween money-lenders and agriculturists 
balances are struck or bonds are execut- 
ed periodically adding each time the 
interest due to the principal no doubt 
amounts to the charging of compound 
Interest on the loan but that would not 
necessarily mean that undue influence 
is brought to bear upon the debtor. AIR 
1914 Lah 63 (64) (DB). 

(12) The mere fact that a man is in- 
debted to another’s brother does not 
put the other in a position to domi- 
nate the will of the debtor. AIR 1925 
Oudh 535 (536) (DB). 

2 (f). Landlord and tenant. — ( 1 ) 
Where a harsh unconscionable agree- 
ment is entered into by a tenant the 
presumption is that undue influence was 
brought to bear upon him by the land- 
lord as he is in a position to exercise it. 
AIR 1916 Pat 107 (108) = 1 Pat L Jour 
604 (DB). . 

[But see (1909) 4 Ind Cas 495 (499) 
(DB) (Cal).] 

2 (g). Other relationship. — (1) The 
elder brother who is also the manager 
of the joint Hindu family is in a very 
strong fiduciary relation to his weak- 
witted younger brother and hence in a 
position to dominate his will. AIR 193.1 
Oudh 34 (37) (DB). 

(2) Relationship of grandson to his 
grandfather — No presumption of undue 
influence on that count. AIR 1965 Ker 
189 (193) = 1964 Ker LJ 724 (DB). 

(3) The fact that a person has foi 
over twenty years illicit connection with 
a woman as her paramour justifies the 
conclxision that he is in a position to 
dominate the will of .that woman. (1955) 
21 Cut L Tim 364 (368). 

(4) Where the donee, the paramour 
of the only surviving daughter of the 
donor, gave up both his house and peo- 
ple and lived with the donor it was held 
that both he and the daughter were in a 
position to dominate the will of the 
donor. AIR 1948 Pat 130 (133) (DB). 

(5) Where the father who was In the 
prime of his life and in full possession 
of his faculties executed, while living 
with his first wife’s daughters, a deed 
settling some properties on them it was 
held that the fact that merely because 
he was found to be amenable to persua- 
sion could not lead to the inference that 
the deed was obtained by the daughters 
by undue influence. AIR 1946 Mad 391 
(2) (394) (DB). 

(6) The mere fact that the plaintiff 
Was at the time of executing a lease 
deed the subject of the Ruler does not 
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lead to inference that the defendant, 
who is a daughter-in-law of the Ruler, 
was in a position to dominate over the 
will of the plaintiff. AIR 1953 Sau 53 
(55). 

3. Fiduciary relationship — (a) Gene- 
ral. — (1) A fiduciary relationship 
arises between two parties when one of 
them stands in a position of trust to the 
other. AIR 1946 Oudh 129 (138) = 21 
huck 194 (DB). 

(2) Where one of two persons stands in 
fiduciary relationship to another confi- 
dence is naturally reposed in him by the 
other and the influence which grows out 
of that confidence is possessed by h im. 
If he abuses that confidence and exer- 
cises his influence to gain an advantage 
at the expense of the other that consti- 
tutes fraud of the gravest character. AIR 
1947 Oudh 89 (91). 

(3) A fiduciary relationship can exist 
regardless of the origin of the confidence 
and the source of influence. It is not 
necessary to constitute a fiduciary rela- 
tionship between two that one of them 
should be in loco parentis to the other. 
It is enough if the one places his trust in 
the other and relies upon him even 
though the relation between the two 
cannot be classified under the category 
of technical fiduciary relations. AIR 1958 
Punj 190 (202) = ILR (1958) Punj 481 
(DB) •* AIR 1938 Bom 304 (306, 307) 
(DB) *• AIR 1928 Mad 6 (13) •* (1961) 
2 Mad LJ 367 = 74 Mad LW 608. (Gift of 
complete property by brother to his 
sister who had brought him from child- 
hood and managed his property during 
his minority — Presumption that gift is 
not result of free will arises.) 

(4) Relationship such as that which 
exists between a guardian and his ward, 
father and son, patient and his medical 
adviser, the solicitor and his client, 
trustee and the cestui que trust and 
like other persons would plainly fall 
within the ambit of sub-section (1) of 
the section. (1908) 32 Bom 37 (44) (DB) 
** AIR 1961 All 295 (297) •• AIR 1967 
SC 878 (881) = (1967) 1 SCR 331. 

(5) A trustee, and executor, a partner, 
an agent, a director of a company, legal 
advisers are all instances of peraons 
occupying a fiduciary character. 1956 
Andh WR 911 (914). 

(6) The existence of a fiduciary rela- 
tionship does not necessarily preclude a 
transaction in which some advantage 
is given to the person holding the fidu- 
ciary position. All that the equity re- 
quires is that if he wants to hold the 
benefit he miist make it clear that the 
Intention on the part of the transferor 
was not the result of his influence. AIR 
1927 PC 146 (150). 

3(b). Next friend and minor party. — 

(1) '^e relationship between the next 


friend and the minor is a fiduciary pne. 
Where he, even before the suit land was 
delivered to the minor, obtained from 
the guardian of the minor, who was his 
own dependant daughter, the sale of the 
land in lieu of the amoimt claimed to 
have been spent by him for the litiga- 
tion and there was no independent ad- 
vice to the guardian it was held that the 
n6xt iri6nd tidd us6d his fiduciary posi* 
tion to derive an advantage to himsell 
1956 Andh WR 911 (913, 914). 

3(c). Trustee and cestui que trust. — 
(1) The fact that two persons stand to 
each other in the relation of trustee and 
cestui que trust does not affect a deal- 
ing between them which is unconnected 
with the subject of the trust. (1906) 30 
Bom. 578 (582, 589) (DB). 

3(d). Counsel and client. — ( 1 ) The 
relationship l^tween an attorney and 
his client being one of confidence in 
which the attorney is in the position of 
a dominating party the law has always 
regarded that relationship as being un- 
usually susceptible to undue influence 
and prone to breed unconscionable tran- 
sactions. AIR 1955 Cal 319 (328) •* AIR 
1962 Punj 325 (329, 330) = 1962 (2) CrI 
XjJ 92 = ILR (1962) 2 Punj 201 (SB). 

(2) Presumption of solicitor’s influence 
over his client, making gift to the soli- 
citor, is rebuttable. AIR 1969 Cal 111 
(124) (DB). 

(3) A pleader who has no permanent 
professional lelationship with a party 
does not fill in a position of active con- 
fidence with him merely because he had 
appeared for him in one or two cases. 
AIR 1929 Oudh 67 (69) =» 4 Luck 270. 

(4) Spontaneous and voluntary gift 
by client to his counsers wife is not 
void. AIR 1969 Cal 111 (117) (DB). 

3 (e). Parent and ebild.^ — (1) In ccA- 
sidering what is or is not a ^‘dominat- 
ing position” the well known equitable 
principles which are applicable to th e 
same relationship in Inland between 
the parties in question, cannot be ignor- 
ed. It is well established under toe 
English law that a special relationshg 
of confidence exists between a par^ 
and child notwithstanding that the latter 
Is actually of age at the time the tr^- 
sactlon takes place. AIR 1939 Rang ^ 
(283) = 1940 Rang LR 35 (DB) ••^AIB 
1961 Mad 190 (193) = (1960) 2 Mad IJ 
355 (DB). 

(2) In ascertaining whether at ^ 
tiine of the transaction the child to- 
dependent from the Influence of toe 
fatoer it is not its being ^ fpU ^ 
that time that matters. That wffl g 
the other hand depend on whether w 
child was on that day comple^y 
clpated from the special relationsmp 
confidence which exists between a pareo* 
and child. AIR 1928 Mad 6 (13). 
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(3) The adoptive mother with whom 
the adopted son lives and upon whom he 
is entirely dependent for his mainten- 
^ce and education is in a position to 
dominate the will of the adopted son. 
AIR 1938 Bom 97 (106) (DB). 

(4) The mere delation of daughter to 
mother, in itself suggests nothing in 
the way of special Influence or control. 
(1906) 33 Cal 773 (784) = 33 Ind App 
86 (PC) *• AIR 1956 Bom 404 ( 407) 
(DB). 

3 (f). Guardian and ward. — ( 1 ) From 
the mere fact that a person ratified a 
debt incurred by his guardian imme- 
diately on attaining majority cannot 
raise the presumption that the ratifica- 
tion was due to the undue influence of 
the guardian. AIR 1937 Oudh 56 (57) 
(DB). 

3 (g). Principal and agent. — ( 1 ) A 
person who is in charge of ,the estate 
of a purdanashin lady as her am-mukh- 
tear and looks after her property and 
litigations Including certain criminal pro- 
ceedings between her and her husband 
is in some sort of fiduciary relationship 
with her and is in a position to domi- 
nate her will. AIR 1956 Cal 584 (586) 
(DB). 

(2) There is nothing in law to pre- 
vent a gift being made to an agent and, 
therefore, where the agent is able to 
show that the gift was made in his 
favour by his principal exercising his 
free and unfettered judgment and with 
full knowledge of what he was doing 
the gift will be upheld. AIR 1923 Oudh 
254 ( 263) (DB). 

4. Mental incapacity* — (a) GencraL 

(1) The law stated in Section 16 (2) 
(b) is based on the principle of equity 
that where a purchase is made from a 
poor emd ignorant man at considera- 
able under-value, the vendor having no 
independent advice, a Court of Equity 
would relieve against the transaction. 
(1935) 158 Ind Cas 973 ( 974) (Nag). 

(2) Mere physical infirmity does not 
necessarily carry with it mental incapa- 
city. AIR 1938 Nag 391 (393) = ILR 
(1940) Nag 149 (DB) •• AIR 1946 All 85 
(86) = ILR (1946) All 89 (DB) ** AIR 
1935 Rang 174 (177) (DB) •• AIR 1923 
Pat 187 (194) (DB). 

(3) The facts that the mortgagor is 
a simpleton besides being an oplqm 
eater and the mortgagee is the father of 
the pleader who had assisted him on 
many occasions and who may be useful 
to him in future are not sufficient to 
find that there was undue influence at 
work inducing the execution of the 
mortgage. AIR 1928 Lah 601 (603) (DB). 

(4) Incapacity to manage an estate for 
the purpose of declaring its proprietor 
unfit and placing the estate under ^e 
control of the Court of Wards is not 
sufficient for presuming for the purposes 


of this section a weakness or impairment 
of his intelligence sulTiclcnt to assume 
that he had been imposed upon. (1905) 
8 Oudh Cas 210 (21G) (DB). 

(5) Where a young widow in recent 
bereavement and ill at the time consent- 
ed to an agreement of partition the 
terms of which were unfair and pre- 
judicial to her minor sons and there 
was no independent advice to her and 
the other party was her step son who 
was dominating and keeping her under 
restraint it was held tliiit undue influ- 
ence was to be presumtd. AIR 1956 Sau 
89 (93) (DB). 

(6) Where a lady during the pendency 
of the proceedings for the appointment 
of a guardian for her entered into an 
agreement with the applicant, without 
competent advice. and which was 
favourable to him it was held that the 
agreement was obviously induced by 
undue Influence. (1910) 6 Ind Cas 1005 
(1006) (DB) (Lah). 

(7) The mere distressed state of the 
mind of the party to a contract cannot 
raise a presumption of undue Influence 
unless the opposite party had taken op- 
portunity to use it to gain an unfair 
advantage to himself. (1909) 4 Ind Cas 
359 (360, 361) (DB) (Sind) •* AIR 1924 
Lah 337 (339) (DB). 

4 (b). Ignorant persons. — (1) In tran- 
sactions between an ignorant and illi- 
terate villager and a shrewd business- 
man of town the latter is in a position 
to dominate the will of the former. AIR 
1953 Madh B 32 (34). 

(2) Where a gift of his entire property 
is made by a person of weak intelligence 
and incapable of imderstanding the 
nature of the transaction, to a person 
who is presumably In a position to domi- 
nate him, the gift must be held to be 
obtained by undue Influence by the 
donee. AIR 1931 Oudh 34 (38. 39) (DB). 

(3) A strong presumption of undue In- 
fluence arises where a gift of her entire 
property is made by an old and illiterate 
woman to her only relative. AIR 1951 
Him Pra 54 (54, 55). 

(4) Where a congenital cripple, weak 
in intellect, entered into a compromise, 
the terms of .which were unfavourable 
to him, and his maternal uncle who was 
representing his interest was himself 
interested In the terms, it was held that 
the agreement was vitiated by undue in- 
fluence. AIR 1927 Lah 546 (2) (549) (DB). 

(5) A petition writer .Is not Incapable 
of tinderstanding the legal consequences 
of his acts on the true import of a 
transaction and is not a person upon 
whom undue influence can ^ exercised. 
AIR 1914 Oudh 299 (301) (DB). 

(6) Mere illiteracy without ignorance 
will .not be sufficient to consider the 
person as being likely to be dominated 
by another. AIR 1953 Mftd h B 32 (34). 
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4 (c). Fear of punishment* — (1) A 
state of fear caused by a threat of 
criminal prosecution by itself does not 
constitute undue influence. Assuming 
a state of fear amounts to mental dis- 
tress which enfeebles the mind, still, 
there must be further action of some 
kind, the emplo3nnent of pressure or in- 
fluence by or on behalf of the other 
party to the agreement. (1900) 22 All 
224 (229) (DB) *♦ AIR 1945 Cal 218 
(239) *♦ AIR 1940 Pat 573 (576) = 19 Pat 
424 (DB) AIR 1918 Nag 181 (184) •• 
AIR 1916 Cal 74 (74) = 42 Cal 286 (DB) 
** 1959 Ker LT 777 = 1959 Ker LJ 733 
(DB). 

(2) Where a person in fiduciary rela- 
tion with another induced the latter, by 
falsely putting him in fear of criminal 
prosecution by a third party, to enter 
into an agreement divesting his estate 
in favour of a certain person and in- 
creasing the monthly allowances to 
another it was held that the agreement 
was brought by undue influence and 
fraud. AIR 1929 Oudh 44 (53) (DB). 

(3) The fact that the prosecutor was 

ready to compound offence and with- 
draw charge if a kabuliyat was execut- 
ed and the accused executed the kabuli- 
yat on condition of the withdrawal of 
the charge would not lead to the infer- 
ence that the prosecution was in a 
position to dominate the will of the exe- 
cutant and used that position to obtain 
unfair advantage. AIR 1915 All 174 
(175) 1082 Pun Re No. 135 p. 398 (400) 

(DB). 

[But see (1904) 28 Bom 639 (643) 

(DB).] 

5. Unfair advantage. — (1) The ex- 
pression “unfair advantage” is used 
as meaning an advantage obtained by 
unrighteous means. (1908) 32 Bom 37 
(45) (DB). 

(2) Under Section 16 one person being 
in a position to dominate another’s will 
is not enough. Use of such position 
must be proved and bargain must be in 
favour of influericer and unfair to the 
other. AIR 1920 PC 65 (66)= 43 Mad 
546= 47 Ind App 1 *♦ AIR 1937 Oudh 
254 (256) (DB) ♦* AIR 1931 Nag 63 (65) = 
27 Nag LR 19 *• AIR 1926 Cal 171 (172) 
** AIR 1925 Nag 369 (369). 

(3) In the absence of a finding that 
promLsee was in a position to dominate 
the will of promisor, a finding that pro- 
misee had obtained an unfair advantage 
over promisor is not sufficient to es^- 
blish a case of undue influence. AIR 
1935 PC 146 (148) AIR 1959 Mys 102 
(105) — 36 Mys LJ 868 (DB). 

(4) Where landlord agrees not to eject 
tenant for one more year on payment 
of enhanced rate and after expiry of 
that period seeks ejectment, it cannot 


be said that he obtains unfair advantage 
over the tenant. AIR 1961 All 295 (5?) 

(5) Where it was shown that the ven* 
dor who was old, poor and Ignorant and 
in mental distress at the time of sale 
owing to the bereavement of his son 
and the consideration for the sale was 
so absurdly low it was held that the 
case clearly came within the require- 
ments of the section. (1938) 158 Ind Cas 
973 (974) (Nag). 

6. Inadequacy of consideration. — (l) 
Inadequacy of consideration alone is not 
a ground to hold that a contract was in- 
fluenced by imdue influence. AIR 1938 
Mad 426 (428) (DB) ♦* ILR (1955) 2 Cal 
214 (219) ** AIR 1919 Cal 414 (416) (OB) 

AIR 1915 Mad 561 (563) = 38 Mad 850 
(DB). 

(2) In decidi^ the question whether 
a transaction is imconsclonable inade- 
quacy of consideration Is necessarily an 
ingredient which must weigh with 
Courts. 1946 Marwar LR (Civ) 11 (14, 
15) . 

(3) Inadequacy of consideration in 

conjunction with circumstances of in- 
debtedness and ignorance of plaintiff 
are facts from which Courts may infer 
undue Influence. (1901) 25 Bom 126 

(128) (DB). 

(4) Inadequacy of consideration where 
it is very gross is sufficient to raise a 
presumption that the party either did 
not understand what he was doing or 
was the victim of some imposition. AIR 
1938 Mad 426 (428) ((DB) ** AIR 1937 PC 
14 (18) ♦* AIR 1955 Cal 17 (21) (DB) •• 
1946 Marwar LR (Civil) 11 (14, 15) •• 
AIR 1926 Pat 539 (541) (DB) •* 1882 
Pun Re No. 148 p. 449 (452) (DB). 

(5) Where an immature young man 
whose mental faculties were clouded 
owing to hemp-smoking had parted with 
his property to his guru who had a 
great control over him for a very m* 
adequate consideration it was held that 
the transfer could be set aside on the 
ground of undue influence. AIR l“3o 
All 672 (673). 

(6) A sale by an Illiterate woman of 
her property for an inadequate con^ 
deration should be set aside when not 
only she did not have any independent 
advice but the vendee was also one who 
had some influence over her. (1880) » 
Bom 450 (458). 

7. Unconscionable bargains.—' (1) ^ 
considering whether an imconsc^nahie 
bargain should be relieved against, o^r 
the terms of Section 16 must be con- 
sidered. English equitable doctrine 
not be applied. (1906) 28 AU 670 (573)- 
33 Ind App 118= 9 Oudh^Cas 

** AIR 1920 Cal 334 (335) fflB) *• 

10 Ind Cas 249 (250) (I)B) (All) 

(1910) 32 All 589 (592) (DB). 

(2) In the absence of 
the Court has no power to give reuw. 


[Hm Ii^Un] Oontraot A«t, 1872 


[S 16 N 8] 517 


SMtton 16 — Note 7 (contd.) 

under Section 16 even it the barsaln is 
hard and unconscionable. AIR 1918 PC 
48 (48)— 1918 Pan Re No. 101 ** AIR 
1980 Cal 547 (552) (DB) •• AIR 1915 Cal 
383 (384) - 42 Cal 690 (DB) ** (1913) 20 
Ind Cas 812 (814) (DB) (Lah) *• (1912) 
15 Ind Cas 377 (377) (DB) (Mad) *• (1911) 
34 Mad 7 (11) (DB). 

(3) Whether a transaction was uncon* 
sclonable or not depends upon the facts 
of each case. (1909) 3 Ind Cas 818 (818, 
819) (DB) (Mad) ** AIR 1946 Oudh 129 
(139)— 21 Luck 194 (DB). 

[See also (1950) 54 Cal WN 878 (880) 
(PC) .3 

(4) A trcuisaction may be unconscion- 

able in many ways and Court should 
see in each case according to Its sense 
of justice if it is really so. (1913) 18 

Ind Cas 965 (967) (DB) (Cal). 

(5) The nature of the bargain, name- 
ly whether it is an imconscionable one 
or not, will depend upon the answers to 
the question, whether it is righteous one, 
whether it is improvident, whether it 
is one which required legal advice to 
the party entering into it and whether 
the intention to enter into it originated 
with the party himself. 1949 Trav-Co 
I-R 172 (176). 

(6) In order to see whether a bargain 
is unconscionable the state of affairs at 
the time when the bargain was struck 
should be considered and not the ulti- 
mate claim made. AIR 1918 PC 249 
(251) » 1918 Pun Re No. 124 ** AIR 1935 
Cal 234 (238) •• AIR 1927 Lah 748 (751) 
(DB) •• AIR 1920 Lah 123 (125)= 1 Lah 
124 (DB) •• (1913) 20 Ind Cas 812 (814) 
(DB) (Lab). 

(7) Something unconscionable either 
in original dealing or in subsequent 
transaction is necessary to establish un- 
due influence. AIR 1919 Pat 566 (567) 
(DB) *• AIR 1936 All 611 (613) (DB). 

(8) A gift by which the donor not only 
disinherited his wife but also stripped 
himself bare of his property W 2 is held to 
be an unconscionable transaction. AIR 
1930 Sind 25 (29) (DB). 

(9) An alleged gift by a young widow 
■ with still many more years to live of all 

her husband’s property is highly impro- 
bable and apparently an unconscionable 
transaction. (1949) 54 Mys HCR 451 

(478) (DB). 

(10) Where the creditor with the 
knowledge that the debtor is seeking to 
raise money to pay off the revenue due 
to the C^vemment and for the non-pay- 
ment of which he was under arrest but 
temporarily released, made him agree to 
pay compoimd interest at an enormous 
rate In spite of the security of the family 
property given to him, it was held 
that the creditor was in a position to 
dominate and the transaction itself was 


unconscionable. (1910) 7 All L Jour 591 
(596). 

(11) Where a Government servant fac- 
ing the risk of summary dismissal from 
service becaiise a warrant of attachment 
on his pay has Issued, and therefore, in 
grievous necessity for money, executed 
a promissory note carrying a high rate 
of Interest and it was also found that 
the consideration he had received was 
actually very much below the amount 
for which the note was executed and 
that the creditor was one to whom he 
was already indebted it was held that 
the bargain was an oppressive and un- 
conscionable one. 1908 Pun Re No. 115, 
p. 522 (526). 

(12) Where the tenants executed an 
agreement to their landlord by which 
they gave up their status of inamdars 
and bound themselves to pay as rent 
double the amount they were until 
then paying and there was no considera- 
tion for the transaction it was held that 
the transaction was apparently an un- 
conscionable one. (1909) 4 Ind Cas 1114 
(1115) (DB) (Mad). 

(13) Kabuliyat providing that in case 
of acquisition of lease hold land lessor to 
get entire compensation — Transaction 
is not unconscionable. AIR 1960 Pat 194 
(195)= 1960 BLJR 415 (FB). 

8. High rate of interest. — (1) A deb- 

tor in order to obtain relief against 
high rate of interest charged to him 
must bring his case within the provisions 
of Section 16. AIR 1924 Pat 71 (74) = 
2 Pat 488 (DB) •* AIR 1917 Pat 536 
(537)= 2 Pat L Jour 212 (DB) •* (1910) 
4 Sind LR 276 (277) (DB). 

(2) The penal and excessive nature of 
the rate of interest charged to a bor- 
rower would not by itself attract 
the provisions of Section 16 so as to en- 
able the Court to reduce the contractual 
rate agreed to by the parties. AIR ’9.50 
Pat 379 (382)= 29 Pat 545 ** AIR 1927 
All 538 (538) (DB). 

(3) Mere fact that the rate of interest 
is high is not sufficient to justify Court 
in holding that the bargain is uncon- 
scion^le one, and xeiieving the parties 
who ftiferra into it from the liability 
incurred. (1911) 10 Ind Cas 14 (14) (DB) 
(All) *• AIR 1936 Ail 611 (612) (DB) *• 
AIR 1929 Lah 242 (244) *• AIR 1927 Mad 
620 (620)= 50 Mad 614 (DB). 

[See also AIR 1928 PC 80 (82)= 55 
Ind App 107= 7 Pat 305 ** (1908) 32 

Bom 208 (211).] 

(4) In order to obtain relief against 
the high rate of interest contracted for, 
the party seeking relief must show that 
he had to consent to the rate either 
imder coercion or undue Influence. AIR 
1920 Cal 334 (335) (DB) ** AIR 1928 
Oudh 330 (333) (DB) •• AIR 1927 Lah 
536 (537) ** AIR 1921 Cal 199 (201)= 48 
Cal 93 (DB) ** AIR 1920 Cal 863 (863) 
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(DB) •* AIR 1920 Cal 314 (315) (DB) •• 
AIR 1919 Cal 994 (995) (DB). 

(5) Where a contract expressly pro- 
vides for interest the Court can reduce 
interest only if exercise of undue influ- 
ence is positively pleaded or proved or 
if circumstances raise the presumption 
of undue influence. AIR 1914 Lah 344 
(345) (DB). 

(6) To enable the Court to give relief 

against excessive interest it must be 
shown that the creditor was in a posi- 
tion to dominate ^e will of the borrower 
and that he had lunduly used the influ- 
ence arising out hf his dominating posi- 
tion to his own advantage. AIR 1950 Pat 
379 (382)= 29 Pat 545 ** AIR 1936 

All 611 (612) (DB) *• AIR 1931 Nag 91 
(92) *• AIR 1928 Lah 949 (950, 951) (DB) 
** AIR 1927 All 315 (316) (DB) •* AIR 
1925 Cal 722 (723) (DB) •• AIR 1920 Cal 
529 (529) (DB) •* AIR 1919 Cal 1033 
(1033) (DB) ♦♦ (1911) 10 Ind Cas 249 
(250) (DB) (All) *• (1911) 10 Ind Cas37 
(38) (Lah) •* (1908) 32 Bom 208 (211) ** 
(1907) 31 Bom 348 (352) ♦* 1901 Pun Re 
No. 96 p. 324 (326). 

[But see AIR 1925 Nag 211 (215) •• 

(1913) 18 IC 965 (967) (DB) (Cal).] 

(7) Even when there is ample security, 

the exaction of excessive and usurious 
interest does not raise a presumption of 
undue Influence unless it is shown that 
the lender was in a position to dominate 
the borrower’s will. AIR 1924 PC 60 
(65)= 51 Ind App 101= 3 Pat 279. (AIR 
1915 Cal 383 = 42 Cal 690 (DB), Over- 
ruled.) ** AIR 1928 Oudh 330 (333) (DB) 
** AIR 1915 Cal 796 (800)= 42 Cal 

652 (DB). 

(8) Excessive interest in itself may not 

be ground for relief, but it may be evi- 
dence of the very helpless condition of 
the borrower and of the unfair advant- 
age obtained over him if the circumst- 
ances show that the debtor would not 
otherwise have accepted those terms. 
AIR 1914 Mad 131 (135)= 36 Mad 533 

(DB). 

(9) Where a creditor, who had already 
lent money to another, exacted harsher 
terms from him in regard to the further 
loans made to him it was held that in 
regard to the later transactions the 
creditor was in a position to dominate 
the will of the borrower and hence the 
harsh terms could be interfered with by 
the Court. AIR 1934 All 938 (939) (DB). 

(10) High rate of interest in cases of 
mortgages which stipulate against re- 
demption for a long period of years is 
unconscionable. (1911) 11 Ind Cas 519 
(521) (DB) (Lah). 

(11) Charging higher rate of interest 
under a mortgage executed for a larger 
amoimt than advanced with the object 
to ensure the prompt execution of a 



inongage aeea is unconscionable. (19091 
3 Ind Cas 818 (819) (DB) (Mad). ' 

co^'tract of debt under which 
the debtor not only agrees to pay a very 
high rate of interest but also to pay the 
interest for a stipulated period even if 
he repaid the debt before the expiry of 
that period is an unconscionable bar- 

(305) (DB). 

(13) A transaction is not unconscion- 
able merely because it is in lieu of ear- 
lier loans carrying very high rate of in- 

666®fbB) All 44 (45)= 48 AH 

(14) Prior dealings of short duration, 
resulting m a small indebtedness at the 
time the suit debt was incurred cannot 
uy themselves raise any inference of 
undue mfluence. on the ground of which 
relief can be given against the stipulat- 

interest. AIR 1930 Lah 65 

(67) (DB). 

(15) Debtor consenting freely and wHl- 
l^ly to pay high rate of interest — 
There can be no question of undue in- 

f^en^ air 1926 Bom 65 (66)= 50 Bom 
107 (DB). 

Compound interest. 


(16) The question ^diether the chaf- 
ing of compound interest renders the 
transaction unconscionable would depend 
on the circumstances of the case. 
(1906) 28 All 570 (578)= 33 Ind App 
118= 9 Oudh Cas 188 (PC) •• AIR 1946 
Mad 56 (56) (DB) •* AIR 1926 Oudh 273 
t275)= 1 Luck 160 (DB) *• AIR 1925 

31 (32) •* (1911) 34 Mad 188 (196) 

(DB) (1911) 10 Ind Cas 37 (38) (Lah). 

(17) The conditions and terms of lend- 
ing must be looked at when the loan 
carries compound interest with frequent 
rests. Compoimd interest at a mode- 
rate rate may not necessarily be op- 
pressive, and similarly compcrund inter- 
est with infrequent rests may not be 
oppressive. AIR 1928 PC 64 (67)= 5S 
Ind App 85= 7 Pat 294 *• (1911) 34 
Mad 7 (10) (DB). 

(18) Agreement to pay inters at 
stipulated rate does not become uncon- 
scionable merely because there is stipu- 
lation to pay compound Interest at same 
rate in default of payment of simple 
interest. AIR 1920 Lah 238 (239) (DB). 


9. Persons entitied to raise plea of un- 
due influence. — (1) A legal representa- 

tive of the executant of a document can 
bring a s\iit to set it aside on the ground 
that it had be^ obtained by the 
tice of fraud or imdue influence. AIR 
1927 Bom 384 (387) = 51 Bom 133 (DB). 

(2) Where two sisters y^o were b^ 
ing brought up by their uncle executeu 
a sale deed in his favour for an 
quate consideration and tiiey wy jn- 
fluenced by the uncle to do so it uw 
held toat the surviving sister was en- 
titled to sue to set aside the saleig 
the exM'clse of her own right In 
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to a moiety and as the heir of the de- 
ceased sister in regard to other half. 
AIR 1918 Bom 93 (94) = 43 Bom 173 
(DB). 

(9) Transferee of a bond is invested 
wltti all the rights of the transferor in 
respect of the bond, including the right 
to avoid it under Section 19-A on the 
ground of undue influence. AIR 1936 
Oudh 105 (106) (DB). 

(4) A defendant may raise plea of un- 
due influence by way of defence and 
it is not necessary for him to take steps 
to set aside the agreement. AIR 1936 
All 672 (674). 

[See also AIR 1934 Cal 762 (763) (DB).] 

(5) Plea of undue influence can be 
rals^ only by executant of dociunent 
or his representative in estate, but not 
hy a third party, claiming adversely to 
such executant. AIR 1931 Sind 78 (80) 
(DB). 

(6) Where a widow executed a mort* 
gage of her right to future mainten- 
ance under circumstances which justifi- 
ed the inference that the mortgagee 
was in a position to dominate her will 
she is not precluded from pleading un- 
due influence by the fact that she 
acted imder legal advice when she exe- 
cuted the same. (1911) 34 Mad 7 (10) 
(DB). 

(7) Donee from mortgagor’s widow 
cannot plead that the mortgage is bad 
for undue influence as he is not entitl- 
ed to the equities which exist in favour 
of the mortgagor. AIR 1923 Lah 634 
(635) (DB). 

(8) A third party to a deed of gift 
cannot plead that the deed of gift 
should not be given effect to as it was 
obtained by fraud or undue influence. 
AIR 1956 Andhra 195 (197) *• AIR 1949 
East PunJ 277 ( 280) (DB). 

(9) Transferees of some portions of 
the mortgaged property cannot plead 
undue influence to avoid the mortgage 
when the mortgagor himself did not 
seek to do so either before or in the 
suit on the mortgage. AIR 1925 Cal 94 
(96) (DB). 

(10) Whether transaction is unfair 
ai^ unconscionable bargain for inade- 
quate price is a question entirely be- 
tween as^gnor and the assignee. (1909) 
2 Ind Cas 385 (390) (DB) (Cal). 

(11) Party claiming adversely to as- 
sl^or and assignee cannot plead Sec- 
tion 16 to defeat assignment. AIR 
1929 Lah 295 (304) =» 10 Lah 613 (DB). 

(12) Speculator, who purchases equity 
r^eznption on the chance of getti^ 

redem]^on on easy terms cannot be 
allow^ to set up plea of undue in- 
fluence. 1913 Pun LR No. 305 page 1027 
(1031) (DB). 

19. Pleadings. — (1) To avoid a tran- 

nctton as bring unfair, specific plea to 


that effect ought to be made in the 
plaiqt. AIR 1935 Cal 234 (238). 

(2) It Is incumbent on a party, be he 
plalntiir or defendant, who seeks to 
set aside a contract on the ground of 
imdue influence to give in his pleadings 
full particulars of the circumstances 
on which he relies as the basis of his 
plea. It is not enough to baldly assert 
that undue Influence has vitiated the 
transaction. (1905) 8 Oudh Cas 210 
(222) (DB) •• AIR 1928 Oudh 330 (333) 
(DB) ** AIR 1865 Ker 189= 1964 Ker LJ 
724 (DB). 

(3) Court must scrutinise pleadings to 
find out that a plea of undue influence 
has been made out and full particulars 
thereof have been given before examin- 
ing whether undue influence was exer- 
cised or not. AIR 1967 SC 878 (881) = 
(1967) 1 SCR 331. 

(4) If facts, on record, justify the in- 
ference of undue influence, the Court 
can administer relief though pleadings 
are inartistic. AIR 1931 Nag 63 (64) = 
27 Nag LR 19 AIR 1958 Punj 190 
(201)= ILR (1958) Punj 481 (DB) 

AIR 1928 Nag 322 (324). 

(5) In the absence of any plea of the 
contract having been brought about by 
the exercise of undue influence, the 
Court has no jurisdiction to interfere 
with the contract and substitute a new 
one in lieu thereof. AIR 1936 All 712 
(715) (DB). 

11. Proof of undue influence — (a) 
General. — (1) Courts in dealing with 
cases of undue influence has to consider 
four different questions connected with 
each other, namely (1) whether it is a 
transaction which a right minded person 
could be expected to enter into; (2) whe- 
ther it shows so much improvidence as 
to suggest that the donor was not in 
a state of mind to weigh what he was 
doing; (3) whether it was a matter 
which required legal advice and (4) 
whether the intention of making the 
transfer originated with the transferor. 
(1888) 15 Cal 684 (698, 701)= 15 Ind App 
81 (PC) AIR 1951 Trav-Co 42 (43) 

(DB) 1949 Trav-Co LR 172 (179) (DB) 
AIR 1937 Cal 492 (494) (DB) ** AIR 
1966 Andh Pra 104 (106)= 1964) 2 Andh 
LT 405. 

(2) The question whether a document 
was executed under imdue influence is 
a question of fact. AIR 1927 Mad 2.55 
(256) ** AIR 1958 Punj 190 (199) = ILR 
(1958) Punj 481 (DB) •• AIR 1950 Nag 71 
(75)= ILR (1950) Nag 105 •• AIR 1963 
Andh Pra 72 (74) (DB). 

(3) A finding of undue Influence can- 
not be based on mere conjecture, but 
must be supported by evidence. AIR 
1932 PC 202 (207) ** (1896) 23 Cal 15 (25. 
26)= 22 Ind App 153 (PC) •• AIR 1950 
Pot 379 (382)= 29 Pat 545 *• AIR 1938 
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Section 16 — Note 11 (a) (contd.Y 
I.ah 333 (334) •* AIR 1935 Lah 479 (480) 
(DB). 

[See also (1914) 36 All 81 (91)= 41 
Ind App 23 (PC) ** AIR 1938 Mad 426 
(428) (DB).] 

(4) Not only should there be evidence 
of general undue influence but there 
should be specific evidence that undue 
influence was exercised. AIR 1927 Mad 
255 (259). 

(5) When there is evidence of over- 
powering influence, and the transaction 
brought about is immoderate and irra- 
tional proof of undue influence is com- 
plete. AIR 1940 Mad 285 (289) (DB). 

(6) No admissions of plaintiff made 
while under undue influence, could be 
taken as proof that he had full know- 
ledge of facts. AIR 1931 Oudh 34 (38) 

(DB). 

(7) In a case of undue influence, the 
mere fact that on one or two matters, 
the Court does not accept a party’s evi- 
dence will not disentitle him to relief. 
AIR 1935 Mad 726 (729)= 58 Mad 454 
(DB). 

(0) A charge of uudue influence must 
be substantially proved as laid. AIR 
1928 Oudh 330 (333) (DB). 

11 (b). Presumption. — (1) It is open 
to a Court to presume the exercise of 
undue influence in any case where the 
facts and circumstances can justify the 
presumption. AIR 1958 Punj 190 (208) = 
ILR (1958) Punj 481 (DB) AIR 1927 
Mad 255 (257). 

(2) Undue influence is not a matter 
always capable of direct proof and must 
depend on conclusion to be drawn from 
the nature of the transaction itself and 
the circumstances in which it had its 
origin. 1946 Marwar LR (Civ) 11 (14, 
15) ** AIR 1925 PC 101 (102)= 27 Oudh 
Cas 346 ** AIR 1921 PC 43 (45) = 42 All 
422= 47 Ind App 116= 23 Oudh Cas 
54 (1955) 21 Cut L Tim 364 (370, 371) 

** AIR 1943 All 184 (185)= ILR (1943) 
All 295 (DB) *• AIR 1933 Lah 885 (888) 
(DB) ** AIR 1927 Mad 255 (257) AIR 
1919 All 1 (4)= 42 All 230 (DB) •* AIR 
1918 Mad 194 (195) (DB) *• (1967) 2 
Andh WR 80. (A having money deaUpg 
with C — Dispute about exact eunount 
due — Reference to Panchayat — Pan- 
chayat holding that A owed Rs. 1,400 
to C — On A’s request B executing 
‘ankada’ in favour of C — A executing 
agreement bond in this regard — Agree- 
ment, held not vitiated by coercion 
or undue influence — Illegality of loan 
transaction between A and C held not 
material B having no knowledge about 
it) *♦ AIR 1963 Andh Pra 72 (74, 78) 
(DB). 

(3) Relationship, which renders fraud 
possible, when it exists between the par- 
ties to a deed would justify the pre- 
sumption that the deed had been obtain- 


ed through undue Influence. AIR 1951 
Him Pra 54 (54, 55). 


(4) TOere the person setting up the 
undue influence proves the facts 
of the other party’s dominant position 
the mifair advantage secured to him 
‘ transaction a presumption that 
the other party had by use of his domi- 
n^t position exercised undue influence 
will be made. AIR 1952 Him Pra 20 
(21) ** AIR 1947 Oudh 89 (91). 


(5) A presumption of undue Influence 
will arise in every case where the facts 
are such that they wiU fairly lead to an 
^erence of such influence even though 
the parties do not fall within any parti- 
cular category of relationship such as 
parent and infant child, solicitor and 
client or spiritual adviser and the peni- 
tent. The only significance of the exist- 
ence of such relationship Is that in these 
cases undue influence may be more easi- 
ly established £ind even assumed. AIB 
W45 PC 8 (9)= 71 Ind App 184= ILB 
(1945) Bom 189= ILR (1945) Kar (PC) 56 
** AIR 1966 Andh Pra 104 (106)= (1964) 
2 .^dh LT 405. (Gift of whole property 
while under mental distress — Trans- 
action appearing unconscionable on its 
face — Presumption under Sec^on 16 (3) 
arises.) 


(6) The mere existence of the fidu- 
ciary relationship between the donee 
and the donor raises a presumption of 
undue influence and it Is on the donee 
to rebut the presumption. AIR 1961 Mad 
190 (194)= (1960) 2 Mad LJ 355 (DB). 

(7) There is no presumption of undue 

Influence in India as well as in England 
in the case of a gift to a son, grandson 
or son-in-law made during the donor’s 
last illness a few days before his death. 
AIR 1914 Low Bur 278 (280)= 8 Low 

Bur Rul 235 *• AIR 1967 SC 878 (881) = 
(1967) 1 SCR 331. 


(8) Merely because the parties were 

nearly related to each other or merely 
bcause the donor was old or of weak 
character, no presumption of undue In- 
flu^ce can arise. AIR 1967 SC 878 
(880)= (1967) 1 SCR 331. (A. F. O. D. 

No. 193 of 1954, dated 12-8-1960 (Cal). Be- 
versed.) 

(9) A presumption that the general 
influence and dominance which one 
party possesses over another had been 
used would be applied to every tran^p- 
tion between them until the relationship 
of confidence continues to subsist aM 
for that purpose the dominance will W 
deemed to continue until the contrary » 
shown. AIR 1958 Punj 190 (204)= ILB 
(1958) Punj 481. 

(10) The Court will not presume 
due Influence” where It is not plea®®® 
by the parties. (1910) 7 All L Jotir 591 
i695) (DB) •• AIR 1925 Lah 430 <«1) 
(DB) •• AIR 1985 Ker 189 (198. 194) — 
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Saattoa 16 -- Note U (b) (contd.) 

1964 Ker LT 497 (DB). (Particulars of 
undue Influence must be set for^ In 
plaint in sufficient detail.) 

11 (e). Burden of proof. — (l) The 
ontis oi proving undue influence ordi- 
narily rests on the party who sets up 
that plea, but the circumstances of a 
case may make it an exception to the 
general rule. AIR 1937 PC 50 (50, 51) 
•• AIR 1958 Bom 404 (407) (DB) •• 

AIR 1946 All 121 (124) (DB) ** AIR 1945 
Cal 218 (238) •• AIR 1939 Pat 477 (479) 
(DB) •• AIR 1927 All 44 ( 44, 45) = 

48 All 666 (DB) •• AIR 1927 Mad 255 
(258) •• 1882 Pun Re No. 148, page 449 
(462) (DB) •• AIR 1960 Bom 404 (407) 
(DB). 

(2) Before the question of onus pro- 
bandl can arise in any case, two matters 
have got to be determined namely whe- 
ther the relations between the parties 
were such that one is in a position to 
dominate the of the other and then 
whether the contract had been induced 
by undue influence. These questions 
have to be approached in the above 
order only, as to change the order would 
surely result in error. AIR 1924 PC 60 
(63)= 51 Ind App 101= 3 Pat 279 *♦ AIR 
1958 Puni 190 (201)= ILR (1958) Pxmi 
481 (DB) •• 1949 Trav-Co LR 172 (177) 
(DB) •• AIR 1938 Mad 426 (428) (DB) ** 
Am 1967 SC 878 (880) = (1967) 1 SCR 331. 
(A. P. O. D. No. 193 of 1954. D/- 12-8-1960 
(Cal), Reversed.) ** Am 1963 SC 1279 
(1290)= (1964) 1 SCR 270 ** AIR 1965 
Ker 189 (193)= 1964 Ker LT 497 (DB) 
•• AIR 1963 Andh Pra 72 (74, 76) (DB). 


(3) Even though a bargain is uncon- 
scionable a remedy under the Contract 
Act does not come into view until the 
initial fact of a position to dominate 
the will has been e^ablished. AIR 1924 
PC 60 (64, 65)= 3 Pat 279= 51 Ind App 
101 Am 1932 PC 202 (206) •* AIR 
1956 Hyd 114 (117)= ILR (1956) Hyd 
328 •• AIR 1952 Him Pra 20 (22) 

1946 Marwar LR (Civ) 11 (14) ** AIR 
1933 Lah 682 (684) (DB) •* AIR 1921 
Oudh 207 ( 208)= 24 Oudh Cas 313 •* 
AIR 1965 Ker 189 (193)= 1964 Ker LT 
497 (DB) •• 1964 Ker LT 497= 1964 Ker 
LJ 724 (DB) *• 18 Law Rep 104= 
(1969) 1 Mys LJ 507. 

(4) In some cases the question of domi- 
nation and the question of unconscion- 
ableness of the bargain may so overlap 
each other liiat it may be necessary to 
consider them together and not sepa- 
rately. AIR 1952 Him Pra 20 (22). 

(5) The burden of proving, that the 

relationship between the parties was 
su^ that one of them was in a position 
to dominate the will of the other aim 
that transaction secured unfair 
vantage to him is on the party Y™# 
piftwriiy and on proof of 

ueee two facts exendae of undue influ- 


ence will be presumed. AIR 1952 Him 
Pra 20 (21) •• Am 1920 PC 65 (66)= 43 
Mad 546= 47 Ind App 1 ** AIR 1948 
Pat 130 (133) (DB) ♦* AIR 1938 Nag 470 
(472)= ILR (1938) Nag 535 •* AIR 1938 
Nag 391 (392)= ILR (1940) Nag 149 •* 

AIR 1920 Mad 982 (982) (DB) *• Am 
1963 SC 1279 (1290)= (1964) 1 SCR 270. 
(AIR 1958 Punj 190, Reversed.) ** AIR 

1962 Pat 168 (171, 172, 173) (DB) AIR 

1963 Andh Pra 72 (74, 76) (DB) ** AIR 
1959 Mys 102 (105)= 36 Mys LJ 868 
(DB). 

(6) It is necessary to prove the exist- 
ence of both a dor^nating position and 
the unconscionable nature of the bar- 
gain: Proof of one without the other will 
not be sulTicient. 1946 Marwar LR (Civ) 
11 (14) •• AIR 1931 Sind 78 (80) (DB) 
AIR 1928 Lah 224 (229)= 9 Lah 470 (DB) 
*♦ AIR 1925 Oudh 535 (536) (DB) AIR 
1925 Pat 326 (329) (DB) ** AIR 1963 
Andh Pra 72 (74. 76) (DB) ** AIR 1959 
Mys 102 (105)= 36 Mys LJ 868 (DB). 

(7) Where circumstances which would 

warrant a presumption of undue influ- 
ence being made, are shown to exist the 
burden of proving that the contract was 
not induced by such influence lies. In 
view of the combined effect of this sec- 
tion and Section 111 of the Evidence Act, 
on the party against whom the presump- 
tion has arisen. AIR 1958 Punj 190 
(203)= ILR (1958) Punj 481 (DB) ** AIR 
1937 PC 50 (51, 52) ** AIR 1937 PC 14 
(17, 18) ** AIR 1939 PC 139 (139) ** AIR 
1927 PC 148 (1.50) ** AIR 1924 PC 60 

(63)= 51 Ind App 101= 3 Pat 279 ** 

AIR 1920 PC 65 (66)= 43 Mad 546= 47 
Ind App 1 ♦* (1907) 30 Mad 169 (174) 

(FB) ** AIR 1918 Pat 680 (602>= 2 Pat 
L Jour G63 (SB) "•* AIR 1956 Hyd 114 
(117)= ILR (1956) Hyd 328 (DB) AIR 
1951 Him Pra 54 (54. 55) =•=* ILR (1931) 
Mys 158 (160) (DB) ** AIR 1950 Nag 
71 (75)= ILR (1950) Nag 105 ** AIR 
1937 Cal 492 (494) (DB) ** AIR 1936 
Pat 78 (78) (DB) AIR 1934 All .507 
(509) (DB) ** AIR 1931 Nag 63 (651 = 
27 Nag LR 19 ** AIR 1930 Cal 547 (552) 
(DB) •* AIR 1928 Mad 6 (11) ** AIR 

1927 Mad 255 (257, 258, 259) ** AIR 1925 
Nag 211 (215) *• (1911) 34 Mad 7 (10) 
(DB) *• (1909) 4 Ind Cas 1114 (1115) (DB) 
(Mad) *• (1902) 5 Oudh Cas 307 (311, 
312) 1901 Pun Re No. 36. page 107 

fllO) (DB) *• (1890) 12 All 523 (529,530) 
DB) •• (1888) 10 All 535 (550) (DB) 

•• AIR 1966 All 438 (439, 440) •• AIR 
1964 Raj 250 ( 253)= 1964 Raj LW 302. 

(8) Even though the person accepting 
a promise which is for the benefit of 
another has not exercised any undue in- 
fluence ye^ when he is aware that thq 
person benefited is In a position of active 
confidence with the promisor he must 
prove that no undue influence had been 
used by the person benefited on the 


522 [S 16 N 12] 


[The Indian] Contract A<^ 1872 


Section 16 — Note 11 (c) (contd.) 
promisor. AIR 1935 Mad 726 (731)= 58 
Mad 454 (DB) ** AIR 1928 Mad 6(11). 

(9) Onus lies heavily on a person in a 
dominating position to prove afiTirma- 
tively that no domination was practised 
and that the other party was separate- 
ly advised in the independence of a free 
agent. AIR 1920 PC 65 (66) =» 43 Mad 
546 = 47 Ind App 1 *• (1907) SO Mad 
169 (174) (FB) •* AIR 1958 Puni 190 
(206)= ILR (1958) Punj 481 (DB) *• 
1956 Andh WR 911 (914) •* AIR 1950 
Nag 71 (75)= ILR (1950) Nag 105 •• AIR 
1946 All 121 (124) ** AIR 1938 Mad 919 
(9201 (DB) ** (1906) 30 Bom 578 (589) 

(DB) ** AIR 1966 All 438 (439) •• AIR 

1962 Pat 168 (171, 172, 173) (DB) •• AIR 
1961 Mad 190 (193)= (1960) 2 Mad LJ 
355 (DB)**AIR 1959 Mys 102 (105)= 36 
Mys LJ 868 (DB) ** (1959) 1 Orissa JD 
458. 

(10) Where a gift is challenged on the 
ground of undue influence, the donee 
has to prove that the deed was the re- 
sult of free exercise of independent will. 
The most obvious way to prove it is by 
establishing that the gift was made after 
the nature and eflFect of the transaction 
had been fully explained to the donor 
by some independent and qualified per- 
son. AIR 1954 Trav-Co 407 (413, 414, 
415) (DB) •* AIR 1964 Raj 250 (253) = 
1964 Raj LW 302. 

(11) Where a transaction was finished 
through an attorney and the borrower 
had also another advice, held that undue 
influence was not proved. AIR 1930 Cal 
547 (552) (DB). 

(12) The independent legal advice 
which would suffice to rebut a presump- 
tion of undue influence must be one 
given with a knowledge of all relevant 
circumstances and must be such as a 
competent and honest adviser would 
give if acting solely in the interests of 
the party who is in need of it. ADt 1929 
PC 3 (7). 

(13) Proof of independent legal advice 
is not the only way by which a person, 
who is in a dominant position and on 
whom the burden of proof lies, could 
rebut the presumption of undue influ- 
ence which arises out of his relation 
with the other party. AIR 1929 PC 3 
(7) •* AIR 1969 Cal 111 (117) (DB) 

AIR 1964 Raj 250 (253)= 1964 Raj LW 
302 AIR 1961 Mad 190 (193)= (1960) 

2 Mad LJ 355 (DB) ** AIR 1960 Mad 447 
(449)= (1960) 2 Mad LJ 110 (DB). 

(14) In the absence of a permanent 
professional relationship b^ween a 
pleader and a party the pleader camiot 
be considered to stand in a position of 
ad;ive confidence with the peirty mere- 
ly because he appeared for him in one 
or two cases. AIR 1929 Oudh 67 ( 69 ) = 

4 Luck 270. 


t mortgagor was 

Indebted in a small sum of Rs. 134 while 
the an^unt borrowed at the time of 
the mortgage was Rs. 2000 does not shift 
the burden of proving undue influence 
from mortgagor to the mortgagee. AIR 
1924 Oudh 118 (119). 

(16) Where both parties have adduc- 
fr ®yiaence the question of onus loses 
significance. 54 Mys HCR 451 (479) 
(OB). 


■ !?• Transactions of purdanashln 
laoles,^ ( 1 ) In the case of transactions 
of pardanashin ladies the principles 
which are applied to determine the ques- 
tion whether these transactions are te 
be supported or discharged are not 
merely deductions from the law as te 
imdue influence found in Section 16 of 
the Contract Act but are foimded upMi 
the wider basis of equity and good con- 
science which guide the Courts in the 
administration of justice in India. AIR 
1931 PC 303 (305)= 58 Ind App 450= U 
Pat 227. 


(2) The law gives to **pardanadiln** 
ladies protection which is anologous te 
that always given by Courts to persons 
who are weak, ignorant and inflra and 
hence incapable of protecting th^nselves 
and presumes, unlike in the case of others, 
that they are incapable of protecting 
themselves. AIR 1933 Pat 306 (331) = 
12 Pat 359 (DB) ** AIR 1983 SC 1283 
(1205)= (1963) 1 SCR 456. (F. A. No. 791 
of 1953 dt/- 2-12-1957 (Pat), Reversed.) 
ILR (1965) Cut 695. 


(3) The ground on which protection is 
given to a pardanashin lady is that she 
can be easily influenced and ia very 
likely to be over-reached in her deal- 
ings. AIR 1939 Lah 439 (450)= ILR 
(1939) Lah 433 (DB). 

(3-A) In case of pardanashin lady it is 
necessary to satisfy the Court that she 
executed the document with full under- 
standing of execution and of the nature 
and effect of the transaction, and even 
in cases where she had independent ad- 
vice, Court will scrutinise ^e transac- 
tion very closely to see that it is a 
fair one. AIR 1960 Madh Pra 60 (62)= 
1959 MPLJ 917. (Where the document 
is not in her mother language, the law 
requires that she understood and not 
merely heard what was read. AIR 1939 
Nag 159, Foil.) 

(4) In cases of graftiitous transfers 

property by a pardana^iln lady to a per- 
son standing in a fiduciary relation to 
her there is a prestimption of imdue ta- 
fluence and hence the burden oi sub- 
stantiating the bona fldes of the trans- 
action would lie on the party who rell« 
on the transfer. AIR 1916 Oudh 19 

(IS) (DB) AIR 1956 Cal 584 (5W 

(DB) AIR 1946 AU 121 (124) ATO 
1931 Oudh 146 (155)= 6 Luck 619 (OT) 
»• (1912) 39 Cal 933 (937) •• ILR dW 
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Cut 695 *• AIR 1958 Orissa 62 (63. 64) = 
H Cut LT 157 (DB). (Ordinarily the 
Courts insist on proof that the lady had 
Independent legal advice.) 

(5) Even when Intelligent understand- 
ing by a pardanashin lady has been esta- 
blished it is possible to presume undue 
influence where the relationship of the 
donee to her is such as to justify the pre- 
sumption. AIR 1948 Cal 84 (87) (DB). 


(8) In the case of a document execut- 
ed by a pardanashin lady, the question 
is not whether the lady knew what she 
was doing, had done, or proposed to do, 
but how her intention to act was pro- 
duced. whether all that care and pro- 
vidence was placed round her as against 
those who advised her which from their 
situation and relation to her, they were 
bound to exert on her behalf. AIR 1916 
PC 172 (179) AIR 1960 Mad 447 (449) = 
(1960) 2 Mad LJ 110 (DB) •* AIR 1958 
Orissa 62 (63, 64)= 24 Cut LT 157 (DB). 

(7) The rule that person who rely 
upon a deed executed by a pardana^^ 
woman should prove that the deed had 
been explained to and understood by her 
applies with greater force where a 
power of attorney had been executed by 
a pardanashin lady to her brother and 
who by reason of her illiteracy* youw 
and inexperience was more likely to 
have been influenced by him. AIR 1936 
Cal 721 (722) (DB). 

[See also AIR 1963 SC lt»t (1206) = 
(1963) 1 SCR 456.1 

( 6 ) The rxile of strict proof whi^ 
generally applies where claim is 
under a sale or gift by a pardanashm 
lady does not apply where the lady in 
question is one capable of carrying out 
monetary transactions and has no h^l- 
tation to appear before 
strangers. AIR 1925 Lah 196 (1®8) — ® 
Lah 465 (DB) •• AIR 1960 Mad 447 (^9, 
450)= (1960) 2 Mad LJ 110 (DB). .(Mus- 
lim lady of advanced age in Tamil dis- 
trict — Rule of strict proof does not ap- 
ply.) . 

(8-A) Where there is nothing on toe 
record to show that the 
lady who executed the mortgage bona 
was weak-minded. Ignorant or incapaiwe 
of imderstanding her affairs, though she 
lived in seclusion and observ^ pard^ 
tram outsiders, the niortgage-de^ exe- 
cuted by her Is not void. 1962 BLJR 68 
(X>B). 

(9) Where In a case of pardanashin 
iwiriiif* influence is alleged it woiild 
require to consider the questions (1) 
whetoer toe transaction was one 
any xlght minded person would contract, 
(t) whether the nature of toe tra^^ 
tlofi suggests that the lady.,.™ 
a state of xnind to weigh 
doing, (»i .whether it 

ioi her and (4) srtietoer the idea 


relating to it originated with her. AIR 
1948 Cal 84 (93) (DB) ** (1888) 15 Cal 
684 (698, 701) (DB). 

(10) The mere fact that person had 
enjoyed the confidence of the deceased 
husband of a pardanashin lady is not 
sufficient to say that he is also in a posi- 
tion of confidence with her or in a posi- 
tion to exercise undue influence. (1932) 
15 Nag L Jour 101 (103). 

(11) Exercise of advice by a close 
friend or relative of the beneficiary 
under the will executed by a pardana- 
shin lady cannot amount to an exercise 
of undue influence by him. AIR 1937 
Pat 362 (363) (DB). 

(12) Bargain with pardanashin lady 
cannot be divided into parts or other- 
wise reformed by Courts so as to up- 
hold certain portions while rejecting 
others. AIR 1940 PC 134 (136)= ILR 
(1940) 2 Cal 436= ILR (1940) Kar (PC) 
271= 67 Ind App 309 AIR 1939 Nag 
159 (160)= ILR (1940) Nag 418 (DB) 
AIR 1966 Pat 342 (345). (Person execut- 
ing a deed of gift of some property in 
favour of widow of his predeceased son, 
believing that he was solely entitled to 
toe property, while in law widow was 
entltl^ to a share only — Widow, a 
pardanashin lady not aware of her 
rights — The fact that the deed was 
read over to her and accepted by her, 
will not make it binding on her — Deed 
of gift will not curtail her rights which 
she had in law.) 

(13) Every case has to be fairly judg- 
ed on its own facts and no undue stress 
should be laid either on the fact that 
the executant complaining is a parada- 
nashin lady or on the mere circum- 
stance that the transaction apparently 
benefited persons other than the execu- 
tant. A similar cautious approach is 
necessary when dealing with the theory 
of undue influence also. ILR (1955) 2 
Cal 214 (225). 

(14) Whilst it is the duty of the Courts 
to see that pardanashin women are not 
imposed upon they must at the same 
Hme be careful not to apply the rules 
Intended for their protection so strictly 
as to deprive them of freedom of con- 
tract and reduce them on a level with 
persons like minors who because of 
their mental deficiency are Incapable of 
contracting. AIR 1946 All 127 (131) = 
ILR (1945) All 465 (DB). 

(15) Where it Is proved that the parda- 
nashin lady knew the implication and 
effect of the documents that she was 
executing and that she was scrupulous- 
ly ke^ separately advised in the inde- 
pendence of a free agent, the document 
execute by her is not void. (1965) 7 
OJD 42. 

[See also AIR 1964 Pat 284 (285, 286). 
(Disposition Is valid when It was sub- 
stantially understood by pardanashin 
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17, ‘‘Fraud” defined. — ‘Traud” means and includes any of the foUowms 
ac^ committed by a party to a contract, or with his 'connivance, or by his agent;* 
with intent to deceive another party thereto or his agent, or to induce to 

enter into the contract : — 

(1) the suggestion, as a fact, of that which is not true, by one who does 
not believe it to be true; 

(2) the active concealment of a fact by one having knowledge or belief of 

the fact; 

(3) a promise made without any intention of perfo rmin g it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares to be fraudulent 

Explanation.— Mere silence as to facts likely to affect the willingness of a 
person to enter into a contract is not fraud, unless Ihe circumstances of the case 


Section 16 — Note 12 (contd.) 

lady and it was as much her mental 

act as physical act.)] 

(16) The protection offered to parda* 
nashin ladies in respect of their trans- 
actions can be claimed only by them 
or persons claiming through their title 
to any property affected by the transac- 
tion and not by third parties. AIR 1939 
Pat 477 (487) (DB) •* AIR 1930 Oudh 
131 (140) (DB). 

(17) Protection given by law to par- 
danashin ladies cannot be withheld from 
other women on the ground that the 
person concerned is not a pardanashin 
in the technical sense of the term. AIR 
1955 Cal 17 (19) (DB) ** AIR 1948 Cal 
84 (87) (DB) **AIR 1930 Cal 591 (592) (DB) 
** 1965 All LJ 1080. (Protection equally 
extends to illiterate and ignorant 
woman though she may not be parda- 
nashin.) 

(18) The rule giving protection to par- 
danashin lady is not strictly applicable 
to cases where the pardanashin lady is 
not a contracting party and the case is 
one of fraud and not of undue influence. 
AIR 1932 Pat 105 (117) = 11 Pat 50 (DB). 

(19) A woman who is herself not a 
pardanashin woman is not entitled to 
a like amount of protection which the 
law gives to pardanashin lady merely 
because she is close in kinship and 
habits to them and is similarly secluded 
from ordinary social intercourse. (1901) 
23 All 137 (140) = 27 Ind App 168 (PC). 

(20) The principles of law applicable 
to a pardanashin lady will not be ex- 
tended to a man on the ground that he 
is old and not in robust health. AIR 
1923 Oudh 254 (263) (DB) (1962) 68 
Cal WN 254, 

(21) It is only when the document 
executed by a pardanashin lady is prima 
facie valid, proof having been given of 
intelligent execution that the question of 
undue influence arises. AIR 1941 Oudh 
172 (177) (DB). 

(22) Extracting h£irsher terms than 
first agreed to from a pardanashin lady 
Just before impending sale of her pro- 
perty is covert by Section 16. AIR 


1924 Oudh 423 (424) = 27 Oudh Cas 374 
(DB), 

(23) See also Notes under Section 13. 

SECTION 17 — SYNOPSIS 

!• Scope. 

2. Constructive fraud. 

3. False representation of faets — * 

Clause (1). 

4. Active concealment — Clause (2). 

5. Promise without intention to per- 

form — Clause (3). 

6. Other acts intended to deceive 

Clause (4). 

7. Act or omission declared by law to 

be fraudulent — Clause (5). 

8. Silence amounting to fraud Ex- 

planation. 

9. Pleading and proof. 

1. Scope. — ( 1 ) The illustrations to 
Sections 17 and 19 indicate that their 
principle is meant to extend to contracts 
which include an element of transfer, 
such as sales or mortgages. AIR 1940 
Lah 505 (508) (DB). 

(2) “Fraud” in equity has a far wider 
meaning than it has been given by the 
definition in this section and when the 
Court is called upon to exercise its 
jurisdiction in equity to set aside a de- 
cree on the ground of fraud or collu- 
sion it will not be limited by the narrow 
definition contained in this section in 
considering the question whether there 
is fraud sufficient for it to act. AIR 1914 
Sind 28 (30) = 8 Sind LR 3 (DB). 

(3) The distinction between fraud 
and misrepresentation is that in the 
case of the former the person makli^ 
the suggestion does not believe it to 
be true while in the other case he be- 
lieves it to be true — Butin both 

it is the misrepresentation of fact whi« 
misleads the promisor. AIR 1931 All 
154 (156) = 53 All 374 (DB). 

(4) Conslderationi^ of Section 17 of tte 
Contract Act which defines “fraud , wul 
not be available to the parties to the 
Hindu Marriage. A fraud said to hay 
been practised at the time of an agrcs 
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an such that, regard being had to them, it is the duty of the person keeping 
lilenoe to speak,t or unless his silence is, in itself, equivalent to speech. 

Ulustrntions 

(a) A sells, by auction, to B, a horse which A knows to be unsound. 
A says nothing to B about the horse’s unsoundness. This is not fraud in A. 

(b) B is A’s daughter and has just come of age. Here, the relation be- 
tween the parties would make it A’s duty to tell B if the horse is unsound. 

(c) B says to A — ‘Tf you do not deny it, I shall assume that the 
horse is sound.” A says nothing. Here A’s silence is equivalent to speech. 

(d) A and B, being traders, enter upon a contract. A has private in- 
formation of a change in prices which would affect B’s willingness to 
proceed with the contract. A is not bound to inform B. 

[•] Cf, Section 238. 

[f] See Section 143. 


Section 17 — Note 1 (contd.) 
ment to marry, which would include 
also a betrothal or an engagement, would 
not ipso facto be a ground available to 
an aggrieved party to avoid a marriage. 
ILK (1067) Guj 822 (850, 851) = 8 Guj 
LR 918. 

(5) The word ‘fraud’ as a ground for 
cmnulment of marriage under Hindu Law 
is limited only to those cases where con- 
sent of any of the spouses at time of 
solemnization of marriage was obtained 
by some sort of deception. On every 
misrepresentation or concealment, mar- 
rlEige cannot be dissolved. AIR 1964 PunJ 
359 (362) = 66 Pun LR 204 •* AIR 1968 
Pat 190 (192). (Misrepresentation as to 
age of the bridegroom made to mother 
acting as agent — Consent by daughter 
believing it — Consent is vitiated by 
fraud.) 

[See also AIR 1959 Madh Pra 8 (10) 
= 1968 MPLJ356. (Illegitimate sonrepre- 
sented as ‘son’ — Marriage with such 
son can be set aside.)! 

(6) Concealed unchastlty of a spouse 
before marriage, is not, and cannot be 
fraud within the meaning of S. 12 (1) 
(c) of Hindu Marriage Act, 1955. ‘Fraud, 
spoken of as a ground for avoiding a 
marriage, does not Include such fraud 
as induces a concert but is limited to 
such fraud as procures the appearance 
without the reality of consent. The sim- 
plest Instance Is persuasion. (1969) 73 
Cal WN 751 (780. 782) (DB). 

2. Constructive fraud. — (1) Merely 
from the fact of an exproprietary tenant 
executing a deed of relinquishment to 
the landlord, it cannot be said that there 
b constructive fraud on the part of the 
landlord where there is not even the 
sllidieat evidence of any fraud either 
direct or indirect, practised by him upon 
the tenant. AIR 1923 All 113 (114). 

(2) Whejra a party discovering that a 
document already executed by him does 
not take effect according to his rlghtSf 
executes awoth**** document in respect of 


the same property it cannot be said that 
he had thereby acted fraudulently. AIR 
1954 Mad 681 (685) = ILR (1954) Mad 
775 (DB). 

(3) Fraud does not mean deceit or cir. 
cumvention; it means an unconscientious 
use of the power arising out of circum- 
stances and conditions where in respect 
of one contract presumption of foul 
play arises from position of parties, the 
contract can be rescinded. 1969 MPWR 
485 = 1969 Jab LJ 589. 

3. False representation of facts — 
Clause (1). — (1) Where for securing 
the policy the insured gives wilfully 
untrue answers, he commits fraud. AIR 
1942 Cal 412 (414) = ILR (1942) 1 Cal 

100 (DB). 

(2) In order to constitute fraud the 

person making the statement must be 
aware of the falsity of the statement. 
AIR 1964 Ker 109 (112, 113) = 1964 Ker 
LT 102. ((1889)14 AC 337, Rel. on.) 

(3) Deliberately giving false replies by 
withholding material information, in 
answering questions of the insurance 
company during its enquiry into one’s 
proposal amounts to fraud. AIR 19.'^9 
Sind 254 (255. 256) = ILR (1939) Kar 611 
(DB) *• AIR 1959 Pat 102 (106) (DB). 

(4) If in his honest judgment there 

was no illness or any change of health 
but only an ordinary disorder the mere 
non-communciation of that event to the 
company cannot be ground for the in- 
surer to avoid the policy. AIR 1959 Pat 
413 (415, 416, 417) = ILR 37 Pat 1336 

(DB). 

(5) Insurance policy — Declaration 

made by proponent in the form of pro- 
posal Proposer can be said to have 

made a wilfully untrue statement only 
if he knew that what he was stating 
was untrue — He can be said to have 
fraudulently concealed any circumstance 
or fact only if he knew the existence 
of the same. (1967) 1 Mys LJ 563 (665) 
sss 10 Law Rep 691. 
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Section 17 — Note 3 (contd.) 

(6) A vendor who makes reckless or 
grossly negligent representations regard- 
ing his title in the property commits 
fraud. AIR 1958 Ker 322 (324) = LLR 
(1958) Ker 27. 

4. Active concealment — Clause (2). — 

(1) The concealment of the true nature 
and effect of an arbitration agreement 
by the person who stands in a fiduciary 
position to another for obtaining the 
consent of the latter to it amounts to 
fraud and renders the award given in 
the arbitration a nullity. AIR 1916 PC 
172 (179). 

(2) Deliberate concealment of fact that 

proposer had been treated by doctor few 
months before policy was taken for 
serious ailment vitiates the policy. AIR 
1982 SC 814 (820) 1962 Supp (2) SCR 

571. 

(3) When the statements made in pro- 
posal by an insured were found to be 
false to the knowledge of the deceased 
insured, it was held that there was a 
fraudulent suppression of facts. AIR 
1954 Mys 134 (137) = ILR (1953) Mys 
554. 

(4) A person who in his proposal for 
insurance states against truth of which 
he has knowledge that none of his near 
relatives had died of consumption is 
guilty of fraudulent concealment. AIR 
1939 Cal 8 (12) (DB). 

(5) Where a minor whose period of 
minority has been extended to 21 years 
states that he is of 20 years of age, his 
suppression of the fact that a guardian 
was appointed amoimts to fraudulent 
representation as to his age. AIR 1929 
Lah 880 (881, 882) = 11 Lah 167 (DB). 

(6) A person who under his contract 
of employment has no liberty to engage 
in business either by himself or in asso- 
ciation with any other firm commits 
fraud if he joins another in business and 
induces his employer to enter into con- 
tracts with that other by concealii^ 
from him the fact that he is associated, 
in contravention of his contract, 
that other person. (1922) 66 Ind Cas 441 
(442) (DB) (Lah). 

(7) Where a person, although he knew 
that a certain decree belonging to an 
insolvent was secured, represented to 
the official assignee that it was unsecup 
ed and persuaded the official assigx^ to 
assign it to him at a very much re duyd 
value It was held that there was acttve 
concealment of a fact which amounted 
to a fraud within the meaning of 
tion 17. AIR 1931 Mad 603 (60^ (DB). 

(8) Where the seller of a property 
who knowing full well that he has no 
title to dispose it of induces a purchaser 
to buy it from him by concealment of 
the fact from him, it is a case of toa^ 
covered by Section 17. AIR 1927 All 693 
(694) (DB). 


(9) If a vendor has been guilty oi 
fraud by actively concealing a fact whidh 
it was material for the purchaser to 
know, and the vendee was Induced 
thereby to purchase, the fact that tiha 
purchaser by exercise of any diligence 
might have ascertained the truth is no 
defence to a suit to recover purchase 
money. (1888) 11 Mad 419 (436) (DB). 

(10) Where a sale deed bo\md the 
vendor to remove any claim or dispute 
about the property it was held that 
the mere concealment by the vendor of 
the existence of a mortgage on the pro** 
perty was not sufficient to draw an in- 
ference of fraud. (1896) 20 Bom 522 
(534) (DB). 


(11) It is the duty of every adult per- 
son dealing with the minor through 
his guardian to take care that the trans- 
action is a fair one and does not pre- 
judice the minor in any way by his act 
or omission. AIR 1923 Mad 96 (102, 103), 


(12) Omission to disclose facts which 
are known to exist, cannot fuml^ a 
ground for an action on the basis of 
fraud. AIR 1962 Punj 543 (547). 

5. Promise without intention to per- 
form — Clause (3). — (1) Every breadi 
of contract does not amount to a fraud 
within the meaning of Section 17. AIR 
1949 Assam 6 (7) (DB) •* AIR 1918 Low 
Bur 142 (143) ** AIR 1916 Bom 239 (244). 

(2) To bring case within Section 17 (3) 
promisee must be shown to have no in* 
tention of performing promise, at time 
of making it. (1911) 35 Bom 93 (96) (DB). 

(3) The initial intmtion not to 
form the promise that is being made to 
a necessary element to constitute fraud 
and the existence of such an intention 
cannot be inferred. AIR 1953 Hyd 179 
(180) = ILR (1952) Hyd 373 (DB) •• 
AIR 1918 Low Bur 142 (143). 

(4) The fraud that is contemplated 1^ 
the sub-section is a fraud vdiich is in 
the very inception a fraud vitiating u>e 
transac^on it^lf and not any subseqo^ 
conduct or representation on toe pw 
of the party or his rei)TesentatiTe. AIR 
1952 Bom 425 (433, 434) (DB). 


(5) Where a man and a woman 
through a ceremony of marriage withov 
toe former ever having an intention to 
regard it as a real marriage it was beia 
that the consent of the woman had ben 
obtained by fraud. AIR 1992 Poaj 2V7 
(279, 280). 

(6) Where person orders and obtaiM 
p(Msession of goods with intentkm ™ 
not paying tor them he commit s fr**^ 
He mu^ then be considered as age nt y 
vendor and hfa possession is that of vi^ 
dor. If vendee tries to dispose of 89" 
before payment by transfer of inv wU^ 
to third party’s name, third party IgJ 
DO title to goods. AIR 1917 Lah m 
(423) (DB). 
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Section 17 — Note 5 (contd.) 

(7) Mere delay in the pajonent or the 
retention of money which should have 
been paid out by itself does not consti- 
tute fraud. AIR 1963 Mys 39 (47) « 
1962 Mys LJ (Sup) 377. 


6. Other acts Intended to deceive — 
Clause (4). — ( 1 ) A party who by false 
personation induces another to enter into 
a contract with him under the belief 
that he is somebody else commits fraud. 
1886 Pun Re. No. 21 p. 37 (38). 

(2) Where the owner of a horse, in 
order to sell it, concealed cleverly by arti- 
nclal means a crack in its hoof and 
rendered it difficult for any one, except 
an expert, to discover the defect on 
ordinary inspection it was held that 
there was fraud which entitled the pur- 
chaser to repudiate his bargain. 1904 Pun 
Re No. 49. p. 149 (151). 


(3) Abuse of confidence resulting from 
fiduciary relationship by unconscionable 
use of it to gain an advantage over the 
confiding party constitutes fraud of gra- 
vest character. AIR 1947 Oudh 89 (91)* 

H) It is a fraud on the part of a plain- 
tiff to claim beneficial title under a deed 
in respect of which he was merely a 
benamldar. AIR 1941 Bom 274 (275) = 

(1941) Bom 575 (FB). (31 Bom 405, 
Overruled.) 


7. Act or omission declared by law to 
be fraudulent — Clause (5). — (1) Omls- 
^ons to make disclosures mentioned in 
Section 55, para (1) (a) and para (5) (a) 
of the Transfer of Property Act by Uie 
seller and buyer respectively are declar- 
ed to be fraudulent by last para of that 
section. (1896) 20 Bom 522 (534) (DB). 

8. Silence amounting to fraud — Ex- 
planation.^ — ( 1 ) The duty referred to in 
the Explanation to the section is a legal 
duty and not merely a moral duty to 
speak. AIR 1937 Lah 598 (598) AIR 
1923 Sind 25 ( 27). 


(2) In certain defined types of trans- 
actions and relation known as contracts 
uberrima fides there is a legal and equi- 
table duty on ^e parties, not merely to 
state truly whatever is stated but also 
to divulge with candour and completeness 
facts regarding which there Is no ob- 
ligation to disclose at all in transactions 
which do not fall within that recognised 
class. A contract to marry is one of 
such transactions. AIR 1937 Nag 270 
(272) = ILR (1937) Nag 299. 

(3) Purchaser occupies ne fiduciary 
position and Is under no obligation to 
disclose facts. There is in such case no 
duty to speak nnd silence does not 
amount to fraud. Intentional misleading 
communication would be fraudulent. 
Equal iwaTtft of knowledge Is immate- 
ri^ where there is a misrepresentation 
or any thing lulling suspicdcou AIR 1931 
Mad 603 (605) (DB). 


9. Pleading and proof. — (1) The party 
alleging fraud must furnish specific 
details. AIR 1937 PC 146 (148) = G4 

(1937) All 566 *• AIR 1952 Bom 425 (433) 

11 366 (371) = 60 Cal 262 

n V ^22 (923) (Low 

** (1841) 2 Moo Ind App 181 (244) 


(2) A party who relies upon fraud can 
succeed only upon proof of fraud as al- 
leged by him. (1911) 10 Ind Cas 922 
(923) (Low Bur) ** AIR 1925 Cal 555 
(556) ** (1841) 2 Moo Ind App 181 (244) 

(3) Pleas such as misrepresentation 
and fraud must be examined with the 
utmost rigour. AIR 1923 Sind 25 (28). 


(4) A charge of fraud whether made 
in civil or criminal proceedings must be 
established beyond reasonable doubt. 

AIR 1941 PC 93 (95). 


(5) To prove fraud it must be proved 
that representations made were false to 
the knowledge of party making them, 
or were such, that the party could have 
no reasonable belief that they were true; 
that they were made for the purpose of 
being acted upon and that they were 
believed and acted upon and caused the 
actual damage alleged. AIR 1924 All 17 
(19) = 45 All 624 (DB) *• AIR 1962 
Punj 543 (547). (The absence of any 
one of these elements is fatal to an 
action based on fraud.) 

[See also AIR 1959 Madh Pra 8 (10) 
= 1958 MPLJ 356. (It Is no defence that 
the person to whom false representa- 
tions were made has been ^Ity of 
negligence. (1881) 20 Ch D 1, Ref.)j 

(6) Fraud cannot be directly proved 

but has to be Inferred from the sur- 
rounding circumstances and the conduct 
of the parties. AIR 1946 Nag 419 (423) 
(DB) *• AIR 1958 Madh Pra 417 (422) 
•• AIR 1957 Mad 194 (197) •• AIR 1939 
Lah 439 (451) * ILR (1939) Lah 489 

(DB) •* AIR 1926 Cal 73 (77) (DB). 

[See also AIR 1955 Assam 177 (181) 

ILR (1955) 7 Assam 53.3 

(7) An inference of fraud cannot be 
based on mere si)eculation or sunnisea. 
There must be some positive materials 
on record to draw an Inference of 
fraud. AIR 1958 Madh Pra 417 (422) 

AIR 1954 Assam 94 (95). 


(8) Circumstances of mere suspicion 
should not be taken as proof of fraud* 
but the evidence must be sufficient to 
overcome the natural presumption of 
honesty and fair dealing. Fraud is not 
to be presumed or Inferred lightly. AIR 
1926 Cal 73 (77) (DB). 

(9) Evidence of unfairness of transac- 
tkm may be taken to assist the Court 
to come to a conclusion whether there 
was fraud or not. But that evidence 
alone is not sufficient to fraud. 
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18. ‘‘Misrepresentation'’ defined. — ^“Misrepresentation" means and inrlndej ■ 

(1) the positive assertion, in a manner not warranted by Ibe information ol 

the person making it, of that which is not true, thou^ he believes it 
to be true; 

(2) any breach of duty which, without an intent to deceive, gain? an 

advantage to the person committing it, or any one rlflirning under 
him, by misleading another to his preju^ce or to the prejudi^ of any 
one claiming under him; 

(S) causing, however innocently, a party to an agreement to make a mis- 
take as to the substance of die thin g which is the subject of the 
agreement.* 

[*] See S. 13 and Explanation to S. 17 8iQ>ra. 


Section 17 — Note 9 (contd.) 
where the direct evidence on the ques- 
tion of fraud is unreliable. AIR 1941 Pat 
83 (90) = 19 Pat 669 (DB). 

(10) When the parties to a transaction 
do not stand upon an equal footing the 
law raises in a suitable case a presump- 
tion of fraud. AIR 1947 Oudh 89 (91). 

SECTION 18 — SYNOPSIS 

1. Sub-section (1). 

Z. Sub-section (2). 

3. Sub-section (3). 

4. Onus. 

1. Sub-section (1). — (1) The principal 
dilTerence between fraud and misrepre- 
sentation is that, in the one case, the 
person, making the suggestion, does not 
believe it to be true, and in the other 
he believes it to be true, though in both 
cases it is a misstatement of fact which 
misleads the promisor. AIR 1931 All 
154 (156) = 53 All 374 (DB). 

(2) Where one party induces the other 
to contract on the faith of representa- 
tions made to him any one of which Is 
untrue, the whole contract is in a Court 
of Equity, considered as having been ob- 
tained fraudulently. (1890) 17 Cal 291 
(297) = 16 Ind App 233 (PC). 

(3) Where a person induced another, 
by making a representation which was 
not true and which was not warranted 
by any information he had at the time, 
that the ship was of a particular size, 
to enter Into a charterparty, it was held 
that the party so induced was entitled 
to avoid the contract on the ground of 
misrepresentation. (1890) 14 Bom 241 
(248). 

(4) A representation as to title made 
recklessly or with gross negligence 
amounts to fraudulent misrepresentation. 
Am 1958 Ker 322 (324) = ILR (1958) 
Ker 27 (DB). 

(5) Seller professing to be owner, 
thc'Ugh merely lease-holder. Is guilty of 
mi'^iepresentatlon. AIR 1929 All 837 
(8.S9I (DB). 

(6) Where a Hindu father agrees to 
sell family property without necessity, 
alleging that he is the only owner ther^ 
of he is guilty of misrepresentation. AIR 
1927 Sind 219 (222) = 20 Sind LR 220 
(DB). 


(7) False information given by the 
vendor, whether upon enquiry or other- 
wise, about the income or rental of the 
property amounts to misrepresentation. 
AIR 1932 Nag 148 (149) » 28 Nag LR 
184. 

(8) A positive assertion by the seller 
of a horse, made in the absence of infor- 
mation which would warrant it, that Uie 
horse is sound and free from vice would, 
In spite of a recommendation added by 
the seller to the purchasers to get him 
self satisfied on the point, amounts to 
a misrepresentation where the horse is 
In fact otherwise. 1886 Pun Re No. 41 
p. 73 (79, 80) (DB). 

(9) Misrepresentation made by a sales- 
man of one of the contracting parties Is 
misrepresentation made by one con- 
tracting party to other. AIR 1940 Oudh 
35 (41) =i: 15 Luck 191 (DB). 

(10) Where a person deliberately made 
a false statement to his sister to the 
effect, that their father while he was 
alive, had created a wakf to persu^e 
her to execute a deed accepting a parti- 
tion made during her minority it 
held that his action amoimted to bom 
fraud and misr epresentation. AIR 1938 
Rang 264 ( 266, 267) (DB). 

(11) An endorsement containing an 
acknowledgment of full satisfaction of 
the mortgage, when.it is not so satisfied, 
amounts in law to nilsrepresentation. 
AIR 1934 Nag 29 (30, 31) « 30 Nag LR 
196. 

(12) Where B, an agent of a company, 
relying upon information given to 

by C, that a certain person would be a 
director of the company, induce cer- 
tain persons to buy shares — Hwa tna^ 
B was not warranted In making me 
positive assertion relying upon me 
second-hand information given to 
and, therefore, there wm 
tation within Section 18 (1). (1900) 4 
WN 369 (388) (DB). ^ a 

(13) Where the 

been informed by the prosp^ve 
tot he required only a 
had a certain ^ 

the plan of a house to it WM 

marked contrary to to 

had the required number ofbeojw^ 

it was held that the tenant who entered 
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Section 18 — Note 1 (contd.) 
into the contract on the faith of the plan 
was entitled to plead misrepresentation 
and avoid it on that ground. AIR i{)l7 
Lah 173 (174). 

^ (14) If a blind, or an illiterate man 
signs a document on the representation 
that it contains something, which it 
does not contain in reality, then he can 
plead that, there was no consent as con- 
templated by the Contract Act. If that 
plea fails, it is still open to him to plead 
misrepresentation and ask for relief. 
AIR 1925 Pat 140 (141) (DB). 

(15) Where a person in whom a widow 
had implicit conlidence induced her to 
sign a deed of gift on the representation 
that it was a power of attorney it was 
held that the execution of the deed 
was obtained by misrepresentation. 
(1949) 54 Mys HCR 451 14791. 

(16) Where at the lime an agreement 
for a mining lease was executed the 
Government insisted on being paid a 
higher rate of royalty on tlie ground 
that it was their intention to increase 
the rates and the fact that such was 
their intention was evident from the 
draft rules which they had already pub- 
lished the subsequent relinquishment 
by the Government of their idea to in- 
crease will not entitle the lessee to re- 
pudiate his liability to pay the higher 
rate on the ground of any misrepresen- 
tation of a material fact. AIR 1965 SC 
470 (472) = 19G3 Supp (2) SCR 235. (AIR 
1957 Madh Pra 135 (1381, Aftirmcd.) 

(17) Statements in a company prose- 
pectus which are in the nature of puf- 
fing do not amount to misrepresenta- 
tions of fact. AIR 1950 All 508 l512) = 
ILR (1951) 2 All 228 (DB). 

(18) PlaintilT was induced to enter into 
partnership agreement by false repre- 
sentation — Held, that the assent given 
by the plaintilf on such false represen- 
tation was not binding on the plaintin. 
(1965) 2 Mad LJ 65. 

2. Sub-section (2). — (1) The second 
clause of S. 18 is probably intended to 
meet all those cases which are called m 
the Courts of Equity, cases of ‘construc- 
tive fraud’ in which there is no intention 
to deceive, but where the circumstances 
are such as to make the party, who de- 
rives a benefit from the transaction, ec^ 
ually answerable in effect as if he had 
been actuated by motives of fraud or 
deceit. (1879) 3 Bom 242 (267). 

(2) A concealment of any material 
fact Is just as serious as a misrepresen- 
tation of it. AIR 1938 PC 103 (109). 

(3) Where vendor of lease-hold pro- 
perty is informed by vendee of <^ject or 
his purchase and knows ^ that the lease 
contains covenants, which will defeat 
that object, and yet remains silent such 
Silence will in equity be equivalent to 
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misrepresentation. AIR 191-1 Cal 6G1 
(662) = 42 Cal 28 (DB). 

(4) At the time of an auction of liquor 
shops 111 a district a statement was cir- 
culated among the proposed bidders 
showing the names of the places of the 
liQuor shops and the average quantity 
sold therein, PlainliiV was a purchaser 
of one of such shops. Near the place 
of the plaintilf. there was another shop 
wh^h prior to the auction was allowed 
to be brought still nearer but no men- 
tion was made of this change in the 
statement. In a suit by the plaintilT for 
a declaration that the Secretary of 
State had no right to make a demand 
on the plaintiffs for money until the 
loss which the plaintiff had sufi'ered 
owing to the neglect of the defendant 
was made good. Held, there was an 
omission to state material fact and the 
plaintiff could proceed under Section 19, 
on the ground of misrepresentation. AIR 
1928 Bom 17 (17) (DB). 

(5) A contract of life insurance is 
one uberrima fides which entitles the 
insurer to be put in possession by the 
insured of all material facts regarding 
himself. AIR 1954 Mad 636 (637) = ILR 
(1955) Mad 285 (DB). 

(6) In the case of insurance contracts 
it is the duty of the assured to disclose 
to the insurer, before the contract is 
concluded, every material circumstance 
known to him. and which in the ordi- 
nary course of business ought to be 
known to him. If the assured fails to 
make such a disclosure the insurer may 
avoid the contract. AIR 1954 Bom 347 
(350). 

3. Sub-section (3). — ( 1 ) Where the 
company, by their Directors, acting 
within their authority, and in perfect as- 
surance. sold a bill to the bank on be- 
half of the company as a bill upon which 
the company was liable, which, however, 
turned out to be one. upon which the 
company was not liable. Held, there was 
misrepresentation within the meaning 
of Clause (3) of Section 10. (’81) 5 Bom 
92 (97. 98). 

(2) Where a party executes a docu 
ment under a mistake as to the subject 
of the contract on an innocent misrepre- 
sentation by the other party that the 
document contained all the terms agreed 
upon, while in fact it did not contain 
ail the terms, held that the mistake 
was sufficient to justify repudiation of 
the contract. AIR 1932 Bom 151 (153) =• 
56 Bom 180 (DB). 

(3) A sale in execution cannot be set 
aside in a suit by the auction-purchaser 
on the ground of a mistake in the sale 
proclamation as to the extent of the 
judgment-debtor's share in the property 
where it is not proved that any misre- 
presentation was intentionally made by 
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19. Voidability of agreements ^vithout free consent. — When consent to an 
agreement is caused by coercion, * "] fraudf or misrepresentation, the 

agreement is a contract voidable at the option of the part)' whose consent was so 
caused. 

A party to a contract, whose consent was caused by fraud or misrepresenta- 
tion, may, if he thinks fit, insist that the contract shall be performed, and that 
he shall be put in the position in w^hich he would have been if the representa- 
tions made had been true.| 

Exception. — If such consent was caused by misrepresentation or by silence, 
fraudulent w’ithin the meaning of Section 17, the contract, nevertheless, is not 
N'oidable, if the party whose consent was so caused had the means of discovering 
the truth with ordinary diligence. 

Explanation. — A fraud or misrepresentation which did not cause the consent 
to a contract of the party on whom such fraud was practised, or to whom such 
misrepresentation was made, does not render a contract voidable. 


Section 18 — Note 3 (contd.) 

or on behalf of the decree-holders. AIR 

1921 All 223 1224) (DB). 

(4) Although the vendor of land makes 

a wrong statement as to the nature of 
the tenure upon which the land w^s 
held innocently and out of a mistaken 
impression it would amount to a misre- 
presentation. 11954) 20 Cut Tim 591 

(593). 

(5) Guarantee obtained by misrepre- 
sentation is invalid. See S. 142. 

(6) Misrepresentation may be innocent 
and not wilful but such innocent mLs- 
representatioii does not cause avoiding a 
v'ontract unless it is made without rea- 
sonable ground. AIR 1963 Orissa 217 
(220) = (1963) 5 Orissa JD 361. 

4. Onus. — (1) A alleging that deed 
executed by him was vitiated by misre- 
presentation — Onus is upon A to esta- 
blish plea of misrepresentation. AIR 1967 
SC 1395 (1396) = (1967) 1 SCR 275 ** 
AIR 1968 All 224 (228). 

SECTION 19 — SYNOPSIS 

1. Scope. 

2. *^Consent caused by coercion, fraud 

or misrepresentation.'* 

3. Inadequacy of consideration. 

4. Exception. 

5. Explanation. 

6 . Person entitled to avoid contract. 

7. Remedies under the section. 

8 . Rescission of contract — Effect. 

9. Plea of fraud. 

1. Scope. — (1) Section 17 read with 
Section 19 extends to contracts, which 
include an element of transfer, such as 
sales and mortgages. AIR 1940 Lah 505 
(508) (DB). 

(2) Section 17, read with Section 19, 
permits a contract to be avoided, when 
based on representations known to be 
false by the person making them. AIR 
1940 Lah 505 (508) (DB). 

i3) Where there was a misrepresen- 
tation as to the nature of the document 
and not merely as to its contents, there 


was no real execution and the docu- 
ment was void ab initio and not merely 
voidable. AIR 1940 Pat 201 (203) (DB) 
** AIR 1956 Cal 575 (577) (DB) ** 
AIR 1968 SC 956 (958) = (1968) 2 SCR 
797. 

(4) Where there is no consent at all 
within the meaning of Section 19 the 
document is ab initio void and need not 
be set aside. AIR 1922 Pat 514 (525) = 
2 Pat 52 (DB). 

(5) Person induced to execute dee(i 
under belief that he is signing deed of 
difl'erent nature by promisee’s fraud — 
Contract is void ab initio. AIR 1921 Cai 
786 (783) (DB). 

(6) Section 19 of the Contract Act can- 
not apply to the case, where the contract 
itself contains a defeasance clause. AIR 
1942 Cal 412 (417) = ILR (1942) 1 Cal 
100 (DB). 

(7) A contract, which is neither Ille- 
gal nor fraudulent as between the 
parlies, cannot be refused enforcement 
merely because a third person has a 
right to refuse to give effect to that 
contract, as regards himself. 1913 Pun 
LR No. 48, p. 182 (189) = 1913 Pun Be 
No. 58 (DB). 

(8) As to consequences of rescission of 
voidable contract, see Section 64. As to 
pledge by person in possession under 
voidable contract, see Section 178A. As 
to sale by person in possession under 
voidable contract, see Section 29, Sale 
of Goods Act, 1930. 

2. “Consent caused by coercion, fraud 
or misrepresentation.". — (1) Under Sec- 
slons 19 and 19A of the Contract Act, 
an agreement entered into as a result of 
coercion, fraud or undue influence is 
not void but only voidable at the o^ion 
of the aggrieved party. AIR 1952 
224 (225) = ILR (1951) Punj 298 (DB) 

AIR 1952 Cal 73 (74) ** (1910) 37 Ca 
81 (89) (DB) ** (1904) 28 Bom 639 (642) 
(DB) AIR 1962 SC 1893 (1907) f 
(1963) 3 SCR 338 ** AIR 1967 Ker 15 
(16) = 1966 Ker LT 494 ♦* 1964 Kfr W 
275 ** AIR 1962 Cal 48 (52) =* 65 Cal 
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Illustrations 


(a) A, intending to deceive B, falsely represents that live hundred 
niannds of indip are made annually at A’s factory, and thereby induces B 
to buy the factory. Tlie contract is violable at the option of B. 

1 iTiisrepresentation, leads B erroneously to believe that live 

l undred maunds of indigo are made annually at A's factorv. B examines 

indi^^hnT 1°^ ^ factory which show that only four Imndred maunds ot 

-5 i f ® - The contract is 

not voidable on account of A’s misrepresentation, 

(c) A fraudulently informs B that A’s estate is free from iucumbr.mce B 
theieupon buys the estate. The estate is subject to a mortgage. B may 

_^iX^tbt’red“h’ 

•g‘;?57 & K 132 •’ 


(2J Fraud referred to in Section 19 
IS fraud as defined in Section 17 and 
does not include the infringement of a 
condition in a contract to transfer a ten. 
ancy, requiring previous consent of a 
third party to the transfer of tenancy, 
1913 Pun LR No. 48. p. 182 (188) = 191.3 
Pun Re No. 58 (DB). 

(3) Secrecy prima facie implies fraud. 

(1909) 32 Mad 242 (253) (SB) 11. R 

(1965) 44 Pat 917 (DB). 

[See also (1946) 36 Trav L.T 516 (52.3. 
524) (DB). 

(4) A contract to purchase shares, if 
it had been induced by any misrepresen- 
tation in the prospectus, becomes only 
voidable and and not void. But the 
share-holder must rescind the contract 
promptly, that is within a reasonable 
time of his becoming aware of the 
fraud. AIR 1950 All 508 i51.3) = JJ.R 
(1951) 2 All 228 (DB). 

(3) Where a creditor obtained in lieu 
of a time-barred debt a pronote from his 
debtor’s widow by misrepresenting to 
her that it was in renewal of a pronote 
which never existed it was held that the 
widow was not liable. AIR 1935 Oudh is 
(13). 

(6) Where a person, against whom a 
decree with costs for possession was 
made, and whose right of appeal was 
time barred, made an offer to decree- 
holder that he would not file an appeal 
from decree if costs were given up and 
the decree-holder accepted it, it was 
held that the agreement was void under 
S. 20, if the judgment-debtor had honest- 
ly believed that he had right to appeal 
when he made the representation as 
both the parties were under mistake of 
fact, but if the judgment-debtor had 
acted dishonestly, the agreement w^ls 
voidable under Section 19 as brought 
about by misrepresentation. AIR 1939 
Lah 511 (512) =ILR (1940) Lah 392. 

(7) Even a mistake induced by in- 
nocent misrepresentation is- sufficient to 
justify repudiation of the contract. AIR 
1932 Bom 151 (153) = 56 Bom 180 (DB) 


^ (8) Where the agreement between the 
insurer and the insured is that the triRh 
ot tne statements made by the latter in 
the proposal shall be foundational to the 
enforceability of the contract the insurer 
can avoid the contract on the ground of 
any inaccuracy whether it was a mate, 
rial one which would influence his de- 
rision in accepting the risk or fixing the 
amount of premium or was otherwise 
AIR 1958 Mys 53 (601 = ILR (19571 Mys 
304 (DB) AIR 1968 J and K 39 (45) = 
1G67 Kash L.) 144. 


(9) Where one of the contracting 
parties says: '-I am well known to the 
National Bank in your city.” it is not a 
statement of fact. but only his own 
opinion as to the state of his credit, 
though it may be false; such statement 
IS not one of fact, and even if false, 
does not avoid the contract under Sec- 
tion 19. AIR 1916 Mad 830 (831) (DB). 

(10) Mortgage brought about by con- 
cealing. fraudulently from mortgagee the 
existence of prior mortgage is voidable 
at option of mortgagee. AIR 1915 Mad 
1059 (1039) (DB). 

(11) In entering into a contract or in- 
ducing another person to act. if one 
should misrepresent a fact, then the con- 
tract between him and the person so de- 
ceived shall be based in law upon the 
ground that the fact so misrepresented 
must be made good by the party misre- 
presenting it. AIR 1915 Bom 124 (128). 

(12) Where both the plaintilf and the 
defendant are parlies to the fraud, and 
the fraud has been successfully commit- 

plaintilf is not entitled to any 
relief from the Court on the maxim in 
pan delicto potior est conditio possiden- 
tis. AIR 1933 Oudh 124 (127) = 8 Luck 
233 (DB). 


(13) Misrepresentation inducing con- 
^nt to marry cannot upset a marriage. 
The position in law is that the party im- 
posed upon must be deceived to such 
an extent that there is in reality, no 
consent at all to the marriage. AIR 1933 
All 122 (126. 127) = 55 All 185. 
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(d) B, having discovered a vein of ore on the estate of A, adopts 
means to conceal, and does conceal, the existence of the ore from A. 
Through A’s ignorance B is enabled to buy the estate at an under-value. 
The contract is voidable at the option of A. 

(e) A is entitled to succeed to an estate at the death of B; B dies: C 
having received intelligence of Bs death, prevents the intelligence reach- 
ing A, and thus induces A to sell him his interest in the estate. The sale 
is voidable at the option of A. 

[°] The words “undue influence’* were repealed by the Indian Contract Act Amend- 
ment Act, 1899 (6 of 1899), S. 3. 

[t] As to causing consent by fraud, see S. 14, last para, supra. 

[I] For circumstances under which specific performance can be obtained, see the 
Specific Relief Act (1963), Ss. 10 to 13 and as to circumstances under which the 
Court can refuse specific performance, though there may be no fraud or misrepre- 
sentation, see Ss. 18-20, ibid. 



Section 19 — Note 2 (cotnd.) 

(14) One party to agreement in strong 
bargaining position — Inference of co- 
ercion, fraud or misrepresentation not 
warranted — Contract cannot be avoid- 
ed. AIR 1959 All 639 (642). 

(15) In a case where a party seeking 
to avoid a bond on the ground of misre- 
presentation. fraud and deceipt practised 
by the other party, failed to prove either 
the existence of a fiduciary relationship 
or that he was ignorant of the accounts, 
it was held that the same could not be 
avoided. This is so notwithstanding the 
fact that the fraud in equity has a 
broader meaning than at law. (19661 
68 Pun LR 955 (DB). 

(16) Acceptance to pay bonus in pur- 
suance of demand of workers is not 
rendered unenforceable merely because 
the demand was backed by threat of 
strike. AIR 1966 Assam 115 (118) = 
(1967) 2 Lab LJ 371 (DB). 

3. Inadequacy of consideration. — (1) 
Inadequate consideration may lead to an 
inference of fraud or undue influence. 
But the inadequacy must be apparent 
and not merely inferential. AIR 1926 
Pat 539 (542) (DB) ** AIR 1940 Lah 505 
(508) (DB). 

4. Exception. — (1) Exception to Sec- 
tion 19 applies when contracting party 
might, with due diligence, have discover- 
ed misrepresentation before he entered 
into contract. AIR 1917 Lah 173 (174). 

(2) The exception to Section 19, Con- 
tract Act, applies to all cases of misre- 
presentation as distinguished from fraud 
and should not be restricted to misre- 
presenlation. which is “fraudulent with- 
in the meaning of S. 17.” AIR 1939 
Cal 473 (475) = ILR (1939) 1 Cal 389 
(DB) ** (1888) 11 Mad 419 (439) (DB). 

(3) If the executants had not the 
means of discovering truth with ordi- 
nary diligence, the exception to Section 
19 is not applicable. (1879) 4 Bom 242 
(269). 

(4) There is no misrepresentation, if 
there are means of discovering truth 


with ordinary diligence. AIR 1916 Lah 
151 (153) ** AIR 1958 Andh Pra 533 
(539) = (1958) 2 Andh WR 153 (DB). 

(5) A person, who had the means of 

discovering the truth, with ordinary dili- 
gence, cannot avoid the contract on the 
ground that he was deceived by the mis- 
representation. AIR 1932 Nag 148 (151) = 
23 Nag LR 184 AIR 1958 Andh Pra 
533 (539) (DB) * »■ AIR 1918 Lah 94 (95) = 
1918 Pun Re No 42 (1900) 4 Cal WN 

369 (382) (DB) 1886 Pun Re No 41 

P 73 (77) (DB) (1879) 4 Cal 801 (807) 
(DB) ** AIR 1963 Orissa 217 (220) = 
(1963) 5 Orissa JD 361. 

(6) Failure to make such inquiries, as 
ail ordinary prudent man would make, 
may be evidence that the person, to 
whom misrepresentation was made, was 
not actually deceived. AIR 1923 Sind 5 
(14) = 16 Sind LR 112 (FB). 

(7) There can be no estoppel where 
the truth of the matter is known to both 
parties. (1903) 30 Cal 539 (546) = 30 Ind 
App 114 (PC). ' 


(8) Where there is no reason to sus- 
pect the representation as untrue, but 
the statement turns out to be such, IJie 

cartv who makes the misrepresentation 
canont be heard to plead that the right 
to relief is gone, because the other 
had the means to discover the truth by 
due diligence. (1900) 4 Cal WN 369 (381) 
(DB). 


(9) Cases of fraud by active misrepre- 
ention as defined in S. 17, Cl. 3 wh 

>e covered by the exception. AIR 19^ 
Jrissa 81 (83) = ILR (1955) Cut 95 (DB 
AIR 1939 Cal 473 (476) = (1939) 

Cal 389 (DB) •* 1886 Pun Re pg, 41, P 
'3 (77) (DB) ** AIR 1962 Madh Pra 144 

145) = 1962 MPLJ 40 (DB). 

(10) In the case of active misreyre^ 
ation, to get relief under S. 19, part7 
lefrauded, need not establish that 
lad no means of ^^scovCTing tru^wig 

•rdinary diligence. /tvri •* 

476) - ILR (1939) 1 Cal 3M (DB) 

UR 1940 Mad 560 ( 561 ) (DB) ,, 

931 All 154 (157) = 53 All 374 (DB) 
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Section 19 — Note 4 (contd.) 

(1888) 11 Mad 419 (430) (DB) ** 

AIR 1963 Orissa 217 (220) = (1963) 5 
OJD 361. 

(11) The phrase -fraudulent within 
the meaning of Sec. 17" in the Excep- 
tion applies to word “Silence" exclusive- 
ly and not to the word “Misrepresenta- 
Uon". AIR 1939 Cal 473 (475) = ILR 
(1939) 1 Cal 389 (DB) ** AIR 1956 Orissa 
81 (83) = ILR (1955) Cut 95 (DB) 
AIR 1931 All 154 (157) = 53 All 374 (DB) 

(1900) 4 Cal ^VN 369 (384) (DB). 

(12) Where execution sale is sought to 
be set aside on ground of misrepresen- 
tation by the olficer conducting sale, ex- 
ception to S. 19 does not apply. (1909) 
36 Cal 323 (333) = 36 Ind App 32 (PC). 

5. Explanation. — ( 1 ) Misrepresenta- 
tion or fraud must have in fact mate- 
rially induced contract, in order to give 
the right of avoidance, and such plea 
ought to be specilically taken in the 
plaint. AIR 1920 Cal 908 (909) (FB) ■** 
AIR 1932 Nag 148 (150) = 28 Nag 
LR 184 AIR 1915 Mad 1152 (1154» 

(DB). 

(2) Whether a particular misrepre- 
sentation was of such a nature, that it 
did cause the consent of the person, to 
whom it was made, or whether it was 
of such a nature that his consent was, 
in no way, alTected by the misrepresen- 
tation is a question of fact. AIR 1921 
Mad 193 (198) (DB). 

(3) Illustration (b) to Section 19 is 
not exhaustive of the class of cases 
which could come under that explana - 
tion. AIR 1921 Mad 198 (198) (DB). 

(4) Where the fact of minority of one 
of the parties to a contract is known to 
the other, the misrepresentation by the 
minor as to his age is not such a fraud 
as would vitiate the contract, and the 
explanation would cover such a case, 
irrespective of the consideration whe- 
ther the principles of estoppel as laid 
down in Section 115. Evidence Act, 
would apply to minors or not. (1903) 
30 Cal 539 (546) = 30 Ind App 114 (PC). 

(5) Explanation to the section must 
not be taken as meaning that any subse- 
quent fraud will not alfect the validity 
of the original contract as it deals wiin 
fraud only so far as it alTects the free 
will of the parties at the time of enter- 
ing into contract. AIR 1915 Mad 1152 
(1154) (DB) (1913) 37 Bom 158 (169). 

(6) Where the terms of policy show 
that the averments made as to the state 
of health of the insured in the proposal 
form were the basis of the issue of 
policy, the insured person, who delibe- 
rately concealed the fact that he had 
been treated for serious illness few 
months before the policy was taken, 
cannot take advantage of Explanation 
to Sectioji 19 in view of Section 45 of 


Insurance Act (1938). AIR 1962 SC 814 
(820) = 1962 Supp (2) SCR 571. 

(7) See also Notes on Section 17. 

6. Person entitled to avoid contract. — 
II) If a transaction which is voidable is 
admitted by the person, who is entitled 
to avoid it. it cannot be questioned by a 
tnird party. AIR 1916 Cal 924 (925) (DB) 

AIR 1956 Andhra 195 (197) AIR 
1949 East Pun.i 277 (280) iDBl (1912) 
36 Bom 37 (41) (DB) (1904) 28 Bom 
639 (642) (DB). 

[See also AIR 1929 Nag 254 (2571 =. 
25 Nag LR 187 (FB).I 

(2) The right to avoid a transfer or 
conveyance is not a mere personal right 
but can be exercised by heirs or legal 
representatives of person unduly inllu- 
enced or defrauded, unless the person 
has indicated his election to stand by 
transaction. AIR 1918 Bom 93 (94) =. 
43 Bom 173 iDB). 

[See also AIR 1955 Tripura 23 (25). J 

(3) The pei'soii who claims a right in 
the property transferred, only as the suc- 
cessor of the transferor cannot challenge 
the transfer on any other ground ex- 
cept fraud committed on the transferor 
AIR 1954 Ajmer 04 (65). 

7. Remedies under the section. — ( 1 ) 
There are only two remedies open to the 
party to a contract under the section. 
They are (i/ to avoid the contract before 
the expiry of its term and (ii) to en- 
force it as represented. AIR 1928 Bom 
17 (18) (DB) AIR 1929 Nag 254 (257) 
= 25 Nag LR 187 (FB) AIR 1957 Raj 
167 (170) = ILR (1056) 6 Raj 445 (DB) 

AIR 1941 Nag 111 (113. 114) (DB) ** 
AIR 1932 Nag 148 (150. 151) = 28 Nag 
LR 184 “=!= AIR 1918 All 74 (76) = 40 All 
619 (DB) ** AIR 1917 Lah 173 
(175) •* (1881) 5 Bom 92 (98) 

AIR 1963 All 459 (463) = 1963 All LJ 152 
(FB). (It is only when the deceived party 
insists On the performance of the con- 
tract by the defrauding party that the 
latter can insist on its rights in the con- 
ract and not otherwise.) 

[See also AIR 1958 Andli Pra 605 (606. 
607) (DB).] 

(2) Where a party to a contract treats 
it as voidable and exercises his option, 
he cannot go back to the agreement to 
enforce it. When he not only states that 
he treats the document incorporating 
the agreement in suit as void but pro- 
ceeds on that footing to make his de- 
mands on the other party, though the 
latter does not admit that the former 
cculd do so and the former party does 
not. at any time, give up the attitude 
taken by him. he cannot afterwards be 
permitted to enforce the agreement as 
a subsisting contract. AIR 1943 Sind 
197 (212) = ILR (1943) Kar 49 (DB) ** 
AIR 1962 Cal 12 (19) = ILR (1961) 2 
Cal 558 (DB). 
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Section 19 — Note 7 (contd.) 

(3 1 Section 19 does not entitle a party 
to insist on the performance of different 
contract from the one entered into by 
him. AIR 1929 Nag 254 (257)= 25 Nag 
LR 187 (FB). 

14) Where a person is induced by the 
iaJse representations of others to be- 
come a partner with them, the Court 
will rescind the contract of partnership 
at his instance and will reimburse him 
with amount paid. AIR 1921 Lah 130 
(131) (DB). 

iSee alsotILR <1964) 1 Mad 872 (880, 
894;. (The assent of the plaintilT to the 
partnership .was not binding on him as 
It was obtained by false representa- 
tion.)] 

(5) Relief cannot be granted whe«» 

fraudulent or illegal object has been 
carried out and both parties are in pari 
delicto. (1911) 15 Cal WN 408 (409) 

(DB 1 . 

(6) Where the parties have made an 
agreement and one party records it er- 
roneously. the other party, if he knows 
at the time that there is an error, acts 
fraudulently, if he seeks to take ad- 
vantage of that error, and cannot be 
allowed to enforce it. AIR 1934 Cal 778 
(779)= 61 Cal 548. 

(71 After commencement of winding 
up proceedings of a company, a share- 
holder cannot have his contract to take 
shares set aside on the ground of fraud 
or misrepresentation unless he has not 
only repudiated his shares, but also 
taken proceedings to have his name re- 
moved or asserted his right to repudiate 
them in an action by company to en- 
force calls upon him before liquidation. 
Even if the contract was voidable on the 
ground of fraud or misrepresentation if 
the applicant had ratified it he was de- 
barred from questioning it. AIR 1918 
Lah 94 (95)= 1918 Pun Re No. 42. 

(8) A person induced by fraud to en- 
ter into a contract can obtain remedy 
by rescission only when restoration of 
the parties to status quo is possible. 
Otherwise he has a remedy by way 
of a suit for damages. (1910) 37 Cal 81 
(88, 89) (DB). 

(9) Misrepresentation about subject- 
matter of contract made not in' the 
contract but collaterally — Remedy is 
claim for damages for breach of the 
collateral contract, if any. AIR 1915 PC 
113 (114). 

(10) Where both the parties to a sale 
and purchase of car was under a bona 
fide mistake that the price which was 
then paid was the correct controlled 
price, there is no question of the pur- 
chaser having been induced to buy the 
car by any misrepresentation. Hence, 
it is not necessary for the purchaser to 
avoid the contract, return the car and 
claim back the entire amount. The case 
would be covered by Section 72 and he 


can get back the excess paid 
Mad 779 (780, 781). 


AIR 1952 


i.oo iiiauc a uistinciion 
between voidable transactions and void 
transactions based on the reason, that 
wnde in the case of the former a decree 
of Court rescinding the contract on the 
ground of fraud, coercion or undue in- 
fluence is necessary to revest the title 
to the properties which passes to the 
transferee on the execution of the deed, 
such a procedure is not necessary in the 
case of void transactions because they 
do not vest anj’’ title at all in the trans- 
feree. AIR 1953 Mad 611 (612)= ILR 
(1955) Mad 398 (DB). 


8. Rescission of contract — Effect.— 

(1) When a voidable transaction Is 
avoided, the avoidance is effective not 
from that date but from the date of the 
original transaction itself. One effect of 
the avoidance is to get rid of the trans- 
action. with the result that in law it 
is as if the transaction had never taken 
place. AIR 1957 Mad 451 (452) (DB) ** 
AIR 1963 All 459 (463) = 1963 All LJ 
152 (FB). 

(2) Section 19 does not require that 
an agreement shall be rescinded in a 
particular form. Notice of rescission of 
contract by the defrauded party to a 
bank, acting as the agent of the de- 
frauding party, in course of its business 
is notice to defrauding party. AIR 1963 
All 459 (462)= 1963 All LJ 152 (FB). 

(3) See also under Section 64. 


9. Plea of fraud. — (1) In cases of 
accomplished fraud if only one party 
acts fraudulently, he cannot be allow- 
ed. as plaintiff or defendant, to plead 
his own fraud. AIR 1941 Bom 274 
(278)= ILR (1941) Bom 575 (FB) ** AIR 
1941 Nag 357 (361)= ILR (1942) Nag 564 
(DB) ** AIR 1936 Mad 630 (631) *♦ AIR 
1926 Mad 631 (632) (1871) 15 Suth WB 

273 (274) (DB). 

[But see AIR 1959 Pat 505 (507, 508) 
= 1959 Pat LR 171.1 

(2) Where both parties are equally 
fraudulent, the Courts will refuse to en- 
force the fraudulent transaction, with 
the result that — (a) where the plaintiff 
seeks relief on the allegation and bn the 
basis of joint fraud, his suit will be 
dismissed; and (b) where he seeks relief 
by suppressing the fraud, the defend- 
ant can plead and prove the common 
fraud to defeat the plaintiff’s claim. AIR 
1941 Bom 274 (278)= ILR (1941) Bom 
575 (FB) ** AIR 1940 Pat 379 (380) (DB] 
** AIR 1935 All 799 (801) ** AIR 1926 
Nag 259 (260). 

(3) A fraud cannot be pleaded suc- 
cessfully against an innocent person, it 
is only where the attempted fraud 
been wholly or partially earned into 
effect that the Court will give effwt to 
the fraudulent transaction as betww 
transferor and transferee. AIR 1923 
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voidable at the option of the party whose consent was so 

Any such contract may be set aside either absolutely 
was entitled to avoid it has received any benefit thereunde 
conditions as to the Court may seem just. 

Illustrations 


IJ 537 





*r of 
'ter 


(a) A's son has forged B’s name to a promissory note. 13, 

of prosecuting As son, obtains a bond from A for the amount of the 
forged note. If B sues on this bond, the Court may set the bond aside. 

(b) A, a money-lender, advances Rs. 100 to B, an agriculturist, and, 
by undue influence, induces B to execute a bond for Rs. 200 with interest 


Scollon 19 — Note 9 (contd.) 

164 (164) ** AIR 1960 Madh Pra 323 

(329)= 1960 MPLJ 865 (DB). 

(4) A person whose consent has been 
brought about by fraud is entitled to 
resist the t’lnim under the cnnlrnct bv 
pleading fraud even though he may not 
have himself sued to set aside the trans- 
action, and is not precluded from ui*ging 
the plea in defence bv the lapse ol 
time. (1904) 28 Bom 639 i642) (DB). 

(5) In cases of fraud as in cases of 
undue influence and coercion the par- 
ties' pleadings must set forth full parti- 
culars and the cases can be decided only 
on the particulars as laid. There can 
be no departure from them in evidence. 
AIR 1955 Tripura 23 (24) ' AIR 1969 
SC 552 (554)= (1969) 2 SCJ 105. (Plea 
under Section 19 cannot be raised as 
new plea in appeal filed under Art. 133.) 

(6) Although the plaintitV fails to sub- 
stantiate his plea of misrepresentation, 
still that will not disentitle him from 

.getting such relief as under the circum- 
stances proved, he is entitled to. The 
suit need not be dismissed on account 
of such failure. AIR 1931 Nag 63 (65) — 
27 Nag LR 19. 

(7) If an illiterate person who is other- 
wise worldly-wise proves that the deed 
was not at all read out to him in case 
where he is acquainted with the langu- 
age of the deed or was not properly ex- 
plained lo him when he is unacquainted 
with the language of the deed and 
as such alleges that he did ^ot 
know what the deed was about 
then the onus shifts to the person who 
procures the execution of the deed to 
prove that the executant knew of the 
contents of the deed or were explain- 
ed to him. (1962) 66 Cal WN 254 (2^0). 

SECTION 19A — SYNOPSIS 

1. Scope. 

2. C. P. and Berar Amendment — 

Gbampertous agreements. 

1, Scope. — (1) Court has power lo 
interfere and relieve a defendant against 
imeonsclonablc transactions under this 
Section. (’07) 31 Bom 348 (352). 


(2) No conlracl can be avoided merely 
on lh(> ground that it embodies an un- 
conscionable bargain unles.s undue infill- 
cure can lie proved bv the plaintifT. 1913 
Punj l.R No. .‘305. p. 1027 (1031) (DB). 

(3) W’liere a Iransaction is made be- 
Iwecn two parlies under circumstances, 
giving ;in unfair advantage to the domi- 
nating paiiv. that transac tion cannot be 
upheld ill a Court of law. .MR 1931 Nag 
63 (6.*)) = 27 Nag LR 19. (Sale.) AIR 
19,56 .Ml 4:i9 (143. 444) = ILR (1956) 1 
All 21 (DB) ** AIR 1947 Oiidh 89 (91) 

AIR 1938 Rang 264 (266. 267) (DB) ** 
(1902) 5 Oudh Cas 256 (264. 205) AIR 
1966 Andh Pra 104 (107) = (1964) 2 
Andh LT 40.5 ** AIR 1961 Mad 190 
(194) = (1960) 2 Mad IJ 3,55. 

(4) .\cknowledgment of liabilitv to pay 
certain sum is not binding, when the 
executant signed it under intimidation. 
AIR 1921 Lah 362 (363). 

(5) The Court interferes lo set aside 
gifts botli where undue influence had 
been expresslv used and also where a 
presumption ol such influence arises from 
Ihe relalions belween the parties but on 
the ground of different principles. AIR 
1954 Trav-Co 407 (413) (DB). 

(6) Anv person who has derived from 
another an interest which had been 
obtained bv the other person bv undue 
influence cannot retain it. But where 
he is a transferee for value without notice 
h<‘ will not be alfeclecl bv llie rule. AIR 
1948 Cal 84 (95) •* AIR 1961 Mad 190 
(194) = (1960) 2 Mad LJ 355. 

(7) In the proceeding under Order 23, 
Rule 3 of Ihe Civil P. C- for recording 
Ihe compromise of the suit the Court 
cannot set aside the agreement on the 
ground of undue influence raised by a 
parly lo it. his remedy is to file a 
regular suit. AIR 1953 Hyd 62 (63) = 
ILR (1952) Ilvd 706 (DB). 

(8) II is not open to a lessor to contend 
in Ihe proceeding under Ihe Land Acquisi- 
tion .Act for the apportionment of the 
conipensalion between him and the lessee 
that the lease having been executed bv 
him under undue influence is not valid. 
He must avoid the lease bv separate pro- 
ceedings. AIR 1958 Cal 56 (64). 
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at 6 per cent, per month. The Court may set the bond aside, ordering B 
to repay the Rs. 100 with such interest as may seem just.] 

[®] Inserted by the Indian Contract Act Amendment Act, 1899 (6 of 1899), S. 3. 

STATE AMENDMENT 

Section 19-B 
Madhya Pradesh : 

After Section 19A of the Indian Contract Act, 1872 (9 of 1872), insert the follow- 
ing sections : — 

“19-B. Definitions of maintainer and champertous agreement.— (a) “Main- 
laiiier means a person who gives assistance or encouragement to one of the 
parties to a suit or proceeding and who has neither an interest in such suit or 
proceeding nor any other motive recognized by law as justifying his interference. 

(b) ‘Champertous agreement’ means an agreement whereby the nominal plain- 
fiflf agrees with the maintainer to share with or give to him a part of whatever is 
gained as the result of the suit maintained. 

19-C. Power to set aside champertous agreement. — A champertous agree- 
ment may be set aside upon such terms and conditions as the Court may deem fil 
to impose”. 

— C. P. and Berar Indian Contract (Amendment) Act (15 of 1938), Section 2. 
(Note: Tliis Act has been extended to the whole State of M. P. by M. P. Act 23 
of 1958. In its application to Vidarbha area of Maharashtra State, it has been 
repealed by Maharashtra Repealing and Amending Act (26 of 1963), Section 2 
and First Schedule (4-6-1963). 


Section 19-A — Note 1 (contd.) 

(9) A plea under the second clause of 
Section 19A may be allowed to be raised 
in second appeal and second appellate 
Court may impose such terms and condi- 
tions as may seem just to any order for 
the contract being set aside. AIR 1925 
All 783 (784) = 47 All 932 (DB). 

(10) ‘Undue influence’, though separately 
treated in Contract Act, is only a branch 
of a fraud in equity and inyites same 
relief as fraud- AIR 1916 Bom 275 (277) 
(DBl. 

(11) Coiilracl procured by undue influ- 
ence is only a voidable one and only 
gives the person, under undue influence, a 
right of clioicc or election. AIR 1943 Cal 
102 flC.5). 

(12) The right which a party to a bond 
has under Section 19.\ of the Contract 
Act to avoid it on the ground of imduc 
influence is also transferred under Sec- 
tion 130. Transfer of Property Act to a 
transferee of the bond from him. AIR 
1930 Oudh 105 (106) (DB). 

(12-.\) Section 19A lays down the gene- 
ral law and even though a party may be 
a Muhammadan, he can avoid the con- 
tract on the ground of undue influence. 
AIR 1964 Rai 250 (254) = 1964 Raj LW 
302. 

(12-B) Question of validity of lease on 
ground of undue influence — Cannot be 
raised in land acquisition proceedings. 
AIR 19.58 Cal 56 (64). 

(13) See also under Section 16. 
Limitation. 

(14) Suits under Section 19A to avoid 
contracts on the ground of undue iiiflu- 
Cce arc governed bv .Article 91 of the 
Limitation Act- AIR 1934 All 507 (5111 
(DHi ** AIR 19.5C Puni 224 (226) = TLR 
(1051) Puni 298. 


(15) A gift deed executed by an old 
and illiterate widow on the representation 
of llie only near relation who has been 
living with her that it is only a deed of 
management in his favour is void and 
need not be set aside by her. AIR 1951 
Him Pra 54 (.54, 55) 

(16) Where the suit is really one for 
avoiding a contract oh the ground of 
undue influence, the plaintiff cannot 
evade the provisions of the law of linn* 
lation bv framing the suit as one for 
possession alone. AIR 1934 All 507 
(511) (DB). 

(17) Suit in ejectment by ,7i 

Defence that gift was not valid and did 
not pass any title to the donees — 

S. 19-A of the Contract Act or Art. 91 
of the Limitation Act did not applv*® 
the defence. AIR 1962 Pal 168 (176) 

(DB). 

2. C. P. and Berar AmendraeDl — 
Champertous agrecmenls.-j- (1) A cnam- 
pertous agreement unless it can be 
ed on the ground of public policy 
because it is extortionate or ^ unconscion- 
able or inequitable is not void 
laws in India. AIR 1952 Nag 195 (196) - 


.R (1949) Nag 663. 

12) After Sections 19B and 19C were 
Ided to the Act in Central 
,d Berar by the C. P. B/rar Ind^ 
mtract (Amendment) Act of 1938 w 
)urts in those Provinces got the powe 
set aside a champertous agreement on 

ch terms and 195 

em fit to impose. AIR 1952 Nag 

96) = ILR (1949) Nag 663. 

(3) Section 19C does not 
tamperlous agreements void or vio w 

,.nlv confers a power 
he iudiciallv exercised to set 
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. ^®Teement void where both ptxrdes are under mistake as to matter of 

ft — parties to an agreement are under a mistake as to a matter 
of fact essential to the agreement, the agreement is void. 

Explanation. — An erroneous opinion as to the value of the thing wlucli forms 

the subject-matter of the agreement is not to be deemed a mistake as to a matter 
of fact. 

Illustrations 


(a) A agrees to sell to- B a specific cargo of goods supposed to be on 
its way from England to Bombay. It turns out that, before the day of the 
bargain, the ship conveying the cargo had been cast away and the goods 
lost. Neither party was aware of the facts. The agreement is void. 

(b) A agrees to buy from B a certain horse. It turns out that the 
horse was dead at the time of the bargain, though neither party was aware 
of the fact. The agreement is void. 

(c) A, being entitled to an estate for the life of B, agrees to sell it to 
C. B was dead at the time of the agreement, but both parties were igno- 
rant of the fact. The agreement is void. 


Section 19-A — Note 2 (cootd.) 

such agreements. AIR 1952 Nag !9r» 

(197) = ILR (1949) Nag G63. 

[But sec -AIR 1958 Madh Pra 417 
(422).] 

(4) Where a money-lender enters into 
an agreement to render assistance not 
because he has any common interest with 
the party nor because he is related to the 
parly but only with the object of mone- 
tary gain the agreement is only a cham- 
pertoiis agreement. AIR 1952 Nag 195 
(197) = ILR (1949) Nag 663 •» AIR 1958 
Madh Pra 417 (422) = 1957 MPLJ 769. 

SECTION 20 — SYNOPSIS 

1. Applicability a^d scope- 

2. Mutual mistake of fact reoders coo- 

tract void. 

3. Mistake must be of material fact. 

4. Mistake must be about existing fact. 

6. Mistake of fact. 

1. Applicability and scope — (1) A 

plaintiff seeking the equitable remedy of 
rectification or cancellation or a defen- 
dant against whom an equitable remedy 
is sought can plead mutual mistake. AIR 
1931 Mad 785 (786) = 54 Mad 973 (DB). 

(2) Mistake of fact should be pleaded in 
the written statement and in the absence 
of any plea the question cannot be allowed 
to be raised. AIR 1943 Pat 327 (337) = 
22 Pat 220 (DB). 

(3) A pica of mutual mistake cannot be 
raised for the first time in appeal. AIR 
1940 Pat 616 (533) “ 19 Pat 433 (DB) 
•• AIR 1963 Orissa 217 (219) = (1963) 
5 Orissa JD 361. 

(3-A) When there has been a conve- 
yance, the plea is not available to a 
vendee, bound by the rule of caveat 
cmplor, that the vendor was labouring 
under ,a mistake regarding the quantum 
of his rights over the property conveyed. 
1963 Ker LJ 400 (DB). 

(4) Where the .subiecl-matler of the 
contract is substantially obtained. Sec- 


tion 20 will not apply. .AIR 1927 Rang 
90 (01). 

(5) .A coinproinise <lecrcc can be set 
asitlc uridci- Section 20 if llie agreement 
embodied therein was brought about by 
the mistake of both parties and the Court 
as regards its subject-matter. (1881) 6 
Cal 087 (705, 706) (DB). 

[But see AIR 1937 All 731 (735) (DB).] 

(0) Mortgage suit — Compromise — 
.Mortgagee agreeing to take 25 bighas o) 
land — Commissioner by mistake induced 
bv mortgagor giving only 10 bighas to 
mortgagee in partition — Suit by mort- 
gagee to set aside decree — Decree held 
could be modified. .AIR 1930 Pat 155 
(157) = 8 Pat 726 (DB). 

(7) 'Phe (luestion whctlier a contract i.s 
void ab initio on the ground of mutual 
mistake as to a mutter essential to the 
corjtracl cannot be referred to arbitration 
by invoking an ordinary arbitration clause 
contained in the contract- ILR (1948) 2 
Cal 171 (188). 

(8) There are two types of mistakes ii] 
a contract (i) those which prevent there 
being a binding consent to a particular 
transaction; and (ii) those which consist 
in a failure to express correctly in a writ- 
ten document the intention of the paitie.s 
with regard to a particular transaction. 
If the mistake is unilateral no relief can 
be granted* But in cases where one 
parly has committed the error or mistake 
in reducing such terms and conditions in 
the written document itself, the defen- 
dant would be allowed to take the point 
of mutual mistake in the document in its 
written statement. Under such circum- 
stances, the Courts have granted equitable 
relief bv way of rectification of the 
written document without vitiating the 
whole contract. (1969) 1 Comp LJ 153 
(Cal). 

(9) A contract can certainly be avoided 
on the ground of mistake of fact but the 
same principle docs not apply to a decree. 
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Section 20 — Note 1 (contd.) 

AIR 1900 J & K 45 (51) = 1966 Kash 

L.I 8 . 

(10) Mistakes in the I’ormalion of con- 
Iraels iiiav be of three kinds, namely, iini- 
laleral mistake, mutual mistake and 
|•^llnmon mi.stake. In a case of unilateral 
mislakc. Ihe contract is void. In a case 
ot mutual mistake, the contract is void. 
In a case of common mistake both the 
conlractinff parties make Ihe same mis- 
lake. AIR 1900 All 420 (422, 423) 

1900 .\!1 LJ 193 (DB). 

2. Mutual mistake of fact renders con- 
tract void. — (1) In order to make agree- 
m(‘nt ^•(^id both parlies must be under 
mislake of fact. .MR 1923 .Sind 25 (28). 

(21 Uiiilalo-al mislake <loes not enable 
partv 1«) avoid oontiarl. ILR (1955) Mvs 
154 (158) AIR 1958 Andh Pra 533 

(5.39) (DB) ** (1948) 52 Cal WN 858 

(8001 ** (1904) 28 Bom 421 (426) (DB) 

AIR 1966 .T 8i K 45 (50) = 1966 Kash 
1-4 8 **A1R 1958 .\ndh Pra 533 (539) = 

1 1958) 2 Aiulh WR 153 (DB). 

(3) Wlici'e the absence of knowledge 
is all on one side and the other party is 
aware of the true position but refrains 
rrr)m communicating his knowledge to the 
other tliat is not a case which would be 
c»)veied by Section 20. AIR 1950 Lah 
100 (UO, 117) = Pak LR (1950) Lah 1 
(DB) AIR 1936 Oudh 97 (100) (DB) *♦ 
AIR 1933 Rang 79 (81) = U Rang 201 
(DB). 

(4) Where both parlies are aware of 
the ti'iio position no question of mistake 
can arise. 1893 Pun Re No. 62 p. 279 
(283) (DB). 

(5) Where the parlies to a contract for 
sale wdth lull knowledge of Ihe right of 
the lessee to receive value of improve- 
inenls deliberalelv omit to provide for 
Ihe same in their contract il cannot be 
said that the ronlract is vilinted bv the 
mislakc of parlies. AIK 1954 Trav-Co 
10 (24) (DB). 

(0) .\n agrtM'menl entered into under a 
mislake and misapprehension as to the 
relative and respective rights of the parties 
Ihcrelo is an agreement which has pro- 
ceeded on a common mistake. AIR 1917 
r.al 786 (789) (DB) AIR 1952 Nag 2 
(31 = ILR (1952) Nag 99 ♦* AIR 1952 
Pat 393 (402. 403) (DB). (Reversed in 

AIR 1954 SC 165 on another point.) ** 
AIR 1937 Pat 65 (71) = 16 Pat 159 (SB) 
AIR 1918 Mad 395 (395) (DB). 

(7) Where a car was sold and pur- 
chased at a certain price both the seller 
and Ihe purchaser believing that price to 
he the proper controlled price it was 
hold that the purchaser could treat the 
Iransacfion as void on the ground of 
imiliial mistake. return Ihe car and 
rccuvr-r the monev paid bv him as it.s 
price. .MR 1955 Mad 662 (663) = ILR 
(19561 Mad 712 (DB). (AIR 1952 Mad 
770. Reversed.) 


(8) The partv who complains that the 
price mentioned in the written agreement 
of sale docs not represent the price which 
was agreed to bv him may bring a suit 
iinilor Section 20 to avoid the contract 
on the ground of mistake as to the price 
AIR 1930 Rang 12 (12). 

(9) .Agreement whereby the Ic.sscc of a 
mining lea.se agreed to pay enhanced 
royally on basis of market price is void 
when (here was a mutual mistake in 
ascertaining Ihe basis of Ihe market price 
1900 B1-4R 105 = ILR 38 Pat 1160. 

(10) A compromise based on mutual 
mistake of fads between Government and 
government servant is clearly vitiated bv 
mulual mislakcs. AIR 1965 Mvs 244 
(248) = (1964) 2 Mys LJ 451 (DB). 

3- Mistake must be of material fact. — 
(II Where there is a mulual mistake as 
In a fad, which goes to the root of the 
contract, and frustrates the object of the 
agreement. Section 20 will apply and the 
agreement is void. AIR 1933 Rang 79 
(81) = 11 Rang 201 (DB) ** AIR 1950 
Lah lOG (116. 117) « Pak LR (1950) Lah 
I (DB) AIR 1950 Mad 146 (148) •• 
AIR 1936 Oudh 97 (100) (DB) AIR 
1935 Mad 287 (287) ** AIR 1926 Nag 435 
(439) AIR 1920 Oudh 31 (33) •* AIR 
1918 Sind 41 (44)= 12 Sind LR 41 (DB) 
*♦ (1963) 65 Puni LR 307. 

[But see AIR 1960 All 420 (422. 423) = 
1960 All LJ 193 (DB).] 

(2) Where terms of contract are 
understood by parlies in different sense, 
contract is void. AIR 1926 Nag 435 
(4.39) ** AIR 1933 Pat 579 (581) ** 1904 
28 Bom 421 (425) (DB). 

(3) .A contract of sale and purchase of 
land for building purposes is void under 
Section 20 on the ground of mutual mis- 
take on an essential matter where both 
the parties have proceeded in the belief 
that the land in point of its area satis- 
fied the requirements of the municipal 
bve-Iaw.s while in fact it was not so AIR 
1947 All 332 (334) (DB). 

(4) Where a person impersonating the 
real owner forged his signature to mort 
gage and also in the deed of transfer by 
morlgagoe bv a similar forgery covenant- 
ing good title, il was held that the trans- 
feree and mortgagee were under a mis- 
take n.s to the essential fact that the real 
owner had executed the mortgage. AIR 
1916 Bom 209 (210) = 40 Bom 638 (DB). 

(5) Where p.arlies agree to purchase or 
sell a specific article and it happens that 
at the time of the agreement the article 
is not in existence, there is a common 
mislakc as to an essential fact and the 
agreement is void. AIR 1921 Bom 49 
(51) = 45 Bom 1222 (DB) ** AIR 1948 
Pal 345 (348, 349) = 27 Pat 151 (DB). 

(0) Where a lease is taken and granted 
on the wrong assumption that the land 
was at Ihe disposal of the grantor it waj 
held that lease attracted the provdsions of 
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Section 20 — Note 3 (contd.) 

Section 20t Contract Act. 1949 Bur LR 
(HC) 025 (631) (DB). 

(7) Wrong assumption of the parties 
as to the character of the subjcct-mattci 
leading them to enter into a contract b\ 
which one of them relinquishes his claim 
thereto is a common mistake as to an 
essential matter of the agreement. (1950) 
8 J & K LR 204 (211. 212 (DB). 

(8) Where the parlies entered into a 
settlement under Bombav Act 7 of 1863 
under the mistaken belief that one 
of them was a superior holder of all lands 
in the village the agreement is void on 
the ground of common mistake on a 
matter essential to the agreement- (1892) 
17 Bom 407 (412, 413) (DB). 

(9) For an agreement between two 
parties that one of them would not file 
an appeal if the other would give up his 
cost the existence of the right of appeal 
on the date of the agreement is matter 
essential to the agreement. Hence if the 
parties enter into such an agreement in 
ignorance of the fact that the right had 
become barred by limitation there is u 
mutual paistake of fact as to a matter 
essential to the agreement- AIR 1939 Lah 
511 (512). 

(10) A compromise entered into with- 
out knowing that the suit had already 
been decided in favour of one of the 
parties is void under Section 20. AIR 
1919 Cal 330 (330) (DB). 

(11) If the parties are at mistake as to 
the sub.ject>matter which is dealt with bv 
their contract they are not ad idem as to 
the subiect-matter and hence there can be 
no real, agreement between them. AIR 
1930 Pat 155 (157) = 8 Pat 726 (DB). 

(12) A mistake not as to the subject- 
matter of the contract but only as to its 
quality, does not render the contract ab- 
initio yoid (1948) 52 Cal WN 858 (864). 

(13) Where there is no mistake in the 
minds of the parties as to the identity 
of the subject-matter of the contract a 
mere misdescription of the same in the 
deed will not render the contract void. 
AIR 1924 Pat 359 (361) (DB). 

(14) The subject-matter of a separate 
warranty in a contract is not an essen- 
tial. part of the contract. (1907) 30 Mad 
284 (290) (DB). 

(16) The existence of a notification for 
the acquisition of the land under the Town 
Improvement Act is not a material defect 
the property or the seller’s title 
therein that the parties' ignorance of the 
same would in any way affect the en 
forceability of the contract of sale. AIR 

Lah 106 (115) = Pak LR (1950) Lah 
I (DB). 

[But see AIR 1923 Cal 641 (643, 644) ^ 

. 60 Cal 615 (DB).] 

(16) In a lease of land for colliery pur- 
poses the exact extent of the land is not 
an- essential element and therefore the 
fact -that the parties relying on reputa- 


tion wrongly assumed its (*xlenl to be 
greater than it really was cannot vitiate 
the eonlraet. .\1R 1929 Cal .517 (.548) 

(DB). 

(17) Where a loan was taken after .-i 
ship Jiad sailed out on a voyage on the 
risk or security of the ship .^nd its rc 
pavmenl was ilxeil <ni a dale after the 
expiry of certain months from the dale 
of its selling sail, it was held that the 
lo.ss of the ship after a few days of its 
sailing and some irme prior to llie dale 
of the transaction did not attract Sec- 
tion 20. (1902) 25 Mad 561 (566) (DB). 

(18i The non-existence of the goods on 
the date of insurance would attract the 
provisions «)f Uiis section only when the 
parlies intend to rover the risk prospec- 
tively. AIR 1954 Bom 148 (151) = ILR 
(19541 Bom 296 (DB). 

(19) Parlies to a compromise caimol be 
-said to be under a mistake of fact e.sscn- 
tial to the agreement because the muafi 
had been forfeited bv the Stale before 
tlic compromise was arri\ed at and par- 
ties were unaware of it. when the exist- 
ence or otherwise of the miian was not 
a condition precedent to the execution of 
the compromise or otherwise essential to 
it. AIR 1957 Him Pra 11 (14). 

(20) The essence of a compromi.se bv 
which one party abnnduning his plea of 
title agrees to hold the land as lesson 
from the other is the recognition of an 
antecedent title in the latter and the 
actual existence of such title in the other 
Ls not a fact essential to the agreement. 
Hence mistake in respect of the title 
would not make the agreement void. AIK 
1927 Oudh 198 (199) (DB). 

(21) Where the seller sold certain 
goods to the purchaser to be delivered at 
the latter's place and handed over to him 
a note ordering his agent at the purcha- 
.scr'.s town to deliver the goods to the 
purchaser the fact that Ihev were not 
aware then that the agent had already 
despatched all the goods back bv rail to 
the .seller was held would not amount to 
a mutual mistake which would entitle 
the seller to rcpiidinle tlic contract. .AIR 
1927 Bom 514 1515) (DB). 

4- Mistake must be about existing fact. 

— Ill .A contract will be rendered void 
only when the mistake is as to an exist- 
ing fact and not if it is as to a future 
event. AIR 1948 Cal 257 (261) = ILR 

(1948) 2 Cal 297 (DB) •• (1879) 3 Bom 
1.54 (158) (DB). 

(2) Where on the representation made 
bv the Government that it had the right 
to cancel an existing lease and grant a 
fresh lease to another a party entered in- 
to a contract with it the fact that subse- 
quently it was judicially decided that the 
Government had no right to cancel the 
prior lease would not entitle the Govern- 
ment to plead that the contract was void 
on the ground of mistake and refuse to 
perform that which was possible still. 
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c f ‘.o '“'v.— A contract is not voidable because it was 

caused by a mistake as to any law in force in “ '■] India; but a mistake as 

‘ aw not in force in « «] India lias the same effect as a mistake of fact 

» O ‘ 

Illustration 

A and B make a contract grounded on the erroneous belief that a 
nor'voklabfe^^^ " LimitaHon; the contract is 

l[° <■ • ” . 

umittl' by r O. 195^“ "'"■■■ A. C. A. O., 1948, 

1948 waf “itt:d\‘"y^rl'’o.;'‘l95l). °- 

''^%rT9n)."s":3"!rn"i sckT”*'"'' 

Scelion 20 — Note 4 (contd.) 

SCR 058. 

I-UU i9o2 Pal 393, Reversed.) 

(•3) \\ here on ihe dale a compromise 
Nvas c'llecled between Ihe parlies on Ihe 
assiiinpiion lhat a particular riffht belon"- 
cd lo one of them and there was every 
mshlication for that belief the compromise 
would not attract the provisions of Sec- 

= 22 Luck 93 (DB) 

*• AIR 1927 Oudh 198 (199) (DB), 

(4) Thoujjh Section 20 deals only with 
common mistake, as to a matter of fact 
essential to the agreement and does not 
<o\er cases of Iruslralion vet the general 
principle of frustration may be imported 
into bv conslructlon so as to cover such 
(ascs also. AIR 1921 Cal 509 (514) (DB). 

Mlslakc of fact. - (I) a mistake 


SYNOPSIS 


il 


regarding the title of the ‘conlrrctino 

l.cin.' i?,"’A/i?®ikr4 'sc'',"!'," 

(2) The question whether a particular 

nropertv is liable to pay ccss or not is 
not a pure question of law but one of 
I act and law. AIR 1947 Cal 70 (7.31 — 

ILR (191G) 2 Cal 420 (DB). ~ 

(3) An error arising upon the coiislruc- 

lon and meanjiig of a contract Is a mis- 
take of law and not fact. AIR 1<)43 pAi 
;) 27 (.3.38) = 22 Pal 220 (DB). ^ 

"I'slake with regard to the 
‘he law of registration upon the 
validity of an assignment deed would at 
the most be a mistake of law and not of 
a fact rendering the contract void under 
Section 20. AIR 1964 SC 166 fl681 - 

1964 SCR 958. (AIR 1952 Pat 393 rI. 
vcp.sed on another point.) 

(5) Where the position is too notorious 
and well known lo all concerned in the 
localllv that Ihc tenants are entitled as 
a mailer of law. lo pluck, gather and ’sell 
Ihe leaves of Ihc Kendu trees standing 
'Ml llieir lenanlcd lands to whomsoever 
Ihev please, it cannot be said that either 


party to a lease of forest produce of that 
area was under a misconception as to 
me rights of the tenants in respect of 

AIR I9G1 Orissa 75 (78) = 
(1900) 2 Orissa JD 481 (DB). 

(6) Mistake of Jaw is not covered bv 
20. AIR 1959 Madh Pra 221 
(22_>) = 1959 iMPL.1 368 (DB). 

SECTION 21 - 

!• Scope. 

2. Mistake as to any law, 

3. Mistake as to mutual rights. 

4. Compromise made in ig»ornncc of 

lnw\ 

5. Payment made under mistake of 

law — See S. 72. 

.*• Scope. — (1) Section deals only with 
ini.stakes of law wliich cause a contract 

« contract. AIR 1946 Cal 
-M5 (249) = ILR (1945) 2 Cal 41. 

Section 21 is not intended to give 
wiiKiiiy to any apparent agreement which 
does not satisfy the conditions of real 
consent as laid down in Sections 10 to 
Id, Contract Act. AIR 1952 Nag 2 (3) = 
ILR (1952) Nag 99- 

(3) An Innocent mistake of law also is 
governed by Section 21. 1907 All WN 

197 (198) (DB). 

_ (4) Section 72 applies eveu when there 
IS mistake of law. AIR 1956 All 383 (384) 
(DB) *♦ AIR 1949 PC 297 (301) = 76 

Ind App 244 = 28 Pal 913 AIR 1957 
Pnt 112 (115) = 35 Pat 1055. 

(5) English common law rule that 
payment made under mistake of law is 
not recoverable does not apply to India. 
AIR 1946 Cal 245 (249) = ILR (1945) 2 
Cal 41. (39 Cal WN 174, Dissent.) 

2. Mistake as to any law. — (1) If a 
mi.slake of law le.ads to a formation of 
a contract. Section 2! enacts lhat the 
contract is not viodable for lhat reason 
AIR 1949 PC 297 (302) = 76 Ind App 
244 = 28 Pat 913 ** AIR 1967 Cal 316 
(31.3) ** AIR 1966 J and K 45 (54) = 
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Section 21 — Note 2 (contd.) 

1986 Kash U 8 •• AIR 1961 Orissa 75 
(79) » (I960) 2 Orissa JD 481 (DB). 

(2) The conslruclion of a contract is 
a mailer of law — If a party acts under 
a mistaken view of his rights under a 
contract, he is not entitled to any relief. 
AIR 1943 Pal 327 (338. 341) = 22 Pal 
220 (DB). 

(3) A mortgagee look a mortgage with 
notice of a previous but unregistered 
mortgage and got it registered, under the 
belief that the latter mortgage would gel 
precedence over the first mortgage being 
registered first— Held that this was mis- 
take as to law in force in British India, 
that Section 21, Contract Act, applied 
and that the contract was not voidable. 
AIR 1933 Lah 836 (838) (DB). 

(4) The mistake with regard to the law 
of registration upon the validity of the 
assignment deed would be a mistake ot 
law and under Section 21 the contract 
would not be void on that ground. AIR 
1054 SC 166 (168) = 1954 SCR 968. 

(6) Mortgage for an indefinite period- 
provision as to period contravening Sec- 
tion 8 (2), Punjab Alienation of Land 
Act — Whole mortgage held not void by 
reason of Section 21. AIR 1932 Lah 630 
(632) = 13 Lah 508 (DB). 

(6) Where by a contract a plaintiff 
agreed to sell certain quantity of meste 
to the defendant under the common 
assumption that Jute Price Control Order 
was applicable to meste, which was 
erroneous held that mistake was of law 
and could not make the contract voidable. 
ILR (1948) 2 Cal 171 (177). 

(7) There is neither any provision of 

statutory law nor any principle 9 ^ equity 
which furnishes a cause of action to a 
person who enters into a partition ol 
family property under erroneous impres- 
sion of law for getting rid of that agree- 
ment. AIR 1950 FC 142 (164) = 1949 

FOR 715. 

(8) In certain cases, English Courts of 
Equity relieve against agreements induced 
by an erroy of law, but the Indian Con- 
tract Act specifically lays down that error 
of law does not vitiate the contract. 
(1887) 11 Bom 174 (176, 177) (DB). 

(9) Where the mistake is so funda- 
mental as to prevent any real agreement 
upon the same thing in the same sense 
from being formed, it is immaterial of 
what kind the mistake was or how it 

' was brought about. AIR 1952 Nag 2 (3) 
V = ILR (1962) Nag 99 *♦ (1950) 8 J and 
I K LR 204 (211) (DB). 

(10) Where a consumer of electricity 
pays the bill to the Electricity Supply 
Company imder mistake that the Com- 
pany had made rules, after all necessary 
legal preliminaries had been gone through, 
this is not a mistake as to any law in 
force in India and the consumer can re- 
cover the ffmount back. AIR 19.39 Pe.sh 
8 (9), 


(11) If under u mutual mistake of law. 
one parly sulTered a detriment and the 
other derived a benent, which would not 
have happened, but for the mistake, the 
latter cannot subsequently claim to dis- 
pel the mistake and claim a benefit 
thereby, unless he is prepared to surren- 
der the benefit he already obtained under 
the mistake. AIR 1967 Kerala 190 (192) 
= 1966 Ker LT 1151. 

(12) Lease of forest produce — Mis- 

eonccplion as to whether tenants could 
be compelled to sell Kendu leaves from 
out of tenanted lands to lessee of forest 
produce — Position that they could not 
be so compelled loo notorious and well 
known — Mistake is one of law. AIR 
1961 Orissa 75 178) = (1960) 2 Oii.s.sa 

JD 481 (DB). 

3. Mistake as to mutual rights. — (1) 
Where mutual mistake is one of law as 
to the legal right.s of any parly. S. 21 
would apply. .AIR 1921 Bom 93 (102). 

(2) The existence of particular private 
rights is a matter of fact though depend- 
ing on rules of law, and for most civil 
purposes ignorance of civil rights is 
ignorance of fact. (1950) 8 J and K LR 
204 (211) (DB). 

(3) Ignorance of particular rights how- 
ever, excusable, is on the same fooling as 
ignorance of general law — Money 
paid volimlarilv with a full knowledge of 
all the fact.s, cannot be recovered. (1936) 
164 Ind Cos 732 (7.39) (DB) (Cal). 

(4) If the mistake of law which is 
common to both the parties to an agree- 
ment i.s of such a kind that it is mixed 
up with certain specific facts relating to 
a particular individual so much so that 
it may be said that as the combined 
elTect of the parties’ view of law and 
facts they made a mistake at the time of 
entering into the transaction as to the 
nature of their pre-existing private rights, 
it may be said that such a mistake is not 
a pure mistake of law and the agreement 
is liable to be set aside as having pro- 
ceeded upon a common mistake. AIR 1950 
Mad 146 (148, 149). 

(5) Where certain properly is included 
in a partition under a mistaken view that 
the cosharers were entitled to inherit it 
and it is claimed by the lawful heir, the 
partition can be set aside and shares re- 
adjusted as private right of ownership is 
a matter of fact though it may be result 
of law and the parties were under a 
mutual mistake and misapprehension as 
regards their respective and relative rights 
in effecting the partition. AIR 1952 Nag 
2 (3, 4) = ILR (1952) Nag 99. 

(6) Mistakes of parlies about right of 
the defendant municipality to acquire 
land under Section 92, Bombay District 
Municipalities Act, is one of fact and not 
of law. AIR 1920 Sind 59 (60) = 14 Sind 

LR 22 (DB). ^ 

( 7 ) Where widows in a lomt Hindu 
r.nmilv agreed to share estate equally on 
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22. Contract caused by mistake of one party as to matter of fact. — A con- 
tract is not voidable merely because it was caused by one of the parties to it being 
under a mistake as to a matter of fact. 

23. What considerations and objects are lawful and what not. — The considera- 
tion or object of an agreement is lawful, unless — 

it is forbidden by law;* or 

is of such a nature that, if permitted, it would defeat the provisions of any 

law; or 

^ is fraudulent; or 

involves or implies injury to the person or property of another; or the Court 
regards it as immoral, or opposed to public policy. 


Scclioii 21 — Note 3 (contd.) 
the basis of erroneous view of law. it 
was hold lliat the agreement was liable 
to l)e set asiflc on llic ground of common 
mislako. AIR 1018 All 74 (76) = 40 All 
610 (DBl. 

4. Gojiipromlse made in ignorance of 

law. — (1) A compromise made bv party 
cannot be set aside t*n the ground that 
he made it in ignoiance of law in force 
In India. AIR 1936 Sind 00 (10.')) = 29 

Sind LR 445 (DR). 

(2) Thougli mislakc in law is not a 
ground for .setting .aside a compromise, 
there must he an ab.scnce of all fraud 
and inisrcprc.senlalion to make the com- 
promi.se .stand. (1909) I Ind Cas 573 
(582) (DR) (Cal). 

5. Payment made under mistake of 
law — .Sec S. 72. 

Section 22 — Note 1 

(1) A mistake made bv a parlv to a 
<‘ontract or liy hi.s counsel would be 
unilateral and would fall under S. 22 and 
cannot be ii.sed to avoid the contract. ILR 
(1955) Mvs 154 (1.58) ** AIR 1970 Mani- 
pur 16 ** AIK 1967 Kor 15 (16) = 1966 
Ker LT 494 AIR 1963 Orissa 217 (220) 
= (1963) 5 OJD 361. 

(2) The mere clrciinistaiice lhal the 
contract was caused bv one of the par- 
ties to it being under a mistake as to a 
matter of lad, will not make the con- 
tract voidable. (1885) 9 Rom .358 (361) 
(DR). 

(3) Any proceeding or order cannot be 
reopened on the ground of mistake of 
fact of one of the parlies to it, AIR 1929 
Cal 670 (672) (DR). 

(4) Tfie mistake due to negligence of 
one of (he parties is not sufTicient to 
relieve that party of his own agreement. 
.MR 1929 Cal 670 (672) (DR). 

(5) When a wrillon contract has been 
signed bv Ihc parlies, the parly alleging 
that it has been erroneously recorded and 
that he signed it under a mistake, must 
establish that fact bevond all doubt. AIR 
1934 Cal 778 (779) = 61 Cal 548. 

(6) Contract cannot be avoided on the 
ground that it became mor^ onerous than 
whal the seller considered it to be, on 
account of an increase in dutv. .-MR 1925 
•Sind 80 (82) = 18 Sind LR 265 (DR). 


(7) The plaintifTs required a steamer 
to sail from Jedda ‘fifteen days after the 
Maj’ to convey pilgrims to Bombay. They 
chartered steamer from the defendants 
The defendants contracted only with res- 
pect to English date. The plaintiffs were 
under the l)eIiof that the date corres- 
ponded with fifteenth day after the Haj. 
On finding the mist.ake. the plaintiff 
brought a suit to rectify an alleged mis- 
lakc — Held that as the mistake was on 
the pl.aintiff’s part there could not be 
rectification. (1892) 16 Bom 561 (566). 

(8) A kabuliat. at an enhanced rate of 
rent was executed under a mistake of 
fact as to the title of the executant. It 
was acted upon and on the basis of it 
a claim for ejectment was resisted suc- 
cessfully — Held, as there was no fraud 
or misrepresentation the kabuliat was 
binding \ipon the heir of the executant. 
(1911) 10 Ind Cas 343 (344) (All). 

(9) Parly signing a contract written In 
unknown language cannot plead ignor- 
ance of ils terms. .\IR 1928 Sind 97 (98) 
= 22 Sind LR 286- 

(10) Where one of the parties to an 
agreement knows a fact which makes his 
bargain an advantageous one and that 
fact is unknown to the other party, the 
latter remains bound bv the contract un- 
less the former is obliged to disclose it. 
AIR 1933 Rang 79 (81) = 11 Rang 201 
(DR). 

(11) Where the parlv assailing the con- 
tract does not seriously suggest that it 
was vitiated bv mutual mistake but 
alleges lhal he was labouring under mis- 
take as to the nature of w'ork to be done 
under the contract that would not under 
the section entitle him to avoid the con- 
tincl. AIR 1958 Andh Pra 533 (539). 

SECTION 23 — SYNOPSIS 

1. Scope and applicability. 

2. Unlawful consideration or object. 

3. ‘‘Forbidden by law.*' 

4. Excise Contracts. 

5. “Defeat the provisions of any law'*. 

6. Agreements opposed to personal law 

of parlies. 

7. Fraudulent agreements. 

8. Injury to the person or property. 

9. Immoral agreements. 
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In eacli of these cases, the consideration or object of an agreement is said to 
be unlawful. Every agreement of which the object or consideration is unlawfulf 
is void. 

Illustrations 

(a) A agrees to sell his house to B for 10,000 rupess. Here B’s promise to pay the 
sum of 10,000 rupees is the consideration for A’s promise to sell the house, and A’s 
promise to sell the house is the consideration for B’s promise to pay the 10,000 rupees. 
These are lawful considerations. 

(b) A promises to pay B 1,000 rupees at the end of six months, if C, who owes that 
sum to B, fails to pay it. B promises to grant time to C accordingly. Here the promise 
of each party is the consideration for the promise of the other party and they are lawful 
considerations. 

(c) A promises, for a certain sum paid to him by B, to make good to B the value 
of his ship if it is wrecked on a certain voyage. Here A’s promise is the consideration 
for B's payment and B’s payment is the consideration for A’s promise and these are law- 
ful considerations. 

(d) A promises to maintain B’s child and B promises to pay A 1,000 rupees yearly 
for the purpose. Here the promise of each party is the consideration for the promise 
of die other party. Tliey are lawful considerations. 

(e) A, B and C enter into an agreement for the division among them of gains ac- 
quired, or to be acquired, by them by fraud. The agreement is void, as its object is 
unlawful. 

(f) A promises to obtain for B an employment in the public service, and B promises 

to pay 1,000 rupees to A. The agreement is void, as the consideration for it is un- 
lawful. 

(g) A, being agent for a landed proprietor, agrees for money, without the knowledge 
of his principal, to obtain for B a lease of land belonging to his principal. The agree- 
ment between A and B is void, as it implies a fraud by concealment, by A. on his 
principal. 


implies injury to Ihe person or properlv 
of another or in the opinion of the Court 
is immoral or opposed to public policy. 
1958 Andh LT 960- 

(1-A) The section imposes a restriction 
on the absolute freedom of the citizen in 
the matter of entering into contracts and 
subjects his rights to the overriding con- 
siderations of public policy and the 
others enunciated under it. AIR 1954 Bom 
478 (483) = ILR (1955) Bom 11 = 1954 
Cri LJ 1531 (DB). 

(1-B) Section 23, speaks of three mat- 
ters: it speaks of consideration for the 
agreement, the object for the agreement 
and the agreement. AIR 1966 Mys 154 
(162) = (1965) 1 Mys LJ 442 (DE). 

(2) Section 23, Contract Act. deals with 
contracts which are illegal in the strict 
sense and which would be affected by 
the doctrine of ex turpi causa oritur non 
actio. 1957-2 Andh WR 226 (231). 

(3) Anything which is not lawful with- 
in Section 23 is unlawful for the pur- 
poses of an agreement or compromise and 
a decree incoiporating such an agreement 
or compromise is a nullity. (1909) 2 Ind 
Cas 865 (873, 874) (All). ‘ 

(4) The provisions of Section 23 would 
apply to all contracts, even to those en- 
tered into by a person in the sphere of 


Section 23 — Synopsis (cOntd.) 

10. Past and future cohabitation. 

11. Prostitution. 

12. Public policy. 

13. Champerty and maintenance. 

14. Agreements to stifle proseeuftoii, 

15. Marriage Contracts. 

16. Adoption Contracts. 

17. Religious Contracts. 

18. Agreement to Indemnify surety. 

19. Office brokerage Contracts. 

20. Interference with course of Justice. 

21. Agreements creatliig interest against 

duty. 

22. Agreement between client and his 

pleader. 

28. Benami transactions. 

24. Agreement against bidding. 

25. Monopoly. 

20. Trade combines. 

27. Service Contracts. 

28. Contract of agency. 

20. Partnership. 

80, Void Contracts — Enforcement of. 

1. Scope and appUcabOlty. — (1) The 
ackttion would apply only if the consi- 
wration or object of the agreement is 
Unlawful or is fraudulent or involves or 
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(h) A promises B to drop a prosecuUon which he has instituted against B for robbery 
and B promises to restore the value of the things taken. The agreement is void, as its 
ohtpct js unlawful. 


(i) A s estate is sold for arrears of revenue under the provisions of an Act of the Legis- 
lature, by which the defaulter is prohibited from purchasing the estate. B, upon an 
understanding with A, becomes the purchaser, and agrees to convey the estate to A upon 
receiving from him the price which B has paid. The agreement is void, as it renders 

the transaction, in elfect, a purchase by the defaulter, and would so defeat the obiect 
ot the law. 

(j) A, who is B s mukhtar, promises to exercise his influence, as such, with B in 

favour of C, and C promises to pay 1,000 rupees to A. The agreement is void, because it 
IS immoral. 

(k) A agrees to let her daughter to hire to B for concubinage. The agreement is void 

because it is immoral, though the letting may not be punishable under the Indian Penai 
Code, t 


[®] See Ss. 26 and 30, infra. 

t] As to partial illegality see Ss. 27, 28, 57 and 58 infra 
i] But see new Act 104 of 1956. 


Sectlou 23 — Note 1 (contd.) 

prolessional aclivily goveined hv a spe- 
rial staUile which has not expressly im- 
ported the provisions of this section into 
It. AIR 1954 Bom 478 (483) = ILR 

11955) Bom 11 = 1954 Cri LJ 1531 (DB). 

(5) A voidable transaction does not 
fall within Section 23- AIR 1936 Nag 268 
(269) = ILR (1937) Nag 94. 

(6) Section does not apply to claims 
rounded on tort. AIR 1931 All 83 (85) = 
5.3 All 316 (DB). 

(7) Where a statute prohibits a thing 
not merclv for the purpose of revenue 
hut also for protection of the public, a 
contract in contravention of such prohi- 
bition shall be void. AIR 1968 Cal 146 
(150) (DB) ** AIR 1968 Andh Pra 315 
(319) = (1968) 2 Andh WR 267 ** AIR 
1960 Andh Pra 39 (42) = (19.59) 2 Andh 
WR 550 (DB). 

(8) The fact 'that a contract is not 
enforced bv a Court of equity on equit- 
able ground does not make the contract 
illegal. AIR 1959 Cal 715 (728) = (1960) 
30 Com Cas 582. 

(9) Section does not apply to a con- 
tract entered into by the Managing Direc- 
tor of a public company with another 
private company in which the said Direc- 
tor has interest. AIR 1959 Cal 715 (728) 
= (1960) ,30 Com Cas 582- 

(10) Where a statute seeks to control 
contractual obligations such a statute 
must always be strictly construed. Courts 
will not be astute to construe an Act so 
as to avoid a contract, or a contract so 
ns to bring it within the prohibition of 
a statute, AIR 1959 Andh Pra 108 (110) 
= 1058 Andh LT 870 (DB). 

2. Unlawful consideration op ob.|ccf. — 

(I) To bring a case within the purview 
of Section 23, it is necessary to show 
Hint the obicct or consideration of the 
agreement is unlawful. AIR 1938 Cal 840 
(850. 851) = ILR (1939) 1 Cal 241 (DB) 

AIR I960 Andh Pra .32 (.34) = 1959 
Andh I.T 216. 


(2) Tlie onus of establishing that a 

particular consideration is illegal as a 
matter of fact is on the person who 
asserts so. AIR 1925 Nag 111 (113) ** 

AIR 1950 Kulch 24 (27) ** AIR 1937 iMad 
223 (226) (DB). 

(3) The word "oblecl'’ in Section 23 is 
distinct from ‘‘<‘onsideration” and means 
something aimed at. It means “purpose 
or design”. AIR 1933 Bom 209 (212) (DB) 
** (1906) 33 Cal 702 (710) ** AIR 1963 
Him Pra 3 (5). 

(4) Section 23 i.s not concerned with 

motive. It confines the Court to the ob- 
ject of the transaction and not to the 
reasons or motives which prompted it 
AIR 1940 Nag 305 (311. 312) = ILR 

(1940) Nag 573 (FB) *♦ 1946 Jaipur LR 
327 (329) (DB) *» AIR 1930 All 357 (360. 
362) = 52 All 406 (DB) ** AIR 19.59 
Madh Pra 151 (165) = 1960 MPLJ 334 
(FB) ** 1960 Rai LW 23 = ILR (1959) 
9 Raj 905. 

(5) In determining validity of contrarl 
the object of the agreement and not ac- 
tion actually taken under the agreement 
should be considered. AIR 1941 Pal 349 
(350). 

(6) Where the object of a contract is 
illegal, the whole contract is illegal, and 
no right of action exists in respect of it- 
AIR 1938 Oudh 24 (25). 

(7) When plaintiff proves lawful ob- 
ject and consideration to the promise, 
defendant cannot set up that he acted 
illegally by giving his promise in parti- 
cular manner. (1910) 4 Sind LR 44 (47) 
(DB). 

(8) The threat to bring a false suit 
is a form of blackmail and hence cannot 
be considered as good consideration for 
ihe contract. AIR 1936 Lah 6 (7). 

(9) B. a Hindu, borrowing money from 
A and bribing certain officer therewith 

— To pay off A, B obtaining loan from 
C and execuling mortgage in his favour 

— Piirpo.sp of mnrlgagc loan held was 
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not to effect illegal purpose. AIR 1040 

Nas 800 (812) i- ILR (1040) Nsr 678 

(FB). 

(10) Pieventine estate by leffal means 
from beinff taken over by Court of Wards 
is not unlawful purpose. AIR 1041 Oudh 
620 (656). 

(11) F^ronote executed by ward of 
Court thoufth void is lawful consideration 
for bond executed by his son after his 
death and after estate had ceased to be 
under the Court of Wards. AIR 1923 All 
690 (690) (DB). 

(13) Where a cantonment board con- 
tracts to confer *'old f^ant** tenure upon 
a person in the cantonment land the con- 
sideration or object of the a^eement, 
even if it is In excess of the powers of 
the board under the Cantonment Act and 
the rules thereunder, cannot be said to be 
unlawful. AIR 1943 Oudh 99 (104) (DB). 

(18) Where a judgment-debtor execut- 
ed a bond in consideration of decree- 
holder refraining from executing decree 
for arrears of rent before passing of 
U. P. Stay of Proceedings (Revenue 
Courts) Act of 1937 and U. P. Stayed 
Arrears of Rent (Remission) Act of 1939, 
it was held that neither consideration nor 
object of aftreement was unlawful. AIR 
1941 All 193 (194) == ILR (1941) AU 367. 

(14) A mort{;a{{e of lands in'anted 
Kahsadari without right of transfer is 
not transfer for unlawful object or con- 
sideration. (1911) 14 Oudh Cas 144 (146). 

(16) A loan advanced for gambling 
does not necessarily become a loan ad- 
vanced for an illegal purpose and irre- 
coverable. AIR 1927 Nag 165 (155). 

(16) Where the consideration for a 
contract to pay enhanced rent by tenant 
to his landlord is the settlement of dis- 
putes as to rate of rent and abandon- 
ment of stiil higher claims on the part 
of landlord, the contract is valid and 
^orceable. 11 Ind Cas 699 (700) (DB) 
(Mad). 

(17) Where a pronote is executed by 
a tenant in return for the withdrawal of 
the suit for ejectment by the landlord 
imder compromise the consideration for 
the pronote is not an unlawful one. AIR 
1914 AU 538 (533). 

(18) Promise of pension for giving up 
practice as a lawyer and payments to 
various persons to use their infinpnpA 
with Government In connection with 
private or quasipoUtical concerns are not 
m^al OP immoral considerations. AIR 
1917 Pat 92 (98) (DB). 

(1 2) Contracts whose consideration be- 
ftoyos void have to be diaHnipiUha^ from 
other contracts where ffie consideration 
to unlawful or Illegal. the former 

of contracta the mere fact that the earlier 
or the collateral contracts mi^t be void 
«^ot prednde a plaintiff tiom main* 
tomiu an actian on a novated contrad 
wUch is perfectly legal But tlds prind. 
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pie would not apply to the latter class 
of contracts. AIR 1963 Madh Pra 328 
(828, 329) « 1963 MPLJ 325 (DB). 

(20) The condition in a laundry-receipt 
that only half value of garment is to be 
refimded in case garment is lost is un- 
lawful. AIR 1966 Mad IS (14) = (1966) 
2 Mad LJ 7. 

(21) Contract that A, the registered 
dealer, should take delivery of goods 
ordered by B and sell them, on certain 
commission — Suit by A to recover cer- 
tain balance of transaction — Defence 
that contract was unlawful because it 
was intended to evade payment of tax 
as B was not a registered dealer — B not 
carrying on any business during year 
preceding contract — Question of regis- 
tration^ and of evasion of tax held did 
not arise — • Contract held was not un- 
lawful. 1964 BLJR 483. 

(22) In proceeding imder Section 488, 
Criminal P. C., A was ordered to pay to 
Mst. B 10 for maintenance of iliegiti- 
mate child — During pendency of revi- 
sion against the order A entered into an 
agreement with B to pay Rs. 8 instead 
of Rs. 10 and did not press revision — 
A’s acceptance to pay Rs. 8 instead of 
Rs. 10 held constituted a valid consi- 
deration. AIR 1966 Raj 163 (164) = 1966 
Raj LW 195. 

(23) The word “lawful" in Order 23, 
Rule 1, Civil P. C. means lawful within 
meaning of contract Act. AIR 1959 Pat 
17 (20) « 1958 Pat LR 343 (DB) •• AIR 
1963 Rai 63 (68. 69) = 1962 Raj LW 
651 (DB). 

(24) Though a wager is void and un- 
enforceable it is not forbidden by law 
and therefore the object of a collateral 
agreement is not unlawful under S 23 
AIR 1950 SC 781 (702) »= (1060) 2 SCR 
fSupp) 400. 

3. 'Torbldden by law.“— (l) The word 
law in Clause (1) of Section 23 means 
judicial law, that is, the law enacted by 
any competent Legislature. AIR 1939 
Rang 306 (312) = 1939 Rang LR 311 
(FB). 

(1-A) It is not permissible to any per- 
son to rely upon a contract, the making 
of which the law prohibits- AS 1050 SC 
689 (692) = (1950) Supp (2) SCR 217 = 
61 Bom LR 1011. 

(2) The Question whether a particular 
transaction is forbidden by an Act or 
tends to defeat its provisions is always 
one of construction of the Act, the rule 
for which is that it should be construed 
according to the intention of the persons 
passing it and such intention should be 
gather^ from what they have said in 
the Act. (1002) 6 Oudh Cas 256 (260) 

(DB) •• AIR 1962 Madh Pra 117 (126) 

«• 1962 MPLJ 78 (FB). 

_ f2 -A) It Is always a question of con- 
struction vrtiether the punishment is in- 
tended by the L^fdslature to make the 
get ezpenMva or to prohibit it If inten- 
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lion is lo prohibit the act the contract 
to do it would be void. AIR 1960 Ker 276 
(278) = 1960 Ker LT 122 (DB). 

(3) There is a clear distinction between 
an agreement which may be forbidden 
by li‘w and which is merely declared to 
be void. In the former case the Legisla- 
ture penalises it or prohibits it. In the 
latter case it merely refuses to give effect 
to it. AIR 1930 All 1 j3) = 52 All 338 
(FB). 

(4) Where a statute prescribes no 
penalties, an agreement in breach of a 
condition imposed under powers given by 
it does not fall under Section 23. and 
when a condition is imposed under 
statute purely for administrative purposes, 
an agreement in violation thereof is not 
void. AIR 1943 Oudh 99 (104) (DB) ** 
AIR 1927 Lah 333 (334) = 8 Lah 310. 

(5) A contract which is void as being 
forbidden by law cannot become valid 
even if the parties act according to the 
contract. AIR 1929 All 394 (395). 

(6) A deed must appear on its face to 
be a transfer before it can be condemned 
as a transfer forbidden by law. AIR 1926 
Mad 218 (221). 

(7) A transfer which is not forbidden 
bv law and which is not opposed to pub> 
lie policy is not void merely because it 
is prohibited by a term of the contract 
by which the right transferred has been 
conferred upon the transferor. AIR 1957 
Him Pra 70 (71) *• AIR 1940 Bom 369 
(372) = ILR (1941) Bom 71 (DB) •* 
24 Bom 622 (625) (DB) •• 2 All 411 
(414, 415) (FB) *• AIR 1967 Mad 449 
(450) = (1967) 1 MLJ 168 (DB) ** 1961 
Rai LW 141 = ILR (1961) 11 Raj 802. 

(8) A contract which is ultra vires the 

powers of a company under Its memo> 
randum of association is not necessarily 
Ulegal. AIR 1930 Mad 512 (513) » 53 

Mad 771 (DB). 

(9) When persons enter into a con> 
tract which is declared invalid by statute, 
no party can recover any compensation 
for breach of it. 33 All 695 (701) (DB). 

(10) Where a contract or transaction 
is illegal there need be no pleading of 
the parties raising the issue of illegality 
and the Court is bound to take judicitd 
notice of it. AIR 1955 SC 1364 (1370) = 
(1966) 1 SCR 861. 

(11) An amoimt deposited in further^ 
ance of a contract contravening the provi> 
sions of Foodgrains (Futures and Op- 
tions) (Prohibition) Order, 1942, cannot 
be recovered* ILR (1953) 3 Raj 45 (48). 

(12) The word "forbidden by law" is 
not synonymous with the word Void’ and 
hence it is not necessary that whatever 
is void is also "forbidden by law”. AIR 
1958 Cal 703 (706, 707) => ILR (1956) 1 
Cal 297 (DB). 

(13) Where a contract is void as beinx 
forbidden by law every ancillary agree- 
ment connected with the contract would 


also be invalidated. AIR 1953 Cal 450 
(453) (DB) *• AIR 1962 SC 1810 (1814, 
1820) •* AIR 1960 Gal 90 (91, 92)= ILR 
(I960) 2 Cal 407 (DB) ** (1962) 64 Bom 
LR 113. 

Instances of contracts forbidden by law. 

(14) A contract made in contravention 
of Section 75, C. P. Local Sell-Govem- 
ment Act, is illegal and void and attracts 
AID Section 23, Contract Act 

N^g 294^ ^ 

, (15) A promissory note or hxmdi which 
w against the provisions of the Paper 
Currency Act of 1923 (Now repealed) U 

^376) = 50 All 839 

U9o5) Hyd 101 (FB) *• AIR 1914 Upp 
Bur 3 (4) = 2 Upp Bur Rul 13 •• (1910) 
5 Low Bur Rul 191 (191, 192) •* (1910) 

5 Low Bur Rul 182 (183) (DB). 

[But see (1910) 4 Sind LR 44 (46, 47).l 

(15-A) Mortgage by deposit of title deeds 
TT, ^ contravention of Rule 94-A 

(2) of Defence of India Rules 1939 — . 
Trwsaction is illegal and mortgagee can- 
recover money from mortgagor. AIR 

1 Com LJ 

55 (DB). 

(16) Transfers of subjects declared by 
Section 6 of the Transfer of Property Act 
w imtransferable is void. AIR 1925 Oudh 

234 (236, 237) - 

** 191® Mad 579 

(579, 580) = 39 Mad 554 (DB). 

(DB^“‘ air 1927 Rang 157 (158) 

(17) Transfer of actionable claims in 
contravention of Section 136, T P Act, 

Section 23, Contract Act. 
^276, 277) = 12 Luck 

lOU 

(18) A lease by Municipality of its right 
Of farming out slaughtering fees is void 

opposed to law. (1913) 36 Mad 

•* air 1963 All 206 
(208) = 1962) All LJ 767 (DB). 

(19) A contract involving the contra- 

yaPlion of the provisions of the Motor 
Vehicles Act or the Rules made thereunder 
IS illegal. AIR 1926 Nag 259 (259). (Con- 
travention of Rules.) *• AIR 1957 Mad 
620 (620) •• AIR 1964 Andh Pra 256 

(260) = (1964) 1 Andh LT 103 (DB). 

[See also AIR 1969 SG 493 (496). (AIR 
1967 Mad 100, Reversed; AIR 1963 Mad 
413 and AIR 1962 Andh Pra 14, Over- 
ruled.)] 

[But see (1967) 1 MLJ 449 = 80 Mad 
LW 240 •• (1967) 2 Andh LT 405 = 

(1968) 1 Andh WR 101 *• AIR 1966 Madh 
Pra 13 (17) = 1965 MPLJ 644 (DB) •• 
AIR 1969 Raj 155 (158) = 1969 Raj LW 
377] 

(20) Where in temporarily settled esta- 
tes Government has prohibited sub-letting 
at rate higher than that fixed by tempor- 
ary settlement under S. 172 of Bengal 
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Tenancy Act, contract to sublet at a 
hiaber rent cannot be enforced. AIR 1928 
Gal 763 (766). 

(21) Aareement to surrender cultivation 
of sir lands after partition is void as it is 
foibidden by law. 1886 All WN 88 (88) 
(DB). 

(22) Transfer of land to Patwari in 
contravention of rules imder Punjab Land 
Revenue Act is void. AIR 1927 Lab 18 
(19) « 7 Lab 463 (DB). 

(23) Aarecment by Government tenant 
with his brother to share whatever miahf 
accrue to him with him is forbidden by 
S. 8, Punjab Government Tenants Act, 
1893- AIR 1922 Lah 287 (289) == 3 Lah 
92. 

(24) Aareement that the tenant will not 
be able to make any improvements with- 
out the consent of the Zamindar, and that 
he will not be entitled to any compensa- 
tion at the time of eviction is contrary to 
law (S. 90 of the Tenancy Act) and is 
void. (1911) 10 Ind Gas 465 (466) (All). 

(25) Mortaaae by one who was dis- 
oualified under Section 8 of the Jhansi 
Elncumbered Estates Act, is void, beina 
forbidden by law. (1908) 30 All 38 (39) 
(DB). 

(26) Contract for possessory mortaaae 
of occupancy holdina beina aaainst 
Tenancy Law is void under Section 23 
and covenant empowerina mortaaaee to 
recover money if possession was not deli- 
vered is also illeaal. AIR 1931 All 461 
(461) •• AIR 1937 Oudh 150 (161) « 12 
Luck 679 (DB) •• AIR 1935 All 256 (257) 
•• AIR 1931 Oudh 309 (310) = 6 Luck 
689 (DB) AIR 1924 AU 668 (668) » 
46 AU 622. 

t27) Aareements in contravention of 
wa Tenancy Act are void. AIR 1923 All 
453 (454) •• 1947 AU WR (HC) 11 (12). 

(28) A contract of sub-lettina without 
the written permission of the landlord is 
Mt only prohibited by SecHon 12A of the 
C.P.and Berar Rent Control Order, 1949, 
rat u also puniahed as an offence under 
Se^on 8, C. P. and Berar Reaulation of 
^tnna of Accommodation Act, 1946, 
it is void. AIR 1955 Vindh Pm 31 

(30) A contract to deUver arain in dls* 
Gharae of money advanced, was held to 
^ a contract in contravention of Food 
Grabu Control Order (1942) and was 
»TOore unenforceable. AIR 1946 Mad 
812 (612). 

(86) Contract made In contravention of 
(Dealers) Control Order is Uleaal 
387 (8^*^* ^ enforced. AIR 1944 Mad 

(81) A eonrtact which is in violation of 

(Putures and Options) 
ffJjMbltl^) Older of 1942 is iUeaal. ILR 
(1»8) 8 Raj 45 (48). 

A contract for purchase of bullion 
y,.* l*ter than 12 days from the 
m the contract was held to be void 


the Ground that it was clearly hit by 
the provisions of Rule 90 of the Defence 
of ludia Rules, as applied to Jodhpur by 
a notilication of the Government. 1963 
Rai LW 220 (222) (DB). 

(33) A settlement contract the basis of 
which IS a forward contract falling within 
tte mischief of the West Bencal Jute 

Act, 5 of 1950, is also void. AIR 
1953 Cal 618 (619). 

(33-A) Agreement to sell certain bales 
of cotton before 25-11-1965 entered into 
on 10-11-1955 — Payment to be made 
alter weighment of bales — Parties carry- 
ing on business of buying and selling 
ginned Cotton but not membsrs of Buy 
recognised association — Contract, held, 
was not a ready delivery contract and 
was hit by Section 15 read with Section 2 
Forward Contract (Regulation) Act, 
1952. AIR 1969 Andh Pra 88 = (1968) 2 
Andh LT 291 (DB). 

(34) TransacUons by an unliccnced 
money lender on and after the date of 
^endment of S. 9, Hyderabad Money 
lenders Act ai^ void but transactions 
that took place are not affected. AIR 

“ ^LR (1955) Hyd 
169 (FB). (AIR 1952 Hyd 68 (FB), Ove^ 
ruled.) •• AIR 1952 Hyd 43 (44) •* AIR 
1951 Hyd 44 (44) (DB). 

(34-A) Suit for damages for breach 
of contracts in respect of goods 
purchased by plaintiff on behalf of defen- 
dant — Defendant refusing to take deli- 
very on due dates — ContracU entered 
into in February 1952 — Section 3 of 
the Act found to be valid — Relevant 
Prohibition Order prohibiting forward 
contracts continued to remain in force 
under Proviso to Section 17 (4) of Essen- 
tial Supplies (Temporary Powers) Act 
(1946) — Contracts held to be against 
law — Suit for damages for breach of 
those contracts held to be not maintain- 
able. AIR 1999 SC 69t (608, 512). 

(36) Partnership entered into in contra- 
vention of Cochin Tobacco Act (1922) is 
illegal. AIR 1960 Eer 276 (278) ~ I960 
Ker LT 122 (DB). 

(36) Forward contract, the object of 

which was to give delivery of groundnuts 
on a future date is prohiMted tmder Noti- 
fication issued under Rule 72. Defence of 
Hyderabad Regulation and is void. (1962) 
40 Mys LJ 483 (DB). ' 

(37) Contract by Director with Com- 

pany is prohibited by law. AIR 1964 Rai 
237 « ILR (1964) 14 Raj 136 = 1964 

(2) Cri U 581. 

(38) An agreement between parties to 
file award in a different Court is against 
the statute- AIR 1966 An^ Pra 134 
(136). 

(39) Transfer of right to collect fees on 

the sale of cattle under C. P. and Berar, 
Municipalities Act (2 of 1922) is illegal 
AIR 1063 Madh Pra 340 (241) « 

MPLJ 261 (DB). 
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(40) Permanent alienation or transfer of 
any agricultural land is prohibited under 
Hyderabad Tenancy and Agricultural 
Lands Act (1950). AIR 1963 Andh Pra 232 
(236) = (1962) 2 Andh WR 462. (Partly 
overruled on another point in AIR 1970 
Andh Pra 19.) 

(41-42) Sub-letting of phone in contra- 
vention of conditions is forbidden by law, 
AIR 1968 Andh Pra 315 (318) = (1968) 
2 Andh WR 267. 

(43) Alienation under Hyderabad Pre- 
vention of Agricultural land Alienation 
Act (3 of 1349, F.) without permission of 
Collector. AIR 1960 Mys 69 (63) = 37 
Mys LJ 358 (DB). 

(44) Lease of land conferring heredit- 
ary rights in lieu of a premi um is prohi- 
bited under S. 90 U. P. Tenancy Act 17 
of 1939. AIR 1967 All 262 (263) = 1966 
All LJ 960 (DB). 

(45) Agreement under which the 

pawnee bank has been authorised to sell 
the securities pledged with it without 
notice to the pawner in case the credit 
balance of the pawner fell below the 
margin, would be inconsistent with the 
provisions of the Contract Act, and there- 
fore, would be wholly void and unenforce- 
able. AIR 1966 All 134 (136, 136) « 

1965 All LJ 919. 

(46) Contract for sale and purchase of 
jaggery powder at rates higher than rates 
fixed under U. P. Gur Control Order 
(1946). AIR 1963 All 206 (208) = 1962 
All LJ 767 (DB). 

(47) The transfer or mortgage of a pro- 
perty in respect of which the Collector 
can exercise his powers imder Schedule 3, 
Para 11 of the Civil P. C., is a transac- 
tion forbidden by law. AIR 19^ All 468 
(470) (DB). 

(48) Baglas are herons which are birds 
which do not come within the exceptions 
mentioned in the Notification No. 5028 
S. R., dated 19th September 1902, 
and a contract of partnership to trade in 
the feathers of Baglas is illegal and void 
being against public policy. AIR 1929 
Lah 663 (663) = 11 Lah 8 (DB). 

(49) The Foodgrains Control Order, 
1942 is a statute which prohibits transac- 
tions in the interest not only of revenue 
but also of public health or morality and 
therefore any contract for entering into 
transaction which contravenes its provi- 
sions must be taken to have been implied- 
ly prohibited by it AIR 1955 Orissa 49 
(52) - ILR (1955) Cut 1(DB). 

(60) A chity transaction to which Sec- 
tion 6 of the Travancore CMtties Act 26 
of 1120 applies is forbidden by law and 
therefore void. AIR 1963 Trav-Co 44 (45). 

(60-A) Trav. Ghitties Act (20 of 1120), 
Section 6 — Chitti for more toan Rs. 100 
— Chitti not registered — The transac- 
tion of subscription illegal — Subscriber 
is not in pari delicto with foreman. 1969 
Eer LR 659. 


Instances of eemtraets not foiMdden by 
law. 

(51) A lease granted contrary to the 
provisions of a Robkar issued by the 
Ruler of a State cannot be held to be 
iUegal or void under the section even if 
the Robkar is to be regarded as law, 
when it does not declare that such leases 
Me illegal or unlawful. AIR 1968 Madh 
Pra 88 (90) = 1967 MPLJ 644 (DB). 

(52) It is not forbidden by law to make 
an agreement to substitute a mortgage for 
a judgment debt if it is done with the 
sanction of the Court. (1907) 31 Bom 
662 (659) (DB). 

(63) Order 23, Rule 3. Civil P. C. does 
not stand in the way of parties to a suit 
coming to an agreement that the defen- 
dant should deposit the money claimed 
by the plaintiff in a temple and that the 
latter should take it in the presence of 
the deity. AIR 1957 Andh Pra 69 (70). 

(54) A contract to pay futiu-e rent for 
a period beyond three years from the 
date of the decree is perfectly lawful. AIR 
1965 Trav-Co 233 (234) = ILR (1955) 

Trav-Co 331. 

(65) Subsequent mortgage of property 
against which there is a temporary injunc- 
tion by a Civil Court is not void as it is 
not forbidden by law. (1887) 9 All 497 
(600) (DB). 

[See also (1903) 26 AH 431 (434) (DB).] 

(66) An agreement to allow anolhei 
person to occupy a house and pay com- 
pensation for use and bccupation is a 
perfectly legal contract and it is not pro- 
hibited bv law. AIR 1952 AU 344 (346). 

(57) Assignment of his share in the 
profits to a stranger by a co-sharer in a 
mahal is not within the prohibition of 
this section. 1894 All WN 140 (140) (DB). 

(68) A person who according to the 
terms of a grant is not qualified to be a 
transferee of the subject of ^e grant is 
not a person who is 'legally disqualified" 
within Section 6 (h) (3) of the Transfer 
of Property Act and therefore a transfer 
to him is not affected by Section 23 of 
the Contract Act. AIR 1928 Rang 136 
(137) = 6 Rang 423 (DB). 

(59) ^ A bequest contingent upon consent 
of heirs is not forbidden by law. AIR 
1928 All 494 (496) = 50 AU 748 (DB). 

(60) Agreement by pre-emptor to sell 

property to third person entered into prior 
to suit for pre-emption is valid and does 
not contravene provisions Punjab Pre- 
emption Act (1960) 62 Punj LR 387 

(390). 

(61) A family settlement by which 
disputes are compromised is not a tranrfer 
and hence a restriction against alienatlra 
imposed by the compromiM is not invalid 
as offending the provisions of Section 10 
of the Transfer Property Act. AIR 
1953 Punj 282 (283. 284) « ILR (1964) 
Punj 165 (DB). 

(62) A provision for pre-emption in a 
deed of transfer does AOt offend against 
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the rule against perpetuities and therefore 
is enforceable. AIR 1927 All 170 (172) 

40 All 627 (EB). (AIR 1023 AU 611 and 
AIR 1023 All 614> Overruled.) 

[But see AIR 1922 Bom 84 (04) 47 

Bom 101 (DB).] 

(63) A covenant in a sale deed that the 
vendor would not claim ex-proprietary 
rifibts is neither forbidden by any law 
Bor does it defeat the provisions of Sec- 
tion 7A (5)t Oudh Rent Act or any other 
law and is not. therefore, unlawful within 
the meaning of Section 23. AIR 1942 
Oudh 1 (6) » 17 Luck 240 (DB). 

(64) Bond executed by a disqualified 
proprietor is not void as it does not 
infringe Sections 173 and 174 of Oudh 
Land Revenue Act, 1876. (1902) 6 Oudh 
256 (261) (DB). 

(66) Agreement in Santhal Parganas to 
pay compound interest is not prohibited 
and hence not unlawful. AIR 1930 Pat 
442 (460) = 10 Pat 63 (DB) •• (1899) 
26 Cal 238 (240) (DB). 

(66) The Cantonments Act does not 
contain any prohibition aj^ainst a trans- 
fer bf an owner of his ri^ht to continue 
in occupation of the house* AIR 1924 
Bom 258 (269). 

(67) Transfers of occupancy and ordi- 
nary tenant riRhts when they are not 
forbidden but are only made void ible by 
the Tenancy Acts, are not unlaw with- 
in the meaninR of Section 23 oi 'he Con- 
tract Act AIR 1926 Nag 376 (375) •• 
AIR 1049 All 637 (638) •• AIR 1917 Nag 
126 (126). 

(68) The surrender of an occupancy 
tenancy when it does not comply with 
the provisions of Section 12, C. P. 
Tenancy Act is only voidable. It is 
therefore not illeRal within the meaning 
of Section 23 of the Gontrart Act. AIR 
1026 NaR 345 (346) => 22 Nag LR 86 *« 
AIR 1018 NaR 178 (170) = 14 NaR LR 
126. 

(60) Bye-law of Co-operative Society 
that the Society shall not sell Roods on 
credit to a non-member cannot have force 
of law and it cannot be brouRht aRainst 
the Socie^ suinR for recovery of balance 
standinR aRainst non-member. AIR 1026 
NaR 468 (464). 

(70) A contract entered info by a legal 
practitioner in the course of a business or 
trade in which he is enRSRed ia contraven- 
tion of R. 26 of the Rules of the Allahabad 
HiRh Court Rules framed under the Bar 
Councils Act is not void. AIR 1953 Ail 
276 (281) = ILR (1951) 1 All 690 (DB). 

(71) In the absence of any statutory 
bar positively profaibitinR a legal practi- 
tioner from being engaged in trade or 
business, a mortgage by a legal practi- 
tioner is valid and enforceable. AIR 1928 
Nag 278 (276). 

(72) A sale of property which provides 
for the dischante of the debts of the 
^iudor is not a sale which contravenes 
the provisions of Section 15 (2) of the 


Relief of Indebtedness Act and therefore 
is a valid sale, AIR 1951 Nag 187 (187, 
188) *= ILR (1951) Nag 235. 

(73) Budla or forward contracts in 
shares are by themselves not illegal and 
Rule 94C of the Defence of India Rules, 
which contaiued a prohibition only against 
the authorities of stock exchange from 
assisting its members in entering into 
such contracts or settling the accounts, 
did not render these contracts between 
the members themselves invalid. AIR 1953 
Mad 296 (299. 309) = ILR (1953) Mad 
1016 (DB). 

(74) A person seeking to construct a 
building involving the encroachment on 
the street is bound by the couditiuns which 
were imposed by the municipal com- 
mittee while sanctioning the construction 
and to which he has agreed. The fact 
that the municipal committee could not 
have enforced these conditions under the 
Mtmicipal Act itself because of the 
absence of certain conditions precedent 
required imder the Act cannot render 
either the contract or the enforcement of 
it illegal. AIR 1931 Lab 684 (636). 

(75) A contract between two parties 
cannot be held to be void or illegal mere- 
ly because one of the parties is a mem- 
ber of an association which has not been 
registered as a company under Section 4 
of the Companies Act although it is 
liable to be so registered. AIR 1953 Sau 
141 (142). 

(76) An agreement of partnership be- 
tween two persons for starting a filature 
or silk business is not forbidden by law 
in Bengal inasmuch as the Bengal Silk 
Control Order, 1946 did not prohil-ii 
such partnership. AIR 1957 Cal 336 
(341) (DB). 

(77) A loan advanced by unregistered 
money-lender is not impliedly prohibited 
by Section 11-F of C. P. and Berar 
Money-lenders Act (13 of 1934). AIR 
1962 Madh Pra 117 (126) = 1962 MPU 
78 (FB). 

(78) Jute Goods (E^ort Control) Order 

1949, does not prohibit or render imlaw- 
ful a contract for the sale and purchase 
of Jute goods for export to a place out- 
side India at a price in excess of the 
ceiling price. AIR 19^ Gal 690 (591, 

592) (DB). 

(79) Contract for sa]« of proper^r 
which is subsequently declared as evacuee 
property is not void. 1961 MPLJ 791 
(DB). 

(80) Agreement whereby arrears of rent 

have been converted into a debt imder 
a promissory note is not prohibited by 
law. (1966) 1 Mys LJ 37 = (1966) 6 

LR 404. 

(81) Where no application for the 
fixation of fair rent is made and no fair 
rent has been in fact fixed under Madras 
Buildings (Lease and Rent Control) Act 
(25 of 1949), an agreement between land- 
lord and tenant for the enhanced rent 
cannot be declared null and void. AIR 
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1959 Andh Pra 108 (110) = 1958 Andh 

LT 870 (DB). 

(82) Thoujjh a wager is void and un- 
enforceable it is not forbidden bv law 

AIR 1959 SC 781 (792) = (1959) Supp (2) 
SCR 406. 

(83) Under Assam (Temporarily Settled 
Districts) Tenancy Act (3 of 1935), trans- 
fer of land without consent of landlord 
is not void ab initio. AIR 1961 Assam 
173 (175) = ILR (1961) 13 Assam 351. 

(84) A family settlement in which 

barber service inam lands are by agree- 
ment among the members allowed to be 
held by one of the members on an under- 
taking to perform the service instead of 
their being divided into a number of 
fractions could not be said to violate any 
law. AIR 1964 Andh Pra 465 (466) = 

(1964) 1 Andh WR 248. 

(85) Contract by Gram Panchayats 

tr^sferring right to recover taxes is not 
void, there being no prohibition in the 
C. P. and Berar Panchayat Act (1 of 
1947). 1961 MPLJ 959 = 1961 Jab LJ 

1476. 

(86) Contract between two companies, 

one private and another public, with 
some common shareholders and common 
directors. AIR 1959 Cal 715 (728) = 

(1960 ) 30 Com Cas 582. 


(87) Contract by managing director 
without consent of directors with other 
private company of which he is member 
AIR 19,59 Cal 715 (727) = (1960) 30 Com 
Cas 582. 

(88) Rule 33 (1), Forest Rules, itself 

shows, an assignment of any forest con- 
tract is not absolutely prohibited and can- 
not, for that reason, be regarded as void. 
AIR 1962 Madh Pra 22 (22) = 1961 

MPLJ 327. 

(89) There is nothing to indicate that 
the Legislature has prohibited a contract 
to transfer land between one agriculturist 
and another. AIR 1968 SC 1368 (1360) =« 
(1969) 1 SGJ 279. 

(90) Contract of tenancy entered into 
in violation of order under Section 7 (2) 
of U. P. (Temporary) Control of Rent 
and Eviction Act is not void. AIR 1964 
All 1 (3, 4) = 1963 All LJ 406 (FB). 
(AIR 1961 All 347, Overruled.) 

[But see AIR 1961 All 295 (296, 297) 

•• AIR 1964 All 395. (AIR 1961 All 347, 
FoU.)] 


(91) Agreement by landlord with tenant 
for payment of rent in excess of the 
limits laid down under Section 6 of 
Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950). 1967 Raj LW 

544 = ILR (1967) 17 Raj 720. 

(91-A) An agreement entered into after 
the Bombay Rents Hotel and Lodging 
House Rates Control Act (51 of 1947) has 
come into force, contrary to the provi- 
sions of Section 15 would be unenforce- 
able. AIR 1969 SC 689 (602) = (1060) 
Supp (2) SCR 217 » 61 Bom LR 1011. 


(92) B, a merchant contracted with 'A* 
a pacca addathiya to purchase one wagon 
of groundnut oil for 1954 June delivery 
— 'A' then entered into contract with '(i’ 
to purchase one wagon of groundnut oil 
to be delivered to ‘B’ in June from C's 
godown — Fall in prices — A paid to "C* 
the difference in price — Held it was a 
wagering contract. AIR 1965 Andh Pra 
136 (142) *= (1965) 1 Andh WR 60. 

(93) Amount of Chitti less than Rs. 100 
■— License under Section 7 not taken by 
foreman — Transaction of subscription 
not illegal imder Section 7 of Trav. 
Chittis Act (20 of 1120), 1969 Ker LR 659. 


4. Excise contracts. — ( 1 ) Contracts 
violating the provisions of Abkari Act are 
illegal within Section 23 of the Contract 
Act. AIR 1921 Mad 455 (456) •* AIR 

1955 Hyd 28 (32) = ILR (1954) Hyd 428 
(FB) •* AIR 1954 Hyd 166 (158) = ILR 
(1954) Hyd 338 (FB) •* AIR 1925 Sind 
65 (56) = 18 Sind LR 16 (DB) •• AIR 
1962 Ker 21 (23, 24) = 1961 Ker LT 620 
(FB) •• AIR 1967 Andh Pra 119 (122) = 
(1966) 2 Andh WR 102 (DB) •• (I960) 2 
Andh WR 222 (DB). 


(2) The provisions of the Abkari and 
Opium Acts are not intended merely to 
protect public revenue but the provisions 
contained in them are based on public 
policy. (1912) 35 Mad 682 (586) (DB) •• 
AIR 1954 Hyd 156 (168) = ILR (1954) 
Hyd 338 (FB). 

(3) A contract involving an y of the 
mischiefs contemplated by Section 12 of 
Madras Abkari Act would be illegal 
within the meaning of Section 23 of Uie 
Contract Act. AIR 1921 Mad 455 (456). 

(4) A benami purchase of toddy shop 
is in contravention of Section 13 of the 
Madras Abkari Act 1 of 1886. AIR 1949 
Mad 252 (253) (DB). 

(5) A promissory note given in con- 
sideration for the transfer of a right to 
sell toddy prohibited under Section 22 of 
Madras Abkari Act is illegal within Sec- 
tion 23 of Contract Act. AIR 1916 Mad 
272 (273). 


(6) A contract for the sale of fermented 
liquor, by a person who has not obtained 
a license under Bengal Act VII of 1878, 
is illegal and therefore void. (1889) 16 
Cal 436 (442) (DB). 

(7) All contracts to evade the provi- 
sions of the Excise Rules are altogether 
illegal and void. (1911) 12 Cri LJ 11 
(12) (DB) (Cal) •• AIR 1943 Pat 374 
f376) = 22 Pat 334 (DB). 

(8) A sub-lease of a license to manu- 
facture and sell cotmtry liquor given in 
violation of condition of such license is 
forbidden by law. (1888) 10 All 677 (579) 
(DB). 

(9) Where without obtaining previous 
sanction of Collector, as was necessary 
under the rules of license to sell arrack, 
a license-holder agreed to sub-let and sell 
arrack to sub-lessee, it was held that 
such agreement was illegal and therefore 
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unenforceable. (1903) 26 Mad 430 (433) 
(DB). 

(10) An agreement sub-lettina the riaht 
to vend xania in contravention of license 
is illegal. AIR 1917 Mad 852 (853). 

(11) Sub-lease of salt pans in contra- 
vention of conditions of lease is im- 
e^orceable at law. AIR 1922 Bom 78 
(78) » 46 Bom 651 (DB) •* (1909) 33 
Bom 636 (641) (DB). 

(12) Contract to supplv liquor on credit 
held Uleffal. AIR 1943 Sind 219 (221) - 
ILR (1943) Kar 350 (DB). 

(13) The mortgage by the lessee of 
salt pans of his leasehold interest in 
infrinaement of the provisions of the 
Madru Salt Act is not void. 1954-2 Mad 
U (Andh) 127 (129). 

(14) A partnership entered into to con- 
duct business in arrack or toddy on a 
licence granted or to be granted to only 
one of the partners is void ab initio. AIR 
1950 Mad 444 (449) « ILR (1950) Mad 
987 (FB) •• AIR 1936 Mad 440 (442) = 
68 Mad 727 (FB) •• AIR 1944 Mad 295 
(298, 299) ILR (1944) Mad 697 (DB). 
(AIR 1935 Mad 895, Overruled.) ** AIR 
1941 Mad 64 (65) •* AIR 1937 Nag 250 
(260. 261) = ILR (1937) Nag 376 •• AIR 
1926 Sind 55 (56) » 18 Sind LR 16 (DB) 
•• AIR 1960 Andh Pra 444 (448) (DB) 
•* 1968 Cur U 775 (779) = 71 Pun LR 
122 •• AIR 1965 Orissa 160 (161, 162) » 
(1965) 58 ITR 671 (DB). 

(15) A license imder the Central Excises 
and Salt Act for tobacco trade is personal 
to the licensee and therefore any partner- 
ship entered into by him without getting 
the license amended is illegal. AIR 1957 
Mad 186 (189) = ILR (1957) Mad 1245 
•• (1986) 60 ITR 336 = (1966) 2 ITJ 74 
(AM) (DB). 

[But see (1960) 2 Andh WR 151 » 

ILR (1961) 1 Andh Pra 244 (DB). (AIR 
1067 Mad 186, Dias, from.)] 

(16) As an excise licensee enters into 

special obligations towards the Govern- 
ment. both Rnancial as well as affecting 
the public morals, public policy no doubt 
requires that tiie entire control of the 
business should be in his hands. But as 
no such question of public policy is in- 
volved if the licensee takes a partner 
wily to share the profits and the loss, 
ecmtract of partnership is in no way 
void. (1898) 11 CPLR 62 (63) •• AIR 

1929 All 210 (211) = 61 All 506 (DB) 

^ AIR 1926 Mad 218 (220, 222) •• AIR 
1914 Oudh 399 (402) = 17 Oudh Cas 193 

gB) •• (1918) 87 Bom 320 (325, 326) 

DB •• 1906 Puni Re No. 114, p. 440 

442) •• AIR 1961 Puni 405 (408, 410, 
411) (DB) •• AIR 1960 Ker 276 (278) = 
IWO Ker LT 122 (DB). (Partnership 

wtered into in contravention of Cochin 
Tol^o Act (1922), is iUcgal— AIR 1960 
444 (PB), held not overruled by 
1989-87 ITR 271 (276) (SC); 27 Cochin 
w nd AIR 1927 lAh 333. DiMealed 


from.) *• 1969 Pat LJR 67 » 1969 BLJR 
646 (DB). 

(17) A licensee of salt manufacture 
admitting partners but manufacturing salt 
himself cannot be said to have contra- 
vened provision of Bombay Salt Act 
against alienating benefits of license. AIR 
1921 PC 137 (187) •• AIR 1944 Mad 394 
(395). 

(18) Section 23 does not hit a partner^ 
ship made in contravention of Section 6, 
Central Excises and Salt Act and Rr. 175 

(2), 178 (4) and 210 framed thereunder. 
AIR 1960 Andh Pra 39 (42) = (1959) 2 
Andh WR 650 (DB) •* 1968 Ker LJ 769 
= 1968 Ker LR 405. 

[But see AIR 1959 Andh Pra 647 (648, 
649) (DB). (Trading without a licence in 
transgression of the provisions of Sec- 
tion 6, Central Excises and Salt Act is 
illegal and is governed by S. 23.)] 

6- ^'Defeat the provisions of any law.* 

Cl) The term “law" used in the expres- 
sion "defeat the provisions of any law*' 
would include any enactment or rule of 
law for the time being in force in 
British India and hence a question as 
to the validity of a contract mav arise on 
the basts whether its object or considera- 
tion would defeat (1) the provisions of 
any legislative enactment, or (2) the rules 
of Hindu or Muhammadan law, or (3) 
other rules of law for the time being in 
force in British India. AIR 1947 Sind 94 
(96) = ILR (1946) Kar 380 (DB) •* AIR 
1966 Mvs 154 (162) » (1965) 1 Mvs LJ 
442 (DB). 

(2) The words “any law” refer to sub- 
stantive law and not to an adjectival law, 
such as the Civil Procedure Code. (1889) 
16 Cal 504 (508) (DB). 

[But see AIR 1942 Sind 47 (49) » ILR 
(1941) Kar 401 (DB).] 

(3) A contract which seeks to exclude 
the application of a statutory provision 
to the parties is not valid. AIR 1935 All 
619 (619). 

[See also AIR 1920 PC 190 (106) •• 

AIR 1968 All 95 (99) ^ 1968 Lab IC 326 
•• AIR 1962 Cal 311 (323, 324) ] 

(3A) The bankruptcy Court cannot al- 
low proof when it is based on a contract 
against the policy of the bankruptcy law 
or is a result of secret agreement be- 
tween the bankrupt and the third party. 
(1967) 1 Comp LJ 172 = 38 Com Cas 
82 (Cal). 

Instimcea of void agreements. 

(4) The rules and regulations of a pri- 
vate provident fund are only in the 
nature of a contract between parties and 
they cannot affect the liability of the 
deposit lying to the credit of a depositor 
from attachment as a ‘debt’ due to him 
under law. AIR 1942 Sind 47 (49) ILR 
(1941) Kar 401 (DB). 

(5) Parties by contract can neither 
alter statutory period of limitation nor 
statutory starting point of limitation. 
Such a contract is void. AIR 1934 AU 
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661 (675) = 57 All 108 (FB) •« ILR 
(1950) 1 Cal 313 (320) ** AIR 1947 

All 38 (40) = ILR (1946) All 711 *• AIR 
1917 Mad 892 (894) = 40 Mad 701 

(DB). 

[But see AIR I960 East Punj 352 
(353) *• AIR 1949 Cal 390 (393) = ILR 
(1945) 1 Cal 638 ** AIR 1934 Rang 15 

(16) = 11 Rang 475 •• AIR 1924 Cal 
186 (187) (DB). 

(6) Oral agreement to postpone regis- 
tration of deed of lease would defeat the 
provisions of the Registration Act. AIR 
1923 Nag 76(76). 

(7) Agreement by vendor to relincniish 
exproprietary rights in sir land is void 
as being opposed to the policy of Agra 
Tenancy Act, AIR 1916 PC 69 (61) = 39 
All 173 =» 44 Ind App 64 •* AIR 1922 
All 430 (431) (DB) •• AIR 1917 All 111 
(112) = 39 All 645 (DB) (1910) 7 AU 
LJ 778 (781) (DB). 

(8) agreement the consideration of 

which is defeating the provisions of 
Insolvency Act is void wi thin the mean- 
ing of Section 23 of Contract Act (1912) 
16 Cal LJ 162 (164, 166) (DB) •• AIR 

1966 SC 336 (339) •• AIR 1938 Rang 11 
(13, 14) = 1938 Rang LR 19 (DB) •• 
AIR 1936 Lah 831 (832) *• (1936) 163 
Ind Cas 858 (859) (Cal) •• AIR 1929 

Mad 385 (386) •* (1906) 33 Cal 702 (709) 
** (1897) 20 Mad 84 (86) (DB). 

(S-A) Private agreement in respect of 
industrial dispute based on contracting 
out of statutory provisions of Industrial 
Disputes Act — It would be void under 
Section 23. 1969 Lab IC 725 (727) = 

1968 MPLJ 890 (DB). 

(9) A loan made to a parent or 
guardian for the marriage of his minor 
child is for a purpose which if permitted 
would defeat the provisions of the Child 
Marriage Restraint Act. AIR 1952 Mad 579 
(582) •* AIR 1958 Andh Pra 145 (146) •• 
1958 Andh LT 14 (19). 

CIO) Sale of Malguzari without reser- 
vation of occupancy without necessary 
sanction is void. AIR 1928 Nag 232 (236) 
(DB). 

(11) As an agreement by the tenant to 
pay the landlord the costs if he has to 
defend against a claim seeking to set 
aside the surrender would defeat the pro- 
visions of the C. P. Tenancy Act by pre- 
venting the heirs from exercising their 
rights, it would be an imlawful agreement 
within the meaning of Section 23, Con- 
tract Act. AIR 1918 Nag 178 (179) = 14 
Nag LR 125. • 

(12) Where a person before purchasing 
a tenancy under the Punjab Colonization 
of Government Lands Act, 5 of 1912, en- 
tered into an agreement with others to 
give them possession of one half of the 
lands and half the share of profits in 
consideration of their advancing half the 
purchase money and half the outgoings ft 
was held that the agreement was void 


under Section 19 of the Punjab Act. AIR 
1933 Lah 291 (292) (DB). 

(13) An agreement by a tenant to pay 
the zamindar certain dues over and 
above the usual was held to be void on 
the ground that its intention was to 
defeat the provisions of SMtioas 56 and 
83, U. P. Land Revenue Act. (1913) 36 
All 19 (22, 23) (DB). 


(14) As the object of an agreement by 
the purchaser at a patni sale to re- 
convey the property to the defaulting 
patmdar is to defeat the provisions of 
Section 9 of the Patni Regulation of 
1819 it void. (1910) 14 Cal WN 1031 
(1033) (DB), 

(16) An agreement between the land- 
lord and tenant to increase the rent by 
more than two annas in the rupee con- 
travenes the provisions of Section 29 
of the Bengal Tenancy Act and is void. 
(1897) 24 Cal 895 (896) (DB). 

(16) A contract providing for the re- 
ceipt of selami or premiiun contravenes 
the provisions of Section 7 of the W. B. 
Premises Rent Control Act 17 of I960 
is void. AIR 1955 Cal 442 (447). 

(17) A lease which if permitted would 
have defeated the provisions of the Cal- 
cutta Rent Act was held to be void. 
AIR 1924 Cal 67 (60) = 50 Cal 491 
(DB). 


(18) A contract by a Government ser- 
vant which did not comply with the 
provisions of Section 176 of the Govern- 
ment of India Act of 1936 was held 
void. ILR (1950) 2 Cal 431 (439). 

(19) A contract the object of which 
is to evade the provisions of the For- 
ward Contracts Prohibition Order of 
1944 being illegal and imenforceable, 
damages for the breach of such an 
illegal contract also cannot form con- 
sideration for promise to pay them by 
another contract. The latter contract is 
also illegal and unenforceable. AIR 
1953 Mad 845 (845, 846). 

(20) A contract to pay commission to 
a broker which violates the provisions of 
Section 5 of the Bombay Securities Con- 
tract Control Act, 8 of 1925 is void. AIR 
1953 Bom 98 (101). 

^ (21) A contract for supply of vegetable 
oil and oilcakes at a future date con- 
travenes the provisions of the Vegetable 
Oil and Oilcakes (Forward Contracts 
Prohibition) Qrder of 1944 and is there- 
fore void. ILR (1951) Mad 723 (727, 728) 
(DB) . 

(22) A contract which involves the 
transfer of ration documents was held to 
contravene Madras Rationing Order of 
1943 and therefore void. AIR 1954 Andhra 
51 (52). 

(23) A contract by a Co-operative Cre- 
dit Society to lend money to a non-mem- 
ber is illegflj and cannot be enforced- 
AIR 1929 Lah 330 (331) (DB). 

(24) An agreement to pay a tax prohi- 
bited by an Act of Legislature U void as 
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it would defeat the pfovistoiu of law tf 
pennitted. (1884) 8 Bom 396 (403) (DB). 

(24>A) An affTeement between a co> 
operatiTe Society and one of its membera 
that member will do life Insurance busi- 
ness and the commission will be shared 
between them as calculated to defeat the 
provisions of Insurance Act and hence la 
void. AIR 1068 Cal 146 (160) (DB). 

(34-B) Relinqidshment or an agreement 
to relinquish their rlqhts to share in their 
father's property by the heirs of a Maho- 
medan, on his death, would, if permitted, 
render Section 6 (a) of the T. P. Act 
futile. AIR 1664 Ker 200 (203) 1063 Ker 

LT 1173 (DB). (AIR 1936 AU 673. Dis- 
sented from.) 

(24-C) Affreement whereby risht of 
prior purchase is created is hit by Sec- 
tioii S3 in that if it is permitted, it 
would defeat the proyisions of J and E 
Rinht of Prior Piuchase Act. AIR 1966 
J and K 80 (94) » 1966 Kash LJ 190. 

(^D) Partnership a^^reemcnt auth- 
orising one partner havinf; licence to 
sell E^lisb wine to sell country liquor 
and others having licence to sell country 
liquor to sell E^lish wine. (1968) Cur 
U 778 - 71 Pub LR 122 (Punj). 

(24-E) A partnership formed by a 
dealer in cloth who had obtained licence 
under Madras Cloth (Dealers) Control 
Order (1047) is hit by S. 23 in that it is of 
such a nature that if permitted it would 
defeat the provisions of the Order, spe- 
ciaUy Cl. 4. AIR 1064 Andh Pra 146 
(160, 161) (DB). 

(24-F) Transactions under kuri secu- 
rity bonds in Kuries not reipstered if 
allowed to be enforced would defeat the 
proyisions of Kuries Act (7 of 1107). 1959 
Ker U ISO. 

(24-G) TVhere a transaction is Illegal 
its object beinff of such a nature that. If 
permitted it would defeat the provisions 
of the U. P. (Temporary) Control of 
Rent and Eviction Act the transaction 
would be hit by Section 23 of the Con- 
tract Act. AIR 1959 AU 440 (452). 
A|{reemeiris not void. 

(26) Purchase by decree-holder without 
the pennission of the Court is not void. 

32 Mad 242 (263) (DB). 

(2o) An ain^ement by the parties to a 
contract restiictinq them to have recourse 
only to one of several competent Courts 
way not be yoid under Section 28 but it 
is yold under Section 23. AIR 1960 Madh 

B 120 (121). 

[But see AIR 1944 Mad 47 (48). I 

.. <?7) Althouith a clause to the effect 
tnat payment should be made at a pa^- 

is Inserted in a pronote with 
wto (^ect of brinqinq a suit at that place 
■nu nuu ayoid_the operation of the U. 


P. Aqrieultiirists' ReUef Act the proyisios 

cannot be held to be iUeqal witUn Sec- 

i5 ContMMSt Act AIR 1009 

Leh 408 (40e>. 


(28) Contract to be bound by oath is 
valid, provided Court can administer it 
under Section 8, Oaths Act. AIR 1923 All 
443 (444). 

(29) Agreement, even apart from 
Indian Oaths Act, by parties to a suit to 
abide by statement of witness, who is 
also party to suits, is valid unless fraud, 
etc., can be proved. AIR 1933 AU 861 
(880) = 66 All 39 (SB). 

(30) A debtor has the option to waive 
his right to apply for restoration of pos- 
session under Section 36 of the U. P. 
Encumbered Estates Act and therefore a 
compromise by which he contracts him- 
self put of the right cannot be void on 
the ground that if permitted it would 
necessarily defeat the provision of S 36. 
1940 Oudh WN 1246 (1248) (DB). 

(31) Merely because the Public De- 
mands Recovery Act has not expressly 
permitted the certificate officer to release 
the debtor before detention, it cannot be 
said that he is forbidden by law from 
doing so and therefore the surety boad 
furnished for the release of the debtor 
under such circumstances is supported by 
lawful consideration. AIR 1937 Cal 626 
(628) == ILR (1937) 2 Cal 698 (DB). 

(32) No question of defeating the pro- 
visions of Section 64, Transfer of Pro- 
perty Act will arise if a deed of mortgage 
executed for the consideration payable 
under an unregistered deed of sale is en- 
forced when the sale is in substance only 
an agreement by an auction-purchaser not 
to enforce his rights in respect of the 
property against the mortgagor. (1910) 6 
Ind Cas 681 (682) (DB). 

(33) Although an agreement as between 
the parties make one of them responsible 
for the Government revenue payable by 
the other it cannot relieve the latter of 
his statutory liability for the Government 
revenue and therefore the agreement can- 
not be condemned as one defeating the 
provisions of the law. 1883 Pun Re No. 
139 p. 421 (422) (DB). 

(34) A contract to allow another per- 
son to occupy a bouse and pav compen- 
sation for use and occupation does not 
create any right of lessee in the other 
and therefore cannot be considered as a 
contract which defeats the provisions of 
Section 107, T. P. Act. AIR 1962 All 344 
(346) (DB). 

(35) Where a forward contract was 
entered into at a place which was outside 
the jurisdiction within which such con- 
tracts had been forbidden by a notifica- 
tion extending the provisions of R. 90-G 
of the Defence of India Rules and it was 
also not intended by the parties to per- 
form it either wholly or in part within 
such furlsdiction, it was held that the 
contract could not be declared illegal 
merely because a suit under it had to be 
filed within that jurisdiction on the 
gronnd of the defendant's residence. AIR 
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1954 SC 600 (602) = 1956 SCR 439. (AIR 
1952 Raj 81, Reversed.) 

(36) When the contractor claims pay- 
ment under the several work orders 
under which he executed the contracts 
he cannot be met with the plea that the 
contracts defeated the provisions of the 
Municipal Act 15 of 1932. (1956) 69 Cal 
WN 762 (766). 

(37) Where the object of the acquisi- 
tion of share in the mahal or village in 
which the disputed property is situate is 
not to defeat the law of pre-emption but 
to acquire a preferential right, the ac- 
quisition does not come within the mis- 
chief of Section 23. AIR 1925 AU 358 
(360) = 47 All 424 (DB). 

(38) The export of goods under a per- 
mit issued to another was not opposed 
to the provisions of the Export and Im- 
port Act of 1916 and hence the purchase 
of such export permits was held to be 
not unlawful. AIR 1930 Sind 176 (176) 
(DB). 

(39) Contract for purchase of land en- 
tered into with full knowledge that 
purchaser may hold land in excess of the 
ceiling is not void. AIR 1968 SC 1358 
(1360) = (1968) 3 SCR 706. 

(40) A contract made bv a tenant in 
respect of rent with the landlord is such 
that if permitted, it would defeat the 
purpose and policy of law. 1961 MPLJ 
450 = 1961 Jab LJ 253. 

6. Agreements opposed to personal law 
of parties. — (1) The word ‘law’ in 
Clause (2) of Section 23 means personal 
or customary law. AIR 1939 Rang 305 
(312) = 1939 Rang LR 311 (FB) *• AIR 
1947 Sind 94 (96) » ILR (1946) Ear 380. 
Hindu law. 

(2) Agreement taking away absolutely 
the right to partition of members of 
joint family is unenforceable. AIR 1928 
Oudh 365 (368) (DB). 

(3) An agreement between joint owners 
that on failure of ‘aurosa’ son in one line 
impartible property of family should go 
to the other line where there is an aurosa 
son. would not bind the successors, such 
agreement being contrary to law. (1886) 
9 Mad 499 (499) = 13 tnd App 97 (PC). 

(4) A stipulation as between a husband 
and wife to avoid the marriage on the 
breach of a condition embodied in an 
ante-nuptial agreement between them is 
contrary to the policy of law. 1900 Pun 
Re No. 15, p. 63 (55) *• AIR 1953 Sau 
88 (88) *♦ AIR 1937 Bom 358 (360) « 
ILR (1938) Bom 1 (DB). 

(5) A post-nuptial agreement of sepa- 

ration between husband and wife provid- 
ing for maintenance of wife is neither 
opposed to public policy nor to the spirit 
of Hindu law. AIR 1937 Bom 368 (3M) 

« ILR (1938) Bom 1 (DB) •• AIR 1931 
Nag 197 (198) = 27 Nag LR 281 

AIR 1968 Mad 201 (202, 203) = (1967) 2 
Mad LJ 484 AIR 1962 Bom 35 (37) = 
63 Bom LR 695 •» (1961) 66 Cal WN 


1115 ** AIR 1968 Mad 201 (202, 203) » 
(1967) 2 Mad LJ 484. 

(6) An agreement by a Hindu bride- 
groom not to marry a second wife during 
the continuance of his marriage with his 
first wife, is not immoral or opposed to 
public policy. (1908) 4 Nag LR 86 (90). 

(7) Contract by Hindu to maintain as 

wife a woman who is not his lawfully 
wedded wife, is contrary to public policy 
and consequently unlawful. (1912) 14 

Bom LR 547 (557, 558) (DB). 

(8) An agreement between husband 
and wife made on reconciliation, the ob- 
ject of which is to put an end to the 
present separation, is not opposed to 
public policy even if it contemplates a 
future separation and promise for main- 
tenance in that event. AIR 1945 Mad 36 
(37). 

(9) Contract by a wife to suspend the 
operation of her maintenance decree for 
some time to give opportunity to husband 
to prove his willingness to m aintain her 
properly is not opposed to public policy. 
AIR 1944 Mad 17 (18). 

(10) In absence of proof of absence 
of custom, contract to compensate hus- 
bwd for expenses of his marriage upon 
his consenting to divorce wife is not void. 
AIR 1925 Nag 111 (114). 

(11) Custom laying down particular 
mode of inheritance with r^ard to pro- 
perty held by ladies of zamindar's family 
and derived from the zamindar is not 
opposed to public policy. AIR 1916 Mad 
102 (107) (DB). 

Muhammadan law. 

(12) In Muhammadan law marriage is 

a mere civil contract and an ante-nuptial 
agreement between the wife and her hus- 
band, that the husband would be liable 
to pay for her maintenance in case of 
dissension between them, is valid. AIR 
1932 Lah 66 (66) •• AIR 1950 Cal 304 
(305) = ILR (1951) 1 Cal 476 (DB) •• 
AIR 1939 Lah 165 (166, 166) •* AIR 1921 
All 152 (153) 43 All 650 (DB). 

[But see U913) 37 Bom 280 (282. 283) 
(DB).] 

(13) An ante-nuptial agreement which 

confers a right on the wife to get divorce 
in^ the event of the husband bringing 
without her consent other wives to stay 
with her is not void. AIR 1955 Assam 
153 (153) » ILR (1955) 7 Assam 1 

(DB). 

(14) An ante-nuptial agreement by a- 
Muhammadan husband not to contract a 
second marriage is not illegal nor invalid 
as immoral or opposed to public policy 
or in restraint of marriage. AIR 1920 Low 
Bur 69 (60) = 10 Low Bur Rul 194. 

(15) An agreement by a Muh amm adan 
who had married two wives, to give main- 
tenance to one of them living separately 
due to disagreement, is valid. AIR 19^ 
Oudh 303 (303, 304) » 3 Luck 603 (DB). 

(16) A post-nuptial agreement between 
a Muhammadaa couple which deprives 
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the husband of his independent volition 
and earnines and provides for his imme- 
diate divorce and realisation of denmo- 
hur from him in case of breach of agree- 
ment is void. ('76) 16 Ben^ LR (App) 6 

( 7 ). 

(17) Ajn^ement for desertion on hus- 
band’s second marriage is opposed to 
Muhammadan law. AIR 1936 Lab 902 
(903). 

(18) An agreement by a Muhammadan 
husband with his wife to the effect that 
he would lead a respectable life and live 
in a bouse approved by wife and her 
parents and in case of default the wife 
could divorce is valid and not opposed to 
public policy. AIR 1936 Lah 716 (717) •• 
AIR 1966 Cal 466 (467) = 1966 Cri LJ 
983 . 

(19.) Even if the parties be Muhamma- 
dans whose personal law allows wife to 
procure a divorce an agreement to ad- 
vance money to a married woman to en- 
able her to procure a divorce in a Court 
(rf law and marry the plaintiff is void as 
the obiect and consideration of such an 
agreement is unlawful and opposed to 
pubUc policy. (1887) 1887 Pun Re No. 
46, p. 97 (99, 100). 

(20) There is nothing in the Muham- 
madan husband's promise to pay a cer- 
tain sum of money for the personal ex- 
poses of his wife during his life time 
which can reasonably be regarded as 
opposed to public policy. AIR 1929 Lah 
660 (661) = 11 Lah 85 (DB). 

(21) Charge created by a Muhamma- 
dan on imknown shares of one of his 
heirs is invalid under Section 23, as it 
defeats the provisions of Muhammadan 
law. AIR 1933 All 934 (937) (DB). 

(22) It is imlawful for a Hindu to 
make a dedication in favour of a mosque 
as it is unlawful for an unbeliever to 

a wakf’ in favour of a mosque. 
(1912) 16 Cal WN 114 (116) (DB). 

^^-A) A contract for purchase of im- 
movable property entered on behalf of a 
Mu hamm adan minor by his guardians is 
not unlawful. Under the Muhammadan 
^rscmal law, the guardian is not prohi- 
gted from entering into such contract 
However, the minor on attaining the 
majonty can revoke such contract by 
wowing that the agreement was void as 
vcDQor had obtained the money fraii« 
onlently from his guardian and can re- 
wer the money by virtue of Section 65 
of the Contract Act. (1964) 2 Andh WR 
188 - (1964) 2 Andh LT 180 (DB). 

(22-B) Agreement to maintain illegiti. 
yate child — Consideration is not imlaw* 
5 “. weemcnt is not void. AIR 1966 
Rk! 168 (164) = 1966 Raj LW 195. 

^ boqtiest to some of the heirs 
a Mahomedan, if not consulted to by 
ro a iriln g heirs after the death of the 
■itator ia not valid under the Mahome- 


dan Law. AIR 1964 Ker 200 (202) ■■ 

1963 Ker LT 1173 (DB). 

(22-D) Where in a partition suit by a 
Muhammadan lady against her co-heirs a 
preliminary decree was passed defining 
the shares of each of them and the co- 
heirs transferred their interest, the trans- 
fer was not opposed to Muhammadan 
Law. AIR 1966 Andh Pra 361 (368) » 
(1966) 2 Andh WR 121. 

Buddhist law. 

(23) According to Buddhist law. a 
l^an is forbidden by his law, that is 
the Vinaya, to engage in trade. Therefore, 
purchasing or selling property by rahan 
w opposed to Section 23. AIR 1939 Rang 
305 (312) = 1939 Rang LR 311 (FB). 

(24) Neither the object nor considera- 

tion of sale to Buddhist monk is im- 
moral within Section 23. AIR 1929 
Rang 354 (363) = 7 Rang 677 (FBI. 

(AIR 1928 Rang 3, Overrul^.) 

Parsi law. 

(25) An agreement between a Pars! 

husband and wife for their living sepa- 
rate is lawful and binding. AIR 1921 Bom 
399 (400) = 45 Bom 318 •• (1899) 23 

Bom 279 (280. 281). 

(26) A_ Parsi wife is not precluded 
from claiming future alimony under Sec- 
tion 40, Parsi Marriage and Divorce Act 
even if she had consented in the divorce 
proceedings to give up her future main- 
tenance and that consent is embodied in 
the order of the Court AIR 1945 Bom 
537 (542). 

Christian law. 

(27) Promise by Christian to marry 
another when the person is already a 
married person is void. AIR 1926 PC 27 
(27). 

Jewish law. 

(28) Where In a suit on contract one 

of the parties who are Jews allege that 
the contract is void under the Jewish law 
the Court must go into the allegation 
and determine what is the personal law 
which applies. AIR 1946 Cal 90 (107) « 
ILR (1944) 2 Cal 201. ’ 

7. Fraudulent agreements. — ( 1 ) To 

acquire gains by fraud is an essential 
condition for the application of illustra- 
tion (e) of Section 23. AIR 1963 Him Pra 
3 (6). 

(1-A) Agreement between two persons 
to commit fraud on third party is void 
AIR 1930 AU 732 (733) = 52 All 1001 
(DB). 

(2) Where the object of agreement Is 

to conceal actual Sivai amdani and so to 
reduce assessment of land revenue the 
agreement is fraudulent. AIR 1923 Nag 
76 (76). ^ 

(3) An agreement the consideration of 
which is to perpetuate fraud to defeat 
the creditoi^ having decree is not enforce- 
able. AIR 1923 All 504 (505. 607) ^ 46 
Ail 396 (DB). (Bond.) 

(4) ^ An agreement to prefer some credi- 
tors in order to obtain &eir consent to 
A compoaitioii between debtor ciedi> 
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tors, is void being fraudulent. AIR 1939 
Sind 33 (33, 34) = ILR (1939) Ear 147 
(DB). 

(5) Creditor agreeing not to sue one 
co-debtor if latter helped in realization 
of the debt from others and to refund 
deposit if realization made — Agreement 
is unenforceable. AIR 1920 Cal 516 (516) 
(DB). 

(6) Where A, a stranger, who advanced 
money to three widows to enable them 
to make false claim of inheritance against 
rightful heir B, got the entire control 
of suit and under threats of prosecuting 
the suit to his ruin, induced B to enter 
into compromise of suit by virtue of 
which the widows were to withdraw the 
suit on B executing a bond to A for large 
sum in discharge of debts alleged to be 
due from widows to A, it was held that 
the bond was invalid and fraudulent as 
against B- (’73-74) 1 Ind App 241 (267) 
(PC). 

(7) A sale made by a person with the 
ob.lect of defeating a probable execution 
against him is not necessarily one made 
with a fraudulent and unlawful obfect. 
(’79-80) 4 Bom 70 (73) (DB). 

(8) An agreement providing that the 
judgment-debtor should pay the decretal 
amount with interest subsequent to the 
date of decree although the decree did 
not award interest, is not fraudulent. ('77- 
78) 3 Cal 602 (609) = 5 Ind App 78 
(PC). 

(9) Where the intention to deceive the 
Court by the execution of a document, 
if at all there is any, is there only in a 
secondary sense, the primary purpose of 
such execution being the rightful recovery 
of possession, the document cannot be 
said to be vitiated by an intention to 
practise fraud upon the Court. AIR 1949 
Cal 204 (206). 

(10) Where the fraudulent purpose has 

been effected the maxim in pari delicto 
potior est conditio possidentis will apply 
and the Court will help neither party. 
AIR 1925 Oudh 120 (123) = 27 Oudh 

Cas 175 (DB) •• AIR 1957 Andh Pra 781 
(784) ** (1909) 36 Cal 874 (881). 

(11) Where the object of a clause in a 
partition deed between plaintiff and de- 
fendant on the basis of which the suit 
for contrihution has been filed is rooted 
in fraud perpetrated by a plaintiff on a 
third person, the court would not rendei 
any assistance to the plaintiff to recover 
the share of money agreed to be paid by 
the defendant. (1951) 4 Sau LR 188 (191, 
192). 

(12) Where the plaintiff in apprehen- 
sion that if he himself applied, he would 
not be granted a site by the Government 
set up some one else to apply for the site 
with the intention of appropriating the 
same himself: it was held, that it amount- 
ed to playing a fraud on the Govern- 
ment and the transaction being void the 
pla^tiff could not succeed in getting 




back the site on the ground that it was 
a benami transaction. AIR 1954 Mad 811 
(813) = ILR (1954) Mad 1195 (DB). 

(13) Omission to mention word ’'frau* 
dulent” in pleading — Still it is open 
to the Court to examine contract as 
whole and see whether it falls wi thin 
mischief of Section 23. AIR 1943 Nag 260 
(262, 263) » ILR (1943) Nag 565 (DB), 

(14) Where a case put forward in the 

trial Cotud was that the agreement hi 
question was void as being opposed to 
public policy: Held that on same facts it 
could be attacked as fraudulent in revi- 
sion. AIR 1939 Sind 33 (34) » ILR 

(1939) Ear 147 (DB). 

(15) Where the vendor never pleaded 
that the bargain of sale was unfair or 
unrighteous, an argument on this basis 
is not open to a third party who has no 
cause to complain in this matter. AIR 
1947 AU 110 (114) = ILR (1947) All 321 
(DB). 

(16) Where the buyer himself knew 
full well that the seller bad no title and 
entered into the transaction with full 
knowledge of want of title the contract 
was invalid being fraudulent involving 
injury to the person or property of 
another. AIR 1967 Mad 461 (463)^(1967) 
2 Mad LJ 166. 


(17) Agreement between two firms ac- 
cording to which Firm A is to submit 
tender for Government contract for 
higher amount and Firm B is to pay 
certain amount to A if B’s tender is ac- 
cepted is neither fraudulent nor opposed 
to Public Policy. AIR 1963 Him Pra 3 
(4, 5). 

(18) Where fraud might have been 
contemplated but not perpetrated, the 
defendants should not be allowed to 
perpetrate a new fraud. AIR 1960 ^ 
213 (217) « (1960) 1 SCR 861. 

(19) Sale of property brought about 
with the Knowledge of the prior agree- 
ment to sell it to another is fraudulent 
and the purchaser under the agreement 
can resist the claim ot the transferee 
under such sale. (1966) 79 Mad LW 368 
= ILR (1967) 3 Mad 660. 


8. Injury to the peraon or property. — 

(1) Where one of the objects of an 
agreement was to deal with the minor's 
interest in property held that it involved 
and implied injury to the property of 
the minor and consequently the agree- 
ment was imlawful. (1935) 61 Cal LJ 88 
(89, 90). 

(2) The case of a mortgage by a pei^ 
son who has only a right to half and 
not the whole of the property mortgagad 
is not governed by Section 23 at all and 
therefore not void on the ground that it 
injures any person or his property. (1908) 
12 Cal WN 94 (96) (DB). 

(S) A contract to give a son in adop- 
tion in consideration of the natni^ 
parents receiving an annual allowance 
during tiieir Uvea If permitted would 
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inyolve an injury to the person end pro> 
party of the adopted son. (1874) 13 Benit 
LR (App) 42 (43). 

(4) Affreements which are calculated to 
prevent a person from enjoyinj? a funda- 
mental right and which compel him to 
seek redress in a Court of law are bad 
and unlawful. AIR 1954 Orissa 80 (86) « 
ILR (1953) Cut 691 (DB). 

(6) A contract to prepare and supply 
copies of a picture produced in Elngland 
is not vitiated on the ground that it 
involves injury to the properly of another. 
AIR 1920 Bom 84 (85) = 44 Bom 720 
(DB). 

(6) Suit raising dispute relating to right 
of shebait to manage endowed property 
^ Compromise agreement dispensing with 
consultation of family members, providing 
for management by both plaintiff and 
defendant and for appointment of she- 
baits after plaintiff and defendant 
Compromise is not agreement causing in- 
jury to property of another. AIR 1965 
Pat 33 (37, 39) (DB). 

(7) There is nothing wrong in the two 
pa^es, agreeing to obtain the land in 
front of their respective shares of the 
building for the purpose of using that 
particular portion of the land in front 
of their building. AIR 1968 All 79 (81). 

(8) The word "injury'’ as used in the 
fourth clause of Section 23 means crimi- 
nal or wrongful harm. Loss which 
ensues to a trader as a result of 
competition by a rival trader is not 
"injury" within meaning of the fourth 
clause. AIR 1963 Him Pra 3 (9). 

(9) Where the buyer himself knew full 
well that seller had no title and entered 
into transaction, the contract was invalid 
being fraudulent involving injury to the 
person or property of another. AIR 1967 
Mad 461 (463) = (1967) 2 Mad LJ 166. 

•. Immoral agreementa. — (1) Word 
"immorality” is confined only to sexual 
immorality. AIR 1960 SC 781 (798) »» 
(1069) Sapp (0) SCR 406 *• 1969 Ker 
U 620 « 1969 Ker LR 860 ** (1921) 60 
Ind Gas 727 (728) (Lah). 

[But see AIR 1959 Andh Pra 370 (376) 
(DB) •• (*65) 1966 Ra| LW 230 (231) •* 
1910 Punj LR No. 189 p. 538 (539) .1 

(1-A) Where a transaction, though com- 
pleted, was intended to be for considera- 
tion, it can be impeached if the consi- 
deration is immor^, and it makes no 
difference whether the transaction is exe- 
cuted or executory. (1905) 28 Mad 413 

(418) (DB) ** AIR 1947 Bom 198 (203) => 
ILR (1947) Bom 206. 

(2) Whm object of transfer is immo- 
ral, no interest in property passes. AIR 
1988 Bom 209 (212) (DB) ** AIR 1916 
Gal 266 (269) -> 43 Cal 115 (DB). 

[See however AIR 1958 Gal 713 (719).1 
(8) Court has power to dismiss a 
claim which la talntarf with immorality, 
flinugh such a plea may not be taken by 


either party. AIR 1930 Mad 547 (549) ** 
AIR 1933 Mad 187 (189). 

(4) Where the pronote under which 
money is borrowed for an immoral pur- 
pose contains no recital as to the pur- 
pose, proof of the knowledge of the credi- 
tor about the immorality of the purpose 
is necessary to hold that the pronote is 
viUated. AIR 1922 Mad 181 (182, 183) = 

46 Mad 778 (DB). 

(5) Where the consideration for a pro- 

note is immoral, the question whether the 
consideration failed or not would be im- 
material, as the agreement would be void 
xmder Section 23. (1908) 13 Mad LJ 7 

(8). 

(6) A lease of a house for running a 
brothel is not only an act forbidden by 
statute but also an immoral act under 
Section 6 (h) (2) of the Transfer of Pro- 
perty Act read with Section 23 of the 
Contract Act. AIR 1958 Cal 713 (719). 

(7) An amount paid by a person to the 
husband of a woman to make him grant 
her divorce is money paid for an illegal 
or i mm oral purpose and cannot be re- 
covered from the woman. AIR 1956 Nag 
160 (160) = ILR (1955) Nag 870. 

10. Past aud future cohubitalion. — 

(1) Future cohabitation is immoral con- 
sideration. Agreement having such con- 
sideration is void. AIR 1933 Bom 209 
(211) (DB) AIR 1925 All 437 (438) = 

47 All 619 (DB) •* AIR 1924 Mad 159 

(169) (1903) 13 Mad LJ 7 (12). 

(2) Although future cohabitation can- 
not support a promise as being immoral, 
vet there is nothing wrong in a promise 
made in consideration ol past cohabita- 
tion. AIR 1943 Mad 253 (253) ** AIR 
1947 Bom 198 (201) = ILR (1947) Bum 
206 (DB) *• AIR 1940 All 385 (385) = 
ILR (1940) All 371 (DB) AIR 1938 Pat 
502 (503, 504) = 17 Pal 308 (DB) •• AIR 
1930 Mod 956 (960) (DB). 

[But see AIR 1952 Punj 293 (293) •• 

AIR 1933 Bom 209 (211) (DB) *• AIR 
1930 Mad 239 (239, 240) •* AIR 1924 
Bom 135 (136) (DB) •• AIR 1920 Bom 
142 (143) = 44 Bom 542 (DB) »* AIR 
1968 Mad 392 » (1968) 2 MLJ 153.1 

(3) Where an agreement to pay future 
maintenance is in consideration of the 
past cohabitation, the mere possibility 
that future cohabitation might also have 
been in the contemplation of the parlies 
will not render the agreement void- 
AIR 1953 Mys 33 (35) = ILR (1953) Mys 
117. 

(4) Where a pronote is given durii^ 
the continuance of cohabitation there is 
no presumption that the consideration is 
future cohabitation and is therefore, 
given for an immoral piupose. (1903) 
13 Mad L Jour 7 (9). 

(5) Where a bond executed for pay- 
ment of loan is taken by creditor in 
name of his concubine’s mother, debtor is 
not entitled to plead unenforceahility due 
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to immoral consideration. AIR 1920 Mad 
198 (201) (DB). 

(0) Where adultery was not without 
consent or connivance of the husband, a 
contract, lor which such adultery forms 
the con.sideration, is not illegal. AIR 
1928 Pat 375 (386). 

II- Pro-stituflon.— (1) Money lent for 
the purpose of assisting the borrower to 
visit brothels and bring in prostitutes 
cannot be recovered in a Court of law. 
AIR 1918 Cal 399 (399, 400) (DB). 

(2) No suit would lie by an adopted 
daughter of a dancing girl for accounts 
or a share in the profits of an immoral 
and illegal partnership. AIR 1939 Mad 
139 (142) = ILR (1938) Mad 789. 

(3) Knowingly letting a bouse to a 
prostitute with the object of her carry- 
ing on therein prostitution is immoral 
and contrary to public policy. (1909) 31 
All 58 (.58) (DB) •• AIR 1921 Cal 486 
(487) (DB) •* 1904 Pun Re No. 65 p. 185 
(185). 

[See 1898 Pun Re No. 2 (3) (DB).l 

(4) Where there was no proof that 
the lessor let out his house with the 
knowledge that it was to be used by the 
tenant to carry on her business of prosti- 
tution and while the tenant was in pos- 
.session it was purchased by a third party, 
it was held that the purchaser could re- 
cover possession of the house through a 
suit. 1955 All LJ 634 (635). 

(5) A custom among the prostitutes 
that if one of them contracts a marriage, 
she forfeits all rights in her original 
family, in other words, that she becomes 
practically an outcaste, is opposed to 
public policy and is immoral and conse- 
quently unenforceable in the British 
Indian Courts. AIR 1928 Lah 516 (520) = 
9 Lah 428 (DB). 

12. Pnblle policy. — (1) A contract 
which is opposed to public policy cannot 
be enforced by either of the parties to 
it. AIR 1923 Mad 626 (628) (DB). 

(2) Public policy requires that men of 

full age, and competent understanding, 
shall have the utmost liberty of contract- 
ing and that their contracts, when enter- 
ed into freely and voluntarily, shall be 
valid and that Court should not interfere 
with this freedom of contract. AIR 1025 
Oudh 120 (124) = 27 Oudh Cas 175 
(DB). 

(3) What is for the good of the com- 

mimity and therefore necessary on the 
ground of public policy must fluctuate 
and vary with the circumstances of the 
time. AIR 1940 Bom 369 (372, 373) = 

ILR (1941) Bom 71 (DB) •• (1961) 3 

Orissa JD 190. 

(4) Rules of public policy do not be- 
long to a fixed or customary law; they 
are capable on proper occasions of ex- 
pansion and modification. AIR 1957 Cal 
336 (341) (DB). 


(5) The question whether a contract is 
opposed to public policy or not is to be 
decided on general principles only, and 
not by any consideration of the terms of 
particular contract. (1909) 32 Mad 186 
(190) (DB). 

(6) A contract may be invalid because 
its substance or purpose is contrary to 
public policy or because of its coerciye 
method of procurement, which is con- 

t^^^ublic policy. AIR 1945 Cal 218 

(7) The expression “public policy" 
means and includes a wide range of 
topics such as trading with the enemies 

tunes of war, stifling prosecutions, 
champerty and maintenance and various 
other topics which include certain recog- 
nised matters. AIR 1947 Sind 94 (96) = 
ILR (1946) Kar 380 (DB) •• AIR 1959 
Madh Pra 131 = 1960 MPLJ 334 (FB), 

(8) The Courts ought to be very cauti- 
ous in deciding a question of public 
policy, and though with the development 
of public opinion and morality, the doc- 
trine must be applied with necessary 
variation, each case has to be decided on 
its own facts. AIR 1931 Pat 22 (24) (DB) 
•* AIR 1959 SC 781 (794, 796) = (1059) 
2 SCR (Sapp) 406 •• AIR 1959 Madh Pra 
151 = I960 MPLJ 334 (FB) •• ILR 
(1962) Cut 266. 

(8-A) The term ‘public policy' does not 
admit of ^y definition. It is equivalent 
to the policy of the law.’ Whatever tends 
to injustice of operation, restraint of 
liberty, commerce and natural or legal 
right; whatever tends to the obstruction 
of justice or to the violation of a statute 
and whatever is against the good morals 
~ When made the object of a contract 
IS against a public policy and therefore 
void and not susceptible of enforcement. 
AIR 1964 Andh Pra 465 (467) = (1964) 
1 Andh WR 248. 

(8-B) Obiter- — The cpiestion whether 
the doctrine should or should not be ap- 
plied to han^ul tendencies does not de- 
pend on Section 23. If the Courts come 
to reg^d the doctrine of public policy as 
extending also to hannful tendencies then 
if the object of any contract has harmful 
tendencies the contract would be void as 
contrary to public policy. AIR 1959 Madh 
Pra 161 (166, 168, 169) = 1960 MPU 

334 (FB). 

(9) Fine-spun speculations of social re- 

formers or visionary theorists cannot con- 
stitute the ground on which the Court 
can reach any conclusion as to what is 
contrary to public policy. It is to be 
decided on well establish^ principles of 
law. AIR 1954 Orissa 17 (20) = ILR 

(1953) Cut 558 (DB). 

(10) The doctrine of public policy can- 
not be extended beyond the classes of 
cases already covered and the courts can- 
not invent a new head of public policy. 
^R 1947 Sind 94 (96) = ILR (1946) Kar 
380 (DB) *« AIR 1954 Orissa 17 (2d) 
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ILR (1963) Gut 668 (DB) •* AIR 1934 
Cal 328 (339) « 61 Cal 80 (DB) •* AIR 
1931 Pat 22 (24) (DB) •• AIR 1023 Gal 
164 (166) (DB) ** (1911) 6 Low Bur Rul 
1 (2) (DB). 

[Sm however ILR (1962) Gut 266 ** 
(1961) 3 Orissa JD 190.1 

(11) A person who asks a deed to be 
declared invalid as beins opposed to pub- 
lic policy must prove the grounds which 
would brina it under Section 23. AIR 1941 
Mad 727 (730). 

(12) A transaction, to be void as beina 
aaainst public policy, must be found as 
a fact, in its inception, to amount to or 
involve an illeaalitv or be of such nature 
that, if permitted, it will defeat the pro> 
visions of the law. (1902) 4 Bom LR 948 
(950) (DB). 

(18) The plea that a contract is void 
as beina opposed to public policy and 
illeaal, may be raised for the first time in 
arauments though not pleaded. AIR 1923 
Mad 626 (627) (DB). 

(14) The ouestion of public policy is 
one of law and even when the facts have 
not been fully pleaded by the parties, the 
Court will deduce them from evidence 
and apply the doctrine of public policy. 
(1910) 6 Naa LR 148 (151) *• AIR 1066 
SC 166 (169, 171) » (1964) 7 SCR 746. 

1 15) Plea as to deed being invalid as 
opposed to public policy is one of mixed 
law and fact and cannot be raised for 
first time in second appeal. AIR 1941 Mad 
727 (731). 

(16) If in contract part of consideration 
is void as being opposed to public policy, 
or one of its essential comUtions could 
not be complied with, then it becomes 
unenforceable. AIR 1918 Bom 170 (170) 
» 42 Bom 339 (DB). 

(17) Money paid imder agreement op* 
posed to public policy can h« recover^ 
AIR 1918 Cal 409 (410) (DB). 

(18) Sections 23, 26 and 27 of the Con- 
tract Act cannot be regarded as exhaust- 
ing all instances of agreements which are 
contrary to public policy. AIR 1924 Oudh 
404 (405) » 27 Oudh Gas 100. 

(19) The following agreements have 
been held to be opposed to public policy* 

(a) Contract for wholesale supply of 
lice in contravention of terms of 
license. AIR 1923 Mad 626 (628) 
(DB). 

(b) Agreement that jufiKnaent-debtor 
should pay Rs. 6 out of Rs. 41 of 
his salary to decree-holder. AIR 
1941 Bom 389 (392) - ILR (1941) 
Bom 415. 

(e) Contract to sell not less than cer> 
tain Quantity of intoxicating drugs 
every year. (1906) 3 All U 802 
(804) ** 1963 Ker U 19. 

id) Agreement by father to give up 
entirely the curtody and control 
ef Us cUld to mother* AIR 1928 
Cal 000 (001) - 65 Cal 730 (DB). 


(e) Transfer of decree with object to 
defraud other creditors. AIR 1924 
Mad 189 (191) (DB). 

(f) Alienation of swastivachanam ser- 
vice inam lands. AIR 1922 Mad 197 
(198) = 46 Mad 620 (FB) •• 
(1962) 1 Andh LT 479. 

(g) Arrangement to secure one creditor 

advantage over others. (1906) 16 

Mad LJ 418 (419) (DB) 1961 
Ker LJ 656 = 1961 Ker LT 646. 

* (h) An agreement by the partner who 
holds the non-transfcrable contract 
for carrying mails to transfer it 
to the other partner or to con- 
tinue the contract for the other 
after dissolution of partnership. 
AIR 1943 Nag 260 (262. 263) = 

ILR (1943) Nag 565 (DB). 

(i) Agreement to appoint head of State 
who is not amenable to the juris- 
diction of court as an arbitrator. 
ILR (1953) Trav-Co 974 (990). 

fj) Contract involving transfer of ra- 
tion documents in contravention 
of Section 13, Madras Rationing 
Order of 1943. AIR 1954 Andhra .51 
(52) ** AIR 1067 SC 744 » (1967) 
1 SCR 293. 

Yk) Contract to alienate that which is 
in the nature of a personal grant 
and without permission of the 
Tahsildar as required bv a term of 
that grant. AIR 1954 Mad 811 
(813) = ILR (1954) Mad 1195 
(DB). 

(1) An agreement to confer exclusive 
perpetual right to perform reli- 
gious services for the whole vil- 
lage. AIR 1951 Kutch 56 (58). 

fm) Agreement to waive benefit con- 
ferred by Section 60 (i), Civil P. 
P. C. AIR 1950 Bom 166 (157) »- 
ILR (1950) Bom 185. 

In) Contract of service which in sub- 
stance amoimts to nothing but serf- 
dom. AIR 1958 Madh Pra 367 
(368). 

fo) Transfer of a right to sue which is 
personal to transferor. AIR 1917 
Lab 222 (223)- 

Yp) A contract of insurance effected by 
a person on the life of another 
when he has no insurable interest 
in the life. AIR 1941 Lah 33 (34) 
(DB). 

(q) Partnership agr^ment authorising 
one partner having licence to sell 
Rngl^h wine, to sell country liquor 
and others having licence to sell 
coimtry liquor to sell English wine. 
(1968) Cur LJ 776 = 71 Pun LR 
122 (Punil. 

|r) Agreements tending to Injure the 
public service. AIR 1964 Andh Pra 
465 (467) » (1964) 1 Andh WR 
248. 

fa) Formation of patnership by dealer 
ha cloth with licence under Mad- 
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ras Cloth (Dealers) Control Order 
(1947). AIR 1964 Andh Pra 145 
(151) = (1963) 2 Andh WR 466 
(DB). 

(t) Execution of decree of divorce ob- 
tained from foreign court by bus- 
band whose marriage was solem- 
nized in Goa. AIR 1967 Goa 113 
(116) (DB). 

(u) Tenant contracting himself out of 
rights conferred by statute solely 
enacted for benefit of tenants. AIR 
1965 Andh Pra 86 (90) = (1965) 1 
Andh LT 132 (DB). 

(v) Sub-letting of phone in contraven- 

tion of conditions. AIR 1968 Andh 
Pra 315 (318) = (1968) 2 Andh 

WR 267. 

(w) Compromise decree dividing 

amount of pension between parties 
to .suit. AIR 1959 Pat 17 (20) = 

1958 Pat LR 343 (DB). 

(x) Contract to serve on Rs- 2 p. m. for 
112 months. AIR 1958 Madb Pra 
367 (368) = 1958 MPLJ 657. 

(20) The following agreements have 
been held to be not opposed to public 
policy; — 

fa) Contract whereby Government 
agreed to establish telegraph office 
ill certain locality, on the mer- 
chants of locality imdertaking to 
make good loss in its undertaking. 
AIR 1938 Cal 161 (163, 155) = 

ILR (1938) 1 Cal 463 (DB). 

(aa) Contract entered into in violation 
of Rule 178 (4) of Central Excise 
Rules (1944). 1968 Ker LR 405 == 
1968 Ker LJ 769. 

(b) Contract for sale and purchase of 
sovereigns. AIR 1920 Bom 251 (254, 
255) = 44 Bom 6 (DB). 

(bb) Contract absolving party from 
liabilities under the contract if the 
claim was not enforced within cer- 
tain period. AIR 1962 J and K 16 
(16, 18). 

fc) Agreement to pay remuneration for 
effecting settlement of civil dis- 
pute. (1912) 16 Cal WN 480 (481. 
482) (DB). 

(cc) An agreement between two firms 
according to which Arm **A” is 
to submit tender for Government 
contract for higher amoimt and 
Firm “B” is to pay certain amount 
to A if B*s tender is accepted. AIR 
1963 Him Pra 8 (9). 

Id) Contract by carrier, exempting 
himself from liability for neglig- 
ence. (1909) 32 Mad 95 (107) (SB) 
*• AIR 1966 Cal 262 (269) (DB) 

•• AIR 1962 Cal 644 ** AIR 1960 
Assam 71 (72, 75, 76j= ILR (1967) 
9 Assam 443 (DB). 

[But see AIR 1962 Cal 311 (323).] 


fdd) Partnership formed to carry on 
Government contract which ex- 
pressly prohibited assignment or 
sub-letting of contract — Not 
illegal on ground of public policy 
AIR 1967 Mad 449 (450) ^ (1967) 
1 Mad LJ 168 (DB). 


fe] Risk note exonerating railway com- 
pany from liability except for loss 
of complete package. AIR 1918 
Cal 796 (797) (DB). 

lee) Partnership agreement to carry on 
transport business with vehicles be- 
longing to a partner or to the firm 
on the authorisation of permits 
held by a partner. AIR 1966 Madb 
Pra 13 (17) * 1965 MPLJ 644 

(DB) *• AIR 1969 SC 493 (496, 

496). (AIR 1967 Mad 100, Re- 
versed; AIR 1963 Mad 413 and 

AIR 1962 Andh Pra 14. Over- 
ruled.) 


(f) Sale of jaimanka brit AIR 1924 
Pat 321 (322). 

fff) Agreement between parties to sub- 
mit a single tender to Government 
at an agreed rate to avoid com- 
petition. ILR (1962) Cut 266. 

fg) Insurance policy covering risk of 
death by suicide. AIR 1946 Oudh 
162 (160) = 20 Luck 194 (DB) *• 
AIR 1968 J and K 39 (44) * 1967 
Kash LJ 144. 


(gg) Contract to supply iute to foreign 
finn — Supply dependent upon sel- 
ler obtaining quota and licence 
from Government — Contract not 
subject to any term that contract 
was subject to quota or license — 
Quota and licence not obtained — 
Jute not supplied — Aibitration 
award awarding damages against 
sellers — Contract and award held 
not against public policy. AIR 1960 
Cal 702 (708) = 64 Cal WN 616 
(DB). 

(h) Custom of Dhadwai cbai^rin^ cer- 
tain percentage on commodities 
sold is not opposed to public policy. 
AIR 1927 Nag 89 (96). 

(i) Marriage performed outside British 
India to evade provisions of Sarada 
Act. AIR 1940 Mad 901 (902). 

(3) Partition suit among co.sharers — 
Award — Clause that none of such 
co-sharers should acquire interest 
in tenancy falling to share of 
another and on such acquiring to 
trs^fer it to such co-sharer wittioul 
price — Provision held, was not 
opposed to public policy. (’M) 163 
Ind Cas 347 (350) (Cal). 

fk) Sale of calf for less amount re- 
serving right of pre-emption and 
on condition not to castrate with 
provision for damages for breach. 
AIR 1915 Cal 53 (54) (DB). 

(1) Promissory note executed to induce 
witness to give evidence fa execu- 
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tant’i favour. AIR 1914 Mad S66 
(367) (DB). 

(m) An affreement by a widow not to 

claim enhancement of the main- 
tenance. AIR 1924 Mad 687 (688) 

« 47 Mad 308 (DR). 

(n) Contract of pre-emption in United 

Provinces. AIR 1924 All 400 (40S, 
404) 46 All 333 (DB). 

|o) Rule providing that on death of 
■hare-holder his le^al representative 
fhould apply for transfer of shares 
in his name, else shares would not 
vest in him is reasonable. AIR 1926 
Mad 785 (786). 

(p) Aftreement by person appointed as 
deputy of min or khatib to pa^ 
money in consideration of his ap- 
pointment. (1910) 8 Ind Cas 745 
(745) (Mad). 

(a) Agreement to withdraw application 
for licence to carry mails in con- 
sideration of payment of money 
by a competing applicant. AIR 
1946 Mad 289 (290, 291). 

(r) An agreement by an executor to 
receive remuneration for services 
rendered by him, not from the 
estate but from third person. (1895) 
22 Cal 14 (20) (DB). 

Cs) Loan of money to aid litigant not 
for the purpose of getting the pro- 
perty recoyered but only with a 
condition for refund of money ac- 
tually adyanced. AIR 1954 Hyd 98 
(103) = ILR (1953) Hyd 711 (DB). 

(t) Agreement by member of ioint 

Hindu family to take a share 
lessened to ^e extent of the cost 
Incurred on his higher education. 
AIR 1954 Nag 361 (354, 365) == 

ILR (1654) Nag 479 (DB). 

(u) Loan advanced by Goyemment with 
a condition that the amount is re- 
coyerable as arrears of land reve- 
nue. AIR 1956 Bom 305 (311) » 
ILR (1956) Bom 654 (DB). 

|vf Gnit fund not involving any risk, 
■pecul ation or uncertainty. 1958-1 
Andh WR 456 (457) ~ 1958 Andh 
LT 167. 

iv] Agreement to bring suit ip one 
oply out of two Courts having 
fnrisdiction Is not opposed to pul> 
He policy. AIR 1946 Lah 67 (61) = 
|LR (1945) Lah 281 (FB). (Per 

Mahajan J.) •« AIR 1968 Mad 194 
fl94) - (1967) 1 MLJ 299 •• AIR 
lOM Pat 44 (46) = 1967 BLJR 164 
(DB). (AIR 1956 Madh B 120. Not 
foU.) •• AIR 1968 Raj 89 (93, 94) 
1967 Raj LW 129. (AIR 1966 Madh 
B 120, DisMnted from.) •• 1960 
MPU 1859 (DB). 

fs] Agreement in a compoundable case 
to py money in lieu of other party 
Mfeeing to drop prosecution. [1946 
IMpur LR 327 (331) (DB). 

V 

IVoL 6.] 3 A. M. 36 


(y) Dealing in differences by way of 
forward contracts. AIR 1958 Cal 
703 (706, 707) = ILR (1956) 1 Cal 
297 •♦AIR 1968 Cal 703 (707. 708) 
ILR (1956) 1 Cal 297 (DB). 

I*J AffreemeDt among the members of 
Senayar commxmity to entrust all 
betel leaves grown in the village 
to a particular person — the 
highest bidder at the auction — 
and not to sell themselves to any 
other individual. The contract is 
not in restraint of trade. 79 Mad 
LW 676 = (1967) 1 MLJ 117 (120). 

(21) The condition in a sale deed that 
the purchasers of the share would not 
petition the same without the consent 
of the vendor places a restriction on the 
right of ownership of the vendees only 
during the lifetime of the vendor and 
not permanently and therefore is not 
opposed to public policy. AIR 1916 All 
40 (41). 

(22) _ Where a creditor by operation of 

a foreign law was deprived of his claim 
over a debt arising in that country and 
at the same time discharged the debtor 
o{ his liability by the payment made to 
Uie Government in whom the property 
in the debt was vested, it was held that 
the creditor could not enforce that liabi- 
lity in India by attachment of the deb- 
tors property ignoring what has happen- 
ed under the foreign law which being a 
law nf the same kind as the one existing 
in India itself could not be said to be 
opposed to public policy. AIR 1966 SC 
690 (604) = 1966-2 SCR 402 = ILR 

(1956) PimJ 1127. 

(23) The common law of England and 

that of India have never struck down 
contracts of wager on the ground of 
public policy; indeed they have always 
been held to be not illegal notwith- 
standing the fact that the statute declar- 
ed them void. There is no definite head 
or principle of public policy evolved by 
Courts or laid down by precedents 
which would directly apply to wagering 
contracts. AIR 1960 SC 781 (797) = 

(1959) Supp (2) SCR 406. 

13. Champerty and maintenance, — (l) 

Champerty, under English law, is some- 
thing against good policy and justice; 
somethig tending to promote unneces- 
sary litigation; something immoral in 
law, and to constitute which a bad 
motive, in the same sense is necessary. 
(1863) 8 Moo Ind App 170 (187) (PC). 

(2) The English law of champerty is 
not applicable in India. (’73-74) 1 Ind 
App 241 (266) (PC) •• (1893) 20 Cal 
843 (847) = 20 Ind App 112 (PC) •• 
(1876-77) 2 Cal 233 (265)= 4 Ind App 23 
(PC) •• 1956-2 Mad LJ 339 (352) (DB) •• 
AIR 1954 Bom 478 (482) = ILR (1965) 
Bom 11 (DB) •• AIR 1963 Andh Pra 370 
(372) = (1962) 2 Andh WR 442 (DB) •• 
AIR 1962 Andh Pra 457 (458) » (1962) 

2 Andh LT 340 (DB) •• AIR 1958 Andh 
Pra 630 (631) (DB). 
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(.3) There is no law iii India which 
w(>uid make agreements, which would, 
under English law. be called champert- 
ous. void. (1908) 35 Cal 420 (426) = 35 
Ind .\pp 48 (PC) ** AIR 1024 PC 162 
(17.3) = .52 Ind App 1 = 48 Mad 230 
** .AIR 1945 Oudh 152 (158) = 20 Luck 
194 (DB) ** AIR 1930 Lah 392 (393) 

(DB) AIR 1924 .Mad 877 (879) AIR 
1921 Oudh 207 (208)= 24 Oudh Cas 313 
** AIR 1020 Nag 69 (71). 

(4) The ground, upon which agree- 
ments, which are champertous or agree- 
ments for maintenance, have be^n held 
to be void, in this country, is that they 
are contrary to public policy, or are con- 
sidered to be immoral and against public 
policy. (1874) 13 Beng LR 530 (548) 
(DB). 

[See also AIR 1937 Mad 161 (162) =s 
ILR (1937) Mad 584 (DB).] 

(5) Agreements to finance litigation in 

consideration of having share of property, 
are not per se opposed to public policy. 
They may be so if the object of the 
agreement is an improper one, such as 
abetting unrighteous suits or gambling in 
litigation. AIR 1931 PC 100 (104) ** AIR 
1924 PC 162 (174) = 48 Mad 230 » 
62 Ind App 1 (PC) *• (1905) 27 All 271 
(290) = 32 Ind App 113 = 8 Oudh Cas 
155 (PC) (1893) 20 Cal 843 (847) = 

20 Ind App 112 (PC) (1876) 2 Cal 233 
(2.57) = 4 Ind App 23 (PC) •* AIR 1963 
Andh Pra 370 (372) = (1962) 2 Andh WR 
442 (DB) •* AIR 1958 Andh Pra 630 (631) 
(DB). 

(6) In deciding whether a particular 
transaction is vitiated under this section, 
the Courts are to consider whether the 
transaction is merely the acquisition of 
an interest in the s^ject of the litigation 
bona fide entered into or whether it is 
an unfair or illegitimate transaction, got 
up for the purpose merely of spoil or of 
litigation disturbing the peace of families, 
and carried on from a corrupt and im- 
proper motive. (1873-74) I Ind App 241 
(265) (PC) AIR 1938 Lah 23 (28) •• AIR 
1936 Rang 491 (492) = 14 Rang 392 (DB) 
•* AIR 1933 Rang 418 (421) (DB) •• AIR 
1931 Cal 144 (149, 150) (DB). 

(7) In a suit to recover money given to 
finance litigation, plaintiff must prove 
the agreement to be just and equitable. 
AIR 1934 All 1023 (1024). 

(8) Where A who had agreed to pay 
B a certain sum of money, in considera- 
tion of B supplying funds to A and 
otherwise assisting him in a litigation, it 
was held, that B was entitled to recover 
the amount which A had agreed to pay. 
(1932) 138 Ind Cas 900 (902) (PC). 

(9) Where an agreement to finance 
litigation upto the High Court is entered 
into, the mere fact that no appeal was 
lodged, as it became unnecessary to do 
so, does not enable the paity to evade 


his obligations. AIR 1934 Lah 1017 
(1018). 

(10) Agreement by N as agent of F, to 
give loan to K — K promising to grant 
lease of his zemindarv to N — K getting 
loan from another person and granting 
him lease — N suing K for specific per- 
formance of agreement — After N's 
death his heir assigning his interest imder 
agreement to F — Assignment, held, was 
not void for champerty. (1861) 8 Moo 
Ind App 170 (188) (PC). 

(11) Where a cla iman t to property, 
unalde to fight out his own case, engages 
mother p6rson to act and represent him 
wherever necessary and promises certain 
sum to him on success of suit, such 
agreement is not champertous or void as 
against public policy- AIR 1936 Rang 491 
(493) = 14 Rang 392 (DB). 

(12) An agreement, taken by a pleaaer, 
that he shall be given part of the pro- 
perty, in dispute, in the suit, in which 
he is engaged, must, necessarily be con- 
trary to public policy, and therefore, 
unlawful. AIR 1925 Bom 470 (471) =a 
49 Bom 619 (DB). 

(13) Where suit is not a speculative 
one, any agreement about it is not cham- 
pertous. AIR 1922 Upp Bur 12 (14) 

4 Upp Bur Rul 104. 

(14) A speculative sale is not bad on the 
ground of being against public policy, 
(1895) 18 Mad 374 (378) (DB). 

(15) Transferee's claim to recover pro- 
perty, which he has bought by paying 
costs of suit, is a speculation in litiga- 
tion, but it is not of such a nature as to 
be rendered invalid in law. AIR 1928 
Oudh 71 (72). 

(16) Champertous agreements are, In 
their essence, ^eculative; and fairness or 
otherwise of a particular bargain is to be 
decided regard being had to the value of 
property and the commercial value of 
claim. The proportion to be retained by 
the claimant is an important matter to 
be considered while judging the fairness 
of a bargain made at a time wheli result 
of litigation is problematical. AIR IMt 
PC 19 (23) = ILR (IMO) Lah 1 = ILR 
(1940) Kar (PC) 63 = 67 Ind App 66. 

(17) In considering the fairness of the 
transaction the circumstances have to be 
weighed as a whole and the disparity in 
consideration is^ not the sole criterion. 
In doing so it is to be remembered that 
it is not the market value of ^e pro- 
perty which hM to be taken into con- 
sideration but its commercial value of 
the property which is the subject-matter 
of the transaction. AIR 1956 All 393 
(396) (DB). 

(18) Where the reward stipulated was 
out of all proportion to the actual ex- 
penses incurred, held, that the agreement 
was imconscionable and, therefore illegal 
as against public policy. AIR 1926 Lah 
43 (45) •* AIR 1938 Lah 23 (27, 28) •• 
AIR 1924 Rang 48 (51) » 1 Rang 666 
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(DB) (1889) 11 AU 128 (136) (DB) 

•• (1889) 11 All 118 (125) (DB) •• 

(1874) 20 Sulh WR 446 (450) » 13 Bene 

LR 495 (DB). 

tSee however AIR 1928 Mad 437 (439) 
(DB).] 

(19) In the case of a contract, to 

advance money to help an appeal beint; 
preferred to the Privy Coimcit with a 
stipulation for reward of a size which is 
unconscionable a decree should be passed 
only for the amount actually advanced 
with interest. (1893) 15 All 352 (358. 
359) = 20 Ind App 127 (PC) •• (1889) 
11 All 128 (135) (DB) ** (1889) 11 AU 

118 (126) (DB). 

(20) Agreement to finance litigation 

and receive half of decretal amoimt is 
prima facie inequitahle and opposed to 
pubUc poUcy. AIR 1934 All 1023 (1024) 
•• AIR 1962 Andh Pra 457 (459) « 

(1962) 2 Andh LT 340 (DB). 


(21) Agreement by plaintiff to finance 
defendant's partition suit in consideration 
of defendant giving half of his share is 
an imconscionable and extortionate 
bargain and opposed to public policy. 
AIR 1940 Bom 143 (147) (DB). 

(22) Agreement to finance litigation in 
consideration of the claimant's getting a 
share of property, if successful, but con- 
taining no provision for refund In case 
of failure, is champertous. AIR 1919 Mad 
718 (724) (DB). 


(23) Agreement under which Mahome- 
dw Mooktear interfering in affairs of 
Hindu family advanced money to c> ny 
On suit by members of that family to set 
aside alienations, made by their father, 
on the understanding that he was to be 
entitled to the share of estate, recovered 
from purchasers in the event of success, 
savours of champerty. (1874) 13 Beng LR 
616 (517, 518) (DB). 


(24) Where the form of a contract is 
80 adopted as to evade the effect of the 
transaction being stamped with the 
ctoacter of champerty, it will be set 
uide. (1869) 12 Moo Ind App 275 (309) 


(26) An agreement by a Chartered 
Accountant to accept engagment ^n per- 
^tage of profiU is void. AIR 1967 Cal 
449 (458) (DB). 


(26) An agreement to pay the agent 
^peari^ in a case before the Supreme 
Lourt his out of pocket expenses and a 
®niount in any event and the taxed 
*oet if the case proved to be successful 
** void on the ground of the lattei 
portion of the agreement. It is not either 
an agreement affected by the law <rf main- 
■^•nce or one which is chiunpertous. 
AIB 1M4 8G 23 (28). 


(27-28) The plaintiff cannot be non-suit- 
ed merely because some other person has 
been attending the hearings or has been 
helping the plaintiff in the conduct of the 
case. ^ This conduct does not constitute 
collusion which can, inlaw by itself entail 
dismissal of the suit. AIR 1959 Punj 434 
(439) =ILR (1959) Pun} 794 (DB), 

14. Agreements to stifle prosecution. — 

(1) agreement, the object of which is 
to stifle a prosecution, is against public 
policy. AIR 1945 Cal 218 (234) (DB) •* 
AIR 1969 Mad 15 (17) == (1968) 1 Mad 
LJ 422 (DB) •* AIR 1963 Madh Pra 139 
(140) = 1962 MPLJ 41! ** 1966 Kor LJ 
819 *• AIR 1960 Cal 741 (748) •• 1959 

Raj LW 75 = ILR (1959) 9 Raj 129. 

(2) The essential element in stifling a 
prosecution is the tampering with the 
administration of justice by a private 
individual. AIR 1926 Cal 519 (521) (DB) 
•* AIR 1926 Cal 455 (456) (DB). 

(3) In regard to agreements to stifle 

prosecutions, it is of the essence of the 
defence that the defendant should esta- 
blish a contract. whereby the proposed 
or actual prosecutor agrees, as part of 
the consideration received or to be 
received by him, either not to bring or 
to discontinue criminal proceedings for 
some alleged offence. Affi 1941 PC 96 
(96) « ILR (1941) Kar (PC) 141 = ILR 
(1942) 1 Cal 1 = 68 Ind App 144 ** AIR 
1952 Bom 316 (320) = ILR (1962) Bom 
715 •• AIR 1936 Mad 656 (658) = ILR 
(1937) Mad 471 •• AIR 1966 Orissa 228 
(229) = 32 Cut LT 881 •• AIR 1066 SC 
166 (169, 171) = (1964) 7 SCR 746 ♦* 

1965 Ker LT 849. 

[Sec also AIR 1937 Mad 223 (224) 

(DB).] 

(4) If it be an implied term of a deed 
that criminal complaint would not be 
further proceeded with, then the con- 
sideration for the deed is unlawful, guite 
irrespective of the fact, whether any pro- 
secution in law has been started or there 
is something for which it is to 1^ 
dropped. AIR 1940 Pat 673 (675) = 19 
Pat 424 (DB) •• AIR 1969 Mad 15 (17, 
18) = (1968) 1 Mad LJ 422 (DB) *• 
AIR 1967 Ker 61 (63) = 1967 Ker LT 
19. 


(6) The Question whether there was, 
or was not, an agreement to stiDe prose- 
cution is one of fact. AIR 1945 Cal 218 
(245) (DB) •• 1950 All LJ 379 (381) •• 
AIR 1967 Ker 61 (54) = 1967 Ker LT 19 
•• AIR 1961 All 173 (174) •• 1959 Ker 

LJ 733 = 1969 Ker LT 777 (DB). 


(6) An agreement which has the object 
of stifling a prosecution, is from its very 
nature seldom set out on paper. Like 
many other contracts, it has to be inferr- 
ed from the conduct of the parties. AIR 
1960 Nag 71 (76) =* ILR (1950) Nag 105 
•• AIR 1967 Kerala 61 (64) = 1967 

Ker LT 19. 
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(7) In deciding the question as to 
whether the consideration for an agree- 
ment was the settlement of the pending 
criminal cases the Court c ann ot be confin- 
ed to the terms of the agreement. AIR 
1940 Cal 337 (342) = ILR (1940) 1 Cal 
372 (DB). 

(8) Transaction entered into with 
object of stifling criminal prosecution — 
Object achieved — Parties not in 
fiduciarv relationship — Both parties in 
pari delicto — One of the parties c ann ot 
repudiate transaction. AIR 1938 Oudh 
24 (20). 

(9) An agreement to compotind a non- 
compoiinable offence is forbidden by law 
and when such an agreement will consti- 
tute the consideration for or be the 
object of, an agreement the latter will 
fail to develop into a contract. AIR 1945 
Cal 218 (234) (DB). 

(10) Where an offence is non-com- 
pouiulable, an agreement, the purpose 
of which is to compound that offence, is 
illegal as opposed to public policy. AIR 
194;') Horn 82 (84) = ILR (1945) Bom 
208 ** AIR 1950 Nag 71 (76) = ILR 
(19r)0) Nag 105 •* AIR 1941 Pal 349 
(350) •* AIR 1939 Lah 98 (99) (DB) *• 
1963 Ker LJ 505 = 1963 Ker LT 460 *♦ 
AIR 1960 Ker 194 = 1959 Ker LT 1268 

1960 Raj LW 27 = ILR (1959) 9 Raj 
934. (AIR 1947 All 317, DIss. from.) 

(11) If, even a part of the considera. 
tion of an agreement is shown to be the 
stifling of a non-compoundable offence, the 
agreement must be held to be void. AIR 
1943 Sind 197 (205) = ILR (1943) Kar 49 
(DB) •» AIR 1953 Cal 415 (421, 423) ** 
1950 All L Jour 379 (381) *♦ AIR 1942 
Mad 173 (174, 176) = 43 Cri L Jour 724. 

(12) Where the consideration for an 
agreement is a promise not to prosecute 
for an offence, which is non-compound- 
able the agreement is not enforceable. AIR 
1933 Bom 413 (414, 416) = 57 Bom 678 
(DB) ** AIR 1942 Mad 662 (062) = 44 
Cri L Jour 29 = ILR (1943) Mad 183 
(DB). (AIR 1942 Mad 173 = 43 Cri LJ 
734, Reversed.) *• AIR 1940 Pat 683 
(689) = 19 Pat 715 (DB). 

(13) An agreement not to prosecute for 
a non-compoundable f)ffence, is not enfor- 
ceable only where the consideration for the 
agreement was clearly such an illegal 
promise. AIR 1938 Bom 413 (414, 416) *• 
AIR 1922 Pat 502 (503) = 1 Pat 164 (DB) 
•* AIR 1917 Pat 454 (455) = 2 Pat L Jour 
630 (DB). 

(14) An agreement, the consideration for 
which is the abimdonment of criminal 
prosecution of a non-compoundable of- 
fence, is void. AIR 1923 Cal 292 (292) 
(DB) AIR 1957 Pat 477 (480) ** 
AIR 1940 Pal 573 (676) = 19 Pat 424 (DB) 
*• AIR 1937 All 370 (372) •• AIR 1934 
Pesh 105 (106) (DB) »* AIR 1923 Lah 
689 (690) *• (1912) 8 Nag LR 97 (104) •« 
(1905) 3 Low Bur Rul 42 (42, 43). 


(15) Where the consideration for an 
agreement is withdrawal of a complaint 
for a non-compoundable offence, the bond 
is void. (1913) 40 Cal 113 (117, 118) (DB) 
**AIR 1938 Cal 840 (850) = ILR (1939)1 
Cal 241 (DB) ** AIR 1934 AU 1068 (1069) 
•• AIR 1931 AU 128 (128) = 53 AU 130 
•* AIR 1924 Pat 305 (306) (DB). 

(16) It is not enough that the motive 
which impelled the pai^, who undertook 
the liability imder the a^eement, was that 
a pending criminal case should be with- 
drawn. The test to be appUed is whether it 
was ^ express or impUed term of the 
bargain between the parties that a non- 
compoundable criminal case should not be 
proceeded with. AIR 1945 Bom 82 (84) = 
ILR (1945) Bom 208 *• (1955) 8 Sau LR 
324 (326) *• (1952) 56 Cal WN (4DR) 91 
(96) ** AIR 1927 AU 318 (318) = 49 All 
540 (DB) •• AIR 1922 Pat 502 (603) = 
1 Pat 164 (DB). 

(17) Contract for payment of money 

in respect of which a criminal prosecu- 
tion is pending is not by itself opposed 
to pi^Iic policy, where there is a civU 
liability. The consideration and object 
of such a contract is not illegal within 
the meaning of Section 23. AIR 1931 
Cal 421 (422) (DB) *• AIR 1947 All 317 
(325) (DB) •* AIR 1941 Oudh 693 (596) 
(DB) •• AIR 1934 Pesh 105 (106) (DB) 
•* AIR 1932 Lah 641 (643) = 13 Lah 

356 (DB). 

(18) The fact that the prosecution was 
actually withdrawn as a result of the 
execution of the bond does not necessarily 
show that the object or consideration of 
the bond was the stifling of the criminal 
case. AIR 1938 Cal 840 (860) = ILR 
(1939) 1 Cal 241 (DB). 

[See also AIR 1951 All 613 (614).3 

(19) Agreement between husband and 
wife, pending criminal case against 
husband by wife’s brother relating to a 
non-compoundable offence, is valid, pro- 
vided, it is made independently of the 
criminal case. AIR 1926 Lah 33 (34). 

(20) Where security is given by an 
outsider, who is under no existing obli- 
gation, the consideration could be nothing 
else but withdrawing of the criminal 
case and as such, the security is not 
entertainable in law. AIR 1938 Cal 840 
(851) = ILR (1939) 1 Cal 241 (DB). 

(21) Where the withdrawal of the 

complaint is due to the debtor having 
execute a pronote in favour of the 
creditor, but such withdrawal Is not the 
consideration of the pronote the pronote 
is not invalid. AIR 1927 530 (633). 

(22) It is not necessarily unlawful lo 
agree to withdraw a criminal complaint 
of a non-compoundable offence; because 
it may have been withdrawn because 
complainant had very little chance to 
succeed in establishing his case. AIR 
X929 All 466 (467). 

(23) Sale of property, for raising money 
to be given to third party as bribe, to 
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induce him to withdraw criminal charge 
affainat vendor — Vendee not party to 
unla wful agreement — Sale held valid. 
(1882) 8 Cal 24 (28) (DB) •* AIR 
Mad 869 (376) (DB). 

(24) The advance of a loan by A to 
B for payment by latter to C in order to 
avoid prosecution of his father for 
embezzlement is not hit by Section 23. 
AIR 1962 Bhopal 32 (33). 

(25) A man, to whom a debt is due 
may take security for that debt from his 
debtor, even though the debt arises out 
of a non-compoundable offence, and be 
threatens to prosecute for that offence, 
provided, he does not in consideration of 
such security a^ree not to prosecute and 
such an agreement will not be inferred 
from the creditor usini; strong language. 
AIR 1933 Bom 413 (416) = 57 Bom 678 
(DB) *• AIR 1945 Cal 218 (224) •• AIR 
1940 Cal 337 (341. 342) = ILR (1940) I 
Cal 372 (DB) ** AIR 1936 Mad 656 
(659) = ILR (1937) Mad 471 •* AIR 
1927 Lah 231 (232). 

(26) In cases of agreement to stifle 

prosecutions, the fact that there was a 
debt really due from the accused to the 
complainant, is irrelevant if the agree* 
ment to abandon a prosecution is part 
of the consideration for payment of the 
debt. AIR 1041 PC 06 (96) » 68 Ind 

App 144 » ILR (1041) Ear (PC) 141 » 
ILR (1042) 1 Cal 1 ** AIR 1951 All 613 
(614). 

(27) A creditor must not, by stifling 

prosecution, obtain a guarantee for his 
debt. AIR 1933 Bom 413 (416) = 57 

Bom 678 (DB) *• AIR 1926 Cal 59 
(64) - 63 Cal 51 (DB). 

(28) If the agreement as to the civil 
liability changes the nature or the extent 
of the original civil liability; for example, 
if the guarantee of a surety is introduced 
or if the liability is changed from a per- 
sonal one to a mortgage security, this 
will be an indication that the agreement 
is not merely in settlement of the 
original civil liability, but that it is one 
made imder pressure and in return for 
an agreement not to prosecute. AIR 
1940 Cal 337 (342, 343) = ILR (1940) 1 
Cal 372 (DB). 

(29) A reference is invalid and the 

award which followed would be inopera- 
tive when the reference is the result of 
an understanding between the partie.s to 
abandon the prosecution of a non-com- 
poundable case. AIR 1944 Sind 80 (81) ^ 
ILR (1943) Ear 390 (DB) ** AIR 1939 
Lah 187 (187) •• AIR 1939 Pat 291 

(^) AIR 1933 Cal 817 (818) •• AIR 
IMS SC 107 (112) (1968) 8 SCR 687. 

(SO) If it is an implied term of the 
jeferenco to arbitration of a civil dispute 
tut the criminal complaint would not be 
nuther proceeded with, then the con- 
twratlon of the reference is invalid, 
whether any prosecution had been started 
or not AlB IMi PO 100 (108) » 87 


Ind App 117 = 67 Cal 1302. (AIR 1920 
Cal 519, Reversed.) 

(31) Where the partners agree to refer 
their whole dispute concerning the 
partnership to arbitration, the agreement 
does not become void under Section 23 
simply because a criminal prosecution 
^der Section 406, Penal Code, is pend- 
ing against one of the partners at the 
Instance of the other partners, and in 
pursuance of such an agreement the pro- 
secution is dropped. AIR 1927 Lah 465 
(466). 

(32) In case of offence compuundable 
with or without Court’s leave, agreement 
between complainant or prosecutor and 
accused, or person interested in his wel- 
fare, to withdraw prosecution, is not 
against public policy and is therefore 
valid. AIR 1941 Rang 231 (233) = 1941 
Rang LR 316 •• AIR 1946 Mad 80 (80) 
*• AIR 1945 Bom 82 (84) = ILR (1945) 
Bom 208 •• AIR 1942 Mad 173 (176) = 
43 Cri LJ 734 •• 1935 Oudh WN 553 (554) 
•• 1960 MPLJ 1374 = 1960 Jab LJ 737. 

(33) Compounding, on behalf of wife, 
a compoundable offence, for considera- 
tion, bv husband, is legal and the con- 
sideration is not illegal merely because 
of the absence of signature of wife AIR 
1928 Bom 305 (306) = 52 Bom 693. 

(34) A promise to pay sum of money 
as compensation for the abduction of 
woman is not enforceable, abduction 
being a non-compoundable offence- 1904 
Pun Re No. 82. p. 302 (304) (DB). 

(35) Though criminal breach of trust 
is not compoundable in British India, 
pro-note executed in consideration of 
dropping prosecution of such oiTence 
committed in French territory, where il is 
a coinp<'undable offence, for considera- 
tion, payable in British territorv, is 
valid. AIR 1923 Mad 708 (709. 711). 

(36) Offence compoundable with 

Court’s permission — Compromise during 
pendency to refer dispute to arbitration 
and withdraw prosecution — Compromise 
is lawful. AIR 1939 Lah 98 (99, 100) 

(DB). 

(37) Where the complaint is about a 

non-rompoundable offence but the sworn 
statement disclosing .an offence which is 
only compoundable, the parties are at 
liberlv to compound and an agreement In 
respect of such compoundable offence is 
not invalid. AIR 1946 Mad 80 (80) *• 

AIR 1916 Cal 917 (917. 918) (DB). 

(38) The withdrawal of a false com- 
plaint intentionallv lodged to coerce the 
opposite party to enter into an agree- 
ment is not good consideration for such 
agreement even though the offence alleged 
is a compoundable one. AIR 1932 Lah 
446 (447) (DB). 

(39) A promissory note executed for 
the amount to the person who reported 
an offence tmder S. 406, Penal Code, im- 
mediately after his complaint was record- 
ed by police, is not void under Section 23. 
1960 All LJ 379 (382). 
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(40( The tcsl to determine whether the 
condition amounted to stifling the prosecu- 
tion is roaliv to find out from the langu- 
age of reference along with the attend- 
ing circumstaces as to what was the con- 
sideration for the agreement. AIR 1961 
All 173 (174). 

(4!) There cannot be an agreement to 
the effect that even if there is an em- 
bezzlement. the person who has embezzled 
will not be prosecuted and the matter will 
be referred to an arbitration. 1965 All LJ 
538 = ILR (1965) 2 All 82. 

(42) A principal has right to revoke 
vakalat given by agent in favour of 
Advocate, for if he is to be constrained 
to continue his litigation through a 
counsel not of his choice, it would tant- 
amount to stiffling the prosecution of a 
lawful suit and certainly, therefore it 
will be against public policy. AIR 1968 
Mad 3.33 (334) = 1968 2 Mad LJ 74. 

(43) Where the offence is compoundable 
onlv with the permission of the Court 
before which the prosecution is pending, 
till such permission is granted, the 
offence remains non-compoundable. AIR 
1963 Madh Pra 139 (139, 140) = 1962 
MPLJ 411. 

16- Marriage contracts. — fl) Marriage 
contract is not per se opposed to public 
policy and therefore void. AIR 1949 Pat 
250 (252) = 27 Pat 287 (DB) »» AIR 
1963 Mvs 245 (247) = (1963) 1 Mys LJ 
437. 

(2) Contract of betrothal entered into 
by a Hindu parent is not void as being 
against public policy or Hindu Law. 1937 
Mad WN 1274 (1277). 

(3) A breach of betrothal agreement 
gives rise to a claim for damages. AIR 
1915 Lah 480 (481). 

(4) It is a matter of public importance 
that parents and guardians, as a class, 
should duly perform their duty as spon- 
sors in the marriages of infant children 
and agreements which intend to cause 
misfeasance in the performance of this 
duly may be properly held void as being 
opposed to public policy. 1889 Pxm Re 
No. 128, p. 446 (450, 451) (FB). 

(5) To constitute marriage brokerage 
contract, some third party must stipulate 
for a personal benefit to himself for 
bringing about marriage. 1937 Mad WN 
1274 (1277). 

(6) Where the object of an agreement 
is to procure by corrupt means, the 
guardian's consent to a desired marriage 
and is therefore, a bargain and sale of 
the minor in marriage, as it were, such 
agreement is void, as opposed to public 
policy. 1892 Punj Re No. 112, p. 385 
(387) (DB). 

(7) A contract to pay money to the 
father of a girl in consideration of his 
giving her in marriage is immoral and 
opposed to public policy. (1909) 32 Mad 


185 (188) (FB) *• 1889 Pun Re No. 128. 
p. 446 ( 448) (FB) ** AIR 1957 Orissa 
124 (129) = ILR (1957) Cut 334 •* AIR 
1928 Nag 89 (90) = 24 Nag LR 66 •* 
(1912) 10 All LJ 159 (161, 162). 

[But see AIR 1926 Pat 582 (600) = 5 
Pat 646 (DB).] 

(8) An agreement for the purchase of 
a bride for the son of a person who had 
given his daughter in exchange for find- 
ing a wife for that person is void being 
against public policy. AIR 1930 Lah 561 
(666) =11 Lah 598 (DB). 

(9) Contract by A to give his daughter 
in marriage to D’s son and to pay 
damages in case of breach, is void since 
it creates pecuniary interest in marriage 
taking place. AIR 1914 Mad 551 (552) = 
37 Mad 393 (DB) •• AIR 1935 Pesh 121 
(122). 

(10) An agreement providing money 
paymCitt for the negotiation of a marriage 
by a third party is void being immoral 
and contrary to public policy. (1889) 13 
Bom 131 (136). 

(11) Agreement to pay money to a per- 
son for persuading woman to marry a 
person, paying money, is opposed to 
public policy. AIR 1919 Upp Bur 2 (2) = 
3 Upp Bur Rul 119. 

(12) Receiving consideration, by those 

who arrange marriages, when the money 
received, is intended to benefit those per- 
sons and not for the expenses of the 

ceremony or for the benefit of bride- 

groom or bride, is against public policy 
and hence no suit would lie to enforce 
any agreement to that effect. AIR 1944 
Nag 159 (160) = ILR (1944) Nag 535 

(DB). 

(13) Contract for payment of money 

by parent of, either boy or girl, after 
performance of marriage is not void ab 
initio, as being opposed to public policy. 
AIR 1919 All 248 (248) (DB). 

(14) A pomise to pay a particular sum 
of money or to settle some property on 
a bride or bridegroom in consideration 
of her or his marrying the son or 
daughter of the promisor is not illegal. 
AIR 1945 Mad 165 (166) ** (1959) 2 Mad 
LJ 502. 

(15) Betrothal with imbom person is 
against public policy. AIR 1930 Lah 561 
(564) = 11 Lah 598 (DB). 

(16) Consideration paid in consideration 
of betrothal agreement is not recoverable. 
AIR 1915 Lah 480 (481). 

(17) Although a marriage when per- 

formed in the Asura form is valid, an 
agreement to pay money to the father, 
in consideration of such marriage, is not 
valid, and the money cannot be recover- 
ed bv suit. (1909) 32 Mad 185 (190) 

(FB) •* AIR 1926 Pat 582 (588) = 6 
Pat 646 (DB). 

(18) A suit can lie to recover money 
already paid to the girl's father, in case 
the marriage falls through, there having 
been a breach of the marriage contract 
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AIR 1928 NaR 89 (90) = 24 Nag LR 66 
•• AIR 1954 Orissa 17 (23) = ILR (1963) 
Cut 658 (DB) •• AIR 1951 Pat 519 
(520) = 27 Pal 687 (DB) ** AIR 1949 
Pat 260 (262) = 27 Pat 287 (DB) •• 

AIR 1947 Pat 132 (134) AIR 1968 

Andh Pra 375 = (1967) 2 Andh WR 465. 

[But see (1912) 10 All LJ 159 (161, 

162).] 

(19) Money paid for arranging for 
marriage can be recovered if contract is 
not one of brokerage. AIR 1923 Nag 296 
(296, 297). 

(20) Where certain amount was 
borrowed under a promissory note for 
celebrating the marriage of the borrower’s 
daughter but the lender had no know- 
ledge that the marriage was in contra- 
vention of the Child Marriage Restraint 
Act the transaction was not unlawful 
wi thin the meaning of Section 23, Con- 
tract Act. (1958) Andh LT 14 ** AIR 
1967 Andh Pra 83 (85) = (1966) 1 Andh 
LT 21 *• AIR 1958 Andhra Pra 145 (146) 

(1957) 2 Andh WR 16 (DB). 

(21) Where the plaintiffs* case in the 

plaint was that a promissory note exe- 
cuted by their father came into existence 
while the criminal proceedings were pend- 
mg against their father and therefore its 
execution was opposed to public policy, it 
is the duty of the plaintiffs to prove that 
the promissory note was executed under 
the circiunstances stated in the plaint. 
Where there is no evidence to connect 
the criminal prosecution with the execu- 
tion of the promissory note its execution 
cannot be held to be opposed to public 
poUcy. AIR 1964 Mad 327 (329) - 

(1964) 2 Mad LJ 232. 

(22) Taking of ‘Tilak* forbidden by 
and made offence under Bihar Dowry 
Restraint Act — Money paid under con- 
tract — Marriage not taking place — 
Money cannot be recovered, contract 
under which it was paid being one for- 
bidden by law. AIR 1962 Pat 343 (346, 
346, 348) (DB).. 

18. Adoptton eontracts. — (1) Agree- 
ment by widow, whereby she undertakes 
not to exercise her power to make adop- 
tion, is void as being opposed to public 
policy. AIR 1919 Mad 447 (452) (DB) *• 
AIR 1962 Bom 176 (181) » 62 Bom LR 
726 (DB). 

(2) A contract to give a son in adop- 

tion in consideration of the natural par- 
ents receiving an annual allowance durig 
their lives is void under Section 23. (1874) 
13 Beng LR (App) 42 (43, 44) •* AIR 

1922 Bom 382 (382) = 46 Bom 908 (DB). 

(3) Agreement by adoptee as conditi<m 
precedent to give some property to 
widow's brother is binding on adopted 
■on. AIR 1926 All 7 (10, 14) (DB). 

(4) Agreement to pay bribe to procure 
adoption of a boy is one against public 
policy and therefore void. AIR 1915 Mad 
UO im) (DB). 


(6) Contract offering inducement to one 
party to adopt a certain person on pain 
of losing a part of his property is not op- 
posed to public policy, if the parties in- 
tend thereby to end family trouble. AIR 
1925 Mad 321 (322, 323) ** AIR 1926 
Mad 1093 (1093, 1094) (DB). 

(6) Although under law a person valid- 
ly adopted cannot renounce his status 
arising under the adoption a person 
whose alleged adoption is disputed can by 
an agreement admit that there had been 
no adoption of him at all. As his admis- 
sion does not amount to the renounce- 
ment of any status the agreement is not 
invalid. 1947 Marwar LR (Civ) 100 (104) 
(DB). 

(7) Recognition by Thikanedar of adop- 
tion made by Sikmi Jagirdar under him 
upon execution of bond for payment of 
nazarana — Bond canot be enforced after 
Constitution — Power to give sanction of 
payment of nazarana lapsed after Consti- 
tution — Bond is therefore without con- 
sideration and cannot be sustained on 
any ground of public policy. 1961 Raj 
LW 632. (AIR 1961 Raj 146, Rel. on.) 

17. Religious contracts. — (1) An agree- 
ment to pay money to another for offer- 
ing prayers to God for the success of the 
promisor in a suit is not opposed to pub- 
lic policy. AIR 1929 Mad 812 (812) = 53 
Mad 29 (DB). 

[But see AIR 1927 All 406 (407) = 49 
All 705 (DB).] 

|2) Agreement to perform religious 
rites to secure, by propitiation of deity, 
confirmation in post — Agreement is not 
opposed to public policy. AIR 1935 Nag 
119 (120) = 31 Nag LR 229. 

(3) Agreement for consideration by a 
Gayawal to pay part of his earnings 
from certain ceremonies to an Acharya is 
neither opposed to public policy nor un- 
certain and so is not void. AIR 1916 Pat 
218 (219) = 1 Pat LJ 539 (DB). 

(4) Agreement bv Pandas of temple to 
share offerings to deities is not neces- 
sarily against public policy- AIR 1923 All 
66 (57) = 45 All 79. 

(5) Agreement among Maha Brahmans 

regulating method in which offerings shall 
be collected or divided which does not 
control or restrict discretion of those, by 
whom offering or gifts are made, is valia. 
AIR 1918 Oudh 462 (463) = 20 Oudh 

Gas 265. 

(6) Sale of a share of the right to 
receive the offerings of a share is not 
opposed to public policy, if it is made in 
favour of one, who is a participant in 
the offerings, and not to a stranger. AIR 
1933 Lab 223 (224). 

18. Agreement to Indemnify surety. — 

(1) An agreement by the accused with 
the surety who gives ball to him, that he 
will indemnify the surety if the bail is 
forfeited on accoimt of the accused’s 
non-appearance is void, being opposed to 
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public policy. AIR 1925 Nag 59 (60) = 
20 Nag LR 166 AIR 1930 Cal 596 (597) 
= 57 Cal 1093 ** AIR 1920 Cal 498 (498) 
•* 1899 Pun Re No. p. 1 (4) (DB). 

(2) Bail bond forfeited due to ac- 
cused’s failure to appear — Third person 
agreeing to indemnify surety in case of 
forfeiture — Agreement to indemnify is 
illegal. AIR 1915 Cal 695 (695) (DB). 

(3) Person standing surety for another 

on receipt of cash consideration — Latter 
cannot recover consideration. (1922) 65 

Ind Cas 137 (138) (DB) (Lah). 

(4) Where A deposited a certain sum 
of money with B who undertook to stand 
surety for a person who was an accused 
in a case but not for his good behaviour 
and B agreed to refimd the money to A 
on the termination of the case it was 
held that the agreement was not void as 
being oppo.sed to public policy. AIR 1952 
Ajmer 28 (28). 

(5) No agreement between surety and 
accused that latter would reimburse for- 
mer for amount of security on forfeiture 
— Amount forfeited — Accused, three 
years later, volimtarily executing mort- 
gage in favour of surety, consideration 
being amount forfeited — Section 23, 
held, did not apply. AIR 1938 Lah 732 
(734) (DB). 

19. Office brokerage eontracts. (1) 

A promise to pay money in order to pro- 
cure resignation of public servant with a 
view to promisor^s securing that appoint- 
ment is void as being an office-brokerage 
agreement. (1907) 30 Mad 530 (631). 

(2) It is contrary to public policy to 

induce public officers for money or other 
valuable consideration, to use their posi- 
tion and influence to procure a benefit. 
AIR 1921 Cal 185 (187) = 48 Cal 427 

(DB) ** AIR 1916 Cal 266 (267) = 43 

Cal 115 (DB). 

(3) Agreement to withdraw candidahire 

for a public office in consideration for 
certain siun to be annually paid amounts 
to bargain or traffic relating to public 
office and is opposed to public policy. 
AIR 1931 All 428 (429) = 63 All 609 « 

AIR 1957 Pat 659 (660) = 35 Pat 870. 

(4) A Kaikagada under which certain 

amount is paid as consideration with* the 
object that a shanbhogue should not 
revert to his post and the person making 
the payment should continue in his place 
as a shanbhogue, is void under S. 23, 
Contract Act as its object is opposed to 
public policy. AIR 1953 Mad 506 (506, 

607). 

(5) Where plaintiff and defendant 
agreed that both should eventually bear 
costs of lambardari suit, brought by both 
of them and that successful party should 
pay to other half the pachotra of the 
office, held, agreement was void ab initio. 
1893 Pun Re No. 86 pp. 346 (347). 

(6) Transfer of a right to conduct 
charity by one trustee to another co* 


trustee for consideration, is against pub- 
lic policy, and confers no right on trans* 
feree. AIR 1938 Mad 982 (987) (DB). 


(7) Agreement to pay money in con- 
sideration of recommendation to appoihf- 
mg authority is against public policy, 
^d, therefore, void. AIR 1933 Mad 768 
(768) *• AIR 1951 Madh B 113 (1) (113). 

(8) The object or consideration of an 
agreement under which one person pro- 
ved to pay another In consideration of 

secxiring him an appointment outside 
territorial limits of the Travancore 
State was held to be not unlawful with- 
in the meaning of Section 24 of Travan- 
core Contract Act, 10 of 1115. 1949 Trav- 
Co LR 244 (245). 

(9) Sale of palanquin bearing service 
Inamisnot opposed to public policy. 1911- 
2 Mad WN 688 (688) (DB). 

(10) Agreement to give share of com- 
mission, allowed by Government as salary 
for services, is not opposed to public 
poUcy. 1912 Pun LR No. 201, pp. 642 
(646)* 


20* Interferenee with course of Justice, 

— (1) Agreement between parties to 
assist the other in litigation with object 
of delaying execution of decree is op- 
posed to public policy within the meaning 
of Section 23. AIR 1933 All 303 (305) 

(DB). 

(2) An agreement to make a disposition 
of property in the hands of the Court 
Receiver is against public policy, as an 
mterference with the Receiver’s work, 
and is imlawful. (1912) 16 Cal WN 114 
(116) (DB). 

(3) Contract to transfer property to a 
person, in consideration of his giving 
false evidence, is void as being against 
public policy. AIR 1940 Rang 73 (76). 

(4) A promissory note executed in 
consideration of giving evidence is un- 
enforceable whether toe statement which 
a person may have promised to give be 
either true or false. AIR 1938 Mad 911 
(913, 914). 

(6) Agreement to bring suit in one 
only out of two Courts, having jurisdic- 
tion, is not opposed to public policy. AIR 
1946 Lah 57 (61) = ILR (1945) Lah 281 
(FB) •• AIR 1954 Mad 845 (846) = ILR 
. (1954) Mad 865 (DB) •• AIR 1937 Nag 
* 334 (336) = ILR (1939) Nag 641. 

[But see AIR 1936 Nag 48 (49).] 

(6) The^ mere fact that a part of the 
consideration for a sale of property is 
dependent on toe result of a suit relating 
to that properly, does not make the 
transaction ba_d as opposed to public 
policy. AIR i932 Pat 80 (83) = 10 Pat 
670 (DB). 

(7) Agreement by judgment-debtor, not 
to appeal against the decree, in consi- 
deration of certain arrangements with 
the decree-holder, is binding upon the 
parties under Section 38. AIR 1931 Nag 
126 (127). 
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(8) A contract involving a reference 
to aii)itration in a pendint; suit without 
order of Court has the effect of ousting 
the jurisdictioji of the Courts thouKh oniv 
temporarily to proceed with the tri^ and 
thenfore is opposed to public policy- AIR 
1060 Orissa 160 (176) « ILR (1060) Cut 
1 (DB). 

(0) Where the illef^ality of an affree- 
ment on the ground of its interfering 
with the course of justice is established 
before the Court, it will be declared to be 
roid even in the absence of a plea from 
any party about its illegality. 1954 Raj 
LW 423 (426). 


91. Agreements creating Interest against 

duty. — (1) If a person enters into a 
contract with a public servant, which he 
knows casts upon the public servant 
duties, conflicting with his duties as a 
public servant, the contract is void. 
(1909) 13 Cal WN 59 (62). 

(2) It is sufficient to show that the 
personal interest created by the con- 
tract has a tendency to prevent the plain- 
tiff from discharging his duties. AIR 1959 
Madh Pra 161 (166 to 169)= 1960 MPLJ 
334 (FB). 

(3) Commissioner appointed by Court, 
though at instance of party taking bond 
from latter — Bond is not enforceable. 
AIR 1923 Cal 436 (437) (DB). 

(4) Person entrusted with sale of land, 
and occupying fiduciary position, using 
that position for interest of prospective 
purchaser for which purchaser agrees to 
pay him commission — Contract is im- 
enforceable. AIR 1936 Mad 541 (543). 

(6) Loan by a regimental bania to a 
sowar is not opposed to public policy. 
1902 Pun Re No. 96 p. 432 (437) (DB). 

(6) Payment of money to procure 
exercise of private influence with Govern- 
ment is not immoral or contrary to pub- 
lic policy. AIR 1917 Pat 92 (98) (DB). 

(7) Suit to enforce agreement to sell 
two and half annas share in managing 
agency by way of bride offered to plain- 
tiff, a member of committee appointed to 
report on management of Company by 

defendant Held agreement was not 

enforceable. AIR 1908 SC 1734 (1738) = 
(1960) 8 SCR 623. 

99. Agreem^t between dlent and his 
pleadei'. — (1) Agreements between legal 
t^actitionera and fheir clients whereby 
the payment of the former is contingent 
on the success of the litigation, are im- 
proper and opposed to public policy. 1907 
Pun Re No. 61 p. 280 (288) (FB) •• AIR 
1964 Bom 478 (484, 486) ILR (1966) 
Bom 11 - 1964 Cri LJ 1531 1874 Pun 

Ite No. 26 p. 180 (132) (DB). 

, [But see 1878 Pun Re No. 6 p. S3 
(43) (DB).I 

(2) A champertous agreement between 
Bn advocate and his client for ffie for- 
mer being remunerated nroportionatelv 


* to the results of the litigation out of the 
property recovered cannot be enforced. 
AIR 1054 SC 667 (669, 660) = 1066 SCR 
490 => 1064 GH LJ 1410. 

(3) Agreement to pay vakil’s clerk for 
special attention to his case is void, ns 
against public policy. AIR 1918 Mad 604 
(604) = 41 Mad 471 (FB). 

(4) Loan transaction between a plea- 
der and person, who is not his client, is 
not opposed to public policy and is en- 
forceable. AIR 1917 Oudh 34 (36) = 20 
Oudh Cas 67 (DB) *• AIR 1953 All 276 
(281) = ILR (1951) 1 All 690 (DB). 

23. BenamI transactions. — ( 1 ) Bcnami 
transactions are entered into for a 
variety of reasons and the benamidar 
holds the properly in trust for his princi- 
pal. AIR 1960 SC 213 (219) = (1060) 1 
SCR 861- 

(2) Where a public servant buys pro- 

perty in the name of another without 
the permission of the Government, his 
conduct is reprehensible but cannot be 
deemed to be against public policy. AIR 
1923 Cal 154 (156) (DB) •« AIR 1931 

Bom 269 (270, 271) (DB). 

[But see AIR 1918 Oudh 4.67 (459) •• 
(1911) 11 Ind Cas 2 (2. 3) (All).] 

(3) Benami purchase by police-officer, 
while in service, is not void as being op- 
posed to public policy. AIR 1919 Nag 
50 (52) = 16 Nag LR 25. 

[See however AIR 1933 Bom 262 (265) 
(DB).] 

(4) Assignment of mortgage in the 
name of a patwari’s mother is not against 
public policy. AIR 1917 All 462 (463) = 
39 All 51 (FB). 

[See also AIR 1944 Nag 325 (326) = 
ILR (1944) Nag 645.] 

(5) Transfer of property to kanungo’s 
wife, but really in favour of kanungo, is 
not against public policy. AIR 1917 All 
447 (447) = 39 All 58 (DB). 

(6) Plaintiff entering into agreement 
with defendant 1, Inspector of Land Re- 
cords, to buy land in his circle — All 
transactions to be carried out in name of 
defendant 2 — Defendant 1 buying land 
in name of defendant 2 — Contract held, 
was not opposed to public policy (1911) 

6 Low Bur Rul 1 (3) (DB). 

(7) Money lending by pleader in the 
name of his wife. Question in such cases 
is really one of professional etiquette 
rather than of public policy, and contract 
is not invalid. AIR 1923 Oudh 3 (4) = 
26 Oudh Cas 201. 

(8) Since the Service Rules of Court 
of Wards were not shown to be statutory 
rules, disregard thereof did not taint a 
benami arrangement whereby an em- 
ployee of Court of Wards was conducting 
business in name of another person, with 
illegality. AIR 1966 SC 1364 (1367, 1369) 
» (1965) 1 SCR 861. 

24. Agreement against bidding. — (1) 
There is nothing unlawful in two or 
more persons agreeing not to bid against 
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one another at an auction sale. (1894) 
18 Bom 342 (346) (DB) *• AIR 1951 Mad 
390 (391) •* AIR 1949 Nag 113 (113) = 
ILR (1948) Nag 431 •• AIR 1940 Bom 
369 (373) = ILR (1941) Bom 71 (DB). 
(Public sale held for farming out public 
revenues.) ** AIR 1933 Oudh 124 (127) = 
8 Luck 233 (DB) AIR 1918 Low Bur 
77 (81) ** AIR 1917 Nag 62 (63). (Ex- 

cise auction.) •• (1911) 10 Mad LT 338 
(340) (DB) •* (1907) 6 Cal LJ 111 (116) 
(DB) ** ('05) 1 Cal LJ 85 (91) (DB) *• 
(1889) 16 Cal 194 (199) (DB). 

(2) An agreement not to bid against 
each other, with the obiect of defrauding 
a third person, is void. AIR 1933 Oudh 
124 (127) = 8 Luck 233 (DB). 

(3) An agreement by intending bidders 
at an auction forming a ring to share 
the profits resulting from the 'knock out’ 
is against public policy. AIR 1943 Lah 
100 (100, 101) = ILR (1943) Lah 837 ** 
AIR 1954 Mys 29 (311 = ILR (1953) Mys 
340 •* (1907) 6 Cal LJ 111 (116) (DB). 

(4) Agreement among intending bidders 
at public auction, by the Government, 
for purpose of keeping down bids and 
dividing profits, as among themselves is 
opposed to public policy and imenforce- 
able. AIR 1914 Sind 165 (169, 170) = 8 
Sind LR 247 (DB). 

(5) An agreement between several per- 
sons to purchase land jointly at an auc- 
tion-sale, held under the Punjab Colo- 
nization of Government Lands Act, with- 
out bidding against each other, is not 
opposed to public policy. AIR 1932 Lah 
32 (33). 

(6) An agreement by which one party 
agreed to withdraw his tender to postal 
authorities to carry mails on bus, in 
consideration of the other paying certain 
amount, is not invalid under Section 23 
as being opposed to public policy. AIR 
1946 Mad 289 (291). 

26. Monopoly. — (i) An agreement, the 
object of which is to create a monopoly 
is void, as being opposed to public 
policy. (1905) 28 Mad 520 (523) (DB). 

(2) Agreement attempting to mono- 
polise right to ply on hire motor boats, 
tends to fix hire at artificial figure and 
as such is against public policy. AIR 1936 
All 112 (115). 

(3) A contract by a District Board giv- 
ing a person a monopoly to ply lorries 
along a road undertaking to permit no 
other lorry proprietor to use the road is 
void being opposed to public policy AIR 
1934 Lah 474 (475). 

(4) Agreement of plaintiff not to set 
up business in consideration of which 
defendant promised to pay off certain 
sum for life is unlawful under S. 23 in 
spite of the fact that it was partly car- 
ried out. AIR 1916 Low Bur 51 (54) = 

8 Low Bur Rul 389 (FB). 

(5) Grant of a monopoly in favour of 
a person by a panchayat to sell vege- 


tables in the village is opposed to public 
policy under Section 23. AIR 1928 Lah 
33 (34). 

(6) A contract purporting to be a 
license, granting exclusive right to collect 
hides of animals from a certain area 
amounts to granting a monopoly and is 
unenforceable by reason of S. 23 AIR 

1938 Pat 473 (475, 476) = 17 Pat 255 

(DB). 

(7) Defendant executing kabuliyat m 
plaintiffs favour agreeing to pay him 
specified rent for privilege of carrying on 
trade within certain area — Contract 
held was not in nature of monopoly. AIR 
1916 Pat 304 (305) = 1 Pat LJ 37 (DB), 

(8) A claim to an absolute right of 
sending scavengers in Madras to various 
houses and thereby to extort from the 
scavengers a certain portion of the wages 
earned by them is opposed to public 
policy as being an oppressive monopoly. 
AIR 1940 Mad 558 (559) (DB). 

(9) Where in its essence a contract 
executed on 4-10-1947 is a monopoly con- 
tract granted to the plaintiff to manufac- 
ture radios, etc., in an area for a stipu- 
lated period of years for certain conces- 
sions, the contract will be hit by Article 
19 (1) (g). Constitution of India ever 
since the commencement thereof AIR 

19W Raj 205 (212) = 1964 Raj LW 313 
(DB). 

26. Trade combines. — (1) Agreement 
to form combination to fix rates and to 
divide profits in certain manner is not m 
restraint of trade or opposed to public 
policy. (1912) 34 All 587 (588) (DB) •• 
(1905) 29 Bom 107 (119) (DB). 

(2) An agreement whereby it is pro- 

vided that the manufacture and sale of 
certain produce shall be distributed ac- 
cording to certain proportions, that the 
manufacturing capacities of the parties 
to it shall remain in status quo, and the 
produce, if and when manufactured, shall 
be sold at a particular rate does not fall 
within Section 23. (1905) 29 Bom 197 

(119, 120, 121) (DB). 

(3) Where the Government allows a 

market to be held on its land and res- 
tricts the admission of brokers, there is 
nothing illegal or contrary to public 
policy in it. AIR 1^14 Cal 202 (203) 

(DB). 

(4) Traders agreeing to carry on busi- 
ness among members of their private 
association only and to penalise the 
breach of condition — Agreement docs 
not offend against the provisions of Sec- 
tion 23. AIR 1931 All 83 (85) = 53 All 
316 (DB). 

(5) The principle of public policy can- 
not be made to apply in its result to a 
combination of persons who agree not to 
quote against one another at a public 
sale. ILR (1962) Cut 266. 

27. . Ser^ce contracts. — (1) A contract 
under which a labourer engages to work 
without any payment under conditions 
which make it practically impossible for 
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him to discharge the debt is wholly void. 
AIR 1918 Pat 249 (250) » 3 Pat U 412 
(DB). 

(2) E!yen if the contract consists of two 
covenants, vis., a positive covenant under- 
taking to serve a particular person during 
a particular period and also a negative 
covenant agreeing not to serve any other 
person during that particular period, 
luch an agreement would be void neither 
under Section 23 nor under Section 27. 
AIR 1964 Guj 215 (217) » (1963) 2 Lab 
U 522. (ILR 18 Bom 702, Rel. on.) 

(3) In order to succeed in an action 
for procuring breach of a service con* 
tract there ought to be some evidence, 
to predicate active association of the 
defendant with the breach of contract by 
the servant. AIR 1958 Madh Pra 367 
(367, 368) « 1958 MPU 657. 

(4) Harwahi bond executed by an 
agricultural labourer which binds the 
executant to daily attendance and manual 
labour until a certain sum is repaid in 
a certain month and penalises default 
with overwhelming interest is unenforce- 
able being opposed to public policy. AIR 
1916 Cal 718 (719) = 42 Cal 742 (DB). 

(5) Where a bond provided for pay- 
ment of interest in the shape of work to 
be done by the executant and his wife 
and the wages to be paid were low, and 
there was no provision for repayment, it 
was held that it was a slavery bond and 
unenforceable. AIR 1929 Mad 267 (268) 
(DB) •• AIR 1918 Cal 409 (410). 

tSee also AIR 1927 Mad 818 (819) •* 
AIR 1918 Mad 917 (917).! 

[But see AIR 1927 Mad 531 (532) 

(DB).] 

(6) A contract to do gratuitous service, 
in lieu of rent for the land occupied, is 
not illegal as being against public policy 
under Section 23. AIR 1929 Cal 224 (224) 
«= 56 Gal 862. 

(7) Contract to engage dancing boy on 
payment of certain sum is not contrary 
to piAlic policy. AIR 1919 Cal 1002 
(1003) (DB). 

(8) Agreement to do what constitutes 
breaches of the service agreement defeats 
the provision of law relating to contract 
and is void. 1961 Ker LT 885 » (1961) 
2 Ker LR 639- 

(9) Agreements tending to injure the 

E ublic service are always considered to 
e opposed to public policy. AIR 1964 
Andh Pra 465 (467)= (1964) 1 Andh WR 
248. 

(10) Gmitract to serve on Rs. 2 P. M. 
for 112 months is Ulegal. AIR 1958 Madh 
Pra 367 (368) = 1958 MPLJ 657. 

(11) Section 23 has no apphcatioa to 
raes such as Rule 143 of the Railway 
Ertablishment Code, containing provision 
for service agreement. AIR 1959 All 643 
(649). 

16. qanfMet ef agCMy. — (1) Con- 
tact of agency Is not by itself unlawful. 


When principal makes agent do some- 
thing which is unlawful the act of the 
agent becomes unlawful. AIR 1930 Sind 
9 (10) (DB). 

(2) One of several judgment-debtors 
got an assignment of decree in name of 
his agent who was to be paid commission 
for executing the same against the re- 
maining judgment-debtors. Held that suit 
by principal against agent for money 
realised was maintainable as agency was 
not in itself unlawful. AIR 1921 Mad 334 
(335) = 44 Mad 334 (DB). 

(3) A principal having paid money to 
his agent for an unlawful purpose is en- 
titled to a locus paenitentiae till the 
execution of the imlawful object and the 
imlawfulness of the commission, he was 
entrusted with, could not be set up by 
the agent in defence. 1898 Pun Re 
No. 63, page 218 (221) (DB). 

(4) Where an agent puts through 
transactions contravening control legis- 
lation, he abets the commission of an 
offence under the law and the contract 
of agency is vitiated by Section 23. 
AIR 1951 Rutch 50 (52). 

(5) Where an agent makes collections 
as a result of transactions forbidden by 
law no claim to recover such amount 
from the agent can be given effect* 
1957-2 Andh WR 226 (232) •• AIR 1954 
Nag 306 (319) = ILR (1954) Nag 514 
(DB). 

(6) An agent can recover from his 
principal the amounts paid bv him for 
the principalis gambling debt- 1912 Pun 
Re No. 79, p. 249 (251, 252) (DB). 

(6-A) Agreement of agency — Trader 
appointed selling agent of medicines — 
Trader though not holding wholesaler's 
licence at time of agreement obtaining 
licence subsequently — Agreement is not 
void. AIR 1970 Bom 128 (131) (DB). 

(AIR 1964 SC 978 and AIR 1966 SC 484. 
Followed.) 

(7) As to non-liability of employer of 
agent to do a criminal act, see Sec- 
tion 224. 

29. Partnership. — (1) A partnership is 
prima facie legal, unless it is proved 
that the object of the same was illegal 
or that the object of the partnership 
necessarily involved something illegal or 
contrary to public policy. AIR 1930 Mad 
361 (363) •• AIR 1956 Nag 225 (227) = 
ILR (1956) Nag 774 (DB). 

(2) When some objects of a firm are 

lawful while others are unlawful and it 
is possible to separate the lawful objects 
from the unlawful objects, the deed of 
partnership is not void but is partly 
valid to the extent it relates to the law- 
ful objects. 69 ITR 819 = (1968) 2 

m 377 (DB) (AU). 

(3) Ab agreement of partnership which 
contravenes the provisions of Section 4 
of the Companies Act in that it is be- 
tween persons exceeding seven in number- 
is illegal and void. AIR 1952 Vindh Pra 
1 (3). 
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(4) A partnership formed for the pur- 
pose of carrying on business in violation 
of (he Food Grains Control Order is 
illegal. AIR 1957 Andh Pra 837 (840) •* 
(1967) 2 Andh LT 405 = (1968) 1 Andh 
WR 101. 

(5) Where the terms of a licence for 
running a talkie prohibited assignment or 
transfer or sub-letting by the licencee, a 
partnership agreement entered into by 
the licencee ^out subject matter of the 
license is void. AIR 1955 Mad 536 (539) 
= ILR (1954) Mad 1013 (DB). 

(6) A suit to recover money lent to a 
partnership which is an illegal one or 
forbidden by law, with the knowledge 
that it is going to be used for purposes 
forbidden by law, is not maintainable. 
AIR 1936 Mad 603 (604). 

(7) A suit filed by a firm consisting of 
partners all of whom obtained licenses 
to carry on business in fireworks but did 
not obtain a license in the name of the 
firm as such is not in any way affected 
by the provisions of Section 23 of the 
Indian Contract Act. 1958-1 Andh WR 
474 (476). 

(8) Money lent for illegal partnership 
but not known to lender to be so can 
be recovered- AIR 1926 Mad 772 (774) 
(DB). 

(9) Illegal association suit by member 

for dissolution and realization of his 
share — Per Sulaiman J. : Simple parti- 
tion of assets can be granted — Per 
Mukerji and Walsh JJ. : Relief of parti- 
tion amounts to dissolution of partner- 
ship and so cannot be granted. AIR 1926 
All 591 (594, 597, 601) = 48 All 735 

(DB). 

(10) The party who in the suit for 
the dissolution of a partnership pleads 
that the partnership being one prohibited 
by the provisions of law must prove the 
illegality by such evidence as he can 
place before the Court. AIR 1954 Mad 
1074 (1075). 

(11) Partnership entered into in con- 

travention of Cochin Tobacco Act (1922) 
is illegal. AIR 1960 Ker 276 (278) = 

1960 Ker LT 122 (DB). (AIR 1950 Mad 
444 (FB), held not overruled by (1959) 
37 ITR 271 (276) (SC). 27 Cochin 222 

and AIR 1927 Lah 333, Dissented from.) 

(12) Section 23 does not hit a partner- 
.ship made in contravention of Section 6, 
Central Excises and Salt Act and Rr. 176 
(2), 178 (4) and 210 framed thereunder. 
AIR 1960 Andh Pra 39 (42) = (1959) 2 
Andh WR 550 (DB). 

(13) A new partner, merely by joining 
a business which is being carried on by 
the old partner in a shop, does not 
become a tenant of the shop. An agree- 
ment making him a co-tenant without 
the permission as required by law is 
void. 1967 All LJ 410 « 1067 All WR 
(HO 370. 


(14) Where the contractor who under- 
took Government works was himself per- 
mitted to appoint agent for the piuposes 
of completion of the works, and was not 
prohibited from taking a financing 
partner to finance the business, the agree- 
ment of partnership between the contrac- 
tor and (he financing partner was not 
illegal. (1961) 3 Orissa JD 190. 

(15) Motor transport business carried 
on by partnership on strength of permit 
obtained by partner and with yehicle 
belonging to such partner is legal. AIR 
1966 Madh Pra 13 (17) * 1965 MPLJ 
644 (DB) ** AIR 1960 SG 403 (496, 496). 
(AIR 1967 Mad 100, Reyersed; AIR 1963 
Mad 413 and AIR 1962 Andh Pra 14, 
Overruled.) 

(16) A partnership agreement which 
contravenes the positive provision of Sec- 
tion 28 (1) of the Electricity Act (1910) 
is void. AIR 1967 Pat 191 (199) (DB). 

(17) Partnership formed to carry on 
Government contract which expressly 
prohibited assignment or sub-letting of 
contract is not illegal. AIR 1967 Mad 
449 (450) = (1967) 1 Mad LJ 168 (DB). 

(18) Partnership agreement by dealer 
in cloth with licence under Madras Cloth 
(Dealers) Control Order (1947) is illegal. 
AIR 1964 Andh Pra 145 (151) = (1963) 
2 Andh WR 455 (DB). 

(19) Partnership being an agreement 
within the meaning of Section 23, it is 
not unlawful, though its object is to carry 
on wagering transactions. AIR 1059 SG 
781 (792) * (1959) Supp (2) SCR 406. 

(20) Where four partners, one of whom 
was a licensee of selling English wine 
and others were licensees for selling 
country liquor formed a partnership 
authorising the other partners also to 
sell English Wine, the partnership is 
illegal. 1968 Cur LJ 775 = 71 Pimj LR 
122 (Punj). 

(21) A partnership for carrying on 
business in forward contracts is not 
illegal. AIR 1958 Cal 703 (708) = ILR 
(1956) 1 Cal 297 (DB). 

30. Void Gontraets — Enforcement of* 

~ (1) In cases which fall under Sec- 
tion 23, the agreement is void ab initio. 
AIR 1936 Nag 268 (269) = ILR (1937) 

Nag 94. 

(2) Where a contract is illegal being 

contrary to positive law or against public 
policy, an action cannot be maintained to 
enforce it directly or to recover the 
value of services rendered under it or 
money paid on it. AIR 1916 Cal 266 
(268) = 43 Cal 115 (DB) •• AIR 1919 
Low Bur 71 (73, 74) *• AIR 1914 Lah 
353 (353) •• AIR 1967 Cal 294 (306, 307) 
•* AIR 1967 Pat 72 (75, 76) = 1966 

BLJR 46 •• (1962) 28 Cut LT 485. 

[But see AIR 1928 Mad 476 (476).] 

(3) When a transaction is entered into 
for an unlawful or immoral purpose and 
that purpose has been achieved, Court 
would not interfere at the instimce of the 
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VarOceps criminis' to relieve him from 
the lesal effects of the tnuisacHon. AIR 
1921 Mad 326 (327) » 44 MtuI 329 (DB) 
•• AIR 1941 Oudh 529 (555) •• AIR 1930 
Oudh 196 (199) = 4 Luck 669 •* AIR 

1924 Pat 321 (322) •• AIR 1923 Mad 626 
(628) (DB) •* AIR 1919 Nag 43 (43) = 
16 Nag LR 129 •• (1888) 12 Bom 422 
(424) (DB) ** AIR 1966 Andh Pra 209 
(209, 210) ^ (1965) 1 Andh WR 156 
(DB) •• AIR 1958 Cal 713 (724, 729. 

730) = 63 Cal \VN 2,58 (DB). 

(4) Where a contract is void for illega- 
lilv as opposed to being merely nugator>', 
money paid in pursuance of it cannot be 
recovered unless it is still executory 
because of the maxim “ex turpi causa 
non oritur actio”. AIR 1938 Nag 335 
(344) = ILR (1939) Nag 1 (FB) •• AIR 
1918 Low Bur 77 (81). 

(5) A party cannot recover money paid 
in respect of a contract which is tainted 
with criminality or immorality, even 
though the contract has not been per- 
formed. AIR 1916 Cal 266 (208) = 43 
Cal 115 (DB) *• AIR 1919 Pat 316 
(316) = 4 Pat LJ 542 (DB). 

[But see AIR 1930 Lah 1018 (1020) •• 
AIR 1968 Andh Pra 375 (378) = (1967) 
2 Andh WR 465. (Presents and monies 
given in connection with contract of 
marriage of minors — Contract being 
admittedly illegal — Repudiation of con- 
tract — Amount paid is recoverable ) ** 
AIR 1967 Cal 294 (310).] 

(6) The law allows locus paenitcntiae 
So before fraud or an illegal purpose is 
carried out the money may be recovered 
from the person to whom it was advanc- 
ed. AIR 1959 Andh Pra 647 (649) (DB). 

(7) Where an illegal purpose of a void 
contract has been carried out even in 
part, a Court of equity will not only 
refuse to enforce the obligation created 
or to restore property given away, but 
will also refuse to grant relief bv way 

declaration on the principle that no 
relief could be given to a wrongdoer. 
AIR 1916 Pat 284 (288, 290) = 1 Pat 
LJ 48 (DB). 

(8) Transferee of property for illegal 
purpose cannot get transfer annulled If 
intended purpose has been carried out. 
AIR 1924 Mad 849 (849). 

[See AIR 1938 Lah 732 (734) (DB).] 

(9) The money due under an illegal or 
immoral agreement cannot be recovered 
by a change in the form of action based 
on another agreement, which has for its 
w^ort the original illegal agreement 
AIR 1935 Cal 748 (750). 

(10) Where a deposit has been made 
in connection with an illegal contract, 
such a deposit can be recovered by a 
suit if the plaintiff does not relv for bis 
claim on the illegal contract. AIR 1932 
Nag 32 (33) == 27 Nag LR 376. 

(11) Where a promissory note is void 
hemg made payable to bearer on demand 


the creditor can sue on the basis of any 
obligation independently of Ihe execution 
of the promissory note. AIR 1928 All 
371 (376) = 50 All 839 (SB). 

(12) A party lo jin illegal and void 
contract, w'illlng to perform his pari, can- 
not enforce perforniaiu-e. AIR 1916 Low 
Bur 51 (54) = 8 Low Bur Rul 389 (FH). 

(13) Defendant borrowing monev from 
plaintiff intending to utilise same for 
gambling — Plaiiiliff not privy to (his 
intention — Plaintiff can recover monev 
by suit. AIR 1931 All 4.58 (4.58). 

(14) The right of a person who pays 
monev to another, in pursuance f)f an 
illegal agreement, to claim its refund is 
not lost by the fact that it was really 
due to the payee. AIR 1917 Mad 607 
(608) = 40 Mad 28.5 (DB). 

(15) Purchasers are not entitled to 
refund bv reason of fact that thev are 
deprived of the benetil (»f portion of what 
thev purchased under a deed of convey- 
ance which turned out to 1)0 unenforce- 
able. AIR 1927 Sind 62 (65) (DB). 

(16) A Court cannot decline to enforce 
a contract which is legal as between the 
parlies on a men* assumption that in 
re.alilv it is intended for Ihe licnefit of a 
third person, against wlu)m a .statulc>r\’ 
prohibition lo enter intf> such contract 
exists. AIR 1925 Lah 65 (66). 

(17) When a contract is void because 
prohibited bv statute, the Court has 
power to work out the equities and place 
the parties upon terms. AIR 19.38 Nag 
335 (.344) = ILR (1939) Nag 1 (FB) 

AIR 1954 Kutch 7 (8). 

(18) While it is the duty of the Court 

not to render its aid to the enforcement 
of transactions which are illegal, it is at 
the same time incumbent (hat the illega- 
lit\- should be sufficicntlv proved and 
the facts constituting illegalitv establish- 
ed. AIR 1930 Mad 361 (363) *• AIR 1940 
Rang 73 (74) *• AIR 192.5 Rang 27,5 

(277) = 3 Rang 275 ** AIR 1920 Cal 

704 (705) (DB) ** AIR 1968 SC 1165 

(1176) = 1968-3 SCR 163 ** AlP, 1965 

SC 1364 (1308) = (1963) 1 SCR 861 ** 
AIR 1959 Andh Pra 647 (649) (DB) ** 
1963 Ker LJ 19 •• AIR 1959 Andh Pra 
370 (376) (DB). 

(19) Where a contract or transaction 

is illegal there need be no pleading of 
the parties raising the issue of illegality 
and the Court is bound lo lake iudirial 
notice of it. AIR 1966 SC 1364 (1370) = 
(1966) 1 SCR 861 ** AIR 19.59 Madh 

Pra 1.51 (168) = 1960 MPLJ .334 (FB) 
** 1963 Ker LJ 19 •• AIR 1960 Andh 
Pra 190 (191)** AIR 1960 Pat 145 (146) = 
1959 BLJR 549 (DB) •• AIR 1959 Andh 
Pra 370 (376) (DB). 

(20) Objection that contract is illegal 
must be considered even though taken 
late. AIR 1944 Mad 387 (387). 

(21) Although a contract is not en- 
forceable at law, as being for an illegal 
purpose, it can form the basis of a pro- 


574 [S 24 N 1] 


[The Indian] Contract Act^ 1872 


Void agreements. 

24. Agreements void, if considerations and objects unlawful in part. — any 

part of a single consideration for one or more objects, or any one or any part of 
•iny one of several considerations for a single object, is unlawful,® the agreement 

is void. 

niustratioQ 

A promises to superintend, on behalf of B, a legal manufacture of indigo, and an 
iile«al traffic in other articles. B promises to pay to A a salary of 10,000 rupees a year. 
The agreement is void, the object of A’s promise, and the consideration for B s promise^ 
l>eing in part unlawful. 

[®] See Ss. 57 and 58, infra. 


Section 23 — Note 30 (contd.) 

sedition. AIR 1933 Rang 199 (200) = .34 
Cri LJ 1255 ** AIR 1963 Madh Pra 326 
1329) = 1963 MPU 325 (DB). 

(22) Maxim “in pari delicto potior est 
conditio def'endantis” does not apply (a) 
where the illegal purpose has not yet 
heen substanlially carried into effect be- 
lorc it is sought to recover money paid 
or goods delivered in furtherance of it; 
(h) where the plaintiff is not in pari 
diliclo with the defendant; (c) where 
the plaintiff does not have to relv on the 
illegality to make out his claim. AIR 
1968 SC 634 (637) = (1968) 1 SCR 806 
** AIR 1960 SC 213 (216) » (1966) 1 
SCR 861. 

(23) A wagering contract cannot be 
enforced as being hit by Section 23. AIR 
1964 Andh Pra 537 (538, 539) = (1966) 
1 Andh LT 234 *♦ AIR 1967 Cal 25 (28) 
(DB). 

(24) Where the cause of action Is not 
founded either on the illegal contract or 
on its breach, the party’s right to pos- 
sess his own chattels will be enforced 
against those who without any right de- 
tain the same or convert it to their own 
u.se even if it appears cither from the 
pleadings or evidence led at the trial 
that they have come in possession of the 
defendants .as a result of an illegal tran- 
saction. AIR i960 Bom 548 (551) = 62 
Bom LR 304 = ILR (1960) Bom 671 
(DB). 

(25) When the agent for purchase 
knows at the time he makes the pur- 
chase that the goods he instructed to buy 
are to be dealt with in a manner pro- 
hibited by law, he cannot enforce any 
right arising out of the contract of 
agency. AIR 1960 Andh Pra 190 (192). 

(26) A promissory note or a mortgage 
in favour of the society does not be- 
come unenforceable when it is not shown 
to be illegal by the fact that the society 
under the memorandum of association 
had no power to lend money. AIR 1959 
Madh Pra 172 (175) = 1959 MPLJ 301 
(DB). 

(27) Where the forward contracts in 
respect of cotton were not void ab initio 
but became void and tmenforceable due 
to prohibition of law, there is no bar to 
their enforcement when the inhibition is 
lifted by the repeal of that law. AIR 


1304 (DB)^^ ^ (I960) 10 Raj 

(28) A contract entered into in deff- 
^ce of a legal provision continues to be 
illegal even after the legal provision 
ceases to be effective and a plea that the 
contract, when it was to be enforced, was 
not hit by any subsisting law is not 
open to the party seeking to enforce it- 
AIR 1963 All 206 (209) = 1962 All LJ 
767 (DB). 

(29) If the illegality be trivial or venial 
and the plaintiff is not required to rest 
his case upon that illegality, the public 
policy demands that the defendants 
should not be allowed to take advantage 
of the position. AIR I960 SC 213 (218. 
219) = (1960) 1 SCR 861. 


SECTION 24 — SYNOPSIS 

1. Scope and applicability. 

2. Indivisible contracts. 

3. Divisible contracts. 

4 . Mortgage transactions. 

1. Scope and applicability. — ( 1 ) Sec- 

tion 24 lays down no principle at vari- 
ance with the English common law. It 
is declaratory in its nature. AIR 1940 
Rang 45 (47)* 1939 Rang LR 711. 

(2) Section 24 does not apply to a 
transfer of immovable property. AIR 
1934 All 246 (249) (DB) •* AIR 1930 All 
1 (3)* 52 All 338 (FB) •• AIR 1935 
Oudh 501 (505) (DB). 

(3) Section 24 does not apply to cases 
of an out and out transfer. AIR 1925 
All 474 (476). 

(4) There is nothing in Sections 23 and 

24 to support the view that a sale, made 
with the view to defeat a probable exe- 
cution, would be a sale with a fraudu- 
lent and unlawful object, and, there- 
fore, void. (1879-80) 4 Bom 70 (73) 

(DB). 

(5) Section 24 has no application to 
promises which are offered in the al- 
ternative. AIR 1931 All 589 (592) (DB). 

(6) Section 24 has no applicability to 
a case where the plaintiff is seeking to 
enforce an equity in respect of a per- 
fectly valid security. AIR 1917 All 290 
(292)= 39 All 539 (DB) *• AIR 1935 AU 
862 (863)= 58 All 230 (DB). 

(7) Where, after the marriage, the 
Muhammadan husband agreed by a 
Kabinnama in favour of his wife that 
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Section 24 — Note 1 (contd.) 
he would do nothing without the per- 
mission of his wife, that if he so did, 
she would be at liberty to divorce him, 
that he would pay over to her the 
whole of the money which he might 
earn during the time the marriage con- 
tinued, and so on : Held, in a suit by 
the wife to enforce such a contract, that 
Section 24 did not apply. (1875) 15 

Beng LR (App) 5 (7). 

(8) Where the agreement is hit by Sec- 
tion 24, Section 65 may not apply. But 
where neither the consideration nor the 
object is illegal Section 24 has no ap- 
plication. AIR 1955 Assam 33 (43) (DB) 
•• AIR 1938 Bom 54 (59. 60) (DB). 


2. Indivisible contracts. — (1) When 
a contract consists of a number of terms 
and conditions each condition does not 
form a separate contract but is an item 
in the one contract of which it is a 
part. The consideration for each condi- 
tion in a case like this is the considera- 
tion for the contract taken as a whole. 
AIR 1954 SC 236 (242)= 1954 SCR 817. 

(2) Where a part of the consideration 
is unlawful, then general rule is that 
when you cannot sever the illegal 
from the legal part of a contract, the 
contract is altogether void. AIR 1933 
Bom 132 (134)= 57 Bom 278 (DB) *• 
ILB (1963) 1 Ker 522. 

I-* Where each part of contract is an 
inoucement to every other part of it, 
there is an entire contract for a single 
consideration and there is no warrant 
to divide the contract into distinct parts. 
air 1938 Mad 982 (985, 992) (DB). 

(4) Where the various promises of the 
two parties are quite interdependent, one 
large part of contract, if void, vitiates 
the whole. AIR 1922 Upp Bur 9 (11) =» 
4 Upp Bur Rul 110. 

(5) One entire consideration for two 
^veral contracts, one of them for doing 
illegal act — The whole is void. AIR 
19W Rang 45 (47)= 1939 Rang LR 711 
(DB), 

(6) Part of transaction without neces- 
sary sanction of Magistrate — '^^ole is 
iny^id. AIR 1928 Nag 283 (283) (DB). 

A Proceedings in Supreme Court 
Agents remimeration fixed by agree- 
ment in 2 my event and taxed costs in 
event of success — Case succeeding — 
1^ taxing costs between party and 
latter part of agreement cannot 
o® Ignored and only earlier part given 
enw. If agreement Is considered, void, 
Whole of it should be treated as non- 
exi^nt. AIR 1954 SC 26 (28). 

. j®) Debtors executing bond with 
mterest at high rate — One of them 
to render service without pay till bond 
pocoming payable — Consideration as 
to rendering service is unla^ul — 
C^txf^ bedng Indivisible is void. AIR 
JMgjPat 249 (250)- 3 Pat L Jour 412 


(9) A licensee of electric supply creat- 
ed a partnership. The partnership 
agreement vested the building, license 
and book etc., in the partners and the 
partners agreed to pay one-tenth of the 
profite to the licensee and after his death 
to his heirs as long • as the com- 

existence. It was held 
that the transfer of the undertaking 
was void under the Electricity Act and 
the contract not being divisible was 
void as a whole under Section 24. AIR 
1937 Rang 47 (49). 


( 10 ) Defendant agreed, by a kabu 
liat, m pay the plaintiff an enhanced 
rent by more than two annas in the 
ru^e, thus contravening provisions of 
Section 29 (b), Bengal Tenancy Act. 
The plaintiff contended that the decree 
be given for so much of the enhanced 
rent as does not exceed the two annas 
m the rupee. Held^ the contract was 
to pay the enhanced rent: the contract, 
qi^ the pa3rment of the enhanced rent, 
did not consist of two parts. The con- 
tract was not severable and, there- 
fore, was void. (1897) 24 Cal 895 (896) 
(DB) •• 1947 All WR (HC) 11 (12) 


(11) Pending a criminal prosecution 
against the defendant, his pleader stood 
bail for his appearance in the Criminal 
court; and to indemnify the pleader 
against any loss which he as bailee 
might suffer, a nominal sale-deed and 
a nominal rent-note were passed to the 
pleader's relative, the plaintiff, in a 
rent suit by a plaintiff : Held, that 
agreement was indivisible agreement; 
part of a single consideration for one 
object was unlawful and therefore, 
whole agreement was void under Sec- 
tion 24. (1908) 32 Bora 449 (453. 454) 


(12) Where the finding of the Court 

was to the eflTect that the consideration 
lor the promissory notes was, at least 
In part, losses to the plaintiffs in res- 
pect of gambling debts and the Court 
could not ascertain the exact pro- 
portion of such consideration ; Held, 
the whole of the suit was properly 
d^issed. (1913) 35 All 558 (559) 

(DB). 

(13) If adultery, past or future, is 
consideration or indivisible part of the 
consideration for an agreement, such 
agreement is Illegal and the contract 
would be void. (1905) 27 All 266 (269). 

(14) Consideration for an agreement 
by a person to pay a certain sum of 
money to a prostitute, 11 she allowed 
him to cohabit with her, is Immoral 
and unlawful and the contract Is, 
therefore, void under Section 24. AIR 
1935 Oudh 71 (71, 72) •• (1905) 27 All 
266 (270). 

(15) Client agreeing to pay pleader 
money and part of the suit property 
as Inam for ‘‘religious purposes” : 
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Section 24 — Note 2 (contd.) 

Held, that in spite of the words 
“religious purposes” the consideration 
for the services of the pleader was the 
money agreed to be paid and the gift 
of part of the property in suit. Agree- 
ment being inseparable the whole of 
it was void. AIR 1925 Bom 470 (470, 
471)= 49 Bom 619 (DB). 

(16) Transfer of occupancy holding is 
forbidden by law and contract, a part 
of consideration for which is such a 
transfer, is void. (1913) 18 Ind Cas 9 

(10) (All). 

(17) Suit for recovery of loss suffered 
in forward contract which is prohibited 
by law. is not maintainable. AIR 1963 
Madh Pra 323 (329)= 1963 MPLJ 325 
(DB). 

(18) Where the terms of a settlement 
are not separable and two of them 
which are the basic terms are found to 
be illegal, the settlement must be set 
aside as a whole. AIR 1952 Cal 763 
(767)= ILR (1954) 2 Cal 41. 

3. Divisible contracts. — (1) In an 

agreement, if different clauses are 
separable, the fact that one clause is 
void does not necessarily cause the 
other clauses to fail. AIR 1931 Bom 264 
(265) (DB) ** AIR 1930 All 1 (3)= 52 
All 338 (FB) ** AIR 1933 All 468 (470) 
** AIR 1917 All 290 (291, 292)= 39 All 
539 (DB) ** (1910) 7 All L Jour 778 (781) 
** (1968) 69 ITR 819= (1968) 2 ITJ 377 
(All) (DB). 

(2) Where In the same instrument 
there are distinct engagements by 
which a party binds himself to do cer- 
tain acts some of which are legal and 
some Illegal the performance of those 
legal can be enforced. AIR 1922 Pat 
171 (177, 178) (DB). 

(3) In cases of contract only partly be- 
yond the competence of the promisor, 
there is no good ground why the pro- 
misee who has paid good consideration 
should not be allowed to enforce that 
part of the promise which the promisor 
was competent to make. AIR 1930 All 
1 (3)= 52 All 338 (FB) •• AIR 1933 All 
468 ( 470, 472) (DB). 

(4) The bad part may be rejected and 
the good retained, A bond may be good 
though consideration is partly good and 
partly illegal. AIR 1933 Pat 306 (409) = 
12 Pat 359 (DB) ** AIR 1926 Oudh 270 
(271) (DB) •• (1911) 10 Ind Cas 465 (466) 
(All). 

(5) Provision in a will or contract 
partly for illegal purposes can stand 
^ough not separated from v£did pur- 
poses. AH^ 1928 PC 119 (121). 

(6) Where contract Is legal and as 
evidence of contract something illegal is 
done, the whole contract cannot be said 
to be illegal. AIR 1925 Mad 929 (931). 

(7) Where the sale of lands and sur- 
render of occupancy rights therein were 


both contended to be void as being one 
transaction and intended to defeat the 
Tenancy law : Held that the surrender 
was separable from the sale and the for- 
mer alone was void. AIR 1925 Nag 302 
(304) = 22 Nag LR 136 (DB) AIR 1931 
Nag 6 (7)= 27 Nag LR 113. 


(8) Where a suit was based upon a 
Dond for a certain sum of money, part 
of which was interest upon the amount 
covered by the first bond, and it was 
agreed in the second bond that the 
whole amount of the consideration as 
mentioned in the bond should bear in- 
terest. Held, that the obligee can re- 
cover such sums of money as in law he 
is entitled to recover, notwithstanding 
that part of the consideration is com- 
pound interest which could not, under 
the law in Sonthal Parganas, be decreed 
by Courts* (1899) 26 Cal 238 (240) (DB). 

(9) The void part of an agreement 
would not invalidate the rest of the 
agreement if it could be proi)erly sepa- 
rated from it. But where the parties 
thereto have treated the two debts as a 
lump sum the contract mu^ be regarded 
as an integral one and void. (1885) 9 
Bom 176 (179) (DB). 

(10) Where a claim consisting of two 
items — one for Rs. 1000 and the other 
for Rs. 600 was preferred but the founda- 
tion of the claim for Rs. 1000 was 
that that amount be paid to a vendor 
to influence the co-vendors to enter Into 
L. sale transaction, it was held that 
this part of the claim was immoral and 
cannot be enforced and the plaintiffs 
were entitled to recover only Rs. 600, 
the other part being void. 1955 Raj LW 
230 (231). 

(11) Wrestling match — Agreement 
that party failing to appiear should pay 
certain sum and the winner should get 
the gate money — Former being legal 
and separate from the other illegal one, 
is enforceable. AIR 1931 Bom 264 (265) 
(DB). 

(12) Bond agreeing to repay money on 
a certain date — Further condition that 

money was not repaid on that date 
the creditor to enter into p>ossession of 
plaintiff’s cultivatory holding as a usu- 
fructuary mortgagee — Whole contract 
is not illegal though the latter covenant 
was contrary to the provisions of the 
Tenancy Act, and the plaintiff could get 
money decree. AIR 1924 All 80 (80) = 
45 All 621 (DB). 

4. Mortgage tran8aotioiis.p— fl) While 
an application for execution was i>end- 
ing the defendants executed a mot^age 
for satisfaction of judgment-debt provid- 
ing for payment In excess of the decre- 
tal amount. The mortgcige was for a 
certain amotmt and bore an Intere^ at 
9 p. c. p. m. on the whole amount. In 
a suit to recover the amount of mort- 
gage, with future interest : Held, the 
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• "^Sreement without consideration, void, unless it is in writing and regis- 
tered or is a proimse to compensate for something done, or is a promise to oav 

CoW untss- ^ law—An agreement made without consideration f 

(1) it is CNpressed in writing and registered under the law for the time being 

in force for the registration of t [documents], and is made on accent o1 

eaerotherr orunlfs“‘‘°" in a near relation to 

(2) it is a promise to compensate, wholly or in part, a person who has already 

voluntarily done something for the promisor, or something uhich the pro- 
misor was legally compellable to do; or unless ^ 

writing and signed by the person to be charged 
therewith or by his agent generally or specially authorized in that behalf to 

pay wholly or m part a debt of which the creditor might have enforced 
payment but for the law for the limitation of suits enforced 


Section 24 — Note 4 (contd.) 
money that was agreed to be paid in 
co^ideration of the mortgage, was the 
entire sum of money mentioned as 
priricipal in the deed along with interest 
on It and it was not permissible to split 
up the consideration. The mortgage 

(239) 

12) Mortgage executed for a certain 
sum misappropriated by son of mort- 
fiagor and as compromise of police pro- 
secution pending against the son — Pro- 
secution for uncompoundable offence — 
M^gage held void under Section 24. 
air I960 Ker 194 (195)= 1959 Ker LT 
1268* 

(3) Mortgage of occupancy holdings 
wth other properties legally transfer- 
eble, for single consideration — Mort- 
gagee given possession of occupancy lands 
not transferable — Suit to recover pos- 
^ssion of the remaining lands — Held, 
Miat mortgagee-plaintiff was not entitled 
to seek any relief in Court at all as 
part of mortgage contract was illegal. 
AIR 1925 All 543 (544)= 47 All 780 (DB). 

LBut see AIR 1917 All 290 (2) (291, 

292)= 39 All 539 (DB).3 

/4) Mortgage of occupancy holding 
with covenant for indemnity if mortgagee 
is not paid — As the two portions of 
the deed were inseparable and the mort- 
gage of the occupancy holding being il- 
legal, the covenant also could not be 
enforced. AIR 1921 All 392 (392)= 43 
All 81 (DB) •* AIR 1926 Rang 186 (187). 

(5) If a usufructuary mortgage of an 
occupancy holding is void a personal 
covenant to that effect embodied in the 
deed is also void and unenforceable. 
air 1922 All 134 (135)= 44 All 486 (DB) 
•• (1929) 27 All L Jour 479 (480). 

(6) In a contract where one of several 
considerations moving from the defend- 
ant was the mortgage of reversionary 
mterest which was illegal under Sec. 6 
(d), T. P. Act: Held, the whole agree- 
ment was void. AIR 1917 Oudh 230 
(232)= 20 Oudh Cas 155. 

[Vol. 6.1 3 A. M. 37 i 


U) Where the mortgagor actually re- 
ceiveo Rs. 1036 only as consideration but 
mortgage-deed showed a sum of 
Rs. 1451 as the consideration for the 
mortgage and the balance of Rs. 415 was 
fictitiously entered, the part of the con- 
siaeration for the balance fails and is 
inoperative. The mortgagor is entitled 

mortgage at Rs. 1036. 
19o6 Raj LW 84 (86). 

SECTION 25 — SYNOPSIS 

1* Agreement without consideration is 

void. 

2. Compromise and forbearance to sue. 

3. Existing obligations as considera- 

tion. 

4. Clause (1) — Promises made out of 

love and affection. 

5. Clause (2) — Compensation for past 

services. 

6. Clause (3) — Contract to pay time* 

barred debts. 

7. Agreement by acceptance of offer 

necessary. 

8. Promise to pay is an essential ingre. 

dient. 

9. Writing and signature of party to 

be charged with, necessary. 

10. “Person to be charged therewith.” 

11. Persons authorised to renew time- 

barred debts. 

12. “Debt,” meaning of. 

13. Explanation 1. 

14. Explanation 2. 

1. Agreement without consideration is 
void. — (1) An agreement without con- 

.sideration is void under this section and 
therefore, it cannot be enforced. AIR 
1927 Mad 1102 (1102) *♦ AIR 1939 PC 219 
(221) •* AIR 1957 Raj 29 (31)= ILR 
(1957) 7 Raj 222 (DB) *• AIR 1952 
Trav-Co 255 (256) ** AIR 1929 Lah 169 
(170) (DB). 

(2) Mortgage without consideration is 
a nullity and so inoperative. AIR 1917 
Mad 492 (495) (DB) ** (1913) 24 Mad L 
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In any of these cases, such an agreement is a contract. 

Explanation 1. — Nothing in this section shall affect the validity, as between 

the donor and donee, of any gift actually made. 

Explanation 2. — An agreement to which the consent of the promisor is freely 
given is not void merely because the consideration is inadequate; but the inadequacy 
of the consideration may be taken into account by the Court in determining the 
question whether the consent of the promisor was freely given. 

Illustrations 

(a) A promises, for no consideration, to give to B Rs. 1,000. This is a void agree- 
ment. 

(b) A, for natural love and affection, promises to give his son, B, Rs. 1,000. A puts 
his promise to B into writing and registers it. This is a contract. 

(c) A finds B’s purse and gives it to him. B promises to give A Rs. 50. This is a 


contract. 


Section 25 — Note 1 (contd.) 

Jour 355 (357) (PC) (1875-77) 1 All 
309 (311) ** 1969 Raj LW 207. 

[See also AIR 1956 Trav*Co 80 (81, 
82)= ILR (1956) Trav-Co 220 (DB).l 

(3) Every one of the several undertak- 
ings given by one party is supported by 
consideration where all of them consti- 
tute together a single consideration for 
the promise of the other party. There- 
fore it is not permissible to single out 
any one of those undertakings and re- 
pudiate it on the ground that it is not 
supported by consideration. AIR 1954 
Sau 8 (10). 

(4) Where there is a recital of receipt 
of consideration in a document the onus 
of proving absence of consideration lies 
on the party denying it. (1933) 32 Pun 
LR 577 (578) (DB). 

(5) In the case of a negotiable instru- 
ment a presumption that there was con- 
sideration for its execution arises under 
Section 118, Negotiable Instruments Act. 
AIR 1938 Oudh 14 (15). 

(6) A disposition of property brought 
about by transfer is not a contract and 
therefore is not governed by Section 25 
of the Contract Act. AIR 1955 Bom 122 
(126)= ILR (1955) Bom 309 (DB). 

(7) A receipt is merely evidence of a 
fact. It is not an agreement- requiring 
consideration to make it a valid con- 
tract. AIR 1924 Nag 156 (156). 

(8) A condition precedent attached to 
an agreement by consent of parties does 
not become unenforceable on the ground 
that there is no fresh consideration for 
the same. AIR 1921 PC 71 (75). 

(9) The section saves certain agree- 
ments from the general rule declaring all 
agreements without consideration void 
and gives effect to those excepted agree- 
ments. AIR 1921 Lah 205 (207)= 2 Lah 
263 (DB). 

(TO) Certain agreements, like agree- 
ments to pay time-barred debts, are 
made valid under Indian law; while they 
are illegal contracts under English law. 
(19061 16 Mad L Jour 422 (425) ** AIR 
1949 Bom 215 (217), 


(10-A) Mere moral duty to perform 
a promise given to a party cannot be 
a consideration to support a contract. 
AIR 1963 Madh Pra 37 (40)= 1962 All 
LJ 781. 

Instances of agreements supported by 
consideration. 

(11) Where a newly admitted partner, 
along with the existing partners acknow- 
ledges a debt due from the partnership 
to their creditor there is consideration 
for the new partner’s undertaking to pay 
the debt. The new partner obtains the 
promise of a partnership as the condi- 
tion of his liability. AIR 1943 PC 147 
(152)= ILR (1944) Kar (PC) 85. (Re- 
versing AIR 1939 Pat 323.) 

(12) A bond executed by one to 
another upon the dissolution of an ad- 
mitted partnership between them for 
dues on account of such partnership is 
fully supported by consideration and the 
fact that all the accounts had not been 
gone into and cleared before its execu- 
tion would not in the least detract from 
that consideration. AIR 1950 Kutch 67 
(67). 

(13) Where the manager of a firm 
writes an account demanded by the ser- 
vant for the purpose of knowing his re- 
muneration and the manager states it 
for the purpose of enabling the servant 
to know it, it was held, that this was a 
case of a promise made to pay the 
balance for a good consideration. AIR 
1934 PC 144 (147). 

(14) Whenever a third person under- 
takes the liability of another, in whom 
he is interested, the third person’s pro- 
mise cannot, in law, be considered as 
being made without consideration or 
vitiated by illegality. AIR 1937 Mad 223 
(225) • (DB). 

(15) Tenants executing pro-notes in 
favour of Manager of indigo factory in 
order to obtain release from their sup- 
posed obligation to grow indigo on their 
lands — Bona fide belief of both parties 
in existence of such obligation — Agree- 
ment held was supported by considera- 
tion. AIR 1920 Pat 552 (553) (DB). 
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(d) A supports B’s infant son. B promises to pay As expenses in so doing. This 
is a contract 

(e) A owes B Rs. 1,000 but the debt is barred by the Limitation Act. A signs a 
written promise to pay B Rs. 500 on account of the debt. This is a contract. 

(f) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A's consent to the agree- 
ment was freely given. The agreement is a contract notwithstanding the inadequacy of 
me consideration. 

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that his consent 

to the agreement was freely given. 

The inadequacy of the consideration is a fact which the Court should take into 
account in considering whether or not A's consent was freely given. 

[•■] This section is not affected by the provisions of Limitation Act, 1963~see Limita- 
tion Act (1963), S. 29 (1). 


f ] For definition of, see S. 2 (d) supra. 
4^] Substituted for “assurances”, by the 


Section 25 — Note 1 (contd.) 

(16) A promise to pay bonus which is 
3 psrt of the contract of service between 
the parties is not a promise without 
consideration. AIR 1953 Mad 433 (434). 

(17) Contract of sale — Vendee agree- 
ing to defend contemplated suit by a 
collateral of the vendor by expending 
money left with him — Such promise 
is legal consideration for sale. AIR 1920 
Lah 468 ( 469) (DB). 

(18) A, a ward of Court of Wards, 
executing a promissory note in favour 
of B ■ — After release of estate from 
Court of Wards and after A’s death A s 
son executing a bond, a substantial por- 
tion of the consideration being the debt 
under the promissory note — Agree- 
ment held was not without consideration 
and could not be brought within Sec. 25. 
AIR 1923 All 590 (590) (DB). 

(19) Where at the request of a per- 
son another performed the loi lena cere- 
mony at the tonsure of the former’s 
daughter and the former promised to 
pay a guzara in return It was held that 
the promise was supported by conside- 
ration and hence enforceable. 1950 All 
L Jour 1^8 (171. 172) (DB). 

(20) Where an arrangement has been 
arrived at between certain members of 
the family that is designed to promote 
peace and good will among certain of 
its members, this, by itself, is a good 
consideration to support the transaction. 
AIR 1932 All 174 (176) (DB). 

(21) A bond remains valid though the 
consideration was not paid in full; the 
bond is operative to the extent of the 
sum actually advanced. AIR 1921 Cal 
435 (440) (DB). 

(22) If the sale and the promise to re- 
•sell were parts of a single transaction, 
no question of mutuality arises. The 
purchaser^ promise to reconvey the land 

“^sed on consideration. This con- 
sideration may be a promise for a pro- 
mise or an act already performed in re- 
turn for aipromise. AIR 1965 All 83 


Amending Act, 1891 (12 of 1891). 


(86)= 1963 All WR (HC) 811 (DB) ** 
1963 All WR (HC) 811 ♦*= AIR 1965 All 
83 (86) AIR 1961 Assam 173 (175) = 
ILR (1961) 13 Assam 351 '** AIR 1963 
Cal 325 (327)= 67 Cal WN 110 (DB). 

',23) Mortgage bonds executed during 
Collector’s regime without Collector’s 
permission — Later mortgage bond exe- 
cuted in lieu of earlier bonds after Col- 
lector's regime had ended are not with- 
out consideration and hence valid. AIR 
1959 All 788 (789) = 1959 All LJ 498 
(DB). 

(24) A contracting to purchase goods 
from B at contract price — A refusing 
to take delivery of some goods on ground 
of fall in price — C, agent of B 
guaranteeing performance of contract by 
A promising A to pay money and in- 
ducing him to take delivery of goods 
— A promising to take delivery — Con- 
tract between A and C is for considera- 
tion. AIR 1963 Madh Pra 37 (40)= 1962 
MPLJ 781. 

(25) Fees on sale of cattle is tax — 
Levy of fees by following procedure for 
imposition of fees — Transfer of right 
to collect fees — Right to recover such 
fees not being legal, no consideration 
passed due to transfer — Agreement is 
void. AIR 1963 Madh Pra 240 (241) = 
1963 MPLJ 261 (DB). 

(26) Agreement of sale of business — 
Trifling consideration — Second docu- 
ment stipulating for payment of main- 
tenance to vendor and to his wife on his 
demise — Sale of business at under 
value can be a consideration for second 
document. (1962) 66 Cal WN 8. 

Agreements not supported by con- 
sideration. 

(27) An agreement by a tenant under 
a subsisting tenancy to pay a different 
rent when measurement would be 
made cannot be enforced as it is not 
supported by consideration. AIR 1933 
Cal 725 (726). 

(28) A bond given by a person arrest- 
ed in execution of a decree for moneyi^ 
passed by Court having no jurisdiction^ 
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to the holder of such decree, for the de- 
cree amount plus the cost of stamp paid 
for him. in order that he might be re- 
leased from such arrest, is one given, 
under decree and executed without 
consideration. (1882) 4 All 352 (354. 355j 
(DB). 

(29) Woman living in adultery with a 
Hindu till his death is not entitled to 
maintenance from estate. Promise by 
the widow to pay maintenance to such 
woman is not valid as it is not support- 
ed by consideration. AIR 1922 Oudh 27 
(28)= 25 Oudh Cas 145. 

(30) An agreement executed by the 
father after his son's marriage that he 
would pay maintenance to the son's 
w'ife on the happening of certain event 
was held to be one without considera- 
tion. 1911 Pun LR No. 245 p. 910 (911, 
912). 

(311 A mere promise to subscribe to 
a charitable institution is without con- 
sideration and cannot be sued upon. 
AIR 1953 Nag 195 (198)= ILR (1953) Nag 
130 AIR 1953 Pat 231 (234)= 32 Pat 
152. 

(32) Subscriptions were raised from 
persons of the caste of plaintilf and de- 
fendant for festival but it was not in 
consequence of any prior agreement by 
defendants that plaintiff incurred ob- 
ligations. There was not any promise 
by defendants to compensate plaintilT for 
something done by him for defend- 
ants. Held, the promise by defendants 
to pay was purely voluntary for no legal 
consideration and payment could not be 
enforced as payment of money due 
under contract. AIR 1923 Mad 330 (330). 

(33) Defendant had agreed to pay. 
out of his pocket certain sums propor- 
tionate to the value of goods imported 
by him. to a charitable society. As such 
sums were in arrears, he executed a 
hatchita in favour of society promising 
to pay the sum with interest. In a suit 
on hatchita, it was held that the pro- 
mise to contribute out of his pocket was 
unenforceable as being without con- 
sideration and that it was merely a 
voluntary promise. AIR 1937 Pat 358 
(359, 360) (DB). 

(34) An agreement by the patnidar 
under the lease to pay cess on the pro- 
perty which is not liable to pay any 
cess is an agreement which is void as 
being one without any consideration 
AIR 1947 Cal 70 (73)= ILR (1946) 2 Cal 
420 (DB). 

(35) An agreement to take less than 
what is due and to give time for pay- 
ment being without any consideration 
is a mere nudum pactum, and cannot be 
binding in law. Section 63 cannot vali- 
date such an agreement. AIR 1928 
Rang 144 (144)= 6 Rang 191 (DB). 


[See however AIR 1925 Mad 660 (666). 
(Agreement to give up a portion of 
claim needs no consideration.)] 

(36) Where there is no dispute also as 
to the legitimacy of any one of the 
brothers an agreement by one of them 
to take a smaller share merely because 
the others promise not to disturb his 
possession or family peace must be 
struck down as an agreement without 
consideration. AIR 1954 Orissa 80 (85) = 
ILR (1953) Cut 591. 

(37) The promise of a Government 
servant, in return for the sanction of 
the leave to which a person is legally 
entiled, not to return to duty after the 
expiry of the leave is without considera- 
tion and hence unenforceable. AIR 1956 
All 439 (444)= ILR (1956) 1 All 24 (DB). 

2. Compromise and forbearance fo 
sue. — (1) A compromise of a doubtful 

claim or right is a sufficient founda- 
tion for an agreement. AIR 1925 Pat 68 
(94) (FB) ** AIR 1928 Bom 539 (543) 
AIR 1924 Pat 736 (744) (DB). 

(2) An agreement by a husband to 
pay maintenance to his wife in settle- 
ment of a doubtful claim of mainten- 
ance is not void for want of considera- 
tion. AIR 1931 Nag 197 (198)= 27 Nag 
LR 281. 

(3) In a case of mutual compromise, 
consideration passes from either side 
and it is impossible to hold that such a 
compromise is without consideration. 
AIR 1926 All 715 (717)= 48 All 637 (DB). 

(4) Relinquishment by a party of his 
counterclaim is a good consideration for 
the withdrawal by the plaintiff of his 
claim. AIR 1924 Sind 41 (45). 

(5) Withdrawal of proceedings by 
plaintiff under Section 523 of Act XIV 
of 1882 is a sufficient consideration for 
a compromise by the parties to the suit. 
AIR 1914 Lah 131 (132)= 1914 Pun Re 
No. 20 (DB). 

(6) The question whether an agree- 
ment of compromise is supported by 
valid consideration depends on whether 
the plaintiff in the suit had a bona fide 
claim to the property which was the 
subject of the agreement of compro- 
mise. AIR 1948 PC 7 (7). 

(7) The forbearance to enforce a 
claim bona fide believed to exist and 
enforceable is a good consideration for 
the contract. AIR 1922 All 260 (262) = 
44 All 424 (DB) ** (1947) 48 Cri L Jour 
522 (527) (Lah) ** AIR 1929 Lah 485 
(486) (DB) ** AIR 1915 Lah 285 (286) 
(DB) ** AIR 1960 Raj 237 (241)= 1960 
Raj LW 352. 

(8) A promise to pay the amount 
found due and acknowledged in writ- 
ing is supported by consideration where, 
by reason of such promise, the creditor 
abstained from suing the debtor. AIR 
1930 Nag 298 (299)= 26 Nag LR 320. 

(9) Threat of bringing a false suit 
cannot be regarded as good considera- 
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contract. AIR 1936 Lah 6 (6, 

7) •* AIR 1919 Oudh 120 (120)= 22 Oudh 
Cas 163. 

(10) See also Notes under Section 2 

(a . 


3. Existing obligations as considera- 
tion.— ( 1 ) Promise to pay what the 
promisor is already under an obligation 
to pay is without consideration. Any 
separate promise to pay the amount 
at a particular place must be supported 
by consideration before it can be legal- 
ly enforced. AIR 1918 Low Bur 101 
(102)= 9 Low Bur Rul 75. 


(2) No right of suit arises, where a 
person promises a pleader any extra 
money for winning the case, after his 
remuneration is fixed and he has been 
engaged on his behalf. The promise 
has no consideration. (1871) 3 NWP 

(364) ^DB^' ** (’77-78) 2 Bom 362 


4. Clause (1) — Promises made out of 
love and affection. — (1) An agree- 

ment to pay a certain sum of money to 
a near relative out of love and affec- 
tion is a contract under this section. 
AIR 1952 All 564 (576)= ILR (1952) 2 
All 421 (DB). 

(2) In a case which falls under cl. (1) 
of S. 25. the contract cannot be declared 
to be void on the ground of the 
absence of any monetary consideration. 
AIR 1950 Trav-Co 73 (76)= 1950 Trav- 
Co LR 532 (DB). 

(3) Where a person undertakes by 

means of a registered document, out of 
natural love and affection, to discharge 
the debt due by another and, on the 
former failing to do so, the debtor 
himself discharges the debt, the debtor 
IS entitled to recover from such per- 
son the amount paid by him to dis- 
charge the debt as the breach of the 
Obligation becomes actionable under 
Section 25. (1903) 13 Mad L Jour 428 

(428) (DB). 

(4) Father executing mashahara patra 
in favour of widowed daughter provid- 
ing for monthly allowance and charg- 
ing certain property with its payment 
p- Allowance not to be allowed to fall 
mto arrears for more than one year — 
Grantee restricted from bringing suit 
lor more than one year — Mashahara 
patra held to be agreement within Sec- 
tion 25 (1) and the restrictive condition 
was void under Section 23. AIR 1932 
Cal 720 (721) (DB). 

(5) A sued B, his brother who was 
on bad terms with him, for a half share 
^ certain ancestral property — Suit 
dismissed on oath of B that property 
was not ancestral — Subsequently . 

fxccuting a registered document by 
which he agreed to give half share 
w A -- Suit by A to recover share — 
HelOt that the agreement was valid 


under Section 25 (1) as B had such 
natural love and affection for his 
brother that he was willing to give 
him the property in order to be re- 
conciled to him — Held also that the 
document was a valid gift or family 
settlement. (1899) 1 Bom LR 495 (497) 
(DB). 

(61 An agreement by a person entitl- 
ed to a certain share in the income of 
a trust, to pay out of that share a cer- 
tain amount to his mother over and 
above her own share of that income is 
supported by adequate consideration 
within the meaning of Section 25 (1). 
AIR 1949 Bom 17 (18) (DB). 

(7) A suit is not maintainable by a 
wife for an allowance for maintenance 
on an agreement, for which the sole 
consideration is a stipulation that the 
wife is not to communicate with or 
molest her husband. AIR 1926 Nag 501 
(503). 

(8) Husband promising to pay wife 
for maintenance, and separate residence 
by a registered deed, which stated 
certain quarrels and disagreements as 
the cause, which were not enough to 
entitle the wife to claim the amount 
under Hindu law : Held, that the agree- 
ment was without consideration and 
Section 25, Clause (1). did not apply as 
the agreement was not made on account 
of natural love and affection, the 
document showing quite a contrary 
state of affairs. (1900) 4 Cal WN 488 
(490) (SB). 

(9i Where a person settles an annuity 
upon his alleged wife who was not 
validly married to him. the settlement 
cannot be construed to be a contract 
for consideration of love and affection 
but is a gift pure and simple and no 
consideration is necessary. AIR 1932 
PC 34 (35). 

(10) ‘Parties standing in a near rela- 
tion’ do not mean: ‘near relatives’ only. 
The parents of a Mahomedan lady stand 
in a near relation to her husband and 
an agreement to pay them certain main- 
tenance is a valid disposition within Sec- 
tion 25 (1). AIR 1927 Oudh 146 (146, 
147; (DB). 

(11) An advocate is entitled to his 
legal remuneration from his near rela- 
tion when there is no agreement in writ- 
ing to work without remuneration. AIR 
1965 Andh Pra 409 (409, 410)= (1965) 

2 Andh WR 78. 

.5. Clause (2) — Compensation for past 
services. — (1) This clause appears to 

cover cases where a person without the 
knowledge of the promisor, or otherwise 
than at his request, does the latter some 
service and the promisor undertakes to 
recompense him lor it. In such cases 
the promise does not need a considera- 
tion to support it. (1896) 20 Bom 755 
(758) (DB). 
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(2) The expression ‘voluntarily done’ 
used in the section when applied to ac- 
tions denotes something performed or 
done of one s own will, impulse and 
choice and not under constraint, prompt- 
ing or suggestion of another. AIR 1958 
Andh Pra 605 (607). 

(3) A promise to compensate another 
for the assistance he had rendered in 
a suit in which the promisor was in- 
terested is valid within the meaning of 
Section 25 (2). ILR (1954) Madh B 337 
(343). 

(4) Where a man promises to pay a 
woman an allowance in consideration of 
past co-habitation, he merely undertakes 
to compensate for past services volun- 
tarily rendered to him. (1881) 3 All 787 
(788) (DB) ** AIR 1935 Oudh 71 (72) ** 
(‘75-77) 1 All 478 (480) (DB). 

[But see AIR 1924 Bom 135 (137) 

(DB).] 

(5) Two joint Hindu brothers applied 
to have their property taken up under 
Court of Wards and while it was being 
so managed an agreement was made be- 
tween them whereby one of them H. D.. 
became manager of the property with 
an allwoance of Rs. 12000 per annum and 
ceded to the other, S. D.. absolutely apd 
unconditionally, his interest in the fami- 
ly property. Held, that the agreenient 
between the brothers was not bad for 
want of consideration, as S. D., had fore- 
gone the profits of his share of pro- 
perty during the management of Court 
of Wards and that he refrained from 
suing his brother for an account after 
the cessation of management by Court 
of Wards; and even if it were not so, 
the agreement would be good either 
under Section 25, Clause (2) or under 
Section 70 of the Act. (1895) 17 All 264 
(2G9, 271) (DB). 

(6) Agreement to pay a certain an- 
nuity to a person in consideration of 
past services rendered by him voluntari- 
ly and also for future services that 
might be rendered by him — No pro- 
mise to render future services by such 
person — Held, that the agreement so 
far as regards future services was with- 
out consideration and that with regard 
to past services was valid under Sec. 25 
(2) — The agreement being one and in- 
divisible was wholly void. AIR 1919 Cal 
765 (766) (DB). 

(7) Where plaintiff had voluntarily 

expended money or establishing a mar- 
ket to please District authorities, and 
not at the request of defendants (shop- 
keepers) or for their benefit, agree- 
ment by defendants to pay plaintiff in 
consideration of such expenditure cer- 
tain commission on articles sold through 
their agency in such market, is one that 
does not come within Section 2 (d) 

of Contract Act, and is void for want 


of consideration. (1881) 3 All 221 (227) 
(DB). 

(8) A promise to pay bonus or com- 
pensation to employees for services ren- 
dered by them as a part of .their 
duty under the contract of service will 
.not fall under Section 25 (2) because 
it is not a promise in consideration of 
services voluntarily rendered. AIR 1952 
Trav-Co 99 (100)= ILR (1951) Trav-Co 
635. 

(9) Where a person had paid money to 
another not at his request and also not 
voluntarily but because he was bound 
under an agreement to do so, it was 
held that a pronote executed by the per- 
son to whom the money was paid was 
without consideration. In the circum- 
stances the pronote did not fall under 
Section 25 (2) and. therefore, could not 
be enforced at all. AIR 1948 PC 150 
(155) » ILR (1949) Mad 300. 

(10) Where a son without expecting 
any compensation for the same sent 
several amounts of money to his father 
and the latter also had never treated 
them as loans it was held that a sale exe- 
cuted by the father for these amounts in 
order to defraud his creditors was not a 
transaction which could be rendered 
valid by Section 25 (2). AIR 1948 Bom 
265 (267) = ILR (1947) Bom 807 (DB). 

(11) A cheque drawn by a customer 
on his bank was presented for payment 
through another bank. The first bank 
which dishonoured, the cheque on the 
ground of absence of sufficient credit 
for the customer failed to communicate 
the fact within the prescribed time to 
the presenting bank. Consequently it 
found itself compelled to pay the pre- 
senting bank which had already paid 
the value of the cheque. Subsequently 
it took an undertaking from the custo- 
mer to pay the amount back. It was 
held that as there was no question of the 
bank having paid upon the cheque to 
preserve the credit of the customer 
there had been no services voluntarily 
renderd to the customer to bring the 
case within Section 25 (2). AIR 1958 
Andh Pra 605 (607) (DB). 

fl2) Proviso to Section 32-FF of Pepsu 
Tenancy and Agricultural Lands Act and 
Rule 23-A of Pepsu Tenancy and Agri- 
cultural Land Rules, 1958, imply that 
gift for love and affection is not includ- 
ed in dispositions of land for considera- 
tion contemplated under Section 32-FF 
of the Act. (1966) 68 Pun LR 888. 

(13) A Muhammadan son based his 
claim upon a Rukka written by his 
father by which he was appointed mana- 
ger of his father’s shop and the 
Rukka was not gratuitous but was by 
way of remuneration for work done. 
The Rukka was written by the father 
under the apprehension of immedi&te 
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death and was against the rule of 
Muhammadan law : Held, that the 
agreement was without consideration 
and it did not fall under Clause (2) 
of Section 25 as it was not a promise to 
compensate one who had voluntarily 
done something for the promisor. 1893 
Pun Re (Cri) No. 61 page 272 (272) 

(DB). 

(14) X agreed to pay Y Rs. 5 per men- 
sem for life in consideration of Y having 
trained X in the art of singing and danc- 
ing at his own cost. It was found that 
Y’s sister and not Y himself had render- 
ed those services for X. In a suit by Y 
It was held that, as Y himself had 
done nothing for defendant, there was 
no consideration for the agreement and, 
therefore, it was unenforceable. AIR 
1916 Pat 80 (81). 

(15) A contract entered into by a minor 
is null and void and any consideration 
received by the minor cannot be a good 
consideration for a fresh promise by 
him after attaining majority. AIR 1928 
All 440 (441) = 51 All 164 (FB) (1941) 
Nag L Jour 363 (364) ** AIR 1938 Oudh 
14 (15) *• AIR 1935 Lah 561 (565) 
= 16 Lah 546 (FB). (Overruling AIR 
1920 Lah 37; AIR 1921 Lah 205 = 2 
Lah 263 = 1911 Pun Re No. 31 and 1888 
Pun Re No. 86.) •* AIR 1934 Pesh 123 
(125) ** AIR 1927 Lah 24 (25. 26) (DB) 

. •• (1906) 16 Mad L Jour 422 (423) (DB). 

(16) Where a person executed a mort- 
gage after attaining majority in consi- 
deration of the mortgagee paying oil 
certain debts due to a third person 
which the mortgagor had incurred 
during his minority: Held, payment by 
mortgagee to creditor was valid consi- 
deration. AIR 1933 All 659 (660l (DB). 

6. Clause (3) — Contract to pay time- 
barred debts. — (1) Under Section 25 (3) 
a debtor can enter into an agreement in 
writing to pay the whole or part of a 
debt of which the creditor might have 
enforced payment but for the law of 
limitation. AIR 1954 Pepsu 44 145). 

(2) A suit on a written promise to 
pay a barred debt under Section 25 (3) 
lies as it is valid contract. AIR 1923 
Lah 481 (483) ** (’54) 20 Cut LT 100 
(102) •• AIR 1935 Lah 984 (984) ** AIR 
1932 Lah 212 (213) = 13 Lah 448 (DB) 
** (1909) 31 All 495 (496, 497) (DB) ** 

' 1959 Ker LT 294 = 1959 Ker LJ 16 R. 

(3) A time barred debt can form a 

• good consideration because the debt is 
not extinguished although the remedy is 
lost. AIR 1929 All 657 (657) (DB) ** AIR 
1958 All 313 (316) *• AIR 1958 Raj 10 (11, 
12) «= ILR (1957) 7 Raj 129 ♦* AIR 1954 
^psu 44 (45) AIR 1926 Lah 633 (634) 
(DB) (1912) 16 Cal WN 638 (638). 

* mortgage deed obtained in lieu 
‘'Of the amount due under a prelii^nary 


decree passed in a suit on a prior mort- 
gage which had abated on the failure 
of the deceased plaintilCs heirs to ob- 
tain their substitution within the pre- 
scribed time is not void for want of con- 
sideration inasmuch as it is covered by 
S. 25 (3). AIR 1931 All 154 (155) = 53 
All 374 (DB). 

(5) A barred debt is a valid considera- 
tion for a promise to pay under S. 25 
even if the promisor did not know it to 
be barred on the date of the promise. 
AIR 1915 Mad 242 (242) (DB) *• AIR 
1951 Mad 903 1904) (BB) ** (1913) 18 Cal 
L Jour 329 (331) (DB) (1913) 18 Cal 
L Jour 269 (271) (DB) ** AIR 1958 Raj 
10 111) = 1958 Raj LW 169 AIR 1969 
Orissa 301 (303). 

[But see (1910) 20 Mad L Jour 656 
(656).] 

(6) Where the document contains an 

express promise to pay it is valid under 
S. 25 (3i even though the time-barred 
debt itself is not referred to in it. (1936) 
63 Cal 759 (762) ** AIR 1951 Mad 903 
(904) (DBi ** AIR 1943 Bom 447 (450) 
AIR 1938 Rang 134 (135) = 1938 Rang 
LR 6 (DBi. (Following AIR 1929 Rang 
240 = 7 Rang 292.) AIR 1936 Lah 1016 
110181 (1910) 33 Mad 159 (161, 162) 

(DB). 

[But see 1941 Nag L Jour 363 (364).l 

(7) Where actual consideration was 
something different from that recited in 
document, effect must be given to real 
consideration and this rule is equally 
applicable to contracts falling under Sec- 
tion 25 (31. AIR 1936 Lah 1016 (1018) 

AIR 1943 Bom 447 (450) ** (1910) 
33 Mad 159 (160. 161) (DB). 

(8) A promise to pay a part of a barr- 
ed debt would render the promisor liable 
to pay only that part not the whole debt. 
AIR 1940 Mad 678 (679). 

1 9) Where a debt is not binding on 
the defendant, and consequently not en- 
forceable against him. there is no ques- 
tion of applicability of Section 25, Clause 
(3), because the barred debt is not one 
which would be enfoi'ceable against the 
defendant, but for the law of limitation. 
AIR 1934 Mad 549 (551) (DB) ** AIR 
1937 Oudh 300 (301). (DB) AIR 1933 
All 175 (176) ** AIR 1928 Bom 539 (54*2) 

AIR 1967 Mad 189 (190). 

[See (1906) 8 Bom LR 644 (645. 647> 

(DBi.l 

[See however AIR 1937 Lah 484 (484).} 

(lOj A contract entered into by a 
guardian is voidable by the minor on 
attaining majority but not void. Sub- 
section (3) of Section 25 applies to the 
case of a minor who executes a promise 
in writing to pay a debt incurred by 
his guardian. AIR 1922 Nag 250 (252) 

19 Nag LR 135. 
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(11) A promise to pay time-barred debt 
referred to in this clause constitutes 
novation of the contract which can 
form the basis of a suit independently of 
the original debt. AIR 1930 Oudh 287 
(289) = 6 Luck 7 (DB) ** AIR 1938 Rang 
134 (136) = 1938 Rang LR 6 (DB) ** 
AIR 1967 Orissa 158 (158) = 33 Cut LT 
193 (DB). 

(12) What Section 25 (3) does is not 

to revive a dead right but to resuscitate 
the remedy to enforce payment by suit. 
The right of lender to receive payment 
and the obligation of borrower to repay 
never dies by lapse of time. AIR 1947 
Cal 267 (268) = ILR (1946) 2 Cal 209 

(DB). 

(13) Where a promise to pay a time- 

barred debt is made for some considera- 
tion though inadequate the agreement 
falls outside the ambit of Section 25 (3) 
which applies only when there is a 
wholly gratuitous promise. Such an 
agreement constitutes an entirely new 
valid contract executed for a fresh con- 
sideration. AIR 1943 All 63 (65. 66) =» 
ILR (1943) All 171 (DB) =*=’»= AIR 1936 All 
160 (161, 162) = 58 All 382 (DB) ** 

(1910) 5 Ind Cas 418 (419) (DB) (All). 

[See also AIR 1921 Pat 29 (30) = 6 
Pat L Jour 121 (DB).] 

(14) The debts or items of claim may 
be barred by limitation and yet they 
can be taken into account while arriving 
at account stated and be treated as paid 
off or discharged by the debts on the 
other side. The account stated thus 
results in an agreement by one party 
to pay to the other the balance found 
due on account stated and it furnishes 
a new cause of action to the party in 
whose favour the balance found is due. 
0 962) 3 Guj LR 574. (Overruled on an- 
other point in AIR 1967 SC 1078.) ** 
AIR 1968 Cal 292 (295) = 72 Cal WN 416. 

[But see AIR 1958 Ker 31 (33) =- 
1959 Ker LT 870 (FB).] 

( 15) Where a promissory note contained 
a promise made in writing and signed by 
a person as karta, manager and repre- 
sentative of joint family in lieu of 
father's antecedent debt to be charged 
therewith to pay any part of the debt 
of which the creditor might have enforc- 
ed payment but for the law of limitation 
of the suit, the agreement though with- 
out consideration was not void. ILR 42 
Pat 704 (730, 731) (DB). 

7. Agreement by acceptance of offer 
necessary. — (1) Applicability of Section 
25 (3) depends upon there being an 
agreement by the acceptance of offer. 
Hence where the offer is rejected by the 
creditor and there is no agreement the 
creditor gets no right of suit merely on 
basis of the offer. AIR 1946 Mad 72 (73) 
** AIR 1964 Orissa 111 (113) =ILR (1963) 


Cut 741 (DB) ** AIR 1961 Raj 211 (216) 
= 1961 Raj LW 148 (DB). 

[See AIR 1940 Rang 159 (160) = 1940 
Rang LR 377.] 


(2) Section 25 (3) requires that there 
must be an agreement by the acceptance 
of a proposal before or at the time 
when the writing is made and signed in 
accordance with its provisions. AIR 1952 
Cal 443 (446). 


(3) In order to bring a deposition 
within the meaning of a fresh contract, 
tne necessary ingredients of proposal 
acceptance with the consciousness of 
the purpose for which the contract is 
being entered have to be clearly brought 
out. AIR 1963 Andh Pra 337 (339) = 
(1963) 1 Andh WR 416. 

8. Promise to pay is an essential ingre- 
dient. —• (i) A promise to pay the time 
barred debt is a condition precedent to 
the applicability of the section. AIR 1958 
Ail 313 (316) •* AIR 1952 Sau 79 (79) ** 
AIR 1938 Lah 155 (156) ** AIR 1936 Lah 
164 (165) ** AIR 1930 Nag 236 (237) •• 
AIR 1929 Oudh 529 (529) (DB) ** AIK 
1929 Pat 258 (260) = 8 Pat 706 (DB). 

(2) The promise to pay may be condi- 
tional or absolute. (1912) 14 Ind Cas 133 
(134) (Cal). 

(3) The promise necessary to attract 
the operation of Section 25 (3) is a pro- 
mise to pay at sometime in the future. 
AIR 1949 Oudh 48 (51) = 23 Luck 47 
(DB) ** (1954) ILR (1954) Patiala 306 
(308). 

(4) The promise necessary to bring a 
case within Section 25 (3) must be such 
as what is contemplated under Section 9 
of this Act. AIR 1953 Punj 28 (30). 

(5) Under Section 25 (3) a promise to 
pay a debt barred by limitation must be 
express promise to pay and not merely 
an unconditional acknowledgment in- 
volving an implied promise to pay. AIR 
1938 Bom 460 (461) (DB) ** AIR 1958 
Ker 31 (33) = ILR (1957) Ker 983 (FB) 
** AIR 1949 Oudh 48 (51) = 23 Luck 47 
(DB) ** AIR 1942 Nag 92 (94) = ILR 
(1942) Nag 369 ** AIR 1941 Nag 100 (101, 
102) = ILR (1941) Nag 144 (DB). 

[See however AIR 1958 Madh Pra 21 
(22) = 1957 MPLJ 859 (DB).] 

[But see AIR 1938 Lah 757 (757) •* 
AIR 1968 Pat 203 (207) = 1968 BLJR 
619 (DB). (AIR 1935 All 129 held 

overruled by AIR 1953 SC 225; AIR 1956 
Raj 12, Dissented from.)] 

(6) An acknowledgment in which 

ther$ is no express promise implying 
new contract to pay the debt must be 
made before the debt is barred by time 
and in this respect an acknowledgment 
under Section 19, Limitation Act, differs 
from a promise to pay a barred debt 
under Sec. 25 (3) of the Contract Act. 
AIR 1955 Pat 320 (329) 34 Pat 487 
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(DB) •• AIR 1954 Pat 575 (579) ** 1962 
Raj LW 483 = ILR (1962) 12 Raj 839. 

(7) An acknowledgment of the UabU 
lity which contains an express promise 
to pay the debt even though made after 
the debt has become time barred would 
constitute fresh promise to pay within 
the meaning of Section 25 (3) of this 
Act. AIR 1958 Madh Pra 21 (221 ** AIR 
1938 Lah 234 (237) = ILR (1938) Lah 
199 (FB). (Reversing AIR 1937 Lah 642.i 
♦* AIR 1949 Nag 229 (284) = ILR (1948> 
Nag 639 (DB) •* AIR 1943 All 63 (641 = 
ILR (1943) All 171 (DB) ** AIR 1929 
Lah 695 (696, 697) ** AIR 1929 Lah 5U 
(512) *• 1969 Jab LJ 426 = 1969 MPLJ 
501 (502, 503) ** 1961 MPLJ 169 ** 1962 
Raj LW 215 ♦* 1962 Raj LW 483. 

(8) Whether there is an express pro- 
mise to pay or not in a given document 
will depend upon its language. ILR 
(1954) Patiala 306 (308). 

(9) The distinct or express promise 

which is necessary for Section 25 (3) 
must be so in the sense that the langu- 
age indicates that payment would be 
made in the future. AIR 1949 Oudh 48 
(51) = 23 Luck 47 (DB) ** AIR 1954 
Madh B 11 (12) ** AIR 1939 Lah 456 

(467) •• AIR 1935 Nag 221 (222) ** AIR 
1932 All 461 (464) = 54 All 506 (DB) ** 
AIR 1929 Cal 444 (444. 445) = 57 Cal 
394 (DB) ** AIR 1925 Cal 338 (338l (DB) 

(’84) 8 Bom 405 (407) (DB). 

(10) The words in each case should 
be weighed on their merits and with 
reference to the circumstances of the 
case to arrive at a decision on the ques- 
tion whether they do import or do not 
Import a promise to pay. AIR 1942 Lah 
50 (54, 55) = ILR (1942) Lah 282 (FB.. 
(AIR 1932 Lah 470; AIR 1934 Lah 835: 
AIR 1938 Lah 503; AIR 1938 Lah 511 
and AIR 1939 Lah 486, Overruled.) 

(11) There is no diderence between an 
endorsement written in the hand of the 
creditor that a certain amount is receiv- 
able by him and an entry made by the 
debtor himself stating that a certain 
amount is payable by him. In either case 
the entry signed by the debtor implies 
a promise to pay on the part of the 
debtor within the meaning of Section 25 
(3). AIR 1955 Ajmer 59 (60). 

(12) The defendant's Munim. duly 
authorised by the defendant, acknow- 
ledged in writing a certain time-barred 
sum due to plaintilT and there was also 
a written promise to pay within the 
month. Held, it was not a mere acknow- 
ledgment but an express promise, which 
was enforceable. AIR 1932 All 38 (40). 

(13) Where there are both barred 
debts and others that are not barred a 
promise to pay the latter debts cannot be 
interpreted as a promise to pay the for- 
mer also. AIR 1941 Cal 449 (451). 


9. Writing and signature of party to 

be charged with, necessary. — (li Unless 
a promise to pay is in writing it cannot 
tall within the purview of S. 25 (3). AIK 
1941 Nag 100 (101) = ILR (1941) Nag 144 
(DB) AIR 1938 Nag 180 (181) = ILR 
(1940) Nag 441 AIR 1937 Lah 382 

(383) = ILR (1937) Lah 562 (DB) *• 
AIR 1925 Mad 1147 (1148) ** (1900) 23 
Mad 94 (97, 98) (DB). 

(2) A statement which is not signed by 

the person to be charged with or by his 
agent, generally or specially authorised, 
cannot constitute a valid contract under 
S. 25 (3). AIR 1924 All 12 (15) (DB) ** 
AIR 1953 Mad 433 (434, 435) 1908 Pun 

Re No 102 p 473 (479) (DB) 1907 Pun 
Re No 132 p. 626 (634) (DB) (1900) 23 
Mad 94 (97, 98) (DB). 

(3) As a promise to pay which falls 
within S. 25 (3) is a contract, it must be 
expressed, if the Governor-General is 
the person to be charged under it to 
have been made on his behalf and exe- 
cuted on his behalf by such persons and 
in such manner as directed or authorised 
by him. AIR 1952 Cal 443 (446). 

(4) An acknowledgment of the liablity 
to pay an amount found due on a parti- 
cular day although it is a contract is not 
with reference to a time-barred debt. 
Therefore S. 25 (3) would not be at- 
tracted to the case and writing is un- 
necessary. AIR 1930 Nag 298 (299) = 25 
Nag LR 320. 

10. ^Person to be charged therewith.” — 

(1) The words “by the person to be 
charged therewith” in S. 25 are wide 
enough to cover the case of a person 
who agrees to become liable for the 
payment of a debt due by another, and 
need not be limited to the person who 
was indebted from the beginning AIR 
1940 Mad 678 (678, 679) ** AIR 1957 Mad 
14 (16). 

(2) The liability to be proceeded 
against in an action for the debt by 
reason of the possession of the property 
of the debtor is sulTlcient to put a per- 
son. even though he himself is a third 
party to the transaction between the 
creditor and the debtor under an obliga- 
tion to pay the debt under Section 25 

(3). AIR 1957 Mad 14 (16). 

(3) As the son under the Hindu Law 
cannot be made personally liable for 
the debts of his father he does not 
become by the operation of Section 25 
(3) personally liable by his execution 
of a promissory note for a time barred 
debt of his father. AIR 1934 Cal 178 
(179) **' AIR 1938 Lah 159 (160) AIR 
1929 All 586 (586) = 51 All 983 (DB). 

11. Persons authorised to renew time 
barred debts. — (1) Section 25 (3) spe- 
cifically requires that the person renew- 
ing a time-barred debt must be either 
the person himself or his agent general- 
ly or specially authorised in that behalf. 
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Section 25 — Note 11 (contd.) 

AIR 1939 Bom 4B4 (4651 |1832i 11 Cal 

LR_ 581 (583) (DBi. 

'2' Executor can promise to pay the 
deceased s time barred debts. AIR 1928 
Bom 539 (544 1 . 

*3) A Plindu father or grandfather can 
pass a promissory note for a time-barred 
debt and such a note constitutes a bind- 
ing contract under Section 25 (3) even 
on the sons and grandsons. AIR 1932 
Bom 522 (523) AIR 1922 Ail 402 (402) 
= 44 All 628 (DB). 

(4) A promise to pay a barred debt 
by a manager of a Hindu family who 
^ not the father of the junior member 
is not binding on such junior member. 
Section 25 (3) Contract Act. does not 
apply to such a case. AIR 1937 Nag 
327 (329) AIR 1950 PC 15 (16) = 77 
Ind App 22 = 29 Pat 272. 

(5) A guardian of an infant cannot 
make a promise to pay a time-barred 
debt. AIR 1928 Cal 850 (852) (DB) ** 
AIR 1939 Bom 464 (465). 

(6) Agent to Court of Wards has no 
authority to bind a minor by promise 
under Section 25 (3) to pay debt barred 
by limitation. (1896) 19 Mad 255 (257) 
(DB). 

(7) The Deputy Commissioner, acting 
On behalf of the Court of Wards, is not 
an agent authorised to pay a time-barred 
debt of the ward. AIR 1940 Oudh 107 
(110) = 15 Luck 308 (DB). 

(8) Pleader's statement in Court, pro- 
mising payment of time-barred debts on 
certain conditions, does not bind his 
client in absence of special authority. 
AIR 1924 All 12 (15) (DB). 

(9) A power of “mookhtarnama” to 
pay debts, or to secure debts, or other- 
wise to deal with debts, is prima facie 
a power to deal with existing debts, and 
it does not authorize the agent to revive 
time-barred debts. (1882) 11 Cal LR 581 
(584) (DB). 

(10) Where it is found that the 
‘account stated* is signed by a manag- 
ing partner, who had actual power to 
act and sign on be-half oi the firm, the 
firm is liable on it. AIR 1958 All 313 
(315) (DB). 

12. ‘Debt’, meaning of. — fl) The word 
‘debt* in Section 25 must be taken to 
have been used in its ordinary meaning 
of a sum payable in respect of money 
demand recoverable by action. AIR 1918 
Mad 1145 (1146) = 40 Mad 31 (FB) *• 
AIR 1932 Lah 212 (213) = 13 Lah 148 
(DB). 

(2) The word ‘debt’ in Section 25 (3) 
includes a judgment debt. (1881) 3 All 
781 (785) (DB) ** AIR 1924 Cal 388 (389) 
= 50 Cal 974 (DB) (1890) 14 Bom 390 
(391, 392) (DB) (1879) 4 Cal 500 (506, 
508) (DB). 


(3 1 The liability of a member of a 
joint family to have his property sold 
for a debt contracted by the manager 
for the joint family purpose and bind- 
mg on the joint family property is a 
debt within the meaning of Section 25. 
AIR 1922 Mad 23 (24, 26, 27) = 45 Mad 
345 (DB). 

(4i A promise to pay an unascertained 
.sum is not a promise to pay a ‘debt’ 
within the meaning of S. 25 (3). AIR 1952 
Pat 73 (77) = 30 Pat 1161. 

(5* A promise to pay amount which 
might be found due by arbitrator on- 
taking accounts of the partnership bet- 
ween parties does not amount to a pro- 
mise to pay debt under this section. AIR 
1918 Mad 1145 (1146) = 40 Mad 31 (FB). 

(6) In order to attract the provisions 
of S. 25 (3) there must be an existing 
debt before the promise to pay. AIR 
1952 Cal 443 (446, 4471. 

13. Explaination 1. — ( 1 ) The rule laid 
down in Expl. 1 applies as between a 
donee and persons claiming through the 
donor. AIR 1915 Low Bur 86 (87) = 8 
Low Bur Rul 185. 

(2) Where a husband gifted away his 
property to his wife and land was chang- 
ed to her name and then he mortgaged 
the property, held that question as to 
validity of gift should be determined by 
reference to S. 5, Punjab Laws Act, and 
not to S. 25 to the Contract Act. 1899 Pun 
Re No 38 p 186 (186, 187, 188} (DB). 

14. Explanation 2. — ( 1 ) Under this 
explanation inadequacy of consideration’ 
is not relevant unless it affects the 
question of free consent to contract. 
AIR 1943 All .63 (65) = ILR (1943) All 
171 (DB) ** AIR 1923 All 590 (591) (DB) 
** (1964) 30 Cut LT 377 ** 1966 BLJR 
739. 

(2) A party seeking to set aside a- 
transaction on the ground of inadequacy 
of consideration must show such inade- 
quacy as will involve the conclusion^ 
that he either did not understand what 
he was about, or was the victim of 
some imposition. (18781 3 Cal 192 (196) 
(DBl AIR 1954 Pat 280 (284) (DB). 

(3) Where the consideration for a pro- 
mise is unreal as where the promisor 
gets nothing in return for his promise- 
except that to which he is already legal- 
ly entitled to, the promise cannot be 
enforced. AIR 1956 All 439 (444) = ILR 
(1956) 1 All 24 (DB). 

Section 26 — Note 1 

(1) Sections 23, 26 and 27 do not ex- 
haust all instances of agreements con. 
trary to public policy. AIR 1924 Oudh- 
404 (405) = 27 Oudh Cas 100. 

(2) Though Section 26 is in general 
terms, it is doubtful whether partial or 
indirect restraint on marriage is within- 
scope of the section. AIR 1942 All 351 
(353) = ILR (1942) All 810 (DB). 
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27. Agreement in restraint of trade void. — Eveiy agreement by which any 
one is restrained from exercising a lawful profession, trade or business of any kind, 
is to that extent void. 

Saving of agreement not to carry on business of which good-will is sold. 

Exception 1. — One who sells the good-will of a business may agree with the 
buyer to refrain from canying on a similar business, within specified local limits, 
so long as the buyer, or any person deriving title to the good-will from him, carries 
on a like business therein, provided that such limits appear to the Court reasonable, 
regard being had to the nature of the business. 

o|- o o o *> « ] 

[*] Exceptions 2 and 3 relating to agreements between partners upon, or in anticipa- 
tion of, dissolution of partnership and during continuance of partnership, respec- 
tively were repealed by the Indian Partnership Act, 1932 (9 of 1932), S. <3 and 
Sch. II — see now Ss. 11(2) and 36(2) of that Act. 


Section 26 — Note 1 (contd.) 

(3) Section 26 is not restricted to the 
case of first marriage only but also ap- 
plies to a person already married. Hence, 
an agreement for repayment of money 
spent on the boy’s education if he par- 
ried another during the lifetime of his 
wife is void. AIR 1914 Low Bur 136 (1) 
(156) = 7 Low Bur Rul 304 (DBl. 

[But see (1908) 4 Nag LR 86 (89).] 

(4) Though a stipulation lu^t to taK.e 
another wife is illegal as being in con- 
travention of Section 26, yet promises U* 
live in wife’s house and to work and 
support her, are good and lawful and 
therefore enforceable. (1913) 15 Ind Cas 
915 (916, 917) = (1912) I Upp Bur Rul 
108. 

(5) Agreement to pay wonian certain 
annual allowance only “until death or 
remarriage” or “during widowhood iS 
not illegal. (1912) 10 All L Jour 18 d (IRb. 
187). 

(6) Compromise between co-widows in 
mutation proceedings — Both to be 
entered in equal shares — Either on re- 
marriage to forfeit her share: Held, com- 
promise was not in restraint of marriage 
as no direct prohibition to remarry was 
imposed by it. AIR 1942 All 351 (353) 

ILR (1942) All 810 (DB). 

(7) A Kabinnamah by a Muhammadan 
husband authorising his wife to divorce 
him in the event of his marrying a 
second wfe. is not void under Section 
26. AIR 1916 Cal 761 (762) (DB). 

(8) Wakf deed giving share of profits 
to widows contained condition forfeit- 
ing such share on widow’s remarrying 
— Held condition was neither illegal nor 
improper and did not offend Section 26. 
AIR 1932 Oudh 108 (112) (DB). 

(0) Promise to pay a bride price, while 
marrying a major girl, cannot be enforc- 
ed as being Immoral and in restraint of 
marriage. AIR 1920 Lah 357 (359) « 
1 Lah 574 (DB). 

(10) Contract restricting major girl’s 
light of marrying according to her own 
choice is void. AIR 1934 Pesh 22 (22). 


(11) The application of Section 26 must 
be governed by considerations connec ted 
with the country and the personal law 
of the parties concerned in each case as 
it comes up for decision of the question 
whether or not a particular agreement 
or condition is in "general" restraint of 
marriage, anci therefore void under the 
section. (1908) 4 Nag LR 86 (89). 

(12> Where a direction in the will was 
that if any person entitled to benelit 
under will married a non-Zoroastrian, 
interest going to him would lapse and 
go over to others, it was held that it 
could not be said that not marrying a 
non-Zoroastrian was contrary to law or 
public policy. AIR 1948 Bom 319 (320, 
321) = ILR 11948) Bom 509 (DB). 

SECTION 27 — SYNOPSIS 

1. Agreement in restraint of trade. 

2. Agreement for mutual beneRt. 

3. Service contracts. 

4. Sale of goodwill — Exception. 

1. Agreement in restraint of trade. — 

(1) Section 27 aims at contracts by which 
a person precludes himself altogether for 
a limited time or over a limited area 
from exercising his profession, trade or 
business and not at contracts by which 
in exercise of his profession, he enters 
into ordinary agreements with persons 
dealing with him which are necessary 
for carrying on his business. (1890) 13 
Mad 472 (475). 

(2) Restraint on trade, whether gene- 
ral or partial may be good if shown to 
be reasonably necessary for freedom of 
trade. A restraint reasonably necessary 
for the protection of the covenantee must 
prevail unless some specific ground of 
public policy can be clearly established 
against it. AIR 1967 SC 1098 (1102) = 
(1967) 2 SCJ 317 ** (1967) 1 Mad LJ 117 
* 79 Mad LW 676. 

(3) The test as to reasonableness of 
restraint is whether the primary object 
of the parties was in restraint of trade 
or was one to have a restrictive coven- 
ant in a sale. The reasonableness of 
the restriction must be judged by the 
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character and the nature of the business 
or its customers. (1967) 1 MLJ 117 = 79 
Mad LW 676. 

(4 1 A covenant of restraint is designed 
to protect the legitimate proprietary in- 
terests of the covenatee. In no case 
will the law allow a covenant merely to 
avoid competition. Nor will law allow a 
restraint wider than the protection of the 
proprietary interests requires. AIR 1962 
Cal 61 (65). 

(51 Where a claim is founded on tort, 
S. 23 and S. 27 do not apply. AIR 1931 
A.1] 83 (85) = 53 AIJ 316 (DBl. 

(61 Every person has a right to a free 
course of trade and to conduct his busi- 
ness upon his own lines even though 
it results in an interference with the 
business of another person to his detri- 
ment. AIR 1931 All 83 (89) = 53 All 316 
(DB). 

(7) Whether an agreement is in res- 
traint of trade within the meaning of 
S. 27 is a question of law. AIR 1934 Lah 
110 ( 111 ). 

(8) Whether contract is in restraint of 
trade within the meaning of S. 27. Con- 
tract Act, is question to be determined 
on construction of contract in each case 
(1890) 13 Mad 472 (474). 

(9) Where the restrictive clauses ap- 
pear in the formal document of dissolu- 
tion of partnership and no local limits 
are at all specified, it is not permissible 
to enter upon a consideration of what the 
parties were likely to have contemplated. 
As the place of restriction is not nomi- 
nated in the bond limitation should not 
be imported which the parties have not 
seen fit to express in order to aid so 
unprecedented a contract. AIR 1943 Sind 
197 (210) = ILR (1943) Kar 49 (DB). 
Burden of proof. 

(10) To succeed under S. 27 one must 
establish that suit is one to enforce 
agreement whereby some one is res- 
trained from exercising a lawful pro- 
fession, trade or business of any kind. 
(1905) 29 Bom 107 (118) (DB). 

(11) Burden of justifying covenant in 
restraint of trade lies on the party up- 
holding it. AIR 1934 PC 101 (104) *♦ AIR 
1967 SC 1098 (1102) »» (1967) 2 SCJ 317. 
(Once, this onus is discharged, onus of 
showing that restraint is nevertheless 
injurious to the public is upon party 
attacking contract. 

Law applicable. 

(12) Agreement in restraint of trade 
is governed not by lex loci contractus 
but by the law of the place of perfor- 
mance. (’76-78) 1 Mad 134 (143). 
Restraint of trade. 

(13) Bare agreement in restraint of 
competition cannot be upheld — Re- 
strictive clause must be ancillary to 
main transaction and necessary in in- 
terest of both parties — Restriction on 
-outgoing partner not to do business, in 
•which he had specialised in the whole 


world held not valid. AIR 1943 Sind 
197 (210, 211) = ILR (1943) Kar 49 

(DB). 

(14) Defendants agreeing to remain 
subject to the orders of the head of 
their caste and not to carry on their 
profession of working in lead with as- 
sistance of any other persons than the 
caste people — Agreement cannot be 
enforced for want of consideration and 
being against public policy. (1878-1880) 
2 Mad 44 (44, 45) (DB). 

(15) Agreement not to set up a busi- 
ness in consideration of promise to pay 
a sum for life is void as in restraint of 
trade though partly executed. AIR 1916 
Low Bur 51 (54) = 8 Low Bur Rul 
389 (FB) 

(16) Defendant carrying on busi- 
ness as a carrier of passengers 
by boat agreed to pay large 
sum to the plaintiff in considera- 
tion that the latter should abstain 
from carrying on similar business. Held, 
that the contract was void and did not 
fall within the Exception 1 to Sec. 27 
as the plaintiff had no goodwill in 
his rival business. AIR 1918 Cal 546 (551) 
(DB). 

(17) Covenant giving person exclusive 
right to convey passengers to and fro 
on road between Ootacamand and Metu- 
palaya is not contract in general re- 
straint of trade and can be enforced. 
(1868. 69) 4 Mad HCR 77 (DB). 

[But see AIR 1938 Pat 473 (475, 476) 
= 17 Pat 255 (DB). (Contract purport- 
ing to be license granting defendant ex- 
clusive right to collect hides of animals 
in particular area in plaintiff’s Zamin- 
dari amounts to granting monopoly to 
defendant and is therefore unenforce- 
able.)] 

(18) Contract between licensee for 
manufacture of salt with buyer where- 
by former agrees to sell all salt manu- 
factured by him to buyer and not to 
any other and at fixed price is void in 
so far as it restrains the former from 
selling to any other. (1890) 13 Mad 475 
(476, 477). 

(19) In a contract between a manu- 

facturer and a purchaser of salt a sti- 
pulation that the former should not 
sell to other people than the latter is 
not in restraint of trade. But the sti- 
pulation that the former should not 
manufacture more than the quantity 
specified amounts to restraint of trade 
but if it is separable from the rest it 
does not affect the validity of the other 
condition. (1892) 15 Mad 79 (80. 81) 

(DB). 

(20) Agreement not to supply coolies 
to one of the rival cooly suppliers is 
void. AIR 1914 Mad 673 (674). 

(21) Broker agreeing to give up ad- 
mitted claim to brokerage in considera- 
tion of plaintiff selling like quantity of 
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goods for future only through him — 
On failure, brokerage on whole to be 
paid by defendant — Agreement is not 
void as being in restraint of trade or 
for uncertainty. (1875) 23 Suth WR IIG 
(146) (DB). 

(22) Agreement to supply silica sand 
for one year, with stipulation not to 
supply sand, during that period to four 
specified factories, is void only to the 
extent to which it restrained trade or 
business. AIR 1931 All 539 (540). 

(23) If an agreement confers or 
amounts to a recognition of a party's 
exclusive right to perform religious ser- 
vices for the whole village it is in res- 
traint of a trade, profession or calling. 
It can be enforced only if the restric- 
tion is reasonable. AIR 1951 Kutch 56 
(58). 


(24) It ig impossible to treat the ob- 
taining of a license from Government 
as in the nature of a trade or calling. 
AIR 1946 Mad 289 (290). 

(25) A and B who were bus owners 
submitted tenders to the Government 
for securing license to carry mails. A 
withdrew the tender in pursuance of an 
agreement with B that B would, in con- 
sideration of the withdrawal, make a 
monthly payment of a certain amount. It 
was held that A was entitled to enforce 
the agreement which was not void 
under Section 27. AIR 1946 Mad 289 
(290, 291). 


(26) An agreement between two bid- 
ders whereby one agrees not to bid at 
an auction sale of the right to recover 
market dues, in consideration of Rs. 500 
can be enforced, when such an agree- 
ment does not result in restraint of trade 
and it is not suggested that these tv/o 
were the only bidders. AIR 1949 Nag 
113 (113, 114) = ILR (1948) Nag 431. 

(27) Where a partnership contained a 
clause “that on termination of selling 
agency business, neither of the parties 
to the agreement shall take up the sell- 
ing agency from the mills”, it was held 
that the clause was one in restraint of 
business and the restriction was not 
enforceable under Section 27 of the Con- 
tract Act and Section 54 of the Partner- 
ship Act. AIR 1956 Punj 49 (54). 

(28) Condition at auction among mem- 
bers of Senayar community to sell their 
betel leaves only to highest bidder at 
auction and to none else held valid. 

(1967) 1 Mad LJ 117 = 79 Mad LW 
676. 

Partial restraint. 

(29) Section applies even when tlie 

restraint is for a limited period only 
or is confined to a particular area, 
ouch matters of partial restriction have 
effect only when the facts fall within 
the exception to Section 27. AIR 1942 
Sind 114 (115) . = ILR (1942) Kar 25 
(DB) *• (1951) ILR (1951) 2 Cal 


386 (383, 389). (Agreement between two 
.sugar factories allocating zones for each 
for procuring sugar-cane — Undertaking, 
not to appropriate cancs from zones al 
lotted to the other is in restraint of 
trade. I AIR ly37 Oudh 445 (445) = 
13 Luck 405 (DBi. (Contract tosell hides 
only to piaintilV is partial restraint and 
is void. I AIR 1922 Upp Bur 9 (10) 

4 Upp Bur Rul 110. (Clause preventing, 
each party from carrying on business lor 
long periods at a time malces an agree- 
ment in partial re.straint of trade and is 
void.) (1909p 9 Cal L Jour 216 |225) 
(DBi. (Agreement by plaintiff with 29 
out of 30 manufacturers of combs in a 
city whereby latter agreed to supply to. 
plaintiff alone the goods manufactured, 
by them and no others held was void, 
being in restraint of trade and being an 
attempt to suppress competition.) 
11892) 19 Cal 765 <770i (DB) ** (1890) 

13 Mad 472 (474» ' (1874) 22 Suth WR 

370 (375) (DBi. (Contract between 

Hindus whereby one of them agreed’ 
to cease to carry on his business in cer- 
tain locality in Calcutta in considera- 
tion of receiving certain sum of money 
from other is void.) 

[But see (1904) 6 Bom LR 23 (27) 
(1890) 17 Cal 320 (323) (DB). (Goods pur- 
chased at certain rate for particular 
market — Stipultion for higher rate 
should goods go to any other market is 
not one in restraint of trade.) ** (1890) 13 
Mad 475n (476. 477). (When restraint is 
only partial in respect to time or place, 
and there is good consideration given to 
party restrained the restraint is not un- 
lawful.) *« (1882) 8 Cal 809 (818. 819) 

(DB). (Stipulation in contract against 
sale of goods of certain description to 
any others till fixed date is not one in 
restraint of trade.)] 

2. Agreement for mutual benefit. — 

(1) Agreement for a fixed period be- 
tween two millers not to charge less 
than certain price for milling other 
people’s rice and to work their respec- 
tive mills during alternate weeks, and 
providing for fixed sum as penalty in 
case of breach, is not contract in reiJ- 
traint of trade. (1913) 18 Ind Cas 183^ 
(184) (Low Bur). 

(2) Rules framed for regulating use- 

of market amounts to restraint of trade, 
if they are unreasonable and stiffle trade. 
Restraint is reasonable if it affords fair- 
protection to the parties and does not. 
interfere with public interests. AIR 1944 
Nag 73 (77) = ILR (1943) Nag 740* 

(DB). 

(3) Agreement between neighbouring 
landowners that market for sale of' 
cattle shall not be held on same day 
on lands of both is not void. AIR 1915 
All 94 (95) = 37 All 212 (DB). 

(4) Agreement between traders to. 
carry on business among members of 
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their private association is valid. AJR 

1931 All 83 (85} = 53 All 316 (DBl. 

(51 The fact that the scheme of the 
agreement would limit competition and 
keep up prices. does not necessarily 
bring it within the terms of Section 27. 
(1905) 29 Bom 107 (118) (DB). 

i6i Where two branches of the legal 
profession (Barrister and Solicitor! are 
amalgamated in a particular place, a 
person who carries on both branches 
and is a legal practitioner in that place, 
may enter into an agreement not to 
practise for a reasonable time and such 
an agreement is valid. (1913) 17 Cal "WN 
215 (218) (PC). 

|7) Agreement between ice factory 
owners to work one factory alone and 
to divide profits — Agreement is not “in 
restraint of trade.” AIR 1934 Lah 110 
( 111 ). 

(8i The abandonment of a bona fide 
claim is good consideration for a com- 
promise even though the agreement on 
which the claim was ba.sed was void as 
being in restraint of trade. AIR 1914 
Mad 673 (674). 

3. Service contracts. — (1) Section 57 

of the Specific Relief Act extends to 
agreements of negative character such 
as are necessarily implied from the con- 
tracts for whole time service and the 
operation of such contracts as contracts 
for service appear to prevent the ap- 
plication of Section 27 of the Contract 
Act to such negative agreements so far 
as they purport to impose restriction 
only during the period of affirmative 
agreement for service. (1903) 5 Bom LR 
878 (8821 AIR 1946 Bom 423 (425) = 
ILR (1946) Bom 89 (DB). (Question 

whether particular covenant is unrea- 
sonably wide has to be decided on the 
nature of the agreement, the qualifica- 
tions of employee, and service he has to 
render considered along with places 
where employer can get alternative ser- 
vice of the same nature.) AIR 1966 

Gui 189 (192)= (1966) 7 Guj LR 493 (DB) 
** AIR 1964 Guj 115 (119. 121)= (1963) 
4 Guj LR 795. 

(2) Negative covenant that employee 
would not, during contract period, en- 
gage in trade or business or would not 
get himself employed by any other 
master for whom he would perform 
similar or substantially similar duties is 
not restraint of trade and hence not hit 
by Section 27, unless contract is uncon- 
scionable or excessively harsh or one 
sided. AIR 1967 SC 1098 (1104)= (1967) 
2 SCJ 317 ** AIR 1964 Guj 215 (217) = 
(1963) 2 Lab LJ 522 =•=* AIR 1966 Guj 189 
(192)= (1966) 7 Guj LR 493 (DB). 

(3) Courts have a wide discretion to 

enforce by injunction a negative coven- 
ant. AIR 1967 SC 1098 (1105)= (1967) 

2 SCJ 317. 


(4i The master is entitled to be pro-, 
tected in regard to his interests in trade 
secrets and secret process of manu- 
facture. That protection is secured by 
restraining the employee from divulging 
those trade secrets or putting them to 
the use of the servant. The master is 
also entitled to be protected against in- 
vasion of his customers or clientele but 
the master is not entitled to be protect- 
ed against competition. AIR 1962 Cal 
61 (66). 

(5) There is distinction between re- 
straints applicable during the term of 
the contract of employment and those 
that apply after its cessation. AIR 1967 
SC 1098 (1102, 1104)= (1967) 2 SCJ 317. 

(6) Contracts by which persons are 

restrained from competing after term of 
their engagement is over, with their for- 
mer employers within reasonable limits, 
fall under the general prohibition con- 
tained in Section 27. (1885) 11 Cal 545 

(549) (DB) •* AIR 1921 Low Bur 19 
(22)= 11 Low Bur Rul 26 (DB). (Con- 
tract restricting employee from serving 
for specified period in other firm in a 
certain territory is valid.) ** (‘76-78) 

1 Mad 134 (142). (Stipulation that after 
the expiration of the term of service the 
employee was not to carry on the same 
business within 800 miles of Madras, 
held, amounted to an agreement in res- 
traint of trade the limit as to space be- 
ing unreasonable.) 

(7) Onus lies on the employer to prove 
that negative covenant restraining em- 
ployee on termination of service from 
competing for certain period is neces- 
sary for protection of his goodwill. 1968 
Lab IC 819 (823) (Ch D) 

(8) Physician agreeing to serve as as- 
sistant stipulating not to practice as 
physician and surgeon for three years — 
Agreement is not void. (1899) 23 Bom 
103 (117, 118) (DB). 

(9) Where it is proved that the em- 
ployer is • justified in apprehending that 
the employee may, on joining the ser- 
vice of his competitor, divulge the 
special knowledge and secrets in busi-, 
ness gained by him while in employer’s, 
service, after receiving special training, 
injunction to enforce negative contract, 
which is restricted as to time, nature 
of employment and area, can be issued 
in order to protect employer’s interests. 
AIR 1967 SC 1098 (1105)= (1967) 2 SCJ 
317. 

(10) Where W having contracted with 
C to play for C and not to play, in any 
other theatre on his own or on some- 
body else’s behalf, until after the ex- 
piration of the period contracted for and 
until after his return to England, per- 
formed in another theatre after the ex- 
piration of the period for which he was 
under contract with C but before his 
return to England, it was held 
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that the agreement being in restraint of 

a lawful profession, trade or business 

was void. (1912) 16 Cal WN 534 (535. 
536). ^ 

Agreement not to sell products in 
specified area after termination of ser- 
vice of employee working with plaintiff 
as sales representative — Agreement 

beyond the scope of protecting 
plaintiff s goodwill inasmuch as em- 
ployee was precluded from selling to 
those who were not potential customers 
of plaintiff — If agreement included 
potential customers it was bad for un- 

(823) (Ch. D). 

(2^ Bihar Shops 

and Establishments Act (8 of 1954i is 
not repugnant to existing law relating 

service. AIR 1958 Pat 
442 (444)= 1958 BLJR 223 (DB). 

of goodwill — Exception.— 
iu selling real goodwill in 

the trade of plying ferry-boats between 
certain landing places — Contract docs 
not amount to agreement contravening 
Section 27. AIR 1922 PC 167 (168)= 48 
Ind App 508= 48 Cal 1030. 

Restraint in a contract selling a 
goodvall can be said to be injurious 
to public if it is calculated to produce 
pernicious monopoly, prohibiting other 
persons to trade in the line, so as to en- 

194TpC^ 75^(84)^"'^^^^°"^^^® extent. AIR 

(3) A bare covenant not to compete 

cannot be upheld, unless it is ancillary 
.? covenant and necessary to make 

It effective. It can be upheld only if it 
IS reasonable and is consistent with in- 
terests of public. AIR 1934 PC 101 (104). 

(4) When the Court is satisfied that 
restraint was reasonable as betwee/i the 
parties it must always be very difficult 
to prove in a case connected with the 
good-will that public interest was affect- 
ed. AIR 1941 PC 75 (84). 

(5) Vendor company carrying on 
business in Canada transferring same 
to another company — Covenant res- 
■jraiiung vendor from doing any simi- 
lar business whatsoever in Dominion 

Canada — Restriction as to space, 
held, not unreasonable — Holding of 
*1 shares by vendor company in 
another company, carrying similar 
business was not a breach of agree- 
ment. AIR 1941 PC 75 (80, 84). 

,„.(8^ Where the vendor of a good- 
will contracts not to “directly or in- 
engage” in similar business, 
Parase is not void for uncertainty. 

air 1941 PC 75 (80). 

(7) Where a person merely buys the 

of the tangible as- 
®tiy person who has been using 
business the purchaser 
cannot be said to acquire any interest 
w any sort in the old business of the 


vendor nor can he be regarded as a suc- 

business nor is he 
entitled to any of the intangible pri- 
vileges. But by purchase of the good- 
will. he acquires the right to use the 
same or a similar name for his busi- 
ness or to canvass the old customers as 
against the vendor and becomes the 
successor in interest of the old busi- 

??Qh^ Bom 111 (113)= ILR 

(19d 8) Bom 8. 

(81 The goodwill of a business is 

positive advantages such as 
caiiying on the commercial undertak- 
ing at a particular place and in a parti- 
cular name and also its business con- 
nections, its business prestige, and 

j^tangible advantages 
which a business may acquire. AIR 

k .l ILK I'°58I Bom 

B * AIR 19/0 Ra] 34 ( 41 ) (DB). 

(9) Goodwill must always be under, 
stood in relation to facts. It represents 
business reputation which is a complex 
ot personal reputation, local reputa- 
tion and objective reputation of the 
products of the business. Except 
where the reputation of a business and 
wnere the product of the business mure 
tnan its proprietor have won wide- 
spread popularity and universal ap- 
proval and except in the case of well- 
known patents and manufacturing pro- 
cesses in which event the personal ana 
objective reputation predominate, it is 
tne local reputation or the attribute of 
locality which forms the largest con- 
tent of goodwill in almost every other 
business. Specially is the attribute of 
locality the most important considera- 
tion In the business of an ordinary 

® dealer. AIR 1957 Cal 280 

(10) Contract for payment of gooa- 
will money need not always be express 
but there may be oral contract or a 
contract may be implied by law. which 
may be inferred from acceptance of 
payment and other circumstances. 
AIR 1968 Raj 278 (280)= 1968 Raj LW 
loo« 

(111 Goodwill of a busines depends 
upon a variety of circumstances or a 
combination of them. The location, 
service, the standing of business, the 
honesty of those who run it. and the 
lack of competition and many other 
factors go individually or together to 
make up the goodwill. AIR 1968 Rai 
278 (281)= 1968 Raj LW 163. 

(12) Plea of D that P had transferr- 
ed to him only tenancy and not good- 
v/ill of business — When business run 
by P and D is same and premi.ses are 
located in business locality, conclu- 
sion is that goodwill must have neces- 
sarily passed. AIR 1968 Raj 278 (281) 

= 1968 Raj LW 163. 
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2S. Agreements in restraint of legal proceedings void. — Every agreement, by 
which any party thereto is restricted absolutely from enforcing his rights under or* 
in respect of any contract, by the usual legal proceedings in the ordinary tribunals, 
or which limits the time within which he may thus enforce his rights, is void to* 
that extent. 

Saving of contract to refer to arbitration dispute that may arise. 

Exception 1. — This section shall not render illegal a contract, by which two* 
or more persons agree that any dispute which may arise between them in respect 
of .any subject or class of subjects shall be referred to arbitration, and that only 
the amount awarded in such arbitration shall be recoverable in respect of the dis- 
pute so referred. 

e|- e s o o ® ] 

Saving of contract to refer questions that have already arisen. 

Exception 2. — Nor shall this section render illegal any contract in writing, by 

which two or more persons agree to refer to arbitration any question between' 

them which has already arisen, or affect any provision of any law in force for the- 
time being as to references to arbitration.! 

[*] The second clause of Exception 1 was repealed by the Specific Relief Act, 187T 
(1 of 1877). Act 1 of 1877 has now been repealed by the Specific Relief Act,, 

1963 (47 of 1963) (1-3-1964). This new Act extends to the whole of India ex- 

cept the State of Jammu and Kashmir. 

[f] Cf. the Arbitration Act, 1940 (10 of 1940), and Companies Act, 1956 (1 of 1956),. 
Section 389. 


SECTION’ 28 — SYNOPSIS 

1. Scope and applicability. 

2. Agreements affecting jurisdiction of 

Court.s. 

3. Agreements affecting limitation 

for enforcing rights under con- 
tract. 

4. Agreements restraining enforce- 

ment of rights. 

5. Exception 1. 

1. Scope and applicability. — (1) No 
man can exclude himself from the 
portection of Courts by contract. AIR 
1917 PC 116 (118)= 42 Bom 380= 45 
Ind App 61. 

[See also AIR 1925 Pat 487 (488K 

(Agreement by servant not to sue for 
wrongful dismissal is invalid.)] 

(2) Agreement by which one party 

thereto is restricted absolutely from 
taking usual legal proceedings is 
void to that extent. AIR 1934 Sind 
1 (3)= 27 Sind LR 280 *• AIR 1951 
Sau 83 (85) ** AIR 1950 Lah 174 (176) 
= Pak LR (1950) Lah 323 =** (1876) 1 
Cal 466 (468, 469) (DB) *=“ (1967) 10 

Law Rep 342= (1967) 1 Mys LJ 521. 

(3) Section 28 cannot be construed 
so as to exclude agreements to refer to 
arbitration without order of Court in 
a pending suit. AIR 1927 Bom 565 
(576)= 51 Bom 908 (FB) ** AIR 1953 
Cal 690 (692)= ILR (1955) 1 Cal 12. 

(4) Section cannot be applied to 
rights under a decree. (1885) 7 All 124 
(125, 131) (DB). 


(5) Compromise of doubtful rights; 
arsing out of a previous contract is not 
void. It is outside the scope of Sec. 28. 
AIR 1926 Sind 202 (206). 

2. Agreements affecting jurisdiction 
of Courts. — (1) It is a well settled, 

proposition of law that litigants can- 
not, by private agreement, confer juris- 
diction upon a Court which it does not 
possess nor can they divest a Court of 
jurisdiction which it possesses under 
the ordinary law. AIR 1955 Cal 161 
(162, 163, 164) (DB) •* AIR 1954 Bom 
176 (177)= ILR (1954) Bom 334 (DB)n 
AIR 1954 Mad 845 (847)= ILR 

(1954) Mad 855 (DB) ** (1947) ILR (1947) 

1 Cal 412 (418) (DB) ** AIR 1935 Nag: 
43 (49) •* AIR 1930 Bom 185 (186v 

107)= 54 Bom 278 (DB). (Words “to 

that extent” means that only the sti- 
pulation which ousts the Court’s juris- 
diction is void and not the whole agree- 
ment.) *• AIR 1960 Cal 155 (158) — 
1960 Cal LJ 18 (DB). 

(2) The principle that parties cannot 

by consent confer jurisdiction on Court 
or deprive Court of jurisdiction only 
applies to cases of inherent jurisdiction 
of a Court over the subject-matter or 
a suit, but the question of territorial’ 
jurisdiction is not a question of inhe- 
rent jurisdiction. AIR 1946 Lah 57' 
/60)= ILR (1945) Lah 281 (FB) ♦* AIR 
1955 Madh B 145 (145) *• AIR 1947 

Pesh 48 (50). 

(3) Section 28 makes void only those 
agreements which “absolutely” restrict, 
a party to a contract from enforcing" 
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Section 28 — Note 2 (contd.) 
the rights under that contract in ordi- 
n^y tribunals. It has no application 
when a party agrees not to restrict his 
right of enforcing his rights in the 
ordinary tribunals but only agrees to 
a selection of one of those ordinary tri- 
bunals in which ordinarily a suit 
would be tried. Accordingly, an agree- 
ment between the parties to a contract, 
where a suit can be tried within the 
territorial limits of several Courts, to 
the ellect that it will only be tried in 
one of the Courts having territorial 
jurisdiction and that the parties will 
be limited to have recourse to one of 
the several competent Courts is not 
within the mischief of the section and 
is valid and enforceable. AIR 1946 Lah 
57 (59)= ILR (1945) Lah 281 (FBi. 
(AIR 1923 Lah 425, AIR 1929 Lah 605 
and AIR 1943 Lah 295, Overruled.) ** 
AIR 1957 Cal 240 (241) AIR 1956 

Trav-Co 200 (203)= ILR (1956) Trav- 
Co 206 (DB) AIR 1955 Cal 161 (162, 
164} (DB) ** AIR 1955 J and K 26 (27) 
(DB) ** AIR 1955 Madh B 145 (145) *• 
AIR 1954 Bom 176 (177)= ILR (1954) 
Bom 334 (DB) ** AIR 1954 Mad 845 
..(846)= ILR (1954) Mad 855 (DB) ** AIR 
1950 Kutch 32 (33) ** AIR 1949 Ajmer 
44 (45) ** AIR 1949 Ajmer 19 (22) ** 

(1949) 54 Mys HCR 186 (192) (DB) ** 
AIR 1947 Pesh 48 (50) ** (1947) ILR 
(1947) 1 Cal 412 (420) (DB) *• 

AIR 1944 Mad 47 (48) ** AIR 1944 

Oudh 275 (276)= 20 Luck 105 *• AIR 

1937 Nag 334 (335)= ILR (1939) Nag 
641 ** AIR 1935 Bom 198 (199) ** AIR 
1931 Cal 279 (279)= 57 Cal 1280 *• AIR 
1925 Mad 1145 (1146) ** AIR 1968 Pat 
44 (45)= 1967 BLJR 164 (DB) *♦ AIR 
1968 Raj 89 (94)= 1967 Raj LW 129. 

(AIR 1956 Madh Bha 120, Dissented 
from.) ** AIR 1966 Andh Pra 256 (258) 
** AIR 1964 Mys 147 (151)= (1963) 2 

Mys LJ 513 (DB) •• (1968) 1 An WR 
424= (1968) 2 Andh LT 173 ** (1968) 1 
Andh WR 429 •* (1987) 80 Mad LW 
270= (1967) 2 Mad LJ 57 *• AIR 1962 
^dh Pra 452 (454)= (1962) 1 Andh 

LT 282 (DB) ** 1961 Ker LT 314 (DB) 
** AIR I960 Cal 545 (546) ** 1960 Jab 
IJ 1129= 1960 MPLJ 1359 (DB). (AIR 
1956 MB 120, Dissented from.) •• AIR 
1959 Cal 669 (671, 672). 

[But see AIR 1946 Cal 112 (112, 

113)= ILR (1946) 1 Cal 257 •• AIR 

1956 Madh B 120 (121).] 


A clause in a bill of lading tha 
, Bombay” Courts alone shall hav« 
jurisdiction in respect of any claims 
nied against the Company”, is not voic 
^der Section 28. AIR 1954 Trav-Cc 
f2L/^12)= ILR (1954) Trav-Co 351 
(DB) ** AIR 1982 AP 452 (454)= (1962 
1 Andh LT 282 (DB). 

also (1963) 1 Mys LJ 194 

(Where the words "subject to Banga 
lore jurisdiction” are printed in a sah 
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rwte, which bears the signature of both 
Uie parties to the sale transaction juris- 
diction of other Courts is excluded.)] 

[See however AIR 1959 Mad 227 (228, 
^9) = (1959) 1 Mad LJ 106. (Words 
“subject to Bombay Jurisdiction'* print- 
ed at top of the Bill — Jurisdiction of 
other Courts is not excluded.)] 

(5) The validity of an agreement by 
which the parties prefer one of the two 
Courts depends upon the fact that both 
the Courts must have jurisdiction in de- 
ciding the matter. AIR 1957 J and K 7 
(7). 

(6) Parties cannot make agreement 
that suits relating to disputes will be 
brought only in a particular Court 
even if cause of action arose outside its 
jurisdiction. (1909) 3 Sind LR 45 (47) 
(DB). 

(7) Where a receipt executed by A 
for the price of articles entrusted to 
him at X and to be returned at Y con- 
tained a printed note that all disputes 
were subject to the jurisdiction of the 
Courts at Z but the acceptance of that 
term by B was not proved or even al- 
leged by A, held that the agreement as 
to jurisdiction was not binding on B 
and that the cause of action arose 
either at X or at Y and Courts at Z 
had no territorial jurisdiction over the 
dispute. AIR 1957 J and K 7 (7). 

(8) Agreement that another Court to 

the exclusion of Court having jurisdic- 
tion shall have jurisdiction to adjudi- 
cate upon the disputes arising under 
the agreement of the parties, is il- 
legal. But if such an agreement speci- 
fies the place, where according to the 
facts stated in the agreement, the cause 
of action is deemed to arise, the 
agreement is legal. AIR 1930 Lah 611 
1612) AIR 1956 Trav-Co 200 (203) = 
ILR (1956) Trav-Co 206 (DB) ** 1967 

All LJ 343= 1967 All WR (HC) 380. 

(9) Agreement restricting right to in- 
.stitute suit in particular Court — Strict 
proof that restriction applies to pro- 
ceedings under consideration is neces- 
sary — In deciding whether such re- 
striction prevents either of the parties 
from filing a suit in another Court re- 
gard must be had to the actual word- 
ing used in the agreement — Condition 
in agreement that proceedings arising 
out of "contract” be instituted in Court 
M — Offer not ripening into completed 
contract — Condition did not apply — 
Jurisdiction of other Courts otherwise 
competent to entertain suit not ousted. 
AIR 1947 Mad 99 (100). 

(10) Agreement providing that in 

settling the rates for work done Chief 
Engineer's decision would be accepted 
as final by the contractors — Restric- 
tion held amounted to ousting jurisdic- 
tion of Court and as such agreement 
would be void under Section 28. (1951) 

4 Sau LR 34 (43) (DB). 
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(11) Where the Courts at M and B 
have ordinary jurisdiction to try a suit 
but the parties contract to sue only at 
B the Court at M cannot entertain the 
suit filed by one of the parties to the 
contract. AIR 1950 Kutch 32 (33). 

(12) If the suit is filed in a Court not 

agreed upon by the parties the proper 
course for it is to return the plaint for 
the presentation to the Court agreed 
upon by them. AIR 1949 Ajmer 44 (45) 
** AIR 1955 Cal 161 (164) (DB) ** 

(1968) 1 An WR 424= (1968) 2 Andh 
LT 173 AIR 1964 Mys 147 (157) = 

(1963) 2 Mys LJ 513 (DB). 

(13) When parties enter into an 
agreement restricting their rights to in- 
stitute suits except in particular 
Courts, it must be strictly proved that 
the restriction applies to the proceed- 
ings under consideration. In deciding 
whether such restriction prevents 
either of the parties from filing a suit 
in another Court regard must be had 
to the actual wording used in the 
agreement. AIR 1947 Mad 99 (100) 

AIR 1959 Mad 227 (228)= (1959) 1 Mad 
LJ 106. (Ouster of jurisdiction of 
Court cannot be a matter of presump- 
tion — Words “Subject to Bombay 
Jurisdiction“printed at top of the Bill 
— Jurisdiction of other Courts is not 
excluded.) 

3. Agreements affecting limitation for 
enforcing rights under contract. — ill 
Section 28 contemplates the suspension 
permanently of the usual remedies for 
the enforcement of legal rights. It 
aims at the prohibition of agreements 
which could only operate so long as 
rights were in existence. Section 28 is 
aimed only at covenants not to sue at 
any time and covenants not to sue for 
a limited time. AIR 1914 Bom 225 (2) 
(228)= 38 Bom 344 (DB). 

(2) It is only when a period of limi- 

tation is curtailed that Section 28 of 
the Contract Act comes into operation. 
It does not apply when the term spells 
out an extinction of the right of the 
plaintiff to sue or spells out the dis- 
charge of the defendant from all liabi- 
lity in respect of the claim. AIR 1951 
Bom 347 (352) ** AIR 1966 Pat 69 

(73)= 1965 BLJR 328 ** AIR 1962 J and 
K 15 (16). 

(3) Condition in life insurance policy 
that no suit shall be brought on the 
policy after one year from death of as- 
sured is void. (1911) 11 Ind Cas 756 (756) 
(Low Bur) ** AIR 1926 Rang 3 (3) = 

3 Rang 383 (DB). 

iSee however (1912) 14 Bom LR 741 
(743) (DB).] 

(4) A claim cannot be time-barred 
under an indent providing that no claim 
can be recognised if not made in writ- 
ing within 60 days from due date of 


payment, as such clause cannot take 
away plaintiff’s statutory right to bring 
claim within prescribed time. AIR 1932 
Lah 169 (172) = 12 Lah 692 (DB). 

(5) Condition in contract that on hap- 
pening of certain event one party shall 
lose his rights is not a condition limiting 
period within which he may seek relief 
in ordinary Courts — Condition is not 
void. AIR 1926 Rang 3 (4) = 3 Rang 
383 (DB) ** AIR 1962 J & K 15 (16). 

(6) Condition in fire insurance policy 
that company would not be liable for 
loss or damage after expiration of 
twelve months from happening of the 
loss or damage, unless claim was the 
subject of pending action or arbitration, 
does not contravene Section 28. AIR 
1934 Rang 15 (16, 17) = 11 Rang 475 *• 
AIR I960 Punj 236 (240, 244) = 62 Pun 
LR 273 (FB). (AIR 1932 Lah 169, Over- 
ruled.) 

(7) A condition in Insurance policy 

providing for forfeiture of all benefits 
unless an action is brought within three 
months from the rejection of the claim 
does not infringe Section 28. AIR 1924 
Cal 186 (187) (DB) ** AIR 1950 East 
Punj 352 (355) ** AIR 1924 Rang 351 

(351, 352) (DB) ** AIR 1914 Bom 225 
(229) = 38 Bom 344 (DB). (Phrase “thus 
enforce his rights” refers to enforcement 
by usual legal proceedings in ordinary 
tribunals— Per Batchelor J.) ** AIR 1968 
J & K 39 (43) = 1967 Kash LJ 144 ♦* 
(1959) 61 Punj LR 114. 

(8) Stipulation in policy that risk is 
to last only for three days after arrival 
of train at destination and no liability 
for loss would attach unless notice is 
given within 10 days of said risk to 
company does not infringe Section 28. 
AIR 1966 Pat 69 (73. 74) = 1965 BLJR 
328 (DB). 

(9) Article III, Cl. (IV) of the schedule 
to Carriage of Goods by Sea Act does 
not limit time within which holder of 
bill of lading may enforce his rights 
against carrier. It extinguishes the 
right itself and is irretrievably lost — 
Insertion of clause in a bill of lading 
incorporating the article is not void. 
AIR 1931 Sind 124 (126) = 25 Sind LR 
222 . 

(10) It is not open to the Railway Ad- 
ministration to repudiate its liability if 
the claim is not made immediately to 
the clerk in charge and is not forward- 
ed to the Traffic Manager forthwith in 
spite of the rule printed at the back of 
the Railway receipt to that effect. The 
observance of this rule would be con- 
trary to Section 28. AIR 1953 Nag 169 
(172) = ILR (1953) Nag 314 (DB) »» 
AIR 1951 All 702 (702, 703) ♦♦ 1888 All 
WN 59 (60, 61) (DB). 

(11) Father executing ‘mashahara 
patra’ in favour of his widowed 
daughter providing for monthly allow- 
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ance ot Rs. 10 — Grantee restricted from 

bringing a suit for arrears of more than 

one year — Restriction held to be void 

under Section 28. AIR 1932 Cal 720 i721) 

(DB). 

(12) Condition in bill of lading that 
carrier and ship would be discharged 
from liability for loss or damage unless 
plaintifT brought suit within one year 
from date of delivery — No suit brought 
within one year — Held, that rights of 
plaintilT were extinguished — Section 28 
did not help him. AIR 1932 Bom 330 
(332). 

(13) R. 102 of the Indian Post Office 
Rules framed under S. 35 of the Indian 
Post Office Act, in so far as it lixes a 
limit of one year for making the claim, 
is ultra vires. 1966 All LJ 675 = 1966 
All WR (HC) 502 (DB). 

(14) Suit filed within prescribed limi- 
tation cannot be dismissed on ground 
that it is filed beyond the time fixed hy 
Revenue officer. Revenue officer has 
no jurisdiction to curtail period of 
limitation allowed by law for filing suit. 
AIR 1968 Punj 341 (343) = 1968 Punj 
LJ 102. 

4. Agreements restraining enforcement 
of rights. — (1) Section 28 contemplates 
the suspension, permanently or tempor- 
arily, of the usual remedies for the en- 
forcement of legal rights. It aims at the 
prohibition of agreements which could 
only operate so long as rights were in 
existence. AIR 1914 Bom 225 (2) (228) 
= 38 Bom 344 (DB). 

(2) Section 28 does not apply to cases 
where there is no absolute restraint 
against enforcing the rights. AIR 1951 
Sau 83 (85). 

(3) Agreement restraining transferee 
from enforcing in any way his rights 
under the transfer is void. AIR 1921 Mad 
509 (606) = 44 Mad 919 (FB). 

(4) Agreement restraining party to 

arbitration from raising objections to 
the award in any way is opposed to the 
spirit of S. 28 and is void. AIR 1916 Lah 
89 (91) = 1916 Pun Re No. 117, p. 361 
(DB) •* AIR 1928 Sind 81 (81) = 21 

Sind LR 253 (DB) *• AIR 1917 
Sind 38 (39) = 11 Sind LR 43 •* 
(*83) 6 Mad 368 (369, 370) (DB) ** 
AIR 1965 Pat 239 (240). 

^ [But see AIR 1918 Sind 13 (21) = 13 
Sind LR 75).] 

(5) Where a clause in agreement was 
that all kinds of disputes shall be decid- 
ed according to certain rules and the 
excl\i8lve authority rested with a com- 
mittee, so as to make its decision final, 
it was held that the parties can come 
to Court and question the finality of its 
decision, in spite of the agreement. 
(1010) 34 Bom 13 (27). 

(6) Byelaw providing that a member 
wishing to proceed with litigation 
against Society in a Court of law shall 


first resign his membership, failing 
which his name shall be removed from 
roll of members is void. (1967) 10 Law 
Rep 342 = (1967) 1 Mys LJ 521. 

(7) Agreement in writing between 
parties to refer disputes between them 
to arbitration filed in Court — Order 
of reference made — No award filed by 
arbitrators — Reference superseded bv 
order of Court — Held, agreement to 
refer did not bar under Section 28 one 
of the contracting parties from filing suit 
after supersession of reference. 1876 
Pun Re No. 37. p. 67 (71) (DB). 

(8j Even if a barrister .4.dvocate 
makes a special contract with his client 
that the latter would not be sued for 
fees, such a contract would be void 
under Section 28. AIR 1933 All 417 (420) 
= 55 All 570 (FB). (25 All 509. Over- 

ruled.) 

(9) Plaintiff agreeing to forbear to sue 
debtor at the request of defendant who 
agreed to indeminfy plaintiff — Agree- 
ment so far as it restricted plaintiff's 
right to sue. held, void. 1879 Pun Re 
No. 120. p. 358 <360) (DB). 

(10) Claimant under O. 21. Rule 58. 
Civil P. C.. withdrawing claim and 
agreeing not to file suit under O. 21, 
Rule 63. Civil P. C. — Decree-holder 
agreeing not to press petition for en- 
quiry as to genuineness of hatchitta al- 
leged by him to be forged: Held, (Per 
Wort J.) Section 28 was no bar to the 
enforcement of the above contract. AIR 
1940 Pat 683 (689) = 19 Pat 715 (DB). 
(But such contract is invalid under Sec- 
tion 23.) 

(11) Agreement not to appeal against 

decree is not a void agreement and is 
not prohibited by Section 28. AIR 1934 
Pat 644 <645) (DB) *'* AIR 1929 Oudh 

451 (452) = 5 Luck 391 (DBl. (Agree- 
ment by which parties agree as to pro- 
cedure to be adopted by Court in decid- 
ing case on merits and also consenting 
that the decision will be binding on them 
is tantamount to saying that no right 
of appeal will be exercised by the 
parties.) AIR 1926 Sind 202 (207) *• 
(1882) 8 Cal 455 (458) (DB) (*75-77) 

1 All 267 (270) (FB) •* AIR 1969 Bom 
221 (224) = 70 Bom LR 788. 

(12) "Where a condition in a bill of 
lading only exempts the company from 
liability in case a notice of the claim 
is not given within fourteen days from 
the due date, the condition is not void 
as it does not restrain a party from 
making a claim in a Court of law in 
respect of the loss or damage. AIR 1951 
Sau 83 (85). 

(13) Agreement that security deposit 
will be returned on furnishing no 
demand certificate is not hit by Section 
23. AIR 1962 J & K 66 (67) = 1962 
Kash LJ 144 (DB). 

5. Exception 1. — (1) Exception 1 only 
applies to class of contracts where 
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parties have agreed that no action shall 
be brought until some question of 
amount has first been decided by arbi- 
trators. (1875-76) 1 Cal 466 (469) (DB) 

**= AIR 1955 Punj 113 (1I4)=ILR (1956) 
Punj 177 (DBj 70 Cal \VN 199 (DB). 

(2) To make agreement conform to 
Exception 1 , jurisdiction of Courts must 
be excluded in all respects except mat- 
ter which is the result of arbitrator’s 
award. Section does, not forbid action for 
damages for breach of such agreement 
to refer to arbitration. (1875-76) 1 Cal 
42 (50, 51) (FB). 

A person may not contract him- 
self out of his right to have recourse to 
Courts of law; but lawful agreement 
to refer matter to arbitration can be 
made a condition precedent before going 
to a Court of law. (1910) 34 Bom 13 
(23) ** AIR 1960 All 72 (78). 

(4) An agreement restraining a party 

to arbitration from raising objections to 
the award in any way is opposed to the 
spirit of Section 28 and is void. AIR 1917 
Sind 38 (39) = 11 Sind LR 43 ** AIR 
1950 Lah 174 (176) = Pak LR (1950) 

Lah 323 ** (1883) 6 Mad 368 (370) (DB). 
(Exceptions I and 2 do not legalize 
agreement not to object at all to vali- 
dity of award.) ** AIR 1965 Pat 239 
(249) (DB) ** AIR 1960 All 72 (78). 

(5) No question of limitation arises 
where agreement to refer to arbitration 
falls within four corners of Exception 1. 
AIR 1929 Sind 55 (57, 58) (DB) •* AIR 
1955 J & K 36 (38) (DB). 

(6) Exception 1 covers an arbitration 
clause in a contract. (1906) 33 Cal 1169 
(1173). 

(7) Suit will not lie to enforce agree- 

ment to refer to arbitration, even in 
the case referred to in the first exception 
to Section 28. (1875-76) 1 Cal 466 (468) 

(DB). 

(8) A contract appointing arbitrators 
is a contract “uberrima fides” and unless 
there is a complete confidence between 
the tribunal and the parties it would 
be wrong to bind a party to his contract, 
when there is a probability that injus- 
tice would result from doing so. AIR 
1933 Sind 347 (350). 

(9) Agreement to refer disputes aris- 
ing between parties out of various con- 
tracts, to arbitration and to abide by 
the award — No prohibition to taking 
proceedings thereafter in Court of law 
-- Agreement is valid. AIR 1937 All 650 
(652) ** AIR 1966 Andh Pra 256 (258). 
(Suit is not maintainable before steps 
are taken to refer matter to arbitration.) 

(10) Deputy Commissioner engaging 
plaintiff as workman — Agreement 
providing that in case of breach work- 
man was to accept amount given by 
Deputy Commissioner and to be bound 
by his decision in other matters — Suit 
by plaintiff for balance of wages after 


grant of amount by Deputy Commis- 
sioner — Held, suit fell within Excep- 
tion 1 and was barred under Section 21 
Specific Relief Act. AIR 1932 Oudh 265 
(266) = 8 Luck 98 (DB). 

(11) Agreement by servant of com- 
pany, that Manager of Company shall 
be sole judge as to company’s right to 
retain whole or part of wages for breach 
of rules and his certificate in writing in 
respect of the amount so retained, and 
the cause of such retention, shall be con- 
clusive evidence between the parties in 
all Courts of justice was held to be an 
arbitration clause covered by Exception 
1. (1885) n Cal 232 (234, 235) (DB). 

(12) A clause in the grant under 
Crown Grants Act (1895) that in the 
event of any boundary disputes be- 
tween lessees, they shall be bound to 
submit such dispute to the Commis- 
sioner, and that the decision of the 
Board of Revenue on appeal shall be 
final and binding on the lessees, such a 
clause is not aflected by Section 28 by 
reason of Section 3, Crown Grants Act. 
AIR 1938 Cal 211 (215) = ILR (1938) 1 
Cal 626. 

(13) Contract between person and com- 
pany — Party agreeing that decision of 
engineers of company will be final in 
respect of the contract whose execution 
is put under their supervision. Held, that 
though the engineers are not arbitra- 
tors, they are persons exercising judi- 
cial functions and the party can come 
to Court to question the decision if 
there is remissness in the proceedings. 
AIR 1935 Mad 356 (359) (DB). 

(14) Submission to arbitration clause 
in bill of lading — Arbitrators and um- 
pires to meet in England — Submission 
to be made rule of High Court in Eng- 
land — Submission clause held not 
rendered illegal by Section 28. AIR 1932 
Sind 111 (112) = 26 Sind LR 497 (DB). 

[See also AIR 1962 Cal 601 (604) 

66 Cal WN 538 (DB) *♦ AIR 1960 Cal 
155 (156, 157) = 1960 Cal LJ 18 (DB).] 

(15) Held, on interpretation of the 
clause conferring jurisdiction on foreign 
Court, that the clause did not oust the 
jurisdiction of Indian Court. The clause 
could, however, be invoked for stay of 
suit and the Court has to find out whe- 
ther taking into consideration the entire 
facts placed before it, the Court men- 
tioned in the clause is the Court of con- 
venience. AIR 1960 Cal 45 (46) = 64 
Cal WN 269. 

(16) Where a party to a contract 
agrees that in case of any dispute aris- 
ing out of the contract or in any mat- 
ter concerning the contract, he will abide 
by the decision of the other party, he 
cannot afterwards be allowed to say 
that such decision is not binding upon 
him, being a decision by a person in his 
own cause, unless it can be shown to be 
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29. Agreements void for uncertainty. — Aereement^ tho u- u • 

not certain, or capable of being made certain, are void» ® 

lUustrations 

'•voS’f^ 

oir. L’ ie^? rrr td ^ 

has ente ed into a contract for the sale of one hundred tons of coconut-oil 

C ) A a^ees to sell to B “all the grain in my granary at RamnaMr" TKr» • 

uncertainty here to make the agreement void Ramnagar . There is no 

Section 28 — Note 5 (contd.) 

Otherwise unjust. AIR 1933 
Sind 93 ,99) = 26 Sind LR 469 (DB). 

agreement to appoint one of 
ibonf parties as an arbitrator 

?onillr.7^ arising out of the same 

he ruled out com- 
iF theory but in practice, that 
seWom happens, and if one of the con- 
tracting parties wants to set up a case 
‘ nature, he has to prove it beyond 

« A?R“?964^Pat 326“ 

£ i of fhf 

Whom they have named in the agree- 

^hey must accept the deci- 
al?? ^he architects, however wrong 
and erroneous it may be. Final certi- 
^fi challenged only on ground 
«aJ+ ^ ’ collusion or misconduct on the 

?33^) ^^chitect. AIR 1942 Bom 334 

tw™ hiring contract be- 

rTl nroSlrtl!^^? and the Governor-Gene- 
af reference to arbitration 

Posts and Tele- 
graphs in case of any dispute. Dispute 

plaintilT brought a suit, 
he defendant applied for stay of the 

Arf *he Arbitration 

*hat the agreement 

agreement by which any 

restrained absolutely 
raaSi f*^^o*^cing his right under or in 

contract by the usual 

trfhnnFf’®®®®^^®® before the ordinary 
tri^nals and even if it were. Exception 

1 to Section 28 would save such an 

^reement. Am 1949 Bom 359 (361, 362) 

iLR (1949) Bom 449 (DB). 

contract which is ab initio void 
cannot form the basis of a reference to 


528 (531) 

N°g LJ 709 = 1962 

(21) Where the existence or validity 

agreement itself is denied. 

thP be correct, 

the arbitration clause goes along with 

J«?«®f*‘cement. AIR 1958 Ai! 26 (27) = 
1958 All WR (HC) 23 (DBj. 

^ covenant making arbitra- 

if PJ'ccedent to an action 

anH ^ ® special contract 

and even m cases where it is provided 

he brought until an 

?iVhf K ® has still the 

Hyd 7l°7 me? ,dI" >'^53) 

(23) In view of Sections 23 and 28 
tnere cannot be any agreement between 
the parties not to launch criminal prose- 
cution even if one of the parties is gui- 
Ji^T.°^.«?l^e^^‘ement. 1965 All LJ 538 - 

fAIR 1937 

Oudh 331. Overruled.) 

* 1 °^ marine insurance, 
which provided that all disputes must 

settlement in England 
and all legal proceedings must be taken 
in England, was held to be covered by 
fj^ception 1 of S. 28. AIR 1949 Ajmer 44 

SECTION 29 — SYNOPSIS 

1. Scope. 

2. Contracts void for uncertainty or 

vagueness. 

3. Contracts not void for uncertainty 

or vagueness. 

“Capable of being made certain**. 

1. Scope.— ( 1 ) Section 29 contempla- 
‘f® X. , e meaning of an agreement 
shall be clear on the face of it. AIR 1045 
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Mad 10 (10) = ILR (1945) Mad 521 (DB). 
(An agreement to pay certain amount 
'•after deductions as would be agreed 
upon” between the parties, held void 
Tor uncertainty.) 

(2) It is impossible for a Court of 
justice to give effect to a contract, the 
meaning of which it is unable to find 
out with reasonable clearness. AIR 1915 
Lah 323 (329) (DB). 

(3) Where a reasonable meaning can 
be construed into the contract, the con- 
tract is not? void for uncertainty. 1913 
Pun LR No.' 305 p. 1027 (1031) (DB). 

(4) The construction of an ambiguous 
stipulation in a deed may be governed 
or qualified by a recital, but on the other 
hand, if the intention of the parties is 
clearly to be collected from the operative 
part of the instrument, that intention is 
not to be defeated or controlled because 
it may go beyond what is expressed in 
the recital. (1880) 2 Mad 239 (257) = 7 
Ind App 83 (PC). 

(5) Considerable latitude is allowed to 
parties in the construction of commercial 
documents; and phrases, which would be 
sufficiently vague and uncertain in other 
forms of contract to render them unen- 
forceable, are frequently given effect to 
in commercial contracts. AIR 1951 Cal 
10 (18) = ILR (1950) 2 Cal 656 (FB). 

2. Contracts void for uncertainty or 
vagueness. — (i) Where a contract is 

uncertain, performance of which would 
never be enforced, then it must be 
held that the contract is void for un- 
certainty. AIR 1951 Cal 10 (17) = ILR 
(1950) 2 Cal 656 (FB) *='= AIR 1967 Cal 
168 (172) (DB). 

(2) Where the term in an agreement 
is vague in the extreme and might be 
interpreted in as many ways as there 
are interpretations thereof, the agree- 
ment is certainly one which must be 
considered as void because of uncertain- 
ty under Section 29. (1921) 4 Nag L 
Jour 67 (69) AIR 1959 AP 551 (557) 
(DB). (Condition of defeasance must be 
clear and unequivocal so as to be ope- 
rative.) 

(3) Where a compromise petition stat- 
ed: — "the following five gentlemen shall 
decide- (all matters) relating to our mov- 
able and immovable property and the 
said 20 bighas of land.” Held, that the 
terms of the clause were so vague that 
it could not amount to an enforceable 
agreement or a contract. AIR 1950 Pat 
445 (447) (DB). 

(4) A contract for pre-emption entered 
into by the co-sharers for an unlimited 
period is unenforceable against the heirs 
and representatives of the co-sharers as 
being 'too vague and uncertain. But 


a contract for pre-emption between the 
co-sharers entered into at the time of 
the settlement, held must be presumed, 
in the absence of anything to the con- 
trary, to have been intended to hold 
good for the whole period of the settle- 
ment and not longer and therefore not 
uncertain. AIR 1924 All 400 (403) = 
46 All 333 (DB). 

(5) Certain persons describing them- 
selves as residents of X, giving a bond 
for payment of 'money in which as col- 
lateral security they pledged “Kul haq 
haquk” (their properties) Held, that the 
general hypothecation was too indefinite 
to be acted upon and no charge on their 
property situated in X was created. 
(1875-77) 1 All 275 (276) (DB). 

(6) Iqrarnamah covenanting to grant 
land to society whenever required for 
building Mandir or Dharmshala and em- 
powering to take it if refused — Held, 
covenant was personal but inoperative 
owing to vagueness. AIR 1916 Pat 226 
(228, 230) = 1 Pat L Jour 238 (DB). 

(7) An agreement to sell at a favour- 
able or concession rate is indefinite and 
void for uncertainty. AIR 1929 Mad 243 
(246) = 52 Mad 300 (DB). 

(8) A covenant of partnership giving 
one party the right of specifying the 
share of the profits to be assigned to 
the other and affording no indication as 
to the proportion of losses which one 
party is to bear in the partnership is 
void for uncertainty. AIR 1915 Lah 328 
(329) (DB). 

(9) An agreement to pay rent in cash 
without the rate being definitely fixed 
is void for uncertainty. AIR 1920 Mad 
115 (116) (DB). 

[See also 1966 All WR (HC) 69 « 
1966 All LJ 688. (Where tenant has taken 
possession of accommodation, agreement 
of tenancy is not void for non-fixation 
of rent and Court has jurisdiction to 
compel tenant to pay reasonable rent.)] 

(10) Although an agreement may 
otherwise be definite if an essential ele- 
ment is reserved for future agreement 
of both parties, the promise can raise 
no legal obligation until such future 
agreement. Thus if a party agrees to 
pay a sum of money “after deductions as 
may be agreed upon” the essential ele- 
ment of the agreement viz., the deter- 
mination of the amount to be deducted 
is left to future agreement. An agree- 
ment of this nature has been described 
as an agreement to enter into an agree- 
ment and declared to be too vague to 
create a legal obligation. AIR 1953 Sau 
122 (124, 125) (DB). 

(11) Where the conditions mentioned 
in the proposal asking for extension of 
time are so vague and uncertain that it 
is not possible to ascertain definitely the 
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period for which the time for the per- 
lormance of the contract was really in- 
tended to be extended, the agreement 
for extension must be held to be vague 
and uncertain and as such void under 
Section 29. AIR 1958 SC 512 (517) = 
1959 SCR 213. 

(12) An agreement requiring landlord 
to ‘make all necessary repairs as and 
when desired’ is vague and not enforce- 
able. 1963 All WR (HC) 580. 

(13) Covenant for renewal in lease — 
Lessee entitled to renewal on such terms 
and conditions as may be agreed — Con- 
tract is invalid for uncertainty. AIK 
1961 Madh Pra 324 (328) = 1961 MPL-T 
541 (DB). 

(14) Where the contract does not sne- 
cify a way of ascertaining the price, the 
contract is imperfect and incapable of 
being enforced. AIR 1966 Ker 311 (314) 
= 1966 Ker LT 644 •* 1968 Raj LW 68 
= ILR (1967) 17 Raj 781. 

(15) Agreeing to serve B -- Fixing of 
remuneration left entirely at the dis- 
cretion of B — Contract is unenforceable. 
AIR 1966 Mad 235 (239) = (1966) 2 Mad 
LJ 251 (DB). 

3. Contracts not void for uncertainty 
or vagueness. — (i) Where an arbitra- 
tion clause in a contract provided that 
“all disputes between the parties aris- 
ing out of contract shall be referred to 
the sole arbitration of A/B,” it was 
held that in the absence of any provi- 
sion with regard to the choice to be 
made between A and B, the clause was 

being vague and uncertain. 
AIR 1956 Punj 205 (205) = ILR (1956) 
Punj 488. 


(2) Where a contract provides for 
arbitration by the Superintendent En- 
gineer for the time being the meaning 

clause is that it must be the 
arbitMtion of the Superintending Engi- 
rwer holding that olTice at the time when 
t"® dispute arose and had to be refer- 
red. That being so, it cannot be said that 
such an arbitration clause is void for 
uncertainty. ILR (1952) 1 Cal 324 (326)** 

Punj 1760 

, fBut see AIR 1947 Lah 215 (219) 
(DB) J 

(3) No contract is void merely because 

AT= performance is specifted. 

y'24 All 657 (658) = 46 All 514 
(DB) *• AIR 1951 Mad 767 (768). 

(4) A covenant for renewal without 
specifying period and rent must be pre- 

same period and 
^^® original and therefore not 
on that ground. AIR 
(DD) •* air 1961 
(DB)^ 324 (328) =« 1961 MPLJ 541 

term In the agreement for 
that the vendor was to 
take a resale for his family use and not 


for speculative purposes is neither vague 
“or uncertain. ILR (1950) All 32 (44, 45) 
(DB). 


(6) Though the actual figure of the 
rent has not been determined, if there 
is^ no uncertainty regarding the way in 
wnich it should be fixed throughout the 
lease, the lease cannot be said to be un^ 
enforceable for uncertainty and would 
rX. ® binding lease. AIR 1944 Mad 518 
(.523) = ILR (1945) Mad 355 (DB). 


O A contract to sell land at a fair 
valuation, when there is no difficulty 
in ascertaining what a fair-valuation 
would be, is valid and enforceable and 
not void for uncertainty. (1880) 5 Cal 
17 d (183) (DB) ** AIR 1966 Ker 311 (313) 
— 1966 Ker LT 644. (Contract to let out 
for reasonable or fair or proper rent is 
enforceable.) 

(8) A contract is not void for uncer- 

because the permission of 
tnc Knasmahal authorities sanctioning 
iTansfer has not been obtained. AIR 1951 
Orissa 291 (294) = ILR (1949) 1 Cut 593 
(DB). 


(9) Where the parties to the reference 
merely say that there was some dispute 
in regard to certain brick kiln and that 
the arbitrators were to decide the dis- 
I^te in any manner they thought proper 
the arbitration agreement cannot be said 
to be so vague or uncertain as to be un- 
enforceable. AIR 1957 AH 408 (408). 

(10) Where by a deed of assignment 
The goodwill as well as the assets of a 
business are transferred, there is no 
vagueness in the description of the pro- 

^transferred. AIR 1954 Pat 280 
(284) (DB). 


(11) Where the terms of contract of 
guarantee, though oral, have been men- 
tioned with sufficient precision in plaint, 
the contract cannot be held to be uncer- 
tain or void within the meaning of S 29 
AiR 1957 Pat 256 (258). 

(12) A term in the contract of sale of 
goods which gives a party power to al- 
ter or postpone deliveries or to cancel 
any balance which might remain unde- 
livered at the end of the contract period, 
does not render the contract uncertain 
and void under S. 29. ILR (1951) 1 Cal 
420 (429). 

(13) Where a Nattukotai Chetty im- 
pliedly agreed to give something extra to 
his agent as remuneration for the collec- 
tion of outstandings left uncollected by 
the agent's predecessor, but did not fix 
a rate of percentage: Held, that in view 
of the nature of the business of Nattu- 
kotai Chetties, the contract was enforce- 
able and the agent was entitled to a re- 
sonable amount as remuneration. AIR 
1915 Mad 931 (934) (DB). 


(14) Where the contract for supply of 
goods did not mention the maximum 
limit of purchase, it was held that the 
contract was not uncertain. AIR 1916 
Bom 315 (317) (DB). 
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fl5) Plea that the agreement was void 
for uncertainty held could not be availed 
of where the parties themselves did not 
regard it as vague and had acted on it. 
AIR 1929 Nag 194 (197) = 25 Nag LR 131 
(DB). 

(16) Contract subject to ‘usual force 
majeure clause’ — Contract is not void 
for vagueness or uncertainty. AIR 1961 
SC 1285 (1292) = (1961) 3 SCR 1020. 

(17) An agreement that rent should be 
paid on a certain date in advance would 
import that the term of lease started 
to run from the date of payment 
of rent and the agreement is 
not uncertain for non-mention of date 
of commencement of lease. AIR 1960 All 
420 (423) = 1960 All LJ 193 (DB). 

(18) Agreement to refer disputes to 
arbitration in accordance with Rules of 
Mill-Owners' Association Bombay — 
There being provision for reference of 
dispute in the rules, objection that agree- 
ment was void for uncertainty was held 
not maintainable. AIR 1959 Cal 687 (688) 
= ILR (1960) 1 Cal 634 (DB). 

(19) A term in agreement to reconvey 
property on deposit of costs of execution 
of deed and ‘other necessary and indis- 
pensable expenses’, besides purchase 
price — Held, that the words ‘other ne- 
cessary and indispensable expenses’ did 
not make the contract void for uncer- 
tainty — Such necessary and indispen- 
sable expenses having regard to expre.s- 
sion ‘other’ should be construed ‘ejusdem 
generis’ and related to execution of deed. 
AIR 1963 Cal 325 (329) = 67 Cal WN 

no (DB). 

(20) An agreement in compromise de- 
cree to the elFect that “each party has 
to sell to the other, respective portions 
of the properties which have come to 
their share as above at a price fixed 
by two members of the panchas when 
either party wants to sell its share’’ is 
arbitration agreement and is not void 
for uncertainty as to the identity of Pan- 
chas. Having regard to provisions of 
Ss. 8 and 9 of Arbitration Act there is no 
distinction between such case and il- 
lustration (e) of S. 29. AIR 1967 Guj 81 
(33, 84) = (1965) 6 Guj LR 915. 

(21) Contract to reconvey in favour 
of four persons — Person to exercise 
first option not determinable — Contract 
not void for uncertainty. AIR 1964 Mad 
219 (220) = (1964) 1 Mad LJ 135 (DB). 

(22) Condition in a lease that lessee 
shall start construction of a house on 
leased plot within three years — It is 
specific enough to be enforceable. 1966 
All WR (HC) 1 = 1966 All LJ 531. 

4. “Capable of being made certain” — 
ll) Under Section 29 an instrument is 
not void if it is capable of being made 
certain. (1913) 20 Ind Cas 812 (813) 


AIR 1969 Pat 114 (117) (DB) AIR 1967 
Guj 81 (83) = (1965) 6 Guj LR 915. 

(2) A contract which is otherwise good 

but omits to mention some term expli- 
citly does not become void or uncertain 
for that reason if tlie uncertainty can 
otherwise be made certain id certum est 
quod certum reddi potest. AIR 1951 
Orissa 291 (294) = ILR (1949) 1 Cut 

593 (DB). 

(3) The non-fixation of the price and 

the time for the execution of a sale deed 
in a contract of sale of land, does not 
make the contract void for uncertainty 
under Section 29 if the parties have con- 
sensus ad idem with reference to any 
essential term of the contract. AIR 1951 
Orissa 291 (294, 295) = ILR (1949) 1 

Cut 593 (DB). 

(4) In arbitration agreements the 
actual points of dispute are seldom 
stated. Generally, references are made 
to arbitration where disputes arise and 
the parties thereafter formulate, when 
necessary, their disputes before the arbi- 
trators and seek their decision on those 
points of differences. The meaning of 
such agreements is not in any sense 
uncertain, and even if there is any slight 
uncertainty, that is capable of being 
made certain at the time of hearing. 
AIR 1957 All 406 (408). 

(5) A contract to execute a kabala 
“containing necessary stipulations” is 
not void for uncertainty as the “neces- 
sary stipulations” evidently mean the 
stipulations for sale implied under the 
law and contained in the Transfer of 
Property Act. AIR 1927 Cal 889 (893, 
894) = 55 Cal 285 (DB). 

(6) Where a written contract for sale 
of land is silent about the price and 
the time for performance, the contract is 
not void for uncertainty if it is one that 
can be made certain within the meaning 
of Section 29. AIR 1951 Orissa 291 (294) 
= ILR (1949) 1 Cut 593 (DB). 

(7) Where the mortgagors described 
the mortgaged property in the mortgage 
deed as “their property” and at the date 
of the mortgage .the mortgagors had 
specific interest in the mortgaged pro- 
perty, it was held that the words were 
sufficiently certain, or at any rate were 
capable of being made certain. (1890) 
12 All 175 (178, 179) (DB). 

(8) A contract to grant a renewal of 
a lease on such conditions as shall be 
reasonable and proper at the time of 
such renewal is not void for uncertainty. 
AIR 1927 Mad 513 (515)= 50 Mad 595 
(DB). 

(9) Where the indigo cakes mortgaged 
were described as those to be manufac- 
tured from the crops to be grown on 
lands of the Pupri Factory from the 
date of the execution of the mortgage 
upto the date of its being paid off, held 
that there was no vagueness as to the 


[The Indian] Contract Act, 1872 


[S 30 N 1-2] GOl 

30. Agreements by way of wager void.— Agreements by way of wager are 
void; and no suit shall be brought for recovering anything alleged^ to be won on 

any wager, or entrusted to any person to abide the result of any game or other 
uncertain event on which any wager is made* 

j“vour of certain prizes for horse-racing.— This section shall not 
be deemed to render unlawful a subscription or contribution, or agieement to sub- 
scribe or contribute made or entered into for or toward any plate, prize or sum 
of money, of the value or amount of five hundred rupees or upwards, to be award- 
ed to the winner or winners of any horse-race. 

shall f®""* Cod® "Ot affected.— Nothing in this section 
Shall be deemed to legahze any transaction connected with horse-racing, to which 
tlie provisions of Section 294A of the Indian Penal Code apply^ 

L J See Act for Avoiding Wagers (Amendment) Act, 1865 (Bom. Act III of 1865) 
which has been extended to the whole of the then Bombay State by Bombay Aci 

Wagers (Extension and Amendment) Act, 1959 (Bom. Act XXI of 


Section 29 — Note 4 (contd.i 

mdigo cakes. (1904) 31 Cal ,667 (678) 


(10) Agreernent between landlord and 
tenant to adjust cost of new construc- 
tion to be made by tenant against rent 
— Amount to be spent not fixed — 
Agreement not .void for uncertainty. 

All 248 (249)= 1963 All WR 

(HC) 460. 

(11) If there is no statement in con- 
tract regarding the price to be paid the 

®bows a standard of reasonableness. 
Accordingly a fair or reasonable price is 
recoverable on the basis of a term to 
be implied in the contract and contract 
IS enforceable. AIR 1966 Ker 311 
(313) -» 1966 Ker LT 644. 


(12) A agreeing to serve B — Service 
not to be gratuitous— Remuneration to be 
hy B — Contract is enforceable 
and the rate of remuneration to be fix- 

and reasonable. AIR 
1966 Mad 235 (239)= (1966) 2 Mad LJ 
251 (DB). 

SECTION 30 — SYNOPSIS 


1. Scope. 

2. Wagering contracts. 

3. Burden of proof and evidence. 

4. Speculative contracts. 

5. Satta transactions. 

6. Tejl Mandi transactions. 

7. Badni transactions. 

8. Lotteries. 

9. Chit funds. 

10. Patta patti contracts. 

11. Sale and purchase of shares. 

12 . Insurance contracts. 

13. Nazarana transactions. 

14. Other illustrative cases. 

15. W^sei-ing agreements are not il- 

legal. 


16. Promissory note given in considera- 

tion of wagering transaction. 

17. Suits relating to recovery of deposit, 

winnings or losses. 

18. Collateral agreements. 

19. Wagering contracts by agents. 

20. Pakka adatiya transactions. 


*■■}’ (1) There is no distinc- 

tion . between the expression “gaming 

1*^* 'vagering” in the English Gaming 
Act 184 j, and the earlier Indian Act XXI 
Of 1848, and the expression '‘by way of 
wager ’ used in Section 30 of the Indian 

(1902) 29 Cal 

461 (46/)--= 28 Ind App 239 (PC) ** AIR 
1917 Low Bur 18 i20). 


(2) Section 30 makes a wagering con- 
tract void ab initio and to such a class 
of contracts Section 65 has no applica- 
tion. AIR 1918 Mad 163 (163) (DB) 
1966 Jab LJ 399= 1966 MPLJ 379 

^90 (DB) AIR 1959 
Supp (2) SCR 406. 
(though wagering contracts are void 
they are not forbidden by law.) 


(3) Section 30 requires that there must 
DC at least two parties, the agreement 
between them must be by way of wager 
and further both sides must be parties 
to that wager. (1904) 28 Bom 616 (621) 
(DB) ** AIR 1925 Bom 79 (83) (DB). 

(4) Section 30 is open to the reproach 
that it has in fact encouraged the pre- 
cise evil it would strike at. for as long 
as the dishonest gambler knows that he 
can evade payment when he loses, he 
IS certain to go on gambling with 
utmost recklessness. (1910) 7 Ind Cas 
665 (668) (Bom). 


2. Wagering contracts. — ( 1 ) A wager 

is a promise to give money or money's 
worth upon the determination or ascer- 
tainment of an uncertain event. There 
must be mutual chances of gain and 
loss and the parties must contemplate 
the determination of an uncertain 
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Section 30 — Note 2 (contd.) 
event, as the sole condition of their 
contract. AIR 1935 Mad 135 (136, 137). 
(Quoted from Ansari's Contract.) 
AIR 1926 Oudh 202 (207, 208) (1913) 

15 Bom LR 85 (93) ** (1910) 8 Ind Cas 
500 (500) (Oudh). 

(2) The essence of gaming and wager- 

ing is that one party is to win and the 
other to lose upon a future event, which 
at the time of contract is of an uncer- 
tain nature. AIR 1923 Nag 291 (292)= 19 
Nag LR 21 (*51) 1951-2 Mad L Jour 

393 (394) =« (1904) 28 Bom 616 (621) 

(DB). 

(3) The essence of wagering contract 

is that neither of the. parties should have 
aio' interest in the contract other than 
the sum which he will win or lose. 
AIR 1935 Mad 135 (136) 1966 -Jab LJ 

399^ 1966 MPLJ 379 AIR 1960 Punj 
471 (473)= (1960) 62 Pun, LR 442 (DB). 

(4) To constitute a wager, the transac- 

tion between the parties must “wholly 
depend on the risk in contemplation” 
and neither must look to anything but 
the payment of money on the deter- 
mination of an uncertainty. (1885) 9 

Bom 358 (363) (DB). 

(5) The test as to true character of a 
transaction is comparison between 
magnitude of transaction and capacity 
of oerson who seeks to have it declared 
a wager. (1910) 12 Bom LR 1062 (1066). 

(6) To bring a contract under Sec. 30, 
it is necessary that .the common inten- 
tion of both parties was that no delivery 
or acceptance shall take place and that 
the mere dilference in price shall be 
paid; but if only one of the parties in- 
tends that no delivery shall take place, 
the contract is not vitiated. AIR 1922 
Pat 220 (221, 222) ** AIR 1917 PC lOl 
(102)= 45 Ind App 29= 42 Bom 373 ** 
AIR 1958 Andh Pra 438 (440) (DB) 

AIR 1958 Cal 703 (706. 707)= ILR (1956) 

1 Cal 297 (DB) AIR 1957 Madh Pra 
194 (198) (DB) AIR 1953 Sau 141 (142) 
** (1953) ILR (1953) 3 Raj 815 (823) ** 
1951-2 Mad L Jour 393 (394) AIR 1942 
All 170 (174)= ILR (1942) All 289 (DB). 
(Option. to demand delivery or accept- 
ance does not take the transaction 
out of wagering contract.) ** AIR 1938 
Lah 781 (783) (DB). (The mere fact 

that as to the greater part of the goods 
there was no delivery but .an adjust- 
ment of claims, does not vitiate the 
transaction.) ** AIR 1937 Nag 345 (351) = 
ILR (1938) .Nag 308 (DB) ** AIR 1934 
Nag 129 (130) ** AIR 1932 Lah 273 

(274) (DB) ** AIR 1930 Nag 273 (276) = 
26 Nag LR 277 (DB). (Whether a con- 
tract is a wagering one depends upon 
the intention of the parties at the time 
of the contract.) ** AIR 1930 Nag 111 
(113)= 26 Nag LR 125 AIR 1929 Bom 
157 (170)= 53 Bom 367= 30 CTi L Jour 
595 (DB) ** AIR 1926 Lah 318 (319) = 


7 Lah 442 (DB) AIR 1926 Mad 326 
(331, 332) (DB) ** AIR 1925 Bom 511 
(512)= 49 Bom 689 (DB) ** AIR 1925 
Bom 79 (84) (DB). (Understanding be- 
tween principal and agent alone to deal 
in differences only is not enough. The 
third parties on the one side and the 
agent and principal on the other must 
together agree to deal only in differ- 
ences.) ** AIR 1924 Mad 378 (378). 

(Mere contemplation that delivery 
would not in fact be likely to be de- 
manded is not sufTicient to make a 
contract a wagering one.) ** AIR 1924 
Nag 290 (292) AIR 1923 Nag 324 (325) 
** AIR 1922 All 360 (361)= 43 All 585 
(DB) ** AIR 1922 Bom 408 (408, 409) = 
47 Bom 263 (DB) ** AIR 1922 Bom 66 
(68) *=* AIR 1921 Sind 114 (116)= 15 

Sind LR 5 AIR 1914 Cal 868 (869). 
(Contracts in which only differences are 
payable and delivery is either excluded 
or optional, are wagering contracts.) ** 
(1910) 34 Bom 519 (523, 524) (DB) »* 
(1909) 11 Bom LR 997 (1004) ♦* (1908) 

1908 Pun Re No. 74, p. 341 (342, 343) 

fDB) (1907) 9 Bom LR 125 (138) ** 

(1903) 5 Bom LR 503 (505) ** (1902) 29 

Cal 461 (467)= 28 Ind App 239 (PC) ** 
(1899) 1 Bom LR 263 (266). (Both sides 
must clearly understand not only that 
no delivery is ordinarily to be given or 
taken but that none could even be asked 
for under any circumstances — Mere 
guess is not enough.) ** (1894) 17 Mad 
480 (491) (DB) (1885) 9 Bom 358 (362) 
(DB) ** (1961) 2 Andh WR 304= 1961 
Andh LT 901. (Mere mention of time 
and place of delivery in the contract 
does not take the contract out of wager- 
ing contract.) ** AIR 1960 Cal 261 
(262)= 63 Cal WN 745 ** AIR 1959 SC 
781 (784)= (1959) Supp (2) SCR 406 ** 
AIR 1959 Raj 27 (31)= ILR (1958) 8 Raj 
1162 (DB)., 

(7) The common intention of the par- 
ties may be express or may be implied 
from the course of dealings and other 
circumstances on record. AIR 1957 
Madh Pra 194 (198) (DB). 

(3) The intention of the parties is to 
be gathered from the position of the par- 
ties and the history of dealings. 
AIR 1925 Lah 564 (564) ** 1961 Andh LT 
901= (1961) 2 Andl^ WR 304. 

(9) The question whether the trans- 
actions between parties were wagering 
transactions, is one of fact. AIR 1942 
PC 19 (20) ** AIR 1938 Bom 44 (46) (DB) 

AIR 1923 Bom 458 (459) (DB) ** (1906) 
30 Bom 83 (89) ** (1894) 17 Mad 480 (491) 
(DB). 

(10) What has to be proved in order 

to establish that a transaction was a 
wagering one is the fact that it was 
agreed between the parties that no de- 
livery was ever to be demanded or given. 
AIR 1954 All 789 (795) (DB) ** AIR 1956 
Madh B 38 (39) ** Madh BLJ 1955 

HCR 788 (789, 790) ** AIR 1954 Raj 
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24 (25) (DB) ** AIR 1953 Sau 141 (1421 
*• AIR 1950 All 352 (3541 =*=* AIR 1926 
Lah 318 (319)= 7 Lah 442 (DB) AIR 
1924 Nag 290 (292). 

(11) If a contract is wagering in its 

inception the mere fact that in certain 
contingencies delivery could be asked 
for would still not render the contract 
enforceable. AIR 1926 Mad 326 (331) 

(12) The fact that in respect of some 
of the contracts goods were actually 
delivered is no ground for assuming that 
the other contracts were real transac- 
tions and not mere agreements to adjust 
differences. AIR 1926 Mad 326 |329) 
(^^B) . 

(13) The mere fact that, on settlement 
of some contracts the differences were 
entered in the books does not establish 
that it was the intention of the parties 
not to call for and give delivery. AIR 
1958 Andh Pra 427 (434) (DB). 


(14) Where it appeared that the sale 
price was far beyond the means of the 
parties, and that no attempt was made 
to complete the transaction by delivery 
of goods; Held, that parties intended, not 
an actual transfer of goods, but a 
mere adjustment of prices according to 
fluctuation of market rate, and that the 
agreement was a wagering contract. 
AIR 1916 Lah 329 (330). 


(15) That there has been no delivery 
but only payment of differences in 
^'^merous other transactions between 
the parties is not enough to rebut the 
evidence against the contract being a 
wagering one. AIR 1924 Nag 290 (291). 

(16) The mere fact that during the 
course of dealings between the parties 
no delivery was actually made is not 
alone suiTicient for holding that con- 
tracts were wagering. AIR 1953 Sau 
|4M142,^143) AIR 1957 Madh Pra 138 

(17) Where the terms of the .contract 
netween the parties have not been prov- 
ed the mere fact that in the past deli- 
very was never demanded is not a cir- 
cumstance from which a necessary in- 
ference can be drawn that the differ- 
ences only should become payable. AIR 

LR°4f2“(DB^^ (472, 473)= (1960) 62 Pun 

(18) The mere fact that delivery was 
in fact not given in numerous other 
transactions, or in a particular case does 
not prove that it was not ' given because 
Of an agreement to that effect or that 

® t®rm in the original con- 
tiact to that effect. In every case the 
terms of the contract or of the agree- 
ment l^ve to be proved. AIR 1956 

(19) Where there is no evidence in the 
case that the parties did not intend to 
give or take delivery of specific goods 


sold, and where during a number of 
transactions the parties had actually 
given delivery and taken delivery and 
if towards some part of the goods there 
was no actual delivery but adjustment 
or claims — these circumstances would 
not vitiate the transactions as being by 
way of wager. AIR 1952 Hyd 95 (97) = 
ILR (1952) Hyd 188. 


(20) The parties will not be allowed 
to ‘camouflage’ their transaction by 
getting it up as ‘delivery’ transaction 
when, in fact, it was never their inten- 
tion that it should be such. AIR 1954 
Ali 789 (795) (DB) '■>’* AIR i960 Punj 
471 (473) = (I960) 62 Pun LR 442 (DB). 

(21) The mere fact that the parties 
unnecessarily proceeded to provide for 
the consequence of the breach namely, 
payment of loss by one party to the 
other in the case of fluctuations in the 
market price would be no indication that 
there was a wagering transaction. 
J9ol-2 Mad L Jour 393 (394). 

(22) Where the terms of a contract 
establish that delivery of goods was 
contemplated and in fact the buyer was 
called upon to take delivery of the 
goods and it was only when he failed 
to comply with that demand that the 
goods were sold at his risk and compen- 
sation claimed by way of difference be- 
tween the prices, the contract cannot be 
held to be a wagering contract. AIR 
1958 Andh Pra 216 (217) (DB). 

(23) A subsequent agreement to the 

effect that buyer has no right to de- 
mand delivery and the seller is no 
longer obliged to give delivery does 
not make the contract a wagering one. 
AIR 1930 Nag 111 (113)= 26 Nag LR 
125 ** AIR 1958 Andh Pra 438 (440) 

(DB). 

(24) There is no authority for the pro- 
position that because under the terms of 
a contract an obligation to pay or re- 
ceive differences may arise on the 
happening of a particular event, the con- 
tract is void as a wager if that event 
does not happen. Such a result would 
be inconsistent with the principle under- 
lying Section 57 of the Contract Act. 
(1910) 34 Bom 519 (533) (DB). 

(25) Persons in a position to carry out 
contract at the time of making contract 
or at the time of performance — Con- 
tract is not necessarily wagering contract 
ev^en if contract provides for alternative 
of receiving or paying on differences in- 
stead of actual delivery. AIR 1922 All 
360 (361) = 43 All 585 (DB) AIR 1925 
Bom 115 (117) (DB). 

(26) A contract containing a condition 
that one of the parties becoming unable 
from pecuniary circumstances to per- 
form the contract shall not put an end 
to it but if contract be beneficial to 
that party, damages shall be ascertained 
and paid then and there to the party, 
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is not of the nature of gamblinfj trans- 
action. (190oi 7 Bom LR 154 (156). 

(27) Although a contract may have 
the appearance of a wagering contract, 
if there was an intention on the part 
of one party to make delivery of the 
goods and an intention on the part of 
the other party to accept that delivery, 
they clearly bring themselves out of the 
mischief of Section 30. AIR 1944 All 196 
(197)= ILR (1944) All 397. 

(28) Seller may, technically speaking, 
be said to deliver goods to his buyer 
by giving him a delivery order on a 
certain person but just as mercantile 
contracts for payment of differences so 
cilso delivery orders may be used and 
passed from hand to hand amongst per- 
sons who have no other intention than 
that of adjusting differences amongst 
themselves. (1913) 15 Bom LR 750 (760. 
76!). 

(29) There must be actual delivery or 
transfer of the commodity itself in order 
to take the transaction out of the defi- 
nition of speculative transactions in Ex- 
planation 2 of Section 24 (1) of the In- 
come-Tax Act (1922). AIR 1968 Cal 253 
(256)= (1968) 1 ITJ 684 (DB). 

3. Burdcu of proof and evidence.— 

(1) The burden of proving that a parti- 
cular contract was a wagering contract 
lies on the party which alleges the con- 
tract to be a wagering contract. AIR 
1954 Raj 24 (25) (DB) AIR 1957 Madh 
Pra 133 (141) (DB) ** AIR 1956 Madh B 
38 (39) ILR (1954) 4 Raj 346 (351). 
(Absence of defendant is not enough for 
dismissal of case put forward by him, 
if Court is satisfied that transaction was 
of wagering nature.) 1951-2 Mad L 
Jour 393 (394) AIR 1937 Nag 345 

(352)= ILR (1938) Nag 308 (DB) ** AIR 
1934 Nag 129 (130) ** AIR 1924 Nag 290 
(291) ** AIR 1923 Bom 458 (459) (DB) 
*■* AIR 1922 Bom 81 (81) (DB) ** AIR 
1920 Sind 29 (30)= 14 Sind LR 227 (DB) 

(1910) 7 Ind Cas 665 (666) (Bom) 
(1906) 30 Bom 83 (89) ** (1894) 17 Mad 
480 (491) (DB) ** 1961 Andh LT 901 = 

(1961) 2 Andh WR 304 ** AIR 1961 Raj 
52 (57)= ILR (1960) 10 Raj 1304 (DB) 

AIR 1960 Punj 471 (472)= (1960) 62 
Pun LR 442 (DB). 

(2) Person alleging a transaction to be 
a wagering contract must show that 
under terms of arrangements no goods 
were to be taken or delivered under the 
forward contracts but that the contracts 
were to result merely in the payment 
of differences. (1939) 182' Ind Cas 416 
(417) (PC) .♦* AIR 1921 Sind 99 (99) = 
15 Sind LR 193 (DB). 

(3) To determine whether a contract 
is a wagering contract or not the sub- 
stance of the matter is to be regarded 
and if there is no other purpose in the 
contract than that of wagering or gam- 


ing it is void. AIR 1935 Mad 135 (137) 
AIR 1925 Mad 330 (330. 331) (DB). 

(4) In order to deduce the existence 
of wagering contract the proved or 
admitted facts must be of such a nature 
as to show that they are incompatible 
with a lawful contract. AIR 1934 Nag 
129 (130). 

(5) The whole transaction and its 
nature have to be looked at for the pur- 
pose of determining the question whe- 
ther the contract is one by way of 
wager. 1951-2 Mad L Jour 393 (394) ** 
ILR (1961) 11 Raj 390 (DB). 

(6) Court should lean towards a con- 
struction favouring the validity of the 
contract rather than its illegality. AIR 
1925 Bom 115 (118) (DB). 

(7) The Courts must look to surround- 

ing circumstances besides the terms of 
original contracts indicating the original 
agreement between the parties. Com- 
mon intention to wager must be esta- 
blished, as also the common intention 
that there was to be no actual delivery 
but only payment of differences. AIR 
1934 Nag 129 (130) AIR 1954 Raj 24 
(25) (DB) =•* AIR 1942 All 170 (174) = 
ILR (1942) All 289 (DB) ** AIR 1938 
Bom 44 (46) (DB) AIR 1936 Lah 215 
(215). (Intention may be gathered from 
oral evidence.) ** AIR 1933 Cal 759 
(766)= 60 Cal 856 ** AIR 1921 Cal 362 
(362) (DB). (Court is bound to scruti- 
nize with suspicion the defence of 
wagering contract set up by defendant, 
who has accepted payments in suc- 
cessful dealing but has recourse to plea 
of wagering contract when transactions 
end in loss.) ** AIR 1914 Bom 319 (320) = 
38 Bom 204 (DB) =»=* (1906) 30 Bom 83 
(89). (The Court must examine all sur- 
rounding circumstances including par- 
ties’ conduct.) ** (1903) 5 Bom LR 503 
(505, 506) (DB). (Court must look into 
the contract itself, also at dealing of par- 
ties immediately before and after trans- 
action and into the circumstances of 
persons dealing in commodities under 
dispute.) (1898) 22 Bom 899 (903). 

(Court can even go behind written 
agreement.) AIR 1965 AP 136 (141) = 
(1965) 1 Andh WR 60 (DB) 1961 Andh 
LT 901= (1961) 2 Andh WR 304 *• AIR 
1960 Punj 471 (473)= (1960) 62 Pun LR 
442 (DB) ** AIR 1960 Raj 296 (301) = 
ILR (1960) 10 Raj 412. 

(8) The party who sets up that an 
agreement is void by way of wager, 
should be allowed to let in oral evi- 
dence to prove that it is so. (1905) 32 Cal 
437 (442) (FB) ** AIR 1938 Bom 44 (46) 
(DB) ** (1894) 17 Mad 480 (491) (DB). 

(9) Court will not allow party, setting 
up defence of wagering, to interrogate 
his opponent generally as to his busi- 
ness transaction apart from the one in 
question. (1913) 37 Bom 347 (351). 

(10) The Court must for itself find 
out what were primary intentions of the 
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parties when they entered into transac- 
tion in question before it and must not 
be misled by the mere protestation of 
one of the parties as to his real inten- 
tions. (1907) 9 Bom LR 125 (137) 
(1913) 37 Bqm 264 (277). 

(11) If the terms of the contract have 
been proved and they show on their face 
that delivery was to.be given or taken 
and it IS alleged by the defendant that 
it was agreed that the term about deli- 
very was not to take elTect but that 
differences alone were to be paid then 
the fact of non-delivery, coupled with 
^rtain other facts, may induce the 
Court to .believe the defendant instead 
of the plaintiir. AIR 1950 All 352 (354) 
•* AIR 1954 All 789 (795) (DB). 

(12) Where Court on consideration of 
fu evidence records clear finding 
that transaction was by way of wager 
question of burden of proof remains no 

material. AIR 1967 Cal 25 (29) 

(A.'B). 

4. Speculative contracts. — (1) There 

IS no law against speculation as there is 

air 1922 Bom 66 
Andh Pra 438 (440) 
1947 Jaipur LR 283 (284, 285) ** 
AIR 1933 Bom 44 (46) (DB). 

(2) Mere speculation, where it docs 
not amount to wager, is not apart from 

iilegal. air 1954 
699 (702)= ILR (19541 Mad 966 

(3) A speculative contract is not neces- 

A^i. wagering contract. AIR 1923 

273 (276) (DB) AIR 1917 PC 101 

ATC 29= 42 Bom 373 ♦* 

Alg 1938 Lah 781 (733) (DB) ** AIR 
1922 Pat 220 (222). 

uiitl that contracts are 

highly speculative is not sufficient in 
itself to render them void as wagering 
contracts; to produce that result there 
niust be proof that the contracts were 
Entered into upon the terms that per- 
fomance of the contracts should not be 
demanded but that differences only 
become payable. AIR 1928 PC 

2? 1?» ^PP 22= 51 Mad 9G 

♦ AIR 1956 Madh-B 38 (39) •* (’53) 195.*? 

SS* ^^*2) ** AIR 1952 Trav-Co 

^^29 All 890 (893)= 51 All 

^^29 All 134 (138) 
(DB) *♦ AIR 1961 Raj 52 (571= ir R 

Raf°390°(DB) ** (1961) 11 

forms sometimes an 
many transactions relating 
delivery of goods at a 
certain rate owing to market fluctua- 

such an element 
does not make the contract void; as it 
may be accompanied by a real desire 

buyer to purchase, 
where such an intention exists the con- 


t ^ wagering contract. AIR 

1924 Oudh 186 (186). 

(6) Even if one party to a contract 
were a speculator who never intended to 
give delivery and that fact was known 
to the other party, yet in the absence of 
any bargain or understanding express 
or implied that the goods were not to 
be delivered, that would not convert a 
contract otherwise innocent into a 
wager. AIR 1956 Madh B 38 (39) »•* 
AIR 1938 Lah 781 (783) (DB). 

(7) As far as the distinction between 
speculation and gaming is concerned, it 
makes but little difference whether the 
commodities are actually paid for and 
held with a view to selling again at a 
profit or whether the matter is arranged 
by a resale before the time of delivery 
Such dealings are perfectly legitimate, 
uaming and wagering contracts, on the 

really dealings at 
all. They may take the form of pur- 
chases and sales but they are in fact 
mere bets on the market prices on com- 
modities at a future date. 1951-2 Mad 
L Jour 393 (394) AIR 1937 Nag 345 

(351)= ILR (1938) Nag 308 (DB). 

(8) The distinction between contracts 
which are legitimate and genuine trad- 
ing transactions of a speculative charac- 
ter and contracts which are simply gam- 
ing and wagering transactions, is fre- 
quently a narrow one and difficult of de- 
termination even after the examination 
of the parties concerned, the course of 
the business and the nature of the con- 
tracts. AIR 1931 PC 136 (140)= 53 All 
190= 58 Ind App 173 AIR 1921 Sind 
09 (99, 100)= 15 Sind LR 193 (DB). 

(9) If there existed an agreement be- 
tween the parties at the time when the 
contract was brought about between 
them by the broker, the broker is .the 
best person to give the best evidence as 
to what exactly were the terms of the 
contract, whether it was speculative or 

S3*'l395? 1951-2 Mad L Jour 

(10) Every forward contract is to some 
extent speculative, but merely on that 
account it is not necessarily a gambling 
one. AIR 1956 Madh B 38 (39) ** (1955) 

^'^2 (175) ** AIR 1961 SC 268 
(270)= (1961) 1 SCR 668 ** ILR (1961) 11 
Raj 390 (DB). ' 

(11) Forward contracts for purchase 
and sale of goods are legitimate com- 
mercial transactions though speculative. 
They may be wagering or gambling 
transactions. When there is bargain for 
differences they are wagering contracts, 
even if one party has option to demand 
delivery. In spite of the terms of the con- 
tract, extrinsic evidence may establish 
the common intention of both parties 
that there was to be no delivery but 
Only to tdlcG diffcronces according to 
rise or fall in prices on date of delivery. 
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But when it is established that substan- 
tial parts of goods were actually taken 
delivery of. the transaction may be taken 
to be genuine commercial transac- 
tion. AIR 1941 Cal 341 (344. 345) (DB) 
AIR 1956 Madh B 38 (39) ** AIR 
1956 Mad 110 (111) ** AIR 1925 Rang 
284 (285) (DB) AIR 1965 AP 136 

(139)= (19651 1 Andh WR 60 (DBl 
AIR 1962 Andh Pra 350 (354) = (1962) 2 
Andh LT 41 (DB) AIR 1961 Madh 
Pra 57 (60)= 1960 MPLJ 1217. (If it is 
intended and is possible that the 
goods can be delivered, then the 
mere fact that in certain circum- 
stances either party would be 
liable to make good to the other the 
difference in price, will not make the 
contract a wagering contract.) ** AIR 
1900 Funj 471 (473)= (1960) 62 Pun LR 
442 (DB) *=>= AIR 1960 Ker 122 (123) = 
1959 Ker LT 927(DB). (Transaction in 
nature of forward contract — Delivery 
of goods to pass under each sale and 
purchase — Held, transactions were not 
merely in nature of speculation on dif- 
ference in prices.) 

(12) An agreement of a forward sale 

containing a provision for delivery and 
resale to the first party of the same 
quantity as that of the previous trans- 
action before the date of that transac- 
tion and at the rate prevailing on the 
date of the resale though highly specula- 
tive does not amount to a wagering con- 
tract. AIR 1936 Rang 319 (323)= 14 

Rang 347 (DB). (Contract held highly 
speculative.) ** (1966) ITR 154 (169) 

(Cal). 

(13) Vendor agreeing to sell what he 
has not and may never have — Price 
fixed upon calculation of risk taken by 
purchaser for sum for below real value. 
Contract is eminently speculative, not to 
say gambling one. (1967-69) 12 Moo Ind 
App 292 (308) (PC). (Purchaser retain- 
ing part of price until risk is determin- 
ed — Risk contracted is pro tanto dimi- 
nished and contract becomes incapable 
of being performed.) 

(14) Pakka Adatia entering into for- 

ward contract which is banned by law 
- - Amounts to breach of Section 15 of 
Forward Contracts (Regulation) Act 
(1952). AIR 1967 SC 986 (990)= 1967 

Cri LJ 946= (1967) 1 SCR 138. 

5. Satta transactions. — (1) The trans- 

actions of the nature where parties 
speculate on the varying rate of the 
goods are not satta. AIR 1956 Hyd 131 
(133)= ILR (1956) Hyd 477 (DB). 

(2) A satta transaction need not be 
a gambling transaction if either of the 
parties intends to make delivery of the 
goods in case of breach of contract. It 
can be a gambling transaction only if it 
is the common intention of both the par- 
ties that in no event would deli- 


very take place and that only differ- 
ences would be settled between them. 
AIR 1956 Hyd 131 (133)= ILR (1956) 
Hyd 477 (DB). 

6. Teji Mandi transactions. — (1) Teji 

Mandi contracts are not presumed to be 
wagering contracts in the absence of 
evidence to the contrary. AIR 1926 PC 
119 (120)= 53 Ind App 241= 51 Bom 1 

AIR 1938 Lah 825 (826). (Defendant 
at Delhi placing with plaintiff, pakka 
ahritia of Bombay order for forward 
transaction of certain amount of cotton 
bales and undertaking to pay mandi as 
soon as a telegram was received — Con- 
tract held complete between parties — 
Defendant failing to pay amount of 
mandi on demand — Plaintiff selling 
bales at loss — Defendant held liable 
for mandi and loss suffered by plaintiff.) 
** AIR 1937 Nag. 345 (352)= ILR (1938) 
Nag 308 (DB) ** AIR 1925 Bom 79 (82) 
(DB) ** AIR 1922 Bom 408 (409) = 47 
Bom 263 (DB) ** AIR 1922 Bom 66 
(70). 

[But see (1913) 37 Bom 264 (272). 

(Teji Mandi transactions must be re- 
garded as wagering ones. The onus of 
proving the contrary lies heavily on 
party alleging so.) ** (1910) 7 Ind Cas 
665 (666) (Bom). (Teji Mandi transac- 
tions are in nature of gambling transac- 
tions).] 

(2) The transaction may be a bet on 
the rise of the market and if the in- 
tention of both parties was not to deliver 
but merely to pay the difference be- 
tween the teji and the market rate on 
be void under Section 30. AIR 1914 Low 
the day of settlement the contract would 
Bur 183 (184, 185). 

7. Badni transactions. — (1) In ab- 

sence of common intention to wager 
there can be no badni or wagering 
transactions. Liabilities incurred on 
badni transactions are unenforceable. 
AIR 1928 Lah 420 (422) (DB). 

(2) Where transactions included sales 
and purchases by the same dealers for 
a fixed date coupled with failure to 
deliver in practically all cases : Held 
that the transactions were badni. AIR 
1928 Lah 420 (421. 422) (DB). 

(3) Where the contract for sale of 
goods specifically provides .that the 
goods would be delivered after weigh- 
ing them and the purchaser asks for 
delivery and is not replied that delivery 
was not contemplated, the mere fact that 
the contract involved very large quanti- 
ties of the goods does not make the con- 
tract a badni transaction though they 
are highly speculative forward contracts. 
AIR 1929 Lah 689 (690) (DB). 

(4) W^here the transactions which par- 
ties entered into are beyond their means 
and there is no intention on the part of 
either contracting party from tjie very 
beginning to give or to take delivery. 
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the transactions are badni and so void. 

AIR 1929 Lah 375 (376). 

8. liOtterics. — (1) Transaction be- 
tween definite number of persons 
Each to contribute rupee 1 for first 
week — On week end prizes drawn — A 
prize winner getting gramophone out of 
transaction — Remaining subscribing 4 

annas more for next week and 

drawing made next week end — Prize 
winner getting gramophone and 

dropping out — Similar drawings conti- 
nuing for 20 weeks — Remaining sub- 
scribers each then getting one gramo- 
phone ( — Held that no oflence under 
Section 294-A, Penal Code was com- 
mitted^ and since each one got his 

money's worth, though some got less and 
some more by lot and since there was 
no invitation to public to .ioin. the trans- 
action did not amount to wager. AIR 
1934 Mad 136 (137). 

(2) An agreement to decide a suit by 
lottery is void ab initio as being one by 
way of wager and opposed to public 
policy. (1909) 5 Nag LR 107 (110). 

(3) Effect of Government sanctioning 
lottery is that no prosecution would lie 
in respect thereof. But the sanction 
does not affect civil law relating to 
lotteries — Agreement to purchase 
ticket .of such lottery is void. AIR 1917 
Bom 138 (140)= 42 Bom 676. 

(4) Lottery and wagering contracts are 
two distinct things. A scheme may 
amount to a lottery though none of the 
competitors is a loser. If the sub- 
scribers have purchased a chance of 
winning a prize the scheme would be 
a lottery, whether the prizes are paid 
circuitously from the interest earned on 
uie subscribers’ contributions or are paid 
directly from those contributions. A 
lottery is not in British India unlawful 
in the sense that it is prohibited by law. 

is only in relation to Section 294-A, 

becomes illegal. AIR 
225 (227, 228, 229, 244)= 59 
« 562 (FB). (The chit fund held 

to lottery and the promoter.*? 
St. keeping place for con- 

publication com- 
mitted offence under Section 294-A, 
Penal Code.) 


® share in sweepstake 
ticket after that ticket has drawn a 
horse, for a definite amount, is not a 

opposed to public 
policy and the vendee can enforce the 
^yment of his share in the prize 
money. AIR 1914 Lah 72 (73) (DB). 

9» Chit funds,— ( 1 ) Where an agree- 
ment provides that winners are to get 

subscribers to get refund of 
without interest in the end 

ft only interest, 

t was held the chit fund is not a wager- 


ing agreement. AIR 1927 Mad 583 

(585)= 50 Mad 696 fFB). 

(2) Though kuri, as ordinarily con- 
ducted in Malabar is not lottery, yet if 
.some subscribers obtain as prizes 
amounts which are in excess of the 

subscribed by them, it comes 
within definition of lottery and suit to 
recover money paid for such lottery is 
not enforceable. AIR 1919 Mad 139 
(139). 

(3) Chit fund with arrangement for 
payment of prize every month by cast- 
ing lots, was held illegal ns lottery. 
AIR 1925 Mad 281 (282) (DB). 

(4) Kuri transaction — Successful 
bMder executing mortgage under terms 
of kuriwari. for due payments of re 
maining instalments — Liability on 
mortgage, incurred on date of its exe- 
cution — The mortgage bond cannot be 
regarded as only affirming the pre-exist- 
mg liability of the successful 
Didders as subscribers to the kuri chit 
to pay their subscriptions according to 
the instalments fixed in the Kuriwari 
AIR 1941 Mad 231 (233)= ILR (1941) 
Mad 406 (DB). 

10. Patta patti contracts, — (1) The 
patta and patti contracts are highly 
speculative but not opposed to public 
policy as wagering contracts. AIR 1934 
Nag 129 (130) ** AIR 1928 PC 30 (32)^ 
5o Ind App 32 = 51 Mad 96. (In absence 
of proof that contracts were entered into 
upon the terms that their performance 
should not be demanded but the dif- 
ferences only should be payable if the 
seller was unable to give delivery and 
buyer was not agreeable to take delivery 
through third parties so as to exonerate 
seller, making of patta patti resulting in 
agreement to pay differences only would 
not make the transaction a wagering 
one.) 

11. Sale and purchase of shares. — (i) 

Quick purchase and sale of shares and 
commodities on the exchange market 
and earning or losing the difference is 
not itself illegal. There should be proof 
that there were actual particular com- 
modities and shares to be purchased 
and sold. As long as there are particu 
lar shares to be transacted in, there was 
nothing illegal in that business. AIR 
1950 Kutch 24 (27). 

(2) A pronote for amount advanced 
by the share brokers on behalf of the 
defendants in the transactions of pur- 
chases and sales of shares which they 
made for the defendants is not for an il- 
legal consideration although the purpose 
for which the advances might have been 
utilised may be unlawful. AIR 1950 
Kutch 24 (27). 

12. Insurance contracts. — (1) In 
India an insurance for a term of years 
on the life of a person in which the in- 
surer has no interest is void as wager- 
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ing contract under Section 30. ('99) 23 

Bom 191 (210) AIR 1941 Lah 33 (35. 
36) (DB). (Person effecting insurance 

on his younger brother’s life, held had 
no insurable interest, and hence the 
insurance contract was void under Sec- 
tion 30 and Section 23.) AIR 1966 All 

474 (477). 

(2) Section 30 is applicable to insur- 
ance policies. AIR 1966 All 474 (477). 

13. Nazarana transactions. — (1) The 

Nazarana or Gali transactions are by 
themselves not necessarily wagering 
transactions. They are similar to the 
Teji-mandi contracts. AIR 1957 Madh 
Pra 138 (140, 141} (DB). 

(2) What are known as nazarana con- 
tracts in the Punjab are not necessari- 
ly wagering contracts. AIR 1932 Lah 
356 (358)= 13 Lah 766 (DB). 

(3) The party who pleads that Gali 
and Nazarana transactions are wagering 
in nature has to prove this fact. AIR 
1957 Madh Pra 194 (198) (DB). 

14. Other illustrative cases. — (1) 
Where under a contract for purchase of 
rubber coupons the buyer was entitled 
to delivery of coupons purchased and 
formal tender of coupons purchased was 
in fact made to him ; Held that the 
contract was not a wagering contract. 
AIR 1946 PC G3 (64). 

(2) K owed money to N in respect of 

betting transaction. N demanded the 
money and on K’s refusal threatened 
to post him under Rangoon Turf Act. 
K then gave N a cheque post-dated 
and requested him not to present it and 
promised to make the payment on a 
certain date. N did not post K as he 
could have done. Held that there had 
been good consideration for the passing 
of the cheque in the fact that N re- 
frained from posting K and that there 
was nothing in Section 30 which made 
a promise .based on such consideration 
illegal. AIR 1929 Rang 241 (242)= 7 

Rang 263 ** AIR 1923 Cal 445 (448, 449). 
(Where consideration for hundis was 
that plaintiff would not report the de- 
fendant as defaulter to the Turf Club, 
the consideration was held to be legal.) 

(3) The sale of a growing crop for 
cash is not gaming or wagering. AIR 
1923 Nag 291 (292)= 19 Nag LR 21. 

(4) The tenant of a field agreed to al- 
low another to pick the cotton crop of 
that field in exchange for a promise to 
deliver 2V4 khandis of cotton at the time 
of picking. Held, that this was not 
wagering contract. AIR 1923 Nag 291 
(291)= 19 Nag LR 21. 

(5) Contract to deliver certain docu- 
ments to a party to a suit for a certain 
amount if the suit were compromised, 
but if the party won the suit, four-times 
the amount was • agreed to be paid. 
Held, the transaction was not a wager 


but only a contingent contract and was 
enforceable. AIR 1935 Mad 135 (137). 

(6) Where under a contract for pur- 
chase of rubber coupons the buyer was 
entitled to delivery of coupons purchas- 
e<l and formal tender of coupons pur- 
chased was in fact oltered to him. Held 
that the contract was not a wagering 
contract. AIR 1946 PC 63 (64). (Case 
from Ceylon.) 

(7) Merchant buying goods in Japan 
and desirous of paying for them in 
Rupees and not in Yen, entered into 
contract with Bank — Contract taking 
form of purchase of Yen to be deliver- 
ed during specified period at fixed rate 
— Bank covering itself by Yens pur- 
chased against Yens sold. It was held 
that transactions were genuine and not 
wagering contracts. AIR 1936 Rang 269 
(271) (DB). 

18) Where two wrestlers agreed to 
play match on condition that party not 
appearing was to forfeit a certain sum 
and that winner was to receive certain 
amount out of gate money, the contract 
held was not wagering one. AIR 1931 
Bom 264 (265) (DB). 

(9) The purchase of option or right to 
call for shares is not necessarily wager- 
ing contract; test is whether in such 
contract, differences only are intended 
to be paid : so also double option is not 
more necessarily gamble than single op- 
tion. Contract is not wagering contract 
unless neither of parties intends to give 
or take delivery. AIR 1914 Low Bur 183 
(18b, 189). 

(10) Where a contract for purchase of 
salt successively transferred from one 
to another, every transferee paying the 
amount of profits, and delivery was like- 
ly to be much delayed and the actual 
date of delivery was doubtful : Held that 
contract was one by way of wager. AIR 
1925 Lah 564 (564). 

(11) Transactions of sale and pur- 
chase — No. delivery — Only one khata 
for all transactions — Panchayat fix- 
ing artificial rates for a certain day — 
Khata not showing loss or profit — The 
transacions held wagering ones. AIR 
1934 Lah 85 (86) (DB). 

(12) Where the parties to arbitration 
contract that neither they nor their 
witnesses shall give evidence and the 
arbitrators cannot fairly use judicial 
discretion in the absence of evidence, 
the submission merely amounts to 
wager and is invalid. (1913) 7 Sind LR 
113 (115). 

(13) A lent a sum of money to B on 
the risk or security of a ship belonging 
to B under sail to Nicobar from Nega- 
pattam. B stipulated that as soon as the 
ship returned back after its voyage he 
would repay the amount with interest. 
The ship having been lost in the voyage 
A sued B for recovery of the amount. 
Held that the agreement was one by 
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way of wager and therefore the suit 
was liable to be dismissed. (1902) 25 

Mad 561 (566). 

(14) The transactions of kacha khandi 
are gaming or wagering. AIR 1929 Bom 
157 (165)= 53 Bom 3G7= 30 Cri L Jour 
595 (DB). 


15. Wagering agreements are not il- 
legal. — (1) Wagers are not favoured 
by law and agreements by way of wager 
are void by Section 30. (1900) 24 Bom 

227 (229) (DB) ** 1966 MPLJ 379- 1966 
Jab LJ 399. (Wagering contract is not. 
however, illegal.) 

(2) Betting is not illegal but law is 

unwilling to assist in enforcing obliga 
tions arising out of it or wagers. Sec- 
tion 30 expressly says that agreement.*? 
by way of wager are void. AIR 1925 
Cal 1007 (1008) = 52 Cal 677 AIR 
1929 Rang 241 (242) = 7 Rang 2G3 
(1904) 17 CPLR 63 (73) (*85) 9 Bom 

358 (364) (DB). 

(3) An agreement to enter into agree- 
ment by way of wager will be void only 
if the object or consideration is unlaw- 
ful within the meaning of Section 23 of 
the Contract Act. AIR 1958 Cal 703 (707) 
= ILR (1956) 1 Cal 297 (DB). 


16, Promissory note given in considera. 
tion of wagering transaction. — (1) As 
between the original parties, a promis- 
sory note having for its consideration 
debt due on wagering contract is void 
and so not binding in the hands of the 
original payee. (1898) 22 Bom 899 (902) 
** AIR 1967 Cal 25 (29) (DB) ** AIR 

1964 Andh Pra 537 (539) = (1965) 1 
Andh LT 234. 


(2) Where A gives to B a promissory 
note partly for his gambling losses and 
partly on other accounts and it is found 
that the part of the consideration repre- 
sented by gambling debts cannot be 
separated from the rest a suit to recover 
money due on the promissory note is 
liable to be dismissed. (1913) 35 All 558 
(559) (DB). 

(3) Promissory notes in respect of 
transactions which were really intended 
only for payment of money by either 
party to other according to chances in 
market, though purporting to be agree- 
ments for actual purchase of goods, held 
to have been given in consideration of 
gambling transaction. (1900-02) 1 Low 
Bur Rul 107 (108) (DB). 


17. Suits relating to recovery of de- 
posit, winnings or losses. — (1) A deposit 
made by one gambler with the other as 
security for the observance of the terms 
of wagering contract can be recovered 
unless the amount has in fact been ap- 
propriated for the purpose for which it 
was deposited. AIR 1944 Mad 321 (321) 
» ILR (1944) Mad 713 (DB) ♦* AIR 1918 
Mad 163 (164) (DB). 

[Vol. 6.1 3 A. M. 39 


[But see AIR 1920 All 167 (167. 168) = 
42 All 449. (Money deposited as security 
in respect of satta transaction (wagering 
contracts) cannot be recovered by suit. 
Section 65 does not apply.)] 

(2) Claim for recovery of loss sus- 
tained in consequence of contract in 
nature of wager is not enforceable. Per- 
son entering into wagering contract with 
partner of (irm as between principal 
and principal cannot recover losses from 
other partners. AIR 1930 All 525 (526) 
(DB) . 

(3) The words “entrusted to any per- 
.son to abide the result of a game, etc. ' 
in Section 30 refer only to monies depo- 
sited with stake-holders. AIR 1918 Mad 
163 (164) (DB). 

(4) Plaintiir pledging diamond ring 
with manager of gambling house to ob- 
tain money for gambling -- Plaintiff 
can recover ring by paying money ad- 
vanced, agreement not being wagering 
agreement. 1872-92 Low Bur Rul 128. 

(5) Where a person bets on a horse 
for himself and on behalf of another and 
(he horse having won receives the win- 
nings, so far as regards the share 
of the other man in it he receives 
It for the benefit of that other, 
and suit for recovery of this 
share is maintainable as a suit 
for the recovery of 'money had and re- 
ceived to his bene(it. S. 30 is not a bar 
to such a suit. AIR 1936 Mad 486 (487). 

(6) Paying over, which bars suit of 
person who has deposited money as 
wager and seeks to get it back means 
paying over upon event of wager, and 
does not cover application of money to 
other purposes. Where plaintiff in suit to 
recover money deposited with stake-hol- 
der does not repudiate wager but de- 
mands whole winnings he can get noth- 
ing, not even stake he had himself de- 
posited. 1904 Upp Bur Rul 3. 

(7) Deposit on a wagering contract 
can be recovered before it is paid over 
by the stake-holder. 1872-92 Low Bur 
Rul 30 AIR 1926 Rang 48 (48) = 3 
Rang 543 AIR 1918 Low Bur 77 (81). 
(Money paid can be recovered before 
contract is carried out.) 

(8) Suit for amount deposited by 
plaintiffs with stake-holder on wager is 
maintainable; but suit for amount de- 
posited by both parties to wager is 
barred by Section 30 as it is based on 
wagering contract. (1903-04) 2 Low Bur 
Rul 271 (271). 

19) Section 30 is applicable to prevent 
a case only when the party suing is 
claiming the amount under the terms 
of the contract. AIR 1928 Mad 434 (435, 
436) ** (1929) 30 Pun LR 596 (597) (DB). 
(A suit based on a wagering contract 
should be dismissed, though defendant 
confesses judgment.) 

(10) Prohibition applies only to case 
of winners. Person, who has won wager 
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or bet, cannot sue to recover amount 
deposited by loser with stake holder. 
(1910) 12 Bom LR 500 (594) = 7 Ind 
Cas 665 (667). 

(11) No suit lies for damages for 
breach of a wagering contract. AIR 192.") 
Mad 971 (972) (DB). 

(12) A party who is not a party to 
fraud is entitled to get back the money 
which he left with another, for per- 
formance of a wagering contract. AIR 
1918 hlad 163 (164) (DB). 

(13) Money paid on wagering or Badni 
contracts is iKJt recoverable. 1908 Pun He 
No. 71. p. 341 (344. 315) (DB). 

(14) Where person lends money for 
the purpose of paying of gambling 
debt with knowledge of its being applied 
for payment of such debt, there is 
nothing to disentitle him to recover back 
money. (1900) 22 All 452 (453) (DB). 

(15) A provision in a kuri entitling 
the stake-holder to recover from the 
benejited subscriber the amount of all 
the instalments immediately on default 
in the payment of any one of them is 
not penal and is enforceable. AIR 1941 
Mad 231 (234) = ILR (1944) Mad 486 
(DB). 

(16) If two parties bet, on the pre- 
mium at which Government securities 
may sell in the market on a future 
date, and the one promises to pay cer- 
tain sum of money to , the other accord- 
ing as the actual market price on that 
date is. one way or other, such transac- 
tion IS a gambling or the premium at 
which Government securities sell in the 
market from time to time and is for- 
bidden by Section 30. No suit lies to 
recover anything won on the wager. 
(1894) 17 Mad 480 (483. 484) (DB). 

18. Collateral agreements. — | 1 ) A 
contract collateral to a wagering con- 
tract is not necessarily unenforceable. 
AIR 1944 All 196 (197) = ILR (1944) All 
397 ** AIR 1919 Low Bur 71 (74, 75). 
(DilTerence between void and illegal 
transactions lies in their ellect on col- 
lateral transactions. It is holding of lot- 
tery that is prohibited and not receiving 
prize money and agent receiving such 
money for winners is bound to account 
for the same.) (1904) 17 CPLR 67 (73) 
**= (1901) 23 All 165 (166) (DB) (1900- 
07) 1 Low Bur Rul 128 (130) (FB) 

AIR 1959 Raj 27 (31) = ILR (1958) 8 
Raj 1162 (DB). 

(2) Where two partners enter into a 
contract of wager with a third person 
and one partner has satisfied his own 
and his co-partner's liability under the 
contract, he can legally claim partner's 
share of the loss. Section 30 does not 
alTect agreements or transaction colla- 
teral to wagers. AIR 1923 Nag 48 (49). 

(3) Suit brought by agent or broker 
to recover his commission or brokerage 


is maintainable even though transaction 
in relation to which claim is made is 
by way of wagei\ AIR 1961 Raj 52 (50) 
=s ILR (I960) 10 Raj 1304 (DB). 

(4) The forbearance of a plantiiT to 
.sue coupled with his forbearance to 
declare the defendant a defaulter con- 
stitutes a good consideration for the 
fresh agreement, though the original 
contract wa^s wagering transaction, and 
the plaintilT is entitled to recover on 

iresh agreement. AIR 1938 Lah 781 (7841 
( Ujd) . 

(5) A party to a wagering contract 
can sue to set aside an award made in 
pursuance of arbitration clause con- 

wagering contract. AIR 
1933 Cal (59 (761) = 60 Cal 856. 


(6) Although wagering contract cannot 
be basis of cause of action, if the wager- 
ing contract be a collateral one or if 
the rights and liabilities of the parties 
-^tand altered by a novation, the con- 
tract although of a wagering nature in 
Its origin can be enforced in view of the 
altered rights and liabilities. AIR 1963 
Madh Pra 323 (329) = 1963 MPLJ 32.5 

(7) If there is a second contract col- 
lateral to the wagering contract, such a 
transaction is itself void, if it merely 
re-states the earlier void agreement and 
IS supported by no other consideration. 
1966 Jab LJ 399 = 1966 MPLJ 379. 


19. Wagering contracts by agents. — 
H) When the transactions are made 
through brokers who are mostly inter, 
ested in earning their commission and 
are not concerned with the ultimate 
re.sult the element of wager is absent. 
AIR 1957 Madh Pra 194 (199) (DB). 

(2) In transactions entered through 
brokers according to usage of particular 
market, there is a strong presumption 
against intention to wager which can be 
rebutted by evidence of common inten- 
tion to wager. AIR 1938 Bom 44 (46, 48, 
49) (DB) ** 1940-2 Mad LJ 997 (1000) 
(1903) 5 Bom LR 768 (772, 776) ** 
ILR (1961) 11 Raj 390 (DB) AIR 1961 
Raj 52 (58) = ILR (1960) 10 Raj 1304 

^DB) » 


(3) Section 30 requires a common in- 
tention between contracting party and 
broker to wager and the burden lies on 
the former to show that the transaction 
is by way of wager. AIR 1920 Sind 29 
(30) = 14 Sind LR 227 (DB) ** AIR 1950 
East Punj 92 (95. 96) = ILR (1949) East 
Punj 547 (FB) ** AIR 1961 Raj 52 (58) 
=» ILR (1960) 10 Raj 1304 (DB). 

(4) Where the plaintiiT, a commis- 
sion agent, bets in his own name for 
the defendants and pays the losses, the 
plaintiiT can recover from defendants 
the sums so paid. (1904) 17 CPLR 67 
(73) AIR 1940 All 95 (96, 97) ** AIR 
1935 Lah 761 (762) = 16 Lah 1077 (DB). 
(Badni transaction.) •* AIR 1932 Lah 
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Section 30 — Note 19 (contd.) 

356 (358).= 13 Lah 7G6 (DB). (A soUolV 
or adjustment in the accounts of third 
parties should be treated on the same 
footing as cash payment bv the agent. 1 
** AIR 1928 Lah 420 (421) '(DB) AIR 
1927 All 823 (824) = 49 All 926 (DB) 
AIR 1925 All 102 (102) AIR 1925 Rang 
‘ia4 (285) (DB) AIR 1923 All 585 
(585) = 45 All 503 (DB) ** (1911) 33 
All 219 (222) (DB) ** (1908) 1908 Pun 
Re No. 74, p. 341 (342, 343) (DB). (Agent 
must prove either actual payment on his 
principal’s behalf, or that liability has 
been incurred which is enforceable by 
law, and that surrender of claim to 
profits made under badni contracts does 
not constitute actual payment.) (1904) 
14 Mad L Jour 326 (328j ** 1895 Pun Re 
No. 80, p. 380 (386) (DB). (Ageilt failing 
to prove either an actual payment upon 
the principal’s behalf, or that a liability 
has been incurred which is enforceable 
at law — He cannot claim set-ofl' on that 
account in a suit by the principal but 
in such a suit it is open to the agent 
to repudiate his liability by advancing 
the plea that they were wagering trans- 
actions.) 

[But see AIR 1922 Lah 408 (409*. (A 
suit by agent against principal lor loss 
caused to him for having entered into 
wagering contracts on his behalf with 
tnird parties cannot lie and the plaintiif 
cannot be allowed to alter the claim to 
one for refund of losses paid upon wager- 
ing contract.)] 

(5) An agent, who has received money 
on an illegal contract between him and 
the third party, cannot put forth the 
plea of illegality of the contract as a 
defence in an action by his principal to 
recover money from him. (1903) 25 All 
639 (641) (DB) ** AIR 1929 Rang 244 
(244) = 7 Rang 300 AIR 1927 All 79.5 
(796) (DB) •* AIR 1927 All 238 (238. 
239) = 49 All 438 (DBl ** (1910) 7 Ind 
Cas 665 (668) (Bom) 1901 Pun Re No. 
46, p. 152 (154, 155). 

(6) Section 30 does not bar .suit by 
principal against agent in receipt of prize 
money on a lottery on behalf of his ijrin- 
cipal. AIR 1937 Cal 297 (301) = 03 Cal 
1234. 

(7) Munim of firm of defendant enter- 
ing into forward contract with plaintilT 
-■ Goods not delivered — Adjustment of 
accounts — Balance found due to defen- 
dant — Suit for balance — Defendant 
held bound by transaction entered into 
by munim but transaction being only 
for dilTerences was wagering one and 
hence could not be enforced. AIR 1914 
Bom 142 (144) = 39 Bom 1 (DB). 

(8) Commission agent is not debarred 
from recovering his commission fees on 
the ground that they were earned in 
respect of services relating to wagering 
transactions. 1895 Pun Re No. 80. p. 380 


(383) (DB) ♦♦ AIR 195! Nag 392 (394) = 
ILR (1951) Nag 487 AIR 1960 Raj 
296 (299, 300, 301) = .ILR (1960) 10 Raj 
412 AIR 1959 Raj 27 (31) = ILR 
(1958) 8 Raj 1162 (DB), 

[But see (19001 24 Bom 227 (230) (DB.l 

(9) Where there is no proof of the 
contract being a wagering contract, the 
fact that the plaintill' has not proved 
that he had made payments to third 
parties on behalf of the defendant or 
entered into enforceable liability on his 
account does not disentitle the plaintiO' 
from recovering from the defendant the 
amount of the loss sustained in such a 
transaction. AIR 1932 Lah 273 (274) 
(DB). 

(10) If commission and losses are 

agreed to be paid to broker, presumably 
the transaction is not a wagering one. 
AIR 1920 Sind 29 (30) = 14 Sind LR 

227 (DBl. 

(11) Where broker acts on behalf of 
his customer and the customer gambles, 
the customer cannot set up a plea of 
gaming and wagering against the bro- 
kers claim. AIR 1941 Cal 125 (127) ^ 
ILR (1940) 2 Cal 385 ** (1963) 65 Pun 
LR 1054. 

(12) Wagering contract between agent 
and third party — Agent cannot claim 
immunity on the ground that he is only 
an agent for another. AIR 1933 Cal 759 
(765) = GO Cal 856. 

(13) Where an agent has paid losses 
arising from wagering transactions to 
third parties on behalf of the principal 
in pursuance of the authority conferred 
upon him. his right to indemnity can be 
enforced by a suit. AIR 1954 SC 500 
(502) = 1955 SCR 439 ** AIR 1960 Ker 
122 (122i = 1959 Ker LT 927. 

(14) An agent authorised to enter into 
wagering contracts can claim indemnity 
from the principal only upon proof of 
actual payment. He cannot say that he 
has become liable to third parties 
because there is no legal liability upon 
him in respect of wagering transactions. 
AIR 1951 xNag 392 (393) ^ ILR (1951) 
Nag 487. 

(15) If money won in a lottery is paid 
to third person as agent for the winner 
the taint would be purged by its pass- 
ing into the hands of a person who is 
bound to account and winner can sue 
for recovery from the agent. AIR 1917 
Low Bur 18 (21). 

(16) Where grain pit was purchased 
by plaiiitilTs as commission agents on 
behalf of defendants and latter not 
being able to pay purchase-money for- 
mer sold it at loss and sued defendants 
for loss: Held, that case did not come 
under Section 30, even though the pro- 
babilities to the knowledge of the plain- 
tilfs were that the defendants would 
resell the contents of the grain pit 

9 
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Section 30 — Note 19 (contd.) 

s as commission agents 
Setting the b6n6<its of ciny rise in prices 
or suirering any fall. AIR 1914 All 321 
(322) = 36 All 426 (DB). 

(17) Where the documents show an 
ordinary commercial transaction, and in 
ccniormity with them one of the parties 
incurs personal obligations on a genuine 
transaction with third parties so that he 
himself is not a winner or loser by the 
alteration of price, but can only benefit 
by his commission, the inference of bet- 
ting IS irresistibly destroyed. In such 
cases, the fact that no delivery is reauir 
ed or tendered is of practically no value. 
Ordinary speculation conducted on the 
stock exchange through a broker who 
makes himself by the rules personally 
liable to the other members of the stock 
exchange for the performance of the 
cannot be a bet. AIR 1942 PC 

la (^Ija 

T3 •****\*^^ adatiya transactions. — il) 
Fakki Adat dealings are legitimate modes 
of conducting commercial business in 
Bombay market. AIR 1917 PC 101 fl02) 

— 42 Bom 373 == 45 Ind Add 29 ** atr 
1935 Sind 38 (41, ,DB, ‘^^Pakki Ada^ 
contracts are almost necessarily of a 
speculative nature and bordering upon 

^^27 Bom 125 (127) (DB) 

10 Raf 4^2^^ ^ 

, make contracts 

with third parties as agent but as prin- 
cipal, the constituents having no right 
to be brought into contract with third 
parties. Thus in a suit against his consti- 
tuents for recovery of losses incurred 
by pakka adatia — on contracts entered 
by him with third parties for his .con- 
stituents — in order to win, the defen- 
dants must prove that there was an 
understanding between them and the 
plaintiir, (i) that they were not only 
speculating but gambling, (ii) that there 
was no intention of e/l'ecting any deli- 
very of goods, (iii) that if the plaintiff 
incurred losses he would be indemni- 
iied, fiv) that differences would be 
received and paid. AIR 1921 Bom 238 
(243) = 45 Bom 386 (DB). 

(3) Pakka adatia contracts as prin- 
cipal, his constituent having no right 
to be brought into contract with third 
parties, while broker contracts agent 
for client who himself is personally res- 
ponsible to person with whom broker 
contracts. AIR 1921 Bom 238 (242) = 45 
Bom 386 (DB). 


(4) In the case of ‘Pakka arhat’ trans- 
action the real question is to ascertain 
what, as between the parties, was the 
real intention when they entered into 
the contract. AIR 1954 All 789 (795) 
(DB). 

(5) The contract of Pakka Adatia may, 
like any other contract, be shbwn to be 


a wagering contract. The burden 
hi?°r constituent who contests 

sal 

and so void. AIR 1940 .<M1 iftf 

^1^3o0 (354) = (1962) 2 Andh LT 41 

(7) Wagering contracts between oakka 
aaatia and his constituents are"^ no? 
pakka adatia has entered into 

shield first contract 
AIR 1920 Bom 88 (89) (DB). 

correspondence be- 

tween the parties showed tliat the plain- 
was pakka adatia knew thatde- 

and not merely spe- 
culating and where he assisted the defen- 
dant in carrying on the wagery and de- 
livery was never intended to be given 
or called for and where even the^con- 
stituents of plaintiff knew that the 
transactions were to be closed either be 
fore or Qt the ‘vaicia* bv navm^nf r\f 

the transactions were 

S ^ 30 ^ A m purview of 

30. AIR 1921 Bom 238 (243) = 45 
Bom 386 (DB). ' ' 

adatia incurring personal 

transactions with 
third parties He himself not a winner 

^^teration in price but 
^ 51 1^-^® benefit of commission 

w delivery has. not been actual- 

^ transaction 

clafm^c adjustment of 

not vitiate the 
transactions. AIR 1954 Sau 99 (102, 103) 

(10) If the contract between pakka 

constituents is a con- 
tract of employment it is not wagering 

the pakka adatia must win 
unless constituent brings contract with- 

1 Bombay Act, III of 

38r(DBf ^ 

c*^tering into wagering contract 
tTiiJo P^cca Arhatia — A from time to 
time depositing with Pucca Arhatia 
margin money — Transaction 
resulting m a loss — A cannot recover 
amount of cover money from Pucca 
Arhatia. AIR 1947 All 14 (15). 

(12) Contract of cutcha adatia agency 

contract. AIR 1926 
PC Its (120) = 53 Ind App 241 = 51 
Bom 1. 

1961 Raj 52 (57) = ILR 
(1960) 10 Raj 1304 (DB).] 

(13) Where owing to default of his 

° j side or the other, the 

puKka adatia has been compelled either 
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CHAPTER III 

OF CONTINGENT CONTRACTS 

31. “Contingent contract” dcGned. — A “contingent contract” is a contract to 
do or not do something, if some event, collateral to such contract, does or does not 
happen. 

Illustration 

A contracts to pay Rs. 10,000 if B’s house is burnt. Tliis is a contingent contract. 


Section 30 — Note 20 (contd.) 
to find goods or money, and he seeks 
to recover from the defaulting client the 
amount he has been obliged to pay. it 
is impossible to say that as between 
him and his client any defence of wager- 
ing can succeed. (1913) 15 Bom LR 05 
(97. 98). 

(14) Mere use of words “pakka Adat” 
is not enough to attract incidents of 
Pakka Adat business so as to found 
plea of wager. AIR 1960 Rai 296 (300) 

ILR (1960) 10 Raj 412. 

Section 31 — Note 1 

(1) Person contracting to buy shares 
if appointed sole agent of company — 
Contract is contingent. AIR 1925 All 
658 (661, 662). 

(2) Agreement between plaintilT and 
one of defendants that if plaintilT suc- 
ceeded in suit with regard to certain 
land in defendant's possession, plaintilT 
should purchase same for Rs. 300. 
Agreement held to be contingent con- 
tract. (1900) 2 Bom LR 118 (119) (DB). 

(3) Guardian of minor entering into 
agreement to sell land for fixed price 
contingent upon leave of Court — Court 
sanctioning sale but at higher price — 
Held, contract was never completed con- 
tract at any time as it was contingent, 
upon Court’s permission which did not 
extend to whole contract as agreed. 
(1886) 12 Cal 152 (155) (DB). 

(4) A contract of insurance is a con- 
tingent contract within the meaning of 
Section 31 of the Contract Act. AIR 
1957 SC 669 (673, 676) =: 1957 SCR 1002. 

(5) Life insurance in a broader sense 
comprises any contract in which one 
party agrees to pay a given sum upon 
the happening of a particular event con- 
tingent upon the duration of human life 
in consideration of the immediate pay- 
ment of a smaller sum or certain equi- 
valent periodical payments by another 
party. AIR 1967 SC 816 (818) = (1967) 1 
SCR 921. 

(0) Where under a compromise decree 
the plaintilT agreed to recover by suit 
a certain property transferred by him 
pendente lite and relinquish it to the 
defendant it was held that the defendant 
under these terms got only contingent 
and not a vested right in the property 
and therefore, no claim at all to the 
property when the plaintilT’s suit for 
recovery failed. AIR 1954 Hyd 185 (189, 
190) = ILR (1954) Hyd 250. 


(7) Where an agreement provided that 
the agent appearing in the case in the 
Supreme Court would be paid the taxed 
costs if the case was successful it was 
held that the obligation which was con- 
tingent would ripen into an absolute 
obligation in the event of the success of 
the case. AIR 1954 SC 26 (28). (Such an 
agreement is not a champertous one 
where the client is bound in the alter- 
native to pay the out-of-pocket expenses 
of the agent and a fixed remuneration 
in any case.) 

(8) An agreement to sell a property 
within a specified time coupled with a 
separate oral agreement to the effect 
that the former agreement is subject to 
the condition that the vendor is able to 
persuade the lessee to surrender posses- 
sion within the specified time constitutes 
a contingent contract and hence if the 
vendor fails to secure the agreement of 
the lessee the contract fails to create any 
obligation. AIR 1954 Trav-Co 10 (19. 24) 
(Such oral agreement is capable of be- 
ing proved under Section 92. third pro- 
viso.) 

(9) A wrote a letter to B as security 
for the repayment of a loan of Rs. IV 2 
lakhs advanced to him. The letter ran 
as follows “in consideration of your 
having at my request acceded to the pro- 
posal to advance Rs. IV2 lakhs, I hereby 
bind myself to procure a loan, within 
two weeks, of Rs. 11 lakhs on the first 
mortgage of the Mill property and to 
pay to you thereout the said sum of 
Rs. IV2 lakhs agreed to be advanced by 
you". B sued A for breach of contract 
contained in the letter. Held, that the 
contract was not a contingent contract 
but it amounted to a substantial under- 
taking by A that a loan of Rs. 11 lakhs 
should be procured and that out of the 
loan Rs. IV2 lakhs would be repaid to B. 
(1912) 36 Bom 387 (395) = 39 Ind App 
152 (PC). 

(10) Where a contract provides that 
the goods are to be delivered when they 
arrive, the word “when” cannot be read 
as “if” and the contract was not a con- 
tingent contract but an absolute one, 
the obligation undertaken by the sel- 
ler not being conditioned by or contin- 
gent upon the arrival of the goods in 
India. AIR 1949 Bom .356 (357, 359) = 
ILR (1950) Bom 144 (DB). 

(11) Where a contract between seller 
and buyer contains the provision “The 
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32. Enforcement of contiacts contingent on an event happening. — Contingent 
contracts to do or not to do anything if an uncertain future event happens capnot 
be enrorced by law unless and until that event has happened. 

If the event becomes impossible, such contracts become void. 

Illustrations 

(a) A makes a contract with B to buy B’s horse, if A survives C. This contract 
cuoiiut be enforced by law unless and until C dies in As lifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price, if C to whom 
lie lioise has been offered, refuses to buy him. The contract cannot be enforced by 
law unless and until C refuses to buy the horse, 

(c) A contracts to pay B a sum of money when B marries C. C dies without 
being married to B. The contract become.s void. 

Section 31 — Note 1 (contd.) 
goods have been purchased by me as for 
January delivery and will be shipped to 
your friends ‘as soon as delivered to us.* 

obligation was not 
conditional but also absolute, and the 

. performance consisted of the 
laetthat delivery could be given as soon 
the goods were delivered to the seller, 
and that partial shipments could be 
made. AIR 1956 Bom 151 (153, 155). 


, (12) Where a stipulation in a sale-deed 
In respect of certain property in the 

D that the amount of 

Hs. 2O.000 which remained payable out of 
consideration money would be paid by 
tne vendee to the vendor ‘as soon as 
possible but at a time when the former 
IS m a position to make the payment' 

♦t^ 4 . import of the stipulation was 
that the balance consideration would be 
payable within a reasonable time by 

nL agreement to pay 

Rs. 25,000 could not be regarded as 

contract within the meaning 

^23 (125, 127) 

— ILR (1964) 1 Punj 143 (DB). 

(13) A term in the lease that the lessee 
could not transfer his interest without 
the previous consent of the landlord 
would c-ease to operate against the lessee 
when there is a further condition that 

the landlord cannot withhold his consent 

unreasonably and that condition has not 
been complied with by the landlord 
(1949) 53 Cal WN 329 (334) (DB). 

_ (13.A) Where by a statute property 
IS not transferable without the per- 
mission of the authority, an agreement 
to transfer the property must be deem- 

fk implied condition 

that the transferor will obtain the 

■Am“S',. Jo'S. SiryemoTne 

K w- .r.v's., ™ 

(14) Where a contract for sale of lease- 
hold in khas mahal contained a provision 

sanction for transfer 

should be presented to authorities in . 
due course it was held that such a con- 
tract was as between the lessor and 

® contingent contract but a 
concluded one and the alienation was 


valid until terminated by the Collector 
who alone had the option to termi- 
nate the lease and eject the lessee. AIR 
1951 Orissa 291 (294) = ILR (1949) i 
Cut 593 (DB). ' 

(15) The conditional transfer of a 
business with the police permit neces- 
sary for carrying on the same becomes 
an unconditional and irrevocable trans- 
fer when the police permission stipulat- 
ed for is given. Even if the police sub- 
sequently refuse to alter or reissue the 
permit in the name of the transferee 
unless and until another distinct condi- 
tion relating to the issue of permits is 
complied with, the completed contract 
of transfer would in no way be affected 
AIR 1949 PC 118 (120). 

(16) A clause in a contract, which, in- 
stead of providing for contingencies sub- 
ject to which alone it could be enforced, 
confers an absolute and arbitrary power 
on one of the parties to say that it is 
unenforceable is void. AIR 1957 Mad 02 
(85) = ILR (1957) Mad 315 (DB). 

(17) A licensee may take the risk of 
lotting a huge sum as a license fee with 
the Government on the assumption that 
certain quantity of liquor will be regu- 
larly supplied to him and on that basis 
he IS likely to make huge profit; but the 
license fee even if calculated on the 
basis of certain estimated supply and 
even though payable monthly, cannot 
be said to be the price of the liquor 
supplied to him. It cannot be said that 
the contract is a contingent one inas- 
much as the payment of fee depended 
cn the continuance of supply. AIR 
1959 Assam 75 (91). 

(18) Agreement for sale of evacuee 
property on condition that execution of 
sale deed to take place after obtaining 
certificate from Custodian under Sec- 
non 40 of Administration of Evacuee 
Property Act (1950) is a contingent con- 
tract. AIR 1970 Guj 12 (23) = 1970 
Cri LJ 32 (DB). 

Section 32 — Note 1 

(1) There is a clear difference between 
a contract under which a present obli- 
gation is created but the performance is 
postponed to a future date and a con- 
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Section 32 — Note 1 (contd.) 
tract under which there is no present 
obligation at all and the obligation 
arises by reason of some condition being 
complied with or some contingency 
occurring. A promise by a person to 
buy certain shares himself in the event 
of his not being able to sell those shares 
on behalf of its owner within a stipulat- 
ed time creates no present obligation 
to buy the shares but only an obliga- 
tion contingent upon the failure to sell 
the shares within the stipulated time 
and therefore falls under the second 
category of contracts. AIR 1956 Bom 74 
(75) = ILR (1955) Bom 1083. 

[See also AIR 1952 Kutch 27 (29). 

(Agreement creating absolute and un- 
conditional obligation to pay debt — 
Clause stating that payment was to be 
made from specified source which 
would become available on accounts 
being made merely indicated mode of 
performance — Non-making of accounts 
and hence non-availability of source 
cannot render suit for enforcing the 
absolute iiabilitr untenable.)! 

(2) The law allows the enforcement 
of a contingent contract after the event 
upon which it was contingent has hap- 
pened. (1932) 33 Pun LR 207 (208) (DB). 

(3) A conditional obligation is a quasi- 
obligation consisting in the chance or 
possibility that a real obligation may 
already exist or may come into exist- 
ence in the future. The fulfilment of 
the condition is the transformation of 
that potentiality into actuality. Con- 
versely the failure of the condition is 
the failure of that chance to become a 
fact. AIR 1956 Bom 74 (76) = ILR (1955) 
Bom 1083. 

(4) Where the execution of a further 
contract is a condition or a term of the 
bargain, there cannot be an enforceable 
contract unless the condition or the term 
is fulfilled. AIR 1942 Pesh 33 (34, 35) 
(DB). 

(5) Co-sharer in undivided land con- 
tracting with person to sell certain land 
adjoining person’s land — Co-sharer 
promising in sale-deed to get specified 
land measured out and to hand it over 
to purchaser — Purchaser’s suit for spe- 
cific performance on failure of promise 
— • Contract held depended on contin- 
gency not yet happening, hence suit pre- 
mature — Contract held within Sec- 
tion 32 — Hence purchaser not entitled 
to compensation. AIR 1936 Sind 26 (28) 
(DB). 

(6) Clause in agreement that in event 
of vendor not being in possession of 
^ods, contract to be deemed to have 
been cancelled does not render the con- 
tract void. AIR 1964 Punj 230 (231). 

(7) Ante^nuptial agreement to give 
iMQ in consideration of marriage is con- 
tingent contract and becomes enforce- 


able on marriage. AIR 1928 Rang 286 
(287). 

(8) Where the buyer agreeing to buy 
goods as might be ready for delivery or 
as might arrive and be deliverable, the 
u.se of the words "as might arrive” ren- 
dered the performance of the contract 
conditional upon the arrival of the goods. 
Hence if the goods do not arrive the 
seller would be absolved from deliver- 
ing the goods. AIR 1949 Cal 407 (413) — 
ILR (1945) 1 Cal 391. 

(9) Sale of property in Punjab — 
Stipulation in sale deed that balance of 
consideration would be paid "as soon as 
possible but when vendee would be in 
position to make payment” cannot be 
regarded as contingent contract. AIK 
1964 Punj 123 (126) = ILR (1964) 1 
Punj 143 (DB). 

(10) Merely because a contract is 
“for forward delivering” of goods order- 
ed from a foreign country it cannot be 
said that the performance of it will 
depend upon the arrival of the goods 
at the port in India. Hence even if the 
goods have not been shipped from the 
foreign country the seller cannot avoid 
the consequences of his failure to sup- 
ply according to the terms of his con- 
tract by raising a plea of impossibility 
of performance. AIR 1948 PC 217 (220). 

i See also AIR 1968 SC 522 (528, 529) = 
(1968) 1 SCR 821.1 

(11) The question whether the obli- 
gation of the seller to perform under 
an F. O. R. contract for sale of goods is 
absolute or contingent upon the availa- 
bility of wagons must be decided upon 
(he facts of each case. Where at the 
time of entering into the contract itseif 
the happening of the contingency of the 
non-availablity of wagons must have 
been present to the minds of the parties 
and yet they have not expressly provid- 
ed for such contingency the Court should 
not imply any such condition into the 
contract. AIR 1949 Cal 472 (473, 474). 

(12) Where a contract to .supply cer- 
tain bales of cloth within a stioulated 
lime contained a statement that the sup- 
ply of goods under the contract would 
go on as soon as the bales were deliver- 
ed by the mill to the seller it was held that 
the statement was intended only to in- 
dicate a mode of delivery and not a con- 
dition on which the delivery to the 
buyer was made contingent. • Hence the 
seller cannot escape the consequences of 
his failure to supply the goods accord- 
ing to his contract by pleading that the 
mill had failed to deliver the bales in 
sufficient time. AIR 1952 SC 9 (11) =* 
1952 SCR 36. 

(13) Although the law would not per- 
mit implying into a written contract or 
grant a condition which would alter or 
modify the written terms of the contract 
or grant there is nothing in it to pro- 
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Section 32 — Note 1 (contd.) 
hibit implying a condition that the con- 
tract or the grant would cease to operate 
if a pending litigation goes a particular 
way. In such a case the contract or the 
grant is not left to operate subject to 
any modification or alteration introduc- 
ed by the condition but the whole con- 
tract or grant is struck down as a 
lesult of the happening of the event 
contemplated. AIR 1957 SC 489 (493) = 
1957 SCR 663. 

(14) Law of frustration has been in- 
corporated in Sections 32 and 56 of 
Contract Act and Courts cannot go 
beyond them on analogy of principles of 
English Common Law or otherwise. AIR 
1963 Punj 49 (63) = 1962 Cur LJ 196 
(FB). (Overruled on another point in 
AIR 1968 SC 1024.) 

(15) Where the contract itself, as a 
matter of construction, contains implied- 
ly or expressly a term according to 
which it would stand discharged on the 
happening of certain circumstances the 
question of dissolution of the contract 
according to its terms falls to be deter- 
mined under Sec. 32 or other similar 
provisions and not under Section 56. 
AIR 1954 SC 44 (48) = 1954 SCR 310 ** 
AIR 1968 SC 522 (527) = (1968) 1 SCR 
821 *♦ AIR 1959 Assam 75 (95) (DB). 
(Held on facts that contract was not 
contingent.) 

(16) If the performance of contract is 
rendered unlawful either for determi- 
nate or indeterminate period of time, the 
contract would not stand discharged 
unless the ban on its performance 
existed on the day or during the time 
in which it has to be performed. AIR 
1965 SC 1523 (1526) = (1965) 2 SCR 630 
** AIR 1959 Cal 576 (579) = 63 Cal 
WN 549 (DB). 

(17) The doctrine of discharge by 
frustration cannot be available where 
the contract makes full and complete 
provision, so intended, for a given coci- 
tingency. The reason is that where 
there is an express term the Court can- 
not find, on construction of the contract, 
an implied term inconsistent with such 
express term. AIR 1968 SC 522 (528) = 
(1968) 1 SCR 821. 

(18) A party suing to enforce an obli- 
gation which is conditioned upon the 
occurrence of an event has to establish 
that the event had occurred in the man- 
ner contemplated by the contract for 
the obligation to arise. AIR 1958 Madh 
Pra 297 (299) = 1958 Jab LJ 235. (In- 
surance against loss during transit — 
Goods not put in transit at all — No 
obligation to pay value of goods can 
attach to the Insurance Company.) 

(19) A plea that contract is a contin- 
gent contract has to be alleged and 
proved by the party who sets it up and 
it is futile to argue that it is bounden 


duty of the trial Court to go into a 
matter like this suo motu. AIR 1965 Raj 
132 (138) = 1964 Raj LW 428. 

Contract void if future event becomes 
impossible; 

(20) Contingent contract depending 
upon future event is void if the event 
becomes impossible. AIR 1915 Nag 15 
(16) = 12 Nag LR 69. 

(21) So far as India is concerned the 
law relating to avoidance of contract 
on the ground of impossibility is em- 
bodied in Sections 32 and 56 and the 
doctrine of frustration will be of no 
avail to a party in default when nei- 
ther of the sections is applicable to his 
case. AIR 1952 SC 9 (11) = 1952 SCR 
36 ** AIR 1957 All 143 (146, 151) (DB). 

(22) Where by an agreement or com- 
promise a party undertook to pay a cer- 
tain sum of money to another and creat- 
ed a charge for the debt on ap estate in 
his possession as a mode of discharging 
the liability and there was nothing in 
the transaction to show that the obliga- 
tion was conditioned on the continued 
existence of the estate it was held that 
the acquisition of the estate by the 
Government under the Zamindary Abo- 
lition Act did not in any way render 
the agreement impossible of perform- 
ance. 1955-2 Mad L Jour 339 (355) (DB). 

(23) Pleader retained by plaintiff to 
appear in certain suit — Plaintiff pay- 
ing fees in advance — One S agreeing 
to pay further fees if plaintilT obtained 
decree — Suit compromised without 
pleaders advice and in his absence — 
Held that case was of contingent con- 
tract within Section 32 and event having 
become impossible contract was void. 
(1879) 1879 Pun Re No. 155, p. 440 (441) 
(DB). 

(24) W*here the forward contracts ^ in 
respect of cotton were not void ab ini- 
tio but become void and unenforceable 
due to prohibition of law (Cotton Con- 
trol Order, 1945), there is no bar to its 
enforcement when the inhibition is lifted 
by the repeal of that law. AIR 1961 Raj 
52 (59)= ILR (1960) 10 Raj 1304 (DB). 

(25) An agreement to sell land held on 
restricted tenure the performance of 
which is contingent on sanction of re- 
venue authorities being obtained under 
Section 73-A of the Bombay Land Re- 
venue Code, cannot, on refusal of such 
sanction, be enforced specifically or an 
action for damages maintained for 
breach thereof. AIR 1928 Sind 63 (65, 
66)= 22 Sind LR 396. 

(26) Where the possibility of complet- 
ing a contract is dependent on the will 
of a third person, a defendant who has 
entered into the contract to the perform- 
ance of which such consent is necessary 
will not, if such consent cannot be pro- 
cured. be decreed to obtain it and thus 
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33. Enforcement of contracts contingent on an event not happening. — Con- 
tingent contracts to do or not to do anything if an uncertain future event does not 
happen can be enforced when the happening of that event becomes impossible, 
and not before. 

Illustration 

A agrees to pay B u sum of money if a certain ship docs not return. The .ship is 
sunk. Tlie contract can be enforced when the ship sinks. 

34. When event on which contract is contingent to be deemed impossible, 
if it is the future conduct of a living person. — If the future event on which a con- 
tract is contingent is the way in which a person will act at an un.specilied time, 
the event shall be considered to become impossible when such person does any- 
thing which renders it impossible that he should so act within any definite time, 
or otherwise than under further contingencies. 

Illustration 

A agrees to pay B a sum of money if B marries C. C niarrie.s D. llie maniagn 
of B to C must now be considered impossible, although it is possible that D may die and 
that C may afterwards marry B. 

35. When contracts become void wliich arc contingent on happening of 
specified event within fixed time. — Contingent contracts to do or not to do any- 


Section 32 — Note 1 (contd.) 
perform an impossibility. AIR 1915 Nag 
15 (17)= 12 Nag LR 69. 

(27) An agreement entered into by the 
parties on the clear understanding that 
some other party should also become a 
party to the contract cannot become a 
perfect agreement until and unless the 
third party joins the agreement. AIR 
1949 FC 211 (217)= 1949 FCR 379. (It is 
necessary in such cases that there should 
be a clear understanding between 
the parties as to the condition. It is 
not sulFicient to say that the parties 
acted in the ‘faith’ that the third party 
would join the agreement.) 

(28) Where the parties to a contract 
for the sale of a property within a spe- 
cified time stipulated by an oral agree- 
ment that the performance of the con- 
tract by the vendor will abide by the 
result of his efforts to persuade the les- 
see in possession to surrender the pro- 
perty within the specified time it was 
held that the vendor’s failure to obtain 
possession from his lessee within the 
time made the contingent contract for 
sale fall through. AIR 1954 Trav-Co 10 
(19, 24) (DB). (The oral agreement itself 
could be proved under the 3rd proviso 
to Section 92, Evidence Act as it was 
only a condition precedent on the hap- 
mning of which alone the contract could 
M enforced and not one in de- 
feasance of the contract.) 

(29) Contract to purchase shares on 
being made sole agent of Company — 
Company going into liquidation before 
appointing purchaser as sole agent — 
Latter is not liable as a contributory. 
AIR 1925 All 658 (661, 662). 

(30) Where a contract stated that cer- 
tain conditions therein would be void if 
there should be any fluctuation in the 


rates issued by a certain syndicate : 
Held, that the non-issue of the rates 
by the syndicate due to its ceasing to 
exist did not bring into operation the 
condition rendering the contract void. 
.AIR 1921 PC 46 (47). 

(31) Agreement for sale of evacuee 
property on condition that execution of 
sale deed to take place after obtaining 
certificate from Custodian under Sec- 
tion 40 of Administration of Evacuee 
Property Act (1950) — Held, since condi- 
tion of obtaining certificate became un- 
necessary in view of property being re- 
stored free from any such restrictions 
under Section 16 (1) of Act of 1950. con- 
tract did not depend upon condition 
which could not be enforced by law or 
which had become impossible of perfor- 
mance so as to render it void, AIR 
1970 Gu.1 12 (23)= 1970 Cri LJ 32 (DB». 

Section 33 — Note 1 

(1) Acceptance by telegram with 
condition that it would be confirmed by 
post if mistake found in telegram — 
Condition is, what is known as condi- 
tion subsequent — Contract is complete 
subject to the “uncertain future event 
which is possible discovery of telegra- 
phic mistake. AIR 1922 All 219 (221. 

222}= 44 All 472 (DB). 

Section 35 — Note 1 

(1) In contracts under Section 35 the 
specified event as a rule is independent 
of will of either party. There is no 
question of breach of any agreement. 
AIR 1923 Rang 26 (26)= 4 Upp Bur Rul 
99. 

(2) Where in surety bond surety 
undertook to get judgment-debtor to de- 
posit decree amount before certain date 
or to pay amount himself in case of de- 
fault. and judgment-debtor died before 
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(liiiig if a specified uiicerlain event happens within a fixed time become void if 
at tile expiration of the time fixed, such event has not happened, or if, before the 
time fixed, such event becomes impossible. 

\Vhcn contracts may be enforced which are contingent on specified event not 
happening within fixed time. — Contingent contracts to do or not to do anything if 
a specified unceilaiii event does not happen within a fixed time may be enforced 
)>’ law when the time fixed lias expired and such event has not happened or, before 
the time iixed has expired, if it becomes certain that such event will not happen. 

llluslraliuns 

Ca) A promises to pay B a sum of money if a cerlain ship returns within a year 
Jl.o contract may be enforced if tiie ship returns within tlie year, and becomes void 
u the slig) IS burnt within the year. 

‘’Y ” ""’"“y ‘f return within a 

in.n.'t within"', he'Lr'" “ 

imp<"ssM,iIitv of the ""possible event happens, are void, whether the 

lime when^itl “8^^— ‘ ‘he 

Illustrations 

The ‘idniliri ™icr"’ " 

a. ZciT\^:rz:L^.ri zs: ^ 


CHAPTER IV 

OF THE PERFORMANCE OF CONTRACTS 
Contracts which must be performed 

peiionii, or offer^ to^pe^lbnn* t? parties to a contract must either 

respective promises, unless such performance 


Section 35 — Note 1 fcontd.) 

m Section .35 

ir and not para fl) 

decretal debt by the iud^- 

hfone'^^Hlpf (^vent did not 

happen before the specified event the 

n^?in? contract became enforceable 
flfJlO) 0 Ind Cas 985 (986) (Low Bur). 

(3) Sale contingent on not repaying 

amount within certain time is contin- 

nfpnf ^hd becomes void if pay- 

that time. AIR 
1926 Bom 107 (107. 110) (DB). 

contract for purchase 
^ containing a term ‘sub- 

ibU purchasers lawyer’s approval of 

liLle there is no reference to the time 

lawyer’s approval had 
to be obtained, it is fair to both sides 
to assume that the intention was that 
the approval should be obtained within a 
reasonable time. It has been held that 

a particuUir time is fixed 

nf linH of a contract of sale 

of land, the Courts of equity may ig- 

nore the time and give relief where 
256 (262?'^^’'’^® it- AIR 1959 Andh Pra 


Section 37 — Note 1 

(I) Section 37 of the Indian Contract 
^ cases of partial perform- 

( loTe) Nag 334 “® 

i.-i?! concluded and completed con- 
tiact, though It is deficient in some re* 
qumement as to form, will bind the par- 
ties in equity when they have acted 
upon It and some material terms of it 

performed. AIR 1934 Cal 235 
(233) == 60 Cal 1372 (DB) ** ILR (1969) 2 
Ker 9.9 nil. 112 )= igeg Ker LT 587. 
(Paity cannot avoid contract retaining 
benefit under it — Contract must be 
avoided as a whole.) 

(3) It is not obligatory under Sec. 37 

e ^ decree according to the terms 

A contract and on no other terms. 
AIR 1939 Pat 55 (60)= 18 Pat 13 (FB). 

(4) 3 he tenant of a house, who, under 
the rent deed executed by him, deposit- 
ed a certain sum as rent in advance 
for the last month of the tenancy and 
also agreed to pay the rent of the other 
months by a specified date in each 
month, cannot without paying the rent 
of any such previous month in the 
agreed manner and by merely unilateral- 
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is dispensed with or excused under the provisions of lliis Ae-l, or of any olln r 
law. 

Promises bind the representatives of tlie promisors in case of the deatli of 
such promisors before performance, unless a contrary iiitenlion appears from Hie 
contract. 

Illustrations 


(a) A promises to deliver goods to B on certain day on payimnl of Its. 1,000. A 
dies before that day. As represenlulivcs are bound to deliver Hie goods to 13. and 13 
is bound to pay the Rs. 1,000 to A’s representatives. 

(b) A promises to paint a picture for B by a certain day, at a certain price, A 

dies before the day. The contract cannot .be enforced citlicr iiy A's i«i>resenlalives or 
by B. 


Section 37 ~ Note 1 (contd.) 
ly adjusting the advance which had 
already been appropriated towards the 
last month's rent claim to be not in de- 
fault in the payment of rent for that 
month. AIR 1953 Trav-Co 70 (71)= ILK 
(1952) Trav-Co 361. 

(5) A party to an agreement who has 
failed to perform his part of the agree- 
ment is not entitled to the performance 
under the agreement by the other party. 
AIR 1924 Oudh 425 (426)= 27 Oudh Cas 
60. (Usufructuary mortgagee not paying 
oir creditors of mortgagor as agreed 
cannot require mortgagor to give him 
possession.) 

[See also AIR 1933 Pat 579 (581). 

(Suit for rejectment — Defendant in de- 
fault of agreement — He cannot rely on 
the agreement which was for granting 
him permanent lease against eiect- 
ment).j 


(6) Contract to institute a suit to pre- 
vent waste of properties due to a rever- 
sioner — Suit filed — Contract not un- 
conscionable or champertous — Pre- 
mature termination of suit does not dis- 
entitle the party who has filed the suit 
from claiming benefits under the con- 
tract. ILR (1960) 2 Cal 538 (DB). 


(6-A) Agreement permitting defend- 
ant reimbursement of 130 parahs of 
pa(^y for payment of Rs. 50 as revenue 
Price of paddy increasing seven-fold 
Agreement becomes unconscionable 
and extortionate — PlaintilT can be re- 
lieved from it. 1967 Ker LT 607= 1967 
Ker LJ 882. 


(7) The parties are bound by », 
terms of the agreement and when the 
IS nothing in the contract which provid 
for a contingnecy in the party canr 
claim extra consideration on the grou: 
that because of the contingency he h 
to expend more money. AIR 1963 Ani 
^^1)216 (221)= (1963) 1 Andh WR 


(8) V^here two parties to a contract 
settle accounts and release each other 
from mutual obligations, the point of 


time at which such scUlcmcnt and re- 
lease lake place would be the lime at 
which the contract terminates. AIH 
1060 Mys 1.50 (1.5:3i- :!7 Mys LI i;35 

(DB). 

Waiver. 

(91 Where before gix'ds were de- 
livered under a contract to sell which 
can bo said to contain only an assur 
ance that the goods supplied would be 
of marketable quality the buyer wrote 
to the seller intimating his determina- 
tion to refuse acceptance of the deli- 
very if a guarantee that the goods con- 
tained in the package were according to 
sample shown was not forthcoming, it 
was held that he had thereby excu.sed 
performance of the promise made to him 
by the seller. AIR 1950 Orissa 42 (46) = 
ILR (1949) 1 Cut 453 (DBl. 

(10) Where a vendee, who had leased 
back the property for a specified number 
of years, stipulated by a separate agree- 
ment to reconvey the property if the 
vendor paid the annual rent on the sti- 
pulated dates each year regularly but 
subsequently accepted the belated pay- 
ments on the clear understanding that 
the agreement to reconvey had however 
become inoperative owing to the default 
of the vendor it was held that there was 
no waiver on his part of the default by 
his acceptance of belated rent. AIR 
1946 Mad 47 (48)= ILR (1946) Mad 470 
(DB). (Vendor held not entitled in the 
circumstances to specific performance of 
the agreement to reconvey.) 

(11) A new promise made by the obli- 

gor and accepted by the obligee in lieu 
of the promise contained in .the original 
contract between them discharges the 
obligor from his liability to perform the 
promise under the original contract. 
AIR 1951 Pat 621 (623)= 30 Pat 703 

(DB). 

“Ollier law” excusing performance. 

(12) As S. 37 of the Contract Act 
itself sanctions and recognises the exist- 
ence of laws which might dispense with 
or excuse the performance of an act 
which is binding or valid under the Con- 
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Section 37 — Note 1 (contd.) 
tract Act it cannot be postulated that 
the U. P. Agricultural Tenants (Acquisi- 
tion of Privileges) Act, 10 of 1949, which 
is one such law, could fail on the ground 
of it being in conflict with or repugnant 
to the Contract Act whch is an earlier 
Central law. AIR 1957 All 644 (646). 

(13) Any law which dispenses with or 
excuses performance under an agree- 
ment relating to tenancy of premises will 
also be treated as supplementary to the 
T. P. Act and the parties to the agree- 
ment can take advantage of that law. 
Such a law cannot, in view of the pro- 
visions of Section 37 of the Contract Act 
which envisages interference with agree- 
ments by validly made law, be struck 
down on the ground of repugnancy with 
the provisions of T. P. Act. AIR 1954 
Ra.i 252 (256)= ILR (1954) 4 Raj 958. 
(Sections 6 and 8 of the Rajasthan Pre- 
mises (Control of Rent and Eviction) Act, 
17 of 1950 which empower Courts to 
scale down agreed rent are not invalid 
as the Act must be treated as supplemen- 
tary to the T. P. Act.) 

(14) Section 13 of the Rajasthan Pre 
mises (Control of Rent and Eviction) 
Act 17 of 1950 must be deemed to be 
’‘any other law” excusing the perform- 
ance of the terms of the contract of 
tenancy relating to ejectment. (1955) 
ILR (1955)5 Raj 575 (580). (Hence Rajas- 
than Act cannot be struck down as be- 
ing inconsistent with the provisions of 
the Contract Act.) 

(15) The Hindu law rule of “dam 
dupat” is “other law” within the mean- 
ing of Section 37 and that section there- 
fore does not adect the operation of the 
rule of damdupat. AIR 1946 Nag 210 
(212)= ILR (1946) Nag 407 (DB). 

Legal representatives. 

(16) Legal representatives have right 
to require specific performance or are 
bound by promise to perform contract 
in absence of contrary intention. AIR 
1926 Bom 97 (100)= 49 Bom 862 (DB) 
=<* AIR 1967 SC 744 (746, 747)= (1967) 

1 SCR 293. ' 

(17) Under Section 37 promises bind 
representatives of promisors before per- 
formance. Hence registered contract of 
lease by Hindu father would bind his 
son, especially if he has possession of 
property, subject of lease, during the 
period for which rent is claimed. 1902 
Pun Re (Rev) No. 4, p. 7 (8). 

(18) A contract for pre-emption can 

be enforced against the representatives 
of the parties to the contract and also 
against a person who has taken the pro- 
perty airected by the contract with 
notice of the contract. AIR 1924 All 657 
(658)= 46 All 514 (DB) ** AIR 1967 SC 
744 (746)= (1967) 1 SCR 293 ** AIR 1961 
Cal 152 (154)= (1961) 64 Cal WN 416 

(DB). 


(19) Partition between two brothers — 
Agreement that if share of one is sold, 
the other would be entitled to buy for 
certain price is enforceable against sons 
of parties. Section 14, Transfer of Pro- 
perty Act. does not invalidate agreement. 
AIR 1944 Nag 187 (187, 188)= ILR (1945) 
Nag 174. 

(19-A) A universal legatee is the legal 
representatfve of the deceased testator 
and is liable for the debts of the testa- 
tor to the extent of property of the 
testator in his hands. AIR 1936 Oudh 7 
(9)= 12 Luck 1 (DB). 

(20) Covenant for good title cannot be 
enforced against persons who are in 
possession of part of property of deceas- 
ed vendor as legatees from universal 
legatee of vendor. AIR 1961 Andh Pra 
29 (31)--- (1960) I Andh WR 282. 

(21) Where certain co-sharers agree 
to divide profits in particular manner, 
the agreement is binding on their heirs 
until it is terminated. AIR 1934 All 139 
(141) (DB). 

(22) Vendee undertaking to pay off 
mortgage — On default sale of mortgag- 
ed property effected — Mortgagee be- 
coming owner after final foreclosure de- 
cree — There is breach of contract and 
after vendee’s death sons are liable. AIR 
1928 Oudh 148 (151) (DB). 

|23) Section 37 applies to an agree- 
ment to pay a certain sum of money to 
d near relation out of natural love and 
allection as it is a contract under Sec- 
tion 25. Hence, it would in the absence 
of any contrary intention appearing 
from it bind the legal representatives of 
the promisor also. AIR 1952 All 564 
(576)= ILR (1952) 2 All 421 (DB). 

(24) Where the contract is one which 

has relation to the personal conduct of 
both the contracting parties, the death 
of either of them puts an end to the 
contract. AIR 1954 Orissa 241 (243) 

(DB). (Contract of personal service.) 

(25) Personal contract by manager 
of joint Hindu family — Other mem- 
bers are not his representatives and can- 
not enforce it after his death. AIR 1923 
Pat 589 (589, 590) (DB). 

(26) Lease for building and residential 
purposes does not fall within the class 
of personal contracts contemplated by 
Section 37. Upon death of lessee 
tenancy is not determined, but vests in 
his legal personal representatives who 
are entitled to give or receive the usual 
notice to quit. (1910) 37 Cal 377 (381) 
(DB). 

Assignees. 

(27) In contracts, except where they 
depend on personal factors of the con- 
tracting parties or the like, assignability 
is the rule and the contrary is excep- 
tion. AIR 1961 Cal 152 (153) = (1961) 64 
Cal WN 416. 
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88. Effect of refusal to accept offer of performance. — Where a promisor has 
made an offer of performance to the promisee, and the offer has not been accepted, 
the promisor is not responsible for non-performance, nor does f»t thereby lose 
his riglits under the contract. 

Every such offer must fulfil the following conditions: — 

(1) it must be unconditional; 

(2) it must be made at a proper time and place, and under such circum- 

stances that the person to whom it is made may have a reasonable 
opportunity of ascertaining that the person by whom it is made is able 
and willing there and then to do the whole of what he is bound by his 
promise to do; 

(3) if the offer is an offer to deliver anything to the promisee, the promisee 

must have a reasonable opportunity of seeing that the thing offered is 
the thing which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences 
as an offer to all of them. 


Illustrations 


A contracts to deliver to B at his warehouse, on the 1st March 1873, 100 hales of 
cotton of a particular quality. In order to make an offer of a performance with the effect 
stated in this section, A must bring the cotton to B"s warehouse, on the appointed day, 
under such circumstances that B may have a reasonable opportunity of satisfying him- 
self that the thing offered is cotton of the quality contracted for, and that there are 100 
bales. 


Section 37 — Note 1 (contd.) 

(28) As a rule obligations under a 

contract cannot be assigned except with 
the consent of the promisee, and when 
such consent is given, it is really a 
novation resulting in substitution of 
liabilities. On the other >hand, rights, 
under a contract are assignable unless 
the contract is personal in its nature or 
the rights are incapable of assignment 
either under the law or under an agree- 
ment between the parties. AIR 1962 SC 
1810 (1817) = (1963) 3 SCR 183. (AIR 

1960 Cal 86, Reversed.) 

(29) Assignment contract — Parties 
may agree that one of them should 
drop out and third person assume 
benefit and liabilities of contract — 
Third party’s consent need not be ex- 
press. AIR 1940 Cal 466 (469)== ILR 
(1940) 2 Cal 53. 

(30) Only privy to a contract has a 
right to sue for breach of the contract. 
The benefits of a contract are assign- 
able .but the assignee of the benefits 
does not get a right to sue the other 
contracting party for breach of the con- 
tract itself except in the case of a per- 
son who is claiming through a party to 
the contract by operation of law. AIR 
1988 Guj 6 (13)= (1964) 5 Guj LR 879 
(DB). (The proposition that the trans- 
feree of a benefit under the railway 
receipt will have a right to sue the 
railway administration cannot be ac- 
cepted absolutely. (AIR 1957 Nag 31, 
Dissented from.) 

(31) Where there is an assignment of 
the rights of a mortgagee under the 


mortgage and the assignment deed con- 
tains a stipulation to indemnify the as- 
signee in case of dispute, the stipulation 
for indemnity can be enforced by the 
transferee from assignee under Sec. 37 
of the Indian Contract Act. AIR 1950 
Kutch 84 (86). 

(32) A person who wishes to obtain 
decree on the basis of assignment must 
allege and prove a valid assignment in 
order to show that he has a cause of ac- 
tion. AIR 1958 Punj 52 (53)= ILR (1957) 
Punj 1555. (There is valid assignment 
where it is supported by consideration, 
and is not contrary to law or public 
policy or tainted by fraud or illegality 
and is also not a champertous agree- 
ment.) 

(33) An arbitration clause does not 

take away the right of a party to a con- 
tract to assign it if it is otherwise as- 
signable. AIR 1962 SC 1810 (1818) = 

(1963) 3 SCR 183. (AIR 1960 Cal 86, Re- 
versed.) ** AIR 1962 Cal 441 (442)= ILR 
(1962) 2 Cal 371. 

SECTION 38 — SYNOPSIS 

1. Scope. 

2. Tender. 

3. Tender by cash. 

4. Tender in part. 

3. Tender must be unconditional. 

6. ^Able and willing.” 

7. Reasonable opportunity of inspec- 

tion. 

8. Tender to one of joint promisees. 

9. Refusal or acceptance of offer. 

10. Waiver of tender. 
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Section 38 (contd.) 

1. Scojie. — ( 1 ) Section 38 requires, in 

ccse of payment, a genuine and uncondi- 
tional oiler to pay unconditionally at a 
))roper place, made by person in a posi- 
tion to pay. (1880) 5 Cal LR 105 (107). 

(21 Section does not apply to a case 
of principal and agent. AIR 1923 Pat 
46-1 (4()o)= 2 Pat 585 (DB). 

(3) III construing Section 38. rule of 
English law as to tender should not be 
relied on. AIR 1939 Cal 131 (133) = 

ILK (1938) 2 Cal 337. 

(■i) Section 38. deals with consequences 
which flow from an oiler of per- 
formance which has been refused, but 
does not deal with the legal conse- 
ciuences of tlie oiler which has been ac- 
cei^ted. The section is therefore not 
helpful in deciding the question whe- 
ther payment to one of joint creditors 
is binding on the other creditors. 
AIR 1948 Nag 279 (282)= ILR (1947) Nag 
553 (DB). (Opinion of White. C. J. in 
38 Mad 544. Followed.) 

2. Tender. — (i) If the amount due is 
validly tendered to the creditor by the 
debtor or by his agent, on the debt be- 
coming payable, the creditor is bound 
tc accept the money. AIR 1955 All 350 
(351) (DB). 

(2) According to the law of contract, 
the performance is said to be complete 
when there is a legal tender On the part 
of the promisee. It may sometimes 
happen that a person who is to per- 
form a promise has been ready and will- 
ing to perform and has also ollered to 
perform his promise at the proper time 
and proper place. In such a case, the 
contract is discharged. It is .so dis- 
charged even in the case of a wrongful 
refusal to accept the performance. A 
valid tender satisfies nil the require- 
ments of performance. AIR 1958 Orissa 
125 (130) (DB). 

(3) A tender to be valid under Sec. 38. 
Contract Act. should be open, uncondi- 
tional and should be made under cir- 
cumstances giving the promisee op- 
portunity to know that the tender is 
real and bona fide. A plea of tender 
need not be followed by deposit in 
Court. A tender as such is valid and 
complete as soon as the party who has 
entered into a contract to pay money 
to another tenders the same to the party 
to whom it is to be paid. AIR 1947 Pat 
2U8 (212)= 25 Pat 451 (DB). 

(4) There must be either an actual 
oJTer of the money by one party or a 
dispensation of such olTer by the other. 
But the mode of payment is also deter- 
mined by the previous conduct of the 
parties. AIR 1958 Orissa 125 (130) (DB). 

(5) Where the course of conduct be- 
tween the parties has evolved a differ- 
ent mode of payment than that contem- 
plated by a statute, the obligor cannot be 


held to be defaulter if for no fault of 
his the obligee refuses to accept payment 
when payment is offered according to 
that mode. 1950 Trav-Co LR 434 (436) 
(DB). 

i6) It cannot be laid down as a gene- 
ral ruie that in order that it may be 
legal tender actual money must be pro- 
duced under all circumstances. If the 
creditor by his conduct dispenses with 
the production of the money, he cannot 
afterwards object that there was no 
valid tender. AIR 1952 Raj 72 (73). 

(7) A tender may be of a greater sum 
of money than the amount due. It is 
open to the creditor, in such case, to 
accept so much of it as is due and re- 
ject the rest. AIR 1949- Mad 535 (538) = 
ILR (1949) Mad 657 (DB). 

(3) A valid tender on a contract of 
debt is as much a performance and dis- 
charge of a debtor’s duty as an actual 
payment. AIR 1928 Cal 68 (79) = 55 Cal 
624 (DB). 

(9) A bona fide tender amounts to 
payment unless there is a suggestion 
that the applicant was not in a position 
to make the payment at the time when 
he filed the tender in Court. 1966 All LJ 
1108. 

(10) Offer of performance is not dis- 
charge of obligation. (1910) 20 Mad L 
Jour 709 (713) (DB). 

(11) Where payee does not agree to 
accept payment to third party as equi- 
valent to payment to himself there is no 
proper tender. AIR 1925 Lah 180 (181). 

(12) A formal tender is unnecessary 
when its refusal is quite evident. AIR 
1923 PC 26 (28)= 50 Ind App 41= 46 
Mad 108 ** 1949 Bur LR (HC) 58 (61) 
** AIR 1962 SC 77 (78)= (1961) 3 SCR 
579. (Sale with an agreement to re- 
purchase — Offer of repurchase by ven- 
dor — Purchaser repudiating agree- 
ment to reconvey — Formal tender of 
price by vendor not necessary. — AIR 
1955 Cal 101, Affirmed.) 

(13) Where condition in contract that 
notice should be given of arrival of 
goods is not essential part of it, failure 
to give such notice or mistake in notice 
given, is not breach of contract entitl- 
ing one party to avoid it — Nor can that 
notice by itself be deemed to be offer of 
performance within meaning of Sec. 38. 
Where on receipt of notice of arrival of 
goods, one party has to apply for deli- 
very of goods but fails to do so, he 
commits breach and is liable in damages. 
AIR 1916 Mad 1066 (1067) (DB). 

(14) Promisor, after he makes a tender 
is not responsible for non-performance 
and will not be required to pay interest 
from date of tender. (1910) 20 Mad L 
Jour 709 (713) (DB). 

(15) It would make no difference in 
principle whether the contract itself fix- 
ed a particular date as the date for per- 
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Section S8 Note 2 (contd.) 
formance or whether it gave the option 
to one of the parties to fix the date for 
the performance. When once the option 
is exercised and a date is fixed it is as 
if the contract Itself has lixed that date 
as the date for performance. AIK 
Mad 380 (387)= ILK (1053) Mad 4im 
(DB). 

(16) Where, according to the Kent 
Controller's Order the arrears of rc'iil 
have to be paid to the landlord on or 
l^fore a particular date, a mere re 
mittance of money order within the lime 
limit would not be a proper tender. The 
tenant must prove that the amount was 
actually taken to the landlord and olVer- 
ed to him for payment within the time 
limit. 1954 Ker L Tim 599 (GOI). 

(17) Where the vendor agrees to exe- 
cute a conveyance, without specifically 
agreeing also to have the conveyance re- 
gistered, even in such a case the agree- 
ment would not be fully performed un- 
til the vendor has done all that he is re- 
quired to do to have the document duly 
registered. This is because an agree- 
ment to execute a conveyance necessari- 
ly implies an agreement to execute a 
valid conveyance. AIR 1960 Mad 33 
(36)= (1959) 2 Mad LJ 324 (DB). 

3. Tender by cash. — (1) The cur- 

rency in any particular country must be 
determined by the law of that country 
and that law is naturally in terms 
limited to defining what is legal tender 
in that country. But when that is fixed 
by the local law, it determines what is 
the legal tender of that country for pur- 
poses . of transactions in any other 
country, so that a foreign Court will, 
when such questions come before it, give 
effect to the proper law of legal 
tender so determined. AIR 1938 I*C 26 
(32). 

(2) Agreement entered into in London 
— One party employed by the other in 
New Zealand on certain remuneration 
of f 700 sterling. The word, “sterling ” 
held, referred to English Currency and 
not to New Zealand one. AIR 1938 PC 
136 (138). 

(3) Where there is an obligation to pay 
a foreign unit of account, the form 
must be regulated by the municipal law 
of the country whose unit of account is 
in question and what would be a legal 
tender must depend upon the law in 
force at the time when the tender should 
have been made. AIR 1939 PC 74 (77). 

(4) Mortgage in one country covenant- 
ing repayment ' of given number of 
notes of different country — Ten- 
der of equivalent of such notes in .cur- 
rency of former country according to 
market rate im such country held pro- 
per. AIR 1943 PC 69 (71). 

(5) In the case of money claims, in 
order to stop the running of interest a 
tender before suit must be followed by 


pavinonl inln C'ourl. AIK li»32 Mad 109 
1 11 1) 5.'» Mad 458 (Dll). 

(6) 'rhe tender of a eheejue for (lie 
amount due i.s not a valid lender, e.s 
pecially when the elietjue tnulered eould 
j\ot be iieeeplt'tl by risuson o( llie 
defeet.s therein. (19.50) :iu Mv.s L.I 30 
(61) (DB). 

(7) Tender by cheque will be valid 
lender if the person to wiiom il i.s ten 
dered is willing U) receive i>avinenl by a 
ebeque. AIK 1929 Mad 230 (232i .52 
Mad 322 (DB) “ AIK 19.50 Boin p.i) 
(170) ILK (19.501 liom 7.50 (Dip. 

(3) A payment by cheipie to tlie lii'nt 
C’tmliMller to tlje ercdil t»r llu* landltntl 
is not payment in current coins *if the 
realm, till the chciiue is actually caslu»l 
into current coins and tlu* lasii is put 
into the !andlt>rd’s acconiit. AIK l!t.5l 
C'al 4.59 (459). 

(9) Debtor sending hawala to creditor 
to be presented to debtor's debtor aiul 
get payment - Creditor not presenting 
it due to his own laches -- Debtor's deb 
lor becoming insolvent - - Debt can be 
deemed sntislied. AIK 1936 H.ing 16-) 
(16.5) (DB). 

(10) Payment by voucher - Creditor 
accepting voucher and presenting it at 
treasury — Voucher not cashed dm* to 
niisLake of creditor in endorsing it 
Tender held valid. AIK 1933 All 1.5 (Kij 
(DB). 

(11) Valid lender of a debt can only 
be in the currency of tlie country whicli 
is recognised as legal tender. An in- 
sured cover cannot be treated as legal 
tender. The creditor is not bound to ac- 
cept the insured cover merely because it 
is insured for a sum larger than the debt 
due. AIR 1955 All 350 (351) (DB). 

4. Tender in part. — (1) Creditor is 

not bound to reduce costs of proceedings 
by accepting tender of part payment and 
thereby bringing suit within pecuniary 
jurisdiction of less costly tribunal. 
AIR 1939 Cal 131 (134)= ILR (1938) 2 Cal 
337. 

(2) Rule treating tender of part of 
debt .as nullity applies only when 
tenderer admits that more is due than 
is tendered. (1892) 16 Bom 141 (150). 

(3) Part payment is no valid tender 
— Its acceptance will not preclude a 
creditor from claiming the residue un- 
less under a condition of tender, he ac- 
cepted it in full discharge — If there are 
several distinct debts, the tenderer 
should make appropriation specific or 
it will not be good for any debt. AIR 
1923 Cal 527 (530) (DB). 

(4) Refusal of cheque on the ground 
that it was for less amount and not that 
it was not in cash is wrong — The ten- 
der is valid. AIR 1931 Bom 118 (120) = 
35 Bom 523 (DB). 

(5) Where tender made by the lessee 
is not for the full amount which was due 
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and the name of the sender is not dis- 
closed. the tender is invalid. AIR 1940 
Nag 140 (141). 

(6) Tender to be proper must be of 
whole amount due — This applies to 
rtiortgages also. AIR 1923 Oudh 241 
(242)= 26 Oudh Cas 59 (DB). 

(7) Tender of principal only where in- 
terest is expressly stipulated is not 
a proper tender. AIR 1916 Mad 1040 
(1040). 

(8) Mortgage deed providing for pay- 
ment by yearly instalments and also 
delivery of possession — Mortgagee held 
could not refuse tender of the yearly in- 
stalment on the ground of the breach 
of the condition for delivery of posses- 
sion. AIR 1923 PC 26 (28)= 50 Ind App 
41= 4G Mad 108. 

(9) Where only for one consideration, a 
party to contract undertakes to do num- 
ber of things which constitute only one 
contract, contract cannot be enforced 
piecemeal. AIR 1943 Nag 260 (269)^ 
ILR (1943) Nag 643. 

(10) Plaintiir, employee of defendant, 
claiming arrears of his remuneration De- 
fendant stating that amount due was 
much less than claimed and sending cross- 
cheque for amount found due in full 
satisfaction of his claim — PlaintilT ac- 
cepting cheque in part satisfaction and 
suing for balance — Held that if plain- 
till' was not willing to accept on terms 
proposed by defendant he should have 
returned cheque. 1948 Oudh WN 357 
(358) (DB). 

5. Tender must be unconditional. — ( 1 ) 
A tender to be elTective must be un- 
conditional and of the full amount due. 
AIR 1954 Mys 168 (169)= ILR (1954) 
Mys 423 (DB) 1968 MPLJ 451= 1968 
Jab L.I 556 (DB). 

(2) Incomplete or conditional tender is 
not equivalent to payment. AIR 1922 
PC 347 (349). 

(3) Deposit in Court not good if made 
with condition — But if accepted by 
Court and upon objection by decree- 
holder, petitioner withdrew condition, it 
cannot be held as invalid. AIR 1923 Pat 
418 (419, 420)= 2 Pat 534 (DB). 

(4) If the ofTer is accompanied by a 
condition which prevents it from be- 
ing perfect or complete in itself, it is 
not equivalent to payment, and the pro- 
misee is under no obligation to accept it. 
Where the plaintiff sends a single 
cheque for two items, only one of which 
was due at the time while the other 
was payable after some time the cheque 
being one and indivisible can be accept- 
ed as a whole or not at all. and hence 
the tender of one of the items by that 
cheque is not good and the promisee is 
therefore within his rights in rejecting 
it. AIR 1936 Lah 168 (175, 176) (DB). 

(5) Conditional tender of rent demand- 
ing receipt that tenant paying rent was 


kaimi raiyat is not good tender. AIR 
1919 Cal 332 (333). 

(6) Debtor tendering portion of debt 
and asking creditor to take that in full 
satisfaction — This is tender with condi- 
tion — Creditor is entitled to reject it. 
AIR 1924 Bom 264 (272) ** AIR 1954 Mys 
168 (169)= ILR (1954) Mys 423 (DB). 

(7) Sending of a cheque for a smaller 
amount than the amount claimed by 
creditor along with a letter to the effect 
that it was in ful) settlement does not 
amount to a discharge of the entire 
debt, nor does it amount to payment or 
tender of the amount on any corTdition 
that acceptance of that amount is in full 
and complete discharge of the entire 
debt. Further, the fact of keeping the 
cheque is not conclusive in law. AIR 
19G5 Cal 541 (545). 

(8) Where tenant tendered reduced 

amount of rent and interest on arrears, 
on plea that not having been in posses- 
sion of entire area he was entitled to 
abatement of rent, but no ground was 
made out for such abatement, tender is 
not good tender. (1914) 41 Cal 493 

(513)= 40 Ind App 223 (PC). 

(9) Tender is not valid pro tanto if 
larger sum is in fact due and if tender 
i.s accompanied by demand for cancella- 
tion and delivery of mortgage deed. 
AIR 1915 Mad 402 (404). 

(10) Tender of goods priced higher 
than at the contract price cannot be a 
performance of the contract. AIR 1922 
Mad 28 (30) (DB). 

(11) There cannot be tender or agree- 
ment to waive tender of unascertained 
sum. Offer to pay amount found due 
cn settlement of accounts if payee 
undertook to execute indemnity bond, is 
not valid tender. (1911) 34 Mad 320 (.322) 
(DB). 

(12) A tender made “under protest’* 
is not bad in law. Similarly the tender 
of more than what is due is also good 
AIR 1936 Lah 168 (175) (DB). 

[See however AIR 1953 Punj 70 (70 
(DB).] 

(13) However ready and willing to 
pay a party may have been, there will 
not be a tender in law unless there is, 
following the offer outside Court an 
unconditional deposit into the Court of 
money due. AIR 1957 Trav-Co 216 (217). 

(14) Where a party insists that before 
performance of his part of contract the 
other party complies with the condition 
which does not form part of the terms 
of contract, there is no free and volun- • 
tary tender. AIR 1960 Andh Pra 178 
(181) (DB). 

(15) It is always a question of inten- 
tion of parties whether a bill or not^ 
taken on account of a debt, operates as 
an absolute discharge of the debt or 
only as a conditional payment of it. 
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Generally speaking, bill or note can 
^ver go in discharge of a debt, unless 
It -Is of the contract that it shall 

be for, a mere promise to pay can- 
95^-5? regarded as an effective payment. 
(1962) 1 Ker LR 616 (618, 610) « 1962 

Ker LT 316. 

6. **Able and wHUng.** — (i) One of 

the requisites of a valid tender is that 
the party making the tender must al- 
ways be ready and willing to fulfil the 
obllgatiou whenever called upon, or, as 
it is otherwise expressed, a tender in 
order to be valid must be kept good 
In accordance with the requirements of 
the law. AIR 1928 Cal 874 (875) (DB). 
(Plea of tender is good only if it ac- 
companied by deposit in Court. It must 
not only allege that person raising plea 
is still ready.) 

(2) A person cannot be said to be able 
and willing to do what he has 
promised when he Is not In position to 
do the same. 1968 MPLJ 451= (1968) 
Jab LJ 556 (DB). 

(3) Offer made by promisor through 
solicitor to pay debt with interest due 
thereon on date of offer does not of it- 
self afford reasonable opportunity to 
promisee of ascertaining whether pro- 
misor is able and willing to perform his 
promise — Offer to representatives of 
creditors stands on same footing. AIR 
1939 Cal 131 (133)= ILR (1938) 2 Cal 
337. 

(4) Mere offer by postal'^ letter to tender 
expenses of sale and registration by 
vendee is not legal tender. AIR 1915 
Mad 546 (547) (DB). 

(5) Offer ,to perform — Must fulfil all 
requirements regarding delivery. AIR 
1918 Low Bur 97 (100). 

(6) In order to be considered to be 
ready and willing to deliver, a seller 
need not be in physical possession of the 
goods. AIR 1925 Med 971 (972) (DB). 

(7) Vendor to notify on arrival of 
goods from Mills and vendee to take 
delivery at vendor’s godowns — Vendor 
need not prove presence of goods at go- 
downs. AIR 1925 Mad 1290 (1291) (DB). 

(8) Contracts of purchase — Defend- 
ants offering to deliver goods to plaintiff 
^ough they themselves had not taken 
d^very from their own vendors — Plain- 
tiff refusing though repeatedly asked — 
Tender held valid and plaintiff held 
committed breach. AIR 1925 Mad 888 
(889). 

(9j Mere expression by letter of will- 
i ngn esfl or readiness to deliver is not 
proper offer nor willingness to. execute 
release deed without having document 
ready for delivery. AIR 1915 Mad 21Q 
(216)= 38 Mad 959 pB). 

^ (10) If a party Istt a^nosltlon to*nei^ 


(10) U a party is m apposition to*pei^ 
rm hu part €/l tiie contract anH ex- 
*688 his willingness tP pe rf o rm It, 
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either personally or through his agent, 
or representative, that is sufficient evi- 
ae*ice of readiness and willingness, 
tbou^n the offer of performance may not 
^ount to tender. AIR 1954 Cal 179 

(JOO)» 

(11) Before decreeing claim for speci- 
fic performance of contract for sale, it 
must be established that buyer was 
ready and wUling to carry out his part 
of contract. 1954 All WR (HC) 448 
(448). 

(12) Where an employee is ever ready 
and willing to perform his part of the 
contract, his services cannot be terminat- 
ed before the expiry of the contract 
^rlod unless the employee is at fault. 

(145)= ILR 

(1957) Madh Pra 40 (DB). 

7. Rea^^ble opportunity of inspec. 
tioiis~ ( 1 ) Section 38 only reouires rea- 
sonable opportunity to be given to 
buyer to examine goods sold. AIR 1918 

** 1927 Mad 62 

*♦ air 1925 Mad 1168 (1171) 
(DB). (Promisor Is imder no obligation 
to prove identity of goods.) 

(2) Natural place of inspection is 
place of delivery unless such place of 
Ins^ction is postponed to another desti- 
nation to vendor’s knowledge and inspec- 
tion at that place is unsuitable or unrea- 
soijable. AIR 1932 Cal 879 (883)= 59 
wal 928« 

Though joint survey would be, by 
Itself, reasonable opportunity, yet it is 
not essential element to constitute rea- 
sonable opportunity. Also it cannot be 
talcen that purchaser is entitled to con- 
tlnue inspecting and examining goods 
^til expiration of period for delivery 
Reasonable opportunity afforded for exa- 
mination is reasonable limit alike for 

purchaser. (1881-82) 6 Bom 
(Period of twenty-four 
hours held to be reasonable opportunity.) 

(4) Vendor not bound to see that pur- 
^aser takes delivery in time when he 
has accepted tender of delivery and 

& = 

money locked up In box 
^ case, which other 
^ allowed to open is not 
tender and plea of tender as 
to action is Incomplete unless 
accompanied by tender in Court atr 

'T “ M Mad''°959"*(D^'' 

one of Joint promisees.— 
nrtt ® single promisee are 

"Malt. ‘ ^ 

nJ^l PL mortgagee are not 

Jotot promisees within Sec. 38 Re- 

cel^ by TO-assignee of his share of 
mortgage debt, to not on behalf of others 
His liability to account for 

cannot iS^Sfort^ 

AIR 1939 Mad 818 (822) (DB). 


626 [S 39] 


[The Indian] Contract Act^ 1872 
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a contract has refused to perform, or disabled himself from performing, his pro- 


Seetion 38 — Note 8 (contd.) 

(31 Mortgagees must be regarded, im- 
less contrary is shown, as to be in posi- 
tion of tenants-in-common. Payment to 
one of two mortgagees is not discharge 
of mortgagor’s liability to the other. 
AIR 1921 Pat 27 (28)= 5 Pat L Jour 376 
(DB) *• AIR 1918 Low Bur 19 (21)= 3 

Upp Bur Rul 42. 

(4) Section 38 deals with the conse- 
quences which flow from an offer of 
performance which has been refused 
but does not deal with the legal conse- 
quences of the offer which has been ac- 
cepted. The section is, therefore, not 
helpful in deciding the question whether 
payment to one of joint creditors is 
binding on the other creditors. AIR 
1948 Nag 279 (282)= ILR (1947) Nag 553 
(DB) ILR (1953) 3 Raj 318 (327) 

** AIR 1945 All 311 (315, 316)= ILR 

(1945) All 165 (DB). (Particularly so 
if it is not bona fide and is either collu- 
sive or fraudulent.) ** AIR 1917 Lah 
443 (445. 446)= 1917 Pun Re No. 68 

(FB). (Payment of mortgage money to 
one of several co-mortgagees, without 
consent of other mortgagees is not dis- 
charge that will bind all mortgagees. 
Section does not deal with case of offer 
accepted by one of several joint pro- 
misees but refers only to case of offer 
which has been rejected.) *• AIR 1914 
All 518 (518) (DB). 

[See also AIR 1928 Bom 420 (421) (DB). 
(Collusive and fraudulent payment of 
rent to one does not mean payment to 
whole body of landlords.) ** (1912) 35 
Mad 685 (687) (DB). (Do.)] 

[But see (’13) 36 Mad 544 (545) (FB) 
** AIR 1957 Madh Pra 5 (6) ** AIR 1954 
Mad 473 (475) (DB) *• AIR 1937 

All 527 (527). (Payment of rent to one 
co-sharer gives valid discharge.) AIR 
1925 Mad 261 (263) = 48 Mad 693 (DB) 
** (’23) 73 Ind Cas 682 (687) (Pesh). (In 
absence of fraud or intention to defeat 
rights of other mortgagees payment to 
one of the several joint mortgagees dis- 
charges the mortgagor.) ♦♦ (1909) 1 Ind 
Cas 219 (219) (DB) (Mad). (Payment to 
one of joint mortgagees discharges 
mortgagor.) ** 1893 Pun Re No. 60, p. 
267 (271) (DB). (Adult co-owner of 
house is competent to demand rent pay- 
able jointly to himself and to minor 
co-owners, and grant valid discharge, 
so as to bind minors.)] 

(5) Obiter — Acceptance by one of 
joint promisees absolves debtor from lia- 
bility to the other where postal money 
order is addressed to both. AIR 1923 AU 
465 (466). 

9. Refusal or acceptance of offer. — 

(1) Mortgagee’s reply to equity of re- 
demption that no tender need be made 
as mortgagor’s right has vested in him 


out also mentioning the amount due on 
the mortgage, is not a refusal of a 
tender, so as to stop running of interest. 
air 1923 PC 26 (28) = 46 Mad 108 = 
50 Ind App 41. 

(2) Interest ceases to run when valid 
^nder is improperly refused. AIR 1926 

** 1955 All 350 

351 (DB) ** AIR 1929 Mad 230 

(232) = 52 Mad 322 (DB). (Creditor is 
estopped from disputing validity of 
tender on ground that it was by cheque.) 
*• (1911) 34 Mad 320 (322) (DB) ♦* (’09) 
10 Cal L Jour 538 (541) (DB). (It does 
not, however, extinguish indebtedness.) 
•* (1907) 34 Cal 305 (323) (DB). 

( 3 ) Debtor ready to pay dues under 
Contract-Creditor dead — No legal re- 
presentative — Interest ceases to run 

r ^ proper representative 

giving valid discharge. (1908) 
4 Mad L Tim 335 (339). 

(4) Where in execution proceedings 
a decree was tried to be executed on 
the ground of default in paying the 
instalment due, and it was found that 
the judgment-debtor had tendered the 
^ount due which was refused by the 
decree-holder, it was held that the ten- 
der was valid and operated to invalid 

immediate execution of decree. AIR 

= 25 Pat 451 (OT). 

(5) Where A makes an offer of perfor- 
n^nce to B, the promisee, but the 
offer is not accepted by B, A is not res- 
l^nsible for the non-performance within 
the meaning of Section 38, nor does he 
thereby lose his primary rights under 

1958 Andh Pra 504 
(507) = ILR (1958) Andh Pra 120 (DB). 

10. Waiver of tender. — (i) An objec- 
tion to the form of a tender may be 
waived by the creditor either expressly 
or unpliedly. If the creditor rejects the 
tender on other groimds he is deemed to 
have Waived the objection as to the 
form of tender. AIR 1949 Mad 535 (538) 
= ILR (1949) Mad 657 (DB). 

(2) Contract of repurchase — Produc- 
tion of cash only is strict compliance 
but vendee’s conduct may amount to 
dispensation with literal compliance. 
AIR 1925 Oudh 533 (534) (DB). 

SECTION 39 — STNOPSIS 

1. Scope and applicability. 

2. **Disabled himself from perfermieg.” 

3. “In its entirety.” 

4. “Promisee may put au end te the 

contract.” 

5. Waiver. 

6. Promisor’s insolvency — Effect, 

7. Contract of service. 

8. Compensation for breach. 

9. Rescission — Plaintiff’s default — 

Effect. 

19. Restitution. 
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®°*^®*y* promise© may put an end to the contract, unless he has 
sigmlled, by words or conduct, his acquiescence, in its continuance. 

Illustrations 

W A. a singer, enters into a contract with B, the manager of a theatre, to sine at 

during the next two months, and B engages to 
™pces for each night's performance. On the sixth night A wilfully absents 
herself from the theatre. B is at liberty to put an end to the contract. 

ui ^ * singer, enters into a contract with B, the manager of a theatre, to sine at 
^ the^ two mghts in every week during the next two months, and B engages to pay 

^ A wilfully absents her- 

self. With Ae assent of B, A smgs on the seventh night B has signified his acquies- 

^ce in the continuance of the contract, and cannot now put an end to it but is en- 

btled to compensation for the damage sustained by him through A's failure to sine on 
the sixth nignr, ^ 


Section 39 (contd.) 

1* Seope and applicability. — (i) Sec- 
tmn 39, Contract Act, applies to cases 
of what are called “executory" con- 
tracts and not to “executed" contracts. 
Am 1944 Pat 3 (5) = 22 Pat 306 (DB) 
•• AIR 1957 Pat 408 (412) *• AIR 1953 
380 (386) = ILR (1953) Mad 488 

(DS) • 

(2) Section 39 does not apply to trans- 
action which is an actual conveyance of 
immovable property. (1877-78) 2 Bom 
M7 (548) (DB) ** AIR 1917 Pat 514 
(515) = 2 Pat L Jour 168 (DB) •• (1912) 
34 All 273 (277) (DB). 

,jLSee also AIR 1930 All 506 (598) 

(DB) .1 

(3) The word “anticipatory” nowhere 
occurs in the section. This section ap- 
ices to all breaches which occur before 
the expiry of the last date on which 
the contract can be performed in the 
whole or in part though it also covers 
^ earlier breaches. AIR 1927 Lah 693 
(695, 696) = 8 Lah 501 (DB). 

(4) Section 39 only enacts what was 
Mie law in England and the law in 
Ihdia before the Act was passed. The 
}*l'^*’®tion (a) is not quite happy and 

to lead to misapprehension. 
(1879) 4 Cal 252 (256) (DB). 

Remedy in Section 39 is not only 
remedy to party who has done his part 
of contract; he can also sue other party 
y recover debt, arising from part ef 
done by him. (1910) 34 Bom 192 

(6) A party to a contract is entitled 
to have it performed In its entirety} a 
of a part is a breach of the con- 
jract a n d, unless the parties waive the 

contract is at an end. AIR 
1919 Mad 379 (382) (DB). 

3. /^Disabled himself from performing.** 

(1) Where a party has by Htg own 
conduct made it impossible for himself 

his contract in its entirety 
the stipulated time, the other 
PBrty is legally entitled to pitt an end to 
me^ contract without incurring any 
SSn^^tor^dMiages. (1931) 32 Pun LR 


(2) East Africa Order, 1897, Part IV, 
Art. 11 (b) — Party boimd to convey 
timber by wagons, selling off wagons 
and oxen and disabling himself from 
performing his promise in its entirety 
— Promisee may put an end to the 
contract. AIR 1919 PC 190 (192). 

(3) Where a widow enters into a com- 
promise with the sole person entitled 
to the estate, whereby she obtains a 
Irie ertate in the property on condition 
that she would not exercise the right of 
adoption conferred by her husband, she 
cannot take any advantage under the 
compromise if subsequently she adopts 
in pursuance of the authority of her 

h^band. AIR 1927 Oudh 265 (275) 
(DB). 

(4) Contract of affreightment — De- 
mand by shipper for space as per terms 
of contract — Fact that shipper had 
no goods to ship and was attempting to 
obtain advantage due to rise in freight 
dees not entitle the shipowner to repudi- 
ate the contract — On the date of 
demand it cannot be said that shipper 
had disabled himself from performing 
his part of the contract under Section 
39. AIR 1941 Sind 146 (150). 

(5) Party not to cut trees more th an 
he had paid for — Cutting in breach — 
Promisee entitled to rescind. AIR 1922 

259 (263) = 25 Oudh Cas 169 

(DB)« 

(0) The defendant agreed to sell to 
pl^tlff property, for a certain sum 
which he had received from plaintiff, 
after buying the property at an auction 
sale. The defendant bought it, but by 
cellusion with a third person put it out 
of his power to perform his part of 
the contract. The plaintiff sued for the 
refund of his money — Held, that a suit 
lay for cancellation of the contract 
wder Section 39, and was triable by 
Small Cause Court for the refund of the 
amount. AIR 1929 All 62 (62). 

(7) Agreement between landlord and 
tenant — Tenant to use specified area 
fer grove — Tenant breaking condition 
by using small portion for other pur- 
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Section 39 — Note 2 (conid.) 
poses — Zamindar is entitled to eject 
the tenant if he had not acquiesced in 
the breach. AIR 1928 All 117 (118). 

(8) When the vendor is not in a 
position to give possession of the pro- 
perty agreed to be sold by him to the 
purchaser, the purchaser will be entitled 
by virtue of Section 55 (1), T. P. Act 
and under Section 39 to rescind the 
contract and claim the advance that 
has been paid. AIR 1951 Mad 470 (471). 

(9) In absence of service rules, em- 
ployer is entitled to put an end to the 
contract of employment for long con- 
tinued absence without leave as in that 
case, employee would be deemed to 
have refused to perform his part of 
the contract or disabled himself from 
performing his part. AIR 1962 Pat 452 
(456j = 1962 BLJR 519 (DB). 

3. “In its entirety”. — (I) Right of 
rescission arises only when other party 
fails to perform contract in its entirety. 
(1912) 6 Sind LR 103 (106) (DB). 

(2) Where the question is whether 

the one party is set free by the action 
of the other, the real matter for con- 
sideration is whether the acts or con- 
duct of the one do or do not amount 
to an intimation of an intention to 
abandon and altogether refuse perform- 
ance of the contract. (1906) 33 Cal 477 
(482) (SB). (Freeth v. Burr, (1874) 9 

CP 208 Applied.) ** AIR 1966 Mys 154 
(156) = (1965) 1 Mys LJ 442 (DB). (Suit 
for specific performance of agreement — 
Plea of abandonment of agreement by 
plaintiff — Burden of proving abandon- 
ment is on defendant.) 

(3) Repudiation must be total, abso- 

lute and clear. AIR 1924 Bom 247 (251) 
= 47 Bom 924 •* AIR 1931 Rang 126 

(126). 

(4) Where there was contract to de- 
liver goods in two instalments and 
plaintiil' failed to teoder for, or take 
delivery of, first instalment although 
market was in his favour, but, as 
regards second instalment, made tender 
which defendants refused to recognise 
because of such failure, held, under 
circumstances, conduct of plalntifT had 
not amounted to renunciation, to ab- 
solute refusal to perform contract, such 
as would amount to rescission and 
therefore defendant could not accept it 
as reason for not performing his part. 
(1906) 33 Cal 477 (482, 484) (SB). 

(5) Where a party to a contract com- 
plains about delay in carrying out the 
contract and protest again^ the other 
party’s right to put an end to it, it 
cannot amount to a refusal to perform. 
AIR 1924 Cal 427 (431) (DB). 

(6) Mortgagee failing to pay part of 
the consideration — Section 39 does not 
apply. AIR 1930 All 506 (508) (DB) •* 
AIR 1927 Oudh 527 (527) (DB) (1907) 


10 Oudh Cas 69 (75, 76) (DB). (Mort- 
gagor can sue mortgagee for damages 
for non-performance of contract where 
mortgagee undertook to pay off prior 
mortgagee with part of consideration 
left with him.) *• (1906) 10 Cal WN 932 
(933) (DB). 

[But see 1906 Pun Re No. 103 n 
363 (366) (DB). (Mortgage - Part of 
coiuicl6ration left with mortgagee who 
xin^rtook to pay off prior encunibrance 
with It — Default by mortgagee — Mort- 
gage contract never came Into existence 
owing to non-payment of consideration 
as agreed — Even if there was a com- 
pleted contract it came to end owing 
to mortgagee’s default to carry out its 
terms. This was a case of rescission 
under Section 39 — Mortgagee cannot 

** ^18^5) 18 Mad 120 
(127). (Mortgage — Part of considera- 
tion left with mortgagee to pay prior 
mortgagee — Default— Held, that mort- 
gagor was entitled to cancel the mort- 
gage under Section 39, but mortgagor 
was bound to give up the benefit he 

~ Mortgagee was not en- 
titled to treat the mortgage as one in 
force for the sum already received.)] 

(7) Property mortgaged for 15 years 
in consid6r3tion of mortgsgGe pBiying 
mortgagor's decree-holder — Mortgagee 
making default, mortgagor pays off 
decree-holder — Mortgagor entitled to 
redeem before expiry of 15 years as 
mortgagee breaks condition. AIR 1927 
Oudh 12 (14) = 2 Luck 279 (DB). 


(8) Contract for supply of goods con- 
tained condition regarding cash pay- 
ment on delivery of railway receipts 
but credit had for long been allowed to 
purchaser — Rescission of contract on 
ground of purchaser’s refusal to pay 
cash on one occasion cannot be sustained 
imder S. 39. AIR 1914 Lah 298 (301) « 
1914 Pun Re No. 63, p. 214 (DB). 

(9) Defendant in Madras agreed to 
take goods to be supplied by plaintiffs 
by monthly shipments from England. 
There was alro proviso in agreement 
by which plaintiffs were excused from 
monthly shipments if space in qbipa 
sailing for Madras was not available. 
Second shipment was not made within 
one month from first, though ship was 
available few days earlier for such 
shipment. Defendant having rescinded 
contract, plaintiffs sued him for 
damages for non-acceptance: Held, rea- 
sonable construction was that Imerv^ 
contemplated by parties to agreement 
was not precisely one month or 30 days, 
but one month more or less, regard bfr- 
ing had to time which it may be rea- 
sonable to allow to plaintiff to find 
steamer available for required shlpm^ti 
and that, plaintiffs having failed to 
make second shipment 1^ steamer 

was available, defendant was entitled 



fFhe Indian] Oontraot Aot» 187S 


[S 39 N 3] 620 


Seeilon 39 — Note 8 (oontd.) 
to rescind contract. (1895) 18 Mad 6S 
(70, 72) (DB). 

(10) The defendants who contracted 
to purchase 25 bales of yarn from the 
plaintiff and take delivery of the bales 
one day after notice of arrival, took 
delivery of three bales and did not take 
delivery of seven bales, though notice 
weis given about their arrival as well. 
The plaintiffs treated this as a repudi- 
ation of the entire contract and did not 
give notice of arrival as regards the 
remaining 15 bales. In a suit by plain- 
tiffs for damages for breach of contract 
in respect of 22 bales, held, the plain- 
tiffs were not entitled to treat the con- 
duct of the defendant as a repudiation 
of the entire contract and were bound 
to give the notice. AIR 1925 Mad 1290 
(1291) (DB). 


(11) Talking of refusing to perform 
but asking for further Information and 
speaking of sending definite reply when 
it arrives is no repudiation. AIR 1922 
Mad 28 (29) (DB). 

(12) Unreasonable postponement will 
entitle vendor to terminate contract 
for sale of land. AIR 1921 Mad 141 
(142) (DB). 


(13) Where, in contract, under which 
defendants agreed to deliver certain 
goods to plaintiffs, to be paid for, on 
delivery, defendants made part delivery 
for which, however, plaintiffs declined 
to pay until certain cross claims of 
theirs had been adjusted, and defen- 
dants, thereupon, refused to deliver re- 
mainder and cancelled contract, it was 
held that there was not such refusal on 
part of plaintiffs to perform their part 
of contract as to entitle defendants to 
rescind under Section 39. (1879) 4 Cal 
252 (258) (DB). 

(14) Contract for sale — Vendor vm- 
able to make out good title — Vendee 
can repudiate contract under Section 39 
or treat the case as one of want of 
mutuality. AIR 1927 Bom 195 (202. 203) 
« 51 Bom 247 (DB). 

(15) Sale of house — Possession not 
delivered forthwith — Vendee can re- 
scind contract. 1932 Mad WN 122 (125) 
(DB). 


(18) Agreement by B to supply goods 
to A — Ready delivery within one week 
— Delivery of all the goods within one 
week not asked for by A — A held had 
impliedly refused to perform the con- 
tract in its entirety, and Section 39 ai^- 
plied. (1911) 10 Ind Cas 18 (20) (Oudh). 

(17) Promise of indemnity is an im- 

E Ued term of the contract of agency, 
ence the refusal of the principal to 
indemnify the agent for any act done 
^ ^’m in the course of agency, justifles 
aim to rescind the contract of agency 
under Section 39. AIR 1915 Sind SO (82) 
M 0 Sind LR 77 (DB). 


(18) Parties to a contract agreeing to 
substitute old contract by a new one, 
by payment cash down of Rs. 500 and 
by execution and registration of a 
mortgage bond for balance — Cash not 
paid — Assuming that registration 
receipt was offered to promisee and he 
refused to accept it, held that promisor 
refused to perform his part of the con- 
tract in its entirety as cash payment 
was part of agreement of passing liabi- 
lity for balance on mortgage bond — 
Section 39 applied and parties were rele- 
gated to their own position under the 
old contract — There was no novation 
imder Section 62. AIR 1940 Pat 121 
(124) (DB). 

(19) Promisee is not bound to accept 
part performance. (1921) 3 Lah L Jour 
141 (144) (DB). 

(20) The party repudiating the con- 
tract is entitled before the date fixed 
for completion of the contract to with- 
draw his repudiation, unless and until 
the other party has accepted the re- 
pudiation and elected to treat the con- 
tract as terminated, and to insist upon 
the contract being performed in its 
entirety. AIR 1925 Lah 217 (220) = 5 
Lah 497 (DB) ** AIR 1927 Lah 693 (695, 
696) = 8 Lah 501 (DB) *• AIR 1963 
Pat 254 (260). 

(21) Under a contract for sale, yarn 
to be delivered on steamer at Madras in 
July, August and September, in three 
shipments — No yarn shipped in July 
and August, but ten bales shipped to- 
gether in September — Defendant not 
complaining of even delays in deliveries 
but just before tender of the goods 
gave notice to plaintiffs of his intention 
to put an end to entire contract — De- 
fendant was not entitled to rescind en- 
tire contract but plaintiffs should be 
awarded damages in respect of the 
bales allocated for the September ship- 
ment. AIR 1921 Mad 675 (676) (DB). 

(22) Tripartite agreement under which 
C agreed to take over A’s liabilities to 
B on several accounts — Agreement to 
be given effect by entering into four 
different transactions — All transactions 
separate — Repudiation by B of three 
transactions does not affect validity of 
one which is duly completed. AIR 1950 
FC 21 (38) = 1949 FCR 441. (AIR 1947 
Bom 217, Reversed.) 

(23) An agreement can be repudiated 
either by words expressive of an inten- 
tion not to perform the contract or the 
conduct from which the said intention 
can be gathered. Mere failure to per- 
form a contract without more cannot be 
said to be a repudiation of it. AIR 1953 
Mad 300 (306) = ILR (1953) Mad 831. 

(24) Where by the collapse of the 
chltty, the stakeholder disables himself 
from performing bis promise in its en- 
tirety the suhacriber to the chltty who 
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Section 39 — Note 3 (contd.) 
has made a successful bid at an auction 
is entitled to go back to his right to 
claim the paid up subscriptions. ILR 
(1951) Trav-Co 685 (688, 689) (DB). 

(25) Where there has been a renuncia- 
tion or disclaimer of a contract, the re- 
nunciation or disclaimer takes place 
when and where it is communicated to 
the other party to the contract. AIR 
1956 Nag 118 (120) = ILR (1955) Nag 

722 ** AIR 1949 Pat 270 (276) = 27 Pat 

723 (DB). 

(26) Contract for sale of property — 
No vacant possession of property in 
possession of tenants possible — Vendee 
can rescind contract. AIR 1960 Punj 51 
(53). (Auction purchaser informed of 
occupation of portion of property by 
tenants, in the course of bidding, can- 
not rescind the sale on ground that no 
vacant possession is given.) ** AIR 1964 
Raj 240 (240. 241) = 1964 Raj LW 225. 

(27) Insistence of buyer on perform- 
ance of condition not forming part of 
contract — It amounts to refusal to per- 
form promise — Seller can put an end 
to the contract. AIR 1960 Andh Pra 178 
(181) (DB). 

(28) Where the contract was for the 

supply of 19 bales of yarn in the man- 
ner indicated in the contract but what 
was delivered was only 14 bales and 
even then the said 14 bales were not 
sent in the manner Indicated in the 
contract, it was held that the seller had 
not performed the contract. AIR 1958 
Mys 10 (13) = 35 Mys LJ 221 (DB) *• 
AIR 1968 Ker 310 (312, 313) = 1968 Ker 
LJ 635 (DB). (Contract of sale of 

cotton of “Hubli Jayadhar’ variety — 
Actual supply made of Indian Cotton 
- - Breach of contract held, was breach 
of condition — Buyer entitled to repu- 
diate contract.) 

(29) Contract of employment — Change 
in essential terms of contract by em- 
ployer — Held, change amounted to re- 
fusal by employer to perform previous 
contract in its entirety and employee 
could put an end to it and sue for 
breach. 1968 MPLJ 846 = 1969 Jab LJ 
37. (AIR 1943 PC 34, Foil.) 

(30) If a contract is validly cancelled 

by the lessor, the motive behind the 
action even if bad would not convert 
it into an illegal act and furnish a 
cause of action to the lessee under the 
contract to sue for damages or compen- 
sation for breach of contract. Motive is 
absolutely irrelevant. AIR 1959 Andh Pra 
551 (554) (DB). (1892 AC 25 and 1942 

AC 435, Rel. on.) 

(31) It is open to canvass the grounds 
urged in justification of a cancellation of 
a contract in a Court of law. It is quite 
competent for a Court to review bona 
hdes, go into the motive underlying such 


^ action and if the Court is satisfied 
that they are inadequate or insufficient 
It will set them aside. AIR 1959 Andh 
Pra 551 (559) (DB). 


{ 0^1 r»aiiee mixing nis own goods — 
Offer to return goods without sorting 
out such goods — Bailor is entitled to 
refuse delivery in toto and claim com- 

for conversion. (1961) 27 Cut 


^ntract. — ( 1 ) Repudiation by pro- 
misor before time of performance — 
Promisee may at once accept repudia- 
tion and bring his action as on a breach 
of it, or he may treat notice of intention 
as inoperative and await the time for 
performance and then hold the other 
party responsible for all the conse- 
quences of non-performance — Contract 
IS not necessarily broken by the mere 
notice of intention to break the con- 
tract. AIR 1926 Mad 778 (781) = 49 

^AR\ ** Mad 528 

546) (DB) ILR (1948) 2 Cal 11 (47). 
iWh^e the repudiation is not accept- 
the party rejecting the repudiation, 
has no cause of action for maintaining 
?. damages before the expiry of 

me time of performance.) ♦* AIR 1925 

^220) = 5 Lah 497 (DB) ** 

(189) (DB) ** (1863) 
(163) •* 1963 All WR 
(HC) 580 *• AIR 1959 Madh Pra 38 = 
1959 MPLJ 85 (DB). 


(2) Where the promisee treats the 
notiee of intention of promisor not to 
perform the contract as inoperative, the 
pronusee keeps the contract alive for 
the benefit of the other party as well as 
his own, he remains subject to all his 
own obligations and liabilities under it, 
md enables the other party not only 
to complete the contract, if so advised 
notwith^anding his previous repudia- 
tion of it, but also to take advantage of 
any supervening circumstance which 
would justify him in declining to com- 
plete it. AIR 1926 Mad 778 (781) = 49 
Mad 781 (DB) *• AIR 1922 Bom 303 
(312) = 46 Bom 489 (DB) •• 1911-1 
Mad WN 265 (266) (DB). 


(3) Where in a contract for delivery 
of goods by instalments there * was de- 
fault in respect of delivery of certain 
instalments and the buyer did not re- 
scind the contract the contract remain- 
ed subsisting both for the benefit of the 
buyer and also for the benefit of seller. 
(1965) 4 LR 663 (Mys) *• 1963 All WR 
(HC) 580. 

(4) Repudiation before time of per- 
formance — Acceptance determines tiie 
contract — Party repudiating cannot 
turn round and insist on performance or 
sue for damages for non-performance. 
AIR 1925 Lah 217 (220) » 5 Lah 497 
(DB). 
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Section 39 — Note 4 (contd.) 

(4a) Per A. P. Sen, J. — An employee 
•uomittlns his resignation from service 
— > Resignation, unless accepted by the 
employer, does not operate as discharg- 
ing the contract by brin ging it lawfully 
to an end. 1969 MFWR ^7 = 1969 

MPLJ 979 ^ 1969 Jab LJ 868 (902). 

((1900) 2 Bom LR 790, ReUed on.) 


(5) Where one party to contract has 
not merely offered to cancel the contract 
but has definitely expressed an unalter, 
able resolve to refuse to perform it. the 
other party to the contract may accept 
the termination several months after 
the offer after making vain efforts to 
induce the buyer to change his mind. 
This is to be distinguished from the case 
where one party to a contract makes a 
definite offer to put an end to the con- 
tract and that offer has been definitely 
reje^ed by the other party, in which 
case it will not be open to the latter 
party to cancel the contract several 
months 2 ifterwards by merely accepting 
the offer to terminate the contract. AIR 
1925 Lah 217 (220) = 5 Lah 497 (DB) 


(9) On renunciation of a contract by 
one party, the other party will be justi- 
fied in regarding himself as discharged 
from all Uability. AIR 1916 Cal 136 (147) 

— 43 Cal 790 (DB). 

(7) A, party to contract informing 
his intention not to perform contract to 
B, the other party to contract — Con- 
tract terminates when B exercises his 
option of treating the contract as can- 
celled, and so, breach takes place when 
A receives letter of cancellation, AIR 
1934 All 740 (764) = 56 All 828 (DB). 
(Reversed on a different point in AIR 
1938 PC 1C5.) 

(8) Contract for sale — Defect in 
vendor’s tttle — Vendee cannot be com- 
pelled to rescind contract or accept the 
title without investigation. AIR 1920 
Mad 859 (861) (DB). 

(9) Contract for lease of toll — De- 
fault by contractor in payment gf kist 

— Re-sale of toll — Sale postponed for 
want of bidders — Subsequent sale and 
suit for loss incurred — Held, that 
notice of re-sale put an end to contract 

— Section 39 applied and not Sections 
107 and 63 — Limitation for suit for 
loss ran from date of re-sale and not 
date of actual sale. AIR 1933 Mad 704 
(706). 

(10) Per Scott C. J. — The fact that 
party to cxmtract under Section 39, 
when other side has refused to perform 
it, may put an end to it and sue for 
compensation for breach, does not ob- 
Uge him to take that course at his peril; 
he may, if be prefers it, sue to recover 
Miy debt due to him which heis arisen 
vom his execution of his part of ccxu 
tract (1910) 94 Bom 192 (198) (DB). 


( 11 ) Repudiation of the contract by 
one of several joint promisors entitles 
the promisee to rescind the contract as 
against others. (1909) 19 Mad L Jour 
28 (31) (DB). 

(12) The renunciation of a contract by 
one of the parties before the time of 
performance does not of itself put an 
end to the contract; there must be two 
parties to a rescission. AIR 1952 Bilas- 
pur 6 (8) •• AIR 1965 Ker 187 = 1964 
Ker LT 546 *• AIR 1963 Andh Pra 370 
(373) = (1962) 2 Andh WR 442 *• AIR 
1963 Pat 254 (260) (DB). 

(13) Failure to fulfil an obligation 
under Clause (1) of Section 55. Trans- 
fer of Property Act amounts to a refusal 
to perform the contract for sale within 
the meaning of Section 39 and will 
entitle the other party to repudiate or 
to put an end to the contract. AIR 1957 
Madh B 23 (26). 

(14) Where a seller agrees to sell a 
certain property at price agreed to by 
the buyer and the buyer is put in pos- 
session of the property and the buyer 
fails to execute a sale deed, a notice 
given by the seller to the effect that if 
the buyer fails to pay the price within 
eight days the seller will put an end 
to the contract entitles the seller to 
rescind the contract and resell the pro- 
perty. ILR (1952) Madh B 410 (415, 416). 

AIR 1960 Andh Pra 178 (182, 184} 
(DB). 

(15) Breach of the substituted agree- 
ment does not revive what has been dis- 
charged. Further complaint must be 
founded on the substituted agreement 
and not on the original contract. If the 
substituted agreement is put an end to 
under Section 39 of the Act on account 
of such breaches, the original contract 
is not tnereby revived. AIR 1953 Cal 
642 (645). 

(16) New agreement substituting old 
one — Agreement not relating merely 
to mode of payment — First part of 
agreement acted upon by promisors — 
Second part not fulfilled — Promisee 
cannot repudiate whole agreement. AIR 
1969 Raj 278 (279) = 1969 Raj LW 343. 

(17) The Film distributors agreed to 
release a picture for exhibition to one 
theatre on a particular date. But later 
on the distributors wanted to postpone 
the exhibition of that picture at the said 
theatre. They informed the theatre by 
a letter that it was not possible to exhi- 
bit the picture at the theatre on the 
date agreed. It was held that the letter 
amounted to repudiation of the contract 
and the other party had a right to can- 
cel the contract. AIR 1953 Trav-Co 90 
(97. 98) = ILR (1952) Trav-Co 823 (DB). 

(18) Where a contract is repudiated, 
it survives for the purpose of measuring 
the claims artsing out of the breach and 
the arbitration clause contained in it 
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Section 39 — Note 4 (contd.) 
survives for deter mining the mode of 
settlement of the claims. The repudiat- 
ing party is not prevented from invoking 
the arbitration clause in the contract 
for the purpose of settling all questions 
to which his repudiation has given rise. 
It is not correct to say that the arbi- 
tration clause will not be given effect 
to when the contract is ended by some- 
thing de hors the agreement. AIR 1947 
Sind 57 (58). 

(19) In a C. I. F. Contract the buyer 
must accept the documents which repre- 
sent the goods. Refusal to accept docu- 
ments amounts to a breach of the con- 
tract. The seller, on refusal can treat 
the contract as at an end and sue for 
damages. AIR 1954 Mad 268 (270) *=> 
ILR (1953) Mad 1159 (DB). 

(20) Where no part of the contract 
remains unfulfilled, it cannot be sug- 
gested that the contract is continued in 
terms of Section 39. 1953 AMLJ 136 
(137). 

(21) Judgment-debtor executing de- 
cree obtained by him against decree- 
holder — Claim under decree wiped off 
by adjustment — No right accrues to 
decree-holder to enforce his decree on 
account of action of the decree-holder. 
AIR 1966 All 556 (558) = 1966 All LJ 
1133. 

5. Waiver. — ( 1 ) Promisor refusing to 
perform his part of the contract in its 
entirety — Promisee not rescinding con- 
tract but acquiescing in its performance 
— Promisee not entitled to demand 
price under the contract before the date 
due under the contract. AIR 1925 PC 
188 ri93). 

(l-a) Contract to construct building on 
land within 2 years — Resumption of* 
land if there was breach of the condi- 
tion — Breach of contract — Acquies- 
cence in breach for 12 years — Pre- 
sumption that the right of resumption 
was waived. AIR 1969 Mys 310 (311) = 
(1969) 1 Mys LJ 237. 

(2) Legatee agreeing to pay guzara to 
testator from date of execution of will 

— Will executed — Legatee making de- 
fault in paimient of guzara — Will not 
be revoked by testator — L^gal represen- 
tatives of testator cannot revoke will 
and rescind contract. AIR 1946 Ou^ 
193 (209, 210) = 21 Luck 314 (DB). 

(3) Mortgage suit — Preliminary de- 
cree — Subsequent agreement — Plalzi- 
tiff agreeing to take property at valua- 
tion less than amount fixed by preli- 
minary decree — Judgment-debtor 
agreehig to pay additional sum — Secu- 
rity for latter offered — Default — 
Plaintiff asking for personal decree for 
amotmt due on preliminary decree and 
also praying execution against surety 

— Plaintiff is not estopped by acqule- 
acence from proceeding with premn^ 


% 


nary decree from the mere fact that the 
plaintiff mistakenly pursued both the 
remedies at the same time. AIR 1938 
Rang 353 (355) (DB). 


(4) Contract for sale of property — 
Portion of purchase money left with 
vendee — Vendor being unable to give 
possession of property sold* vendee ob- 
taining possession of other equivalent 
property but making default in pay- 
ment to creditor — Held^ that vendee 
having waived his right to put an end 
12 the contract, was bound to return 
the balance of the purchase money 
agreed. AIR 1934 All 617 (618). 


(5) Contract of agency continuing — 
PMcipal is liable to pay agents* com- 
ntoion according to agreement till their 
j In spite of all shortcomings 

in di^harge of their duties as there was 
acquiescence^ in the continuance of 

^naging agency. AIR 1929 All 87 (94) 
(DB). 


(6) Contract to sell timber — Vendor 
insisting on payment of full price before 
vendee can be allowed to remove tim- 

selling part of contract 
timwr to third party — Vendee keeping 
contract alive has no cause of action to 
sue for damages if he claims credit for 
^^^timber sold. AIR 1930 Lah 979 


(7) Contract of insurance — Payment 
of premium condition precedent to 
policy taking effect — Though premia 
not paid policy issued — On demands 
being made for pa 3 rment of premia as- 
sured agreeing to pay same and further 
renewing policies — Condition held had 
been waived and there was concluded 
c^ract of insurance between parties. 
AIR 1954 Mad 520 (521) = ILR (1954) 
Mad 747 (DB). ' ^ 


(8) Waiver of past breaches — Lessor 
fe not precluded from enforcing for- 
feiture in terms of contract In case of 
^bsequent breach of the same condi- 
tion or other condition. ILR (1959) Cut 
56 = 25 Cut LT 376. 

6. Promisor’s insolvency — Effect. — 
(1) A bare notice of insolvency does not 
necessarily and In all cases amount to 
a declaration of intention not to fulfil 
obligation tmder the contract. It is a 
question of fact in each case. AIR 1914 
Sind 53 (65) = 8 Sind LR 95 (DB). 

(2) The plaintiff under a contract was 
to take delivery of the goods on a cer- 
tain date; he filed an application for 
Insolvency before that date. The interim 
receiver who was appointed in the In- 
solvency proceedings also did not act 
Immediately or even within a reasonable 
time to adopt the contract of the plain- 
tiff. It was held lhat *ttie Insolvencgr 
was equivalent to a notice by the In* 
solvent that he did not intend to per- 
form his obligation. AIR 1953 Nag 845 
(349) - ILR (1958) Nag 801 (DB). 
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Section S9 — Note 6 (contd.) 

(3) Contract by insolvent after inU 
tiatlon of insolvency proceeding but 
before adjudication is not per se void. 
AIR 1964 Andh Pra 299 (SOI to 304) 
(1964) 1 Andh LT 178 (DB). 

7. Contract of service. — (1) Sections 
39 and 64 and justice, equity and good 
conscience reqiilre that servant who 
quits his master's service In India before 
expiry of contract period, should be 
ordinarily paid for full period be work- 
ed under master deducting the damnges 
caused by breach. (1912) 23 Mad L 
Jour 680 (682). 

(2) Where, the resolution of a Muni- 
ci^ Committee under which an em- 
ployee agreed to serve, did not contain 
any stipulation in regard to the period 
of employment, nor were there any 
terms laid down on which the employee 
should be reverted If necessary. Heldf 
that there were no contractual or statu- 
tory provisions which governed the 
^hts of parties. That being so. the 
Municipal Committee enjoyed an abso- 
lute power to put an end to the per- 
soned relations created by the employ- 
ment at any time without giving the 
employee any reason for doing so or any 
opportunity for showing cause against 
the proposed action. AIR 1956 Punj 220 
( 222 ). 


8. Comx>en8atlon for breach. — (l) If 
tte buyer gives notice that he will not 
take delivery or disables himself entire- 
ly from performing his part of the con- 
tract the seller is entitled to rescind the 
contract and may at once sue for dama- 
ge. The eventual non-performance may 
be treated as a cause of action and 
damages may be assessed and recovered 
“^respect of it, though the time for 
performance may yet be remote. (1912) 
® Sind LR 187 (189) (DB) *• AIR 1968 
SC 1361 (1364) s (1968) 3 SCR 556 ** 
IgSS.Ker 187 (188, 189) = 1964 Ker 
^ 546 •• AIR 1963 Cal 70 (72) (DB). 
i5fver8cd on another point in AIR 1967 
Sv 37&J 

promisor performs his promise 
time fixed for performance 
and the promisee accepts the perform- 
ance, the promisor is not Uable to dama- 
ges unl ess at the time - of accepting 
perrormance the promisee gives notice 

?ioim ^ claim compensation. 

(1912) 14 Ind Cas 129 (130) (All). 

^5) Contract to pay debts of another 
- — Starting point of limitation 
»or suit fOT dama ges for breach — Time 
not begin to nm against the pro- 
ndflee f rom the date of repudiation of 
55«anent by the promisor — Pact that 
WOTalBee hJtoself paid the debts in it- 
•eii gives him no cause of action — M 
tta primlsoo paid them before the eac- 
g yy of a reasonable time after the 
^Sraementg the defendant mav nlead 


want of reasonable time to perform and 
that consequently there was no breach 
If the plain tur (promisee) waited till 
tile expiry of a reasonable time, defen- 
dant’s breach of contract would give 
him cause of action, whether he him- 
self paid the debts or not. (1912) 22 
Mad L Jour 207 (210, 211) (DB). 

(4) Contract of sale not by sample — 
Refusal of buyer to accept goods unless 
they accorded with sample — Perform- 
ance held dispensed by buyer — Seller 
treating contract cancelled — Buyer 
held responsible for breach and not 
entitled to compensation. AIR 1950 
Orissa 42 (46) (DB). 

(5) See also under Section 73. 

9. Rescission — Plaintlil’s default — 
Effect. — ( 1 ) Contract for sale of im- 
movable property — Defect in title — 
Vendor cannot sue for rescission of 
contract. AIR 1920 Mad 859 (861). 

(2) Party committing breach cannot 
require other party to perform his part 
of the contract. AIR 1934 Lah 474 (475). 

(3) Where the parties agree between 
themselves as to who could rescind the 
contract the rescission could be made 
by that designated instrumentality. This 
is the position especially where the con- 
tract is either with the State or the 
Union Government. (1965) 4 LR 663 
(Mys). 


10. Restitution. — ( 1 ) The party put- 
ting an end to the contract under Sec- 
tion 39, is liable imder Section 64 to 
restore to the other party any benefit 
received by him under the contract. 
AIR 1943 PC 34 (39) = 70 Ind App 35 
~ ILiR (1943) Kar PC 30, (Case of con- 
tract coming under Section 39 comes 
under the phrase ‘voidable contract. ) •* 
AIR 1957 Madh B 53 (55) = ILR (1956) 
Madh B 182 (DB) ** ILR (1955) Mad 
528 (546) (DB). 


(2) It cannot be said that the earnest 
money is a benefit under the contract 
for sale within the meaning of Section 
64. The seller is not, therefore, liable 
to refund the earnest money to the 
buyer on his rescinding the contract on 
account of the failure of the buyer to 
pay the purchase money. AIR 1955 
Orissa 20 (23) (DB) (1963) 2 Mad LJ 
153 = mi (1964) 1 Mad 634. (Default- 
ing buyer is entitled to the part pay- 
ment.) 


(3) Neither S. 39 nor S. 64 is applicable 
to a case where under the ori^nal con- 
tract one party has advanced some 
money to the other and the contract Is 
subsequently varied by consent of 
p artie s. But that is no reason why the 
party advancing the money should not 
get back the money on breach of con- 
tract by the other party in the at^nce 
of any contract to the contrary. AIR 
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By whom contracts must be performed 

40. Person by whom promise is to be p«^<KTtned. — If it appears from die 
nature of the case that it was the intention of the parties to any contract that any 
promise contained in it should be performed by the promisor himself, such pro- 
mise must be performed by the promisor. In other cases, the promisor or his 
representatives may employ a competent person to perform it. 

lUustratioDS 

(a) A promises to pay B a sum of money. A may perform this promise, either hy 

personally paying the money to B or by causing it to be paid to B by another if 

A dies before the time appointed for payment, his rqiresentatives must perform the pro- 
mise, or employ some proper person to do so. 

(b) A promises to paint a picture for B. A must perform this promise personally. 


Section 39 — Note 10 (contd.) 

(4) Where in an executory contract 
the plaintiff has p>erformed his part of 
the contract and the defendant repu- 
diates the contract itself, the plaintiff 
is entitled to treat the contract as void 
within the meaning of Section 65. It 
becomes void when the plaintiff exer- 
cises his right to rescind it xmder S. 39. 
The defendant's liability then is to re- 
store to the plaintiff any advantage the 
defendant has received under that con- 
tract or to make compensation for that 
Is independent of the statutory right 
accrued to the plaintiff under S. 75. The 
rights are not necessarily alternative, 
they can be cumulative. ILR U955) Mad 
528 (547) (DB). 

(4A) Discharge of temporary servant 
without due notice — Servant is only 
entitled to pay for notice period — Dis- 
charge is not rendered invalid. AIR 
1959 Pat 192 (194) = 1958 BLJR 593. 

(4B) Contract to institute a suit to 
prevent waste of properties due to a 
reversioner — Premature termination 
of suit does not disentitle the party who 
has filed the suit from cla imin g benefits 
under the contract. ILR (1960) 2 Cal 
538 (DB). 

(4-C) Contract of service by P with 
X company — X was being managed 
by Y company under managing agency 
agreement — Termination of service of 
P by Z, who was director of X company 
and managing director of Y company — 
Held, Z could not be made liable either 
in tort for procuring breach of contract 
with managed company, his position in 
relation to managed company being that 
of an agent or for breach of contract, 
by terminating service of P. 1968 MPLJ 
846 = 1969 Jab LJ 37. 

(4D) Once the contract is repudiated 
it ceases to have any legal effect from 
the date of repudiation but there is no 
reason why a party to it cannot bring 
a suit for a period prior to the termi- 
nation of contract. (1959) 25 Cut LT 376 
= ILR (1959) Cut 56. 

(5) For a fuller discussion, see under 
Sections 64 and 65. 


Section 40 — Note 1 

(1) When one of the persons liable 
under a mortgage has acquired the in- 
terest of others, the liability for the re- 
payment of the mortgage debt cannot 
be said to be transferred by contrart to 
one who is not already liable. Hence a 
suit for accounts on a usufructuary 
mortgage at his instance is maintainable. 
AIR 1948 All 55 (56). 

(2) A contract in the absence of con- 
trary Intention express or implied, will 
be enforceable against parties and their 
legal heirs and representatives including 
assignees and transferees. AIR 1967 SC 
744 (746)= (1967) 1 SCR 293. 

(3) In contracts of personal service the 
question of performance of the contract 
is one of ascertaining the true intention 
of the parties. AIR 1954 Orissa 241 (243) 
(DB). 

(4) It is an implied condition of an 
agreement for personal service that the 
death of either party will dissolve It. 
AIR 1954 Orissa 241 (242) (DB) *• AIR 
1957 Andh Pra 643 (649) (DB). 

(5) A contract to sell goods can be as- 
signed by the seller so as to enable as- 
signee to sue for damages for breach of 
contract on tender of performance by 
him. AIR 1947 Mad 258 (258) •• AIR 
1954 Mad 87 (87). 

(6) Assignment of a contract te sell 
goods is not transfer of mere right to 
sue for dameiges but a transfer of the 
rights under a contract which is still to 
be performed on both sides. AIR 1947 
Mad 258 (259). 

(7) Buyer’s rights under a contract to 
get goods on pasonent of price is cap- 
able of being assigned. AIR 1954 Mad 
87 (87). 

(8) Benefits of a contract are assign- 
able subject to a contrary intention 
which may be express or arising by 
necessary implication. AIR 1955 Cal 621 
(622). 

(9) Where in a contract of re-sale of 
land there is no contrary intention 
against the assignability of its b^efits 
the mere absence of toe phrase 
assignees, administrators” is not s^i- 
cient to raise any such implication. 
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41. Elffect of accepting performance 
aowpts performance of the promise from 
enforce it against the promisor. 


from third 
a third i>< 


gecton 40 — Note 1 (contd.) 
benefits of such contract are therefore 
a^nable. AIR 1955 Cal 621 (622). 

(AIR 1918 Bom 158 and 35 Bom 258, held 
no longer good law.) 

(10) In order that an assignee of 
seller, to a contract to sell goods, can 
sue for damages on breach of the con- 
tact by the buyer, the contract must 
have been contemplated by the parties 
M capable of being performed on both 
ndes by their assigns or representatives. 
AIR 1947 Mad 258 (258). 

(11) Specific performance regarding 
copfcact for purchase of immovable pro- 
perty can be claimed against legal repre- 
sentative. AIR 1929 Rang 274 (274)= 7 
Rang 423 (DB). 

(12) On death of banker liability of 
1^ sons to pay sums to customers is not 
changed. AIR 1940 Pat 129 (131) (DB). 

(13) Under Section 40, except in very 
special circumstances, a person agreeing 
to purchase a property is not bound to 
purchase it himself and he may arrange 
for the purchase of the property by some 
other person as his nominee in the 
terms of the agreement entered into by 
him. AIR 1967 All 253 ( 257)= 1968 All 
LJ 725. 

Section 41 — Note 1 

(1) The section applies only where a 
contract has been in fact performed by 
some person other than the person bound 
thereby. AIR 1916 PC 68 (70) = 39 All 
178= 44 Ind App 60 •* AIR 1942 Cal 87 
(90)= ILR (1942) 1 Cal 237 (DB). 

(2) Part performance being not enough 
it should be performed in full. AIR 1966 
Mys 84 (85)= (1965) 2 Mys LJ 338. 

(3) What is required by Section 41 is 
®ctual performance and not a substitut- 
ed promise. According to the section, 
perf. ormance by a stranger, accepted by 
tee promisee produces, the resiilt of dis- 
cayglng the promisor, although the 
tetter has neither authorized nor ratified 
tee act of the third party. AIR 1928 
Mad 972 (974). 

W Where in a suit on subsequent 
teortgage which was executed in lieu of 
prior n^rtgage, the subsequent mortgage 
IS round Invalid, tiie right of suit on the 
mortgage beccxnes revived and 
41 has no application to the case 
■nee it applies only iHiere a contract 
^ performed by some per- 
wm ot^r tean the person bound there- 

5J. AIR 1916 PC 68 (70)= 39 AU 178 = 
44 lad App 60. 

^«) A iiMtuted suit against B and C. 
«te plaint avenred that the amount in 

to A by B and that C 
-T^ ^ame for the reason that he had 
teMteteken to make the navYvwknf Tt 


was alleged that C had intimated this 
fact to A whereupon the debit and 
credit entries had been made in accounts 
^t subsequently C informed in writing 
that inasmuch as B had failed to pay 
him he withdrawal his undertaking to 
pay to A. Subsequently A withdraw his 
case against C and proceeded only 
against B. The lower £^pellate Court 
applied S. 41 and dismissed the suit. On 
apical held that there was no novation 
within meaning of Section 62 and that 
Section 41 did not apply to the case. 
AIR 1933 Lah 335 (335, 336). 

(6) Just like Section 63, Section 41 also 
enables a promisee not only to release a 
debt at the instance of a third party, but 
uso to enable the promisor whose debt 

been released at the instance of the 
third party to take advantage of that 
release. The intention is that release 
need not be made in favour of the per- 
son liable. AIR 1931 Bom 123 (124) 

(DB). 

(7) Where P, as adopted son of Q, re- 

pronotes executed by Q, but his 
adoption was set aside, it was held that 
the creditor could fall back on the origi- 

^ could not be regarded as 
’’ within Section 41. AIR 
1928 Mad 972 (974). 

(8) A was the cashier and accountant 

of a company and B was the auditor of 
the company. A misappropriated large 
sums of the company and executed a 
promissory note for Rs. 50,000 in favour 
of the company for the amount misap- 
propriated by him. B was liable to the 
^nmpany for his negligence and paid 
I«. 60.000 to the company in full dis 
charge of that liability. It was contend- 
« reason of payment by B. A s 

liability under the pronote was discharg- 

of the Contract Act. 
that Section 41 had no application 
as As liability was a contractual one 
while B's liability was one in tort. AIR 
1945 Cal 218 (226) (DB). 

(9) Where pre-emption decree proved 
a^rtive, after payment by pre-emptor 
of the unpaid purchase money to vendor, 
the vendor cannot enforce his lien for 
^p^d purchase money, against vendee, 
till he has reimbursed the pre-emptor, 
money paid by him. (1913) 16 Oudh Cas 
1 (3, 4). 

(10) Plaintiff having accepted pay- 
ment frona a third person in full satisfac- 
tion of his claim Is not entitled to sue 
the defendant for the balance. AIR 1963 
SC 250 (255) := (1963) 2 SCR 168. 

(11) Consignee accepting performance 
of the promise to pay compensation 
from the insurer cannot enforce the 
same claim against the carrier. AIR 
1964 Cal 362 (365). 
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42. Devolution of joint liabilities. — When two or more persons have made a 
joint promise, then, unless a contrary intention appears by the contract, all such 
persons, during their joint lives, and, after the death of any of them, his repre- 
sentative jointly with the survivor or survivors, and, after the death of the 1^ 
survivor, the representatives of all jointly, must fulfil the promise. 

43. Any one of joint promisors may be compelled to perform. — When two 
or more persons make a joint promise, the promisee may, in the absence of ex- 
press agreement to the contrary, compel any *tone or more] of such joint jwo- 
misors to perform the whole of the promise. 

Each promisor may compel contribution. — Each of two or more joint pro- 
misors may compel every other joint promisor to contribute equally with himself to 

the performance of the promise, unless a contrary intention appears from the 
contract. 


Section 41 — Note 1 (contd.) 

[But see AIR 1966 Mad 381 (384)=- 

(1966) 2 Mad LJ 16 (DB).3 

(12) Suit for damages against (1) 
Union of India, (2) Railway Administra- 
tions and (3) several insurance com- 
panies — Insurance companies settling 
suit claim by paying full amount on 
condition that plaintiff would prosecute 
suit against defendants 1 and 2 and pay 
to them whatever he would recover 
from defendants — Held, on reading 
clause in policy of Insurance, that settle- 
ment was conditional and Section 41 of 
Contract Act had no application. (1968) 
2 Mys LJ 240 (242). 

Section 42 — Note 1 

(1) Under Section 42, the obligation to 
perform the promise of the promisor 
devolves jointly on all his representa- 
tives and on the death of one of them, 
his heirs are not discharged but take 
their place with reference to the liabi- 
lity. 1896 Pun Re No. 53, p. 148 (151) 
(DB). 

(2) Under the English common law the 

rule of survivorship applies to the case 
of joint creditors as well as to the case 
of joint debtors, but under Section 42 
and S. 45 of the Indian Contract Act, the 
rule of survivorship is not recognised 
and the devolution of joint liabilities and 
rights is governed by the provisions of 
Sections 42 and 45 respectively. AIR 
1948 Nag 279 (282)= ILR (1947) Nag 

553 (DB). 

(3) The rule of survivorship among 
joint tenants is modified by Sections 42 
and 45, Contract Act which puts the re- 
presentative of the deceased joint ten- 
ant in his place so long as there is such 
a representative. On failure of such a 
representative the rule of survivorship 
among joint tenants applies. AIR 1930 
All 350 (352)= 52 All 548 (DB) ♦♦ AIR 
1935 All 975 (976). 

(4) It is clear from Sections 42, 43 and 
44 of the Contract Act, that where there 
are joint promisors there is an implied 
contract amongst them, inter se, to con- 
tribute equally towards the performance 
of the joint promise. That Implied con- 
tract of contribution is independent of 
the contract as between the joint pro- 


misors and the promisee. The promisee 
ca^ot in any way absolve a joint pro- 
misor from his liability to contribution 
so far as his other joint promisors are 
concerned who may have performed the 
promise. AIR 1949 Cal 242 (243)= ILR 
(1949) 2 -Cal 325. 

SECTION 43 — SYNOPSIS 

1. Scope. 

2. Enforcement of joint contracts. 

3. Contribution. 

4. Joint decree for costs — Contrlba- 

tion. 

5. Co-heirs of a promisor* 

6. Co-tenants. 

7. Partners. 

8. Joint tort-feasors. 

9. Accord and satisfaction by one. 

1. Scope.— ( 1 ) Sections 43, 69, 70 do 
no more than state in written form 
what was law before the Act. (1893) 9 
Cal 395 (397) (DB). 

(2) Where subsequent to the accept- 
ance of a joint tender for the right to 
vend liquor the Government permitt^ 
one of the persons who made the ten- 
der to withdraw it was held that in 
view of the principle underlying Sec. 43 
of the Contract Act there was nothing 
in law which prevented the Government 
from allowing the withdrawal and ac- 
cepting performance from the other. 
1958 Andh LT 696 (698). 

2. Enforcement of joint coDtractB.r~ 
(1) Joint and several liability may arise 
from contract or for a tort but for such 
liability to come into existence there 
must be a joint contract or a tort conw 
mitted jointly as the case may be. So 
far as the conditions of such liabill^ 
are concerned they are identical against 
persons whose liability may be joint and 
several. ILR (1954) 6 Assam 53 (57). 

(2) Whether a sale-deed is joint trans- 
action making all vendees jointly liable 
or is really several transaction making 
each vendee responsible for his own 
share only is a question of fact depend- 
ing on the intention of the parties. AIR 
1930 Lah 806 (807) (DB). 
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«« A 7 If «>"W»>uHon.-If any one of two or more joint 

promisors m^es ^ault m such contribution, the remaining joint promisors must bear 
aie loss arising from such default in equal shares. 

feoTn*h^'^nf“‘T^°*^® P>'«''ent a surety from recovering 

mad?by dirSU” ® payments 

Illustrations 

B Jr ® ^ *” ° ™P““' ^ ""ay eompel either A oe 

15 or C to pay him 3,000 rupees. 

® ^ promise to pay D the sum of 3,000 rupees. C is compelled 

C 1 H t “ '^oWent hxit his assets are suflBcient to pay one-half of h^ 
cw>ts. c is entitled to receive 500 rupees from As estate and 1,250 rupees from B. 

(c) ^ B and C are under a joint promise to pay D 3,000 rupees. C is unable to 

B ^ “ compelled to pay the whole. A is entitled to receive 1,500 

only^sL^Hef fTr^C^ promke to pay D 3,000 rupees. A and B being 

^y sureties tor C. C fails to pay. A and B are compelled to pav the whole sum. 

They are entitled to recover it from C. p . vvnoie sum. 

[*] Substituted for "one" by the A mending Act, 1891 (12 of 1891). 

Liability becoming unenforceable 
against some mortgagors on account of 
bar in law — Mortgagee can enforce en- 
tire mortgage against others and proper- 
ues in their hands only.) ** AIR 1949 
Pat 184 (190) (DB). (Caste organisa- 

tion or sabha passing resolution — De- 
fendants. members of the sabha com- 
pelling plaintiffs to deposit certain 
money pending arbitration proceedings 
in accordance with the resolution and 
also jointly promising to return the 
money after completion of the procecd- 

Section 43, Contract Act 
applied to case and suit against them to 

amount was maintainable.) 
of Cal 196 (206) (DB). (Vessel 

ot plamtifr requisitioned by Government 
under Vessel of India Rules — Held, 
liability of Governmci't for compensa- ' 
tion for use of vessel was statutory . nd 

— Cause of action arose 
partly within Dominion of India and 

Dominion of Pakistan — 
^ability was joint liability and could 
be enforced against any one of the 
Dominions.) 


are jointly in- 
cwred the liability of each is for the 
amount. AIR 1928 Lah 962 (963) 

^25) (DB) •* AIR 
1957 Trav-Co 305 (307). (Mother exe- 
cutmg mortgage in her own right and 
also on behalf of minor children as 
their guardian — Mother is liable for 
aptire whole debt and not only for 
that part which was binding on the 
ir.inors — Hence decree should be pass- 
ed against her for the full amount secur- 
by ™?rtgap.) •• AIR 1904 Ajmer 7 
(ifi) (o). (Joint indemnity bond executed 
by two persons — Liability of each 
^der the bond is joint and several — 
Hence decree on bond need not specify 
5“® liaWlity of each.) ** 78 Mad LW 

167* 1965 Mad WN 117. 

fSee also AIR 1969 SC 69 (72)= (1968) 
S BCR 759*J 

lA. Under the provisions of Sec. 43 
It Is quite within the competency of the 
J2]fer siie all or any of the joint 
promisors as he may choose. AIR 1924 
4 (165)= 2 Pat 466 (DB) 

Ip Ci^ P. C. goes against ad- 
® course.) ** AIR 1957 Raj 

616 - (Ue- 

®*^-J}olaer who holds a decree under 
Which several persons are liable jointly 
swerally can enforce it against any 
wrte or the Judgment-debtors who are in 

Joint-promisors.) •• AIR 
W51 Mad 239 ( 240) (DB). (Pact that the 
Pe^n sued has as between the joint 
jjomteors undertaken UabiUty only as a 
■ur^ does not detract from the right 
2LP® creditor to recover from him the 

•• Orissa 6 (9) = 

Ug (1®^) 1 Cut p51 (DB). (Liability 
mortgage Joint and several — 


[See also AIR 1948 Nag 44 (47)= rr.R 
(1947) Nag 381. (Decree charging seve- 
ral properties — Charge holder can 
proceed to enforce the charge against 
just as he can against any per- 
son liable to him for a debt jointly with 
another.)] ^ 

(5) Unlike English law, the Indian law 
m^es ^1 joint liability, joint and seve- 
re in the absence of any agreement to 
the contrary, it Is therefore open to 

# or some 

of the Joint promisors and it is no de- 
fence to such a suit that all the proml- 
must have been made parties. 

AIR 1949 FO 211 (218)= 1949 FCR ST9. 
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(Suit for specific performance of part of 
contract, and willing to pay entire con- 
sideration — Suit maintainable.) ** AIR 
1934 Pesh 94 j95) AIR 1956 Nag 111 
(112)= ILR (1955) Nag 33 (DB). (Decree 
against joint promisors — Death of one 
joint promisor during pendency of ap- 
peal — Appeal abates only against him 
and can be continued against the rest — 
Decree in appeal can be executed against 
surviving promisor because his liability 
is joint and several.) ** AIR 1927 Pat 
426 (427)= 7 Pat 353 (DB). (It is for 

the joint promisor who wants to resist 
the suit in which his co-sharer is not im- 
pleaded to show the existence of a defi- 
nite contract that each promisor is not 
separately liable.) ** 1905 Pun Re No. 81 
p. 254 (255) (DB). 

i6i A joint contract unenforceable 
against one on the ground of his not 
signing it can be enforced against the 
other signing and receiving considera- 
tion. AIR 1926 Nag 196 (196) ** (1962) 
2 Andh LT 61. (Consideration paid to 
any of joint promisors is sufficient to 
support promise of all joint promisors.) 

(7) Suit against Company illegally 
formed — Liability is joint and several 
- Suit can be maintained against some 
members. AIR 1930 Bom 5 (11)= 53 
Bom 652 (DB). 

[See however AIR 1961 Cal* 393 (395). 
(Suit against unregistered society — 
Loan incurred by secretary on behalf of 
society — Suit by creditor to recover the 
money due on pronotes should be 
brought against all the members of the 
society.)] 

(8) Where one of the directors of a 
company alone appointed the broker and 
entered into the contract it was held 
that he could be made liable on its 
basis and the fact that the other two co- 
directors had also been Impleaded and 
the suit had been dismissed against them 
could not in any way affect the liability 
of the director who entered into con- 
tract. The fact that the earnest money 
was accepted by the other directors who 
passed a receipt for it, was immaterial, 
those directors being the joint promisors. 
AIR 1959 All 29 (31) (DB). 

(9) Insolvency of one of the joint pro- 

misors does not bar a suit as against 
other joint promisors for recovery of a 
debt. AIR 1934 Pat 43 (43) •* AIR 

1935 Mad 1055 (1055) *• AIR 1919 Cal 
781 (782) (DB). 

(10) One joint promisor cannot plead 
minority of the other as a bar to the 
promisee’s claim against himself. AIR 
1916 PC 2 (3)= 39 Mad 499= 43 Ind 
App 99 ** AIR 1934 Pat 663 (664)= 14 
Pat 275 (DB) •• AIR 1924 Lah 146 
(147)= 4 Lah 334 (DB) *• AIR 1963 Cal 
325 (328)= U963) 67 Cal WN 110 (DB). 


(11) An agency created by a joint 
contract is joint and several according 
to Section 43, Contract Act and is not 
put to an end by the death of the joint 
agent. After his death the surviving 
agent would continue to be liable to ac- 
count and can be sued. (1913) 17 Cal 
L Jour 201 (204, 205) (DB). (Suit for 
accounts against the surviving agent is 
governed by Article 116, Limitation Act.) 

(12) Where A who consigned coal to 
B under a contract arranged with the 
Railway administration that it should 
collect both the freight and the cess pay- 
able under the Coal Production Fimd 
Ordinance, 39 of 1944 from B when the 
consignment is delivered to him it was 
held that both A and B were jointly and 
severally liable for the payment of the 
cess and hence the suit for the recovery 
of the cess was maintainable against A 
as well. AIR 1958 Madh Pra 425 (432) 
(DB). 

(13) The creditor gets a right to pro- 
ceed against any one of his joint deb- 
tors, and such right must be exercised 
before the creditor brings his suit. (’96) 
1896 Pun Re No. 53, p. 148 (153) (DB) 
•* AIR 1961 Cal 393 (395). 

[See however AIR 1921 Lah 357 (358) 
(DB). (Death of some defendants during 
pendency of suit — Suit could be pro- 
ceeded with without bringing their 
legal representatives on record against 
the remaining defendants — Option' 
under Section 43 can he exercised at 
any stage of the suit.)] 

(14) Where a promisee chooses . to pro- 

ceed against one co-promisor, and ob- 
tains judgment he cannot proceed against 
the other co-promisors, or co-contractors. 
AIR 1936 Bom 344 (345)= 60 Bom 954 
(DB). (Per Beaumont C. J., Rangnekar 
J., Disseatiag.) ** (1935) 62 Cal 612(616) 
(DB) ** AIR 1917 Bom 268 (273). (Agent 
and principal — Party dealing through 
the agent can sue both or either of them 
— Suit against only one pursued to 
judgment — Suit against other will not 
lie afterwards.) ** AIR 1917 Bom 262 
(264) *• (1877-76) 3 Cal 353 (359, 386, 
362) (DB) •• (1862) 5 Mad 37 (46) 

(DB). 

[But see AIR 1934 Pat 52 (53) •• AIR 
1933 Bom 407 (409) ** (1910) 33 Mad 317 
(320) (DB) •• (1900) 22 All 307 (319) 
(DB). 

(15) When a suit against a num1»er of 
joint promisors or joint contractors has 
been dismissed, the plaintiff cannot pro- 
secute an appeal against only some of 
them renouncing his claim against the 
rest or their legal representatives. AIR 
1961 Pimj 555 (557) = 63 Pim LR 69S 
(DB). 

(16) Sale of land by members of jcrfxit 
Hindu Family — Shares of members de- 
termined — Contract not indivisible ^ 
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Decree for specific performance of con* 
tract granted against the members to the 
extent of their share. (1966) 32 Cut LT 
181 (183) » ILR (1965) Cut 885. 

3. Contribution*— ( 1 ) The relief of 
contribution contemplated imder Sec. 43 
is distinct from ^e r^ef of reimburse* 
ment provided for by Section 69 of the 
Act. Contribution is between persona 
equally bound while reimbursement is 
between a person Interested in payment 
and a person bound to pay. AIR 1950 
Pat 212 (214) (DB) •• AIR 1957 Raj 267 
(274)= ILR (1957) 7 Raj 616. (Claim 
for '^reimbursement*' among joint pro- 
misors who are all equally bound to per- 
form the promise cannot lie.) •• (1967) 2 
Andh WR 349= (1967) 2 Andh LT 283 *• 
AIR 1961 Pat 103 (104-105). 

(2) “Contribution” signifies payment 
by each of the parties Interested of his 
share in any common liability. Mutua- 
lity is the test of contribution. AIR 1934 
Cal 626 (626) (DB) •• AIR 1915 Cal 278 
(270) (DB). 

(3) Persons who are liable under a 
joint decree are bound to contribute to 
the extent of their respective shares 
towards the discharge of the decree. 
AIR 1929 AU 792 (793) (DB) •• AIR 1957 
Raj 267 ( 273)= ILR (1957) 7 Raj 616. 
(Persons jointly and severally liable 
under a decree are in the position of 
joint promisors.) •• AIR 1931 Pat 234 
(235)= 10 Pat 168 (DB). (Co-debtor who 
is able to show that the person pay- 
ing had joint money sufficient to dis- 
charge decree is not under any liability 
to contribute.) •• AIR 1922 Lah 148 
(149). 

(4) A person who pays in excess of 
his own share towards a joint liability 
must be considered in so far as the ex- 
cess is concerned to have paid on be- 
half of his co-debtors. AIR 1954 Trav- 
CJ 499 (503)= ILR (1954) Trav-Co 720. 
(Suits for recovery of such excess from 
co-debtors is a suit for contribution.) •• 
1946 Jaipur LR 375 (377). 

(5) The right to contribution is an 

eq^table right which can be availed of 
only by a co-promisor who has paid 
more t han his share in satisfaction of the 
^int liability and not by co-promisor who 
has not paid anything in excess of hia 
Mare. 1946 Jaipiir LR 375 (377) •• 

(1873) 11 Beng LR 76 (81) (DB). (Pay- 

by promisor would not by Itself 
Mtitle him to claim contribution from 
his oo-promisors unless the payment Is 

^ shares of the Joint 

liability.) 

(6) P^dpal and Surety — Where one 

pi the joint promisors is only a guaran- 
tor w surety he is not liable to pay any 
cwtrlbution to the pctocipal debtors 
thM^ves. AIR 1951 Mad 239 (241) 

(7) A mere undertaking to pay the 
amount at some future date is not equl- 


payment. AIR 1925 Mad 261 
(263)= 48 Mad 693 (DB). 


Lotrc aiao 


(DB). (Plaintiff and defendants co- 
prlnclp^s each bound to pay his own 
share of debt — Plaintiff not even pay- 
ing his own share of debt — His suit to 
ask for contribution from defendants is 
premature.) ] 

J®) P®ynicot by one of the co-debtors 
does not exonerate other co-deb- 
tors from liability does not give a right 
of contribution to the co-debtor mak-ing 
payment. AIR 1924 Mad 279 (280) 

(DB). 


(9) The fact that the promisor clalm- 
contribution made the payment 

without consulting his co-promisor does 
not in any way affect his right to the 
contribution. AIR 1933 Mad 382 (383). 

(10) In order to entitle a promisor 

paying a debt to claim contribution from 
his co-promisor it is sufficient if the debt 
was alive when he paid it. It is not 
necessary that the UabiUty of the co- 
promisor was also alive then. AIR 1954 
Tfav-Cp 499 (502)= ILR (1954) Trav-Co 
720. (Joint executants of hypothecation 
bond — Death of one during pendency 
of suit on bond — Abatement of suit 
as against him does not exonerate his 
heirs who have taken the benefit of 
his share of the property from their 
liability to contribute to decretal debt 
when recovered from the joint execut- 
ant by execution.) •• AIR 1955 
Cal 62 (63). (A and B jointly and 
severally liable for payment of putnl 
rent — Suit for recovery of rent as 
against A only — Defaulting putni when 
brought to sale A pasdng off the de- 
cree — Fact that on the date of pay- 
ment claim for rent was barred agaln^ 
B would not excuse him from payment 
of his share to A.) •• AIR 1929 Mad 309 
(310) (DB). (Debt kept alive by ac- 

knowledgment — Amount recovered 
from joint promisor imder decree — 
Other promisor is bound to pay his 
share.) •• AIR 1915 Mad 675 (677, 679) = 
39 Mad 288 (DB). (Promissory note 

Jointly executed by two — Liability 
kept alive beyond three years against 
one only while it Is barred by limita- 
tion against other — Former when com- 
pelled to pay imder decree is en- 
titled to contribution from latter al- 
though the decree exonerated him on 
the ground of limitation.) •• (1897-1901) 
Upp Bur Rul 331 (332). (One joint 
promisor compelled to pay debt — Liabi- 
lity of other promisors to contri- 
bute is not excused by the reason that as 
between them and the creditor the debt 
was barred by limitation.) •• AIR i960 
Cal 390 (393) AIR 1965 Andh Pra 68 
(101)= ILR (1963) Andh Fra 931 (DB). 
(Joint-debtor satisfying d e cr e e passed 
ag ain st him — Co-prmulsors are still 
liable to contribute and cannot escape 
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liability though they are exonerated In 

prior proceedings.) 

(11) The liability of the joint promi- 
sors to contribute equally to the per- 
formance of the promise Is based on a 
presumed implied contract amongst them 
and that liability cannot be affect- 
ed by any act of the promisee absolv- 
ing one joint promisor of his liability 
to him for the debt. AIR 1949 Cal 242 
(244) = ILR (1949) 2 Cal 325 •• AIR 1957 
Raj 267 (273)= ILR (1957) 7 Raj 616. 
(One of judgment-debtors jointly and 
severally liable under decree released by 
decree-holder Right of judgment-deb- 
tor paying off decree to contribution not 
affected.) 

[See however AIR 1960 Mad 117 (119. 
120) = (1969) Mad LJ 655 (DB).] 

(12) Where a joint debtor sues for 
contribution against his co-debtor al- 
leging that he has paid up a decree debt 
due by them jointly, it is open to him 
to enforce the defendant's liability on 
the strength of the original liability, 
even if the decree as such Is bound to 
be not binding on the defendant. AIR 
1934 Mad 386 (387, 388)= 57 Mad 973 
DB) *• (1911) 38 Cal 1 (6, 7, 11, 12). 
A co-tenant being himself liable to pay 
he whole rent of the holding to the 

landlord must pay his share of the de- 
cree for rent even though he was not 
a party, to the suit in which the land- 
lord obtained, his decree. Hence the 
judgment-debtor co-tenant who paid the 
decree is entitled to recover it from 
him.) ** AIR 1965 Andh Pra 98 (100, 
101)= ILR (1963) Andh Pra 931 (DB). 

(Right of judgment-debtor discharging 
entire joint decree — Payment of decre- 
tal amount is condition precedent to 
right to sue — Judgment debtor fully 
satisfying decree — He can sue co-pro- 
mlsors for contribution.) 

(13) Where a joint decree was scaled 
down under the C. P. and Berar Relief 
of Indebtedness Act, 14 of 1939, at the 
instance of two of the judgment-debtors 
and the third judgment-debtor was com- 
pelled to pay the full decretal debt it 
was held toat he was entitled to recover 
from the other two their contribution 
towards the debt unaffected by the dis- 
charge in the relief Court before which 
he was no party. AIR 1948 Nag 292 
(293)= ILR (1947) Nag 881. 

(14) There is no provision in the Ad- 
ministration of Evacuee Property Act 
empowering Custodian to determine a 
claim made against an evacuee by a 
co-debtor who has paid off a joint de- 
cree and wants to compel the evacuee 
to contribute his share 'of the decretal 
amount — Jurisdiction of Civil Coiirt 
to entertain such a claim is not barr^. 
1907 AH LJ 799. 

(15) Barring provisions to the con- 
trary in the contract Itself the right of 


a promisor who pays more tif» 

share of a joint liability to compel con- 
hdbutlon from his co-promisors is an ab- 
solute right and Courts have no option 
in the matter of givfag effect to the 
right. AIR 1934 Pat 411 (413) (DB). 

(16) In a suit for contribution all per- 
sons whose presence would be neces- 
sary to ascertain satisfactorily the liabi- 
lities of the parties must be impleaded. 
If any such necessary party is not so 
Impleaded the suit would fail In 
AIR 1940 Pat 119 (121) (DB). 


(17) All partners must be joined in 
suit for contribution by one or more 
partners if partnership has come to an 
end and no adjustment has been made. 
AIR 1916 Lah 9 (9). 


(18) For contribution, a prima fade 
case is made by the produ^on of the 
judgment and the certificate of satisfac- 
tion. AIR 1934 Oudh 437 (439). 

(19) Where on the facts set out by a 
plaintiff it is clear that he is entitled to 
contribution the method of computation 
is a matter of law and it is for the 
Judges to apply the law to the facts 
stated and give such relief as is appro- 
priate to the case. AIR 1952 SC 47 
(51)= 1952 SCR 179. 

(20) Where one of the joint promisors 
liable to contribute does not or cannot 
pay his proportion of debt his amoxmt 
of debt has to be divided between other 
contributories only in toe proportion of 
the benefits which each one of them has 
received at the time of the original con- 
tract and not in equal proportion. AIR 
1951 Mad 239 (242) (DB). 

(21) No doubt the question of contri- 
bution is dealt with both by Section 43 
of the Contract Act and Sec. 82 of the 
Transfer of Property Act but when that 
question arises in connection with a 
mortgage It will be governed only by 
Section 82. T. P. Act. AIR 1952 SC 47 
(50)= 1952 SCR 179. (Section 43. Con- 
tract Act being only toe general law 
will be excluded by Section 82, T. P. 
Act which is the spedal law dealing 
with the matter.) 

(22) As to liability of co-sureties to 
contribute equally as between them- 
selves, see Section 146. 

4. Joint decree for costs — Contribn- 
tiom — (1) Where a decree for co^ 

does not indicate toe proportions In 
which toe costs are to borne by the 
judgment-debtors, toe rule is that such 
a decree imposes a joint and several 
liability on all toe judgment-debtors. 
AIR 1933 Pat 24 (25) (DB). 

(1-A) Prima facie a right of contribu- 
tion exists between persons against 
whom a joint decree for costs has been 
passed, and it is for the defendant seek- 
ing to avoid the liability to show some 
equity which entitles him to exemptiem. 


Indian] Cpntract Act, 1872 


[S 43 N ^-ej 641 


^tion 43 — Note 4 (contd.) 

Am 1961 Pat (103, 106) AIR 1963 Pat 
227 (228) 229). 

(2) Section 43, Contract Act, does not 
gerorally apply to recovery of contri- 
nutlon in respect of costs imposed by a 
Court of law, on the principle that the 
liability arises out of a joint wrong. 
AIR 1950 Pat 212 (215) (DB). 

(3) A co-defendant paying the full 
amount of costs cannot claim contribu- 
tion unless some equity exists in his 
favour. In this respect a decree for 
co^ stands on a different footing from 
a decree for payment of money arising 
out of a joint liability. AIR 1932 Mad 
146 (147) ** AIR 1961 Pat 103 (105). 

(4) On broad grounds of justice and 
equity there appears no reason why a 
decree for costs should be excepted 
from the doctrine of contribution. The 
only ground on which such an excep- 
tion could possibly be based would be 
the doctrine that no contribution lies 
between joint tort-feasors. AIR 1921 
Oudh 128 (129)= 24 Oudh Cas 148 (DB) 

AIR 1950 Pat 212 (215) (DB). (Sec- 
tion 43 does not exclude contribution in 
the case of costs imposed by Courts on 
equitable grounds.) 

(3) Where in a suit in which both the 
defendants were equally delinquent in 
taking up the defence and a decree for 
cost is passed against them and one of 
them pays the same, he is entitled to 
contribution from the other. AIR 1935 
Mad 347 (349) *• AIR 1950 Pat 212 (215) 
(DB) ** AIR 1938 Lah 579 (580) AIR 
1936 Mad 167 (168, 169)= 59 Mad 250 
(DB). 

(6) M borrowing sum on simple mort- 
gage from N and S -r Portion of amount 
paid by N and rest by S — Mortgage decree 
passed and property put to sale — 
Suit by R against N and S for declara- 
tiO|i| 0 £ title to half property — Decree 
with costs — Costs recovered only from 
S,» 7 — Suit by S against N for contribu- 
tion S and N held liable for costs 
only in proportion to their interest in 
property affected by R’s suit and not 
equally. AIR 1938 All 631 (632)= ILR 
(1938). All 950. 

(7) Defendants neither taking inter- 
^ nor defending suit are equitably en- 
titled exemption from contribution 

costs in joint decree against them. 
AIR 1929 All 654 (655) •* AIR 1946 Cal 
63 (66) •• AIR 1937 All 227 (228) ** AIR 
1963 Pat 227 (228, 229). 

(6) Mere execution of mortgage to 
satisfy the Joint decree for costs does 
entitle a defendant to claim contri- 
bution from other — Suit for contrlbu- 
. M .premature until he redeems 
mortgage or ihortgaged property Is sold 
in satisfaction of mortgage. AIR 1936 
Oudh 253 (255)= 12 Luck 45 (DB). 

tVol, 6.1 3 A. M. 41 


(9) If the decree awarding costs ren- 

defendants alone res- 
ponsible for the payment of the costs 
awarded he cannot claim contribution 
from his co-defendants. If however the 
decree had made the costs the joint llabi- 

M^d *72^(721)'^ otherwise. AIR 1955 

5. Co-heirs of a promLsor. — ( 1 ) Sec 
tion 43 applies only where two or more 
persons have made a joint promise and 
not where two or more persons have be- 
come jointly interested by Inheritance in 

made by a single person. AIR 
*929 Lah 783 (784) (DB) AIR 1957 

Andh Pra 688 (690) AIR 1918 Cal 

** *917 Cal 829 

(829) (DBj *"-• AIR 1067 Orissa 158 (160) 

0 ^ 0 ^^ fAIR 1917 Cal 

829 held no longer good law, in view of 

AIR 1925 Cal 1056 (FB).) 

air 1957 Trav-Co 186 
(189)' (DB). (Devolution of mortgaged 
property on heirs of mortgagor — Mort- 
gagee can enforce the mortgage against 
the entire property or against the share 
Lv Vl®-, hands of one of the heirs.) 

AIR 1955 Raj 11 (14): ILR (1953) 5 
Raj 9o. (Principle of section may be 
applied even to co-heirs, at least those 
like the sons of a deceased Hindu 
father.)] 

(2) Suit for rent Is maintainable aga- 
inst some of the heirs or succesors-ln- 
mterest of deceased tenant without 
bringing all on the record. AIR 1925 

1056 (1058) : 53 Cal 197 (FBI. 

(Ghosh and Mukherjee JJ. dissenting*) 

(3) Heirs of joint tenants are not 
each of them liable ^or whole rent. (1910) 
12 Cal L Jour 642 (644). 

e. Co-tenants. — (1) In view of Sec- 
lion 43, a landlord can sue some of his 
tenants for the whole rent of a hold- 
ing. (1938) 17 Pat 662 (665) (DB) ** AIR 
1935 Pat 146 (147) (DB) ** AIR 1927 Pat 
426 (429) = 7 Pat 353 (DB) ** AIR 1927 
Pat 2 (4) (DB) •* AIR 1914 Lah 500 
(501) = 1914 Pun Re No. 107 ** 1968 
Pat LJR 118 (120) (SC). 

(2) Where one of the two co-tenants 

dies, a suit by the landlord against all 
the heirs of^the deceased tenant for the 
entire rent is maintainable without 
making the other tenant a party thereto 
AIR 1923 Cal 615 (618) (DB) ** AIR 

1924 Cal 165 (166) = 50 Cal 737 (DB). 

(3) It is true that in the case of a 
joint contract the cause of action for a 
suit to enforce the promise is exhausted 
by a judgment obtained against one of 
the promisors only and hence no second 
suit against the co-promisor cbuld be 
brought thereafter. But as arrears of 
rent when they fall due furnishes a 
separate cause of action In resp^ of 
each year the above rule would not 
affect the second suit of the landloM 
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against certain co-tenants for the re- 
covery of arrears of rent pertaining to 
subsequent years merely because in the 
previous suit against another co-tenant 
he had obtained a judgment for the 
arrears of a previous year. AIR 1947 Cal 
11 (13, 14) ILR (1946) 2 Cal 605 (DB). 

(4) Where the plaintill and the defen- 
dant are in the position of joint tenants 
and are therefore joint promisors as 
regards the rent payable to the landlord, 
the plaintill who has paid the entire 
rent is entitled under Section 43. Con- 
tract Act. to contribution from the 
defendant. AIR 19.50 Pat 212 (214) (DBl. 

(5) A sharer in a patni lease discharg- 
ing the decree for rent obtained against 
him by the landlord is under Section 43 
entitled tx> recover by way of contribu- 
tion from his co-sharer his share of 
the rent even though the claim of tiie 
landlord for rent against such co-sharer 
was barred by limitation. AIR 1955 Cnl 
62 (63). 

(6) Joint lessees — Decree against for 
arrears of rent — Two groups having 
equal rights in the lease — One group 
making payments not exceeding their 
half .share before Madras Act IV of 
1938 came into force — Subsequent 
scaling down reducing the balance due 
— Contribution cannot be claimed from 
joint lessees for the amount paid before 
the Act came into force by the other 
lessees. AIR 1945 Mad 266 (266) = ILR 
(1946) Mad 167. 

7. Partners. — (1) Section 43 applies 
as much to partners as to other co-con- 
tractors. AIK 1933 Bom 407 (409) AIR 
1927 Lah 819 (821) = 9 Lah 217 (DB) 
** (1898) 21 Mad 256 (257) (DB) 

(1893) 17 Bom 6 (11) (DB) (1881-82) 
6 Bom 700 (7021 AIR 1964 Tripura 
13,(15) ** AIR 1969 J & K 96 (97, 98). 

(2) Cause of action against firm is a 
joint cause of action against all partners 
and each partner is jointly and several- 
ly liable for the whole claim. AIR 1926 
Sind 75 (76). 

(3) Loan taken by firm — Pro-notes 
signed by principal partner — Princi- 
pal partner can be made to pay. AIR 
1924 Lah 148 (149) = 4 Lah 239 (DB). 

(4) Suit instituted .against partners in 
private capacity, if unsuccessful, cannot 
be continuejJ against them as firm and 
S. 43 has no application to such a case. 
AIR 1915 Lah 167 (168) = 1915 Pun Re 
No. 76 (DB). 

(5) The remedy of a partner who has 
been compelled to pay the whole or 
•more, than his share of the partnership 

debt is to sue for account and his suit 
.for contribution against his co-partners 
is not maintainable. AIR 1949 Mad 109 
(2) (111, 112) (DB) ** AIR 19,54 Mad 1101 
(1107) = ILR (1954) Mad 1160 (FB). 
(Subsisting partnership — Suit for con 


tribution for payment of particular 
items in excess of their shares is not 
open to partners even though the pay- 
ment had been made under decrees 
passed on those items of liability — AIR 
1933 Mad 755, Overruled; AIR 1939 Mad 
508. Impliedly overruled.) ** AIR 1946 
Oudh 118 (120) = 21 Luck 295. (Claim 

for contribution in respect of a debt due 
from partnership which is paid by one 
partner is based on the plaintiff’s right 
as partner to receive contribution, which 
is also subject to the prepayment of the 
debts due by the partnership and to the 
reciprocal rights possessed by the other 
partners which can be determined only 
in a suit for general accounts.) 

[But see AIR 1942 Nag 72 (72. 73) --= 
ILR (1942) Nag 340 ** AIR 1921 Nag 45 
(46).] 

(6) A claim for contribution against 
the co-partners based on the contract of 
partnership would be excluded by the 
general doctrine that as between part- 
ners there can be no claim for contribu- 
tion. AIR 1939 Mad 508 (508) •* AIR 1946 
Oudh 118 (120) = 2i Luck 295. (No con- 
tribution is allowed by reason of the 
contract of partnership between parties 
in respect of individual transaction 
ignoring other partnership transac- 
tions — But a claim based on equity 
and not on any statutory provision has 
to be distinguished from such claims.) 

(7) Where a partner had to pay under 
a decree passed for a partnership debt 
after the dissolution of the firm but by 
then his right to claim general account- 
ing had become barred it was held that 
his suit for contribution against the 
other partners was not maintainable. 
AIR 1954 Mad 1101 (1110) = ILR (1954) 
Mad 1160 (FB). Held Section 43, Con- 
tract Act conferred no right on him and 
the fact that the liability had become 
merged in a decree did not make any 
diflerence — AIR 1939 Mad 228, Over- 
ruled; 32 Mad 203, 34 Mad 112 and AIR 
1914 Mad 295 held impliedly overruled 
by AIR 1922 PC 115.) 

(8) Where a partner who contested in 
his suit for dissolution the binding 
nature of a mortgage of the partnership 
assets agreed under a compromise to 
recognize the validity of the mortgage 
and pay a certain amount to have his 
share of the assets released from the 
mortgage claim it was held that the other 
partner who had to pay off the entire 
mortgage was entitled to recover con- 
tribution upto the eunount promised 
under the compromise even though sub- 
sequent to the compromise the mortgage 
had been declared by the Court to be 
not binding on the partner who disput 
ed it. AIR 1914 PC 10 (11) = 11 Nag LR 
.53. 

(9) A partner to whom a bill Is en- 
dorsed by his firm is himself a co-pro- 
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,» 44. Effect of release of one joint promisor. — Where two or more persons 
have made a joint promise, a release of one of such joint promisors by the pro- 
misee does not discharge the other joint promisor or joint promisors; neither does 
it free the joint promisors so released from responsibility to the other joint promisor 
or joint promisors.** 

[•] See Section 138. 


Section 43 — Note 7 (coiitd.) 
mlsor who could be compelled to con- 
tribute towards the discharge of the 
bill by the other partners and therefore 
his action against the firm on the bill 
will not be maintainable. AIR 1951 Cal 
466 (468). 

8. Joint tort-feasors. — (i) if an act 
Is manifestly unlawful, or the doer of 
it knows it to be unlawful as constitu- 
ting either civil wrong or a criminal 
offence, he cannot maintain an action 
for contribution or indemnity against 
the liability which results therefrom. 
An express promise of indemnity to him 
for the commission of such act is void. 
AIR 1932 Mad 1 (5) (FB) =•* AIR 1936 
Pat 49 (51) = 15 Pat 219 (DB) (1902J 

25 Mad 599 (601. 602) (DB) AIR 
1961 Pat 103 (106). 

[But see AIR 1953 Cal 513 (514) = 
IJJi (1953) I Cal 249 (DB). (Defence 

that plaintiff is a joint tort-feasor is no 
ground for refusing relief where facts 
brought before Court show defendant as 
more blameworthy out of the two.) “ 
AIR 1951 All 774 (790) = ILR il952) 1 All 
759 (FB). (Contribution should be al- 
lowed where equitable considerations 
warrant — AIR 1932 All 334 (DB), Over- 
ruled.)] 

(2) Person in wrongful possession can- 
not bring suit for contribution if pay- 
ment was made in support of his own 
title. (1911) 13 Cal L Jour 646 (647) (DB). 

(3) Where joint debtors (who were 
joint tort-feasors in the suit) have under 
compromise in Court contracted to pay 
a sum to plaintiff and some of them pay 
the sum and sue the rest for contribution, 
their claim cannot be resisted on the 
groimd that all of them were joint tort- 
feasors, before the compromise. AIR 1916 
All 160 (161) = 38 All 237 (DB) ** AIR 
1963 Orissa 140 (142) = ILR (1963) Cut 
313. (Joint tort-feasors may be sued for 
damages either jointly or severally.) 

9. Accord and satisfaction by one. — 

(1) Under the English Law, accord and 
satisfaction made by one of several 
parties jointly liable or jointly and 
severally liable to the same creditor 
for the same debt, discharges the claim 
of the creditor against all. There is no 
reason why this principle would not ap- 
ply to cases of joint and several liabi- 
lity imder Section 43, Contract Act. AIR 
1942 Cal 87 (91) = ILR (1941) 2 Cal 
237 (DB). 

SECTION 44 ^ SYNOPSIS 

1* Scope and applicability. 

2. Co-mortgagors. 

3. Co-heirs. 


4. Co-judgment-debtors. 

5. Decree against one co-promiKor — 

Effect. 

6. Contribution, right of. 

1. Scope and applicability. — ( 1 ) Eng- 
lish law doctrine that release of one of 
several joint debtors releases all from 
liability has no application to India. 
(1911) 14 Cal L Jour 354 (357. 358) (DB). 

(2) Section 44 applies as much to 
partial discharge as to complete dis- 
charge. (1942) 46 Cal WN 234 (237. 238) 
mB) AIR 1948 Nag 279 (282) = ILK 
(1947) Nag 553 (DB). 

(3) Section means generally, that re- 
lease to .one of several contractors does 
not discharge co-contractors, and applies 
as well to a discharge after breach as 
to a release before breach. (1879) 4 Cal 
336 (338). 

(4) The provisions of Section 44 are 
applicable to the co-parceners of a joint 
Hindu family in spite of the dissolution 
of the joint family unless the creditor 
has agreed to the arrangement between 
the co-parceners that one of them alone 
would pay the debt. 1949 Bur LR (SC) 
46 (50). 

2. Co-mortgagors. — (1) Release by 
the creditor of one of the mortgagors 
jointly and severally liable, has not the 
eifect of releasing others. AIR 1917 Cal 
502 (505) = 44 Cal 162 (DB). 

(2) The qualified release of a part of 
the mortgage security in favour of 
some of several joint mortgagors, result- 
ing from the mortgagee not seeking to 
enforce his right as against any surplus 
sale proceeds of such part when sold 
in satisfaction of a prior mortgage, 
ought not to affect the mortgagee’s 
right. (1903) 30 Cal 953 (958) (DB). 

(3) Where five brothers had made 
themselves jointly liable for a sum of 
money under a bond and mortgaged 
certain village as security for the debt 
and the mortgagee having subsequently 
taken a separate bond from each of the 
two brothers for one-fifth of the whole 
amount, sought to recover the remain- 
ing three-fifths of the said amount 
from remaining three brothers: Held 
that any one of the five might be sued 
for the whole amount and the promisee 
was entitled to recover the three-fifths 
from the remaining three brothers. 
(1876) 25 Suth WR 419 (419) (DB). 

(4) Mortgage suit — Preliminary de- 
cree against joint owners — •'Plaintiffs 
applying for final decree — B, one of 
joint owners, applying to Debt Relief 
Court for determination of debt — Final 
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45. Devolution of joint rights. — When a person has made a promise to two 
or more persons jointly, then, unless a contrary intention appears from the con- 
tract, the right to claim performance rests, as between him and them, with them 
during their joint lives, and, after the death of any of them, with the representa- 


Section 44 — Note 2 (contd.) 
decree proceedings stay^ — Debt 
scaled down by such Court and B al- 
lowed to pay same in instalments -- 
PlaintifTs applyir^ for revival of final 
decree proceedings — Relief Court's 
order held did not release other defen- 
dants from liability. AIR 1947 Nag 61 
(67) = ILR (1947) Nag 1 (FB). 

3. Co-heirs. — (1) Claim for rent bar- 
red against some co-heirs — Remaining 
heirs not separately liable for entire rent. 
AIR 1919 Cal 861 (862) (DB). 

4. Co-judgment-clebtors. — (1) The 

release of a joint judgment-debtor does 
not operate as a release of the others. 
AIR 1944 Cal 328 (330) (DB) ** AIR 1933 
Lah 505 (507) AIR 1924 Cal 209 (211) 
= 50 Cal 718 (DB) ** AIR 1915 Mad 
934 (936) = 39 Mad 548 (DB) ** (1880) 
6 Cal LR 212 (214) 1965 Cur LJ 485 

(Punj). 

LSee also AIR 1927 All 830 (831). 
(Joint decree against father and son — 
Father becoming insolvent and com- 
pounding with decree-holder — Son is 
liable only for such portion of decretal 
amount as had not already been realised 
by decree-holder in pursuance of the 
compositioh.)] 

(2) Where some of the original defen- 
dants against whom joint decree for 
costs was passed died during the pen- 
dency of a Privy Council appeal and no 
substitution was made It was held that 
it did not amount to a release by the 
decree-holder of the interests of those 
judgment-debtors and the Interests of 
all the other iudgment-debtors were not 
also released from all liability under the 
decree. AIR 1933 Pat 24 (25) (DB). 

(3) Release granted to one of several 
judgment-debtors without any intention 
to release others will discharge others 
only pro tanto and not in respect of 
the entire amount decreed. AIR 19.18 
Cal 51 (53) (DB). 

5. Decree against one co-promisor — 
Effect. — (1) Where a promisee chooses 
to proceed against one co-promisor, and 
obtains a judgment, he has no right to 
proceed against the other co-contrac- 
tors or co-promisors. AIR 1936 Bom 344 
(345) «= 60 Bom 954 (DB). 

(2) Where in case of a joint promissory 
note one of the executants makes cer- 
tain pa 3 nnent and the promisee agrees to 
discharge him from his liability, only 
reserving his right to sue the co-execu- 
tant for the balance the co-executant is 
liable for the balance subject to his 
right to sue his other co-executant for 
contribution. AIR 1937 Rang 137 (137, 
138). 


(3) In absence of contract to the con- 
trary, joint executants of pro-note, who 
have undertaken unconditionally to dis- 
charge obligations under pro-note, are 
jointly and severally liable to discharge 
liability under pro-note — Some of them 
cannot maintain the position that they 
are only sureties. AIR 1966 Ker 303 
(304) = 1966 Ker LT 1145 (DB). 

6. Contribution, right of. — (1) Where 
the promisee releases one or more of 
the joint promisors, the liability as be- 
tween joint promisors to contribute 
equally does not end. (1941) 45 Cal WN 
357 ( 381) ** AIR 1957 Rai 267 (274) == 
ILR (1957) 7 Raj 616. 

(2) A case may not be covered by 
Section 69 of the Contract Act. but that 
is not to say that the claim for contri- 
bution can be negatived on this score 
if it otherwise arises under Sections 43 
and 44. AIR 1957 Rnj 267 (274) = ILR 
(1957) 7 Raj 616. 

(3) Decree for arrears of putni rent 
against co-sharers — Execution of decree 
postponed against one co-sharer by rea- 
son of Section 10-C, Bengal Court of 
Wards Act — Such co-sharer is not 
absolved from liability to contribute to 
other co-sharer who pays entire amount. 
AIR 1949 Cal 242 (244) = ILR (1940) 
2 Cal 325. 

(4) A case for contribution arising out 
of excess payment - could and wduld 
come into existence only when such ex- 
cess payment had been made and the 
limitation would begin to run from the 
date of such payment. AIR 1957 Raj 267 
(275) = ILR (1957) 7 Raj 616. . 

SECTION 45 — SYNOPSIS 

1. Scope. 

2. Discharge given b}' one joint prO' 

misee alone. 

3. Suit by joint promisees. 

4. Devolution of joint rights. 

5. Partnership cases. 

1. Scope. — (1) It is doubtful whether 
Section 45 applies to claim for posses- 
sion of land. Where, however, suit is 
really for specific performance of con- 
tract, defendant may plead Section 45 
as bar. 1912 Pun LR No. 49 p. 150 
(158) = 1911 Pun Re No. 57, p. 220 

(DB). 

(2) The words “as between him ana 
them” in Section 45 signify that as be- 
tween the debtor and original body of 
creditors, the right to claim payment 
would rest with the body, but if by part- 
payment the number of creditors is re- 
duced, the right to claim payment will 
be a right arising as between the deb- 
tor and the remaining creditors. Where 
a partner of a dissolved firm collects his 

share of debts, impleading ' bthefs, • the 
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ti\w of such deceased person jointly with the siiivivor or stirvivors. and, after U»o 
death of the last survivor, with the representatives of all jointly.* 

Illustration 

A. in consideration of 5,000 rupees, lent to him !>y B and C. promisrs B and C 
lointly to repay tlicm Uiat sum with interest on a day specieccl. B dies. The risht to 
claun perfonnmice rests with B's representative jointly with C during C’.-! life, and after 
tUo death of C svith tlie repiesenlatives of B and C jointly. 

^ exception to S. 45 in case of Govemmeut sec\irilies, see Uie Indian Secn- 
dtics Act, 1920 (10 of 1920), S. 4, Public Debt Act, 1944 (18 of 1944), S. 8 and 
Major Port Trusts Act, 1963 (38 of 1963), S. 68. 

^tlon 45 — Note 1 (contd.) 
o^r partners can sue for their siiarc 
of debts. AIR .1919 Lah 14 (15) ^ 1919 
Pun Re,. No. 128, p. 317. 

(3) A promise can be made to two 
iwsws either jointly or severally but 
not both ways. A promise to two or 
more persons unlcs.s there is something 
to show that the intention of the parties 
was otherwise is only a joint promise 
made to them. AIR 1954 Cal 303 (304) 

=* ILR (1956) 1 Cal 102. 


2. Discharge given by one joint pro- 
misee alone* — (1) Payment to one of 
wo joint promisees is not a discharge 
entire debt. AIR 1952 Mys 68 

3 3^8 (326) (DD> 

^'^21 = 10 Sind LR 

[But see AIR 1957 Mad 191 (192). 
U^yr^nt to one promisee so as to have 
the effect of discharging the debt as 
agmnst all joint promisees must be an 
acmal payment and not merely an 
undertaking to pay in future.) =“ AIR 

82 (84) = 2 Pat L Jour 520 
(DB). (A joint creditor, in equity, can 
give a vedid receipt to a debtor in full 
discharge of the claims of himself and 
of the other joint creditors.) ** (1913) 36 
Mad 544 (549, 552) (FB). (One of two or 
more payees of negotiable instrument 
can give valid discharge of entire debt 
without concurrence of other payees.)] 

(2) A discharge given by one of the 

co.promisees is valid only to the extent 

or his own share in the debt. ILR (195!) 

} RaJ 187 (189) ♦* AIR 1952 Mys 68 

(d9)« 

(3) In the absence of any evidence or 
cl^mstances which would justify a 
comrary inference It will be presumed 
notwlmstanding the form of an obliga- 
won that' a debt due to 'joint creditors is 
uue to them in severallty. AIR 1919 Cal 

** 1869 Raj 278 (280) = 

1969 Raj LW 343. (Where debts are due 
severalty, each creditor can bring a 
BUlt fpp recovering his share of the debt 
alter impleading the remaining creditors 
as defendants irrespective of whether 
they wpre. asked to join as plaintiffs 
^d, they, declined to do so.) 

The pxesumption in the absence 

proportion in 
wmcji the loan was advanced by the 


co-creditors is that the money was ad- 
vanced by them in equal shares and on 
that presumption each of them is enti- 
tled to receive his share of the total 
advances and give a valid discharge qua 
his share. ILR (1953) 3 Raj 318 (3271 
•* ILR (1951) I Ra.i 187 (189). (Payment 
made to one cannot discharge debt due 
to others.) 

(5) One of the promisees jointly en- 
titled with another to a debt cannot 
when sued upon by the debtor for the 
recovery of a debt which was due from 
him alone, set off the joint debt. AIR 
1954 Cal 303 (305) = ILR (1956) 1 Cal 
102 . 

(6) A decree-holder holds such a legal 
character as to be able in law to give 
discharge on behalf of his co-decree 
holders. AIR 1924 Cal 710 (713) (DB). 
(Where succession certlllcate is taken 
by all decree-holders, adult certificate 
holders are not competent to give 
a valid discharge without the concur- 
rence of the minor decree-holders.) 

(7) Sec also Section 38. 

Mortgages. 

(8) Mortgagees taking a joint secu- 

rity for the money advanced must. In 
the absence of anything shown to the 
contrary, be ragarded as tenants-in- 
common having separate Interest in the 
money advanced and not as joint ten- 
ants. AIR 1921 Pat 27 ( 28) 5 Pat L 

Jour 376 (DB). 

(9) Co-mortgagees being tenants-ln- 
common their interests are severable or 
partible among themselves; so that one 
of them can sue on the mortgage provid- 
ed those who are unwilling to be joined 
as plaintiffs are made defendants. Simi- 
larly, if some of the co-mortgagees are 
estopped from suing, Court can sever 
debt and give decree to others for their 
share. AIR 1918 Cal 411 (412) (DB). 

(10) Where several mortgagees ad- 
vance money on a joint security without 
specifying their respective shares the 
presumption is that they had contributed 
equally to the raising of the amount 
advanced. AIR 1918 Oudh 91 (92). 

(11) Payment to one co-mortgagee 
without consent of others does not give 
discharge of debt due to others. AIR 1930 
All 98 (98, 99) (DB) ** AIR 1928 Mad 933 
(935) (DB). (One mortgagee accepting 
smaller amount in full satisfaction of 
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Section 45 — Note 2 (contd.) 
mortgage and agreeing to pay share of 
co mortgagor. j.,atter jiot consenting to 
arrangment is entitled to enforce against 
whole property his share of debt.) 
AIR 1927 Cai 425 (429) (DBl ** AIR 1922 
Lah 64 (64) (DB). (Consent is neces- 

sary.) ** AIR 1921 Pat 27 (28) = 5 Pat 
I. Jour 376 (DB) ** (1921) 3 Lah L Jour 
502 (504). (Consent is necessary.) AIR 
1920 Pat 464 (468) = 5 Pat L Jour 151 
(DB). (Release given by one co-mort- 
gagee is not a discharge of entire mort- 
gage much less a release given by one 
of heirs of a deceased mortgagee.) ** 
AIR 1919 Cal 593 (596) (DB) =<* AIR 1915 
Cal 528 (528) (DB) *=*■ (1911) 14 Oudh Cas 
45 (47). (Consent of others is necessary.) 

(1910) 32 All 164 (167) (DB). 

[But see AIR 1957 Mad 191 (192). 

(Arrangment with co-mortgagee that he 
must remain in possession and appro- 
priate income towards mortgage-debt — 
Income so appropriated amounts to 
actual payment and discharges mortgage 
against all mortgagees though there is no 
payment of a lump sum.) ** AIR 1925 
Mad 261 (263) = 48 Mad 693 (DB). (Pay- 
ment made to one joint-mortgagee is 
valid discharge of mortgage liability. But 
a mere undertaking to pay the amount at 
some future date is not payment.) *• 
(1909) 1 Ind Cas 219 (219) (DB) (Mad). 
(A release of a mortgagor by one of 
several joint mortgagees, on payment to 
him of .the mortgage-debt, discharges the 
mortgagor from all liability under the 
mortgage to the other mortgagees, inas- 
much as the mortgagor had made a 
promise to two mortgagees jointly and 
the right to claim performance rested 
with both mortgagees jointly.)] 

(11) The principle that payment to 
one of several joint creditors does not 
operate as a discharge of the debts in 
so far as the other creditors are con- 
cerned is not applicable to a case where 
the payment is to a joint mortgagee 
who was the manager and agent of the 
others. AIR 1928 Cal 125 (126) (DB) •* 
(1937) 169 Ind Cas 531 (531. 532) (Lah). 
(One co-heir cannot give valid discharge 
without consent of other — Payment to 
one is valid to the extent of his share; 
other’s right to recover from the debtor 
is not affected.) ** AIR 1918 Mad 29 
(29. 30) = 41 Mad 637 (DB) ** AIR 191R 
Mad 1128 (1128) (DB). 

(12) Where money was lent on joint 
account by two brothers who were ap- 
pointed executors of the deceased testa- 
tor by his will, the mortgagor in making 
repayment must see that he made the 
payment to and obtained a receipt from 
a person entitled to give him a di.s- 
oliarge. AIR 1916 Cal 568 (568. 569) 
(DB). 

(13) Payment to one of heirs of mort- 
gagee does not bind the other heirs. 


AIR 1915 Oudh 29 (30) — 18 Oudh Cas 
154 (DB). 

Payment of rent to one of co-lessora. 

(14) Payment by tenant of the rent to 
one of two co-lessors .will not discharge 
him from liability to pay the share of 
the other co-lessor unless tliere is an 
agreement between the co-lessors that 
the rent received shall be held by them 
jointly or a mutual grant of authority 
between them to receive the rent. AIR 
1952 Mys 68 (69). 

(15) Where a te)ianl pays off the 
entire rent due from him to one of two 
co-sharers, he can escape liability to the 
other, if he shows that his payment to 
that co-sharer was one made Iwna fide. 
But if the payment by him was made 
to defeat the claims of the other co- 
sharer, the latter’s right to recover 
his share of rent is not affected. AIR 
1916 Mad 208 (208, 209) (DB). 

(16) Where under a rent-deed its exe- 

cutant describing A as the owner of the 
property stipulated to pay the rent 
only to her he cannot elect to pay it 
ro B whose name also has been includ- 
ed in the deed on the ground that she 
is an elderly member of the family. 
Neither the mention of B’s name in the 
deed nor the description of the property 
as “your property” is sufficient, in the 
face of the express recognition of A 
alone as the owner, to constitute B a 
joint lessor so as to entitle the execu- 
tant to claim that the payment to her 
has discharged his liability for the rent. 
AIR 1952 Raj 115 (121, 122) = ILR 

11952) 2 Rai 58 (DB). 

Debt due to Hindu joint family. 

(17) In the case of a debt dueto ajolnt 
family, the payment made to the mana- 
ger of the family would discharge the 
debt so as to bind the junior members 
of the family as well. AIR 1952 Mys 63 
(69). (Even a junior member can be 
treated as a manager for the purpose 
where it is clear that he had been so 
treated by the other members of the 
family and allowed to receive pajTnents 
due to the family.) 

(18) Transaction of mortgage really 
entered into by joint Hindu family but 
executed in favour of minor member. 
Tender of mortgage money to managing 
member of family is good and valid 
tender in law. AIR 1922 All 355 (356) = 
44 All 64 (DB). 

(19) Payment made to junior member 
of joint Hindu family during lifetime of 
its manager in whose favour the bond 
was executed does not discharge the 
promisor. AIR 1918 Mad 29 (29) = 41 
Mad 637 (DB). 

(20) The payment of a debt due to a 
joint Hindu family to a member other 
than the karta of the family will not 
bind the other members of the family 
and discharge the debt unless the mem- 
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Section 45 — Note 2 (contd.) 
ber receiving the payment had authority 
to^do so from the karta himself. AIR 
1951 Ajmer 11 (11. 121 ='* AIR 1933 Bom 
24o (247) (DB). 

(21) Where after mortgage to one 
member on behalf of family, partitior 
had taken place, payment to one ol 
divided members is not valid discharge 
(1910) 20 Mad L Jour 709 (715) (DB). 

(22) Order 36. Rule 6. Civil P. C 
would certainly restrict the Hindu law 
po^^^rs of a father or manager of a joint 
Hindu family when he has been ap- 
pointed as the next friend of the minoi 
members to give a discharge but not 
when a differei^t person is the next 
friend. (1949) 27 Mys LJ 74 (80. 82, 83| 
(DB). • 

(23) Though the right of a deceased 
person vests in his legal representatives 
in several shares, so far as the an- 
cestor’s debtor is concerned, they take 
as one unit and a suit to enforce the 
^ht must be instituted by all of them. 
The right can be exercised even by one 
also by producing in Court up to date 
of decree a succession certillcate in his 
favour. 1964 Ker LJ 676. 

l24) If a document is executed in 
favour of two persons who are members 
L joint Hindu family, and concerns 
the business of that joint Hindu family, 
and one of them is the karta of the 
family, the karta alone can bring a suit, 
Irf i'® efTectlvely represents the joint 
Hindu family. The other member of the 
family may be a proper party to the 
suit, bi4t not a necessary party to the 
suit. The case is not at all covered by 
Section 45. 1960 Raj LW 129. 

3« Suit by joint promisees. — (I) Under 
Section 45 of the Contract Act. it is not 
OT^n to one of two or more joint pro- 
misees to sue alone either for perform- 
ance of the promise in its entirety or to 
the extent of his share. AIR 1957 Andh 
Pra 688 (690) (DB) *• AIR 1927 Mad 84 
JK Pun Re No. 156 p. 518 

(540, 541) (FB). (Defendant can object 
to frame of suit on the ground of non- 
joinder when all co-promisees have not 
irnpleaded and if plaintifT proceeds 
with suit without adding all co-pro- 
misees even after objection suit must 
be dismissed. But defendants objection 
Must be made in proper time.) *• (’86) 
10 Bom 32(34) (DB). (All co-owners must 
Join in suit to recover their property 
"^•Defendant cannot be deprived of his 
£i®ht to Insist on the other co-owners 
being toined on the record by reason of 
there being evidence to show that they 
approve of the suit being brought by 
the plaintiff alone.) 

[See also (1911) 33 All 327 (331) (DB). 
(As one of several heirs of a deceased 
cannot sue for his share of debt due to 
deceased It is also not permissible to 


give him a succession certificate to 
enable him to collect a part of the debt 
due to the deceased.)! 

1 2) All the joint promisees are neces 
sary parties to a suit to enforce a joint 
promise and the omission to implead 
any would render the suit liable to be 
dismissed. 1916 Jaipur I.R 1.30 (I31‘ 

AIR 1928 Sind 16 (16) (DB). (Two bro- 
kers employed in respect of single tran- 
saction — Suit by one for his own 
share of commission without implead- 
ing other broker as co-plaintiir or de- 
fendant is liable to be dismissed.) ** 
AIR 1969 Raj 278 (230) = 1969 Raj LW 
343. (Debts of 56 creditors to same debtor 
— Specified .separately in joint agree- 
ment relating to. debts — Suit by one 
creditor — Some creditors not implead- 
ed — Suit .not maintainable.) 

(3) If, when a co-promisee is implead- 
^ ^ co-plaintifT. by an amendment 

of the plaint. , the enforcement of the 
claim by him is barred by limitation, 
the suit by the other co-promisees 
should also fail in view of Section 45 of 
the Contract Act. AIR 1917 Raj 298 (299) 
-- ILR (1957) 7 Raj 613. 

(4) Joint promisees have joint right 
of suit and consequently of appeal which 
would vest on the death of any one of 
them in the surviving promisees and 
the legal representatives of the deceas- 
ed. Therefore the whole appeal would 
abate when these representatives are 
not substituted in the place of the de- 
ceased. AIR 1957 Madh Pra 89 (90) = 
ILR (1957) Madh Pra 21. • 

(5) One of several Joint promisees 
may sue alone if other promisees refuse 
to join in action in which case they 
may be added as co-defendants and 
notice may be given to them. (1900) 9 
Cal L .lour 331 (334) (DB) ** AIR 19.57 
Andh Pra 688 (690) (DB) ** (1908) 33 
Cal 331 (345) = 35 Ind App 73 (PC). 

(6) Where a hatchita was executed by 
a person in favour of himself and three 
others each having a definite share, fit 
was held that a suit by two of the three 
promisees for their shares under the hat- 
chita against the executant and the 
other promisee who refused to ioin 
with plaintills was maintainable. AIR 
1941 Cal 595 (597, 598) (DB). 

(7) One co-promisee may sue on his 
own account. Section 45 does not pr<i- 
hibit this and one plaintifT must not be 
held to have lost his rights to enforce 
an obligation because others entitled to 
share in that right have lost their 
remedy only by the expiry of the period 
of limitation, and have been joined as 
defendants. (1905) 1905 Pun Re No. 57, 
p. 192 (198) (FB). 

(8) Section 45 does not govern the case 
of co-trustees and therefore, a surviving 
co-trustee can file a suit for rent from 
tenants without impleading the legal re- 
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Section 45 — Note 3 (contd.) 
presentatlves of the deceased co trustee. 
AIR 1949 Mad 654 (655, 656). 

(9) 'U’lierc one of the two joint promi- 
sees sues to enforce the claim for debt 
making the co-promisee defendant, the 
claim cannot be split up in the absence 
of facts to show that the co-promisee has 
abandoned his claim. AIR 1959 Rai 254 
(256) -- ILR (1958) 8 Raj 850. 

Co-promisecs under promissory note. 

(10) One of the co-promisees under a 
promissory note is not entitled to bring 
a suit without making the other pro- 
misee also a party to it under S. 45 of 
the Contract Act. claim right to claim 
performance of the promise rests witli 
them jointly. AIR 1936 Pat 274 (275) 

37 Cri L Jour 848. 

(11) Although the plaintiff claims n 
money decree alleging himself to be the 
sole promisee the Court is justified in 
dismissing his suit on the ground of non- 
joinder of necessary parties where it 
finds that the debt in fact was not 
solely due to him but only jointly with 
two others who have not been implead- 
ed. 1891 Pun Re No. 86, p. 422 (426. 427) 
(FB). (Where appellate Court finds itself 
in agreement with the lower Court on 
the question of non-joinder it has to 
simply confirm the lower Court’s decree 
of dismissal and refrain from cunsidera- 
iug the question as to whether plaintiff 
should be allowed or not to amend the 
plaint.) 

Joint mortgagees. 

(12) The rule that all the promisees 

should combine to enforce a promise 
which is jointly in their favour applies 
to mortgages also. Therefore, a suit by a 
co-mortgagee by himself, without im- 
pleading the other mortgagees either as 
plaintiffs or defendants for the whole or 
part of the mortgaged property should 
be dismissed as being not maintainable. 
AIR 1950 All 598 (599. 603) = ILR 

(1951) 2 All 475 (FB) ** AIR 1919 PC 
24 (26) = 47 Cal 175 ~ 46 Ind App 272 
*• (1913) 20 Ind Cas 151 (151) (DB) 
(All). (Suit by one co-mortgagee for 
sale of entire property to recover his 
share of debt due.) ** 1882 l^n Re No. 
175, p. 519 (520) (DB). (Mortgage exe- 
cuted in favour of three persons — Suit 
by representative of one mortgagee alone 

— No Indication in the bond to show 
an intention of the parties that right to 
demand performance was not to rest 
in all mortgagees — Suit as filed held 
was not maintainable.) ** AIR 1968 All 
201 ( 202 ). 

(13) Mortgage — Several mortgagees 

— Suit by one mortgagee to enforce 
part of security — All mortgagees made 
parties — Allegation that other mort- 
gagees had received their share of mort- 
gage money — Plaintiff undertaking to 
Increase amount of claim and pay court- 


fee if other mortgagees’ claim not satis- 
fied — Suit as framed competent -- 
Suit as framed cannot possibly be de- 
feated when all the mortgagees are 
parties thereto and plaintiffs seek to 
recover whatever is due in the security. 
AIR 1914 Cal 788 (789) (DB). 

Suits relating to sale, 

(14) One only of the several persons 
in whose favour an agreement to sell 
a certain property has been made can- 
not sue to claim specific performance 
of the agreement. (1912) 11 Mad L Tim 
192 (193) (DB). 

(15) The defendants sold a certain 
village to the plaintiff and his brother, 
fixing the price on the basis of the net 
inconie which the defendants stated at 
the time of the contract to be a certain 
amount. The plaintiff later on discover- 
ed that the defendants had overstated 
the income and made certain other 
fraudulent representations, and su^ 
for compensation for the fraud of the 
defendants at the time of the sale, al- 
leging that on a partition enter^ into 
subsequent to the purchase between 
himself and his brother the village fell 
to his share. Held, that the suit was not 
one of pure tort, but was one for a 
wrong arising out of a contract, and 
that the suit was bad for non-joinder, 
it having been brought only by one of 
the joint promisees; Held also, that the 
fact that there was subsequent partition 
between the plaintiff and his brother did 
not confer on plaintiff the right to sue 
the defendants for compensation. AIR 
1932 Mad 583 (584) (DB). 

Joint leases. 

t 

(16) Joint lease entered by co-promi- 
sees — Some suing for possession — 
Others impleaded as defendants on their 
refusal to join — Suit held maintainable 
1912 Pun LR No. 49 p. 150 (158) = 1911 
Pun Re No. 57, p. 220 (DB). 

(17) A suit for ejectment can be 
brought against a tenant by sufferance 
by one co-sharer landlord alone. With 
regard to realisation of arrears of rent, 
however, all the co-owners must join as 
the property belongs to them jointly 
and the liability arises out of the con- 
tract of tenancy. AIR 1956 Madh B 35 
(37). (Suit for ejectment and recovery 
of arrears of rent and mesne profits is 
not wholly a suit to enforce the contract 
of tenancy. It can be maintained by one 
of the co-owners as a suit for posses- 
sion against a trespasser.) 

[See however (1964) All LJ 465 (DB). 
(When a lease is granted jointly by'^two 
persons, one of them cannot bring a 
suit for ejectment and arrears of rent, 
as he cannot terminate the tenancy 
and the rent is also payable jointly.) 

(18) In the case of a joint lease, one 
of the co-lessors cannot maintain a 
separate suit against the lessee for 
his share of rent but where this lessee 
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Sbotion 45 «— Note 3 (contd.) 

collusively and not bona fide pays the 
rent to one of the co-lcssors. the pay- 
ment operates as a discharge of that co- 
lesgpr's share only and the other co- 
lessor can maintain a suit for his share 
of rent without making the other co- 
lessor, who has received the money, 
party to it. AIR 1945 All 3U (315, 316) 
« ILR (1945) All 165 (DB). 

(19) A suit for enhancement of rent 
under the Bengal Tenancy Act. 8 of 
1885, being an action in which all the 
landlords are required to act together 
by the Statute itself the rule which per- 
nilts one of the landlords to bring a 
suit by himself provided he makes the 
other joint landlords parties-defendant 
to the suit will not apply to such suits. 
(1911) 38 Cal 270 (277) = 38 Ind App 
1 (PC). 

Suits by Joint Families. 

(20) Joint cause of action by mem 
bers of an undivided Hindu family 
against defendant — Suit in name of 
only one member not maintainable. 
(1895) 18 Mad 33 (35, 36) (DB). 

(21) Where the right of a person to 
recover certain debt has devolved upon 
his sons jointly and the sons constitute 
a joint Hindu family, they can file only 
one suit against their debtors for the 
recovery of the whole amount. Some 
of them cannot split up the claim and 
institute a suit for a part thereof on 
their own behalf on the ground that 
others did not join with them as co- 
plaintilTs. In such a case, it would be 
incumbent upon those instituting suit 
to claim the whole amount on behalf 
of themselves and their brothers on pay- 
ment of the full court-fees and to make 
their brothers who refused to join as co- 
defendants. AIR 1939 Sind 173 (176) = 
ILR (1939) Kar 602 (DB). 

(22) Plaintiff alone suing defendant 

for joint debt due to him and three 
brothers in a joint Hindu family — 
Defendant can insist on all the con- 
tractors being made co-plaintifTs when 
th^re is a joint, cause of action notwith- 
^anding an eTtpression of willingness 
by the other members of the family that 
the plaintiff should sue alone.,, (1883) 
7 Bom 217, (219) (DB). ' 

t23) Members of joint Hindu family 
firm having a joint cause of action 
against ‘defendant — Defendant has a 
right to ask to join all members in suit 
for enforcement of claim, though plain- 
tiff may afterwards adjust sums recover- 
ed with his co-contractors. (1881) 6 Cal 
815 (826) (DB). 

(24). Suit for recovery of debt, secured 
or unsecured, due to Hindu Joint family 
— Qomc members refusing to join as 
'plalntFirs can be made defendants. (1912) 
9 All L Jour 410 (417) (DB). 


(25) Manager of joint Hindu family 
can enforce contract made with family 
— Junior members nnt necessar.y parties. 
(1911) 33 All 272 (277, 278) = 38 Ind 

App 45 (PC). 

4. Devolution of joint rights. — (1) 
The rule of survivorship which accord- 
ing to the English common law applies 
in the case of devolution of joint rights 
has no place in India inasmuch as Sec- 
tion 45 has not recognised the rule. AIR 
1948 Nag 279 (282) = ILR (1947) Nag 
553 (DB). 

(2) Where the agreement between 
the parties does not specify any shares 
and it is impossible to say in what 
shares the consideration was to bo 
paid by or the land to be divided be- 
tween the parties, the right to enforce 
the contract, on the death of one of 
the parties, vests in his legal represen- 
tative along with others and rot in 
others alone. AIR 1935 Lah 478 (479) 
(DB). 

(3) Where one of several .joint tenants 

is liable for the whole rent, on the 
death of one of such .joint tenants leav- 
ing a number of heirs, the liability is 
joint and not several because the bun- 
dle of rights and liabilities which was 
in one such joint tenant is. by opera- 
tion of law transferred to number of 
co-parceners who coi^stitulc in law one 
heir. AIR 1924 Cal 165 (166, 167) = 50 
Cal 737 (DB). (Following 25 Mad 26.) 
** AIR 1960 Cal 187 (189). (On the 

death of original promisee, a siiigle in- 
dividual. his heirs do not become them- 
selves several joint promisees.) 

(4) ^^^^ere a person solely entitled U' 
a certain amount in deposit with a 
party wrote to that party asking him 
to convert the account into a .joint 
account in the name of himself and his 
wife payable to cither or survh^r and 
upon which both of them could operate 
and that letter was not signed by the 
wife as well it was held that the wife 
who was merely a volunteer did not 
thereby become a joint creditor of that 
person. Hence where the person entitl- 
ed to the amount closes the account the 
amount becomes a part of his own 
estate and simply because the amount 
continues to remain with the debtor 
due to his death before payment could 
be made it cannot confer any right on 
the wife towards that amount. AIR 1957 
Cai 585 (589). 

(5) Mortgage in favour of B and D 
— Suit by B alone — D dying during 
course of suit — B acquiring p*s rights 
of recovering debts — Non-joinder of 
D held immaterial — B. although he had 
no right to sue on the day when he 
instituted the suit, had acquired the 
full and exclusive right when D died. 
AIR 1939 Nag 242 (244) = ILR (1939) 
Nag 515 ((DB). 
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Time and place of performance 

46. Time for performance of promise, where no application is to be made 
and no time Is specified. — Where, by the contract, a promisor is to perform his 


Section 46 — Note 4 fcontd.) 

|6) Appeal by all plaintiiTs in suit 
by several co-sharers — Common cause 

— One appellant dying during pendency 
of appeal — No legal representative 
brought on record — Court can pass 
any decree as the case required even 
though no legal representative is brought 
on record — Section 4.5. Contract Act. 
does not apply. AIR 1941 Oudh 155 
(158) = 16 Luck 382. 

(7) Part-assignment of debt is valid 
in law. and action can be maintained 
thereon by the transferee provided he 
makes both the transferor and other 
assignees that may be concerned parties 
to the suit. AIR 1941 Lah 337 (340) 
(DB). 

(8) In a case of a joint debt, an as- 
signment by one of the joint creditors 
does not enable the assignee to enforce 
the payment of the whole debt. AIR 
1937 Cal 532 (533). 

6. Partncrsblp cases. — (1) Sortion 4.5 
'of the Act has no application to debts 
due to trading partnerships. Although 
the right of the deceased partner de- 
volves on his executors, the remedy 
survives to his co-partners, who alone 
must enforce the remedy by action. AIR 
1923 Lah 197 (200) = 4 Lah 142 (DB) * ' 
AIR 1929 Rang 306 (307) = 7 Rang 
806 (1894) 17 Mad 108 (117) (DB). 

[But see (1897) 21 Bom 412 (421, 422) 
(Representative of deceased partner 
alone may sue for recovery of debt to 
the firm, even where the business of 
the firm is continued by the surviving 
partner.)] 

(2) Right of suit on death of partner 

— See Order 30. Rule 4, Civil P. C. 

(3) The representatives of a deceased 
partner are not necessary parties to a 
suit for the recovery of a debt which 
accrued due to the partnership in the 
lifetime of the deceased partner. (1893) 
17 Bom 6 (14) (DB) (1913) 17 Cal L 
Jour 648 (651) AIR 1961 Madh Pra 
314 (315) = 1961 MPLJ 538. 

(4) Although one partner alone can- 
not sue for partnership debt, yet he 
can use name of firm and of co-partners 
so as to be able to sue. and unwilling 
partner can only claim indemnity for 
costs. AIR 1917 Pat 246 (246) (DB). 

(5) If surviving partners refuse to 
sue for recovery of debts due to firm 
the remedy of the legal represantative 
of deceased partner lies in suit against 
others for winding up, for accounts 
and for appointment of receiver. AIR 
1914 Low Bur 58 (61) = 8 Low Bur 
Rul 130 (DB). 

(6) Where a partner of a dissolved 
firm collects his share of debts, implead- 
ing others, the other partners can sue 


for their share of debts. AIR 1919 Lah 
14 (15) = 1919 Pun Re No. 128 p. 332. 

(7) Where firm is dissolved, suit by 
one partner for individual share of a 
debt, owing to the firm, is not main- 
tainable even if other partners are made 
co-defendants. AIR 1924 Nag 196 (197). 

(8) Payment to one of two partners 
constituting firm operates as discharge. 
AIR 1920 Lah 53 (54). n 

(9) Section 45 has not been modified 

by the Civil Procedure Code, save as 
appears in Order 30, which is confined 
to cases where suits are brought not 
by individuals but in the name of firms. 
AIR 1927 Lah 115 (117) = 8 Lah 1 

(DB). 

(10) Rule 4. Order 30. Civil P. C.. is 
enacted to set at rest doubt in -connec- 
tion with Section 45. Contract Act. re- 
garding suits by or against firms. AIR 
1927 Bom 581 (591) = 51 Bom 986' (DB). 

(11) It is true that Order 30, Civil 
P. C. constitutes an exception to Ac- 
tion 45. Contract Act. but to press that 
provision into service the plaint Hiust 
disclose that the suit or application has 
been brought by the firm and the part- 
ners signing the same have done so 
only as partners. A suit in which the 
plaint makes no mention of the firm at 
all is nothing but a suit brought by an 
individual partner to enforce a con- 
tract ei>tered into by the firm and would 
therefore be bad for non-joinder of 
necessary parties if all the other 
partners are not impleaded. AIR 1958 
Punj 260 (262, 263) = 60 Punf LR 27 
(DB) •* AIR 1969 Gui 178 (19U * 10 
Guj LR 457’ (DB). 

(12) The suit on behalf of the firm 
can be filed equally by all the partners 
who are co-promisees and all of whom 
are under Section 45 of Indian Contract 
Act joined together in enforcing a pro- 
mise against a third party promisor. AIR 
1969 Guj 178 (185). 

Scclion 46 — Note 1 

(1) When no lime is fixed for comple- 

tion of sale, it must be implied that it 
is to be completed in a reasonable time 
AIR 1930 PC 166 (169) ♦* AIR 1951 

Orissa 291 (294) = ILR (1949) I Citt 
593 (DB) •* AIR 1967 Guj ISCT (1S7) 
(Loss or deterioration of goods consigned 
— Damages for — Question of delay in 
conveying goods — Test is reasonable 
time and not the normal time.) 

(2) Though "normal” or “usual lime" 
is not always equivalent to the "reason- 
able time” in determining the question 
whether the contract is performed in 
"reasonable lime” or not one -of t^ im- 
portant circumstances that requires' to 
be considered is what is the usual or 
normal lime taken for the performance 
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^iromise without application by the promisee, and no time for performance is speci- 
fied, the engagement must be performed witliin a reasonable time. 


Exidanation. — The question '‘what is 
case, a question of fact. 


Section 46 — Note 1 (contd.) 

of such conh-acis. Even the qucslion whe- 
ther it should be taken into considcra' 
tion or not will depend upon the parti- 
cular facts of each case. AIR 1907 Guj 
130 (137). 

(3) Where an aercement to convey 
land provides that the vendee would be 
bound to reconveJv the land to the ven- 
dor it must be taken that the parties con- 
templated the performance of contract 
within reasonable time as implied bv law 
and the agreement cannot be challenged 
on the Ground of vaGuencss. AIR 19f)l 
Mad 767 (768). 

(4) The law cnGrafIs on the contract a 
condition that reasonable time, in the 
absence of any specific time provided m 
the. contract, will be of the essence of 
the contract and If the contract is not 
performed within that reasonable time 
bv any of the parties, that party will be 
deemed to be Guilty of breach of dutv 
or breach of contract. AIR 1958 Puni 
111 (115) = ILR (1958) Puni 294 (DB). 

(5) Even if time be not Of the essence 
of the contract, under Section 46, it has 
to be performed within reasonable time. 
*^o if Ihcrc is unnecessary' delay on the 
uart of the plaintiff it would be open to 
the other party to put an end to the 
contract by civinc a notice before its 
termination. AIR 19.50 Nag 238 (240) = 
ILR (1950) NaG 386 (DB). 

(6) Th^ question as to what is a rea- 
sonable time is a question of fact, (’ll) 
22 Mad LJ 207 (211) (DB) •• 1967 All 
LJ 323 •• AIR 1967 Guj 130 (137). 
(What is '^reasonable time” depends 
upon the circumstances of each case.) 

(7) C. I. F. Contract — In absence of 
any stipulation as to time for payment. 
pa^'mcnt must be made when bill of 
lading and other shipping documents arc 
presented to buyer. AIR 1942 Mad 139 
(141) = ILR (1942) Mad 33 (DB). 

(8) In a contract of purchase of shares, 
reasonable period for its completion held 
would be two months. AIR 1050 PC 00 
(06) » 77 Ind App 76 = ILR (19601 
Bom 606. 

(9) B aGrceing with A to pay certain 
debts owinG by A — Three years from 
date of contract held was reasonable 
time for performance. (1912) 22 Mad LJ 
2d7 (211) (DB). 

(10) Contract for sale of Goods — 
Goods to be delivered in instalments — 
Dates of dellvcrv of instalments not fixed 

Instalments must be deemed to be 
rateably distributed over period appoint- 
ed for delivery of whole quantity of 
Goods. AIR 1917 Cal 721 (727) « 43 Cal 
305 (PBl.- . . r 


a reasonable time” is, in each particular 


(11) Person borrowing ornaments foi 
u.sc in ceremony — It is unreasonable (or 
him to detain them after completion o( 
ceremony and demand by Ibclr owner 
AIR 1930 Oudh 395 (396, 397) = 6 Luck 
80 (DB). 

(12) Subsequent mortgacce to redeem 

prior inortGaGCs — Time not fixed for 
siiclj redemption — Puisne mortgagee 
must redeem witliin reasonable time, i- c., 
bv the first date when redemption is ob- 
lainablc. AIR 1918 Oudh 331 (332) ** 

AIR 1925 Oudh 1.32 (134) •• (1900 ) 23 
M.id 441 (443. 441) (DB). 

(13) Mining leases not conlaining lime 

for payment of royalty — Royalty must 
be paid within reasonable time of coal 
being raised and three months held rea- 
sonable. AIR 1940 Pat 009 (609, 010) 

(DB). 

(14) Where no lime for performance 

of contract is specified and Ihc contract 
is not performed by a party within rca- 
.sonablc time, the other parlv is not 
bound to c'vc a prior notice to perform 
the contract within a specified time be- 
fore treating the contract as revoked oi 
rescinded. AIR 1962 Pat 155 (157) = 

1962 BLJR 225 (DB). 

(15) TJjcre is no din’crcncc in law be- 

tween a contract where the lime is fixed 
by the act of the parties and a contract 
where no time is fixed and by implica- 
tion of Ihc law the contract is to be per- 
formed within a reasonable time, 
AIR 1902 Pat 155 (158) = 1902 BLJR 

225 (DB). 

(10) Time will be of Ihe essence of 
the contract if it is so provided in the 
contract or if one of the parties after 
unreasonable delay on the part of the 
other party gives a reasonable notice to 
the other party making time as of the 
essence of the contract. If none of the 
two has happened, ^reasonable time will 
be deemed to be the time which will be 
of the essence of Ihe contract. If the 
contract is not performed within that 
reasonable lime bv any of the parlies 
that party will be deemed to be guilty of 
breach of duty or breach of contract- 

AIR 1958 Puni 111 (115) = 60 Pun LR 

97 (DB). 

(17) Ordinarily, in the absence of an 

agreement to the contrary, lime Is not 
of the essence of a contract for sale of 
immovable property and there is nothing 
wrong if the plaintiff exercises his right 
to claim specific performance within the 
period of limitation prescribed bv the 

law. AIR 1965 Raj tl5 (118) = 1965 

Raj LW 37. 

(18) Where a written contract for sup- 
ply of large quantity of milk to certain 
field service depot did not fix any time 
for the supply ancT the fixation of lime 
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47. Time and place for performance of promise, where time is specified and 
no application to be made. — When promise is to be performed on a certain day, 
and the promisor has undertaken to perform it without application by. the (pro- 
misee, the promisor may perform it at any time during the usual, hours of business 
on such day and at the place® at which the promise ought to be performed. 

lUustration ' * 

A promises to deliver goods at Bs warehouse on the first January. On that day 
A brings the goods to B’s warehouse, but after the usual hour for dosing it, and they 
arc not received. A has not performed his promise. 

[*] Cf. SecUous 49 and 94. 


48. Application for performance on certain day to be at proper time and 
place. — When a promise is to be performed on a certain day, and the promisor 
has not undertaken to perform it without application by the promisee, it is the 
duty of the promisee® to apply for performance at. a proper place and within 
the usual hours of business. 

Explanation. — The question "what is a proper time and place” is, in each 
particular case, a question of fact. 

[®] Cf. Section 49 and Section 93 infra. 

Section 46 — Note 1 (conld.) 
was left to the officer operating the con- 


tract. it lias to be implied that tlic par- 
ties intended that the time fixed would 
bo reasonable. 1905 Pun LR (Sup) 56 
(DB). 

(19) Where a stipulation in a salc- 

deed in respect of certain properly in 
the Punjab provided that balance of 
consideration would be paid "as soon as 
possible but when vendee would be in 
position to make payment" iU import 
was that the balajicc would be payable 
within reasonable time. AIR 1964 Punj 
125 (120) = ILR (1901) 1 Punj 143 

(DD). 

(20) Agreement for purchase of plot 

of land after completion of roads — Con- 
\'eyancc to be taken within one month 
of such completion — Subsequent requi- 
sition of land rendering such activity un- 
lawful — No lime fixed for development 
of land — Section 46 held to have been 
excluded in these circumstances. AIR 
1965 SC 1523 (1626) = (1066) 2 SCR 

630. 

Section 47 — Note 1 

(1) Section 47 applies only when a 
certain day is fi.x<^ for performance. 
(1907) 9 Bom LR 903 (909). 

(2) Under a contract, governed by the 
rules of the Bombay Cotton Trade Asso- 
ciation the vendor is bound to tender a 
delivciT order backed by the goods be- 
fore 1 p.m. of due date. NVTierc the 
vendor has not tendered the goods be- 
fore the specified time, he falls under 
Section 47v Contract Act, to perform his 
part of the contract. AIR 1916 Bom 208 

( 272 ) = 40 Bom 517 . 

(3) Acceptance by mortgagor «)f part 
of mortgage money after agreed period 
does not amount to new contract but is 
mere acquiescence in late pa^^nent. AIR 
1024 Pat 825 (829) (DB). 


(4) Electric supply company — Dis- 
count to be allowed for prompt payment 
— Consumer receiving bill after expiry 
of date fixed for payment with discount 
is not entitled to fresh bill fixing fresh 
date far pa>Tnent. AIR 1934 Lah 292 (292, 
293) = 16 Lah 720. 

(5) The instalment due in 1947 was 
payable on the 1st May, 1947. Held, that 
the remittance of the monev oi-der from 
a different place on 1-5-1947 could not 
be said to payment to the creditor on 
or before the 1st Mav, 1947. It was not 
suggested that the rcmillancc reached 
the creditor on the same day. So the 
creditor was not bound to accept the re- 
mittance towards the instalment due on 
the 1st May, 1947. AIR 1954 Nag 270 
(27b) = ILR (1954) Nag 452 (DB). 

Section 48 — Note 1 

(1) Sections 48 and 49 clearly, indicate 

that the mode of performance of a con- 
tract is a question of fact in a particular 
case. AIR 1944 Nag 330 (332) = ILB 

(1945) Nag 252. 

(2) No doubt a limited company en- 
titled to receive money is not on • tlic 
same footing as an ordinary individual 
who may at any moment change his 
residence and .there may be 'a gpod rea- 
son to infer that monev due to a coro- 
pajjv is to be paid by a debtor Tn, andfliff - 
country’ at the office of the company. "XIR 
1944 Nag .330 (332) ^ ILR (1946) Nag 
252. 

(3) The plaintiff took ^ a licence^ from 
the defendant to take wopd frdin (he 
defendant's forest and deposited a cer- 
tain amount as security in the treasurv' 
maintained by the defendant. The depo- 
sit wa.s to be refunded on the expiry o! 
of the term of the licence. On 
a demand being mode by the 
plaintiff by letter for refund of the 
deposit, the defendant insisted f on the 
personal attendance of the plaintiff at 
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49. Place for performance of promise, where no application to be made and 
no place fixed fmr performance. — When a promise is to be performed without apfdi- 
cation by the promisee, and no place is fixed for the performance of it, it is the 
duty of the promisor to apply to the promisee to appoint a reasonable place for the 
performance of the promise, and to perform it at such place.® 

Illustration 

A undertakes to deliver a thousand maunds of jute to B on a fixed day. A must 
apply to :B to appoint a reasonable place for the purpose of receiving it, and must deli- 
ver it to him at such place. 


[®] Cf. S. 94 supra, as to goods sold. 


Section 43 ~ Note 1 (contd.) 

Ifie place where the treasury was main- 
tained. In the suit bv the plaintifT to re 
cover the security deposit, the defendant 
contended that he was justifted in insist- 
ing oil the plaintiff's personal altendance 
at the place of the treasury lor payment 
and. should not, therefore, be made liable 
i'lor^tcosls of the suit* '* It was not cst.'t- 
bUshed by tlic defendant that personal 
attendance bv tlic plaintiff was a term 
to . be annexed to the contract to refund: 
Held, that though the matter may nut be 
governed directly by Section 48, the 
plaintiff in applying for refund must be 
taken to have applied al a proper place 
lin circumstances where perlormanee 
could be made within usual hours of 
business bv remittance of Ihe amoimt. 
AIR 1944 Nag O.'IO (332) « ll.R (194r.) 
Nag 252. 

(4) Contract for sale of goods bv 
sample and within specified lime — Goods 
delivered not according to .sample nor 
within speeifled lime or within reason- 
able time — Held there was breach of 
contract on vendor’s part, and he wa.s 
therefore not entitled to damages from 
purchaser, and the purchaser was entitleil 
to refund of earnest money. (1965) .11 

Cut LT 477. 

SECTION 49 — SYNOPSIS 

1. Rule tluit debtor must seek eredltor. 

2. Place of performance. 

3< Place of repayment of deposit. 

4. Place of payment of rent. 

6. Plaee of payment In cose of contract 
' ' ' of agency. 

0. Place of delivery of goods, 
j 7. • Promissory note payable on demand. 


1. Rule tbiit debtor must seek creditor. 

— (1) It isf a common law rule .that 
where no place of payment is specified, 
..oithi^r expressly or by implication, the 
liebtor must seek out his creditor- (1905) 
LR 903 ( 994) (DB) AIR 1955 

Cal ,413^1414.), *,•. air 1950 Madb B 72 

(75) (M «"AiR 19$0 Mad, 64 (69) - 
.Cri LJ 242 (1969) 2 Mad LJ 621 

tWB). 

” (2) The common law rule is a reason- 
able rule and is in conformity with 
iilstice and equity os it recognises the 
iobligation of the debtor to pay fits debt 
going to his creditor and imposes this 


obligation only when there is no express 
contract to the contrary. AIR 1956 Bom 
111 (112) (DB) •• AIR 1968 Guj 276 
(279) = 9 Guj LR 932 * AIR 19(>6 Cal 
2i’)9 (264) AIR 1965 Andh Pra 231 
(23-i) ^ (1965) 2 Andh LT 16 *• AIR 
1964 Ca) 418 (421) (DB) AIR 

1961 Rai 93 (97) = i960 Raj LW 397. 
(If it is not possible to e.stablish such 
agreement, the court can apply the rule- 
If , however, on a consideration of the 
various circumstances, it is not possible 
lo arrive at a finding as to an express 
or implied agreement, other factors can- 
not be considered along with the rule 
for determining place of performance.) 

(3) In applying the goner.al rule regard 
must be had lo the proper plat.e at the 
time when the money is payable. AIR 
1955 Cal 413 (415). 

(4) Bv British law the duly of a 
debtor to find and pay his creditor is 
only Imposed upon him when the creditor 
is within the realm. AIR 1925 PC 290 
(292) = 5.1 lod App 68 = 53 Cal 88 •• 
1953 BL.IR 626 (627). (This principle is 
applied in India where both the deblm* 
and creditor are within one realm.) 


(5) Section 49 does not preclude the 
application of the rule of English 
Common Law that the debtor must seek 
out his creditor and pay his debt 
where Ihe creditor happens to reside, 
unless there is an arrangement lo the 
contrary and docs not get rid of the 
inlerence which should iuslly be drawn 
from the terms of the contract itself or 
from the necessities of the case. AIR 
1941 Mad 695. (696) (DD) •• AIR 1956 
Bom 111 (111) (DB) •* AIR 1938 Cal 97 
(99) = 63 Cal 726 ** AIR 1936 Rang 
251 (252) *• AIR 1015 Nog 65 (67) — 11 
Nag LR 189 •• (1913) 20 Ind Cas 683 
(683) (Low Bur) •• JLR (I960) 10 Ra| 
43. 


[But see AIR 1901 Raj 93 (97) - I960 
Rai LW 397. (AIR J936 Cal 97 and 
AIR 195<f Bom 111, I>l*»enl«l from.)] 

(6) There has been a pronounced 
disinclination on the part Of Ihc Indian 
Courts to apply to this country un- 
reservedly the English Common Law that 
a debtor should find and pay creditor 
and that geiieratly' : speaking that ' place 
of payment has to be determined, in- 
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Section 49 — Note 1 (contd.) 

depondentiv of any such general maxim, 
with reference to the terms of the con- 
tract, the circumstances attending on it, 
tile necessities oj llie case and having 
regard also to the statutory provision 
ct)al:uned in llie Code of Civil Procedure 
and in Section 49 ol the Contract Act 
AIR 1957 Mad 201 (205, 20Gj AIR 

194G Mad nOO (304). 

(7) Tiie rule of debtor seeking ll»e cre- 
ditor is not applicable in India for iJie 
jHirpose of determining the local juris- 
diction of the Courts. AIR 1951 Punj 38 
(42) (DU) *♦ ILR (1961) 2 Kcr 664 (DB). 

(H) Assuming tlial in regard to the re- 
covery of liie amount of deposit or 
advance upon breacJi of contract tlie 
principle oi law is that unless the right 
is excluded by the terms of the contract, 
money paid for consideration which fails 
beomes money received by one parly to 
the use of the other parly and is recover- 
able as a debt, the rule that the debtor 
mu-st find his cre<lilor would apply only 
if the suit is confined to a rclurn of the 
advance and nothing more and then the 
forum would be the place where Ihc 
plaintiff resides. .\IR 1957 Mad 201 
(206). 

(91 Where the plaintiff is suing on the 
ba.si.s of a contract and the breach there- 
of, the question of jurisdiction has to be 
decided on the determination of the 
question of the breacli of contract and 
not on the relationship of debtor and 
creditor and hence the Common Law 
rule that debtor must find the creditor 
does not apply. AIR 1957 Mad 201 (206). 

(10) In the case of a wife claiming 
maintenance from her husband anti 
claiming return of ornaments against her 
father-in-law: Held, that neither tlie 

husband nor the father-in-law were 
debtors and the English rule had no 
application to the case. Even if they 
W’ere debtors, the common law rule did 
not apply inasmuch as in the case of 
husband, his liability, if any, did not 
arise out of contract. It arose, if at all, 
because he maltreated his wife to such a 
degree that she could not live with him 
any longer and in (Jie case of the falher- 
in-lnw, it was reasonable to infer that the 
parties contemplated re-payment and 
delivery of the cash and articles at the 
family house or at the place where the 
wife was residing with her husband. AIR 
1941 Mad 695 (696) (DB). 

(II) Neither Section 49 nor the English 
rule of debtor seeking creditor applies 
when the obligation to be dl^harged is 
not the obligation to fulfil a promise 
express or implied but is different as for 
example, liability arising out of breach 
of contract or out of tort or agency. AIR 
1969 Ker 188 (190) = 1960 Ker LT 1. 

4 

2. Place of performance.— fl) The 
Cofiirncl Act makes no provision for 
pb re of performance when no time or 


place is fixed and where there is no pro- 

lii) Ihp nU ‘"“’r implication of 

lacl, the place of performance contracted 

for. AIR 1959 All 612 (613) = I957 All 

LJ 423 AIR I960 Punj 450 (453 

4oo) — 62 Punj LR 462 /a\W 

I0u5 Punj 128 'Approved f ^ 

(3) It is only where the contract does 

That of performance. 

lo?-! come into play. AIR 

loH) '1^^957 

(4) The rule as to the place of per- 
formance, whether it be payment or any 
other mode of performance, is to be 

by Section 49. AIR 1927 PC 
(158) = M ind App 265 - 5 Rang 

tSfi) ^ 993 (994) 


(5) Slricily, Section 49 only comes into 
operation when there is an application by 
the promisor to the promisee. Where it 
IS not suggested that the promisor made 
any application to the promisee for the 
performance of the contract Section 49 


(()) The promise to pay the creditor 
implies that tlie debtor will find the 
creditor to pay him and will pay where 
the creditor is; under Section 49, Con- 
Iract Act, it is reasonable to suppose that 
if the debtor applies for a place to be 
appointed the creditor will appoint the 
place where he himself resides, at any 

’'/'III’ power so to appoint. 

AIR 1935 Bom 283 (284) = 59 Bom*^ 365 


(7) The duty having been cast on the 
promisor by Section 49 to apply to the 
promiseoe to appoint a place for the per- 
lormance of his obliga.tion he cannot 
improve his position by negleicting to 

1946 Mdd 300 


perform that duty. AIR 
(301) •* AIR 1935 Bom 283 (284) 
Bom 365.. t > 


59 


* » 


(8) Where place of performance is. not 
mentioned in the contract, a Court is not 
precluded . from fin<jing out .implied 
intention of the parties in regard to tlie 
plticc of performance. (1941) 22 Pat L 
Tim 282 (283) AIR 1961. Pat il98 

(199) = 1960 BLJR 697 (DB). ! 


(9) Contract silent as to place of pay- 

ment of liability — Payment should be 
made where creditor is — Intention of 
parties to the contract must be seen. AIR 
1027 PC 166 (168) = 54 Ind App 265 = 
5 Rang 461 •• AIR 1956 Orissa 147 (161) 
(DB) •* AIR 1946 Mad 300 (301, 304) 

•* AIR 1933 Sind 62 (64) (DB) •• AIR 
1930 Nag 207 (208) == .26 Nag LR 300 

•* (1906) 30 Bom 167 (171). 

(10) Section 49 clearly indicates that 
the mode of performance of contract Is 
a Question of fact in a particular caae. 
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Section 49 Note 2 (eontd.) i 

When the manner and the place of re- 
payment of money arc not the subiect of 
express contract it is the duty of the 
‘Court- to 'gather what, hv necessary im- 
plication, having regard to the nature of 
the contract and the circumstances in 
which it was entered into, the parlies 
must have meant. AIR 1944 Nag 330 
(332) = ILR (1945) Nog 252 •* AIR 

19fr4 Cal 418 (42l) •• AIR 1901 Pat I9K 
(199) = 1960 BI..IR 697 (DB). 

(11) If from the circumstances in 
which the contract in question was enter- 
ed into it is reasonable to infer that the 
intention of the parlies was that per- 
formance was to be in a certain place, 
that inference should bo drawn whether 
the rule of the English Common Law 
which requires the debtor to seek the 
creditor applies or not to India. AIR 1938 
Mad 977 (978, 979). 

(12) Where A, a trader at Karachi had 

business with B in India who contracted 
■to f>ay A at Karaciii and on partition A 
came to India as displaced person and 
settled at place X, U was not bound to 
seek his creditor A at place X. AIR 

1960 Ra| 243 (244) = 1960 Raj LW 185. 

(13) The rule lhal a debtor %iust seek 
his creditor does not entitle the creditor 
in the absence of contract to the contrary 
to claim payment beyond the jurisdiction 
of the country, where the contract was 

. made. The contract was made in Pakis- 
tan (the dale of the contract being after 
the partition of India), and the creditor 
,was not, entitled on shifting to India to 

say that the payment should be made at 

his new place of residence. AIR 1959 
AM 612 (613, 614) = 1957 All LJ 423. 

(14) Neither Section 49 nor the English 
rule of debtor seeking creditor applie.s 
Where thp obligation to be discharged i.s 
hot the ibbligalion to fulfil a promise e.x- 
press or Implied but is different as for 
example, liability arising out of breach 
of contract or out of tort or agency. 
AIR 1960 Ker 188 (190) = 1960 Ker LT 
I- •. 

3; Place of repayment of deposit. — (1) 
The general rule that debtor must seek 
the creditor which may be applicable to 
,the case of private money-lender and a 
.bhfTbwci', has no application to the case 
of a fixed depositor in a Bank which i.s 
.a limited company. AIR 1944 Nag 330 
‘(331) = ILR (1945) Nag 252. 

i ’ ’ 1 1 

. 1 ,( 2 ). Jn the absence of any specific con- 
I tract to, (that effect, it cannot be said that 
a Aiteid deposit with a bank is repayable 
att any place where the depositor resides. 
Tbei plaintiff depositor must prove that 
the money, was repayable at the place 
where he resides. AIR 1940 All 243 
. (244),.,,= ILR (1940) All 207. 

' 43) When- there is no indication in the 
contract or otherwise ofi the intention o( 
the parties where, on breach of the agree- 
ment, the deposit hasi ilo be- relumed, it 


is the duty of the defendant to return 
the deposit to the plaintiff at the plain- 
tiff ’.s residence. ILK (1957) Ker 932 
(939) •* ILK (1960) 10 Raj 187. 

(4) Government not refunding security 
deposit — Security money became debt 
due from Government — Rule that debtor 
must seek creditor applicable. AIR 1966 
All 159 (160) = (1966) 2 Lab LJ .365. 

(5) Billicut transaction between defen- 

dant and plaintiff — Suit for recovery of 
amount deposited with seller as advance 
for transactions which did not miil<Tialis<‘ 
— De[)o.sil is in nature of <lebl — Defen- 
dant hound to pav to plaintiff at latter’s 
place. AIR 1902 Raj 122 (126) = 1901 

Rai LW GOO. 

4. Place of payment of rent. — ( 1 ) 

Where a lease is silent as to tlie place 
where the rent is to be paid, the ques- 
tion a.s to where it i.s payable is to be 
decided with reference io Section 49. 
AIR 19:i8 Mad 977 (978). 

(2) Wliere the contract ot lea.se does 
not fix a place for the payment of real 
and llie lessee dues not apply to the 
lessor lo fix a place for payment, under 
Section 40 of the (lonlracl Act, the duty 
of llie lessee ks lo pay the rent where 
the le.ssor i.s. Thi.s duty is nut dependent 
on a demand being made by the lessor. 
AIR 1955 Nag 202 (203) = ILR (1955) 
Nag 977 •* AIR 1933 All M7 (148). 

(3) The principle of law lhal a debtor 
has to luul his creditor and discharge his 
debt to him if the contract does not pro- 
vide for the place of payment is appli- 
cable in case of a tenant who lias 
covenanted to pay rent to his landlord 
and the covenant does not provide for 
the place of payment. AIR 195^1 Bom 
280 (281) = ILR (1953) Bom 633 (DB). 

5. Place of payment in ease of con- 

tract of agency. — (!) In cases where 
the relationship is one of agency, the 
place of payment h.is to be determined 
independently of the general rule of 
English common law with reference to 
the terms of the contract, the circum- 
.stahees attending on it and the neces- 
sities of (he case. AIR 1946 Mad 300 
(,304) AIR 1960 Ker 188 (190) = 

1900 Ker LT 1. 

(2) In the absence of specific terms in 
a contract the general law that the 
debtor must And the creditor, will apply 
in deciding the ploce where the profits 
and losses were to he paid in a contract 
of agency. AIR 1952 Raj 81 (83) = ILR 
M951) 1 Raj 531 (DB). 

(3) Where certain persons staying at R 
enter into a contract of agency with a 
person staying at M, undertaking to sell 
ills goods on commission at R, there is 
iin implied obligation on tliem, arising 
from the necessities of the case, that 
they should pay their principal at his 
place of residence M. AIR 1936 Rang 251 
(253) 
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Sf^'lloD 49 — Note 5 (contd.) 

(4) In Iho rase ol' Pakki Adal ac^ncv 
primarily the place of payment is the 
f)la<e where tiie constituent resides but 
where the ronsliUient lias chosen to give 
directions to the el'tect that the payment 
shoulil be made at any other place, it 
sJnuild be so done — Per Chandavarkar 
J. (11H)9) Ik] Horn 304 (308) (DB). 

(')) A firm A carried on the business 
of commission agents l)oth at Indore and 
Jixlhpur- J] from Jotlhpiir entered into 
contracts lor purchase and sale «)f bullion 
throu"Ji the lirm at Indore. These 
transactions proved unprofitable to B 
and the amount of loss was pai<l to 
third parties at Indore by A on behalf 
of B. B paid part of the lines to A and 
for llie balance he was sued at Jodhpur. 
It was hehl that it was the statutory 
right which flowed from the contract of 
agency that A was seeking to enforce 
figainst B ami tlie suit Imd been brought 
in (he Jodhpur Court as tl»c defendant 
rt'sided within the jiirisiliction and the 
fact that in case of Pakki .-Vdal the place 
of payment was normally where the con- 
stiUienl resides was immaterial. AIR 1954 
SC 500 (502) = 1955 SCR 439. 

((■») Insurance company at Lahore ap- 
pointing certain person working at Meerut 
ns its chief agent for Rajputana and 
Bundelkhanil area — Appointment made 
at Lahore and all payments to be made 
at Lahore — Appointment subsequently 
cancelled — Suit by agent at Ajmer for 
damages for cancellation of the appoint- 
ment — Subsequent suit by the company 
at Lahore for recovery of certain amount 
due by agent; Held, that the cause of 
action arose at Lahore and that Sec- 
tion 49 was not applicable to the case. 
AIR 1940 Lah 85 (86. 87). 

(7) If by an agreement., express or 
implied, by the creililor, the debtor is 
authorisedi to pay the debt by a cheque 
and to send the cheque to the creditor by 
post the post office is the agent of the 
creditor to receive the cheque and the 
creditor receives the payment as soon as 
the cheque Is posted to him. AIR 196fi 
SC 1466 (1409) ^ (1906) 2 SCR 651. 

(8) Where money was deposited by 
the plaintiff resident of Sibi in Pakistan, 
with the defendant at Meerut, who was 
a commission agent to be utilised by the 
latter at Meerut for purchasing Jaggery, 
there was an implied agreement for re- 
payment at Meerut and not at Sibi and 
lienee the rule that 'debtor must find 
creditor’ did not apply. AIR 1901 Raj 
9-3 (08) * 1960 Rai LW 397. 

(9) Bank at Madras transferrihg cus- 

lomcr's amount, upon customer’s instruc- 
tions standing in his name at Bank's Head 
Office at London, to Karachi Branch — 
Bank’s Agency comes to an end as soon 
as amount is transferi*ed — It is hot under 
obligation to repatriate the amount from 
Karachi to Madras, AIR 1965 Mad 266 
(274) (1965) 1 Andh WR 351. 


0. Place of delivery of goods.-~ (1) Sec- 
lioij 49 applies to promises for payiBent 
of money as well as to promises for 
delivery of goods. AIR 1933 .All 147 (148) 
AIR 1927 PC 156 (158) = 54 Ind App 
20.'> = 5 Rang 451. 

(2) Section 49 is only a general provi- 
sion and in the case of a contract for 
sale of goods is modified by Section 93 
of ihe Contract Act. (1911) 10 Ind Ckis 
18 (19) (Oudh). 

(3) Where a contract provided for 
delivery of the goods 'at any place in Ben- 
gal” and the place of delivery was to be 
menlioned thereafter and accordingly the 
buyer specified the place of delivery in a 
Idler sent to the .seller it was held that 
the contract resembled what was con- 
tompl.ated In Section 49. (1897) 24 Cal ft 
(17) = 23 Ind App 119 (PC). 

(4) Even in a case where goods are 
sent by V. P. P. the contract is intended 
to be performed, at the place where the 
goods arc to be received and the Court 
at that place has iurisdlction to try the 
suit arising out of the contract, AIB 
19.3-1 Mad 581 (582). 

(5) When a seller lakes goods to the 
buyer without any order from him and 
negotiates and effects a sale it must be 
taken, in the absence of anything to the 
contrary*, that, from the very nature of 
and circumst.anccs of the transaction, the 
intention of the parties was that payment 
should he made at the bu>'er’s place. 
AIR 1960 Kcr 188 (190) = 1960 Ker LT 
1 . 

(C) In case of Bilticut transactions 
ileiiverv of the railway receipt to the 
buyer after endorsing it in his favour is 
necessary to give him lille to the goods. 
The place where it is to be delivered U 
Ihe place where the performance of 
the contract is to be completed and the 
place of payment of money is the place 
where the buyer resides. The Court of 
that place has therefore, jurisdiction to 
trv a suit arising out of such a contract. 
AIR i962 Raj 1^2 (125) = 1961 Raj LW 
606. 

7. Promissory note payable on demand. 
— (1) Section 49 deals with a contract be- 
tween a promisor and a promisee and 
has no application to matters governed 
by the law merchant, which is contained 
for the .most part, in Ihe Negotiable 
Instruments Act. AIR 1942 Bom '251 
(255) = ILR (1942) Bom 620 (DB) •* 
AIR 1954 Madh B 184 (188, 189) » ILR 
(1954) Madh B 343 (FB) •* (1963) 4 Gui 
LR 305. (Sections 49 and 50 apply to 
a document which is not negotiable 
instrument but amounts to a promise to 
pay the stated amount together with 
interest.) *• AIR 1961 Cat 321 (328) *= 
6.5 Cal WN 113 (DB). (AIR 1940 Cal 
443, Dissented from.) 
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50. Performance in manner or at time prescribed 
— ^Th© performance of any promise may be made in 
.© which the promise© prescribes or sanctions. 


■ til 


or sanctioned by pro 
any manner, or at any 


Illustrations 

(a) B owes A 2>000 rupees. A desires B to pay th© airiount to A’s accoiuit with C 
a banker. B who also banks with C, orders the amount to be transferred from his ac- 
count to As credit, and this is done by C. Afterwards, and before A knows of the 
transfer, C fails. There has been a good payment by B. 

(b) A and B are mutually indebted. A and B settle an account by setting off one 
Item against another, and B pays A the balance found to be due from him upon such 
•ettlement. This amounts to a payment by A and B, respectively, of tlie sums which 
tiiey owed to each other. 

(c) A owes B 2,000 rupees. B accepts some of A’s goods in reduction of the debt. 
The delivery of goods operates as a part payment. 

(d) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 by post. 
The debt is discharged as soon as B puts into the post a letter containing the note duly 
addressed to A. 


Section 49 — Note 7 (contd.) 

(2) Section 49 has no application where 
money payable under a promissory note 
is payable on demand. (1908) 31 Mad 
223 (228) (DB) *• AIR 1942 Bom 251 
(254, 255, 256) = ILR (1942) Bom 620 
(DB) ** AIR 1940 Cal 443 (445) = ILR 
(1940) 1 Cal 323. 

[See also (1912) 16 Cal LJ 279 (281) 
(DB). (Section 49 of the Contract Act 
does not apply, where the money Is pay- 
able on demand and not "without appli- 
cation by the promisee-")] 

(3) In India the common law rule that 
a debtor should seek his creditor is not 
applicable in the case of promissory 
notes and particularly in promissory 
note payable on demand. AIR 1951 Punj 
33 (37) (DB) •• AIR 1957 Madh B 90 
(92) (DB) •• AIR 1954 Madh B 184 (189) 
= ILR (1954) Madh B 343 (FB) *• AIR 
1942 Bom 251 (255) « ILR (1942) Bom 
620 (DB). 

[But see AIR 1940 Cal 443 (445) » 

ILR (1940) 1 Cal 323.1 

Section 50 — Note 1 

(1) The method of payment in dis- 
charge of a contract includes also mere 
transfer of figures in accounts. AIR 1925 
Sind 144 (146) = 20 Sind LR 335 *• AIR 
1966 SC 170 (174) = (1966) 3 SCR 777. 

(2) Where a subscriber of a chit fund 
conducted by a company deposits money 
towards the future instalments he has to 
make in a bank as directed by the rules 
of the company, the performance of the 
promise by him is good. And if the bank 
goes into liquidation, the promisee com- 
pany has to take the risk. AIR 1942 Mad 
S37 (338). 

(8) Where the defendant, not entitled 
to have delivery of goods until he had 
paid for them, procured the delivery from 
an unauthorised agent of the plaintiff, 
tod paid money to the agent who em- 
h^zled the amount so paid to him: 
Hdd, that the plaintiff could sue defen- 
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dant for recovei^’ of the price of goods 
sold to him. (1874) 12 Beng LR 360 (365) 
(DB). 

(4) When a person agrees with his 
partner, who is also his creditor for 
Rs- 600 by .setting aside 6 as. of his 
share of partnership profits towards its 
liquidation, it was held that the creditor 
could not recover the debt in anv other 
way than that stipulated for in the con- 
tract. (1912) 16 Cal WN 636 (638) (DB). 

(5) If the promise prescribes or sanc- 
tions anv manner of performance, per- 
formance in that manner discharges the 
obligation of the promisor. AIR 1947 
Mad 122 (123) •• AIR 1963 Pat 216. 
(Plaintiff asking defendant to .sell plain- 
tiff’s rice and send sale proceeds It) him 
— Reasonable to infer in^plied request 
to send money bv post.) 

(6) Where from the previous conduct 
of the parlies, it is evident (hat sending 
premium by money order was t)ne o| (he 
approved or sanctioned methods of pay- 
ment the obligation of the party who is 
to make the payment shall be deemed to 
have been discharged if the money order 
was sent on or before the relevant date. 
AIR 1952 Trav-Co 181 (181) (DB). 

(7) By posting a cheque in pursuance 
of the request of the creditor the debtor 
performs his obligation in the manner 
prescribed and sanctioned by the creditor 
and thereby discharges the contract by 
such performance. AIR 1954 SC 429 (436). 

[See also AIR 1956 Orissa 147 (151) 
(DB). (No specific or implied request to 
send cheques by post — Decision in AIR 
1954 SC 429 does not apply.)] 

(8) There is nothing in Section 20, 
Limitation Act to suggest that payment 
m kind should be in pursuance of a pre- 
vious agreement. (1955) 8 Sau LR 150 
(153). 

(9) The Post Office Act of 1898 did 
not ^large the right of the sender to 
reclaim the postal article to such ao ex- 
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Performance of reciprocal iMt>inises 

51. Promisor not bound to perform, unless reciprocal promisee ready and 
willing to perform. — When a contract consists of reciprocal promises* to be simul- 


Seclion 50 — Note 1 (conid.) 
tent as to nuHify illustration (d) to Sec- 
tion 50, Contract Act or otherwise to 
affect the well-known general principle 
that a contractual obligation is discharged 
by the performance of the engagement or 
promise in the manner prescribed or 
sanctioned by the promisee. AIR 1964 
SC 429 (436), 

(10) Where money is due to a person 
from another, then the liability to pay 
that money can be discharged only by 
repaying it in cash unless the parties 
expressly agree to some other mode of 
discharging that liability. If there is an 
agrooment that the liability has to be 
discharged not bv paving cash but by a 
bank draff this agreement has to be 
pleaded and proved. In the absence of 
this, it must be taken that the liability 
has to be discharged bv payment of cash. 
1958 Nag LJ 864 = (1959) 29 Com Cas 
41 = ILR (1958) Bom 1386 = AIR 1959 
Bom 267 (268) = 61 Bom LR 1127 •• 
AIR 1957 All 293 (293). 

(11) The illustration attached to S. 50 
clearly indicates that the direction by 
the drawer of the cheque to the bank to 
put the amount in the credit of the payee 
amounts to payment by the drawer to 
the payee- If the payee deposits the che- 
ques in his current account, it is as good 
as a payment of cash to the bank unless 
the drawer had no funds in the bank to 
meet the amount of the cheque. AIR 
1960 Assam 191 (202) = (1961) 31 Com 
Cas 91 (DB), 

(12) If the payee presents the cheque 
beyond reasonable time, the liability of 
the drawer stands discharged. AIR 1960 
Assam 191 (203)= (1961) 31 Com Cas 91 
(DB). AIR 1966 SC 1679 (1681, 1682) = 
(1966) 3 SCR 103- (Creditor accepting 
cheque from debtor — Sending it for col- 
lection and accepting draft in lieu of 
cash payment — Creditor holding draft 
for unreasonable time — Draft drawer 
bank closing business — Debtor, held, 
stood discharged. AIR 1957 Assam 133, 
Reversed.) 

(13) Subscriber to Railway Provident 
Fund electing to be governed by Provi- 
dent Fund Sterling Accounts Rules — 
Subscriber requesting payment in sterling 
and by Bank draft in a bank in England 
— Railway Administration drawing che- 
ques in favour of Reserve Bank of India 
with instructions to convert it into sterl- 
ing and then to transmit amount to subs- 
cribers banker in England — Obligation 
of railway administration could not be 
said to have been discharged till direc- 
tions of subscriber regarding transmission 
of fund were complied so long as 
money remained under control of Rail- 


way Administration. AIR 1969 SG 762 
(7^) = (1969) 2 SGJ 86. 

(14) In view of Sections 49 and 50, it 
is open to the promisee to appoint any 
place he likes for performance of pro- 
mise. (1963) 4 Gui LR 305. 

(15) Mode of performance agreed to 
cannot be changed or substituted. AIR 
1966 Madh Pra 145 (149) = 1966 MPLJ 
120 (DB). 

(16) Time for the performance of the 
contract, not fixed — Contract has to be 
performed within reasonable time — 
What is reasonable time is always a 
question of fact. AIR 1966 Madh Pra 145 
(149) = 1966 MPLJ 120 (DB). 

(17) Contract to be completed within 

10 months of commencement — Date of 
commencement to be when order to com- 
mence was given — Promisor enquiring 
about date — Date communicated was 
the date wherefrom 10 months had al- 
ready expired at the time of communi- 
cating — Promisor held, had not failed 
to perform promise at the time prescrib- 
ed. AIR 1963 Puni 538 (543) = ILR 

(1963) 2 Puni 463 (DB). 

SECTION 61 — SYNOPSIS 

1. Scope. 

2. Simultaneous performance* 

3. Readiness and willingness. 

4 . Burden of proof. 

5. Pleadings. 

1. Scope. — (1) Where promises are 

reciprocal each party has always the op- 
tion to perform his part of the contract 
but one party cannot insist on the other 
performing his promise without himself 
performing what he has agreed to do. 
AIR 1925 Mad 1029 (1030) *• 1967 Ra] 

LW 498 = ILR (1967) 17 Raj 917. (Con- 
tract on behalf of minor for purchase of 
immovable property.) 

(2) Where the agreements between the 
parties are reciprocal one of them can- 
not be enforced if the other is void and 
imenforceable. (1928) 106 Ind Cas 823 

(823) (Lah) •• AIR 1962 Assam 41 (46) 
= ILR (1961) 13 Assam 357 (DB). 

2. Simultaneous performance. — (1) 

Unless otherwise agreed delivery of goods 
and payment of price are concurrent 
conditions in a contract for sale of 
goods. AIR 1925 Mad 971 (971) (DB) 
(1870) 2 NWPH CR 60 (61) •• AIR 1962 
Cal 103 (108) (DB). 

(2) In a c. i. f . contract payment of 
price for the goods has to be made 
simultaneously with the delivery of docu- 
ments. Promise by the buyer to pay on 
or before the arrival of the steamer can- 
not be construed as a stipulation to pa> 
even before the tender of dociunents. AIR 
1958 Mad 43 (51) » ILR (1957) Mad 
1108 (DB). 
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taneously perform^, no promisor need perform his promise unless the promisee 
is ready and willing to perform his reciprocal promise. 

IlhistraHons 

(a) A and B contract that A shall deliver goods to B to be paid for by B on deli- 

vwy. 

B need not pay for the goods, unless A is ready and wiiling to deliver them on pay- 

menc 

(b) A md B contrart that A shall deliver goods to B at a price to be paid by in- 
StalmeQbt the first instalment to be paid on delivery. 

deliv^^'^ deliver, unless B is ready and willing to pay the {first instalment on 

B need not pay the first instalment, unless A is ready and willing to deliver the 
goods on payment of the first instalment. • 

[®] Sec S. 2 (f) for definition. 


SeeUon 61 ^ Note 2 (contd.) 

(3) Where a decree for maintenance 
provided inter alia, that from out of the 
amount of past maintenance to be paid 
by the defendant, the plaintiff should get 
a reconveyance in her favour in respect 
of the property she had sold, it was held 
that the obligations of the plaintiff and 
the defendant were concurrent obliga- 
tions. 1947-2 Mad U 361 (363). 

(4) Where a consent decree in sub. 
stance provided that on the defendant 
p^ing a certain sum of money the plain- 
tiff company should transfer some shares 
to the defendant, it was held that the 
promises were not reciprocal promises to 
be performed simultaneously. AIR 1950 
FC 8 (10, 11) « 1949 FCR 501 *♦ AIR 
1963 Cal 583 (585) = 67 Cal WN 947 
(DB). 

(5) Where on payment by RD the 
costs of receiver and on his writing cer- 

receiver F was to pay 
5000 to RD it was held that the recipro- 
cal promises were incapable of simultane- 

within Section 51. AIR 
W83 PC 233 (230) « 00 Ind App 308 » 
68 Bom 101. 

(0) The obligation of a vendee retain- 
mg part of consideration to pay off pre- 
vious mortgage and the undertaking by 
me vendor to compensate vendee for the 
fifle in the property, being 
Wholly independent promises, will not 
^me under Section 51, Contract Act. 

vendee does not pay 
Off the mortgage and is subsequently dls- 
^ssessed of a portion of the property, 
te cttinot, in a suit for damages brought 
by the vendor, take advantage of the 
indemnity clause on the ground that the 
vendor had failed to give him title with 

portion of property. AIR 
1946 Pat 263 (266) (DB). 

(7) Apart from any special contnu^ 
tt is not the law that the consideration 
money must be tendered as a condition 
iw^ccdent by the party aspiring for sped- 


fle performance of a contract of re- 
conveyance. AIR 1962 Cal 103 (108) 
( D R ) . 

3. Readiness and wilUngness. — (!) 

Where consideration for contract consists 
of promise, the party bound to do act 
promised, fully performs his part of con- 
tract if he is ready to do the act when 
required. AIR 1914 Cal 166 (166) (DB). 

(2) The question whether a party to 
the contract was ready and willing to 
perform his obligation is one of fact 

AIR 1950 PC 90 (96) = 77 Ind App 76 

sc^n iT ^ ‘ 

(3) Actual tender of the purchase 
money or of goods sold is not necessary. 
Capacity to tender these is sufficient. ILR 
(1955) 1 Cal 63 (71) *• AIR 1928 Lah 
834 (836) = 10 Lah 143 (DB) •* AIR 
1927 Lah 176 (177) - 8 Lah 198 (DB) 
•* AIR 1926 Lah 318 (319) = 7 Lah 442 
(DB) •• AIR 1923 Sind 50 (52)= 16 Sind 
LR 278 (DB) •• (1903) 30 Cal 865 (871). 

(4) Contract for sale of Government 
Secunties — Seller in a position to trans- 
fer securities by due date and informing 
purchaser of this by going to his place 
of business — In absence of evidence to 
the contrary, this constitutes readiness 
and willingness. (1883) 9 Cal 791 (797) 
(DB). 

(5) (^ontract to sell shares — Ability 

of vendor to constitute vendee the legal 
owner of shares amounts to "readiness 
and willingness” on his part. (1864-66) 2 
Bom HCR 246 (249). ' 

(6) Tender presupposes a person to 
whom one can tender. If the buyer closes 
his usual place of business and absconds, 

It IS clear that he is not ready and will- 
mg to perform his part. Tender will be 
dispensed with in such case. AIR 1932 
Smd 9 (14) = 26 Sind LR 167. 

(7) Where, before the date fixed for 
the delivery of goods, the buyer filed an 
application for insolvency and the interim 
receiver also did not act within a reason- 
able time, it was held that from the con- 
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52. Order of performance of reciprocal promises. — ^Where the order in which 
reciprocal promises* are to be performed is expressly fixed by the contract, they 
sluill be performed in that order; and where the order is not expressly fixed by the 


Serlioii 51 — Note 3 (contd.) 

du( t (»f the buvcr and the interim receiver 
it loiild be taken that the contract was 
abandoned bv tlic buyer, absolving the 
seller performing his part. .AIR 1953 Nag 
345 (.349, 350) = ILR (1953) Nag 201 
(DR). 

(8) Where the buyer is in acute finan- 
cial embarrassment on the date of the 
delivery of goods, there cannot be any 
readiness on his part to pay the price 
and Ihe seller is absolved from the per- 
foirnanee of his part. AIR 1940 Rang 
284 (28.5) = 1940 Rang LR 593 (DB). 

(9) The readiness and willingness has 
to he proved continuous fTOm the date 
r)l lh<‘ contract to the time of the hear- 
ing and it must he If) perform the con- 
tract as it really was and not in the way 
the plaintifT thought. AIR 1932 Lah 265 
(267) (DB). 

(10) In a contract of sale where the 
term a.s to payment was cash on deli- 
\'erv, the seller made some of the deli- 
veries and the buyer paid certain amount 
on the account leaving a large balance 
due to the seller. The seller refused to 
deliver the remainder of goods as the 
balance was not paid and the buyer set 
up some cro.s.s-claims to be adiusted. It 
was held that the neglect to pay was 
after deliverv, when reciprocity of obliga- 
tion had ceased. It was no reason lor 
refusing to make all further deliveries. 
(1879) 4 Cal 2.52 (257) (DB). 

(11) Where the promisee had agreed 
to reduce the rate of interest provided 
that the promisors pay it regularly and 
pay the principal within certain lime but 
later on the promisee persistently refu.sed 
to be bound bv the agreement and thus 
prevented the promisors from performing 
their part of agreement within time, it 
was held that the promisors were entitled 
to reasonable time to perform their part 
after the promisee has performed his part 
of the agreement. AIR 1939 Rang 84 (86) 
= 19.38 Rang LR 660 (DB). 

(12) Illustration (a) is the ordinary 
case of buying and selling goods when 
neither the buyer need pay the price nor 
the seller deliver the goods unle.ss the 
other party is ready and willing to per- 
form his part. AIR 1930 Mad 364 (371) 
(DB). 

(13) Contract for sale of Immoveable 
property — Time not essence of contract 
— Failure to find money or prove posses- 
sion of money before time for perform- 
ance arrives cannot be taken as breach 
entitling vendor to resile from the con- 
tract — Vendor is bound to give reason- 
able notice requiring performance within 
definite time. AIR 1^7 Mad 220 (223) = 
79 Mad LW 486. 

4. Burden of prOof. — (1) In a suit 

for damages for a breach of one of two 


concurrent obligations the onus of prov- 
ing readiness and willingness to carry 
out his obligation is on the plaintiff. AIR 
1934 PC 91 (92) ** AIR 1936 PC 236 
(238) ** AIR 1958 Punj 289 (294)= ILR 
(1958) Puni 1670 ** AIR 1928 Lah 20 
(26) = 9 Lah 148 (DB). (Suit for 

damages for non-delivery of goods.) •• 
AIR 1925 Mad 971 (971) (DB) ** AIR 

1923 All 220 (224) (DB) ♦* AIR 1958 

Puni 289 (294) = ILR (1958) Punt 1670 
(DB). 

(2) Ordinarily it must be presumed that 
the goods are to be paid for at delivery* 
The onus will be on plaintiff who pleads 
a special contract contrary to this usual 
practice and very strong and cogent evi- 
dence would be required from him. AIR 
1923 Lah 363 (365) (DB). 

(3) Where the defendant did not repu- 
diate the contract but contended that if 
the plaintifT had offered money the de- 
fendant could have secured the goods 
from the open market, it was held that 
it was for the plaintiff to allege and 
establish that he was in possession of 
the entire money payable under the con- 
tract. AIR 1958 Andh Pra 427 (4.35). 

(4) Suit for specific performance of 
agreement — Abandonment of contract 
bv plaintiff alleged by defendant — Bur- 
den of proving abandonment is on defen- 
dant. AIR 1966 Mys 154 (157) = (1965) 
1 Mvs LJ 442 (DB). 

5. Pleadings. — (1) Averments as to 
the readiness and willingness at all 
material times mu.st be made in the 
plaint. ILR (19.55) 1 Cal 63 (68). 

[See however (1895) 19 Bom 546 (550) 
(DB).] 

Section 52 — Note 1 

(1) When a person’s right to claim 
money that was promised to him is de- 
pendent upon his performing a particular 
act, he cannot bring in an action unless 
he performs his part. AIR 1933 PC 233 
(236) = 60 Ind App 368 = 58 Bom 101- 

(2) When payment of purchase-money 
is delayed due to the vendor’s delay in 
showing good title, vendor has no right 
to claim interest on purchase money. AIR 
1918 Mad 716 (717) (DB). 

(3) Where the lessee has not perform- 
ed his part of the contract he cannot say 
that the lessor committed a breach. AIR 
1928 All 360 (362) (DB). 

(4) Work is not usually paid for in 
advance unless there is an express agree- 
ment to the contrary by the person for 
whom it is done. AIR 1927 Oudh 616 
(617). 

(5) The party desiring to submit a die* 
pute to arbitration ought to specify the 
nature of the dispute and nominate hU 
own arbitrator first, as performance of 
his own part of the contract. AIR 1929 
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oontmct, they shall be performed in that order which the nature o£ the transaction 

requires. 

niustratioas 

(a) A and B contract that A shall build a house for B at a fixed price. A*s promise 
to build the house must be performed before B’s promise to pay for it 

(b) A and B contract that A shall make over his stock-in-trade to B at a fixed price, 
and B promises to give security for the payment of the money. A's promise need not 
be performed until the security is given, for the nature of the transactioii requires that 
A should have security before he delivers up his stock, f 

[•] For definition of, see S. 2(f) supra. 

[t] See S. 54 infra. 

53. Liability of party preventing event on which the contract is to take 
e^ct. — ^When a contract contains reciprocal promises, and one party to the con- 
tract prevents the other from performing his promise, the contract becomes void- 
able at the option of the party so prevented; and he is entitled to compensation® 
from Ihe odier party for any loss which he may sustain in consequence of the 
non-performance of the contiact. 

Blustration 


A and B contract that B shall execute certain work for A for a thousand rupees. 
B is ready and willing to execute the work accordingly, but A prevents him from doing 
so. The contract is voidable at the option of B; and, if he elects to rescind it, he is 
entitled to recover from A comx>en5ation for any loss which he has incurred by its non- 
performance.! 

[®] See S. 73, as to measure of compensation. 

[t] Cf. S. 67 infra, and S. 76 of the Negotiable Instruments Act, 1881. 


Seetton 62 — Note 1 (conid-) 

Sind 58 (60). (AIR 1921 Mad 68, Disting; 
(1879) 4 App Cas 337 and (1884) 63 
UQB 133 Rel. on.) 

(6) When a person is to perform an 
act on condition that another person 
fulfils a certain promise, he is not bound 
to perform the act in case the latter 
breaks his promise. 1898 Pun Re No. 17, 
P* 39 (43) (FB). 

(7) Section 52 lays down the order in 
which parties have to perform reciprocal 
promises and does not in anv wav affect 
the application of the principle in suits 
for specific performance of contracts for 
■ale which enable the buyer to obtain 
*®llcf, provided he could satisfactorily ex- 
main the delay in performing his part of 
the promise and where time Is not the 
essence of the contract. AIR 1950 Cal 
626 (628) «= ILR (1951) 2 Cal 198. 

(8) In the case of cross contracts for 
purchase Md re-purchase of goods, en- 
twling delivery of exactly similar quanti- 
ties of cotton bales on either side there 
« no necessity for either party to either 
trader the goods or tender the price. 
The peraon who has to get the difference 
can, without going through the farce of 
tender, claim the difference which is 

in his favour. AIR 1945 Mad 69 

1 Apart from any special contract it 
w not the law that the consideration 
money must be tendered as a condition 
by the party aspiring for speci- 
BO performance of a contract of re- 


conveyance. AIR 1962 Cal 103 (108) 

(DB). 

(10) Award providing that B 'do pay' 
a certain sum to D and D ‘to deliver' cer- 
tain number of shares — In default of 
payment within fortnight B liable to pay 
interest — Payment of B held not depen- 
dent upon tender of shares bv D. AIR 
1963 Cal 583 (.585) = 67 Cal WN 947 
(DB). 

(11) A to reconstruct house bv stipulat- 
ed date and B to pay vearly rent to A 
in advance — B paying part of rent on 
execution of contract — Failure of A to 
reconstruct bv stipulated date — B can 
recover rent paid in advance. 1965 All LJ 
1039. (1 Ch 27. Rel. on.) 

Seetlon 53 — Note 1 

4 ♦ 

(1) Wrongful repudiation by one party 
does not end the obligation unless other 
party elects to treat it so — Such 
repudiation bv itself does not absolve the 
other party suing on the contract from 
proving his performance of a condition 
precedent. AIR 1933 PC 233 (236) = 60 
Ind App 368 = 68 Bom 101. 

(2) A sued the obligees to enforce a 
bond hypothecating immoveable property, 
the dischan^e of which he had agreed 
by the sale of the property. The vendors 
were willing and ready to give posses- 
sion of the property, but he failed to 
pay the stipulated price. Held that A 
was not at liberty to enforce the bond 
(1875) 7 NWPHGR 152 (154). 
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54. Effect of default as to that iwmise which should be first performed in 
contract consisting of reciprocal promises. — When a contract consists of reciprocal 
promises, such that one of them cannot be performed or that its performance 
cannot be claimed till the other has been performed, and the promisor of the pro- 
mise last mentioned fails to perform it, such promisor cannot claim the perform- 
ance of the reciprocal promise, and must make compensation to the other party to the 
contract for any loss which such other party may sustain by the non-performance of 
the contract.® 

Illustrations 

(a) A hires B s ship to take in and convey, from Calcutta to the Mauritius, a cargo 
to be provided by A, B receiving a certain freight for its conveyance. A does not pro- 
vide any cargo for *the ship. A cannot claim the performance of B’s promise, and must 

make compensation to B for the loss which B sustains by the non-performance of the 
contract. 

(b) A contracts with B to execute certain builder's work for a fixed price, B supply- 
ing the scaffolding and timber necessary for the work. B refuses to furnish any scatfold- 
ing or timber, and the work cannot be executed. A need not execute the work, and B 
is bound to make compensation to A for any loss caused to him by the non-performance 
of the contract. 


(c) A contracts with B to deliver to him, at a specified price, certain merchandise 
on board a ship which cannot arrive for a month, and B engages to pay for the mer- 
chandise within a week from the date of the contract B does not pay within the week. 
As promise to deliver need not be performed, and B must make compensation. 

(d) A promises B to sell him one hundred bales of merchandise, to be delivered next 
day, and B promises A to pay for them within a month. A does not deliver according 
to his promise. B's promise to pay need not be performed, and A must rnalfP. compen- 
sation. 

[*] See Ss. 2 (j). 53 and 50. 




Section 63 — Note 1 (contd.) 

(3) When one of the parties to a de- 
cree .setting forth two reciprocal promises, 
expressed willingness to fulfil the obliga- 
tion resting on her, and the other party 
prevented such performance through 
evasion, the former does not lose the 
primary rights under the contract, and 
would be deemed to have fulfilled her 
promise. AIR 1958 Andh Pra 604 (507) = 
ILR (1958) Andh Pra 120. 

(4) In a contract with Government, 

the contractor was not to be supplied 
with machinery, but was to get assistance 
in procuring controlled articles. His de- 
mand for a crane and iron materials free 
of cost was refused. Held, the Govern- 
ment by such refusal did not make the 
performance of the contract impossible. 

AIR 1958 Andh Pra 533 (539). 

(5) In a contract to provide employ- 
ment for a definite period, the employer 

wanted to terminate the employment be- 
fore the period was over. The other 
party was ever willing to perform his 
part of the contract. Held that the em- 
ployer should pay damages equivalent to 
the salary for the remaining period. AIR 
1957 Madh Pra 144 (145). 

SECTION 64 — SYNOPSIS 

1, ‘^Wben a contract conaiats of rectpr^ 
cal promises.'* 


2. ‘*Such that .... been performed/* 

3. "Falla to perform It." 

4. "Such promisor cannot claim per. 

iormance of the reciprocal pro- 
mise.*' 

6. "Must make compensation to the 
other party/’ 

1* *‘When a contract consists of reci- 
procal promises." — (1) Section 54 relates 
to_ a contract consisting of reciprocal pro- 
mises such that one cannot be perform- 
ed Or its performance cannot be claimed 
till the other has been performed. In a 
contract for sale where the passing of 
title is completely independent of the 
payment in full of the consideration 
money, the seller cannot invoke the aid 
of Section 54 and contend that the pur- 
chaser having failed to perform his part 
cannot claim title to the property under 
contract. AIR 1949 Orissa 14 (17). 

(2) Property mortgaged — Part of 
property along with other property sub- 
sequently sold — Part of consideration 
left with vendee to pay off mortgage — 
Vendee not paying off mortgage — Ven- 
dee dispossessed of portion of property 
by third person later on — Mortgagee 
obtaining decree for sale — Mortgaged 
property sold and purchased bv mort- 
gagee — Suit by vendor for damages, 
and compensation for breach of contract 
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Seetton M Note 1 (conid.) 

by vendee — Section 54, Contract Act, 
held, did not apply, as there was no pro- 
mise, by vendors, on which payment of 
mortjtaKe money depended — Section 73, 
held, applied and plaintiff was entitled 
to compensation. AIR 1946 Pat 263 (265, 
267) (DB). 

(3) Where the agreement has been em- 
bodied in a compromise decree the judg- 
ment-debtor cannot say that, because the 
decree-holder committed the default first, 
he was entitled to avoid his own obliga- 
tions imder the terms of the decree; 
especially, when those terms were in- 
dependent of each other. AIR 1929 Nag 
164 (168) = 25 Nag LR 110- 

(4) Where by a deed of compromise 
ttie parties relinquished a claim in res- 
pect of some property in dispute and 
recognised the right of the other to a 
portion of it on the assumption that they 
had an antecedent title and the agree- 
ment acknowledged and defined what 
that title was. Held, that the deed was 
a family arrangement and Section 54 
was not applicable. AIR 1949 Oudh 1 (5, 
6) = 23 Luck 231 (DB). 

2. "Such that • • » . been performed.** 

(1) Where the letter of acceptance stated 
that the acceptance of the proposal for 
an insurance was conditional upon the 
continued good health of the applicant 
and laid upon him the same obligation 
as at the time of the proposal to inform 
the Insurance Company of any adverse 
circumstances connected with his general 
health which might occur till the date 
of the issue of acceptance and the appli- 
cant failed to inform the company of hia 
illness which occurred just before and 
after the date of acceptance: Held, that 
there was a warranty of continued good 
health up to the date of the issue of ac- 
ceptance and as the applicant committed 
a breach thereof by his failure to dis- 
close, the Company was absolved from 
all liability tmder the policy; the circum- 
stance that the failure to disclose was 
after the letter of acceptance was sent 
made no difference at all. AIR 1948 Mad 
182 (183, 184). 

(2) When a shipowner has contracted 
to give a certain notice to a charterer or 
to do any other act, with a view to in» 
form the charterer when the ship will 
be^ ready, the charterer is not bound to 
ship his goods imtil the ship owner has 
given him that notice or has done that 
act. (1879) 4 Cal 237 (248. 251). 

(3) Vendor, desiring to enforce con- 
tract for sale, with condition that title 
adduced should be approved by purcha- 
ser’s solicitor, must prove that solicitor 
did approve of title or that such title was 
tendered, as made it reasonable to ap- 
prove of it. (1911) 35 Bom 110 (120). 

8. “Falls to perform It.** — (1) When 
promisor falls to perform his part of 
ttie contract, promis^ can rescind the 


whole contract; but, if the promisee treats 
it as a subsisting contract, he must do 
his part fully to entitle him to insist on 
the promisors carrying out the contract. 
AIR 1025 PC 188 (189, 103) ** AIR 1930 
Lah 979 (982) (DB). (Contract to sell 
certain timber — Vendor insisting on 
payment of full price before vendee 
could be allowed to remove timber — 
Vendor selling part of contract timber to 
third party — Vendee keeping contract 
alive but claiming credit for value of 
timber sold — Vendee cannot be said to 
be willing to make full payment and 
could not, therefore, sue vendor for 
damages.) 

(2) Where contract consisted of twelve 
parts, non-performance of one does not 
necessarily indicate an intention to put 
an end to contract. AIR 1914 Bom 312 
(315) (DB). 

(3) Sale of property — Part of consi- 
deration left with vendee to pay off 
mortgage by vendor — At time of sale 
vendor failing to put vendee in possession 
of very small portion of property — Still 
vendee cannot refuse to redeem mortgage. 
(Obiter.) AIR 1946 Pat 263 (267) (DB). 

(4) Breach of essential term of con- 
tract alone, entitles the other party to 
repudiate contract — Breach of non- 
essential term entitles the other party to 
damages only. AIR 1924 Sind 105 (105) 
(DB). 

(5) Seller agreeing to send ‘'delivery 
telegram" but failing to do so — Buyer 
is entitled to rescind contract as being 
broken and to sue seller in damages; for 
a covenant as to delivery is as much an 
essential part of a contract for sale as a 
covenant for payment of price. AIR 1923 
Mad 103 (107) (DB). 

(6) Shipowner contracting with char- 
terer to give notice of arrival of ship 
"after completion of two counter-voyages 
for London” — Notice given after vessel 
had completed one voyage only — Char- 
terer refusing to ship goods — Clause 
"after completion of two counter 
voyages” held was essential part of con- 
tract and charterer was justifled in re- 
fusing to perform his promise. (1879) 4 
Cal 237 (247, 248) (DB). 

(7) The plaintiff who had taken a 
contract from the P. W- D. for clearing 
the forest produce entered into an agree- 
ment with the defendants for sale of the 
felled timber. Some disputes having ari- 
sen regarding payment, the forest auth- 
orities attached the timber. Eventually 
the parties settled their disputes and en- 
tered into an agreement with regard to 
the payment of money. The plaintiff was 
held responsible to get the attachment of 
timber vacated within a week but in 
spite of his best efforts he could not do 
so. Held that the condition in relation to 
raising of the attachment could not be 
deemed to be essential to the main pur- 
pose of the contract the breach of which 
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SecUoa 64 — Note 3 (contd.) 
might give rise to a right to treat the 
contract as repudiated. AIR 1957 Andh 
Pra 784 (794) (DB). 

(8) In a contract with Government for 
supply of bhusa to its several military 
farms, the Government agreed to ar- 
range for railway wagons but did not 
guarantee the supply. Non-supply of 
wagons was not to be the groimd for 
non-performance of the contract. At the 
same time there was an oral agreement 
that Government would supply wagons. 
R contractor was ready and willing to 
supply goods and was left imder the 
impression that the wagons would soon 
be made available and acted under the 
belief- But wagons were not made avail- 
able. Held that it could not be said that 
contractor had failed to perform his part 
of the contract and therefore his security 
was not liable to forfeiture. AIR 1957 
Puni 141 (144) = ILR (1957) Punj 783 
(DB). 

(9) The plaintiff contracted with the 
defendant company to ship cargo in their 
ship at C. The ship arrived at M enroute 
for C. The defendant repeatedly asked 
the plaintiff to advise them if he was 
ready to make the shipment. The plain- 
tiff intimated to them that owing to war 
conditions and other causes he was not 
ready and the ship proceeded to another 
destination. It was held that th^ plaintiff 
having dispensed with the ships coming 
from M to C and the defendants having 
performed their part of the contract the 
defendants were not liable in damages to 
plaintiff. AIR 1917 Mad 294 (296) (DB). 

(10) Defendants at Mirzapur to des- 
patch goods to plaintiffs at Madras, F. 
O. R. Mirzapur at earliest booking day, 
railway receipt to be negotiated through 
Bharat Bank Ltd. — Defendants not 
sending goods in spite of fact that book- 
ing could be had — Plaintiffs held .justi- 
fied in repudiating contract and defen- 
dant was liable in damages. AIR 1949 
Mad 858 (859). 

4. *‘Sucfa promisor cannot claim per- 
formance of the reciprocal promise.** — 

(1) A, the lessee of a Government forest 
transferred his lease rights to B. Under 
the terms of the agreement it was obli- 
gatory on the part of B to pay the 
second instalment of the lease premium 
to the Government. Without this payment 
the agreement with the Government could 
not be signed by A. B incurred expenses 
to cut down the forest but in the mean- 
while the Government cancelled the lease, 
because no second instalment was paid 
and refused to issue export permit. B 
instituted a suit against A for recovery 
of the money spent: Held, that it was B 
who failed to perform his part of the 
contract by not paying the 2nd instal- 
menl without the payment of which A 
could not sign the agreement which led 
to the cancellation of the lease. Conse- 


quently, it was not open to him to turn 
round and accuse A of breach of con- 
tract. The provisions of Action 54 were 
attracted. AIR 1957 Him Pra 70 (72). 

(2) Where contract loan is for consoli- 
dated sum of money to be paid from time 
to time, and lender refuses to lend small 
portion remaining due to borrower, len- 
der by his conduct, put an end to con- 
tract and cannot claim interest at con- 
tract rates. AIR 1914 Mad 210 (215). 

(3) A and B were both chelas of C, 
the late mohunt of a muth. According to 
custom and practice of the muth, there 
was one mohunt only and two chelas 
could not become mohunts at the same 
time. Both the chelas had become 
mohimts with the result that dispute had 
arisen between them. They therefore 
executed an ekramama. They agreed that 
A should be declared to be the mohunt 
j»Tid B adhikari of the said muth to the 
f -..d of their lives and that in the event 
of difference between the parties A would 
give to B Rs. 40 a year for maintenance. 
Notwith.fanding this agreement B 
brought a suit against A claiming the 
mohuntship — Held, that B, by his ac- 
tion, in bringing a suit for mohimtship, 
broke his promise and defeated the whole 
intention of the agreement, and that he 
could no longer hold A to his part of 
the contract to pay B the maintenance. 
AIR 1925 Pat 496 (497) (DB). 

(4) Hundi given on consideration of 
execution by A to B of a mortgage for 
money due on accounts — Mortgage not 
executed — B suing on hundi — Suit 
must be dismissed imder Section 54, Con- 
tract Act — No decree can be passed on 
consideration other than shown in hundi* 
(1908) 3 Mad LT 405 (405). 

(5) Agreement to sell house for consi- 
deration to be paid — Consideration con- 
verted into cash debt, evidenced by three 
bonds — Contract of sale not carried 
through — Suit for money on bonds — 
Held, that bonds were without considera- 
tion as the contract of sale was not 
carried through and that the remedy of 
vendor was to sue for specific perform- 
ance of contract or for damages for 
breach. (1936) 19 Nag LJ 232 (236). 

(6) A party, cancelling a contract with- 
out any justification, is precluded from 
making any defence, which would have 
been open to him in an action for 
damages by the other party. AIR 1920 
Bom 181 (182). 

(7) M conveyed certain property to 
S. It was agreed that an accoimt would 
be^ made of arrears of rent due from 
raiyats to M and on such account being 
made S would have a deed of assi0iment 
executed by M in respect of the arrears. 
The accoimts were not made and S did 
not get the deed of assignment. M filed 
a suit against S for an amoimt on the 
footing of what would be payable by S 
if the deed of assignment had he^ exe* 
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JSS *® perfonn at fixed time, in contract in which time is 

esscnttA— a party to a contract promises to do a certain thing at or before 
a spe<med time, or certam things at or before specified times, and faiU to do any 
such thing at or before the specified time, the contract, or so much of it as has 
not performed, becomes voidable at the option of the promisee, if the inten- 
tion of the parties was that time should be of the essence of the contract.* 

Effect of such failure when time is not essentiah 

If it was not the intention of the parties that time should be of the essence 
<« tne contract, the contract does not become voidable by the failure to do such 


Section M *— Note 4 (contd.) 

cuted by M. It was held that M not hav- 
ing performed his part of the contract 
he was not entitled to maintain the sidt. 
AIR 1929 Pat 395 (397)- 

(8) Mortgagor mortgaged his property 
for 15 years and the condition was that 
mortgagee should pay decree-holder of 
the mortgagor regularly bv instalments. 
Mortgagee failed to pay after some instal- 
ments and it was held that mortgagor 
was entited to redeem his property be- 
fore the expiry of the period of 15 years. 
AIR 1927 Oudh 12 (13. 14) = 2 Luck 
270 (DB). 

(9) Where vendee could not complete 
sale due to the vendor’s defective title 
and the broker was helping the vendor, 
it was held that the broker had in effect 
committed breach of Contract and was 
not entitled to any brokerage. AIR 1925 
Sind 220 (221) (DB). 

(10) Where defendants agreed to char- 

ter a ship, of which the tonnage was 
guaranteed by the plaintiff, and the ship 
actually was foimd to weigh more, it was 
held, that the defendants were justified 
in repudiating the contract and thus 
refusing to charter that ship. (1891) 15 

Bom 389 (396, 399) (DB). 


& Itiiist make compensation to the 
other party.** — ( 1 ) Where parties to a 
contract consisting of reciprocal promises 
faded to perform their respective pro- 
nuses, one wilfully, and the other, be- 
cause he was not bound to perform his 
part until the other had fulfilled his, the 
contract is broken by act of both parties 
and a suit for specific performance will 
not lie, though the latter is entitled to 
compensation for breach of contract. AIR 
1916 Mad 210 (216) =* 38 Mad 959 (DB). 

„ (2) Where the plaintiff agreed to sell 
entire stock of corf or 7 to 8 hundred 
tom of corf" the ' words were not only 
words of estimation but descriptive of 
the stock; and, therefore, the plaintiff 
was liable to pay damages to the defen- 
dant when the entire stock sold was 

(8) Where in a moi^age, the mort- 
gagee does not pay prior mortgagee as 
^ agreement, the mortgagor is entitled, 

9 h separate suit, to claim damages from 
me m ortgagee resulting from non-per- 

contract by him. (1907) 

10 Oudh Cas 69 r7M. 


(4) contractmg to supply B bricks 
upon B s supplying corf for purposes of 
manufacturing bricks — Kutcha bricks 
prepared by A — Failure of B to supply 
coal in time for baking — Kutcha bricks 
destroyed by monsoons — B held liable 
in damages for loss suffered bv A on ac- 
count of breach of contract by B. 1964 
All LJ 1092. 


SECTION 66 — SYNOPSIS 
tf. Scope and applicability. 

2. Time whether of essence of contract. 

3. Time when of essence of contract. 

4. Mercantile contracts. 

6. Agreement to lease. 



7. 

8 . 


"Becomes void, at the option of the 
promisee." 


Extension of time. 


Time when not of essence of con- 
tract. 


9. Sale of land. 


10. Performance within reasonable time 

— Delay. 

11. Acceptance of performance after 

time fixed — Paragraph 3< 

12. Effect of non-performance. 


1. Scope and applicability. — (1) Sec- 
tion 55 provides for a special rule in re- 
gard to the performance of a promise to 
do a certain thing at or before a speci- 
fied time namely that (unlike terms of 
contracts generally) the Court is not to 
enforce such a promise in accordance 
with its term but is to enforce it subject 
to the provisions of Section 55. AIR 1937 
Bom 417 (421) = ILR (1937) Bom 782 
(DB). 

(2) Section 55 does not enable a pro. 
misee to keep alive a broken contract in 
the hope of being able to recover heavier 
damages for its breach. AIR 1914 Mad 
673 (574, 576) =* 37 Mad 412 (DB). 

(3) Section 65 applies to cases where 
property in the goods passed bv the con- 
tract, as much as to contracts where the 
property did not pass. (1881) 6 Cal 64 
(69) (DB). 

2. Time whether of essence of eontraeC. 
— (1) The general rule is that contracts 
for the performance of which no definite 
tim e is specified must be carried out 
wi thin a reasonable time, and contracts 
for the performance of which a definite 
time has been fixed must be completed 
within the time limited. AIR 1947 Lab 
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thing at or before the specified time; but the promisee is entitled to compensa- 
tion from the promisor for any loss occasioned to him by such failure. 

Effect of acceptance of performance at «im« other than that agreed upon« 

If, in case of a contract voidable on account of the promisor’s failure to per- 
forai his promise at the time agreed, the promisee accepts performance of such pro- 
mise at any time other than that agreed, the promisee cannot claim compensation 
for any loss occasioned by the non-performance of the promise at the time 
agreed, imless, at the time of such acceptance he gives notice to the promisor of 
his intention to do so.f 

[®] Cf. S. 65 infra, [f] Cf. Ss. 62 and 63 infra. 


Section 56 — Note 2 (contd.) 

352 (354) •• AIR 1962 J and K 10 (11) 

(DB). 

(2) It is the duty of the Court, while 
construing a contract, to look to the pith 
and substance of the agreement and de- 
cide whether time was or was not of the 
essence of the contract. AIR 1947 Lah 
352 (354). 

(3) The Question whether the time 
mentioned in the contract is of essence or 
not depends upon facts and circumstances 
of each case. AIR 1945 All 70 (74, 75) 
= ILR (1944) All 743 (DB). 

(4) Under both the Contract Act and 
Sale of Goods Act there is no presump- 
tion that time is of the essence of the 
contract. AIR 1957 Pat 586 (591) = 36 
Pat 633 (DB). 

(5) The rule is that except in com- 

mercial contracts, the ordinary presump- 
tion is that time is not of the essence of 
the contract. This presumption can, how- 
ever, be rebutted by showing the inten- 
tion of the parties to the contract. AIR 
1947 Nag 193 (199) = ILR (1947) Nag 
60 (DB) *• AIR 1957 Pat 586 (590) = 
36 Pat 633 (DB) *• AIR 1954 Ajmer 75 
(76) *• AIR 1940 Oudh 443 (444) = 16 
Luck 357 *• AIR 1932 Cal 493 (494) 

(DB). 

(6) The Question whether the stipula- 
tion as to time is of the essence of the 
contract or not depends on the terms of 
the contract and the intention of the 
parties. AIR 1954 Madh B 23 (26)= ILR 
(1954) Madh B 203 *• AIR 1957 Pat 586 
(591) = 36 Pat 633 (DB) ** AIR 1949 
Cal 661 (662) *• 1967 Raj LW 498 = 
ILR (1967) 17 Rai 917 •• AIR 1964 Pun) 
375 (380) = 1965 Pun LR (Supp) 511 *• 
AIR 1963 Pat 254 (259) (DB) ** AIR 
I960 Mad 203 (205) = (1960) 1 Mad LJ 
380 (DB). 

(7) The intention of the parties is a 
Question of fact. AIR 1949 Cal 661 (662) 
•* AIR 1957 Pat 586 (591) = 36 Pat 633 
(DB). 

(8) Intention to make time essence of 
contract must be expressed in unmistak- 
able language. AIR 1915 PC 83 (84) = 
43 Ind App 26 = 40 Bom 289 ** AIR 
1955 Pat 201 (205) (DB) •• AIR 1952 Sau 
88 (89) •• AIR 1950 Cal 582 (584) = ILR 
(1951) 1 Cal 216 •• AIR 1949 Cal 510 


(511) = ILR (1951) Cal 331 •• AIR 1967 
SC 868 (871) = (1967) 1 SCR 227 •• AIR 
1964 Orissa 269 (272) •• AIR 1963 Pat 
254 (259) (DB). 

(9) Intention to make time essence of 
contract may be inferred from what pass- 
ed between parties before but not after 
contract is made. AIR 1915 PC 83 (85) = 
43 Ind App 26 = 40 Bom 289 ** AIR 
1966 Mad 46 (48)= 78 Mad LW 186 (DB). 

(10) The intention of the parties must 
appear from the contract as it was en- 
tered into and the subseQuent conduct of 
the parties is not relevant. AIR 1950 East 
Puni 278 (28(b (DB) •* AIR 1957 Pat 
586 (594) = 36 Pat 633 (DB) •• AIR 
1963 Pat 254 (259) (DB). 

(11) Real intention of parties to agree- 
ment has to be deduced from all sur- 
rounding circumstances. AIR 1945 All 70 
(74, 75) = ILR (1944) All 743 (DB) •• 
AIR 1923 Bom 441 (444) = 47 Bom 607 
*• AIR 1919 Sind 68 (69) = 12 Sind LR 
144 •* (1903-1904) 2 Low Bur Rul 99 
(100) (DB) •• AIR 1959 Madh Pra 42 
(42) = 1959 MPLJ 443. 

(12) The intention of the parties that 
time should be of the essence of the con- 
tract should be ascertained not only from 
the written words of the contract but 
also from the nature of the property 
which is the subject-matter of the con- 
tract, the nature of the contract Itself and 
also from the surrounding circumstances. 
AIR 1955 Cal 298 (300) (DB) •• AIR 1957 
Pat 586 (591) = 36 Pat 633 (DB) •• 
AIR 1952 Nag 220 (234) = ILR (1949) 
Nag 581 (DB) •• AIR 1950 Cal 682 ( 584) 
= ILR (1951) 1 Cal 216 •* AIR 1947 
Nag 193 (199) = ILR (1947) Nag 60 
(DB) *• AIR 1964 Ori 269 (272). 

(13) The mere insertion of a term in 

a contract that a certain act shall be 
done within a particular period will not 
necessarily indicate that time is of the 
essence of the contract. AIR 1950 Cal 582 
(584) = ILR (1951) 1 Cal 216 •• AIR 
1956 Trav-Co 93 (94) = ILR (1955) 
Trav-Co 926 (DB) *• AIR 1954 Madh B 
134 (135) •* ILR (1952) 2 Raj 1 (3) •• 
AIR 1949 Cal 510 (511) = ILR (1951) 1 
Cal 331 ** AIR 1947 Lah 352 (354) 

AIR 1931 Lah 205 (206) = 11 Lah- 99 
(DB) ** AIR 1967 SC 868 (871)= (1967) 
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1 SCR 227 1969 All LJ 279 (284) •* 

1967 Rai LW 498 = ILR (1967) 17 Raj 
917 •• AIR 1964 Ori 269 (272) •• AIR 
1960 Mad 203 (205) ^ (1960) 1 Mad LJ 
380 (DB). 

(14) The intention as to time being of 
the essence of the contract may either 
be expressed or implied. AIR 1956 Trav- 
Co 93 (94) = ILR (1955) Trav-Co 926 
(DB) ** AIR 1967 SC 868 (871) ^ 
(1967) 1 SCR 227 *• AIR 1964 Puni 375 
(380) = 1965 Pun LR (Supp) 511 (DB) 
•• AIR 1960 Mad 203 (205) = (1960) 1 
Mad LJ 380 (DB). 

(15) The question of time being the 
essence of the contract would only arise 
in the performance after a concluded 
contract comes into existence. ILR (1954) 
Mys 118 (120). 

(16) Time will be of the essence of 
the contract if it is so provided in the 
contract or if one of the parties after 
unreasonable delay on the part of the 
other party gives a reasonable notice to 
the other party making time as of the 
essence of the contract. If none of the 
two has happened reasonable time will 
be deemed to be the time which will be 
of the essence of the contract. AIR 1958 
Puni 111 (115) = ILR (1958) Puni 294 
(DB) •• AIR 1968 Andh Pra 190 (192). 

(17) The onus is on the plaintiff to 
plead and prove that time was of the 
essence of the contract. AIR 1964 Orissa 
269 (279), 

6. Time when of essence of contract* 

(1) Where in execution of a money 
decree, the decree-holder agrees to ac- 
cept less amount in full satisfaction if 
paid within two months but on failure 
the decree-holder is to proceed with the 
execution, time is of the essence of the 
contract, and the Court will not relieve 
against the forfeiture. AIR 1937 Pat 542 
(544, 546) = 16 Pat 395 (DB). 


(2) Time is always considered of the 
essence of the contract in following 
cases: — 

(1) Where the parties have expressly 
agreed to treat it as of the essence 
of contract. 

(2) Where delay operates as an injury; 
and 

(3) Where the nature and necessity of 
the contract require it to be so 
construed. AIR 1961 Pat 107 (109). 

(3) Where the words of a contract are 
that in case the judgment-debtor fails to 
pay up the decretal amount within the 
time specified, the sale would stand con- 
firmed and no order is necessary, the 
wording shows that the parties meant 
that the benefit which was to accrue to 
the judgment-debtor would be lost to 
him if the payment was not made within 
the specified time: or in other words, 
that time was of the essence of the con- 
tract. AIR 1937 Pat 113 (116) = 16 Fat 
(FB) •• AIR 1926 Pat 691 (692) 


(4) In Ktiri transactions, time being of 
the very essence of the contract, the 
bidder loses his right to the amount pay- 
able to him, unless the security is furnish- 
ed within the period prescribed. AIR 1920 
Mad 822 (823). 

(5) Compromise decree — Payment by 
instalments over a long period — It can- 
not be laid down as a matter of law that 
time is not the essence of the contract in 
such a case. AIR 1931 Lah 696 (702) 
(DB). 

(6) Where by a consent decree, the 
decree-holder has agreed to accept by 
way of certain instalments a lesser 
amount than actuallv due and there is a 
default clause in the decree, time will 
ordinarily be deemed to be the essence 
of the contract, and in case of default of 
any of the instalments the decree-holder 
would be entitled to claim the whole 
amount. AIR 1940 Lah 46 (46, 47). 

(7) Sale by public auction at the ins- 
tance of equitable mortgagee — Stipula- 
tion as to payment by highest bidder of 
initial deposit and balance of purchase 
money within certain time — No agree- 
ment to extend time — Default in pay- 
ment by auction-purchaser — Right of 
mortgagee to resale property — Auction 
purchaser’s suit for specific performance 
— Time held was essence of contract, 
AIR 1963 Mad 468 (470) = (1963) 2 Mad 
LJ 399 (DB). 

(8) Where a creditor agree to accept 
part of debt, in full satisfaction, only if 
it is paid within certain time, time is 
essence of such agreement. 1935 Mad WN 
1032 (1032) (DB) •• AIR 1937 Mad 
234 (235) *• AIR 1926 All 278 (280. 281). 

(9) Contract for supply and purchase 
of molasses — Quantity to be supplied in 
twelve monthly instalments, each instal- 
ment to be delivered within specified 
period — Held, on the facts of the ca.se 
that the time was of essence of the con- 
tract and that the vendor was, therefore, 
entitled to put an end to the contract on 
breach of stipulation to take delivery of 
one instalment. AIR 1943 All 370 (377, 
378) = ILR (1943) All 752 (DB). 

(10) Where the railway administration 
entered into contracts with the plaintiff 
for supply of foodgrains to the railway 
needed for the consumption of railway 
staff, during war period when the food- 
grains were becoming scarce and prices 
were rising abnormally, and it appeared 
that the parlies intended that not only 
the entire quantity should be delivered 
within the stipulated period but also the 
supply should commence immediately — 
Held, that time was of the essence of 
the contracts. AIR 1957 Pat 586 (594) = 
36 Pat 6,33 (DB). 

(11) Where the defendants employed 
the plaintiffs as their agents to raise a 
loan within one month to clear their 
debts and it appeared that at that time 
the creditors of the defendants were 
insisting upon payment, it was held that 
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Section 56 — Note 3 (contd.) 
the time was intended to be of the 
essence of the contract. (1912) 15 Cal LJ 
40 (47) (DB). 

4- Mercantile contracts. — (1) In cases 
of mercantile contracts stipulations as to 
time are prima facie to be regarded as 
of the essence of such contracts. AIR 
1940 Oudh 443 (445) = 16 Luck 357 ** 

AIR 1957 Pat 586 (590) = 36 Pa^ 633 

(DB) ** AIR 1953 Mys 66 (67) = ILR 
(1952) Mvs 230 (DB) ♦* AIR . 1935 Nag 
111 (112) = 31 Nag LR 250 ** AIR 1916 
Cal 901 (901) ** AIR 1916 Sind 4 (6) = 
10 Sind LR 4 *• (1909) 5 Mad L Tim 
247 (248) (DB) •* AIR 1961 SC 
1205 (1296) = (1961) 3 SCR 845 ** AIR 

1961 SC 990 (992) » ( 1961 ) 3 SCR 639 

** 1967 All LJ 323 •* AIR 1964 Orissa 
209 (272) ** AIR 1962 J & K 10 (11) 

(DB). 

(2) Stipulations regarding time for 
delivery of the goods are deemed to be 
of the essence of the contract in mercan* 
tile transactions, though not necessarily 
stipulations regarding payment. AIR 1961 
Pat 107 (109). 

(3) A transaction under which a subs- 
criber to a chitty makes his bid at an 
auction is on a par with a commercial 
contract in which time is prima facie the 
essence of the transaction. ILR (1951) 
Trav-Co 685 (689) (DB). 

(4) Where goods are sold on condi- 
tion that they would be taken delivery 
of. on payment within certain time fail- 
ing which seller being at liberty to re-sell 
same to another, time is of the essence 
of the contract. 1913 Punj LR No. 144 
p. 493 (496) = 1913 Pun] Re No. 80 
(DB). 

(5) Contract for purcha.se of 6 cases of 
printed cloth to be shipped in November- 
December 1907 — Subsequent alteration 
in contract, no fresh stipulation made as 
(o time of delivery — Held, in mercantile 
contracts the stipulations as to time are 
of the essence of contract and in absence 
of fresh stipulation the previous stipula. 
tion was to hold good. (1910) 8 Ind Gas 
945 (947) (Low Bur). 

(6) Contract for purchase of bales of 
— Condition that vendee should 

take delivery within certain period on 
payment — Failure to take delivery 
entitling vendor to sell good.s and recover 
damages from vendee — Held, time was 
of the essence of contract in such sales 
and therefore Section 55, Clause (2) was 
not applicable. 1913 Puni LR No. 144 
p 493 (496) — 1913 Punj Re No, 80 

(DB). 

(7) In the case of Hazarmal contracts, 
as distinguished from forward delivery 
contracts, no date for delivery is fixed, 
but the expectations of the purchaser and 
the vendors are that delivery could be 
demanded and given as soon as possible 
if the goods are ready or after they 
become ready. AIR 1926 Nag 410 (412). 


(8) Contract for sale, time being of 
the essence — Custom alleged to exist 
that the purchaser could take delivery 
after some days of the fixed date 
Definite custom roust be proved by the 
purchaser. AIR 1925 Mad 1232 (1233). 

(9) A contract of carriage by rail is a 
case of contract which does not expressly 
or by necessary implication fix any time 
for the perfomance of the contractual 
obligation. That being so, the law im- 
plies that it shall be performed within a 
reasonable time. AIR 1959 Madh Pra 
276 (279) = 1959 MPLJ 701 (DB). 

(10) Where the railway administration 
entered into contracts with the plaintiff 
for the supply of food grains needed for 
consumption of the railway staff, it was 
held that the contracts were not mercan- 
tile contracts and accordingly there was 
DO presumption that the stipulations as 
to time were of the essence of the con- 
tracts. AIR 1957 Pat 586 (590) = 36 Pat 
633 (DB). 

(11) In the case of perishable goods 
like oranges, the term of contract that 
the goods are to be carried by a special 
type of train which is faster than the 
ordinary goods train, is clearly of the 
essence of the contract. AIR 1957 All 
193 (195) = ILR (1957) 1 All 425 (DB), 

(12) Notices for the purpose of making 
time the essence of a contract are not 
expressly mentioned in Section 55 but are 
no doubt available in relation to mercan- 
tile contracts. AIR 1924 Cal 427 (434) 
(DB). 

(13) Where time is not of the essence 
of the contract, one party cannot subse- 
quently by unilateral action make time 
the essence of the contract. AIR 1960 
Mad 452 (454) (DB). 

(14) Where the performance of a con- 
tract falls due on a holiday, seller is 
bound to establish that he was entitled 
to perform the contract on the day 
following the holiday, by reason of the 
ATistence of a valid usage which is deem- 
ed to have been incorporated in the con- 
tract between the parties. He must not 
only prove existence of trade usage, but 
also establish that usage when read into 
written contract does not make it insen- 
sible or inconsistent. AIR 1921 Cal 809 
(812) (DB). 

(15) Even if time is the essence of a 
contract, where the vendor has not per- 
fected his title to the goods by the date 
when the contract has to be completed, 
there is no breach of the contract on 
the part of the vendee, if he failed to 
pay the consideration on that date and 
complete the contract. AIR 1958 Punj 
289 (293) = ILR (1958) Punj 1670 
(DB). 

6. Agreement to lease. — (1) Where 
time is distinctly of the essence of con- 
tract, it is within the power of the lessee 
to rescind it when the lessor has broken 
the contract by not putting the lessee in 
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possession on the date a(;reed upon 
The Transfer of Property Act and the 
Contract Act have to be read together. 
ftwH under Part 1, Section 55, Contract 

Act the lessee can rescind the contract. 

AIR 1928 Naa 328 (328). 

(2) Renewal of a lease is a privilcse and 
if the tenant wishes to claim the pri* 
vileae he must do so strictly within the 
time limited for the purpose. Delay in 
exercising option of renewal can be con- 
doned only when dalay is due to any im- 
avoidable accident; excusable ignorance, 
fraud or surprise. Delay arising from 
mere neglect is not sufficient. AIR 1960 
SC 405 (407) » (1060) 1 SCJ 783. 

(3) Where no time for renewal of 
lease is fixed, application for renewal of 
lease may be made within reasonable 
time before expiry of the term. AIR 
1060 SC 405 (407) » (1969) 1 SCJ 783. 

(4) Agreement to lease fixing 4 months 
for giving formal patta — Time not of 
essence — Lessee in possession paying 
rent to lessor — Purchaser of leasehold 
property with knowledge of agreement to 
lease suing lessee for ejectment — 
Lessee's right to claim specific perform- 
ance of contract, held, not barred by 
efflux of time. AIR 1934 Cal 235 (237, 
2381 = 60 Cal 1372 (DB). 

(6) Where the parties agree that a 
contract of lease for twenty years should 
commence on a certain date, to ask for 
a lease of twenty years from a subse- 
quent date is to substitute a different 
lease for the original one which the 
Court have no power to do. The 
doctrine that equity does not ordinarily 
regard time as essence of contract does 
not apply to such a case. AIR 1952 Pat 
393 (400) (DB). 

"Becomes void, at the option of the 
promisee.” — (1) Under Section 55, the 
right of the promisee to avoid the con- 
tract after breach is not circumscribed 
by any chronological limitations. AIR 
1946 Bom 429 (435) (DB). 

(2) Section 55 read with Section 2 (i) 
of the Act means that on the promisor’s 
failure to perform within the contract 
lime the promisee loses the power to 
eifforce the contract. It is true the pro- 
misee has the option of enforcing the 
contract or not as may suit him. He 
niay drop it altogether, but if he chooses 
to enforce it, he can only claim damages 
as provided for in Section 73 of the Act- 
iLR (1949) 2 Cal 630 (635). 

(3) Under Section 66 where in a con- 
tract time is the essence of it and a 
PMty who is botmd to perform his pro- 
ou»e within the time hxed fails to do so 
the contract becomes voidable at the 
option of the other party. AIR 1959 
Mjgh Pra 30 (33) = 1959 MPLJ 823 

W The mere mentioning of the fact 
Ulat time should be deemed to be of the 


essence of the contract does not make 
it viodable at the instance of one of the 
contracting parties. Under Section 55 the 
contract becomes voidable after the lapse 
of the specific time if the intention of 
the parties was that time should be of 
the essence of the contract. AIR 1955 Cal 
298 (300) (DB) •* (1969) 1 Andh WR 

344 (DB). 

(6) Time Is essence of contract 
Exercise of option after expiry of period 
not permissible. Madh BLJ (1954) HCR 
1610 (1625). 

(6) Where time is of the essence of 
the contract and the contract is not per- 
formed within stipulated time, it does 
not get automatically determined. AIR 
1968 Andh Pra 190 (192). 

(7) The expression “viodable at the 
option of the promisee" occurring in Sec- 
tion 55 does not confer upon the pro- 
misee, although the promisor may have 
broken the contract by non-fulfilment 
thereof within the specified time, the dis- 
cretionary right of tacitly treating the 
contract as subsisting for as long as he, 
the promisee, likes until it suits him to 
formally rescind it. ILR (1949) 2 Cal 
530 (534, 535). 

(8) It is open to the promisee not to 

e.xcrcise the option or to exercise the 

option given to him under Section 55 at 

any lime. But the promisee cannot by 
the mere fact of not exercising the option 
change or alter the dale of performance 
fixed under the contract itself. AIR 

1946 Bom 1 (4, 5) = ILR (1946) Bom 

218 (DB). 

(9) Where the primary obligation under 
a contract is secured by a secondary 
covenant to pay a penally or liquidated 
damages the obligor obtains no option of 
breaking hi.s primary obligation. ATR 
1957 Cal 217 (219). 

(10) Sale of house site bv municipality 
— Stipulation that construction of house 
should be completed within three years 
and that, in default, title of vendee 
would cease and vendee will be entitled 
only to 90 per cent of the purchase 
Q^onev — Default bv vendee — Contract, 
held, did not become void on happening 
of contingency but was only voidable at 
the option of Municipality and vendee 
was not entitled to claim refund. AIR 
1934 Mad 135 (136). 

7. Extension of time. — (1) Under Sec- 
tion 55 the right of the promisee to 
avoid the contract after breach is uot 
circumscribed bv any chronological limita- 
tions. AIR 1946 Bom 429 (432) (DB). 

(2) If the time is originally of the 
essence of the contract, it does not cease 
to be of the essence of the contract 
because a party agrees to grant a short 
extension. AIR 1940 Oudh 443 (445) — 
16 Luck 357 •• AIR 1964 Punj 376 
(380) = 1965 Pimj LR (Supp) 511 (DB) 
•• AIR 1961 Patna 107 (109)- 

[But see AIR 1943 Bom 229 (235).] 
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(3) When the purchaser seeks to have 

damages for breach of contract, assented 
to at a later date than that fixed by the 
contract for delivery, the effect of Sec- 
tion 55 is to put an end to the agreement, 
come to, after the original date of per- 
formance of a contract has expired, on 
the same footing as the orginal agree- 
ment. Mere forbearance from suing or 
giving a formal notice of rescission does 
not amount to extension of time for the 
performance of contract so as to alter the 
relevant date on which damages are to 
be assessed. AIR 1946 Bom 429 (431) 

(DB). (AIR 1922 PC 178, ReUed on.) *♦ 
AIR 1946 Bom 1 (5) (DB) ILR (1960) 
Mys 1079 (DB). 

(4) Compromise between parties that 
amount due under mortgage-decree 
should be paid by instalments and that 
the mortgagor should furnish additional 
security within specified time — Time 
essence of contract — Failure of mort- 
gagor to furnish security within time — 
Clourt, held, could not enlarge time. AIR 
1940 Rang 62 (64) (DB). 

(5) Parties by consent fixing date for 
payment of decretal amount — Sale to 
be cancelled on payment — Time being 
of the essence of the contract could not 
be extended by Court AIR 1925 Pat 691 
(692). 

(6) Contract for delivery of goods with- 
in specified time — Failure to perform 

— Several agreements extending time for 
performance — There need not be conti- 
nuous and unbroken chain of extension 

— Final agreement of extension is neces- 
sary. AIR 1946 Bom 429 (432, 435) 

(DB). 

(7) Though time is of the essence of 
the contract, a default by payee such as 
renders proper tender by the purchaser 
by due date impracticable would be 
interpreted as extending time when pur- 
chaser was prepared with ready and 
willing tender. AIR 1924 Rang 57 (60) 

1 Rang 472. 

(8) Where the compromise decree itself 
has provided for an automatic dismissal 
of the suit if the conditions mentioned 
therein regarding the filing of the draft 
sale deed within 19 days are not 
performed, the terms as to the filing of 
the draft sale deed was an essential term 
of compromise and the Court cannot 
extend the time for the filing of the 
draft sale deed. AIR 1962 Mad 489 
(490). 

8. Hme when not of esseoce of eon- 
tract- — (1) Where the defendant avails 
of the benefits of the contract even if 
there was default on the part of the 
plaintiff, it cannot be said that time was 
of the essence of the contract. AIR 
1957 Andh Pra 784 (794) (DB). 

(2) Where the goods were to be deli- 
vered 'as soon as possible* time in the 
sense of a date-line was not of the 


452T454f (DB). Mod 

(3) Where time is not of the essence 
of the contract, one party cannot subse- 
cmently by unilateral action make 

me essence of the contract. AIR I960 
Mad 452 (454) (DB). 

(4) Stipulation either to transfer cer» 
tain bonds and decrees In two months or 
to pay the amounts due under them, 
does not of itself show that time is ol 
essence of contract. (1909) 5 Mad L Tim 
247 (248) (DB). 

(5) Where there Is an express provi- 
sion that time is of the essence of the 
contract and at the same time the 
contract provides for extension of time in 
certain contingencies, and provides for the 
payment of a fine or penalty for every 
day or week the work imdeiiaken imder 
the contract remains unfinished on the 
expiry of the time provided in the con- 
tract, such provision is inconsistent with 
time being of the essence of a contract, 
and would be calculated to render in- 
effective an express provision in a con- 
tract to that effect. It cannot be said in 
such a case, that it was intended that 
time should be of the essence of the con- 
tract. The principle applies equally to 
P. W. D. contracts. AIR 1940 Sind i (7) 
(DB) ** AIR 1923 Nag 140 (140). 

(6) Where an agreement to cut timber 

stipulated for payments in instalments 
and against any area being cut imtil the 
corresponding portion of the considera- 
tion money had been paid, held the 
clause about payment of the instalments 
every quarter did not show that time 
was of the essence of contract. AIR 1922 
Oudh 259 (262) = 25 Oudh Cas 169 

(DB). 

(7) Contract of sale and act of trans- 
fer embodied in same deed — Clause as 
to cancellation on failure to satisfy the 
dues of certain creditors by a certain 
date — Finding that appellants were not 
responsible for failure of the respondents 
to pay the whole dues by the fixed date; 
Held, that the time was not of tiie 
essence of the contract. AIR 1996 PC 
24 (26, 26) = 16 Pat 127 = 63 Ind App 

(8) Agreement granting remission 

part of debt if debtor paid the rest of 
the debt in two instalments on specific 
dates — In case of default in payment 
of instalment on date fixed the remitted 
amount was to become due and was to 
be recoverable from the properties given 
as security for the debt or personally 
from the debtor — Time fixed for pay- 
ment of instalments, held, was not 
essence of contract. (1851) 8 Moo Ind 
App 239 (257) (PC). 

(9) Contract to deliver linseed in two 
instalments at specified periods — Terms 
as to payment were cast on delivery — • 
Part delivery made by defendant — * 
Claim by plaintiff for excess refraction 
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~ Defendant refusinR to deliver remain- 
der of linseed unless plaintiff paid Sq 
hill for the portion already delivered. 
HcM, time was not of essence of con- 
tract so as to entitle defendant to cancel 
the contract. (1870) 4 Cal 252 (267> 

(DB). 

(10) A consent decree or order is only 
the order of the Court carryinc; out the 
agreement between the parties and con- 
sequently no ftreater sanctity can be 
placed upon a consent decree than upon 
the aftreement itself and if such an 
order names a specific time by which a 
particular term embodied in order has 
to be performed unless the lan^a^^ 
shows unmistakably that it was the 
intention of the parties to make the ri^ht 
of the parties depend on the observance 
of the time limit prescribed, the stipula* 
tion as to time is tantamoimt to this, 
that the term shall be carried into effect 
within a reasonable time. AIR 1930 Pat 
234 (235). 

(11) Consent decree providing! for 
exchange of houses of plaintiff and 
defendant, after plaintiff had constructed 
well in his house — Exchange to be 
effected by a certain date — Plaintiff 
failing to construct well but applying for 
execution of decree — Defendant con- 
tending that time being of essence of 
decree it was voidable — Time, held, 
was not of essence as conduct of defendant 
in not protesting against the delay 
showed that he did not regard time as 
of vital importance- AIR 1916 Bom 282 
(283). 

9. Sale of land. — (1) Time is not ordi- 
narily of the essence of a contract of 
sale unless the parties can make it so by 
express agreement in the contract itseUT 
or it can be inferred if the nature of the 
property intended to be sold requires it. 
AIR 1950 Trav-Co 61 (64) = 1950 Trav- 
Co LR 519 (FB) •• AIR 1958 Madh Pra 
295 (297) = ILR (1957) Madh Pra 330 
(DB) •• AIR 1957 Andh Pra 307 (328) = 
ILR (1955) Andhra 170 •• AIR 1955 Puni 
189 (190) (DB) *• ILR (1955) Nag 236 
(247) (DB) •• AIR 1953 All 529 (529) 
(DB) •• AIR 1953 Orissa 105 (107) (DB) 
•• AIR 1952 Sau 88 (89) •• ILR (1952) 2 
Ral 1 (3) •• AIR 1949 Lah 72 (74) = 
Pak LR (1948) Lah 94 (DB). 

(2) In the case of a contract for sale 
of immovable property there is no pre- 
sumption that time was of the essence 
of the contract. AIR 1950 Nag 78 
(80) « ILR (1950) Nag 397. 

(3) In the case of contracts for sale of 

immovable property, the presumption Is 
that time is not of the essence of the 
contract. AIR 1950 East Punj 278 (280) 
(DB) •• AIR 1953 Trav-Co 161 (165) 

(DB) •• AIR 1953 Trav-Co 90 (94) - 

ILR (1962) Trav-Co 823 (DB) •• AIB 
1M7 SC 868 (871) « (1967) 1 SCR 22? 

AIR 1967 Mad 220 (222) — 79 Mad 


LW 486 •• 1967 Rai LW 498 = ILR 

(1967) 17 Raj 917 •• AIR 1966 Mad 46 
(48)= 78 Mad LW 186 (DB) •• ILR (1966) 
2 Mad 117 (DB)**AIR 1964 Ori 269 (272). 
(The rule is, however, subject to some 
well recognised exceptions: (i) when one 
party is guilty of undue delay in per- 
forming ius part of the contract and the 
other party has given reasonable notice 
that the contract is to be completed 
within reasonable time: (ii) When the 
character of the property is such that 
the Court would not exercise jurisdiction 
in allowing specific performance: (iii) 
When from other circumstances it would 
appear to the Court that decreeing speci- 
fic performance is likely to result in 
injustice.) *• AIR 1964 Punj 375 (380) = 
1966 Pimj LR (Supp) 511 (DB). (Pre- 
sumption is rebuttable.) ** AIR 1963 MP 
31 (32) = 1962 MPLJ 517 (DB) •* AIR 
1961 Mad 289 (290) = (1960) 2 Mad LJ 
477. 

(4) Agreement to sell leasehold pro- 
perty — Vendee given possession on pay- 
ment of money — Pucca documents to 
be executed and registered within six 
months after obtaining the consent of 
the lessor — Time, held, was not essence 
of contract. AIR 1933 Bom 71 (73) = 
67 Bom 292 (DB). 

(5) Where A contracted to purchase a 
plot of land from a company, but when 
A by letters enquired as to when he 
might expect to be called upon to com- 
plete the conveyance, the Companv did 
not repl.y to the letters: Held, that the 
omission of the company to answer the 
letters would not constitute a waiver on 
its part, but it was a significant piece of 
conduct which would tend to show that 
the company had never intended that 
the contract would automatically come to 
an end if it was not performed within 
the time specified. AIR 1955 Cal 298 
(301) (DB) •• AIR 1963 Madh Pra 31 
(32) = 1962 MPLJ 517 (DB). (Contract 
cannot be cancelled unilaterally and 
without giving reasonable notice.) 

(6) Defendant agreeing to sell pro- 
perty to plaintiff — Plaintiff to pay con- 
sideration within three years with 
interest — Plaintiff in possession execut- 
ing rent note in favour of defendant on 
same day Held, defendant's amount 
was canriiig interest in form of rent — 
Hence, time not of essence of contract. 
AIR 1949 Bom 193 (196) (DB). 

(7) Contract for sale of land — Circum- 
stance that price of land is rising is no 
ground for holding that time was essence 
of contract. AIR 1955 Punj 189 (190) 
(DB). 

(8) In the case of a contract for the 

sale of a house, the circumstances that 
the house was required for the personal 
residence of the purchaser and he 
wanted vacant possesrion, that a period 
was specified within which vacant posses- 
sion was to be that tihe purchaser 
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had given on previous occasion one exten- 
sion and that liquidated damages had 

been settled upon in case of default are 
not sufficient to make time as the 
essence of the contract. AIR 1960 East 
Punj 278 (280) (DB), 

(9) The presumption that, time is not 
the essence of a contract to sell land is 
rebuttable, when sale is arranged to meet 
expenses of a marriage taking place on a 
certain date. AIR 1915 Mad 546 (647). 

(10) There were penal clauses binding 
on both parties. If the purchaser failed 
to complete the purchase before the 10th 
January 1942 the vendor was to forfeit 
the deposit of Rs. 5,000 in his hand. On 
the other hand, if it was the vendor who 
had been delaying the completion of the 
tran.saction he had entered into he would 
be liable not only to refund the deposit 
of Rs. 5,000 but also to pay a compensa- 
tion of another sum of Rs. 5,000. Held 
that the very fact that there were reci- 
procal agreements to compensate each 
other would make it clear, within the 
ambit of Section 55 of the Contract Act, 
that the intention of the parties was that 
lime should be the essence of the con- 
tract. 1950 Bur LR (SC) 98 (104). 

(11) Agreement to sell property 

Purchaser to pay part of purchase-money 
on or before 20-10-1117 — Balance to 
be paid within certain time — Purchaser 
further agreeing that in case he was 
ready with money on or before 20-10- 
1117 to take sale-deed seller would get 
compensation of certain amount — Com- 
pensation to be charged on purchaser's 
prpperty — Time held was essence of 

contract and that sale-deed was to be 
executed on or before 20-10-1117. AIR 
1953 Trav-Co 377 (379) = ILR (1953) 
Trav-Co 1011 (FB). 

(12) Contract of sale of real property 
expressly stating that seller would be 
entitled to dispose of property on expiry 
of period fixed for effecting conveyance 
and buyer would have no right left — • 
Time held essence of contract. 1954 All 
WR (HC) 446 (447). 

(13) The doctrine that time was not of 

the essence of the contract is not appli- 
cable to contracts for resale, within a 
time limit, of the property conveyed. The 
reason is that in the case of an option 
of repurchase there is no mutuality; the 
purchaser cannot compel the repayment 
of the consideration money and the power 
of purchase is only a privilege. Madh 
BLJ (1954) HCR 1610 (1625) (DB) *• 

AIR 1958 Madh Pra 295 (297) = ILR 
(1957) Madh Pra 330 (DB) *• AIR 1954 
Assam 54 (55) = ILR (1953) 5 Assam 

128 (DB) •* AIR 1954 Mad 799 (801) = 
ILR (1954) Mad 926 (DB) •• AIR 1952 
Cal 32 (33) *• AIR 1947 Nag 208 (209) = 
ILR (1947) Nag 127 •• AIR 1927 All 321 
(324) = 49 All 405 *• AIR 1919 Mad 


544 (644) = 42 Mad 802 ♦* AIR I960 
Mad 203 (205) = (1960) 1 Mad LJ 380 
(DB). 

(14) Contract of reconveyance — Pay- 
ment of considerations to be simultaneous 
with execution of deed in absence of 
special contract — Time essence of con- 
tract — Delay in performance largely 
due to defendant's attitude — Plaintiff 
held not disentitled to relief of specific 
performance. AIR 1962 Gal 103 (110) 
(DB). 

(15) Where time is not of the essence 
of the contract of resale, reconveyance 
should be within reasonable time. AIR 
1964 Mad 304 (305) = (1963) 2 Mad LJ 
386. 

(10« Performance within reasonable time 
— Delay* — (1) Section 55 of Contract 
Act does not lay down any principle 
which differs from law of England as to 
contracts for sale of land. In such 
cases, equity looks at substance and 
not at letter of agreement in order to 
ascertain whether parties notwithstand- 
ing that they named specific time within 
which sale was to be completed really 
and in substance intended more than 
that it should take place within reason- 
able time. Prima facie equity treats 
Importance of such time linuts as being 
subordinate to main purpose of parties. 
AIR 1915 PC 83 (84« 85) = 40 Bom 
289 = 43 Ind App 26. (AIR 1914 Bom 
233, Reversed.) AIR 1952 Sau 88 (89) 
*• ILR (1952) 2 Rai 1 (3) •• AIR 1934 
Pat 518 (519, 520) (DB) •• AIR 1933 

Bom 71 (76) = 57 Bom 292 (DB) •• 
AIR 1927 Sind 49 (50) = 19 Sind LR 41 
** (1926) 98 Ind Cas 890 (891) (DB) 
(Lah) •* AIR 1924 Lab 151 (153, 154) = 
4 Lah 327 ** AIR 1921 Cal 356 (360) 

(DB). 

(2) In the case of contracts for the 
sale of land, the presumption is that the 
parties intended that performance should 
take place within a reasonable time even 
though the time was mentioned. ILR 
(1955) Nag 236 (247) (DB) •• AIR 1963 
All 529 (529) (DB) •• AIR 1960 Mad 203 
(205) = (1960) 1 Mad LJ 380 (DB). 

(3) The maxim on which the rule of 
equity is based that time shall not be of 
the essence of the contract, can have no 
application where the agreement contains 
a plainly expressed stipulaion that time 
shall be of the essence of the contract 
or the Court can hold that the implied 
intention of the parties was that time 
should be of the essence of the contract. 
In such a case and also in cases where, 
having regard to the general circum- 
stances of the case, the Court cannot 
disregard the stipulation as to time, the 
special iurisdiction that c^ be exercised 
by the application of the rule of equity 
stands excluded. ILR (1960) Mys 96 
(DB). 

(3) In the case of contracts to sell im- 
movable property, specific performance 
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can be compelled if a tender is made 
within a reasonable time. AIR 1958 Madh 
Pra 205 (207) » ILR 1057 Madh Pra 
880 (DB). 

(4) Even where time is not essence of 
contract, piurchaser must show his readi- 
ness and willingness to perform his part 
of contract within reasonable time. AIR 
1917 Mad 8 (9) •• (1960) 1 Andh WR 

344 (DB). 

(6) In the absence of express stipula- 
tion on other circumstances, the date 
fixed in the contract to sell land is not 
of the essence of contract, but it can be 
made so by serving; notice by either 
party to complete within reasonable time. 
AIR 1026 Cal 339 (342, 343) (DB) *• AIR 
1967 Andh Pra 307 (328) = ILR (1955) 
Andhra 170 •• AIR 1957 Pat 586 (596) == 
86 Pat 633 (DB) •• 1955 Andh WR 609 
(610) •• AIR 1952 Nag 220 (234) = ILR 
(1949) Nag 581 (DB) •* AIR 1951 Mys 
69 (62) = ILR (1951) Mys 196 (DB) •• 
AIR 1924 Bom 473 (474) = 49 Bom 1 *• 
AIR 1924 Bom 357 (358) = 48 Bom 368 
•* AIR 1920 Cal 651 (654) (DB). 

(6) Where the nature of the property 
intended to be sold requires that time 
should be of the essence as for instance, 
if the contract is for sale of a life 
interest or a mining lease given for a 
fixed period, the parties can make it so 
by express agreement in the contract it- 
self or subsequently giving reasonable 
notice to complete on a certain day. AIR 
1936 Cal 51 (52, 63) = 63 Cal 804. 

(7) The time specified by notice 
demanding performance must be reason- 
able in the sense that enough time 
should be given to the other party for 
the doing of the things required in a 
proper manner. If the period fixed is 
not reasonable, the notice will be in- 
operative. 1955 Andh WR 609 (611). 

(8) The Court can enforce contract 
beyond time fixed, if notice is unreason- 
ably short. AIR 1922 Bom 14 (16, 17). 

(9) Even if time was not of the essence 

originally, a much shorter time for 
performance would be considered reason- 
able when a demand for performance 
within a fixed space of time is made in 
a case where a commercial element is 
Involved. AIR 1952 Nag 220 (234) = 

ILR (1949) Nag 581 (DB). 

(10) The reasonableness of time is 
determined by the Court with reference 
not merely to what remains to be done 
at the date of the notice, but all circum- 
stances of the case, including the pre- 
vious delay of the party in default and 
attitude of the other side in relation to 
It. AIR 1920 Cal 661 (664) (DB) •• AIR 
1967 Pat 686 (696) = 36 Pat 633 (DB) 
•• 1966 Andh WR 609 (611). 

(11) A party who is ready and willing 
to perform the contract can alone com- 
plain of the unreasonableness of the time 
engrafted into the contract by the sub- 
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sequent notice. If he refuses to receive 
notice and to take advantage of the op- 
portunity given by the party not in 
default he cannot subsequently complain 
that the time was unreasonable and 
therefore, the notice should be treated as 
inoperative. 1956 Andh WR 609 (611). 

(12) The presumption that contracts of 
sale in respect of real property are 
intended to be carried within a reason- 
able time mav be displaced by the clear 
language of the agreement of sale itself. 
1954 All WR (HC) 446 (447). 

(13) Where the contract has to be 
completed within a fixed period and, 
therefore, time is of the essence of the 
contract, to rotiuire of the vendor that he 
should allow rc;tsonablc time beyond the 
fixed period to enable the purchaser to 
do what he was required to do bv the 
terms of the contract, would amount to 
making a new contract for the parties. 
AIR ms PC 192 (194). 

(14) Although in a contract for sale of 
land, time may not be of the essence of 
the contract, yet unreasonable delay bv 
the vendee will entitle the vendor to 
terminate the contract. AIR 1921 Mad 
141 (142). 

(15) Equity will not come to rescue 

where there has been undue delay in 
performance bv a party. AIR 1953 Ori.ssa 
105 (107) (DB) ** AIR 1947 Nag 193 

(199) = ILR (1947) Nag 60 (DB). 

(16) It is not every delay which will 
give the other side a right to rescind, 
and each case must be decided on its 
own facts. AIR 19.52 Nag 220 (235) = 
ILR (1949) Nag 581 (DB). 

(17) In certain circumstances the Court 
of Equity will condone the delay and 
enforce the contract- The Court has no 
power, however to make a new contract 
between the parties. AIR 1952 Pal 393 
(400) (DB). 

(18) Where there has been inordinate 
delay on both sides, if niav be itbened 
that the contract has been abandoned 
although no notice fixing a reasonable 
time has been given, AIR 1950 Nag 238 
(240) = ILR (19.50) Nag .386 (DB). 

11. Acceptance of performance after 
time fixed — Paragraph 3. — (1) Accept- 
ance of payment after the expiry of the 
time fixed operates as a waiver of limi- 
tation as to time in the contract. AIR 
1917 Pat 82 (83) «= 2 Pal LJ 520. 

(2) Acceptance of performance of con- 
tract in which time is of essence after 
expiry of time without notice to claim 
compensation forfeits right to such com- 
pensation. (1910) 8 Mad L Tim 40 (46) 
•• AIR 1930 Oudh 417 (420) (DB). 

(3) Time made expressly of the essence 
— Equity Court will not decree specific 
performance unless parties have waived 
file provision as to essence. AIR 1915 
PC M (96). 

(4) Purchaser may by his conduct 
waive although time is made the essence 
of the contract and where the time is 
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once allowed to pass and. parties con- 
tinue to negotiate for completing the pur- 
chase then time no longer remains the 
essence of the contract. But simple exten- 
sion of time without anything more 
amounts only to a waiver to the extent 
of substituting such extended time for 
the original time and does not destroy 
the essential character of the time. AIR 
1925 Cal 324 (326) (DB) *• AIR 1964 
Bom 76 (81) = 65 Bom LR 516 (DB). 

(5) Mere delay on the part of a party 

to the contract should not be taken 
to amount to waiver or abandonment by 
him, unless the parties have express- 
ly or impliedly by their conduct made 
time the essence of the contract, delay 
is no valid plea in a suit on contract. 
Undue delay on the part of one party 
to a contract coupled with reasonable 
notice given to him by the other party 
will disentitle the party delaying from 
claiming any relief in equity. AIR 1925 
Nag 58 (58) ♦* AIR 1929 Nag 164 

(168) = 25 Nag LR 110. 

(6) Sale — Time as essence of contract 

— Earnest money paid and balance to 
be paid within thirty days — Balance 
paid by instalments extending beyond 
such period and accepted by vendor — 
Right to recover entire money within 
thirty days is waived — He cannot con- 
tend that time was essence of the con- 
tract. AIR 1938 Rang 367 (367) (DB). 

(7) Time fixed for delivery but no 
delivery called for — Subsequently plain- 
tiffs manufacturing goods and defendants 
taking delivery in small quantities for 
long time — Plaintiffs giving notice to 
defendants to take delivery of remaining 
goods and on defendants’ default selling 
by auction and claiming difference — 
Written contract had come to an end 
and there being no second contract 
plaintiffs were not entitled to relief. 
(1922) 24 Bom LR 142 (147, 148). 

(8) Contract to deliver goods within a 
specified time — Time essence of con- 
tract — Breach of contract — Promisee 
not avoiding contract but extending time 

— Failure to deliver within extended 
time — Held there was breach of contract 
at the extended dates, and plaintiff was 
entitled to damages — Section 55 (3) 
means that the promisee cannot claim 
damages for non-performance at original- 
ly agreed time, not that he cannot claim 
damages for non-performance at the ex- 
tended time. AIR 1922 PC 178 (180) = 
43 All 257 = 48 Ind App 176 ** AIR 
1959 Cal 472 (474) (DB). 

12. E^ffect of non-performanee. — (1) 

Specific performance of contract to sell 
land will be granted although there has 
been failure to keep dates assigned to it, 
if justice can be done between parties 
and if nothing in express stipulations of 
parties, nature of property or surround- 
ing circumstances make it inequitable to 
grant relief. AIR 1916 PC 83 (84, 86) » 


43 Ind App 20 = 40 Bom 289 ** AIR 

1955 Pat 201 (205, 206) (DB) •* AIR 

1953 Orissa 105 (107) (DB) ** AIR 1952 
Sau 88 (89) ** AIR 1949 Cal 510 (511) = 
ILR (1951) 1 Cal 331 ** AIR 1967 SC 
868 (871) = (1967) 1 SCR 227 ** ILR 

(1966 ) 2 Mad 117 (DB) •• (1964) 68 Cal 
WN 611- 

(2) Where time is not of the essence 
of the contract, the expiry of the time 
limit given in the agreement does not 
make the agreement impossible of perfor- 
mance — The agreement can still be 
specifically enforced. AIR 1949 Cal 510 
(511) = ILR (1951) 1 Cal 331. 

(3) Where time is not the essence of 
the contract for the purchase of immov- 
^le property, the failure to pay a por- 
tion of the purchase money within the 
stipulated period will not ipso facto, 
disentitle him to get a decree for speci- 
fic performance. AIR 1950 Cal 526 
(527) = ILR (1951) 2 Cal 198. 

(4) Where the purchaser does not 
complete the contract within time which 
is of the essence of the contract, the 
remedy is to claim specific performance. 
ILR (1949) 2 Cal 530 (534). 

(5) Where in a contract for the sale 
of land time is expressly made of the 
essence of the contract in all respects, 
specific performance cannot be decreed in 
favour of the party in default and the 
default, though trivial, will entitle the 
other party to stand on the letter of the 
agreement — Time being of the essence 
of the contract, the vendor is entitled to 
rescind it on the expirv of the prescribed 
period. AIR 1916 PC 162 (157). 

[See also AIR 1963 Mad 468 (471) = 
(1963) 2 Mad LJ 399 (DB). (Sale by 
public auction at the instance of equit- 
able mortgagee — Stipulation as to pay- 
ment by highest bidder of initial deposit 
and balance within certain time — ' 
Default in payment by auction purchaser 
• — He is not entitled to decree either 
for specific performance or for damages. 
AIR 1933 Mad 376. Foil.)] 

(6) Where an express stipulation as to 

payment of entire consideration before 
execution and registration exists between 
the purchaser and the seller and the 
latter by his conduct in accepting a part 
of the consideration when the sale deed 
could not be registered clearly indicates 
that the stipulation was not of the essence 
of the contract, the purchaser is entitled 
to specifle performance of the contract 
when the seller sells the property to a 
third party. AIR 1955 Pat 201 (206) 

(DB). 

(7) Where the vendors were guilty of 
imreasonable delay on their part in the 
matter of obtaining the sanction of the 
High Court which was a condition re- 
quisite for the sale to be effected and 
there was notice from the vendee asking 
them to complete the sale, it was held 
that the vendee was entitled to get back 
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ft ftft •ft agreement to do an act impossible 

in itself is void. 

Ctmtract to do act afterwards becoming impossible or unlawful. 

A collect to do an act which, after the contract is made, becomes impos- 
able, or, by rearon of some event which the promisor could not prevent, unlaw- 
tul, becomes void when the act becomes impossible or unlawful.* 

OnnpeDsation for loss through non-performance of act known to be impossible 
or unlawful. 

Where one person has promised to do something which he knew, or, with 
reasonable dihgence, might have known, and which the promisee did not know 


Section 66 — Note 12 (contd.) 

his earnest money. AIR 1958 Pun} 111 
(116) = ILR (1958) Punj 294 (DB). 

[See Also AIR 1958 Madh Pra 239 
(241) = 1958 MPU 370 (DB). (Agree- 

ment for sale of land — Oblaining sanc- 
tion of revenue authority necessary — 
Vidors not taking diligent steps to ob- 
tain — Breach of obligation — Vendors 
are bound to return earnest money.)] 

(8) Where there is neither any evidence 
to show that in absence of sanction from 
Government to transfer the land, the 
transfer would be rendered void nor such 
sanction was contemplated under the 
terms of contract for sale, the purchaser 
cannot insist to complete contract only 
on the vendor's obtaining such sanction. 
1966 Pun LR (Supp) 251 (DB). 

(9) Where the vendor agrees to sell 
land after obtaining requisite sanction 
from Government, but later on abstains 
from taking such permission, and time 
IS not of the essence of contract, he can 
be compelled by Court to apply for per- 
mission and specific performance enforced 
if permission is obtained. AIR 1(M^ SG 
978 (979, 980) == (1904) 2 SCR 495. 

(10) The defendants contracted to sell 
their property to the plaintiff by an agree- 
ment d/- 10-1-49. It was stipulated that 
the conveyance of the properly would be 
exTOUted within 60 days and in case the 
defendants failed to do so, they would 

, .liable to pay Rs. 3000 as damages. The 
plaintiff paid Rupees 1500 as earnest 
money at the time of the contract. The 
lest day of the expiry of 60 days fell on 
11-3-1949. On 10-3-1949 the plaintiff sent 
e telegraphic notice alleging breach of 
contract and claiming return of the 
earnest money and Rs. 3000 as damages. 
It was held that the time was not of the 
essence of contract and the breach of the 
extract was on the part of the plaintiff, 
xne plaintiff having wrongfully repudiat- 
tl>6 contract on 10-3-1M9 he was not 
entitled to the return of the earnest 
money. AIR 1952 Sau 88 (90) *« (1950) 
3 Sau LR 252 (254) (DB). 

(11) Where time is not of essence of 
e x tract failure to comply by specified 

entitles promisee to damages . only. 

Sind 71 (72) « 9 Sind LR 137 
** >Ani 1924 Bom 282 (286. 287). 


(12) As soon as contract for sale of 
goods within a specified date is broken 
obligation of purchaser to lake delivery 
vanishes; he is not bound to take liie 
goods when delivered later. AIR 1915 
Cal 194 (197) (DB). 

(13) Contract for sale of immovable 
property to be performed within a cer- 
tain time — Time not essence of contract 
— Vendee performing his part but not 
vendor — Vendor disentitled to claim 
specific performance — Vendee entitled 
to avoid the contract and claim return 
of purchase money. AIR 1933 Bom 71 
(76) = 57 Bom 292 (DB). 

(14) In a contract purchaser agreed to 
purchase some land and paid advance, 
the agreement was that the balance would 
be paid within a fixed lime. In part per- 
formance of the contract, some land was 
transferred to the nominee of the pur- 
chaser and the vendor served a notice on 
the vendee for completion of sale by a 
fixed date; otherwise sale would be 
avoided. The purchaser failed: 

Hrid, the purchaser was not entitled to 
return of the deposit as the contract was 
avoided on failure of the purchaser to 
perform his part at a fixed time when 
time was of the essence of contract. 
(1910) 33 Mad 375 (382) (DB). 

(15) Where the plaintiff claims remu- 
neration on the basis of the contract in 
which time was of essence and that con- 
tract which was foundation of the claim, 
fails completely the plaintiff is not en- 
titled to remuneration on the basis of 
quantum meruit of his services (1912) 
15 Cal LJ 40 (49) (DB) •• (1913) 19 Ind 
Cas 48 (50) (Low Bur). 

(16) Agreement for sale of immovable 
property — Property capable of identi- 
fication by description — Agreement giv- 
ing full description and not including any 
term for demarcation before execution of 
sale deed — Purchaser demanding demar- 
cation before executing deed — Hrid, 
that there was breach on part of pur- 
chaser and vendors were not liable for 
any damages. AIR 1968 Goa 98 (100). 

SECTION 66 — SYNOPSIS 

1. Scope. 

2> Becomes Impossible. 

8> Becomes antawfaL 
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to be impossible or unlawful, such promisor must make compensation to such 
promisee for any loss which such promisee sustains through the non-perfonnanoa 
of the promise. 

Illustrations 

(a) A agrees with B to discover treasure by ma^c. The agreement is void. 

(b) A and B contract to marry each other. Before the time fixed for the marriage, 
A goes mad. The contract becomes void. 

(c) A contracts to marry B, being already married to C, and being forbidden by the 
law to which he is subject to practise polygamy. A must make compensation to B for 
the loss caused to her by the non-performance of his promise. 

(d) A contracts to take in cargo for B at a foreign port. A's Government afterward* 
declares war against the country in which the port is situated. The contract becomes 
void when war is declared. 

(e) A contracts to act at a theatre for six months in consideration of a sum, paid in 
advance by B. On several occasions A is too ill to act. The contract to act on those 
occasions becomes void. 

[®1 See S. 65. See also the Specific Relief Act, 1963 (47 of 19&3), S. 12, Explanation. 


For other sections relating to void 


Section 56 — Synopsis (contd-) 

4. Contract containing arbitration 

clause. 

5. Decree for specific performance. 

6. Refimd and compensation. 

!• Scope. — (1) Section 56, Contract 

Act, clearly does not apply to a case, in 
which, although consideration of con- 
tract Is lost, performance of promise on 
other side is still possible. (1880) 2 Mad 
187 (1901. 

(2) Section 56, contemplates that a con- 
tract may be void under its provisions 
and vet compensation may be payable 
bv the person, who is unable to perform 
it, whether the impediment is impossibi- 
lity or unlawfulness, and whether the 
impediment existed at the time of the 
contract or super\'ened. The real ques- 
tion that must be considered, when it 
has to be determined whether Sec- 
tion 56 is applicable or not in any suit, 
except where the contract is sought to 
be specifically enforced, is not whether 
the contract was or became void, but 
whether the promisor has to make com- 
pensation for non-performance. The sub- 
stance of Section 56 (viz., the payment 
of compensation being excused can only 
applv when there is no contract to the 
contrary'. AIR 1928 Sind 21 (24). 

(3) Part of compromise decree, direct- 
ing pa>Tnent direct out of Court, to 
minor's next friend can be ignored on 
analogy of Section 66 as unlawful. AIR 
1939 Mad 814 (816) (DB). 

(4) Maintenance given under compro- 
mise in settlement of disputed claim to 
taluqdari — Profits of taluqdari dwind- 
ling — Heldh that the maintenance rate 
can be reduced on principles of justice, 
equity and good conscience, rules of 
which can be applied, if they are not 
in conflict with the provisions of Con- 
trad Act. AIR 1937 Oudh 82 (84, 86) = 
13 Luck 65 (DB). 


agreements, see Ss. 24-30 supra. 


(6) Co-sharer zamindar contracting to 
sell 800 acres of his undivided share to 
P — Land specified adjoining to P’s — • 
Sale-deed written crudely — Two posts- 
cripts — Co-sharer promising in sale deed 
fo get land measured out and handed 
over to P — Held, that postscript could 
not be cut off from agreement and that 
P could not give general character instead 
of specific to his claim — Contract was 
contingent and Section 32 applied. Sec- 
tion 56 did not apply. AIR 1936 Sind 
26 (28) (DB). 

(6) Contract impossible of fulfilment 
owing to supei^’ening condition can be 
relied on in defence. AIR 1926 Sind 27 
(30) *• AIR 1918 Cal 830 (834) = 45 
Cal 28 (DB). 

(7) It is not accurate to say that im- 
possibility excuses breach, without fur- 
ther qualification. It would be more 
correct to say that precisely opposite is 
the rule (Obiter.) AIR 1919 PC 85 (90). 

2. Becomes Impossible. — (1) In English 
law, a contract to do act which becomes 
impossible in law after contract is made, 
becomes void when act becomes impos- 
sible, but contract to do act which be- 
comes impossible in fact does not be- 
come void, unless according to true in- 
tention of parties, agreement was condi- 
tional on its performance being or con« 
tinuing possible in fact. Indian Con- 
tract Act makes no distinction of this 
kind. In second paragraph of Sec- 
tion 56, so far as contract to do act 
which becomes impossible in fact are 
concerned, it lays down as general role 
what was English law only in certain 
exceptional cases. 1910 Upp Bur Rul 
2nd Qr 22 (24 and 25). 

(2-3) Performance of a contract may 
become impossible because of the destruc- 
tion of the subject-matter or of anything 
essential to the performance of the con- 
tract or in case of contracts of seivice 
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by death or illness of the party concern* 
ed. A contract may become impos- 
sible by change in law which has 
the effect of rendering a con- 
tract unlawful which was lawful at 
the time it was made. A contract may 
also become impossible of performance 
because a state of thinf;s which was the 
basis of the contract had ceased to exist 
and finally a contract may become im- 
possible of performance in the sense that 
circumstances have intervened which ren- 
der the performance within the time, in 
the way contemplated, impossible. AIR 
1954 Tripura 17 (20). 

(4) Test of impossibility is whether it 
was practically impossible for party to 
perform the contract within specified 
tiine. AIR 1917 Mad 509 (510). 

(6) ‘Impossible' includes what has be- 
come impracticable but it does not in- 
clude what has become more onerous 
and burdensome. 1910 Mad WN 686 
(687). 

(6) A security bond is, in essence a 
contract for the due performance of a 
certain thing, and a party is entitled to 
have that contract enforced by the 
Courts, unless it cannot be enforced due 
to some reason, viz., if the latter falls 
ill.. AIR 1928 Lah 61 (62). 

(7) What is reasonable time for per- 
formance of contract is to be decided by 
circumstances of particular case. AIR 
1919 Mad 287 (291, 292). 

(8) In commercial contracts, where the 
contract becomes impossible of perform- 
ance by reason of a state of war or by 
m act of the executive Government, or 
tne contract which would otherwise be 
expected to be ordinarily performed, is 
delayed by reason of certain regulations 

by the Government making the 
performance of such contract dependant 
Upon the grant of licence or permit, the 
partes need not wait for an indefinite 
period in the hope of the relaxing of the 
control orders or the granting of 
„and permit. AIR 1954 Mad 

119 (123) = ILR (1955) Mad 302 (DB). 

Section 13 of the Specific Relief 
P^’ovides that notwithstanding 
contained in Section 56 of the 
® contract is not wholly 
^possible of performance because a 

ii.j® ^ subject-matter, existing at 

iw date, has ceased to exist at the time 
pj^^tj^erformance. 

Section 66 does not cover 

nllJ? r. frustration. It ap- 

|ll_ ^®Jy to cases of physical impossibi- 
subsequent unforeseen event or 

b which neither of parties 

which they have 
sometimes operate to 
to fit ~ contract. Regard must be had 
t^Jjbn^ture and circumstances of the 
™Mction and the impUed terms. But 




no Court has power of absolution and 
special care must be taken to avoid 

contract for parties. AIR 

/Ssi. •• air 1960 SC 

“ (1960) 2 SCR 793 ** AIR 
K 91 (94) *• AIR 1959 Cal 
576 (580) = 63 Cal WN 549 (DB). 

(11) In a suit on the basis of a con- 
tract it is open to the defendant to ad- 
mit tbe contract and the contractual 
lifia>ihty and to avoid tbe effect of that 
admission on the pleas of frustration or 
of performance. AIR 1969 AH 671 (681) 
= 1968 All LJ 1079 (DB). 

(12) The doctrine entrenched in S. 56 
can come into operation only when the 
performance of a contract becomes im- 
possible or imlawful by an event that 
inter\ened subsequently, AIR 1957 Andh 
Pra 71 (72). 

(13) In order that the doctrine of 
frustration as embodied in Section 58, 
Contract Act, may apply the following 
three conditions must be satisfied, viz.— 

(a) a valid and subsisting contract be- 
tween the parties. 

(b) there must be some part of the 
contract vet to be performed. 

(c> the contract after it is made, be- 
comes 'impossible.' AIR 1961 Cal 
70 (73). 


(14) The doctrine of frustration known 
to English law has been statutorily recog- 
nised under the Indian law, in this sec- 
tion. AIR 1954 Trav-Co 10 (20) ** 1965 
AH LJ 689 = ILR (1965) 2 All 4.58. (It 
is not permissible to import the princi- 
ples of English law ‘dehors' statutory 
provisions of Section 56.) •• AIR 1964 
Ra| 205 (212) = 1964 Raj L\V 313 

(DB) *• AIR 1960 J and K 91 (94). (Sec- 
tion 56 is exhaustive and it is not neces- 
sary to import principles of English law 
into it.) 


(15) Section 56 lavs down a rule of 
positive law and does not leave the mat- 
ter to be determined according to (he 
intention of the parties. AIR 1968 .SC 
622 (626, 627) = (1068) 1 SCR 821 ** 
AIR 1969 SC 110 (116) = (1069 ) 2 SCJ 
31. 

(18) The real question is whether the 
event which has occurred is such and 
whether its relation to tbe contracts is 
such that a Judge considering the contract 
and the surrounding circumstances must 
hold that it would not be just and rea- 
sonable to hold the parties any longer to 
the terms of the contract. AIR 1952 Cal 
397 (402) (DB). 

(17) The doctrine of frustration is 
really an aspect or part of the law of 
discharge of contract by reason of 
supervening impossibility or illegality of 
the act agreed to be done and hence 
comes within the purview of Section 56 
of the Indian Contract Act. AIR 1964 SC 
44 (47) = 1964 SCR 310 ** AIR 1969 SC 
110 = (1960) 2 SCJ 31. (Appeal No. 367 
of 1958, D/- 10-3-1962 (Mad), Reversed.) 
•* AIR 1968 SC 682 (627) » (1968) 1 SCB 
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821 ** AIR 1961 Rai 277 (279) = 1961 
Rai LW 563 *» ILR (1961) 11 Raj 390 
(DB) ** AIR 1959 Assam 75 (93) (DB) *• 
AIR 1959 Cal 576 (580) = 63 Cal WN 

549 (DB). 

(18) Before the doctrine of frustration 

can be invoked, it must be shown thal 
the event which has produced frustration 
was an event which the parties to the 
contract did not foresee and could not 
with a reasonable diligence, have fore- 
seen. AIR 1955 Pepsu 51 (56) = ILR 

(1954) Patiala 563 (DB) •* AIR 1958 
Andh Pra 576 (580) (DB) = 1958 Andh 
LT 163 (DB). 

(19) If the contract is absolute in its 
terms and covers the frustrating event 
parlies are bound by the contract. ILR 
(1949) Nag 718 (734) (DB). 

(20) "Force majeure” clause should be 
construed with a close attention to words 
which precede or follow it and with due 
regard to the nature and general terms 
of the contract. Therefore, the words 
"any other happening'’ in such a clause 
must be given ejusdem generis construc- 
tion so as to engulf within its fold only 
such happenings and eventualities which 
are of the nature and type illustrated in 
the same clause with close attention to 
the nature of terms of the contract and 
would not reasonably be within the 
power and control of the party. AIR 
1969 Orissa 152 (162) = ILR (1%9) Cut 
93 (DB). 

(21) The expression “force maieure” in- 
cludes strikes, break down of machinery 
and such things which are normally not 
included in the expression “vis major”. 
Where reference is made to "force 
majeure”, the intention is to save the 
performing party from the conseauences 
of anything of the nature slated above 
or over which he has no control. AIR 
1969 Orissa 152 (162) = ILR (1969) Cut 
93 (DB). 

(22) If the adventure survives as a 
reasonable and recognisable whole with 
only a little damage here and there if a 
very small portion of the contract be- 
comes impossible or difficult of perform- 
ance. performance is not excused. ILR 
(1949) Nag 718 (736) (DB). 

(23) Contract performed in part — 
Principle of compensation on account of 
frustration of contract could not come 
in aid. AIR 1955 Mad 606 (607). 

(24) The doctrine of frustration is ap- 
plicable to contracts for sale of land in 
India. AIR 1964 SC 44 (49) = 1964 SCR 
310 •* 1955-2 Mad LJ 339 (355) (DB) 

AIR 1951 Cal 332 (337) (DB). 

(25) Doctrine of frustration — Provi- 
sions of S. 56 are exhaustive — S. 56 lays 
down a positive rule relating to frustra- 
tion of contracts and it is not permissible 
for the Courts to travel outside the pro- 
vision of that section and import the 


principles of English law de hors the sta- 
tutory provisions. AIR 1964 SC 44 (471 
= 1964 SCR 310 ** AIR 1968 SC lOM 
(1026) = (1968) 3 SCR 339. (AIR 1949 
E. P. 301, Overruled.) 

(26) Doctrine of ‘frustration of venture* 
is based not upon existence of any actual 
^possibility in fact but upon existence 
in the circumstances of the case, of an 
implied condition, which must be abso- 
lutely necessary to give effect to the 
transaction which parties must have in- 
tended- AIR 1942 Cal 291 (292) = ILR 
(1941) 2 Cal 78 *• AIR 1934 Mad 85 (86) 
(DB). 

(27) Where at the time contract was 

entered into there were in fact some im- 
certainties and subsequently those uncer- 
tainties become realities, the commercial 
venture gets frustrated and both parties 
are excused from performing the con- 
tract. AIR 1966 Madh Pra 145 (150) = 

1966 MPLJ 120 (DB). 

(28) Where it has not become impos- 
sible for a party to perform his obliga- 
tion under contract, but merely burden- 
some to him, doctrine of frustration can 
have no application. AIR 1945 Pat 300 
(303, 304) = 24 Pat 197 (DB) •* AIR 
1960 SC 688 (693, 594) == (1960) 2 SCR 
793. (Contract is not frustrated merely be- 
cause of a wholly abnormal rise or fail 
in prices, a sudden depreciation of cur- 
rency, or an imexpected obstacle to exe- 
cution or the like.) •• AIR 1964 J and K 
26 (28) = 1964 Kash LJ 49 *• AIR 1962 
Mad 122 (125. 126) = 74 Mad LW 716 
*• 1961 Ker LT 449 •• AIR 1961 Orissa 
75 (78, 79) = (1960) 2 Orissa JD 481 
(DB). 

(29) Disappointed expectations do not 
lead to frustrated contracts. AIR 19M 
Puni 482 (485) = 66 Pun LR 943. (Com- 
pany agreeing to pay bonus to its em- 
ployees — Ratiflcation of agreement even 
after company incurred losses — Subse- 
quent refusal of company to pay bonus 
on grounds of losses cannot be justified 
on the doctrine of frustration-) 

(30) Whether frustration occurs or not 
depends on the nature of the contract 
and on the events which have occurred. 
The doctrine of frustration may apply to 
a contract of unascertained goods. Where 
the specification of goods to be supplied 
does not define what was to be the 
source of the goods, the contract cannot 
be said to have frustrated if only one of 
the many ways of performing it has be- 
come illegal or impossible. AIR 1916 PC 
144 (146, 146) •* AIR 1952 Cal 335 (338). 

(31) If the seller has no goods at all 
ready for shipment, he cannot take ad- 
vantage of the circumstance that ship- 
ment was impossible; that defence should 
be available onlv to a person who, but 
for the impossibility of shipment by rea- 
son of circumstances beyond his control, 
was in fact in a position to ful^ hia 
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oiaaaemeiit AIR 1921 Cal 305 (306. 307, 
SOS). 

(82) When there is frustration the dis- 

solution of the contract occurs auto- 
maHrjlly. It does not depend, on the 
choice or election of either party. AIR 
liM sc 44 (49) » 1954 SCR 310 ** AIR 
1957 Pat 686 (597) = 36 Pat 633 (DB) 
•• AIR 1954 Mad 119 (124) = ILR 

(1955) Mad 302 (DB) •* AIR 1964 Rai 
206 (212) (DB) 1964 Raj LW 313 
(DB). 

(83) The doctrine of frustration is ap- 

E lii^le only where the frustrating event 
I outside t^ contemplation of the con- 
tracting parties- It is not applicable to 
an express contract to repay money in 
case of supervening impossibility of per- 
formance of a major obligation. AIR 
1947 Bom 98 (104) ** AIR 1964 Pat 250 
(261) « 1963 BLJR 426 (DB) •• AIR 
1961 Raj 277 (279) = 1961 Raj LW 563 
•• 1958 Andh LT 960. 

(34) Contract Act does not enable a 
party to a contract to ignore the express 
covenants thereof, and to claim payment 
of consideration for performance of the 
contract at rates different from the 
stipulated rates, on some vague plea of 
eoultv. AIR 1960 SC 588 (594) = (1960) 
9 SCR 798. 

laMlcd term* 

(86) Sections 66, 73 — Contract be- 

tween A and B that B should manu- 
facture certain goods for A who 
was to sell them In Australia — A 
accepting delivery of goods for some 
time — Subsequent prohibition of im- 
port of such goods in Australia — A 
loiing market for goods and asking B to 
cancel fais orders — B ceasing to manu- 
facture goods but claiming damages foi 
breach of contract — Contract, held, did 
not contain implied term as to its enfor- 
ceabilitv depending upon A's finding 
customers and did not become impos- 
sible of performance and could be ful- 
filled — A, held, guilty of breach and 
liable to pay damages. AIR 1^5 Mad 291 
(298. 294) - ILR (1946) Maa 192 (DB). 

(86) Contract to sell Penang tin "for 
forward delivery'* — Contract held did 
not Imply term that tin already ordered 
by sellers should arrive in Calcutta be- 
fore delivery to purchasers — It was not 
such if neceaaary term that both parties 
must have intended it to be a term of 
the ccmtract — Onus was on sellers to 
prove that contract became impossible of 

J erformance due to outbreak of war with 
span — Burden was not diacharged. 
An 1948 PC 917 (990). 

(87) Even tf the parties had made a 
provlalon In Ihelr contract for the event 
wUah baa (mstratad. the law would ini« 


ply for them what it assumes they would 
have agreed had they contemplated this 
unforeseen contingency at the time they 
entered into contract. 1958 Andh LT 960. 


(38) It is not permissible to imply a 
term which is not consistent with the 
express terms of the contract. Even if 
such a term could be implied, it must at 
least be proved that the common inten- 
tion of both the parties was that in the 
event of non-fulfilment of the implied 
term the defendant would be excused 
from performance of his obligations 
under the contract. AIR 1952 Cal 397 
(400) (DB). 

(39) In contract for delivery of goods, 
buyer is not entitled to claim damages 
on sinking of goods, in the absence of any 
condition in contract specially providing 
for a contingency. AIR 1930 Lah IQ,'' 
(195). 

(40) Hire-purchase — Covenant that 
hirer to make good loss by fire is valid 
and the stipulation cannot be avoided 
under Section 56. hirer being liable as 
bailee under Sections 151 and 1.52. Con- 
tract Act. AIR 1937 Sind 207 (207) (DB). 


(41) Contract to .supply tapestries 
manufactured to specification given bv 
vendee f<»r selling them in .Australia — 
Australian Government prohibiting import 
of such goods — Market having been lost 
vendee informing vendor to cancel order 

Sale to clients in Australia held was 

no term of contract — Vendej- held 
liable for damages. AIR 194.5 Mad 291 
(293. 294) = ILR (1946) Mad 192 (DB). 


Commerrfal ImpoMlblllty. 

(42) Impossibility must be physical or 
legal impossibilitv and iml impossihilitv 
in reference to abilllv or circumstances. 
“Commercial impossi!)llif v' i.e.. extreme 
or unforeseen cost or dilTic ullv of per 
formance is no excuse. AIR 192! Cal .^05 
(307. .308) •• AIR 1923 PC ^ * 

50 Ind App 142 = 47 Bom 66.3 •• AIR 
19.57 Pat 2.56 (2.58. 259) (DB) •• AIR 19.56 
Hvd 190 (191) = !LR (19.56) II yd 646 •• 
AIR 19.52 Puni 34 (38) (FBI ** AIB 1951 
Aimer 65 (66) •• 1949-1 .Madh BLR 244 
(248) (DB) •• (1947) 52 Mvs IICR 41 
(DB) •• AIR 1945 Pat :W>0 (30.3. 

* 24 Pat 197 (DB) •• AIR 19.31 

(DB) •• AIR 1927 
1910 Mad WN 686 
Nag 42 (45) •• AIR 
= 17 Nag LR I •• 
(2.36) = 40 Bom .301 
(2.55) = 1968 All LJ 
anv inccpacilv to 


(45) 
304) 
Lah 
Mad 
(687) 
1920 


347 

89 


(.348. 349) 

(89. 90) •• 

AIR 1921 
Nag 161 (163) 

AIR 1915 Bom 2.32 
•• AIR 1967 All 253 

725. (In absence of . , j 

perform contract parties are not absolved 
from their obligation to cam’ ‘’Vl.., ***** 
contract.) •• AIR 1902 Mad 1.42 ™ 

(1962) 2 Mad LJ 452 •• AIR 1962 Mad 
122 (125) — 74 Mad LW 716. 

(48) The word “Impossible" has not 
bora ua^ In the aense of physical or 
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Section 60 — Note 2 (eontd.) 
literal impossibility. The performance of 
an act may not be literally impossible but 
it may be impracticable and useless from 
the point of view of the object and pur- 
pose which the parties had in view; and 
if an untoward event or change of cir- 
cumstances totally upsets the very 
foundation which the parties rested their 
bargain it can be said that the promisor 
finds it impossible to do the act which 
he promised to do. AIR 1954 SC 44 (46) 
= 1964 SCR 310 ** AIR 1957 Andh Pra 
71 (72, 73) ** ILR (1957) Andh Pra 382 
(387) ** 1955-2 Mad LJ 339 (355) (DB) 
** AIR 1963 All 201 (203) •* AIR 1963 
All 194 (197) ** 1963 Raj LW 621 = 
ILR (1963) 13 Raj 1188 ** AIR 1961 Mys 
29 (33) = 38 Mys LJ 106 (DB) ♦* AIR 
1961 Pat 41 (55) = ILR 38 Pat 1007 
(DB) ** AIR 1960 J and K 91 (94). 


(44) The Court will not apply the doc- 
trine of impossibility to assist a party 
which does not want to fulfil its obliga- 
tions under the contract and relies on 
literal impossibility to back out of it. 
The doctrine of impossihility, which is 
based on eauity and common sense can- 
not be permitted to become a device for 
destroving the sanctity of contract. AIR 
1963 All 201 (203). 


(45) Any and every change of circum- 
stance would not justify a Court in de- 
claring a contract to be inoperative. The 
principal thing to be considered in each 
case is how far the altered circumstances 
afifect the contract itself and the working 
of it. The change of circumstance must 
be such as would remove the very 
foundation of the contract itself. ILR 
(1951) 2 Cal 386 (394) (DB) •• AIR 1965 
Mad 400 (402) = (1965) 1 Mad LJ 227 
(DB) 1961 Ker LT 449. 


(46) Commercial men must not be 
asked to wait till the end of a long delay 
to find out from what in fact happens 
whether they are bound by a contract or 
not; they must be entitled to act on rea- 
sonable commercial probabilities at the 
time when they are called upon to make 
up their minds. ILR (1948) 2 Cal 11 (32). 


(47) Where there is a positive contract 
to do a thing, not itself unlawful, the 
contractor has to perform it or pay 
damages for not doing it, although in 
consequence of unforeseen accidents the 
neiformance of contract may become un- 
expectedly burdensome or even impos- 
sible. AIR 1957 Madh B 53 (56) = ILR 
(1956) Madh B 182 (DB). 

(48) The change must be of a fimda- 
mental and sweeping character which 
kills the contract itself and not merely 
one of a temporary nature which leaves 
the contract alive and capable of ^ing 
performed at a future date. That ques- 


tion is a question of fact to be deter- 
mined on a consideration of ^ the facts. 
AIR 1953 Mad 300 (304) = ILR (1953) 
Mad 831 (DB) •* 1967 Ker LR 774 = 
1968 Ker LJ 31 »• AIR 1964 Rai 205 
(212) = 1964 Raj LW 313 (DB) •• AIR 
1962 Mad 132 (136) = (1962) 2 Mad LJ 
452 (DB). (Self-induced frustration — 

Party is not absolved from its obliga- 
tions.) •• AIR 1960 J and K 91 (94) — 
(1958) 1 Andh WR 180 (DB). 

(49) Lease of dry dock — Lessee cove- 
nantmg to insure — Insurance Company 
not insuring at current premium — Cove- 
nant containing no limitation that insu- 
rance must be at current premium only— 
Covenant is not impossible of perform- 
ance. AIR 1919 PC 85 (90). 

(60) Strike of workmen employed by 
lessee of salt pans does not of itself make 
performance of contract impossible, when 
the strike was not imforeseen and there 
was no condition that in such contingency 
the parties were to be excused from fur- 
ther performance. The lessee is liable for 
rent and costs of repairs to the salt pans. 
AIR 1928 Bom 61 (62) = 62 Bom 142. 

(51) Where the specification of goods 
to be supplied does not define what was 
to be the source of the goods, the con- 
tact cannot be said to have frustrated 
if only one of many ways of performing 
it has become illegal or impossible. AIR 
1945 PC 144 (145, 146). 

Default of party. 

(52) Section docs not apply to 

cases of impossibility due to the 
default of contracting party himself. 
AIR 1924 Pat 586 (589) = 3 Pat 
581 ** AIR 1952 SC 9 (11) = 1962 SCR 
36 ♦♦ AIR 1936 PC 128 (131) ♦* AIR 

1957 All 143 (146) (DB) •• AIR 1954 

Tripura 17 (20, 21) ** AIR 1953 Mad 
300 (308) = ILR (1953) Mad 831 (DB) 
*• AIR 1952 Cal 397 (403) (DB) •• AIR 
1949 Cal 510 (514) = ILR (1951) 1 Cal 
331 •* AIR 1948 Pat 311 (312) *♦ (1907) 
4 All LJ 778 C802) •• AIR 1965 Mad 400 
(402) = (1965) 1 Mad LJ 227 (DB) •• 
AIR 1963 C^ 163 (174) = 1963 Cal LJ 
43. (Self-induced frustration — Party is 
not absolved from its obligation.) •• AIR 
1959 Assam 76 (90) (DB). 

(53) The provisions of Section 66 of 

the Contract Act caimot apply to a case 
of “self-induced frustration” 1. e., where 
the event which is alleged to have frus- 
trated the contract arises from the act 
or election of a party. AIR 1969 110 

(118) =: (1969) 2 SCJ 31. 

(54) Auction-purchaser agreeing wltii 
ludgment-debtor to reconvey property 
purchased at Court auction rfter apply- 
ing for cancellation — Judgment-debtor 
depositing the amount as agreed upon 
Auction-purchaser failizqf to get the sate 
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canc^ed — Suit for speciQc performance 

Auctioii'purchaser held liable to per> 
form the contract as failure to apply for 
cancellation did not make the contract 
impossible of performance. AIR 1917 
Mad 67 (67, 68). 

(66) Sections 66 and 2 (d) — Original 
patti divided into sub*pattis — Owner of 
one sub’Patti agreeing to be responsible 
for rents of whole original patti — Agree- 
ment is for consideration and he is res- 
ponsible for failure to realize amount — < 
Section 56 does not apply. AIR 1944 Nag 
307 (308) = ILR (1944) Nag 412. 

(66) Contract for sale becoming im- 
possible by act of defendant-seller — He 
is liable to refund advance paid by plain- 
tiff purchaser. AIR 1963 Ker 247 (247) = 
1963 Ker LT 73. 

Act of third party. 

(57) Contract to sell goods on getting 
them “as and when" from a third party 
but third party failing — Original con- 
tract is not frustrated — “As and when" 
did not mean “if and when". AIR 1923 
PC 64 (66) » 60 Ind App 9 » 47 Bom 
844. 


ance due to refusal of his younger 
brother to ioin. (1907) 17 Mad LJ 37 
(38, 39). 

(63) First part of 2nd para of Section 
56 does not speak of act having become 
impossible by reason of the act of pro. 
misors. The Legislature did not intend 
to depart from general common law rule, 
which is that where party has not quali- 
fied his obligation under contract he is 
liable to make compensation in damages 
for non-performance although the per- 
formance has been rendered impracticable 
by some unforeseen cause beyond his 
control (such as failure to return hired 
lights due to damage caused by rioters.)' 
AIR 1941 Pat 429 (429, 430). 


Act ol Govenunent. 

(64) Contract on C. L F. terms to ship 
certain goods of a certain brand to a 
certain port in a certain period — Con- 
tract containing a force majeure clause 
—The steamer commandeered by the Gov- 
ernment for purposes of war — Accom- 
modation for that cargo on any other 
steamer not obtained — Force majeure 
clause held applicable — Contract is 
avoided and damages cannot be claimed. 
AIR 1925 Mad 626 (630) = 48 Mad 538. 


(58) Vendor agreeing to supply goods 

‘Hinder manufacture by mill" — Con- 
tract anticipating supply — Mill failing to 
supply goods to vendor — Neither party 
held liable to the other. AIR 1920 Bom 
187 (188) 44 Bom 907. 

(59) Agreement to refer dispute to 
thi^e named arbitrators — One arbitrator 
dying before reference — Agreement held 
impossible of performance. 1936 Mad WN 
407 (408). 

(60) Where plaintiff, who had contract- 
ed to cultivate indigo for defendant in 
different lands, lost possession of some 
of such lands, on account of failure of 
his immediate landlord to pav rent, the 
case falls imder Section 56 and the mere 
possibility of plaintiff paying rent due 
and retaining possession is not enough to 
take the case out of section. Plaintiff 
therefore is entitled to have that portion 
of contract which related to such lands 
cancelled on ground of impossibility oil 
performance through no neglect on his 
part. (1881) 7 Cal 474 (478, 479). 

(61) Where a sub-lease is entered into 
in the belief that the original contract 
will be subsisting during the period, the 
cancellation of contract terminates the 
sub-contract as well. AIR 1916 Mad 619 

619) •• (1909) 6 Mad LT 375 (376) 

DBK 

(62) Where the elder brother agrees to 
execute sMe deed along with his younger 
brother he cannot plead that the con- 
tract faaa become impossible of perform- 


(65) Contract for sale of goods — 
Parties aware of restrictions imposed by 
Government on the supply of waggons 
but expecting normal conditions bv date 
of performance — Waggon restriction 
still existing at date of performance — 
Failure to supply — Contract held void 
being impossible of performance — Par- 
ties relieved of their liabilities- AIR 1920 
Cal 1021 (1024)= AIR 1952 Cal 335 (.3:38). 

(66) Flower garden acquired bv the 
Government under the Land Acquisition 
Act, during the continuance of a lease — 
Contract having become impossible of 
performance becomes void and the lessor 
is bound to compensate the lessee. AIR 
1922 AH 6 (6, 7) = 44 All 229. 

(67) Parties not liable if contract for 
delivery of goods becomes impossible of 
performance owing to Government requi- 
sitioning ships. AIR 1928 Sind 21 (24). 

(68) Contract of suretyship to produce 
judgment-debtor in Court becomes void, 
the latter being in Criminal jail and 
cannot be enforced. AIR 1923 Rang 26 
(26) = 4 Upp Bur Rul 99. 

(69) Agreement between Corporation of 
district of North Vancouver and Electric 
Power Company for supply of electricity 
by latter — Corporation to be entitled to 
acouire the system after 10 years — Por- 
tion of district incoiporated as City of 
North Vancouver in the meantime — 
Right of Corporation under agreement is 
not lost there being no abrogation of 
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terms bv supervening event. AIR 1917 
PC 103 (105). (Case under British 

Columbia Act, 1909, Cl. 35, S. 23.) 

(70) A requisition by Government of 
the subject matter of a contract made 
during the period of performance creates 
a supervening impossibility and frustrates 
the contract unless the parties by express 
terms contemplated such an event and 
provided against it. AIR 1952 Cal 397 
(402) (DB). 

(71) Held, on the facts that having 
regard to the nature and terms of the 
contract (for sale of house sites by a 
development company) the actual existence 
of war conditions at the time when it was 
entered into, the extent of the work in- 
volved in the development scheme and 
the total absence of any definite period of 
time agreed to by the parties within which 
the work was to be completed it could 
not be said that the reqinsition order as 
to the lands in question under the 
Defence of India Rules vitally affected the 
contract or made its performance im- 
possible. AIR 19&4 SC 44 (60) = 1954 
SCR SIO. (AIR 1951 Cal 332, Reversed.) 

(72) Defendant contracting to supply 
jaggcrv bv rail — Delivery bv rail 
becoming impossible by issue of Govern- 
ment notification controlling movement 
of jaggery bv rail — Plaintiff refusing to 
bear additional expenditure entailed by 
change in mode of transport — Held that 
even assuming that contract had not 
become impossible of performance, defen- 
dant did not commit breach of the con- 
tract. AIR 1952 Mad 670 (670). 

(73) Where the goods were imported 
for sale, but its sale became prohibited 
bv law bv the time the goods arrived, 
there is no self-induced frustration and 
the contract to supply goods becomes 
void AIR 1969 SC 110 (118) = (1969) 
2 SCI 31. (Appeal No. 367 of 1958. dated 
16th March, 1962 (Mad), Reversed.) 

(74) Agreement between Government of 
former Jodhpur State and plaintiff for 
setting up mill by latter — State agreeing 
to exempt plaintiff from payment of 
excise duty — Agreement not enforceable 
against State of Rajasthan or Union of 
India. AIR 1960 Raj 92 = I960 Raj LW 
44. 

(75) Contract for supply of rice outside 
State — Ban bv Government on export 
of foodgrains to other States — Contract 
stands discharged. AIR 1966 MP 145 
(150) = 1966 MPLJ 120 (DB). 

Burden of proof. 

(76) Where In a contract for sale of 
certain goods the seller alleges that it 
was impossible for him to supply them 
owing to the restrictions placed by the 
Government on their purchase and sale 


bv various notifications, the burden Is 
on him to prove that the performance 
had become impossible. 1949-1 Madb 
BLR 244 (247, 248) (DB) ** AIR 1957 
Madh B 186 (187) ** AIR 1957 Madh B 
63 (54) = ILR (1956) Madh B 182 (DB). 

(77) The burden of establishing that 
the frustration is self-induced is on the 
plaintiff. AIR 1953 Mad 300 (308) = ILR 
(1953) Mad 831 (DB). 

(78) The onus of proving neglect or 
default by the party pleading frustration 
as defence is on the opposite party AIR 
1955 Pepsu 51 (57) ^ ILR (1954) Patiala 
563 (DB). 

Temporary interruption, 

(79) Sale of right to collect tolls — 
Destruction of bridges by unprecedented 
floods and temporary obstructions to 
traffic — Held, (1) damage caused by 
temporary obstruction to traffic did not 
make any difference and (2) contract did 
not become impossible of performance. 
AIR 1934 Mad 85 (87) (DB). 

(80) Temporary interruption followed 
by the possibility of proceeding with the 
contract does not avoid the contract. But 
unconditional contracts are, as a general 
rule, not dissolved by their performance 
becoming impossible owing to war. AIR 
1917 Cal 411 (415). 

(81) Where the requisition of a part 
of land comprised in a tenancy is not 
expected to last for a very long period 
of time and is in respect of less than half 
the area covered bv the tenancy with 
the result that the tenant is left in pos- 
session of the greater part of the tenant- 
ed lands, the doctrine of frustration can- 
not be invoked. AIR 1952 Cal 380 (381) 
»= ILR (1950) 1 Cal 324 (DB). 

(82) For cases of temporary interrup- 
tions due to war conditions. See Note 3 
below. 

Partial Impossibility. 

(83) A lease both for cultivation and 
manufacturing bricks is not void though 
land leased is found unfit for the manu- 
facture of good bricks and cultivation. 
AIR 1930 Lah 772 (774). 

(84) Portion of the contract becoming 
incapable of performance — Contract is not 
void or unenforceable — Toll contractor, 
purchasing right to collect tolls, cannot 
recover the purchase money from District 
Board on the ground that certain nature 
of traffic (foodgrains) was stopped by 
Government Ordinance. AIR 1925 Mad 
907 (908). 

(85) There is a clear distinction be- 
tween a completed conveyance and an 
executory contract, and events which 
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discharge a contract do not invalidate a 
concluded transfer- By its express terms 
Section 56 does not apply to cases in 
which there is a completed transfer. A 
covenant to do an act may become void 
when the act becomes impossible or 
unlawful. AIR 1968 SC 1024 ^ (1068) 3 
SCR 339. (AIR 1952 Cal 380 and AIR 
1950 Bom 89 and AIR 1963 Mad 94 and 
AIR 1962 Mad 132 and (1881) ILR 7 Cal 
474, Approved; AIR 1963 Punj 49 (FB), 
Overruled.) 

Landlord and tenant. 

(86) Tenant cannot refuse rent of 
lands under lease silted bv floods, when 
there is possibility of putting them right. 
AIR 1929 Mad 575 (576). 

(87) Neither civil law nor Transfer of 
Property Act provides that contract to 
pay rent is to be void if owing to failure 
of rain the tenant does not get crop. 1910 
Upp Bur Rul 2nd Qr 22 (24 and 25)- 

[See also AIR 1963 Mad 94 (DB). 

(Lease of shandy tope for a term of 
years at annual rent — No provision for 
remission on account of loss due to un- 
expected causes — Lessee not entitled to 
remission for loss suffered due to 
cyclones.) •• (1962) 75 Mad LW 423 = 
(1962) 2 Mad LJ 203 (DB).] 

(88) The provisions relating to the re- 
mission of rent are not intended to apply 
to the case of lessees of Zemindari pro- 
perty — Section 56 is not applicable to 
such a case. AIR 1935 Oudh 433 (434) » 
11 Luck 317 (DB). 

(89) Doctrine of frustration does not 
apply where there is a lease as the estate 
vested in the lessee by the lease is not 
extinguished by the order of reaulsition 
^der R. 75 (a) of the Defence of India 
Rules (1939) which is of a temporary 
nature. AIR 1950 Bom 89 (92). 

(90) The doctrine of frustration, even 
if it may be applicable to a contract for 
a lease, does not apply to a case where 
the contract had already been executed 
and the tenant bad been put in posses, 
aion of the land in question when the 
military authorities on whose behalf the 
(^vemment requisitioned the land during 
the currency of the lease occupied it. 
AIR 1952 Cal 667 (570). 

(91) A lease is something more than 
a mere contract or agreement in so far 
u it results in the creation of an estate 
m favour of the lessee. This additional 
feature present in a lease cannot by it- 
self rule out the applicability of the doc- 
Wne of frustration to a lease transaction. 
M any rate, the applicability of this doc- 
trine to a lease at least to a limited ex- 
tent has been given statutory recognition 
In India as is clear from Cl. (e). S. 108, 
Transfer of Property Act- AIR 1956 Trav- 
Co W (60) « ILR (1956) Trav-Co 606 


(92) Section 56 is not applicable when 

the rights and obligations of the parties 
arise under a transfer of properly under 
a lease. AIR 1968 SC 1024 (1026, 1027) 

= (1968) 3 SCR 339. (Doctrine of frus- 
tration does not apply to leases including 
those of agricultural land. AIR 1963 
Punj 49 (FB). which overruled AIR 

1961 Punj 143, Overruled.) *• 1965 All LJ 
689 = ILR (1965) 2 All 458 *• AIR 1962 
Mad 132 (140) = (1962) 2 Mad LJ 452 
•• AIR 1961 Cal 70 (74). (Section 108 
(e) of T. P. Act will apply so far as 
frustration relating to leases is concern- 
ed.) •• (I960) 64 Cal WN 932. 

Illustrative cases. 

(93) Contract to supply cotton 
piecegoods on future dates — 
After certain number of delivery noti- 
fications by Government under Defence 
of India Rules — Held on construction of 
notification that the contract did not be- 
come impossible — Performance of con- 
tract under the notification held was left 
at the option of parties — Whether par- 
ties had agreed to treat contract as at 
an end or operative depended on facts. 
ILR (1950) All 215 (226) (DB). 

(94) Mortgaged property in possession 
of tenants of mortgagor — Mortgagee to 
obtain possession bv evicting tenants by 
filing suit if necessar>’ — Mortgage to 
run for 12 years after mortgagee had re- 
duced property to possession — Super- 
vening legislation preventing obtaining 
of possession — Frustration — Term of 
12 years for purposes of redemption be- 
gins from date of document and not from 
supervening impossibility — Result of 
frustration was to relieve parties from 
obligation. AIR 1958 Ker 245 (246). 

(95) The plaintiff let certain premises 
for a restaurant to the defendant at 
somewhat higher rent. The vital clause 
in the agreement was: “This agreement 
will remain in force so long as British 
European troops will remain in this 
town.” After some months the locality 
where the restaurant was situated was 
declared out of bounds to British troops. 
Held, that the defendant was liable for 
rent the contract not being frustrated. 
AIR 1949 Cal 240 (240) = ILR (1945) 2 
Cal 90. 

(96) Agreement to reconvey zamindari 
lands sold— Subsequently lands vesting in 
State under U. P. Zamindari Abolition 
and Land Reforms Act. 1950 (1 of 1951) 

— Agreement becomes impossible to per- 
form in respect of land vested in State. 
AIR 1963 All 201 (202). 

(97) Goods, the subject-matter of con- 
tract damaged through fault of no party 

— Contract cannot be enforced. 1948 Biir 
LR (HC) 527 (536). 

(98) Both parties, fully aware of the 
fact, bai^aining that sale deed was to 
be executed within specified time and 
possession to be given to purchaser simul- 
taneously — Time made essence of 
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Section 56 — Note 2 (eontd.) 
contract and whole contract proceeding 
on basis that purchaser getting possession 
was the all-important factor — • Vendor’s 
failure to persuade lessee to surrender 
possession — Hel^ case was one where 
contract as conceived by the parties had 
become wholly impossible of performance 
and not one where there was the pos- 
sibility of substantial performance and 
therefore was not governed by Section 13, 
Specific Relief Act but was hit by 2nd 
para, of Section 56, Contract Act. AIR 
1954 Trav-Co 10 (20) (DB). 

(991 Contract for purchase of cotton 
seed bags for export requiring permit — 
Unexpected failure to obtain necessary 
permit — Case held was one of frustra- 
tion- AIR 1958 Andh Pra 576 (580) (DB). 

(100) The performance of contract of 
service is not rendered impossible by rea- 
son of Section 3 (1) of the Bombay 
Labour Welfare Fund Act (40 of 1953). 
AIR 1958 SC 328 (338) = 1058 SCR 1122. 

(101) Contract for sale of land — 
Scheme for developing land — Agreement 
to construct roads on receipt of earnest 
monev and to complete conveyance there- 
after — Requisition of land by Govern- 
ment for indefinite period interrupting 
construction of roads — Contract held 
was frustrated. AIR 1951 Cal 332 (336, 
337) (DB). 

(102) Where the office held by an 
employee is abolished by statute and 
thereby it becomes illegal for the execu- 
tive to continue him in that office and 
for the employee to exercise his office, 
further performance of the contract be- 
comes Impossible and it stands discharg- 
ed. AIR 1960 Raj 138 (148) = ILR 
(1959) 9 Raj 1217 (DB). (Abolition of 
post by a statute — Employee holding 
that post cannot claim damages.) 

[See also AIR 1963 Mad 297 (298) = 
(1963) 1 Mad LJ 402 (DB). (Termination 
of service of employee of company be- 
cause of its compulsory winding up — 
Doctrine of frustration applies — Em- 
ployee not entitled to any compensa- 
tion.)] 

(103) Licenced liquor shops — License 
fee payable monthly — Liquor supplied 
by licenced still owners — Distillers re- 
ceiving rice for distillation from Govern- 
ment — Failure to supply rice, during 
subsistence of contract — Distillers un- 
able to supply liquor to licensee for one 
month — Closure of shops for some 
period — Licensee is not entitled to 
claim refund of license fee for such 
period. AIR 1959 Assam 75 (98) (DB). 

(104) Agreement between management 
and workers effective for three years — 
Clause in agreement to the effect that 
parties trust that industrial peace would 
exist for three years as a result of agree- 
ment — Clause held not a condition essen- 
ti^ for continuance of contract ^ Strike 


by workers on demands other than those 
provided in agreement held did not 
amount to breach of contract — Workers 
not disentitled to claim bonus under the 
agreement. (1960) 1 Lab LJ 628 (Mad). 

(105) Contract becoming impossible of 
performance by partition of India — 
Contract void. AIR 1961 Puni 66 (71) » 
63 Pun LR 152 (DB). 

(106) Purchase of right to levy octroi 
from Government — No undertaking 
given by Government that control on 
cloth would not be re-imposed — Allega- 
tion of reduction in recovery of octroi 
due to control — Held that there was 
neither a breach of contract nor frustra- 
tion of contract due to re-imposition of 
control. AIR 1960 Him Pra 1 (10). 

(107) Sureties in Criminal case — 
Transfer of case — Sureties will not 
stand discharged — Sec. 56 is not appli- 
cable. AIR 1960 All 419 (419) = 1960 Cri 
LJ 873. 

(lOS) Contract for sale of plots made 
during pendency of suit for ejectment of 
tenant imder U. P. Tenancy Act — Clon- 
dition to execute sale deed after passing 
of decree for ejectment — Ejectment suit 
dismissed in trial Court but decreed in 
appeal — Failure to execute sale deed — ■ 
Suit for specific performance of contract 

— Meanwhile notification issued under 
U. P. Urban Area Zamindari Abolition 
^d Land Reforms Act and plots vested 
in Government — Specific performance 
of contract not possible. AIR 1966 All 
185 (187) = 1965 All LJ 446. 

(109) Prohibition on future transactions 
in gur — Settlement of outstanding 
transactions not prohibited — Imposition 
of restraint on transport of gur except 
with Government’s permission — No im- 
possibility leading to frustration of out- 
standing contracts. AIR 1068 SC 772 
(779) = (1968) 2 SCR 252. 

(110) Contract of sale of goods at 
particular price — Subsequent Govern- 
ment order raising price without retros- 
pective effect — No frustration of con- 
tract. AIR 1959 Pat 477 (480). 

(111) Agreement to re-convey a parti- 
cular land — Subsequent deprivation of 
ownership of land by the scheme of con- 
solidation under Uttar Pradesh Consolida- 
tion of Holdings Act — Agreement 
not saved by exception to Section 168-A 

— Agreement becomes void and impos- 

sible of performance and is not saved by 
Section 30 of U. P. Consolidation of 
Holdings Act of 1951. (1966) All WR 

(HC) 641 (645) = 1966 All LJ 1004. 

(Agreement to convey the entire holdings 
may however be specifically enforced by 
compelling the transferor to transfer the 
holding allotted to him in lieu of the 
former holding.) 

3« Becomes unlawful — Effect of War 

— Trading with enemy. — (1) If after 
contract is entered into, it becomes 
illegal owing to declaration of war, etc.. 
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Section 66 Note 3 (contd*) 

it cannot be enforced- AIR 1916 Low 
Bur 7 (8) ** AIR 1918 Cal 830 (834) = 
45 Cal 28 ** AIR 1918 Low Bur 46 (48) 
•• AIR 1917 Bom 182 (185) = 42 

Bom 473 •• AIR 1916 Bom 251 (252. 

255) » 40 Bom 570. 

(2) Contract of supply of goods by 
agent of enemy firm — Declaration of 
hostilities before arrival of vessel — 
Capture of vessel by condemnation by 
Prize Court and subsequent release — 
Agents, held not liable on the contract 

Condemnation of goods divested 
owners of goods from date of seizure — 
Defendants were under no obligation to 
purchase goods subsequently from Prize 
authorities. AIR 1918 Mad 515 (516) = 

41 Mad 225 *• AIR 1921 Cal 509 (514) 

•• AIR 1918 Mad 1124 (1128) •* AIR 

1918 Mad 322 (323). 

(3) Contract made before hostilities 
remains in abeyance during the continu- 
ance of hostilities and can be enforced 
when peace is established. But if the 
contract requires continuous performance 
of mutual duties by the parties to it and 
such duties cannot be so mutually per- 
formed during the war, and further 
if the suspension of such mutual 
rights and obligations for an indefinite 
period would go much beyond merely 
placing the contract in abeyance, the 
contract becomes on the outbreak of 
war. void. AIR 1917 Bom 182 (185) = 

42 Bom 473. 

(4) Unconditional contracts are, as a 
general rule, not dissolved by their per- 
formance becoming impossible owing to 
war. AIR 1917 Cal 411 (415). 

(5) Contract between parties in India 
for purchase of goods — Condition that 
contract to become void if there was any 
fluctuation in rates of Syndicate compos. 
€d of firms of German producers — 
War with Germany and deliveries ceas- 
ing — Considerable stocks in India: 
Hrtd, that there was no fluctuation in 
rates by reason of S.yndicate becoming in- 
operative; condition avoiding contract 
therefore, did not come into existence and 
that original obligation of sellers to give 
deliveries remained untouched. AIR 1921 
PC 46(47). 

(6) Insurance contract — Issue of 
warranty before issue of policy — Both 
warranty and policy containing endorse- 
ment that settlement of claims and legal 
proceedings in respect thereof to be in 
Rangoon — Policy issued after fall of 
Rangoon — Continued occupation by 
enemy — Condition held became impos- 
sible of performance — Condition held 
was essence of contract — Whole contract 
held frustrated. AIR 1949 Cal 390 (394. 
396) « ILR (1045) 1 Cal 638. 

(7) Where due tp the outbreack of. war 
the performance of the contract by the 


insured by making payments of the pre 
mium to the enemy Insurance Company 
with whom the insured was insured be- 
came impossible and illegal under R. 104 
of Defence of India Rules, the contract 
became frustrated and void. AIR 1954 
Pat 596 (605) (DB). 

Total or partial prohibition. 

(8) P firm contracting to purcha.se 

goods from D at Rs. 77 per ewt- 
on 16th September 1943 — Goods 
delivered to railway on 27th Decem- 
ber 1943. D being consignee — 
Government order fixing price at Rs. 48 
per cwt. as from 1st January 1944 — 

P company taking delivery and making 
payment at contract rate on 3rd Janu- 
ary 1944 — Suit by P to recover diJTe- 
rcnce between two prices — Held, Govern- 
ment order affected contract — Contract 
held void under Section 56 — Held, neither 
S. 65 nor Section 72 applied and P firm 
could not recover difference from D 
company. AIR 1946 Cal 245 (247, 248, 

249) = ILR (1945) 2 Cal 41. 

(9) Where the control imposed on the 
sale and purchase of a certain commo 
dity is only partial the performance can- 
not be said to be impossible. 1949-1 Madh 
B LR 244 (247) (DB). 

(10) N. W. P. Rent Act. 1873, making 
right of occupancy tenant non-transfer 
able — No provision saving contract en- 
tered into prior to enactment — Such 
contracts of sale became void on passing 
of enactment. 1884 All WN 160 (160). 

(11) Contract of sale of rights of defen 
dant conditional on sanction ol Canton- 
ment authority becomes void if .suhse 
quent to execution of sale deed sanction 
is refused. AIR 1929 All 837 (839). 

(12) Defendants contracting to convey 
passengers arriving from Singapore li> 
Jedda — Defendants refusing to take 
them on board their steamer on ground 
that passengers had arrived from Singa- 
pore on board a ship which was inre<'led 
with smallpox and that bv their convey- 
ance defendants would commit offence 
under Section 269, I. P. C. — Held, de- 
fendants had failed to show that cany- 
ing out of contract would have been in 
contravention of any law or regulation. 
If any special precautions were necessarv, 
under the circumstances, it was for the 
defendants to have taken such precau- 
tions. Contract on the part of the defen- 
dants was thus lawful as well as possible, 
so that they were bound to carry it out. 
(1890) 14 Bom 147 (156, 157). 

(13) Contract to carry bales — Motor 
trucks demanded by Transport Authority 
under D. I. Rules — Breach punishable 
— Held, there was frustration of contract 
and no damages could be claimed- AIR 
1945 Nag 192 (196) » ILR (1945) Nag 
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Section 56 — Note 3 (contd.) 

(14) On December 4, 1939, defendant 
contracting to purchase from plaintiff 
^urteen bags of coriander seeds at 
Rs. 13-8-0 per maund — Plaintiff deli- 
vering bags to defendant on December 6, 
1939, as per contract — On December 5, 
1939, Government notification fixing nidxi- 
mum retail price of coriander seeds at 4 
annas per seer — Plaintiff can recover at 
contract rate — Notification applied to 
retail price and it did not make it im- 
possible or unlawful for defendant to 
pay — Doctrine of "frustration of ven- 

not apply. AIR 1942 Cal 291 
(292) = ILR (1941) 2 Cal 78. 

(15) Contract for rebate on freight paid 
for carriage of goods from Trinidad to 
New York made between British subjects 
in British territory — Meanwhile Act of 
U. S. A. penalizing such contract — Con- 
tract held not frustrated or rendered im- 
possible of performance since British 
Law not prohibiting such contracts alone 
applied (Case from Trinidad and Tobago). 
AIR 1920 PC 117 (119). 

(16) An arrangement entered into be- 

tween the Executive Officer and the 
pevadasis^ for rendering service by the 
latter in lieu of wages or remuneration 
became void when Madras Devadasis Act 
(31 of 1947) came into force and made 
the rendering of dancing service in a 
temple an offence punishable under Sec- 
tion 4. AIR 1957 Andh Pra 643 (649) 

|DB). 

(17) No prohibition in sending goods 

outside State at time of contract — Sub- 
sequent prohibition and railway booking 
closed — Contract held became impos- 
sible of performance — Plaintiff has no 
right or title to goods in possession of 
defendant, upon contract becoming void. 
AIR 1955 Hyd 233 (235) = ILR (1955) 

Hyd 607 (DB). 

(18) Where there is absolute prohibi- 
tion as to sale, the fact that there is a 
legislation to that effect is sufficient to 
make the defence of frustration complete. 
But, where the prohibition is not absolute' 
and complete, but qualified it has to be 
examined whether the party has dis- 
charged his obligation. AIR 1954 Mad 
119 (124) = ILR (1955) Mad 302 (DB). 

(19) Unless the subsequent change in 
law rendered the entire contract illegal, 
the question of frustration does not 
arise at all. AIR 1957 Pat 586 (599) = 

36 Pat 633 (DB). 

(20) If the performance of contract is 
rendered unlawful either for determinate 
or indeterminate period of time, the con- 
tract would not stand discharged unless 
the ban on its performance existed on 
the day or during the time in which it 
has to be performed. AIR 1965 SG 1663 
(1625) = (1965) 2 SCR 630. (AIR 1959 
Cal 576, Affirmed.) 

(21) Forward contracts in linseed sub- 
sisting on the date of the promulgation of 


the Odseeds (Forward Contracts ProhibI* 
tion) Order, 1943, are to be deemed to 
be posed out. As the performance of such 
contracts has been rendered unlawful 
supi contracts must be held to be void 
under Section 56. Parties to such a con- 

r ".If** Obligation to perform 
320 *(321)°^ contract. AIR 1951 Nag 

purchased by plaintiff on 
^half of defendant — Defendant refus- 
ing to take delivery on due dates — Con- 

tracts entered into in February 1952 

® 1^50 found 

^ Relevant Prohibition Order 

prohibiting forward contracts continued 

under Proviso to Sec- 
tion 17(4) of Essential Supplies (Tempo- 

— Contracts 

held to be against law — Suit for damages 
tor breach of those contracts held to be 
not maintainable. AIR 1969 SC 504 (513) 

Revirs^ed ) * 

4 . Contract containing arbitration 
clause. — ( 1 ) Frustration of contract 
containing arbitration clause — Applica- 
tion clause may remain enforceable 

It depends on the way in which the 
clause IS worded — Held on facts that 
there was enforceable agreement to go 
to arbitration on all matters connected 
with contract including question whether 
contracts became void, and for those 
matters and that question to be decided 
bv the arbitrators. ILR (1946) 1 Cal 312 
(315, 316). 

(2) In cases of frustration, it is the 
performance of the contract which comes 
to an end but the contract would still be 
in existence for purposes such as the 
resolution of disputes arising under or 
in connection with it. The question as to 
whether the contract became impossible 
of performance and was discharged imder 
the doctrme of frustration would still have 
to be decided under the arbitration clause 
which operates in respect of such pur- 
poses. AIR 1968 SC 622 (628) = (1968) 

1 SCR 821. (AIR 1959 SC 1362, Foil.) 

(3) A piecegoods contract C. 1. F. 
Karachi was entered into between two 
parties at Amritsar before partition* The 
contract contained an arbitration clause. 
After partition, the seller called upon 
the buyer to refer the dispute arising 
consequent on the buyer’s refusal to 
take delivery to arbitration in the man- 
ner provided by the arbitration clause, 
Held that the contract of aibitration was 
not frustrated by reason of the parti- 
tion. AIR 1952 Punj 34 (38) (PB). 

(4) Before the partition of India, the 
applicants had entered into a contract 
with the respondents, both of Amritsar. 
One of the terms of the contract was that 
any dispute or claim of whatever nature 
relating to or arising out of the contract 
should be referred to arbitration of two 
European Merchants at Karachi, one to 
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57. Reciprocal promise to do legal, and also other* things illegal.^ 

Where persons reciprocally promise, firstly, to do certain things which are legal, 
and, secondly, imder specific circumstances to do certain other things which are 
illegal, the firrt set of promises is a contract, but the second is a void agreement 

Illustration 


A and B agree that A shall sell B a hoiise for 10,000 rupees, but that, if B uses 
tt as a gambling bouse, be shall pay A 50,000 rupees for it 

The first set of reciprocal promises, namely, to sell the house and to pay 10,000 
rupees for it, is a contract 

Ihe second set is for an unlawful object, namely, that B may use the house as a 
gambling house, and is a void agreement 

[*1 Cf. S. 24 supra which deals with two sets of promises which are not distinct. 


Section 56 — Note 4 (contd.) 
be appointed by each party and in ac- 
cordance with the provisions of the Arbi- 
tration Act. Karachi aubsequently became 
a part of foreign Dominion, which con- 
tingency was never contemplated by the 
parties — Held, that due to change 
of circumstances the contract of arbitra- 
tion was frustrated and must, therefore, 
be held to have been dissolved as a 
whole. AIR 1951 Punj 189 (202) (DB). 

6. Decree for specific performance. — 

(1) Reading Section 56 of the Contract 
Act with Section 35 of the Specific Relief 
Act the court itself, which passed the 
' decree for specific performance can and 
should declare its own decree void if the 
act becomes impossible of performance 
or by reason of some event which neither 
party could prevent. AIR 1954 Mad 1040 
(1041) (DB). 

6 . Refund and compensation. — (1) 
Contract becoming impossible — Benefit 
under contract must be returned. AIR 
1944 Mad 239 (243) ILR (1944) Mad 
124 •• AIR 1970 Rai 36 (47) (DB) •• 
AIR 1961 Raj 277 (280) = 1961 Raj LW 
663 •• AIR 1960 J and K 91 (96. 97) •* 
(1959) 2 Mad LJ 498. 

(2) Contract to secure repayment of 
money advanced by usufructuary mort'< 
gage with possession to be given to len- 
der — Land, however, already attached 
under decree and under management of 
Collector — Performance of contract 
becoming impossible — Lender held 
entitled to compensation, damages being 
amount of advance with interest from 
date when land should have been made 
over to him, had performance been pos- 
sible (1890) 17 Cal 432 (434). 

(3) Contract with defendant German 
firm, having office in Bo mb ay, becoming 
void on declaration of war — Plaintiff 
waiving breach committed by giving 
defendants time after breach — Defen- 
dants held were entitled to return of 
their deposit. AIR 1916 Bom 251 (265) 
“ 40 Bom 670. 

(4) Lease becoming void by acquisi- 
tl(m of land by Government — Conside- 
ration for lease paid — Lessor is bound 
to compensate lessee. AIR 1922 All 6 (6, 
1) ^ M A11929. 


(5) In a Hindu family a betrothal is in 
the nature of a contract to which the 
Contract Act is applicable. Where the 
contract becomes impossible on account 
of the death of the bride the parties to 
the contract will be entitled to the return 
of the gifts made in consideration for the 
proposed marriage and also to expenses 
legitimately incurred in connection with 
the ceremonies preceding marriage. AIR 
1950 All 592 (594, 595) = ILR (1952) 2 
All 681 (DB). 

(6) Contract to obtain licence — Con- 
tract becoming impossible owing to de- 
fendant's negligence — Defendant is 
bound to compensate plaintiff for loss 
sustained by plaintiff through non-per- 
formance of contract. AIR 1955 Orissa 
49 (54) » ILR (1955) Cut 1 (DB). 

(7) Where the contract is not incapable 
of being performed, the seller can en- 
force the clause of forfeiture of earnest 
money provided the purchaser does not 
carry out his part of the contract. AIR 
1967 All 253 (255) = 1968 All LJ 725. 

(8) As to obligation of person who 
has received advantage imder void agree- 
ment or contract that becomes void, see 
Section 65. 

Section 57 — Note 1 

(1) Section 57 refers to persons who 
promise, firstly, to do certain things 
which are legal and, secondly, under 
specified circumstances to do certain 
other things which are illegal. AIR 193? 
Rang 47 (49). 

(2) In a contract consisting of legal 
and illegal parts separable from each 
other, Court is bound to give effect to 
the legal part and reject the illegal 
part unless the whole transaction is 
prohibited by statute or is otherwise 
void. AIR 1938 Nag 335 (343) = ILR 
(1939) Nag 1 (FB) *• 1879 Pun Re No. 
106, p. 293 (294) (DB) •* (1875) 23 Suth 
WR 66 (68) (DB) ** (1968) 69 ITR 819 
(All) = (1968) 2 ITJ 377 (DB). (Regis- 
tration of firm — Some objeerts of firm 
lawful while others unlawful — Deed 
of partnership is partly valid.) 

(3) Where the parties treat the legal 
as well as Illegal parts as forming one 
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58, Alternative promise, one branch being illegaL — In the case of an alterr 
native promise, one branch of which is legal and the other illegal, tiie legal 
branch alone can be enforced. 

Illustration 

A and B agree that A shall pay B 1,000 rupees for which B shall afterwards 
deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 

Appropriation of Payments 

59. Application of payment where debt to be discharged is indicated.— 
Where a debtor, owing several distinct debts to one person, makes a payment to 
him, either with express intimation, or imder circumstances implying that the pay- 
ment is to be applied to the discharge of some particular debt, the payment, if 
accepted, must be applied accordingly. 

Illustrations 

(a) A owes B, among odier debts, 1,000 rupees upon a promissory note which falls 
due on the first June. He owes B no other debt of that amotmt. On the first June A 
pays to B 1,000 rupees. The payment is to be applied to the discharge of the promis- 
sory note. 

(b) A owes to B, among other debts, the sum of 567 rupees. B writes to A and 
demands payment of this sum. A sends to B 567 rupees. This payment is to be ap- 
plied to the discharge of the debt of which B had demanded payment. 


Section 57 — Note 1 (contd.) 
indivisible contract, the whole becomes 
void. (1885) 9 Bom 176 (178, 179) (DB) 
** AIR 1917 Mad 77 (77) (FB). 

Section 58 — Note 1 

( 1 ) Section 58 does not apply where 
there is no alternative promise sepa- 
rable from illegal portion of agreement. 
(1913) 18 Ind Cas 9 (10) (All). 

(2) Promisee who had paid good con- 
sideration can enforce the legal promise 
where the contract contains also an- 
other distinct promise which is illegal. 
AIR 1942 Oudh 1 (6) = 17 Luck 249 
(DB). 

(3) Where an option is given to the 
executant either to transfer the inheri- 
tance or to transfer his share in a cer- 
tain property, the case is directly cover- 
ed by the illustration to Section 58. AIR 
1931 All 589 (593) (DB). 

(4) Where a debtor pledged certain 
shares with a Bank for moneys ad- 
vanced by it, and the company issued 
bonus shares and right shares for the 
holding, the Bank is not entitled to 
such accretions. The accretions remain 
the property of the promisee. AIR 1969 
Delhi 313 (315) (DB). 

SECTION 59 — SYNOPSIS 

1. Scope and applicability. 

2. Distinct debts. 

3. *^With express Intimation.** 

4. Circumstances Implying appropria- 

tion. 

5. “Must be applied accordingly.” 

1. Scope and applicability. — (1) 

Single debt payable by Instalments — • 
Section 59 of the Contract Act has no 


application. (1906) 3 All L Jour 430 

(431) ** AIR 1927 Bom 479 (479, 480). 
** 1965 Pun LR (Supp) 86. (De- 

cretal amount directed to be paid by 
instalment — Payment to be adjusted 
towards which instalment not specified 
— Decree-holder can adjust amount to- 
wards payment of time barred instal- 
ments.) 


(2) Sections 59 to 61 do not deal with 
cases in which principal and interest 
are due on a single debt or where a 
decree has been passed on such debt. 
AIR 1941 Lah 386 (388) = ILR (1941) 
Lah 740 (FB) •* AIR 1954 Madh B 151 
152) ** AIR 1951 Nag 155 (157) = ILR 
1952) Nag 172 ** AIR 1951 Trav-Co 
80 (81) = 1950 Trav-Co LR 472 (DB). 


(3) Section 59 applies to payments of 
Government revenue. AIR 1926 Cal 868 
871) = 53 Cal 886 (DB) •• AIR 1951 Nag 
155 (157) = ILR (1952) Nag 172 •* (1950) 
14 Cal WN 946 (950) (DB) ** AIR 1928 C^ 
18 (71) = 55 Cal 624 (DB) (1964) 15 STC 
135 (338) (All). (Deposits made towa^ 
lales tax, tax due on sales made inside 
State — Sales Tax Authorities have no 
x)wer to appropriate those deposits to- 
vards liabiUty tmder S. 8-A (4).) 

(4) Sections 59 and 60 of the Contrart 
apply to a debt under the PuMc 

Demand Recovery Act. (1910) 14 Cal 
^ 607 (610) (DB). 

(5) The law as to appropriation of pay- 
nents is the same both under Sec. 55 
>f the Bengal Tenancy Act and airo 
mder the more general Contract An 
Sections 59 and 60) and in this resp®5b 
he same basic principle underlies bom 
he statutes. AIR 1956 Cal 570 (578) (DB). 
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Seotlon 68 ^ Note 1 (oontd.) 

(6) There Is nothing in law under 
which a Court can order an appropria- 
tion. Appropriation Is a matter which 
arises when payment is made and ac- 
cepted. Where payment is not accepted 
by the decree-holder the appropriation 
towards an earlier debt or a later debt 
does not really arise, and there is no 
law under which a Court could force a 
decree-holder to accept payment against 
bis wishes, particularly when the judg- 
ment-debtor is in default. AIR 1945 Nag 
277 (260) ILR (1945) Nag 885. 

(7) Statement made by tenant regard- 
ing payment of amount in terms of 
proviso to S. 13 (2) (i) of East Punjab 
Urban Rent Restriction Act (3 of 1949)— 
Tenant is not debarred by S. 59 of Con- 
tract Act from subsequently showing 
that there was mistake and that he had 
fully complied with the proviso. 1966 
C\ir X.J 530. (Overruled on another point 
in AIR 1969 Punj 367.) 

S. Distinct debts. — (1) Sections 59 to 
61, Contract Act, embody the general 
rules as to appropriation of payments 
In cases where a debtor owes several 
distinct debts to one person and volun- 
tarily makes payment to him. AIR 1941 
Lah 386 (388) » ILR (1941) Lah 740 
(FB) •• AIR 1965 Punj 375 (375) = 67 
Pun LR 192. (Interest cannot be regard- 
ed as debt distinct and separate from the 
principal.) 

(2) Arrears due in respect of separate 
ki^s are distinct debts. AIR 1926 Cal 
866 (871) = 53 Cal 886 (DB). 

(3) Appropriation — Separate debts — 
Debtor can make payment towards any 
of them unless there is an agreement 
regulating the order of payment. AIR 
1938 Pat 8 (10) (DB). 

(4) The test to determine whether the 
dues to the plaintill was one debt or 
several distinct debts within the mean- 
ing of S. 59, Contract Act, is whether 
he could sue for such dues imder O. 2. 
R. 2, Civil P. C. AIR 1961 Orissa 148 
(150). (The salary payable to the plain- 
tiff being a monthly pay became due 
for one month’s work at the end of the 
month and accordingly each month’s 
salary was a several and distinct debt 
for which the plaintiff could sue under 
O. 2. R. 2. CivU P. C.) 

(5) Arrears of rent constitute a debt. 

The provision of S. 59 apply to the pay- 
ment of rent. AIR 1965 189 (190). 

8. “With express Intimation.** — (1) 
Section 59 pro^des that the debtor has, 
at the time of making payment, a right 
to Intimate that the payment is to be 
applied towards the liquidation of a 
particular debt. AIR 1954 Madh B 151 
(162) •• 1960 All I-J 688 - ILR (1966) 
2 All 882. (Creditor Is not entitled to 
appropriate payment 1:^ debtor to any 

[VoL 6.] 3 A. U. 44 


debt he likes unless debtor falls to indi- 
cate appropriation.) 

(2) The words used In Section 59 are 
with express intimation. These words 
Imply that the intimation should syn- 
chronise with the pa 3 rment. An intima- 
tion made after the creditor has de- 
manded the dues is not an intimation 
of the nature contemplated by the sec- 
tion. 1958 All L Jour 311 (311, 312) •• 
AIR 1926 Pat 330 (333) = 5 Pat 326 
AIR 1926 Lah 183 (183, 184) = 7 Lah 
17. 

[But see AIR 1962 Mys 190 (191) =» 
40 Mys LJ 858. (It is unnecessary to in- 
sist that the Intimation of appropria- 
tion should be necessarily synchronise 
with the payment.) *• (1966) 2 ITJ 592 
== (1966) 2 Mad LJ 452 {(DB) *• AIR 
1926 Mad 792 (795). (Debtor can direct 
appropriation in a particular manner 
until he gets an intimation of an ap- 
propriation in a particular manner by 
the creditor.)! 

4. Circumstances implying appropria- 
tion. — ( 1 ) Under Section 59 the Court 
may have regard not only to the debtor’s 
express intimation but also to circumstan- 
ces “implying that the payment is to 
be applied to the discharge of some 
particular debt.” (1907) 11 Cal WN 939 

(942) (DB) ** 1966 All LJ 588 = ILR 
(1966) 2 All 382. 

(2) Mortgagor subscriber to a fund 
under obligation to pay Rs. 20 to a 
fund — Money advanced on mortgage 

— Covenant to discharge debt by 
monthly payments — Pajmaents to be 
applied towards discharge of mortgage 
debt and not his subscriptions. (1909) 
1 Ind Cas 909 (909) (Mad). 

(3) Balance struck out In a running 
account — Subsequent payments are to 
be applied towards the balance. AIR 
1936 Fesh 143 (144) (DB). 

(4) Arrears of land revenue paid in 
respect of certain klst — Amount paid 
exceeding dues \mder that ki^ but very 
much less than under subsequent kist 

— Held it should be appropriated only 
In respect of former as there was im- 
plied direction to do so. (1908) 35 Cal 
636 (639) (DB). 

(5) Principal and Interest due — No 
implied indication as to appropriation 
of amount towards principal can be in- 
ferred In the absence of express direc- 
tion. AIR 1915 Lah 248 (249) » 1915 
Fun Re No. 24. 

(6) Method of appropriation having 
be^ determined by the parties, law 
does not require specific appropriation 
to be made on each payment. AIR 1937 
Oudh 87 (98) = 12 Luck 435 (DB). 

(7) In a matter between creditor and 
his debtor« In the absence of the deb- 
tor exerclalDg a preference, it may be 
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Section 59 — Note 4 (contd.) 
presumed that the creditor has appro- 
priated it towards outstanding interest 
and then only to the principal. But this 
rule of appropriation has no applica- 
tion where it is a question between an 
assessee and the Revenue. In such a 
case the intention of the assessee must 
be presumed to be in favour of an appro- 
priation least disadvantageous to him- 
self. (1966) 2 ITJ 592 = (1966) 2 Mad 
LJ 452 (DB). 

(8) Whether payment made by deb- 
tor is for a particular debt or all debts 
is a question of fact. 1966 All LmJ 588 
= ILR (1966) 2 All ,382. 

(9) When the crops were charged for 
the debt and the proceeds of the sale of 
the paddy obtained by the harvest of 
the crops were allowed to be drawn by 
the creditor, the proper inference to be 
drawn is that the payment was towards 
the liquidation of the debt for which 
the crops were hypothecated. Where the 
debt evidenced by hypothecation bond 
was the earliest among other debts and 
no specific debts were stipulated for re- 
payment, the creditor could appropriate 
the proceeds of crops towards other 
debts only with the consent of the deb- 
tor. Where there was no evidence that 
debtor ever gave consent for such ap- 
propriation, election to appropriate can- 
not rest with the creditor. AIR 1959 
Ker 233 (234) = 1959 Ker LT 19 (DB). 


5. ^^Must be applied aceordingly**. 

(1) Section 59 deals with the applica- 
tion of payment where debt to be dis- 
charged is indicated, in which event the 
intention of the debtor is the paramoimt 
factor in determining to which parti- 
cular debt a certain payment would be 
appropriated. AIR 1956 Pat 522 (525) 
(DB). 

(2) When a debtor makes a payment 
with express directions, the creditor has 
to appropriate it accordingly. AIR 1922 
PC 26 (27) = 48 Cal 839 •* AIR 1938 
Cal 20 (21) = ILR (1937) 1 Cal 697 

(DB) ♦♦ (1958) 1 Andh WR 400 (DB). 
(If he does not do so he must return 
the amount to the debtor.) 


[See also AIR 1931 Sind 73 (74) = 
24 Sind LR 437 = 32 Cri L Jour 922 
<DB).] 


(3) If money has been deposited with 

the Collector with a distinct direction 
by the depositor that the money is to 
be applied for certain definite payn^nts 
the Collector has no authority without 
the consent of the depositor to apply 
any part of such deposit to a^bt 
which may have suteequently aris^^ 
(1950) 54 Cal WN 946 (®51) (DB) 

(1952) 56 Cal WN (4 DR) 15 (16. 18). 

(4) A creditor has the option to refuse 
a payment at all with Erections re- 
garding appropriation — Once accepted. 


the direction will have to be carried 
out. AIR 1925 Rang 4 (5) = 2 Rang 204 
** AIR 1922 PC 26 (27) = 48 Cal 839 
•* AIR 1962 Mys 190 (191, 192) = 40 
Mys LJ 858. 

(5) The law gives considerable lati- 
tude to the creditors in making appro- 
priations of payments made by the deb- 
tors. The creditors have the right of 
election upto the last payment. But 
they may do so only when debtors do 
not themselves make appropriations of 
the payments they make at the time 
when the payments are made. AIR 
1951 Trav-Co 80 (81) = 1950 Trav-Co 

LR 472 (DB). 


(6) The law gives the first right of 
appropriation to the debtor which has 
to be exercised at the time of payment 
unless it is reserved for exercise at 
a subsequent point of time, and, failing 
that, the right of appropriation passes 
on to the creditor and he can exercise 
it irrespective of and even contrary to 
any intermediate direction from the 
debtor. AIR 1956 Cal 570 (573) (DB). 


(7) Plaintiff paid defendants money 
on behalf of S, in satisfaction of debt 
due by S to defendants — Defendants 
refused to appropriate the pasnuent to- 
wards S’s debt, appropriated it towards 
an alleged debt due by plaintiff and 
recovered from S the sum owed — 
Plaintiff sued defendants to recover 
money paid by him — Held the defen- 
dants were boimd to restore the money 
to the plaintiff. (1900) 2 Bom LR 706 
(707) (DB). 

(8) Payment by principal debtor — 
In absence of special agreement, surety 
has no right to control the appropria- 
tion. AIR 1917 Cal 537 (544) (SB). 

(9) Appropriation made by both 
parties towards particular dues cannot 
be subsequently changed by one party 
without the consent of the other. (1911) 
38 Cal 537 (541) = 38 Ind App 80 (PO 

AIR 1953 Trav-Co 70 (71) =* ILR 
(1952) Trav-Co 361. 

(10) Where the debtor alleges appro- 
priation in a particular way, it is w 

' bim to prove the same. AIR 1966 J « R 
64 (66) = 1966 ,Kash LJ 212. 


(11) Where a decree provides for 9»J- 
ment by instalments subject to tM 
condition that in the event of default 
of two consecutive instalments decre^ 
holder would be entitled to realise the 
entire outstanding balance at once, and 
if the judgment-debtor tenders payi^nt 
to the decree-holder witii an indication, 
that it should be appropriated in a 
particular way, then, unless the pena^ 
clause has already come into opwation 
it will not be open to the decree-hwror 
to accept the pa 3 niient, but appropriate 
the amount in a different 
1862 All 586 (589) = ^11 LJ 707 

(DB). (3 AU LJ 430, Dhw. from.) 
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60. Application of payment where debt to be discharged is not indicated. — * 
Where the debtor has omitted to intimate and tliere arc no other circuinstances 
indicating to which debt the pa>nnent is to be applied, the creditor may apply it 
at his discretion to any lawful debt actually due and payable to him from the 
debtor, whetlier its recoveiy is or is not barred by the law in force for the time 
being as to the limitation of suits. 


SECTION 60 — SYNOPSIS 

1. Applicability. 

2. Creditor’s right to appropriate. 

3. Lawful debt actually due. 

4 . Whether recovery is barred by law 

or not. 

5. Circumstances indicating particular 

appropriation. 

6. Mode of appropriation. 

7. Re-appropriation. 

8. Proof of intention. 

9. Appropriation to save limitation. 


1. Applicability. — (1) A debt under 
the Public Demands Recovery Act is 
nothing but a debt and Sections 59 and 
60 apply to arrears of road cess. (1910) 
11 Cal L Jour 266 (269) (DB). 

(2) As between a creditor and his 
debtor, the law is that the creditor has 
the right of appropriation up to the very 
last moment. The right terminates when 
the creditor has made an appropriation 
and communicated it to the debtor. But 
this law is not necessarily applicable 
when the question, arises between a 
creditor and another person such as an 
Income-tax Officer. ILR ( 1963) 1 All 
517 = (1963) 49 ITR 167 (All) ** (1966) 
2 Mad LJ 452 = (1966) 2 ITJ 592 (DB). 

(3) Sections 59 and 60, Contract Act, 
apply to appropriation of payments 
tmder the Revenue Sale Law Act 11 of 
1859. (1908) 35 Cal 636 (640) (DB). 

( 4 ) Arrears due in respect of separate 
kists are distinct debts and therefore the 
question of the right of the collector to 
appropriate a payment made by one 
of the co-proprietors will be governed 
by the provisions of the Contract Act. 
AIR 1926 Cal 866 (871) = 53 Cal 886 
(DB) *• (1908) 35 Cal 636 (640) (DB). 

(5) Assuming that Sections 59 and 66 
of the Act apply to payments made to- 
wards arrears of revenue a deposit id 
the nature of an advance towards a speci- 
fic kist to fall due in the future is nota 
payment towards one of several debts 
in terms of those sections. (1950) 54 
Cal WN 946 (950, 951) (DB). 

(6) Sections 59 to 61, Contract Act, 
apply only where the debtor owes s^e- 
rS, debts to a person and voluntarily 
makes payment and not to a case where 
princip^ and interest are due on a single 
debt or a decree has been passed c^r^- 
ing interest on the sum adjudged to W 
due. AIR 1941 Lah 386 (388) = lUR 
(1941) Lah 740 (FB) *• AIR 1951 ^ay-Co 
80 (81) — 1950 Trav-Co LR 472 (DB). 

(7) The test to determine wh^er 
the dues to the plaintiff was one debtor 


several distinct debts is whether he 
could sue for such dues under O. 2, 
R. 2, Civil P. C. AIR 1961 Orissa 148 
(150). (Contract of service on monthly 
salary — Each month's salary is a dis- 
tinct debt.) 

tSee however AIR 1954 Madh B 151 
(152).] 

[But see AIR 1952 All 514 (515) (DB).] 

(8) A mortgagee lessor who allows his 
decree for rent against the mortgagor 
to become barred cannot, when the mort- 
gagor sues for redemption successfully 
claim the right to appropriate an amount 
received by him on behalf of the mort- 
gagor from a third party towards the 
barred decree and insist that redemption 
should be allowed only on payment of 
full mortgage debt. Such a case does 
not fall under S. 60 as there are no 
several distinct debts due by the mort- 
gagor to the mortgagee and a payment 
by the former without an intimation as 
to which of them it is to be appropriated. 
1955 Mad WN 613 (614). 

2. Creditor’s right to appropriate. ^ 
(1) Where debtor omits to indicate to 
which of several debts the payment is 
to be appropriated, the creditor has the 
right to appropriate it to any debt 
actually due and payable to him by the 
debtor. (1899) 26 Cal 39 (44) = 25 Ind 
App 179 (PC) •• AIR 1956 Cal 570 (573) 
(DB) •• AIR 1954 Trav-Co 233 (234) ^ 
ILR (1953) Trav-Co 721 •• ILR (1950) 
1 Cal 578 (586) (DB) •• AIR 1937 Nag 
198 (199) *• AIR 1935 Cal 39 (60) = 

61 Cal 711 (DB) •* AIR 1935 Oudh 209 
(210) = 10 Luck 307 (DB) •* AIR 1934 
Cal 40 (42) = 60 Cal 1265 (DB) ** AIR 
1933 Pat 267 (268) (DB) *• AIR 1926 Lah 
183 (184) = 7 Lah 17 (DB) AIR 

1916 Pat 326 (327) = 1 Pat L Jour 

474 (DB) •• 1966 All LJ 588 = ILR 

(1966 ) 2 All 382 •• ILR (1963) 1 All 

517 = (1963) 49 ITR 167 (All). (A cre- 
ditor may not be allowed to contend that 
he is not bound by appropriation made 
by him because he has not communicat- 
ed it to his debtor.) 

(2) The same basic principle under- 
lies Ss. 59 and 60 of the Contract Act 
and also S. 55 of the Bengal Tenancy 
Act, 8 of 1885, and therefore where the 
landlord becomes entitled to appropriate 
a payment due to the tenant’s failure to 
himself appropriate it he can exercise 
the right irrespective of and even con- 
trary to any intermediate direction 
given by the tenant. AIR 1956 Cal 570 
(573) (DB). 
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Section 60 — Note 6 (contd.) 

(2) Two debts owing, one bearing 
compound interest and the other simple 
interest — Debtor not indicating the ap- 
propriation — Creditor appropriating 
payments towards the simple interest 
dues — The fact that debtor was un- 
willing at the time of the execution of 
the bond to pay compound interest is 
not a circumstance which indicates that 
the payment ought to be appropriated 
towards the compound interest 0rst. 
(1899) 26 Cal 39 (44) = 25 Ind App 179 
(PC). 

(3) Where accounts are taken and 
balance struck in a running account be- 
tween the parties the inference is that 
any payment made subsequently should 
be applied towards the discharge of the 
balance. AIR 1936 Pesh 143 (144) (DB). 

(4) Madras Agriculturists’ Relief Act 
(4 of 1938), Section 8 (1) — Debtor 
making open payment before 1st Octo- 
ber 1937 in excess of interest then due 

— Debtor knowing the extent of his in- 
debtedness and the amount of interest 

— Intention of debtor unascertainable — 
Held, that the debtor in 1936 did intend 
to pay off part of the principal of his 
debt and indicated that intention by 
the very act of the payment. AIR 1943 
Mad 236 (238, 241) = ILR (1943) Mad 
583. 

(5) Entries in books of the creditor 
may be taken as indicative of agreement 
to a proposed appropriation by the deb- 
tor. Am 1922 PC 26 (27) = 48 Cal 839. 


( 6 ) Decree-holder filing accounts in 
execution application, merely entered 
credit and debit items and calculated 
interest on both and claimed execution 
for the balance: Held, that it resulted in 
appropriating the payments towards prin- 
cipal. AIR 1933 Lah 126 (126). 


(7) Demand for January Kist and 
time extended for payment — ^ 

made in excess of January Kist and 
amount far below March Kist 7 " 
direction as to appropriation by debtor 
^ Held, payment was to be t^’^ated as 
for January Kist. (1908) 35 Cal 636 

(639) (DB). 


6 . Mode of appropriation, — (1) The 
creditor Is entitled to appropriate a pay- 
ment to debts in their chronologwal 
order. AIR 1926 Pat 330 (333) “ 5 Pat 
328 (DB) •* AIR 1956 Pat 522 (5251 (DB) 
•* Madh BLJ 1954 HCR 636 (639) ** AIR 
1947 Pat 273 (274) ** AIR 1933 Pat 267 
(268) (DB) •• AIR 1921 All 325 3^) 

(DB) •* (1913) 19 Ind Cas 6 (7) (DB) 
(Cal) •• (1960) 2 All LT 198. (Payment 
of part amount towards sum due undCT 
two mortgages — Payment cannot m 
appropriated towards sum due 
any one mortgage only, but 
appropriated proportionate^.) AUj 

1866 J & K 64 (66, 67) = 1968 U 

212 •• AIR 1962 All 686 (689) = 1962 All 


LJ 707 (DB). (Instalment decree with 
default clause — Appropriation of pay- 
ment — Right of appropriation accrues 
to decree-holder creditor only when 
judgment-debtor makes no appropriation 
to any particular instalment — Where 
judgment-debtor tenders pajnnent to 
decree-holder with an indication as to 
appropriation in a particular way. then 
unless the default clause is held to have 
come into operation it would not be 
open to decree-holder to appropriate the 
accepted payment otherwise than indi- 
cated. (1906) 3 All LJ 430, Dissented 
from.) 

(2) The mode of payments of debts 
may be more than one; it may be actual 
payment; it may be by adjustment or it 
may be by any other means as agreed 
to between the creditor and the debtor. 
There can be a payment of adjustment 
and it is not necessary that there should 
always be an actual payment for appro- 
priation or adjustment. AIR 1963 Mys 
64 (65) = 40 Mys LJ 901. 

(3) Creditor who appropriates need 
not declare his intention in express 
terms. AIR 1934 Cal 40 (42)= GO Cal 
1265 (DB) ** AIR 1937 Nag 94 (95) = 
ILR (1938) Nag 344 ** AIR 1926 Mad 292 
(795) (DB). 

(4) Appropriation is a matter which 
arises when payment is made and ac- 
cepted — Creditor not accepting — 
Court cannot force him to accept pay- 
ment in respect of a particular debt. 
AIR 1945 Nag 277 (280)= ILR (19-45) Nag 
885. 

(5) Though Sections 59 to 61 do not 
expressly deal with interest, the princi- 
ples underlying these sections apply to 
Interest as well. AIR 1922 Pat 369 (370) 

DB) ** AIR 1918 Cal 605 (607) (DB) *• 

1964) 1 Ker LR 363 ** AIR 19: 0 Andh 

^ra 174 (175) ** (3958) 1 Andh WR 400 
(DB). (If the mortgagor has made the 
payment vhthout any express directions 
it is open to the creditor to appropriate 
it either towards principal or interest 
but thS: appropriation should be made 
kno%vn to the debtor by the creditor.) 


(0) Monies received by creditor on be- 
half of debtor must be credited as on 
the dates received for the current inter- 
est and principal. (1887) 9 All 7J^ 

(719)= 14 Ind App 142 (PC) AIR 

1946 PC 145 (150) •* AIR 1922 PC 233 
(234)= 48 Ind App 150= 44 Mad 570 *♦ 
air 1950 FC 38 (44)= 1949 FCR 537 ** 
ILR (1953) 3 Raj 318 (328) (DB) *• AIR 
1952 Ajmer 27 ( 28) ** AIR 1952 Pat 453 

(454) (DB). 

( 7 ) Decree providing for interest — 
The rule that in the absence of any ap- 
propriation by the debtor the creditor 
may appropriate a payment first to- 
Wds toterest appUes. AIR 1918 Cal 
^5 (607) (DB) •• AIR 1923 Pat 322 (324) 

(DB). 
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Section 60 — Note 6 (contd.) 

(8) Where interest due largely ex- 
ceeds -the amount paid towards liquida- 
tion of debt, the creditor can properly 
appropriate it towards interest. AIR 
1919 Cal 235 (240) (DB). 

(9) Creditor can be allowed to prepare 
his account so as to appropriate to- 
wards interest monies paid from time to 
time, though he did not appropriate 
them at the time when pa 3 rments were 
made. (1910) 7 Mad L Tim 199 (200). 

(10) Pa 3 nnent by debtor after dismis- 
sal of one claim and decree of another 
cannot be appropriated towards dis- 
missed claim. (1894) 7 CPLR 57 (58). 

(11) Two debts — One debt agreed to 
be liquidated by payment in kind — 
Payment in kind cannot be appropriat- 
ed towards the other debt. (1886) 13 
Cal 164 (168) (DB). 

(12) A joint deposit cannot be appro- 

priated towards the debt of one of the 
depositors. AIR 1928 Lah 316 (316) 

(DB). 

(13) The amount deposited for a spe- 
cial purpose cannot be regarded as a 
repajmient which the debtor at a subse- 
quent date may claim to appropriate to 
any other debt. AIR 1921 Nag 133 (134). 

(14) Explanation 1 of Section 8 of 
Madras Agriculturists Relief Act, 4 of 
1938 takes away the right of the credi- 
tor to appropriate payments towards in- 
terest unilaterally as he would other- 
wise be entitled to under Section 60 of 
the Contract Act. AIR 1953 Mad 458 
(460)= ILR (1953) Mad 295 (FB), 

[See also AIR 1960 Andh Pra 174 (175). 
(Explanation 1 to Sec. 8 of the Madras 
Agriculturists’ Relief Act relates only 
to the debts contracted on or before 
October 1932. Where the debt was of 
15th June 1952, the provision which has 
direct application is Section 13 and to 
that section there is no explanation 
similar to Section 8, curtailing the credi- 
tor’s right under Section 60 of the Con- 
tract Act. The creditor in such a case 
is therefore, free to deduct alleged sum 
in abatement of outstanding interest.) 
*• (1958) 1 Andh WR 480 (DB).] 

(15) In Section 13 of the Madras Agri- 
culturists Relief Act, 4 of 1938 the gene- 
ral law of appropriation has been de- 
parted and therefore in a case governed 
by that provision the creditor cannot in 
spite of the debtor’s omission to indicate 
any appropriation appropriate the pay- 
ment of the debtor towards interest ac- 
cording to the contract rate and in ex- 
cess of the rate specified by the sec- 
tion. AIR 1949 Mad 497 (499). 

(16) Debt contracted prior to 1st Octo- 

ber 1932 — Pa 3 nnents made by debtor 
without any direction for appropriaticai 
— Pajnnents not appropriated by credi- 
tor prior to 1st October 1937 — Sec- 

tion 8, Madr 2 is Agriculturists’ Relief Act 




(4 of 1938), applies for scaling down debt 
and wipes out all interest — Creditor 
cannot appropriate payment towards in- 
terest thereafter. AIR 1962 Andh Pra 
233 (234)= (1962) 1 Andh LT 132. 

(17) A, the agent of B, had to receive 
certain amounts of remuneration earned 
by him and there was also certain 
amoimt due by A to B under a c<wn- 
promise decree, B informed A that the 
remuneration earned by A had been ad- 
justed or appropriated towards his dues 
under the said compromise decree : 

Held, that B made the pa 3 rment of the 
debt due by him to A by legal and valid 
adjustment. AIR 1963 Mys 64 (66)= 48 
Mys LJ 901. 

7. Re-appropriation. — ( 1 ) So long as 

notice had not been given as to the ap- 
propriation of any amoimt to any parti- 
cular account, it is open to the credi- 
tor to alter it and make re-appropria- 
tion. AIR 1930 Mad 874 (878) = 53 Mad 
826 (DB) *• AIR . 1926 Mad 792 (795) 

(DB) •• AIR 1926 Pat 330 (333)= 5 Pat 
326. 

(2) An entry in the creditor’s books 
applying a particular debt does not con- 
stitute an election which will preclude 
the creditor from afterwards applying it 
to another debt unless the entry has been 
communicated to the debtor; once the 
election is made and communicated to 
the debtor it is . irrevocable. ILR (1950) 
1 Cal 578 (586) (DB) ** AIR 1926 Mad 
792 (795) (DB). 

(3) Money paid expressly for being ap- 
propriated for January Kist and ap- 
propriated as such — The appropria- 
tion cannot be altered subs^uently 
without the consent of paities. (1811) 
38 Cal 537 (541)= 38 Ind App 80 (PC). 

(4) Chitti debt and rent debt due from 
the person to the landlord — Pay- 
ment appropriated by landlord towards 
Chitti debt — Court holding that under 
Section 75, C. P. Tenancy Act the ap- 
propriation ought to have been towards 
rent dues — Held, new cause of action 
arose in respect of the Chitti debt as 
a result of the re-appropriation of the 
payment to the rent dues. AIR 1946 Nag 
130 (131). 

8. Proof of intention. — (1) Proof of 

intention as to how a payment was to 
be appropriated may be by circumstantial 
evidence. AIR 1943 Mad 236 (241)= ILR 
(1943) Mad 563. 

(2) Burden of proof is on the debtor 

who . alleges appropriation In a pEirtlcu- 
lar way. AIR 1927 PC 50 (51) AIR 
1915 Lah 248 (249) = 1915 Pun Re No. 24 
(DB) ** AIR 1966 J and K 64= 1966 

Kash LJ 212. 

(3) Account of creditor In which he 
pays In full interest due to him on date 
of settlement and applies balance to- 
wards principal is (dear indi<»tlon of 
intentloa to make appropriati(Hi towards 
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61. Application of payment where neither party appropriates. — Where 
neither party makes any appropriation the payment shall be applied in discharge 
of the debts in order of time, whether they are or are not barred by the law in 
force for the time being as to the limitation of suits. If the debts are of equal 
standing, the payment shall be appbed in discharge of each proportionably. 

Section 60 — Note 8 (contd.) (7) Creditor advancing several sums 

Interest in first place. AIR 1916 Mad at different times — Debtor making part 
1196 (1201). payment not intimating towards which 


(4) Whether payment made by debtor 
is for a particular debt or all debts is 
a question of fact. 1966 All LJ 588 = 
ILR (1966) 2 All 382. 

9 . Appropriation to save limitation. — 

(1) The creditor may appropriate pay- 
ments towards debts which could other- 
wise be barred by limitation. AIR 1933 
Pat 267 (268) (DB) *• AIR 1925 Cal 937 
(939). 

(2) Limitation is not saved by the 
mere appropriation by the creditor un- 
less the debtor’s intention to save limi- 
tation is also proved. AIR 1919 Lah 288 
(289)= 10 Lah 750 (DB) ** 1966 All LJ 
588= ILR (1966) 2 All 382. (Circum- 
stances leading to inference that pay- 
ment by debtor Is made towards all the 
debts in a series of debts — Limitation 
for each of the debts extended by such 
payment.) 

(3) Customer making payments to 
trader from time to time without direc- 
tions as against what item it ought to 
be credited — Trader cannot credit it 
towards the entire balance due up-to 
date so as to save limitation. AIR 1921 
All 325 (325). 

(4) Where, with respect to goods sold 
at different dates, no fixed period of cre- 
dit was agreed upon and a payment 
within meaning of Section 20. Limita- 
tion Act (1908) was made towards the 
account, the creditor was entitled to 
appropriate It towards all the items 
which were outstanding on the date of 
payment and it would give fresh limita- 
tion to items which were not barred by 
limitation on the date of that payment. 
AIR 1961 Raj 154 (156)= 1959 Raj LW 
166. 

(5) Goods supplied from time to time 

— Payments made from time to time ap- 
propriated in the order of time of deli- 
veries — Suit for balance due — Arti- 
cle 52 of Limitation Act (1908), applies 

— If date corresponding to the delivery 
and the date of subsequent deliveries 
which remain unadjusted, fall within 
period of limitation, claim for corres- 
ponding amounts will be in time. AIR 
1961 Mad 388 (390)= (1961) 1 Mad LJ 
288. 

(6) It is always open to the parties to 
consolidate the various debts and 
treat them as one transaction. If debw 
are so consolidated and payment is made 
thereafter. It would extend the penod 
of limitation for the entire loan. ILK 
(1960) 10 Raj 43. 


debt payment is to be appropriated — 
Creditor in his option appropriating 
payment towards all outstanding debts 
— Section 20, Limitation Act. gives 
fresh period of limitation for all debts 
provided debts were not barred by limi- 
tation at the date of pajmient. 1961 
Jab LJ 144. 

Section 61 — Note 1 

(1) The application of Section 61 is al- 
ways subject to the condition that the 
parties have indicated no intention in- 
consistent with its application. AIR 

1914 Bom 290 (291) = 38 Bom 255 (DB). 

(2) "Where neither party makes any 

appropriation, payments are to be ap- 
plied in the discharge of debts in order 
of time. (1924) 78 Ind Cas 910 (911) 

(Pat) ** AIR 1956 Pat 522 (525) (DB) •* 
AIR 1942 Oudh 311 (312) (DB) ** AIR 

1915 All 378 (379, 380)= 37 All 649 (DB) 
*• (1970-1971) 6 Mad HCR 32 (33) (DB). 

[But see AIR 1922 Nag 219 (221).] 

(3) Payments made from time to time 
by the judgment-debtor towards an in- 
stalment decree must be held to have 
been made towards the instalments as 
they fell due, when there is >io indi- 
cation of any intention that payment 
would be appropriated towards a parti- 
cular instalment. AIR 1956 Pat 522 
(525) (DB) •* 1965 Pun LR (Suppl) 86. 
(Time-barred instalments — Payments 
can be appropriated towards satisfac- 
tion of those instalments.) 

(4) Suit for recovery of money due on 
mortgages — Plaintiff as lawyer of de- 
fendant in another case recovering sum 
of money towards refund of Court-fee to 
defendant and also withdrawing from 
time to time sums towards pension bill 
of defendant — Plaintiff failing to prove 
existence of any debt towards which he 
could appropriate money received by 
him On defendant’s behalf — Held, that 
plaintiff not being entitled to benefit 
of Section 60 and there being no other 
debt proved before Court, total amount 
received by plaintiff was to be applied 
in part satisfaction of the plaintiff’s 
claim in suit under Section 61. AIR 1954 
Orissa 130 (131)= ILR (1954) Cut 199. 

(5) The Court should, in the absence 
of any appropriation by the debtor or 
creditor, direct that the payment should 
be applied in discharge of the debts in 
order of time if there be such, and if 
they are all of the same date, in dis- 
charge of each of such debts proportion- 
ately. AIR 1935 All 221 (228)= 57 AU 



696 [S 62] 


[The Indian] Oonfaract Act, 1879 


Contracts which need not be performed 


62. Effect of novation, rescissioi^ and alteration of contracb-^If die parties 
to a contract agree to substitute a new contract for or to rescind or alter it; 
the original contract need not be performed.* 


Illustrations 

(a) A owes money to B under a contract It is agreed between A, B and G that 
B shall thenceforth accept G as his debtor, instead of A. The old debt of A to B is 
at an end, and a new debt from G to B has been contracted. 


Section 61 — Note 1 (contd.) 

605 (FB) ** AIR 1937 All 1 (2) = 58 
All 791 (FB) ** AIR 1916 Pat 326 (327, 
328)= 1 Pat L Jour 474 (DB) *• 1959 
Ker LR 654= 1959 Ker LT 677= 1959 
Ker LJ 753 = AIR 1960 Ker 90 (90) 
(DB). (Court should wait till creditor 
has exercised his right to appropriate 
payment to particular debt.) 

(6) Successive advances by creditor 
and successive payments by debtor — 
Each item of debt if unpaid becomes 
time-barred on expiry of three years — 
Balance outstanding in favour of credit 
tor is not considered to consist of the 
oldest items of debts — Each payment 
ought to be appropriated towards the 
oldest then outstanding debt. AIR 1940 
Pat 52 (53, 54) (DB). 

(7) Payments by some debtors towards 
joint debt can be appropriated in 
order of time towards barred debt even 
though all debtors did not concur In 
making payment. AIR 1918 Cal 802 
(803). 

(8) Money received without any defi- 

nite appropriation as to principal or In- 
terest must first be applied in payment 
of interest and then in payment of the 
capital. AIR 1922 PC 233 (234)= 48 

Ind App 150= 44 Mad 570 ** AIR 1941 
Lah 386 (389)= ILR (1941) Lah 740 (PB). 
(AIR 1938 Lah 289= ILR (1938) Lah 403, 
Overruled.) *♦ AIR 1951 Pat 453 (454) 
(DB) ** AIR 1936 All 712 (715) (DB) ** 
AIR 1928 Lah 901 (901) •* AIR 1923 
Oudh 123 (138) = 25 Oudh Cas 349. 

(9) Where creditor has not appropriat- 
ed in taking accounts, debt which does 
not carry interest should rank last. 
(1913) 17 Cal WN 25 (35). 

(10) Where the creditor treats the ac- 
count as a running account, it is as- 
sumed as a matter of law that the pay- 
ments would go towards the earlier 
items in the account. AIR 1933 Pat 267 
(268). 

(11) In running account payments 
within three years can be treated as 
appropriated to the satisfaction of ear- 
lier time-barred advances. AIR 1923 
Bom 82 (83)= 47 Bom 128. 

(12) Rule of appropriation under t^ 
section does not apply to fiduciary rela^ 
tion — Executor de son tort cannot 
therefore remit any debt due to be nefl» 
ciary and ^ve preference to his own 


debt. AIR 1935 Cal 39 (60, 61) = 61 Cal 
711 (DB). 

(13) Where a customer has executed a 
mortgage to secure floating balance of 
account to certain limit and there is 
overdrawing above this limit, and re- 
payments are made by the customer, the 
presumed intention should be to apply 
the payments in discharge of unsecured 
items in order of date in priority to the 
secured items. AIR 1948 Pat 18 (23) = 26 
Pat 231 (DB). 

(14) Income-tax officer is not a Court 
nor can he have any right under S. 61 
of the Contract Act to make any appro- 
priation. AIR 1952 All 514 (515) (DB). 

(15) R\inning account — • No indica- 
tion in accounts or in suit that pay- 
ments were to be appropriated to parti- 
cular items of cre^t ^ Creditor can 
set off payments even against tiqie- 
barred items. AIR 1966 J and K 64 
(67)= 1966 Kash LJ 212. 

(16) Suit for arrears of salary =- 
Court finding that contract of service 
had expired on 1-10-1951 but that the 
plaintiff having continued to serve was 
entitled to reasonable compensation 
under Section 70 for subsequent period 

— No evidence to show that amoimts 
paid by defendant had been appropriat- 
ed before institution of suit towards 
com^nsStlon payable under Section 70 

— Held, that the amounts ^ould be ap- 
propriated to the earlier debt, namely, 
the salary payable upto 1-10-1951. 
(1962) 3 Guj LR 149. 

(17) Where the defendant owed money 
to the plaintiffs on two khatas and in 
a suit brought on the basis of those kha- 
tas, the only dispute In respect of cer- 
tain payment made by the defendant to 
the plaintiffs was as to the khata towards 
which the payment was made, and there 
was no dispute as to appropriation, Sjw- 
tion 61 does not come Into play. 1959 
Raj LW 451= ILR (1959) 9 Raj 1144. 

SECTION 62 — SYNOPSIS 

1. **If the parties a oontraot agree.” 

2. Novation of contract Effect. 

3. ninstrative cases. 

4. Novatioo by sabetitutlon of new 

party. 

5. Cross contracts. 

6. Agreement to snbstttiite te fatne. 

7. Seetlon 62. whether api^M after 

breach of orloliial oontraote 
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(b) A owes B 10,000 rupees. A enters into an arrangement with B, and givevS B a 
mortgage of his (A's) estate for 5,000 rupees in place of the debt of 10.000 rupees. 
Hiis is a new contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract B owes C 1,000 rupees. B orders A 
to cre^t C with 1,000 rupees in his books, but C does not assent to the arrangonHJnt. 
B still owes C 1,000 rupees, and no new contract has b<'en entered into. 

[®] See the Specific Relief Act, 1963 (47 of 1963), S. 18 (c): Evidencxj Act 1872 Cl 
of 1872), S. 92 and Registration Act 1908 (16 of 1908), S. 49. 


Section 62 — Synopsis (contd.) 

8. Invalid novation — Effect. 

9 . Negotiable instrument invalid — 

Whether plaintiff can fall back on 
original consideration. 

10. Alteration of documents — Effect. 

11. Consideration under Section G2. 

12. Burden of proof 

13. Limitation. 

1. ^If the parties to a contract 
agree.” — (l) Parties are not in a position 
to avoid a contract under Section 62 
without the other side’s consent. AIR 
1935 Bom 225 (227) (DB) ** AIR 1949 FC 
211 ( 216 )= 1949 FCR 379 ** 1949 Bur 
LR (SC) 46 (51). 

(2) A contract Is concluded when in 
the mind of each contracting party there 
Is a consensus ad idem and a modification 
or revocation of the contract requires a 
like consensus. AIR 1925 PC 232 (232). 

(3) No legal novation or modification 
of an existing contract is created in a 
case where one party proposes the nova- 
tion but the other party accepts the pro 
IKDsal in a qualified manner. AIR 1915 
Oudh 31 (53) (DB). 

(4) Rights under leases granted al- 
ready cannot be affected except by 
agreement by lessee. AIR 1920 PC 136 
(138). 

(5) Where a party to a contract repu- 
diates the contract it is not effective till 
It is accepted by the other party and 
rights imder the contract are not given 
up but retained. AIR 1953 Trav-Co 161 
(165) (DB) *• (1962) 66 Cal WN 29. (Re- 
pudiatlon mxist be bilateral act of agree- 
ment between parties.) 

(6) Where there Is no mutual agree- 

ment among all the parties to substitute 
a new contract for the old contract 
there cannot be a novation. (1958) 60 
Pun LR 42 (44) •• AIR 1966 Ker 303 
(305)= 1966 Ker LT 1145 (DB) •* AIR 
1960 Punj 549 (552)= 62 Pim LR 703 

(DB). (A mutual abandonment, cancel- 
lation or rescission must be clearly ex- 
pressed. In absence of any express or 
Implied terms, conduct of parties Is a 
fairly safe guide.) 

(7) One party to a contract cannot 
unilaterally alter the terms of the con- 
tract. AIR 1957 Punj 140 (141)= ILR 
(1057) Punj 1165. 

(8) A party to a contract is not en- 
tlued In law to cancel a concluded eon- 


tract imilaterally. AIR 1958 Ker 195 

( 201 ). 

(9) There Is nothing repugnant to the 
law of contract to have as one of the 
express terms of the contract itself that 
it will be alterable at the instance of 
one party alone. AIR 1950 Cal 232 (235). 

(10) A party to a contract cannot 
transfer his liability thereunder with- 
out the consent of the other party and 
such liabilities can only be transferred 
by a tripartite agreement which in such 
cases will amount to novation. AIR 
1969 Cal 238 (244). (AIR 1962 SC 18t0, 
FoU.) 

2. Novation of contract — Effect. — (1) 
Section 62 deals with novation of con- 
tract. It comes into operation when a 
new contract is substituted for the con- 
tract in existence. AIR 1957 Pat 408 
(412). 

(2) A contract will be said to be res- 
cinded by another between the same 
parties when the latter is inconsistent 
with or renders impossible the perform- 
ance of the former. AIR 1957 Andh Pra 
784 (789). 

(3) In a novation there must be im- 
mediate and present substitution of 
another contract, and there is no true 
novation, if the liability under the origi- 
nal contract is not extinguished by the 
new contract and if there is reversion 
to the old contract. AIR 1956 Madii B 
25 (27)= ILR (1950) Madh B 13 (DB) ** 
AIR 1954 Nag 142 (147. 148)= ILR (1953) 
Nag 746 (DB). 

(4) Essence of novation Mes not in 
the dissimilarity of the terms between 
the two contracts but in the intention 
of the parties to supersede tlie old by 
the new. AIR 1957 Andh Pra 784 (787) 
*♦ AIR 1945 Oudh 29 (30) (DB) *♦ AIR 
1936 Nag 37 (38, 40)= 31 Nag LR (Sup) 
154 *• AIR 1935 Oudh 366 (369) ** AIR 
1925 Mad 1260 (1261) (DB) ** 1883 All 
WN 254 (255). 

[See also AIR 1942 Bom 15 (16)= ILR 
(1942) Bom 101.1 

(5) A collateral agreement must be, in 
every sense a complete legal contract 
and the effect must be to vary or add 
to the terms of the contract. Such col- 
lateral agreements are viewed with sus- 
picion and so must be proved strictly. 
The terms of the agreement and also 
the animus contrahendi on the psut of 
aD the parties must be established clear- 
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ly. No laxity in this respect would be 

allowed. AIR 1945 PC 144 (145). 

(6) (Per majority, Sarkar, J., Contra.) 
An arbitration clause is a collateral 
term of a contract as distinguished from 
its substantive terms; but none the less 
it is an integral part of it. It is not 
because the arbitration clause survives, 
but because it does not put an end to 
their liability to pay damages for any 
breach of the contract*. The contract 
is still in existence for certain purposes. 
But where the dispute is whether the 
said contract is void ab initio, the arbi- 
tration clause cannot operate on that 
dispute for its operative force depends 
upon the existence of the contract and 
its validity. So too, if the dispute is 
whether the contract is wholly super- 
seded or not by a new contract between 
the parties, such a dispute must fall out- 
side . the arbitration clause, for, if it is 
superseded, the arbitration clause falls 
with it. AIR 1959 SC 1362 (1368, 1370) » 
(1960) 1 SCR 493= 1961 Aodh LT 20. 

(7) If after a contract is concluded and 
its terms settled further negotiations are 
started with regard to new matters, 
that would not prevent full effect being 
given to the contract already existing, 
unless it is established as a fact that 
the contract was rescinded or varied 
with the consent of both the parties or 
that both parties treated it as incom- 
plete and inconclusive. AIR 1949 FG 211 
(216)= 1949 FCR 379. 

(8) Whether there is a novation or not 
depends on the intention of parties. One 
should look to the substance and not 
to mere form. AIR 1927 Cal 538 (542) 
(DB) ** AIR 1957 Andh Pra 784 (789) 
** AIR 1947 Cal 294 (299) = ILR (1947) 
1 Cal 101 •* ILR (1946) 1 Cal 543 (551) 
(DB). 

(9) Whether the parties intended the 
substitution of a new contract depends 
upon the circumstances of each case. 
AIR 1944 Oudh 63 (64, 65) ♦» AIR 1942 
Cal 87 (90)= ILR (1941) 2 Cal 237 (DB). 

(10) The question whether a creditor 
of two or more persons has released 
one of them and converted the 
others into his sole debtors by what is 
called novation is a question of inten- 
tion. To succeed on this groimd what 
debtor has to prove is conduct incon- 
sistent with the continuance of his liabi- 
lity, from which conduct an agreement 
to release him may be inferred. 1949 
Bur LR (SC) 46 (52). 

(11) Under Section 62, it is not always 
necessary to prove that a new con- 
tract has been substituted; it Is enough 
if an alteration in the original contract 
is proved. Consequently, where an in- 
staunent bond is actually executed by 
the debtor after striking of the balance 
on the bahi account, the terms of the 
original contract are varied, and this 


variation will be sufficient to absolve 
the debtor from the performance of the 
original contract. The creditor cannot, 
therefore, fall back upon the original 
contract and cannot sue thereon. AIR 

1935 Lah 897 (898). 

(12) Whether there has been a mere 

variation of terms or abandonment de- 
pends upon the facts of each particular 
case and is often not easy to determine 
but the following test may be applied, 
viz., that in the first case (variation) 
there are no such executory claiises in 
the second agreement as would enable 
one to sue upon that alone if the first 
did not exist; in the second (rescission) 
one could sue on the second arrange- 
ment alone, and the first contract is 
got rid of either by express words to 
that effect, or because, the second deal- 
ing with the same subject-matter as the 
fi^, but in a different way, it is im- 
possible that the two should be both 
I>erformed. AIR 1935 Cal 347 (353, 

354)= 62 Cal 175 (DB). 

(13) Parties must rescind the prior 
contract altogether in order that there 
may be valid novation; if there is no 
such intention, there is no substitution 
and original contract is available. AIR 
1928 Mad 1201 (1203)= 52 Mad 465 (DB) 
*• (1874) 1 Ind App 241 (263) (PC) •• 
AIR 1958 Pat 162 (164) •* AIR 1956 Raj 
12 (13)= ILR (1955) 5 Raj 85 (DB) •• 
AIR 1941 Rang 37 (39, 40)= 1940 Rang 
LR 603 (DB) *• AIR 1940 Pat 121 (124) 
(DB) ** AIR 1938 Lah 757 (758) •• AIR 

1936 Lah 51 (53) (DB) •• AIR 1923 Nag 
213 (213, 214) • AIR 1920 Cal 143 (149) = 
46 Cal 534 ♦* (1908) 4 Low Bur Rul 365 
(366, 367) (DB) *• AIR 1966 Pat 466 
(405)= 1960 BLJR 224 (DB). 

[See also AIR 1939 Pat 323 (328).] 


(14) Mere alteration or modification ef 
the terms of a contract does not amount 
to its rescission. The modifications are 
read into and become part and parcel of 
the original contract. The original temM 
also continue to be part of the cwrtract 
and are not rescind^ or supersedw^ex- 
cept in so far as they are incoiwistent 
with the modifications. AIR 1955 Cal 

65 (67). 

(15) When a contract is novated t^re 
is a fresh contract coming into erist- 

ence, directly, or by 
In place of the original cratra^ 
AIR 1925 Pat 228 (236) (DB) ATO 1955 
Cal 65 (67) ** AIR 1953 Cal 642 (644L 

(16) There is implied rescission of con- 
tract when new and inconsistent «>n- 
tract is agreed upon regardingsame 
ject-matter between same par^. 

1917 Cal 52 (62) (PB) •* ATO 1955 
(67) *• AIR 1916 Cal 136 (146)= 43 Cal 

790 (DB). 

(17) Where parties enter into a con- 
tract, which, if vedid, would haw the 
effect, by implication, of rescinding a 
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Section 62 — Note 2 (contd.) 
former contract, and it turns out that 
the second transaction cannot operate as 
the parties intended, it does not have 
the effect, by implication, of affecting 
their rights in respect to the former 
transaction. AIR 1958 Raj 303 (304) — 
ILR (1958) 8 Raj 617. 

(18) In order to constitute novation, 
there must be a new contract and not 
merely a new agreement, i.e., there must 
be a new enforceable agreement. AIR 
1946 Nag 260 (261)= ILR (1946) Nag 500 
*• AIR 1957 Andh Pra 784 (787) •* AIR 
1963 Pat 131 (135). 

(19) After the novation, if the subse. 

quent contract is enforceable, that will 
govern the relationship of the parties 
and the obligor will stand relieved of 
his prior obligation. AIR 1954 Trav-Co 
419 (421)= ILR (1954) Trav-Co 93 (DB) 
*« AIR 1938 PC 67 (69)= 65 Ind App 

66= ILR (1938) 2 Cal 72= 32 Sind LR 
374 ** (1914) 41 Ind App 142 (146) (PC) 
•• (1874) 1 Ind App 124 (142) (PC) •• 
AIR 1958 All 313 (316) ** AIR 1958 All 
26 (27) •• AIR 1955 Pepsu 122 (124) (DB) 
•• AIR 1953 Cal 642 (644) •• AIR 1951 
Ajmer 66 (67, 68) •• AIR 1937 Cal 57 
(58) (DB) •• AIR 1936 Rang 396 (397, 
398) (DB) •• AIR 1934 All 246 (248) (DB) 
•• AIR 1934 Lah 128 (129) (DB) ** AIR 
1029 Sind 49 (49) (DB) •* AIR 1925 Sind 
144 (147)= 26 Sind LR 335 AIR 1923 
Oudh 3 (4)= 26 Oudh Cas 201 ** AIR 
1917 Bom 262 (264) •* AIR 1915 Mad 
254 (256) (DB) ** AIR 1914 Lah 88 (88) 
** (1902) 6 Cal WN 905 (910, 911) (DB) 

AIR 1966 Madh Pra 313 (316)= 1966 
MPLJ 659 (DB). 

[See also AIR 1942 Cal 45 (46)= ILR 
(1941) 2 Cal 103 *• AIR 1921 Low Bur 
44 (46)= 11 Low Bur Rul 137 (DB).3 

(20) If a contract is clear and unambi- 
guous, its true effect cannot be chang- 
ed merely by the course of conduct ad- 
opted by the parties in acting under it. 
Such conduct, if it is clear and unambi- 
guous, may in certain events raise the 
inference that the parties have agreed 
to modify their contract, but short of 
that such conduct cannot have the effect 
of changing the operation of an unambi- 
guous agreement, though it might pos- 
sibly, in special cases, support along 
with other appropriate evidence, a 
claim for rectification. AIR 1938 PC 26 
(29). 

3. Illustrative cases. — (1) A balance 

signed by the defendant which states as 
payable a rate of interest different from 
the rate usually charged in the previ- 
ous accounts, amounts to a new con- 
tract which can form the basis of a 
suit. AIR 1915 Lah 402 (402)= 1915 Pun 
Re No. 42 (DB) ** (1909) 32 Mad 284 
(288) (DB). 

(2) Voluntary payment of interest at 
a higher rate, without consideration is 


not a novation. (1867) 11 Moo Ind App 
129 (137) (PC). 

(3) Where a contract is performed but 
payment thereunder is not finally made; 
variation in the rates of contract can be 
made. ILR (1966) 1 Punj 49 (DB). 

(4) Renewal of a debt does not ipso 
facto extinguish the security which a 
person has unless such renewal is ac- 
companied by a fresh contract giving 
fresh security. AIR 1915 Mad 137 (143) 
•* (1913) 35 All 211 (225)= 40 Ind App 
105 (PC). 

(5) Surety for treasurer renewed thrice 
— Old bonds not returned — Treasurer 
found guilty of defalcation — Surety is 
liable on all bonds — Renewal of bonds 
was no novation. (1872) 4 Moo Ind App 
86 (88) (PC). 

(6) A renewed bill or promissory note 
for debt giving time to the debtor in 
consideration of increased interest does 
not operate as novation. AIR 1927 Cal 538 
(542) (DB). 

(7) A pronote renewing a promise to 
pay the debt due under a former pro- 
note wipes out the old debt and creates 
a new liability and Court need not en- 
quire into the old transaction unless 
where the debt acknowledged is barred 
by time so as to exclude the application 
of Section 19, Limitation Act. AIR 1929 
All 980 (983)= 52 All 169 (DB). 

(8) Where after a contract is conclud- 
ed the promisor makes a suggestion to 
the promisee that he should in view of 
certain difficulties cancel his contract at 
par and receive back his advance and 
that suggestion is accepted by the offeree 
it constitutes a second contract between 
the parties. AIR 1952 Mys 111 (113). 

(9) Agreement to give time for the 
payment of money due under a pro- 
note is operative in India. AIR 1917 
Mad 539 (540)= 39 Mad 129 (FB). 

[See however 1960 Raj LW 129. (Pro- 
mi^ory note — Subsequent arrangement 
giving facilities to debtor in making 
payments — There is no novation of 
contract and on failure of debtor to 
avail himself of facilities, creditor can 
file suit upon original promissory note.)] 

(10) The binding nature of the agree- 
ment as to the extension of the time for 
performance is established by the gene- 
ral law of contract — Section 62 does 
not prohibit such an agreement. AIR 
1959 Cal 472 (474) (DB). 

(11) Acknowledgment of existing debt 

does not change nature of debt or ope- 
rate to create a new debt. (1891) 14 

Mad 258 (262)= 18 Ind App 37 (PC) •* 
AIR 1942 Pat 170 (174) (DB) *• AIR 

1939 Pat 323 (328) (DB) *♦ AIR 1933 Lah 
174 (175) *• AIR 1932 Oudh 49 (50)= 7 
Luck 313 (DB) •* AIR 1920 Nag 244 
(244). 

[See also AIR 1929 Oudh 529 (529) 

(DB).] 
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(12) Accounts settled between parties 
and certain sums acknowledged by de- 
fendant and entry made in plaintiff’s 
accoimt books of defendants’ agreement 
to pay with interest — Case held to be 
one of novation. AIR 1931 Oudh 97 
(98) ** AIR 1952 Vindh Pra 58 (61). 

(13) Where there is an existing debt, 
and the payment of it is secured by a 
deed intended to operate as a mortgage, 
there is no novation wiping out the pre- 
existing personal liability of debtor. 
AIR 1926 Cal 318 (318). 

(14) Taking a bill of exchange or a 
promissory note on account of a pre- 
existing debt does not operate as a dis- 
charge in the absence of intention to 
tliat eilect. It operates only as a condi- 
tional payment and if the promissory 
note is dishonoured, then the origin^ 
debt is revived and the original rights 
are restored to the promisee. AIR 1963 
Mad 16 (17)= (1962) 2 Mad LJ 518. 

(15) When mortgagor agreed to accept 
part of the mortgage money by a cer- 
tain period and actually accepted it after 
that period there is no new con- 
tract at the time of the acceptance of 
the part amount but there is merely an 
acquiescence in the late payment. AIR 
1924 Pat 825 (829) (DB). 

(16) Where mortgagee releases a part 
of mortgaged property, there is no ques- 
tion of new agreement or contract be- 
tween mortgagee and mortgagor, and 
therefore no novation of contract of 
mortgage. AIR 1961 Punj 202 (203) « 
ILR (1960) 1 Piinj 679. 

(17) Lease by manager of joint fami- 
ly — Addition of coparcener’s name 
while getting it confirmed by widow of 
lessor on death of lessor does not oi>fr' 
rate as novation of lease. AIR 1925 
Mad 919 (921). 

(18) Where one person executed a 
bond for a debt due by another and 
afterwards came to a settlement that the 
latter should pay the debt by instal- 
ments, should execute mortgage for the 
balance and that default in payment 
should make the latter liable as before : 
lleid, that failure to carry on the settle- 
ment, though some of the instalments 
were paid, did not revive the former’s 
liability as it was absolved by the settle- 
ment subsequent to the bond. AIR 1933 
Lah 464 (465) (DB). 

(19) Where the plaintiffs entered into 
a contract with the defendants for the 
supply of liquor at stipulated rates for 
7 years, it is open to the parties to 
agree to an increase in the agreed rates 
at any time during the stipulated period 
even if the plaintiffs had supplied liquor 
for sometime and received payment at 
the original rates. AIR 1958 Madh Pra 
71 (75) 

(20) A mortg^i^e is essentially a 
plus a security nd can be d i sr. h a ig eo 


either by the i>ayment of the mortgage 
debt or by such other satisfaction as 
the mortgagee may by a novated agree- 
ment allow to the debtor. AIR 1954 Nag 
84 (89)= ILR (1953) Nag 797 (DB). 

(21) Certain persons mortgaging 6fl 
bi^as of land for Rs. 3500 — In settle- 
ment operations area found to be 91 
bighas — On statement of mortgagors 
and some of mortgagees mortgage shown 
to be for Rs. 3000 in favour of six per- 
sons in mutation entry — In absence 
of evidence that parties entered into a 
new contract, mutation entry held did 
not create any fresh mortgage. AIR 
1952 Pepsu 6 (7). 

(22) Where the defendant was hold- 
ing the properties for a particular period 
under a particular kanom document and 
after that period he was holding the 
properties under another kanom docu- 
ment executed by way of renewal, to 
such a case Section 62 has no applica- 
tion as there is no substitution or rescis- 
sion or alteration of the original con- 
tract. AIR 1954 Trav-Co 377 (378, 379). 

(23) Where the parties do not say 
anything at the time the hundies are 
executed as to whether they are intend- 
ed to operate as an absolute discharge 
of the debt or as a conditional payment 
only, the legal effect of the transaction Is 
that the original debt remains but the 
remedy for that debt stands suspended 
till the maturity of the instrument In 
the hands of the creditor. AIR 1956 Raj 
12 (14)= ILR (1955) 5 Raj 85 (DB). 


(24) It cannot be held that a contract 
for the repayment of a debt can never 
be discharged or substituted by a new 
contract involving the payment of a re- 
duced amount to the creditor in a speci- 
fied manner. Illustration (b) to Sec. 62 
clearly indicates that such a new co^ 
tract extingxiishes the old debt. Am 
1956 Madh B 25 (28)= ILR (1956) Madh 
B 13 (DB). . 

(^) Contract with Government of 
State of Bhopal— Candidature for elec- 
tion to Assemb^ of State of Madhya 
Pradesh after States’ reorganiMlJjm — 
Contract with Government of Bhopal 
was held to be novated statutorily to 
substitute for that State Jt^e Govern- 
ment of the State of M. P. Affi 1W9 
Madh Pra 58 (62)= 1958 
(Overruled another point in AiK iw* 

SC 1200.) 

(26) (Per majority, Sarkar, J.. ContraO 

— Where the clause in a 
express terms declares that the eariiCT 
contracts should be finally concluded m 
terms of the settlement and no paw 
will have any claim against the other, 
the substituted agreement gives a new 
cause of action and obliterate 
Her ones. AIR 1959 SC 186* (1867)= 
(1960) 1 SCR 493. „ . . ^ ^ 

(27) A motor insurance iwUcy 
contract of personal Indemnity cannot oe 
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assigned: when It is transferred, there is 
only a novation of the contract by 
which the original assured is released 
and a new assured is accepted. AIB 
1963 Madh Pra 164 (170)= 1963 MPLJ 
162 (DB). 

(28) A collateral or an earlier illegal 
contract cannot be the basis of an ac- 
tion In a Court of law after a novation 
of the contract as the novated contract 
would still continue to be Illegal or 
immoral. AIR 1963 Madh Pra 323 
(328)= 1963 MPLJ 325 (DB). 

(29) Parties can vary or substitute 

arbitration agreement by mutual con- 
tract. AIR 1963 Punj 165 (166)= ILR 

(1962) 2 Punj 468. 

(30) Pxirchase of goods from Mills on 
forward contracts — Agreement by pur- 
chaser with third parties for sale of 
those goods — Instructions to Mills to 
deliver goods to third parties — There 
was held no novation — Transaction be- 
tween purchaser and third parties 
amounted to separate sale. (1959) 10 
STC 560 (Andh Pra). 

(31) Agreement in favour of plaintiff 

to sell land for Rs. 8,000 — Proceedings 
before Revenue Court for according 
sanction — Plaintiff making offer at 
Rs. 12,000 — Defendant accepting — 

Plaintiff not paying — Sale in favour ot 
defendant 2 for Rs. 12,000 sanctioned — 
Suit by plaintiff for specific performance 
of agreement to sell at Rs. 8,000 — Held 
that there was novation of contract and 
that original contract did not subsist and 
that suit was incompetent. AIR 1960 
Mys 59 (63, 64)= 37 Mys LJ 358 (DB). 

(32) Contract to supply paddy — De- 
fendant's failure to supply the full quan- 
tity — Undertaking executed by mm 
to supply balance within specified date 
or refund proportionate part of price 
and commission already received by him 

—On further failure plaintiff suing on 
original contract to recover money paid 
for paddy not supplied — that as 

the suit was based on the original con- 
tract which was still alive and not on 
the new contract no question of nov^ 
tion arose in the case. (’6!) 27 Cut LT 
307. 

(S3) A contract entered into by an in- 
solvent, after the insolvency proceedings 
have been initiated but before he is 
^judged an insolvent. Is not per se 
void. Nor does Insolvency per se De- 
rate as rescission of a contract. ATR 
Andh Pra 299(301. 303)= (1964) 1 Andh 
LT 178 (DB). 

4. Novation by substitution of new 
party. — (1) To supersede a contract 
by another contract, all the parties to 
the first contract must be parties to 
the second contract. AIR 1925 Mad 261 
(263)— 48 Mad 693 (DB) •• AIR 1951 
Ra] 74 (76) (DB). 


(2) A person not a party to a novation 
is not discharged from his liability under 
the original contract. (1913) 21 Ind Cas 
222 (223) (DB) (Burma) 1903 Pun LR 
No. 80, p. 318 (319). 

(3) In each case the question is not 

only whether a new debtor lias ci- i 
sented to assume liability but whether 
the creditor has agreed to accept his 
liability in substitution of the liability 
of the original debtor. AIR 1942 Cal 
87 (90)= ILR (1941) 2 Cal 237 (DB* ** 
AIR 1944 Sind 205 (206, 207)= ILR 

(1944) Kar 208 (DB) •* (1903) 5 Bom LR 
617 (617) (DB). 

(4) An assignment of contract ti 
operative must amount to a novation, 
requiring the consent of the other party 
to the contract. (1892) 16 Bom 441 (44Bi. 

(5) If the promisor being requested 
the promisee, agrees to pay the debt to 
a third party, the original contract is re- 
placed by a new one and th original 
promisee cannot enforce his claim 
against the promisor. The substituted 
contract is supported on this considera- 
tion namely, the original promisee’s for- 
bearance to demand the p; v nie i' from 
the promisor. AIR 1925 Nag 66 (68). 

(6) If a landlord came to know aUer 
the execution of the kabuliyat that t've 
tenant had allowed his brother an in- 
terest in the tenancy, that would i* -t 
amount to novation. (19121 16 Ca‘ L 
Jour 271 (278) (DB). 

(7) Defendant purchasing all property 
of plaintiff's debtor and agreeing to pay 
plaintiff's debt out of consideration — 
Simultaneous agreement between plnin- 
tiir and defendant, latter admitting and 
accepting liability — Plaintiff held en- 
titled to decree against purchaser. ATK 
1914 Cal 129 (132)= 41 Cal 137 (DB). 

(8) A contract by the purchaser of a 
property to pay the whole or part of the 
consideration retained by him for pay- 
ment to the vendor’s creditors can bo 
enforced by the latter. though they 
were not parties to the contract. Basis 
of liability is not novation but i)ur. 
chaser in that case becomes a trustee 
for vendor’s creditors. AIR 1918 Cal 941 
(941) (DB). 

(9) In a suit by A against B and C 
the plaint averred that certain amount 
was due to A from B and that C had 
undertaken to make the payment. It 
was alleged that C had intimated this 
fact to A but , subsequently C withdrew 
his undertaking to pay to A as B had 
failed to pay him. Held that there was 
no novation within Section 62. All that 
C did was to assume responsibility to 
A on b^alf of B and that later on C 
resiled from this undertaking. AIR 19,33 
Lah 335 (335). 

(10) To determine, whether an Incom- 
ing partner becomes liable to an exist- 
ing creditor of the firm, two questions 
have to be answered. Firstly whether 
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the new firm has assumed the liability 
to pay the debt, secondly, whether the 
creditor has agreed to accept the new 
firm as his debtor and to discharge the 
old partnership from its liability. A 
creditor cannot rely merely on agree- 
ment between the partners inter se. He 
must prove novation of contract. AIR 
1957 Mad 8 (12) (DB). 


(11) Where the original debtor is given 
up by the creditor and another person 
undertakes the liability for a portion of 
the debt and executes a hypothecation 
bond, the case is one of novation and 
the debt cannot be said to have been 
renewed, included or merged in the 
hypothecation bond. AIR 1951 Trav-Co 
182 (182) (DB). 


(12) A had contracted with B that 
he (A) shall give his daughter in mar- 
riage to B, and received Rs. 3,900 from 
the latter by way of consideration for 
that marriage. Later on A refused to 
perform the marriage and B called a 
Panchayat. As a result of the decision 
of the Panchayat, A was required to 
deposit Rs. 3900 with the panchayat on 
the understanding that the money would 
be returned to A if he performs the 
marriage of his daughter with B and 
that otherwise the money would be paid 
to B. Rs. 3265 out of Rs. 3900 were paid 
in cash to the Panchayat and for 
635 A executed a promissory note in 
favour of E as representing the Pan- 
chayat. Held, that it was a case M 
novation of contract. 1946 Jaipur LR 
84 (88) (DB). 


(13) In every case where with the 
consent of the creditor another debtor 
is substituted for the origin^ deWor 
there is in effect assignment of liability. 
The new debtor would be an assignee of 
the original debtor so long as the iden- 
tity of debt is maintained. AIR 1956 B^d 
364 (367) = ILR (1956) Mad 837 (DB). 


5. Cross contracts. — (1) In “cross con- 
tracts” the second contract does not ope- 
rate to extinguish the first contract com- 
pletely nor is it effective as a novation. 
The two contracts are distinct and sepa- 
rate and intention ot parties oiUy to pay 
differences does not ext inguish 
AIR 1925 Sind 144 (148) = 20 Sind LR 

335. 


(2) Where there are two contracts one 
for sale and the other for purch^ for 
the same amount of the same class of 
goods, e. g., one hundred bales of cotton 
for settlement on the day, to 

obvious intention of the parties .is^thw 
the contracts should not ^ 
according to their terms but ^uld he 
treated as balancing ea^ 

such a case, generally speaking pi- 
ties Intended that^toe cojitra^ ^ 
be cancelled and that In Jtc^^the 
ting contracts, there shall be a 


contracts under which one party has 
to pay and the other to receive on the 
due date the difference and neilher party 
is to insist on the original contract 
being carried out according to their 
terms. The Court may readily infey 
such a fresh contract, either ftom the 
terms of the instructions for the second 
contracts in referring to an intention to 
close the first contract, or from the 
manner in which the contracts have 
been dealt with in the books, e. g., by 
treating the first two contracts as can- 
celled, and replaced by a liability to pay 
or a right to receive the difference, or 
by other sufficient evidence. But, the 
liability to pay or receive the difference 
on the contracts would only arise, in 
the absence of agreement to the contrary, 
on the day fixed for the performance of 
the original contracts. AIR 1934 Bom 91 
(92) (DB). 

6. Agreement to substitute in future.— 

(1) In order to operate as a novation 
under Section 62 the new contract must 
involve present supersession or extin- 
guishment of the liability arising imder 
the old contract. A mere agreement be- 
tween the parties to effect such a super- 
session or extinguishment at a future 
date cannot constitute novation. AIR 
1928 Nag 289 (289, 290) •• AIR 1936 Lah 
476 (477) •• AIR 1929 AU 503 (503) « 

51 All 799 (DB). 


[See also AIR 1967 Andh Pra 44 (46) 
(1965) 2 Andh WR 468 (DB). (By A 
subsequent agreement, parties agreeing 
that on payment of certain amount hy 
the fixed date, plaintiff would cancel 
and return the previous promissory note 
execute by defendant — Mere execu- 
tion of agreement would not put an 
end to liability of defendant under piP- 
missory note — Actual payment, as sti- 
pulated, would constitute accord .and 
satisfaction.) *• AIR 1939 Nag 224 (2M) 
= ILR (1941) Nag 464 •* 1888 ,Pun Re 
No. 66, p. 167 (169) (DB).] 


7. Section 62, whether applies ^ter 
breach of original contract. — (1) Sec- 
don 62 contemplates that the oriffjaai 
x>ntract suteists and that the parties 
tiave agreed to replace it by a *^ew wn- 
kract. If there is a breach of the orlgmg 

contract Section 62 does P®* 

L916 Mad 823 (824) (DB) •• AIR 1953 
Cal 642 (644) •• AIR 1942 Cal 87^) - 
[LR (1941) 2 Cal 237 (DB) •• AIR 1M9 
Rang 413 (415) •• (1888) 15 Cal 319 (325) 

also (1936) 83 Cal 194 (201, 292)J 

[See however AIR 1946 .148 (150) 

B ILR (1946) Nag 36 (DB)J . 

[But s^ AIR 1922 Mad 314 (315. .316) 

B 45 Mad 180 (DB).l 
(2) Section applies not only to 
plete substitution of wntrart of. Jo »- 
Session of contract but also to^t^tt^ 
or variation of contract, (1908) 1 Mys 
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LJ 69 = 13 Law Rep 62 (DB) •• 1966 
Raj LW 580 = ILR (1967) 17 Raj 517. 

(3) Where the original contract has not 
been substituted by a new contract nor 
has it been rescinded or altered, but is 
still in existence and enforceable, Sec- 
tion 62 does not apply. 1959 All WR 
(HC) 644 = 1959 All LJ 789. 

(4) If after a breach of contract parties 
enter into a new contract to settle the 
amount of damages suffered in the 
breach of old contract, cause of action 
on the old contract is wiped out and 
the plaintiff can only sue on later con- 
tract. AIR 1923 All 518 (519) = 45 All 
472 (DB) ** AIR 1923 Nag 332 (333). 

(5) The effect of non-payment of the 
mortgage money within the stipulated 
period is merely to furnish a cause of 
action to the mortgagee to sue on the 
mortgage; the mortgage remains in 
force so long as it is not discharged 
and until this is done, it can be substi- 
tuted by a new contract. AIR 1939 Pat 
477 (488). 

8 . Invalid novation — Effect, — (1) 
Novation means the wiping out of the 
original contract as well as the creation 
of a new valid contract. If the new 
agreement is invalid it cannot serve as 
novation, and the original contract con- 
tinues unless the rights thereunder are 
expressly abandoned. AIR 1925 Nag 26 
(26, 27, 28) *• AIR 1916 PC 68 (70) = 
44 Ind App 60 = 39 All 178 ** .^R 
1957 Andh Pra 784 (787) ** AIR 1957 
Him Pra 11 (14) •* AIR 1955 Madh B 
49 (56) = ILR (1954) Madh B 237 (DB) 
•* AIR 1955 Nag 306 (311) = ILR (1956) 
Nag 10 (DB) ** AIR 1954 Nag 142 (148) 
•* AIR 1949 Nag 5 (8) = ILR (1948) 
Nag 913 **AIR 1946 Nag 260 ( 281) « 
ILR (1946) Nag 500 *• AIR 1941 
772 (779) = ILR (1942) Mad 95 (FB) 
** AIR 1937 Lah 816 (818) •* AIR 1937 
Nag 104 (104) = ILR (1937) Nag 353 
•* AIR 1930 Lah 985 (989) = 12, 

239 (DB) *• AIR 1928 Mad 1201 (1203) 
= 52 Mad 465 (DB) ** AIR 1927 Nag 
83 (84) *• AIR 1921 Lah 80 (80, 81) = 
2 Lah 323 (DB) *• AIR 1920 Mad 352 
1353) (DB) *• (1912) 14 Bom LB 26 (29) 
(DB) •* (1910) 6 Nag LR 164 (166, 167). 

(2) Where plaintiff sued defendant for 
a certain amount for which the deien- 
dant had executed a sarkhat bearing 
an unobliterated one-anna stamp 
there was no promise to pay contained 
In the sarkhat, but there w^ only an 
acknowledgment that a certain amount 
had b4^n borrowed: Held, that u tne 
plaintiff was able to prove aliunde by 
oral evidence that the defendant had 
the money then he was entitled to a 
decree. AIR 1927 AU 503 (504). 

(3) When an oral agreement is 
sequently embodied in a deed uner^i^ 
able due to improper stamp, the creditor 


cannot fall back on the oral agreement, 
AIR 1939 Lah 266 (267) (DB). 

(4) To effect novation, contract sub- 
stituted must be capable of enforce- 
ment in law. (1912) 16 Cal L Jour 264 
(268) (DB). 

[See also AIR 1930 Pat 442 (450) = 
10 Pat 63 (DB).3 

9. Negotiable instrument invalid — 
Whether plaintiff can fall back on ori- 
ginal consideration. — (1) Where there 
is a pre-existing debt or liability and a 
promissory note or bill of exchange is 
passed in respect of it the plaintiff can 
fall back on the original consideration 
if for any reason the new contract fails. 
AIR 1933 Pat 575 (576) = 12 Pat 862 
(FB) •• AIR 1958 Andh Pra 713 (716) 
= ILR (1957) Andh Pra 429 ** AIR 
1954 Orissa 124 (125) = ILR (1954) Cut 
46 (DB) •• AIR 1931 Nag 113 (115) = 27 
Nag LR 56 •* AIR 1928 Mad 1238 
(1243) (DB) ** (1912) 8 Nag LR 7 (8, 
9) ** 1903 Pun Re No 7 p. 26 (28) ** 
1897 Pun Re No. 71 p. 326 (328) =** AIR 
1969 Pat no (111) = 1969 BLJR 812 (DB) 
•• AIR 1959 Orissa 176 (176) = ILR 
(1958) Cut 176. (Where plaintiff sues 
on a defective handnote, the handnote 
failing, he is entitled to sue on the 
loan itself, but he cannot do so without 
amending the plaint. AIR 1932 Pat 324 
Rel. on.) 

(2) The execution of a promissory 

note in satisfaction of a debt does not 
necessarily mean that original debt is 
extinguished but the note may operate 
as a substitute for that debt and the 
original debt is kept in abeyance pend- 
ing the discharge or otherwise of the 
promissory note. It is however cer- 
tainly open to parties to treat the ori- 
ginal debt as discharged and substitute 
therefor the obligation under the pro- 
missory note. AIR 1923 Mad 317 (318) = 
46 Mad 415 (DB) *• AIR 1928 Lah 424 
(425) *• (1911) 9 Ind Cas 896 (897) 

(Sind). 

(3) The giving of a hundi in payment 
of the price of goods sold operates as 
a payment, only If the hundi is honour- 
ed and that if the himdl is dishonour- 
ed the right to sue on the original cause 
of action is revived; but if another 
hundi is substituted, it would operate 
as discharge of the first one only if the 
new contract could be legally enforced 
falling which the plaintiff can fall back 
On the first hundi. AIR 1922 Lah 56 
(57). 

(4) Renewed promissory note inadmis- 
sible in evidence for want of proper 
stamp — Plaintiff can fall back on old 
note. AIR 1931 All 560 (562) (DB). 

(5) The following views are held as 
regards the question as to whether 
where the giving of a bill of exchange 
or a promissory note Is contempora- 
neous with the loan the plaintiff can 
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sue for the original debt if the new 

contract fails. 

(a) "V^en a loan has been granted pn 
the security of a negotiable in- 
strument, there is no cause of 
action independent of the negoti- 
able instrument itself and when 
that negotiable instrument is inad- 
missible in evidence the suit must 
fail. AIR 1927 Lah 89 (90) (DB) ** 
AIR 1958 Andh Pra 713 (716) 
AIR 1935 Mad 23 (24) = 58 Mad 
261 (DB) ** AIR 1926 Pat 432 
(432). 


(b) Where money is lent and at the 
same time a promissory note is 
given therefor the creditor can 
sue for the money due as on the 
original contract of loan. AIR 
1925 Rang 37 (38) *• AIR 1945 Cal 
268 (275) (DB) ** AIR 1927 Mad 
378 (378) ** AIR 1927 Rang 159 
(160) (DB) ** AIR 1926 Mad 1148 
(1150). 

(c) The question depends on the 
facts and circumstances of each 


case. The instrument may be 
given only as a collateral security 
or conditional payment. If the 
obligation to pay is proved to 
exist independently of the instru- 
ment the plaintiff can sue the 
defendant. AIR 1936 Nag 225 (228) 
(DB) ♦* AIR 1929 All 254 (256) = 
51 All 530 (DB) ** AIR 1928 All 
371 (376) = 50 All 839 (SB) •* 
AIR 1927 Bom 437 (437, 438) ♦* 
AIR 1923 All 529 (530) (DB) *• 
AIR 1921 Pat 317 (318) (DB) ** 
AIR 1921 Sind 80 (81) = 15 Sind 
LR 135 (DB). 

10. Alteration of documents — Effect 
— (1) The rule relating to the effect of 
material alterations in a deed is that, 
if an alteration (by erasure, interlinea- 
tion or otherwise is made in a mater^l 
part of a deed after its execution, by 
or with the consent of any party there- 
to or person entitled thereunder, but 
without the consent of the party or 
parties liable thereunder, the deed is 
thereby made void. AIR ,1940 PC 160 
(163) => lliR (1940) AU 625=ILR (1940) 
Kar (PC) 287 = 67 Ind App 318 •* AIR 
1958 Pat 211 (216) = 37 Pat 88 *♦ AIR 
1957 Andh Pra 784 (788) *• 1950 Trav- 
Co LR 377 (383) ** AIR 1947 Nag 145 
(153) = ILR (1946) Nag 796 (DB) ** 
1948 Bur LR (HC) 722 (724) •• AIR 1936 
Lah 1016 (1018) AIR 1933 All 4« 

(449) (DB) ** 1966 Raj LW 466 — ILR 
(1966) 16 Raj 651. 

(2) The deed materially altered no 
longer continues the same deed and no 
person can maintain an action upon it. 
AIR 1943 All 24 (25) =* ILR (1942) ^ 
938 (DB) •* AIR 1954 Madh B 31 (32) 
•* Abl 1940 Pat 245 (248, 247) (DB) * 
AIR 1933 CJal 196 (197) •• AIR 1959 
Andh Pra 696 (599). 


(3) Any material alteration in an In.* 
stniment even with the consent of the 
parties vacates the orl^al Instrument 
and makes it a new instrument. AIR 
1919 Low Bur 45 (46) •• 1964 Ker U 
536 = 1964 Ker LT 455. (Variation in 
terms of agreement — Agreement rais- 
ing rent and fixing term of lease 
amounts to new lease.) 


(41 Where the alteration makes no 
material change as regards the rights 
of the parties, the party is entitled to 
sue on the Instrument. AIR 1939 Cal 
181 (182) •* AIR 1945 Lah 177 (179) 
(DB) *• AIR 1939 Lah 486 (487, 488) •• 
AIR 1936 Lah 659 (659). 

(See also AIR 1934 Lah 543 (544) 
(DB).] 

(5) In order to decide whether altera- 
tion in a dociunent is materl^ It has 
to be seen whether alteration in ques- 
tion varies rights, liabilities, or legal 
position of the parties, or it otherwise 
varies the legal effect of the instrument, 
or it reduces to certainty some provi- 
sion which was imascertained and as 
such void. 1966 Raj LW 391 » ILR 
(1966) 16 Raj 768. 


(6) Where there has been a material 
alteration in the document, which is 
fraudulent, the courts will not allow the 
plaint to be amended and the plaintiff 
to fall back on the orl^al cause of 
action but where the alteration, though 
material is innocent and the plaint is 
based on the original cause of action as 
well as on the altered document the 
claim, if properly proved, can be al- 
lowed on the original cause of action, 
AIR 1930 Bom 66 (68). 


(7) An alteration made in good fal^ 
to carry out the original Intention of 
the parties does not vitiate the instru- 
ment. AIR 1945 Lah 177 (179) (DB) ** 
AIR 1957 Trav-Co 189 (192) « ILR 
(1956) Trav-Co 998. 

(8) The defendant executed a mort- 
gage bond to the plaintiff in 1919. Subse- 
quent to this, a simple bond was exe- 
cuted in 1922 for the balance, t^n 
owing under the bond of 1919. Tm 
plaintiff sued on the bond of 19^™ 
the suit was dismissed on the grouna 
that the plaintiff had materially ^te^ 
the terms of the bond. The platom 
then sued on the original bond of 19i^ 
Held that the execution of the poM 
of 1922 was a novation of the contr^ 
embodied In the bond of 1919, md tM 
fact that the plaintiff had, by 

sSt; rendered the bond^of 1222 inj^d 
could not have the effect of 
the mortgage bond of 1919 aiyi w 
suit was, therefore, not maintainable, 
AIR 1931 All 325 (326) (DB). 

(9) Suit on hand-note — H^d-note 
found tampered — No cause .of^^ 
Independexray of hand-not e — Djcre^ 
held, cannot be awarded even If t«e 
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defendant admits the debt. AIR 1937 
Pat 572 (573, 575) = 16 Pat 527 (DB). 

(10) No decree can be given on any 
previous oral agreement. AIR 1923 Lah 
626 (629). 

(11) Existence of subsequent oral 
agreement to modify contract may .be 
proved — Contract between A and B 
— Despatch of letter and telegram by A 
to B to delete arbitration clause — No 
response from B — A is bound by arbi- 
tration agreement. (1966) 70 Cal WN 
199. 

(12) Any alteration or interpolation 
appearing on the face of a document is 
presumed, in the absence of evidence to 
the contrary to have been made before 
the execution of the deed. The burden 
of proving that the interpolation was 
made later on would lie upon the con- 
testing executant, more particularly 
when the deed was registered with the 
interpolation in question already in it. 
AIR 1945 Lah 177 (179) (DB). 

iBut see 1963 Ker LT 241.] 

(13) A contract note, relating to cer- 
tain shares, was originally drawTi in the 
plaintiff’s favour. He requested the de- 
fendant. a share-broker, to delete his 
name from the note, so far as certain 
.<;hares were concerned, and to substitute 
for it the name of another person H. 
A fresh contract note relating to these 
shares, was made out in the name of 
H, and sent to him by the defendant. 
The defendant admitted this, but main, 
tained that the transactions relating to 
these shares were entered into by him 
not for H, but for the plaintiff, and that 
the plaintiff was liable in respect of 
them; Held, that the onus rested on the 
defendant of showing that despite the 
altered terms of the contract note, the 
plaintiff remained liable to him in res- 
pect of the transactions in the shares, 
and that the Court would require very 
.strong evidence to discharge that onus. 
AIR 1935 PC 93 (94). 

11. Consideration under Section 62. — 

(1) Section 62 does not require any fur- 
ther consideration for the validity of 
the substituted contract than the put- 
ting an end to the obligation under the 
original contract. AIR 1918 Mad 297 
(299) (DB) ** AIR 1943 PC 147 (153) = 
ILR (1944) Kar (PC) 85 •• AIR 1957 
Pat 408 (412) ** AIR 1956 Madh B 25 
(27) (DB) AIR 1942 Cal 87 (90) *= 
ILR (1941) 2 Cal 237 (DB) •• AIR 1931 
l^d 200 (202). 

(2) Plaintiff Oled a suit for Rs. 810 
Def^idants pleaded a reference to 
arbitration, imder which award was 
made for paypnent of Rs. 400 with an- 
nual, instalments of Bs. 50 — Held, set- 
tlem6nt of a dispute was a valid consi- 

[Vol. 8.3 3 A. M. 45 


(>2 applied. AIR 

1934 Lah 163 (1) (163). 

promise by a creditor, 
made at the request of his debtor, to 
foi bear from suing him is regarded as 

and is of no effect. 

121 (123) = 1914 Pun Re 

^^1^- S®ftion 63, Contract Act, would be 
applicable only if it were merely a 
case of an extension of time. Where a 
mortgagee not only gives further time 
to the mortgagor but enters into a new 
contract for the transfer of property in 
pai^ent of the outstanding mortgage 
debt, there is a substituted contract and 
Section 63 has no application. Such 
a case is governed by Section 62. and 
the agreement would not be binding if 
it is not supported by consideration. AIR 
1931 All 589 (592) (DB) '**■ AIR 1953 

Cal 642 (644) AIR 1966 Madh Pra 
313 (317) = 1966 MPLJ 659 (DB). 

12. Burden of proof. — (1) When a 
party wants to make .out a case of nova- 
tion, he should plead the necessary facts 
to found novation, and state what was 
the original contract and in what way 
it has been replaced by a new contract. 
^R 1941 Nag 100 (102) = ILR (1941) 

^g 144 (DB) ** AIR 1939 Pat 477 (486) 
(DB), 

. (2) Burden of proof of the fact that 
there has been by consent of parties, a 
departure from the terms of the ori- 
ginal contract is on the person assert- 

62®cai tvT (dII = 

(3) Where a plea of novation of con- 
tract IS not pleaded either in written 
st^ement or in evidence adduced on 

it cannot be allow- 

argument in appeal. 
AIR 1963 Pat 131 (132). 

13. Limitation, — (i) Novation of con- 
tract gives ^ a fresh and independent 
cause of action, and limitation begins to 
run from the day on which new pro- 
mise is broken. AIR 1925 Oudh 632 
(632) = 29 Oudh Cas 24. 

SECTION 63 — SYNOPSIS 

1. Applicability and scope. 

2. “Promisee.” 

3. “Dispense with or remit.” 

4. Extension of time. 

5. “May accept instead of it any 

satisfaction.” 

6. Necessity for consideration. 

7. Evidence. 

8. Composition with creditors. 

1. Applicability and scope. — (1) Sec- 
tion 63 constitutes a wide departure 
from the principles of the English Com- 
mon law and those principles cannot 
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promise made to him, or may extend the time for such performance,® or may 
accept instead of it any satisfaction which he thinks fit.f 

Illustrations 

(a) A promises to paint a picture for B, B afterwards forbids him to do so. A 
IS no longer bound to perform the promise. 

(b) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of the 
whole debt, 2,000 rupees paid at the time and place at which the 5,000 rupees were 
payable. The whole debt is discharged. 

(c) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts them, in 
satisfaction of his claim on A. This payment is a discharge of the whole claim.l 

(d) A owes B, under a contract, a sum of money, the amount of which has not 
been ascertained. A, without ascertaining the amount, gives to B, and B, in satisfaction 
thereof, accepts, the sum of 2,000 rupees. This is a discharge of the whole debt what- 
ever may be its amount. 


(e) A owes B 2,000 rupees, and is also indebted to other creditors. A makes an 
arrangement with his creditors, including B, to pay them a § [composition] of ei^t 
annas in the rupee upon their respective demands. Payment to B of 1,000 rupees is a 
discharge of B’s demand. 


[®] But see Section 135. 

[t See Section 44 supra. 

I See Section 41 supra. 

§] Substituted for "compensation” by the Amending Act, 1891 (12 of 1891), S. 2 and 
Sch. II. 


Section 63 — Note 1 (contd.) 
be relied on to interpret the section. 
AIR 1946 Bom 1 (6) (DB) AIR 1942 
Cal 87 (91) = ILR (1941) 2 Cal 237 
(DB) ** AIR 1933 Bom 245 (250) (DB). 

[See also AIR 1958 Ker 290 (297) = 
1958 Ker LT 233. (The doctrine of quasi- 
estoppel evolved in England goes no 
further than Section 63 and therefore 
there is no occasion to borrow it.)] 

(2) Pre-existing agreement, as under 
the English law, is not necessary for the 
promisee to do any of the acts mention- 
ed in this section. AIR 1928 PC 99 (102) 
= 9 Lah 510 = 55 Ind App 154. (28 
Bom 66 (71. 72), Overruled.) *• AIR 1957 
Pat 408 (412) (DB) ** AIR 1949 All 440 
(442) (DB) ** AIR 1948 Sind 91 (93) = 
ILR (1947) Kar 182 (DB) AIR 1943 
Cal 181 (184) = ILR (1943) 1 Cal 101 
(DB). 

(3) Section 63 does not apply to the 
case of a substituted contract. AIR 1931 
All 589 (591, 592) (DB) •* AIR 1931 Mad 
636 (638, 639) = 54 Mad 889 (DB). 

(4) Section 63 does not apply where 
the parties stand in the position of 
decree-holder and judgment-debtor. AIR 
1914 Cal 697 (700) (DB). 

(5) Agreement made after breach of 
contract may be enforced. AIR 1946 Nag 
148 (150) = ILR (1946) Nag 36 (DB) 

AIR 1929 Sind 153 (153) =» 23 Sind 
LR 294 (DB). 

(6) Section 63, Contract Act, has 
nothing to do with the interpretation of 
Section 92 of the Evidence Act. AIR 
1930 All 721 (723) = 53 All 157 (FB). 

(7) Section 55, Presidency Towns In- 
solvency Act. overrides Section 63, Con- 


tract Act, in insolvency matters. AIR 
1935 Mad 1009 (1011) = 58 Mad 702. 

(8) Relinquishment of estate under 
Section 19, Sind Encumbered Estates 
Act — Revival of claims even assuming 
all of them revive, cannot be always in 
their original character — Revival is 
subject to Section 63. AIR 1948 Sind 91 
(94) = ILR (1947) Kar 182 (DB). 

2. ‘‘Promisee’’. — (1) Suit on pro- 
missory notes executed by defendants’ 
father and their separated brother . — ’ 
Father dying pendente lite — Defen- 
dants also impleaded and decrees ob- 
tained — Defendants executing promis- 
sory note in consideration of the plain- 
tiff not executing the decrees or filing 
suit against them and agreeing to make 
over decrees to defendants — Subsequent 
notice rescinding agreement as defen- 
dants failed to pay — Held, he could not 
do so, so long as the decree was in force 
and capable of execution and that he 
was not a promisee within the meaning 
of this section to take advantage of it. 
AIR 1935 Bom 225 (227) (DB). 

3. “Dispense with or remit,” — 
Promisee is not bound to accept 
performance of a contract. (1921) 3 Lan 
L Jour .141 (144) (DB). 

(2) A claim which arises, not oiU of 
any promise, cannot be claimed to haw 
been remitted or dispensed with. Al« 
1944 Nag 122 (123) = ILR (1944) Nag 
327. 

(3) Dispensation should be by a volun- 
tary conscious effort. Mere omission to 
assert does not amount to dispensation 
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Section 63 — Note 3 (contd.) 
of the performance — Even negligence 
does not amount to it. AIR 1946 Bom 
489 (476) *• (1968) 9 Guj LR 164 = ILR 
(1967) Guj 1159. 

(4) Actual remission and not mere 
agreement to remit is permitted by the 
section, AIR 1929 Mad 794 (799) = 53 
Mad 127 (DB). 


(5) Conditional remission is not en- 
forceable under the section. AIR 1915 
Mad 1144 (1145) (DB). 

(6) A notice to promisor that, if he 
did not perform a certain act the con- 
tract will be cancelled, does not operate 
as a rescission of the contract. AIR 1929 
Nag 321 (324) = 26 Nag LR 88 (DB). 

(7) Promisor or his assignee, though 
not party to agreement, can take benelit 
of release. AIR 1931 Bom 123 (124) (DB). 
(Release in favour of one member of 
firm operates as absolute release in 
favour of the firm.) 

(8) Remission by person on verge ol 
insolvency, without consideration is not 
operative against Official Receiver — 
Section 53, Provincial Insolvency Act, in- 
validates it. AIR 1940 Mad 737 (738) 
(DB) •• AIR 1963 SC 250 (254) =» (1963) 
2 SCR 168. (A owing large sum of 
money to B — C offering to pay B a 
lesser sum in full satisfaction of B s 
claim on A — Acceptance by B — B 
cannot recover balance from A after 
receiving payment in full satisfaction.) 


(9) No suit lies for the recovery of 
the amount remitted when a remission 
had been made and communicated by 
the creditor to the debtor. (1911) 9 Ind 
Cas 763 (764) (Mad). (19 Mad 391, Foil.) 

(10) A remission in praesenti which 
is suspended until a cer^in 

event occurs is valid. AIR 1952 Mad 675 

(677, 678). 


(11) A remission of a debt in prae- 
senti whether in whole or in part, 
which is not a mere promise to remit 
in the future, is valid. AIR 1947 Mad 
414 (415). 

(12) Where A makes a proposal to B 
that the latter should reduce his claim 
and B accepts the proposal and reduces 
his claim, the compromise falls wrHun 
Section 63. AIR 1948 Sind 91 (93) (DB). 

(13) An agreement for supply of 
electricity was entered into between 
the Government and a Company with 
a certain guarantee clause. During the 
winding up proceedings, the Govern- 
ment gave an assurance to the provi- 
sional liquidator not to enforce the 
guarantee clause. Subsequently Govern- 
ment made a claim, b^ed on the guaran- 
tee clause against the liquidator. Held 
that Government’s claim could not be 
sustained taking into consideration the 
conduct and surrounding circumstances. 
AIR 1948 PC 159 (163). 


(14) The promisee is the State — 
Sureties in criminal case — By transfer 
of a case it cannot be said that the 
promisee has dispensed with the per- 
formance of the promise. AIR 1960 All 
419 (420) = I960 Cri LJ 873. 

4. Extension of time. — (1) There 
must be mutual agreement between the 
buyer and the seller for extension of 
time. Unilateral act to extend time by 
promisee of his own accord for his own 
benefit is of no consequence. Agree- 
ment to extend time need not necessari- 
ly be reduced to writing. AIR 1958 SC 
512 (517) ** ILR (1949) 2 Cal 530 (535) 
** AIK 1947 Sind 141 (143) - ILR 

(1946) Kar 331 (DB) ♦* AIR 1923 Lah 
117 (119) (DB) ** AIR 1914 Mad 573 
(574) = 37 Mad 412 (DB) ** 1968 MPLJ 
438 (DB) ** AIR 1959 Cal 472 (474) 

(DB). 

(2) Party choosing contract as broken, 
and resale ordered — Promisee post- 
poning the date of resale for want of 
bidders — There is no extension of 
time and Section 63 does not apply. AIR 
1933 Mad 704 (706). 

(3) A creditor can extend the time 
under Section 63 even after expiry of 
time for performance. AIR 1931 All 589 
(592) (DB). 

(4) Mere forbearance to sue or to give 
notice of rescission does not amount to 
an extension of time for the perform- 
ance of a contract. Extension can be 
granted only at the request of the pro- 
misor. Nor does negligence result in ex- 
tension of time. AIR 1946 Bom 1 (5): 
ILR (1946) Bom 218 (DB) *• 1968 MPLJ 
438 (DB) ** ILR (1960) Mys 1079. 

(5) Ultimate agreement to extend 
time — Gaps, between intervening agree- 
ments to extend time since the expiry of 
date in the original contract — The 
gaps are of no importance — Final 
agreement to extend time alone is 
necessary under the section. AIR 1946 
Bom 429 (432) (DB). 

(6) Written agreement, collateral to 
promissory note, postponing time for 
payment is valid and enforceable. AIR 
1917 Mad 539 (540) = 39 Mad 129 (FB). 

(7) Calculation of damages for breach 
of contract, where time has been ex- 
tended, is to be made from date of ex- 
tension and not from original date. AIR 
1922 PC 178 USO) = 48 Ind App 175 
= 43 All 257 ** AIR 1943 Bom 229 (235) 
** AIR 1959 Cal 472 (474) (DB). 

(8) By mere extension of time for de- 
livery, the contract does not necessarily 
become a new contract, but the pro- 
misee gets certain rights under Section 
63. Contract Act. AIR 1914 Cal 294 (296) 
= 41 Cal 35. 

(9) It is always open to a party to 
forbear from insistence ,on the perform- 
ance of contract by due date but the 
forbearing party is not entitled to fix 
a date of his own accord which will 
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Section 63 — Note 4 (contd.) 
benefit to it and put the other party to 
disadv'atitage. AIR 1957 Pat 506 (596) 
= 36 Pat 633 (DB). 

5. ‘‘May accept instead of it any satis- 
faction.” — ( 1 ) Promisee may accept 
any satisfaction, but until the satisfac- 
tion agreed upon remains executory, the 
original cause of action is not discharg- 
ed — But where the promisee accepted 
the promise itself in satisfaction, the 
original cause of action is immediately 
discharged. AIR 1946 Nag 148 (150) = 
ILR (1946) Nag 36 (DB) ** AIR 1957 
Assam 133 (135) (DB) (1922) 65 Ind 
Cas 812 (813) (DB) (Pat) (1908) 4 Low 
Bur Rul 365 (367) ** (1838) 15 Cal 319 
(326. 327) (DB) ** AIR 1960 Pat 259 
(260) = 1959 BLJR 651 (DB). (Plaintifl 
entering Into contract for supply of 
goods by paying advance — PlaintifT ac- 
cepting back advance on cancellation of 
contract and placing another order for 
supply of goods — PlaintilT. held, to 
have dispensed with the first contract.) 

(2) Accord and satisfaction imply an 
agreement to take the money, in satis- 
faction of the claim, in respect of which 
it is sent, which must be evident from 
an actual agreement between the parties 
or from the conduct of one of the parties. 
Therefore, mere retaining of the money 
sent by promisor does not imply satis- 
faction. AIR 1922 All 461 (463) = 44 All 
718 (DB) AIR 1968 Bom 294 (298) = 
69 Bom LR 843 ** AIR 1965 Cal 541 
(545) ** AIR 1963 Pat 152 (153) = 1963 
BLJR 455 (DB). (Whether or not the 
money is taken in satisfaction is a ques- 
tion of fact to be determined keeping in 
view all the circumstances of the case.) 

AIR 1962 Cai 166 (167. 168) = 65 

Cal WN 754 (DB) ** AIR 1961 Pat 37 
(39) (DB). 

[But see AIR I960 Pat 30 (31) ** AIR 
1960 All 544 (545) = 1960 All LJ 152.] 

(3) Before a party can be said to ac- 
cept something other than the perform- 
ance stipulated for, in satisfaction of 
the contract it should be open to him to 
refuse such satisfaction and to insist on 
performance of the contract in accor- 
dance with its terms. ILR (1937) 1 Cal 
757 (763). 

(4) The fact that remission was made 
under an oral agreement will not pre- 
vent the discharge taking effect under 
Section 63, independently of such agree- 
ment, which is not illegal. (1903) 26 
Mad 195 (196). 

[See however (1966) 2 Andh LT 198.1 

(5) Agreement to accept a further 
part payment, in addition to the one 
made at the time, in full satisfaction is 
valid. (1913) 20 Ind Cas 544 (545, 546) 
(DB) (Oudh). 

(6) Promissory note taken to , reim- 
burse loss on breach of contract for 
sale — Receipt for one of the payments 


under it stating that whole amount is 
recoverable if not paid within a parti- 
cular time — Held there was no agree- 
ment reviving original cause of action. 
AIR 1931 Rang 189 (190). 


(7) Agreement to sell property in 
satisfaction of debt may operate as a 
discharge of the debt if that is the in- 
tention of parties. AIR 1944 Mad 218 
(220) = ILR (1944) Mad 742 (DB). 

(8) Where a creditor discharges a 
person from his liability under a pro- 
note, directing the debtor to apply the 
sum for a particular purpose the dis- 
charge operates as a discharge of the 
note. AIR 1921 Cal 480 (481) (DB). 

(9) The accord and satisfaction dis 
charges the causes of action for breaches 
of contract already committed. Where 
the accord and satisfaction is by sub 
stituted agreement it is a question of 
construction of that agreement whether 
it also extinguishes all pre-existing 
rights and obligations and totally dis- 
charges the original contract. AIR 1953 
Cal 642 (645). 

(10) Antecedent contracts cannot be 
looked into when parties have entered 
into a new contract superseding the 
former. (1968) 2 Andh LT 240 (244) = 
(1969) 2 Andh WR 33 (DB). 


(11) Contract that debtor should sell 
and creditor should accept .any property 
in satisfaction of the debt may operate 
in any of the three ways, viz., (1) the 
contract by itself may operate as an ab- 
solute discharge or (2) as a conditional 
discharge or (3) it may be an indepen- 
dent transaction in the sense that it 
does not affect rights and obligations of 
the creditor and debtor respectively 
till the sale is actually completed. In 
which of these ways the contract is to 
have operation will depend upon the 
intention of the parties to be gathered 
from their conduct and surrounding cir- 
cumstances. AIR 1956 Madh B 25 (28) 
= ILR (1956) Madh B 13 (DB) •* AIR 
1961 Cal 620 (625) = ILR (1962) 1 Cal 
118. (If, however, all the dispute m 
respect of original contract contaming 
arbitration clause are not settled and 
some remain still outstanding, the con- 
tract is still alive with the arbitration 
clause. But the arbitration clai^e is 
alive only in respect of such dispiffe 
under the contract as has not 

tled.) *♦ AIR 1966 Madh Fra 313 (318) 
= 1966 MPLJ 659 (DB). 

(12) Where remission is made, which 
does not require any independent consi- 
deration It binds the promisor. 1908 Jab 
LJ 995. 

6. Necessity for consideration. — (1) In 
a case failing under S. 63 no fr^sh con- 
sideration is necessary. AIR 1957 *.^1 143 
(145) = ILR (1958) 1 All 407 •* AIR 1953 
Cal 642 (644) *♦ AIR 1949 All 440 (442) =» 
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64. Consequences of rescission of voidable contract.— When a person at 
whose option a contract is voidable rescinds it, the other party thereto need not 
perform any promise therein contained in which he is promisor. The partv 
rescinding a voidable contract shall, if he have received any benefit thereunder 
from another party to such contract, restore such benefit, so far as may be, to 
the person from whom it was received,* 

[•] See Section 75: but what is to happen if restitution be impossible is not staled. 


Section 63 — Note 6 (contd.) 

ILR (1949) All 735 (DB) AIR 1947 
Mad 414 (415) •* AIR 1946 Bom 469 
(476) ** AIR 1943 Cal . 181 (184) = ILR 
(1943) 1 Cal 101 (DB) ** AIR 1939 Rang 
84 (86) = 1938 Rang LR 660 (DB). (Held 
AIR 1928 Rang 144 = 6 Rang 191, im- 
pliedly overruled by AIR 1928 PC 99 — 
55 Ind App 154 = 9 Lah 510). ** 34 
Mad 156 (158) (DB) ** (1896) 20 Bom 
636 (644) (DB) •* (1896) 19 Mad 39B 

(403) *♦ AIR 1966 Madh Pra 313 (317) 
1966 MPLJ 659 (DB). 

l2) Where there is no actual dispensa 
tion or remission, but an agreement to 
remit in future, consideration is neces- 
sary for such agreement. AIR 1943 Cal 
181 (184) « ILR (1943) 1 Cal 101 (DB) 
•* AIR 1952 Mad 675 (677) ** AIR 19.39 
Mad 688 (689) (DB) ** AIR 1935 Rang 188 
(189) (DB) ** AIR 1965 Andh Pra 171 
(173) = (1964) 2 Andh LT 287 (DB). 

(3) Under S. 63 a fresh contract is a 
good consideration for dispensing with 
the performance of a previous contract. 
AIR 1958 Raj 10 (12) = ILR (1957) 7 
Raj 129 ** AIR 1958 Raj 10 (12) 
1958 Raj LW 169. (Fresh contract to pay 
time-barred debt.) 


7. Evidence. — (1) Though an agree- 
ment to extend time cannot be proved 
by oral evidence, where the mortgage is 
in writing satisfaction of part of the debt 
by payment and balance of remission 
can be proved by oral evidence. AIR 
1930 All 721 (723) = 53 All 157 (FB) •* 
AIR 1929 Mad 794 (797, 798) = 53 Mad 
127 (DBf. 

(2) Assignment of decree — Agree- 
ment reciting certain sum as considera- 
tion — Part of the amount sho^ as 
received was only paid — Suit for 
balance — Defendant should be allow- 
ed to prove orally, in rebuttal of his 
claim that the part not paid was never 
intended to be paid where the plaintiff 
is allowed to prove orally that only part 
was received. AIR 1926 Mad 35 (36) (DBj. 
(Reversing AIR 1925 Mad 660.) 

(3) Conduct of party may be evidence 
of waiver by a party of his rights under 
a contract. (1922) 64 Ind Cas 461 (469) 

iNag). 

(4) A mere debit entry .in the account 
of the bank does not necessarily amount 
to oayment unless factually proved. AIR 
WSTJ^sam 133 (137) (DB) •• AIR 1959 

Assam 162 (165) (DB). 

(5) Evidence can be given to prove 
that the contract was not to be acted 
upon but no evidence can be led to show 


that one or some of the terms of the 
agreement were not to be acted upon. 
It is, however, open to the parties to 
show that the promisee had dispensed 
with or remitted, wholly or in part the 
performance of the promise made to 
him. (1962) 3 Guj LR 149.' 

8. Composition with creditors. — (1) A 
composition is an arrangement between 
the compounding debtor and all or some 
of the creditors by which the creditors 
agree expressly or impliedly with the 
debtor and also with each other to ac- 
cept from the debtor lesser amounts in 
full satisfaction of the amounts due. AIR 
1938 Lah 769 (771. 772) (DB). 

(2) Composition deed — Every credi- 
tor need not execute deed — Signifying 
acquiescence by other means is suffi- 
cient — But he cannot simply stand by 
idly. AIR 1938 Mad 199 1201) (DB) 

AIR 1935 All 441 (442). 

(3) Defendant entering into composi- 
tion with creditors, including plaintiffs 
- - Plaintiffs’ general agent refusing to 
accept payment at composition rate — 
Other creditors paid at that rate — 
Plaintiffs’ firm cannot resile from the ar- 
rangement. AIR 1933 Oudh 361 (362) •• 
1960 MPLJ 742 -= 1960 Jab LJ 533. 

(4) As to discharge of surety^ when 
creditor compounds with, gives time to 
or agrees not to sue. principal debtor, 
see S. 135. 

(5) Where in a suit on promissory 
note, the parties accepted a particular 
mode of paying the debt before a 
deity by way of a compromise petition 
under Order 23. Rule 3 Civil P. C.. it 
was held that the same was binding 
and the defendant could not resile from 
it. AIR 1957 Andh Pra 69 (71). 

(6) The defendant having acknowledg- 
ed the debt, the creditors accepted pro 
rata distribution of proceeds from sale 
of certain properties. This amounts to 
substitution of new contract and compo- 
sition with .the creditor and therefore 
the creditor cannot maintain a suit on 
the original obligation. AIR 1956 Madh 
B 25 (29) = ILR (1956) Madh B 13 
(DB). 

SECTION 64 — SYNOPSIS 

1. Scope. 

2. .Contracts by minors and their 
guardians. 

3. Option to rescind. 

4. Restoration of benefits received. 

1. Scope. — (1) A party to a contract 
cannot both avoid the contract and re- 
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Section 64 — Note 1 (contd.) 
tain the benefit received under it. (1872) 
14 Moo Ind App 53 (65) (PC) ** AIR 
1943 PC 34 (38. 39) = ILR (1943) Kar 
PC 30 = ILR (1943) 2 Cal 213 = 70 Ind 
App 35 ** AIR 1922 Oudh 259 (263) ^ 
25 Oudh Cas 169 (DB). 

(2) The principle “one who seeks 

equity must do equity” applies to person 
seeking to set aside voidable transfer. 
AIR 1922 Cal 150 (151. 152) = 49 Cal 

911 (DB) AIR 1931 All 201 (202) = 52 
All 831 (DB). 

(3) When a voidable transaction is 
avoided, the avoidance is elTective not 
from that date but from the date of the 
original transaction itself. (1963) 29 Cut 
LT 137 = (1963) 5 Orissa JD 268. (AIR 
1932 PC 89 and AIR 1957 Mad 451, Rel. 
on.) 

(4) The principle on which Sections 
64 and 65 rest is not confined to cases 
expressly included in either of them 
and is that no man can at once treat the 
contract as avoided by him so as to 
resume the property which he parted 
with under it and at the same time 
keep the money or other advantage 
which he received under it. The rule is 
applied as a rule of equity and good 
conscience. AIR 1932 Mad 303 (305) (DB) 

AIR 1926 Mad 398 (400) (DB) ** AIR 
1922 Cal 150 (151. 152) = 49 Cal 911 

(DB) ** (1965) 1 Mad LJ 438 = ILR 

(1965) 1 Mad 167. 

(5) Section 55 shows that the con- 

tracts referred to therein are voidable. 
Therefore, Section 64 is not limited to 
contracts voidable under Section 19 or 
Section 19A. (1910) 33 Mad 375 (396) 

(DB). 

(6) Where a person agrees to advance 
monies to another ' from time to time 
upto a certain limit with object of fin- 
ancing litigation by latter, but fails or 
refuses to pay the full amount, he is 
nevertheless entitled under Section 64 
to a refund of the amount actually ad- 
vanced by him. AIR 1919 Mad 718 (728) 
(DB). 

(7) Neither Section 64 nor Section 74 
is applicable to a deposit, the stipulation 
for forfeiture of which in case of breach 
of contract is not .ae by way of penalty. 
AIR 1944 Mad 526 (527) = ILR (1945) 
Mad 269 (DB) ♦* 1958-2 Mad L Jour 
,528 (529) ** AIR 1955 Orissa 20 (23) 
(DB) ** AIR 1952 Cal 93 (98) *• (1947) 
52 Mys HCR 56 (67) (DB) ** (1958) 2 
Mad LJ 528. 

(8) Material facts were fraudulently 
concealed from the life insurance com- 
pany by the assured and so policy be- 
came void. The assured cannot recover 
the premiums paid even in absence of 
forfeiture clause. Sections 64 & 65 do not 
apply. AIR 1944 Mad 281 (283, 284) = 
ILR (1944) Mad 842 (DBl ** AIR 1962 
SC 814 (821) = 1962 Supp (2) SCR 571 


AIR 1962 Cal 625 (635) = 66 Cal WN 
774. 

(9) No equitable charge is created 
under Section 64 on the property in 
favour of the purchaser for the amount 
advanced by the purchaser spent by 
the vendor for discharging the incum- 
brances as Section 64 has nothing to 
do with the question of charge. AIR 
1927 Mad 204 (206). 

(10) Section 64 applies only to cases 
where the contract is voidable at the 
option of one party and therefore where 
a contract is rescinded by mutual con- 
sent the question of refund of moneys 
received by one of the parties from the 
other under the original contract does 
not fall under Section 64. AIR 1950 Cal 
236 (238) = ILR (1950) 2 Cal 158 ** AIR 
1959 Madh Pra 39 (42) = 1959 MPLJ 
74 (DB). 

(11) The principle of keeping alive 
can have application only when the con- 
tract is executory or where there is still 
something to be performed under the 
contract. It can have no application 
where time for performance has arriv- 
ed and there has been a breach. Even 
if the defendant contends that the plain- 
tifT is in breach, his only remedy is to 
counter-claim for damages and he can- 
not avoid the application of Section 64. 
(1965) 1 Mad LJ 438= ILR (1965) 1 Mad 
167. 

(12) Sections 64 and 65 do not refer 
by the words ‘benefit’ and ‘advantage’ to 
any question of ‘profit’ or ‘clear profit’t 
nor does it matter what the party re- 
ceiving the money may have done with 
it. Whether the investment made by the 
vendor with the consideration paid 
under the impugned sale ended in 
a profit or a loss, is of no con- 
sequence to the alienee. He can 
neither claim the benefit of the in- 
vestment nor be bound by the loss re- 
sulting therefrom. He is concerned only 
with what he paid, and nothing more. 
1961 Ker LJ 1226= 1961 Ker LT 1018. 

(13) The principle for refund of earn- 
est money is independent of the consi- 
derations laid down in Sections 64, 6b 
and 74. AIR 1968 Assam 26 (27)= ILR 
(1964) 16 Assam 513 (DB). 

2. Contracts by minors and their guar- 
dians. — (1) Sections 64 and 65 are ap- 

plicable only to contracts between com- 
petent parties and not to cases, where 
there is not, and could not be, any con- 
tract. A contract entered into by a 
minor is absolutely void, and therefore 
this section has no application to con- 
tracts by minors. (1904) 26 All 342 (342) 
(DB) *• (1903) 30 Cal 539 (548)= 30 Ind 
App 114 (PC) ♦* AIR 1936 Nag 15 (16)“ 
31 Nag LR 62 (Sup) (DB) *• (1910) 32 
AH 25 (27, 30) (DB). ^ , . 

(2) The terms ‘person’ and ‘party in 
Section 64 are interchangeable terms. 
They have reference to such person as is 
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Section 64 — Note 2 (contd.) 

mentioned in Section 11 of the Act i>e., 
a person competent to contract. (1899) 
26 Cal 381 (389) (SB). 

(3) Where a minor sues to cancel a 
mortgage executed by him during his 
minority, the Court cannot direct repay- 
ment of consideration by the minor as 
a condition of his getting the relief, the 
contract Itself being void. AIR 1915 
All 209 (211) AIR 1936 Lah 943 (944) 
(DB) ** AIR 1924 Lah 294 (295) ** (1898) 
25 Cal 616 (625). 

(4) Where a minor having induced 
another party to enter into a contract 
with him by fraudulently misrepresenting 
himself to be a major subsequently sues 
to set aside the contract on the ground 
of his minority he is bound in equity to 
restore the benefit received by him 
under the contract. AIR 1922 Oudh 30 
(31)= 24 Oudh Cas 348. (Sale.) ** AIR 
1921 All 326 (327) (DB). (Mortgage.) ** 
(1921) 60 Ind Cas 519 (520) (Lah) ** 
(1909) 31 All 21 (30) (DB) (1908) 7 Ind 
Cas 1000 (1001) “ 1910 Pun Re No. 76 
(DB). 

[But see (1911) 8 All L Jour 1058 (1058, 
1059) (DB).] 

(5) In suits for possession, the Court 
may give the minor a decree to the 
effect that he will be entitled to regain 
possession of his property only if he 
pays the mortgagee or the vendee at 
least that part of the consideration 
which was required by him for neces- 
sary purposes. AIR 1936 Lah 943 (944) 
(DB). 

(6) A contract entered into by a certi- 
ficated guardian, without authority, is 
not void but only voidable and the party 
rescinding the contract must, if he has 
received any benefit thereunder from 
the other party to the contract, restore 
such benefit so far as may be. AIR 1929 
All 890 (893)= 51 All 1027 (DB) *• AIR 
1958 Madh Pra 373 (378) •• AIR 1938 All 
369 (372)= ILR (1938) All 614 (DB) *• 
AIR 1928 Lah 250 (253) (DB) •* AIR 
1925 Bom 499 (499)= .49 Bom 576 (DB). 

(7) Transfer of minor’s property by a 
person not duly appointed as guardian, 
is void ab initio but minor must under 
Sections 64 and 65, restore any advant- 
age received under it or make com- 
pensation for such advantage. (1908) 11 
Oudh Cas 1 (13) (DB) •• AIR 1927 Lah 
722 (723). 

(8) Minor’s property sold by guardian 
and some land purchased with purchase- 
money — Land so purchased does not 
constitute benefit within meaning of Sec- 
tion 64 and hence need not be returned 
by ward in setting aside sale. AIR 1919 
Mad 650 (650, 651)= 42 Mad 36 (DB) ** 
1665 Ker LJ 265= 1964 Ker LT 952 (DB). 
(Purchase of particular property with 
consideration money in contemplation of 


parties — Such property is benefit re- 
ceived under the sale.) 

(9) Where a sale by a guardian on be- 
half of minor is declared void ab initio 
the vendee cannot claim for the im- 
provement effected by him on the pro- 
perty. Sections 64 and 65 do not apply. 
1913 Pun LR No. 98, p. 359 (361). 

(10) The minor's right to repudiate a 
contract entered into by his guardian 
need not necessarily be by the minor 
himself. It may be done by the guar- 
dian on behalf of the minor. AIR 1940 
Pat 661 (662) (DB). 

3. Option to rescind. — (1) The word 

‘rescinds’ implies an express and unequi- 
vocal cancellation of the contract. 
Where a domestic servant leaves his ser- 
vice without notice and the master en- 
gages another servant, the contract with 
former servant is not necessarily rescind- 
ed by the master and the servant 
is not entitled to get the pay for the 
work done. AIR 1938 Rang 207 (208). 

(2) Where one party to the agreement 
has executed his part under .it and the 
obligation still remains executory so far 
as the other party is concerned it is not 
voidable under this section at the op- 
tion of the party whose promise still re- 
mains executory. AIR 1935 Bom 225 
(227) (DB). 

(3) In the case of a breach of a re- 
vocable contract or trust, the choice of 
the remedy lies with the party whose 
rights are infringed and not with the 
promisor or trustee. (1913) 20 Ind Cas 
783 (788) (DB) (Oudh) ♦* AIR 1965 Ker 
187 (188)= 1964 Ker LT 546. 

(4) Under Section 64 person who puts 

an end to contract under Section 39 is 
party rescinding voidable contract. AIR 
1916 Nag 104 (110)= 12 Nag LR 177 

(DB). 

(5) Contract with stipulation to res- 
cind may be rescinded for reasons not 
necessarily specified. AIR 1923 Bom 75 
(76. 77). 

(6) Where time is not the essence of 
the contract the non-performance in 
time does not entitle any party and 
especially the party who is in default to 
avoid the contract. AIR 1949 Cal 510 
(514)= ILR (1951) 1 Cal 331. 

(7) N an insolvent owed money to A 

and N was to get some money from P. 
By an arrangement between the parties 
P paid A. This arrangement was avoid- 
ed at the instance of the official receiver 
as a fraudulent preference. P sued A 
for the return of money. It was held 
that his claim could not stand as It was 
the official receiver who rescinded the 
contract and so he alone could invoke 
Section 64. AIR 1936 Mad 978 (980) 

(DB). 

(8) When time is of the essence of con- 
tract and it becomes voidable due to 
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Section ti-l — Note 3 (conld.) 

ncn-performance by the other party, the 
contract does not automatically get de- 
termined. The party having right to 
rescind it has to. expressly or in un- 
ambiguous words, determine it under 
Section AIR 1068 Andh Pra 190 

(193). 

(9) As to whether a party rightfully 
rescinding a contract is entitled to com- 
pensation. see Section 75. 

4 . Restoration of benefits received. — 

(1) Under Section 64 the obligation to 
restore the benefit is cast on the party 
rescinding a voidable contract and not 
on the other party even though it was 
the other party’s default that led to the 
rescission. ILR (1955) Mad 528 (547) ** 
AIR 1966 Assam 95 (100) (DB) ** AIR 
1963 Cal 70 (72) (DB). (Reversed on 

another point in AIR 19G7 SC 378.) ** 

AIR 1959 Pat 176 (179)= 1958 BLJR 626. 

(2) Where a person at whose option, 
under Section 55 a contract is voidable, 
rescinds it. while he gets compensation 
under Sections 73 and 74 for the breach, 
he has to restore under Section 64 any 
benefit so far as may be to the other 
party, the object being to replace the 
parties in the position which they oc- 
cupied before the contract was made. 
(1910) 33 Mad 375 (395) (DB). 

(3) Where a party to marriage con- 
tract, having accepted cash and jewels, 
subsequently repudiates the marriage 
contract he is bound to return what he 
has taken. (1922) 65 Ind Cas 812 (813) 
(DB) (Pat). 

(4) Where the vendor rescinds a con- 
tract of sale for the default of the buyer 
he is bound to restore to the buyer the 
instalments of the price paid by him 
but without any interest thereon. AIR 
1942 Sind 37 (39)= ILR (1941) Kar 495 
(DB) AIR 1927 Nag 168 (169). 

(5) Where A executed a sale deed in 
favour of B for cash consideration and 
also in .consideration of his services it 
was held that A who subsequently 
sought to have the sale set aside was 
bound to refund the cash consideration 
and also a sum of money as compensa- 
tion for services. AIR 1934 Oudh 170 
(171) (DB). 

(6) Where an unauthorised sale by an 
executor or administrator is set aside, 
and a bona fide purchaser is deprived 
of the property purchased by him, then 
he is entitled in equity to be reimburs- 
ed for any expenditure incurred by him 
which has Ihe effect of improving the 
permanent value of the property. AIR 
1938 Bom 71 (74, 75) (DB). 

(7) The term “benefits under the con- 
tract” extends only to the money paid 


as consideration and not to the improve- 
ments effected by a usufructuary mort- 
gagee. AIR 1931 All 201 (203)= 52 All 
831 (DB). 

(8) The principle underlying the sec- 
tion is that the person made liable to re- 
fujid must have received benefit under 
the contract. AIR 1926 Mad 398 (400) 
(DB). 

(9) Section 64 cannot mean that the 
person rescinding a contract must re- 
store all that he has received under it, 
irrespective of what he has given under 
it. The reasonable view is that he may 
be made to restore any balance of ad- 
vantages received under the contract 
which can be clearly separated from the 
advantage for which consideration has 
been given by him. AIR 1922 Oudh 259 
(2631= 25 Oudh Cas 169 (DB). 

(10) Even if the defendant has not set 
up the plea, the Court before making 
an order for rescission of the contract 
on the ground of fraud, must make an 
order that the opposite party should re- 
store the benefit he has received under 
the contract. AIR 1954 Pat 439 (441) = 
33 Pat 52. 


(11) Defendant carrying on business of 

manufacture and sale of safety matches 
under a licence — Defendant entering 
into partnership with plaintiff in respect 
of that business — Failure .of defendant 
to get licence amended under Rule 178 
(4). Central Excise Rules — Contract 
becoming impossible of performance — 
Rescission — Plaintiff entitled to resti- 
tution of monies paid to defendant in 
pursuance of such contract. AIR 1962 
Mad 240 (242, 243)= (1962) 2 Mad LJ 

109 (FB). 

(12) Upon rescission of the contract by 
the seller on account of the wrong^l 
refusal by the buyer to perform it, the 
contract becomes void and the duty of 
restitution of the benefit received under it 
arises under Sections 64 and 65 of the 
Act. Therefore the defaulting buyer is 
entitled to recover from the seller the 
instalment of price paid by the buyer 
subject to a set-off by the seller for 
damages caused by the breach of con- 
tract On the part of the buyer. (1964) 
68 Cal WN 476 (DB) ** AIR 1968 Bom 
35 (36)= 69 Bom LR 250 (DB). 

(13) Exchange of tarwad immovable 
property for convenience of enjoyment 
is invalid — Alienee before being oust- 
ed entitled to get back his property. 
1963 Ker LJ 395 (DB). 

SECTION 66 — SYNOPSIS 

l.^cope. 

i-^^l^^lscovered to be void. 

3. ‘‘Becomes void.'* 

4. Obligation to refund benefit 

ral. 


— Gene- 
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such agreement or contract is bound to restore it, or to mako coinpcusalion for it 
to the person from whom he received it. 

Illustrations 

(a) A pays B 1,000 rupees in consideration of B*s proniisinti •'> nurry C, A s 

daughter. C is dead at the lime of Ihe promise. The agreement is l)ut B must 

repay A the 1,000 rupees. 

(b) A contracts with B to deliver to him 250 niauucls of rice before the first oi 
May. A delivers 130 maunds only before that day, and none after. B retains the 130 
inaiuids after the first of May. Ho is bound to pay A for them. 

(c) A, a singer, contracts with B, the manager of a theatre, to sing at his theatre 
for two nights in every week during the next two months, and B engages to pay her a 
hundred rupees for each night’s performance. On the sixth night, A wilfully absents 
herself from the theatre, and B, in consequence, rescinds the contract. B must pay A 
for the five nights on which she had sung. 

(d) A contracts to sing for B at a concert for 1,000 rupees, which are paid in 
advance. A is too ill to sing. A is not bound to make compensation to B for the loss 
of the profits which B would have made if A had been able to sing, but must refund 
to B the 1,000 rupees paid in advance. 


Sectiou 65 — Synopsis (conld.) 

(a.b) "Benefit” and “advonlage” — 
Meaning of. 

(0) Contracts void for Illegality. 

(d) Contracts void In part. ^ 

(e) Collateral covenants. 

(f) Contract of minors.^ 

(g) Contracts on behalf of minors.. 

(h) Contracts by persons of un- 
sound mind. 

(1) Refund In cases of frustratetl 
contraets. 

(J) Earnest money. 

(k) Obligation of heirs and repre- 
sentatlves-ln-lnterest. 

(D) Contract by manager of Jolnl 
Hindu family. ^ 

(m) Contract by co^harer. 

( n) Sale. 

(o) Mortgages.* 

(p) Leases. 

(q) Marriage contracts. 

(r) Other Instances. 

5. Compensation. 

6. Pleadings and proof. 


7. Limitation. 

1. Scope. — (1) The doctrine of rcsti- 
tution in integrum which is of general 
application underiles the 
Section 66, Contract Act. AIR 1968 Andh 
Pra 427 (437) AIR 1959 AP 277 

(278) = (1969) 1 Andh WR 63 (DB). 

(2) The underlying principle seeins to 
be that a party who by some act of his 
■benefits another with the knowledge that 
the purported agreement is void acts as 
a -volunteer and a paymenti made by him 
is like a gift and cannot be recovered 
under Section 66. '1958 Cal LJ 95. 

(3) Section codifies rules of equity. 
AIR 1945 Lab 164 (168) (DB). 

(4) Section 65 enunciates the principles 
of restitution and should be liberally con- 


strued in order to do equity and iusticc 
between parlies. The intention of the 
section is to prevent a party from avoid- 
ing an agreement and retaining the bene- 
fits received under it. AIR 1955 Assam 
33 (44). 

(а) The object of Section 65 is not to 
make a new contract be’ween the parlies 
when the contract entered int»» bv 
them has been discovered to be void but 
only to restore the advantage received bv 
one party thereunder to the other. AIR 
1958 Andh Pra 427 (437) (DB). 

(б) Section 65 starts on the basis of 

there being an agreement or contract 
between competent parlies. It has no ap- 
plication to a case in which there never 
was, and never could have been, any 

contract. (1903) 30 Cal 539 (548) = 30 
Ind App 114 (PC) •• AIR 1929 Bom 80 
(90) = 53 Bom 309 (DB) •* AIR 1921 
Bom 147 (147) = 45 Bom 225 (DB) •• 

(1904) 26 All 342 (343) (DB). 

(7) Unless a Court can restore the 

parties to their original position having 
regard to circumstances of each case 
there is no scope for the application nf 
Section 65. AIR 1958 Andh Pra 427 (437) 
(DB) •• AIR 1951 Pat 463 (468) = 30 
Pat 137 (DB), (Where there is no con- 
tract because there is no mutuality sec- 

tion will not apply.) •* AIR 1969 Andh 
Pra 277 (278) = (1959) 1 Andh WR 

63 (DB). 

(8) A . contract which Is void on the 
groimd of the utter incapacity of parties 
to enter into contracts cannot attract the 
provisions of Section 65. AIR 1952 Pat 
455 (456. 457) •* AIR 1956 Andhra 182 
(188). (Contract with minor — Section 
cannot be invoked as there is no con- 
tract at all.) ** AIR 1963 Sau 177 (179) 
** AIR 1948 Cal 269 (273) ^ ILR (1948) 
2 Cal 485. (Contract on behalf of minor 
by person ' not ' competent to do so — 
Tlicre is no contract at all in law.) •• 
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AIK 1940 Nag 327 (328) = ILR (1940) 
Nng 032. (Contract lo which minor is a 
coniracting party-) ** AIR 1936 Nag 15 
(161 = 31 Nag LR (Sup) 62 (DB). (Case 
of Government ward.) ** AIR 1927 Nag 
116 (116) = 23 Nag LR 8. (Minor con- 
tracting party.) ** AIR 1921 Bom 147 
(147) = 4.5 Bom 225 (DB). (Contract to 
which minor is party.) ** AIR 1919 Nag 
76 (78) = 15 Nag LR 149. (Minor a con- 
tracting party.) ** (1911) 8 All LJ 1058 
(1058. 1059). (Minor a contracting party.) 
•* (1904) 26 All 342 (343) (DB). (Minor 
a (ontracling party-) 

[But see AIR 19.59 Mys 188 (190) = 
37 Mvs LJ 496. (Agreement by minor — 
Se' lion 6.5 applies.)] 

(9) Where a person himself is not dis- 
qualified from entering into contract but 
the contract is void and unenforceable 
because it has tailed lo cumplv with the 
conditions laid down by an Act or rules 
there is no bar lo a party to such a con- 
tract from suing under Section 65 of the 
Act. .AIR 1942 Mad 111 (112). (Panchayat 
Boards — Loan taken without previous 
sanction of Local Government as required 
by Local Authorities Loans Act — Con- 
tract is void but creditor is entitled to 
restoration of his money under Section 
6.5 of the Contract Act.) ** AIR 1955 
Mad 82 (84) = ILR (1955) Mad 128 
(FB). (Contract of municipalitv not cora- 
plving with S. 81, Madras City Munici- 
pal Act.) ** AIR 1951 All 736 (745) (FB). 
(Section does not apply where the law 
has denied the statutory body the capa- 
city itself to enter into the contract.) •• 
AIR 1958 Pat 203 (208) = 37 Pat 113- 
(Non-compliance with Section 175 (3), 
Government of India Act, 1935.) •• AIR 
1955 Assam 86 (94) (DB). (Contracts not 
complying with Section 175 (3), Govern- 
ment of India Act, 1935.) *• (1952) 89 

Cal LJ 342 (371, 372, 380). (Governor- 

General is not a disqualified person with- 
out contractual capacity — Appeal from 
AIR 1952 Cal 306.) •• AIR 1939 Mad 957 
(960, 961, 962) » ILR (1939) Mad 928 
(DB) ** AIR 1936 Mad 98 (98). (Madras 
District Municipalities Act (IV of 1884), 
Section 69 — Lease of land by munici- 
palitv — Lease not complying with Sec- 
tion 69 — Suit for damages for use and 
occupation lies-) •• AIR 1934 Mad 335 
(336). (The defendant must restore bene- 
fit received bv him under contract which 
is found to be unenforceable under Sec- 
tion 69, Madras District Municipalities 
Act.) ** AIR 1938 Mad 746 (748). (Con- 
tract by Municipality infringing positive 
provision of law.) *• AIR 1934 Mad 480 
(481) =- 58 Mad 65 (DB). (Do.) •• AIR 
1927 Cal 465 (472) = 54 Cal 189 (DB). 
(Contract entered into bv Port Commis- 
.sioners in contravention of requirements 
of law.) •* AIR 1963 Ker 278 (285) = 

190.3 Ker LT 393 (FB) *• AIR 1966 
All .507 (508) •* AIR 1964 Andh Pra 188 


(190). (Suit on promissory note — Pro- 
missory note inadmissible due to its 
being insufficiently stamped — Suit can 
be decreed on basis of money had and 
received. AIR 1938 Mad 785 (FB), Not 
foil.) ** 1961 MPLJ 1441 = 1961 Jab 
LJ 700. (AIR 1958 Madh Pra 239 and 
AIR 1930 PC 287, Rel. on. ^ Sale 
becoming void for want of necessary 
sanction under Section 4 (2) of C. P. Act 
(2 of 1916).) ** (1961) 27 Cut LT 397 •• 
AIR 1959 Madh Pra 172 (176) = 1959 

MPLJ 301 (DB). (Agreement in excess 
of authority by a registered, society — 
Does not become unenforceable when it 
is not shown to be illegal, by mere fact 
that it was ultra vires the powers of the 
.society.) *• AIR 1959 Cal 165 (168) = 
62 Cal WN 377 (DB). (Agreement ab 
initio unlawful as contravening provisions 
of Iron and Steel (Control of Production 
and Distribution) Order, 1941.) •* 1958 

Cal LJ 95. 


[But see AIR 1955 Cal 626 (628, 629). 
(Contract not in compliance with Sec- 
tion 175 (3), Government of India Act, 
1935 — Section 65 cannot be invoked.) 
** AIR 1933 Mad 332 (335). (Section 65 
does not apply to contracts void under 
Madras District Municipalities Act, Sec- 
tions 44, 45. Principles of quantum 

meruit or quantum valeat do not apply.) 
•• AIR 1932 Oudh 193 (195) = 8 Luck 1 
(FB). (A party who has worked^ for 
Municipalitv under a contract, which is 
void, not being in conformity with Sec- 
tion 97, U. P. Municipalities Act, cannot 
claim any relief under Section 65*) •* 
AIR 1966 Rai 14 (18) = 1965 Raj LW 
173 (DB). (Contract by association formed 
in contravention of Section 4 of Com- 
panies Act (1913) — Association not 

entitled to benefit of Sections 65 and 70.) 
•• AIR 1963 Mad 154 (154) = 76 Mad 

LW 223 *• AIR 1963 Pat 264 (257) (DB) 
** AIR 1962 Punj 428 (426) = 64 Punj 
LR 438 *♦ AIR 1961 Cal 663 (666) = 63 
Cal WN 907 (DB).] 


(10) Where the incapacity of the 
rties to enter into a contract is not a 
neral incapacity but only an incapacity 
relation to the property, S. 65 would 
me into operation even if the contras is 
id ab initio. AJR 1952 Pat 455 (466). (Sale 
favour of person who is disqualified by 
ilute from becoming vendee of the 
rlicular kind of property sold.) AljJ 
58 Madh Pra 88 (91). (Lease of forest 
third grade jagirdar who is prohibited 
robkar from granting such lease.) 

R 1925 Mad 885 (886j. (Tr^sfer of 
mam service InamO •• AIR 1W2 Pat 
(148) (DB). (Section 65 applies even 
the incapacity to transfer in rcla- 
to any property arises under a 
:ule like Bihar Land Reforas A^ — 
[ 1941 Pal 510, Overruled.) — (Note; 
s case was however reversed on facts 
AIR 1068 SC 90,) 
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Seelton 96 — Note 1 (eontd.) 

(11) Defendant being incompetent to 
alienate the field under Paragraph 2 of 
Schedule 111 to the Code of Civil Pro- 
cedure, plaintiff suing for refund of con- 
sideration monev and damages — Sec- 
tion 95 of the Contract Act applied and 
plaintiff was entitled to a refund. AIR 
1924 Nag 132 (133) «= 20 Nag LR 87 •• 
AIR 1943 PC 29 (33, 34) ^ 70 Ind App 

1 « 18 Luck 130 = ILR (1943) Kar 
(PC) 19. (Lender is entitled to get back 
the money on principle that, where a de- 
fendant, who, when sued for money, 
pleads that the contract was void, can 
hardly regard with surprise a demand that 
he should restore what he received there- 
under. AIR 1937 Oudh 410 = 13 Luck 
681, Reversed.) ♦* AIR 1929 Nag 257 
(259). (Decree for possession in favour 
of vendor should be made conditional on 
his ' returning consideration.) •* AIR 1949 
Nag 292 (295) = ILR (1949) Nag 52 •• 
AIR 1959 All 788 (789) ^ 1959 All LJ 
498 (DB). 

[But see AIR 1937 Nag 330 (332) =■ 
ILR (1937) Nag 111. (A person in- 
competent to transfer propertv under 
Para 2 of Schedule HI, Civil P. C., Is 
incompetent to contract.)] 

(12) Section 65, Contract Act, applies to 
transfers also, AIR 1937 Oudh 410 
(413) = 13 Luck 631 (DB). 

[But see AIR 1967 All 262 (263) ^ 
1966 All LJ 960 (DB) •• AIR 1961 Bom 
97 (103) « 62 Bom LR 360 (DB).] 

(13) Section 65 is a departure from 

English law. It does not favour a per- 
son guilty of wilful default- (1940) 44 
Cal, WN ll (37) (SB) •• AIR 1957 Mad 
715 (716, 717) = ILR (1957) Mad 987. 
(Promissory note rendered unenforceable 
and void on account of unilateral material 
alterations made by promisor — Pro- 
misor cannot invoke aid of Section 65 to 
recover money advanced.) •• AIR 1951 
Pat 463 (466) = 30 Pat 137 (DB). 

(Parties in pari delicto — Section will 
not apply.) AIR 1949 Mad 252 (254) 
(DB). (Parties in pari delicto — not 
entitled to relief under Section 65.) ** AIR 
1943 Pat 374 (375) « 22 Pat 334 (DB). 
(Agreement to transfer excise shop In 
QOntravention of Rule 143 framed under 
Bihar and Orissa Excise Act 2 of 1915 
— Parties in pari delicto — Liccncee is 
pot entitled to claim advance licence fee 
paid by him and the price of stock from 
the , transferee.) •• AIR 1925 Nag 119 
(12f0). .(Plaintiff’s own act rendering per- 
formance of contract by other party im- 
possible — Plaintiff is not entitled to 
relief under Section 66.) •• AIR 1960 
Andh Pra 190 (193) •• AIR 1959 Andh 

Fra 6M (600, 6pi). 

[See however AIR 1925 Nag 243 (245) 

’AIR *1920 Mad 64 (66) = 43 Mad 70S 
(DB). (Fact that the receipt for the 
advance is endorsed on the same docu- 
ment affects his right in no wmy.)l 


(14) A transferor of propeiiv who sues 
on the strength of his original title to 
recover the property on the plea that Ihe 
transfer was void can be given relief on 
such terms as the Court mav think fit, 
even though he is a parlireps criminis. 
provided his case Is one which falls wiih- 
in one of the exceptions to S. 84. Trusts 
Act or where such relief must be given 
in the interest of the public or third par- 
ties or to give effect to a legal prohibi- 
tion or in furtherance of public policy- 
AIR 19.58 Cal 713 (729). 

(1.5) .Section 65 applies only if agree- 
ment was discovered to be void or 
became void after it had been entered 

into. (1913) 18 Ind Cas 9 (10) (All) •• 

IT.R (1942) Alt 817 (819) (DB) *• AIR 
19.50 Bom 313 (318) = ILR (1951) Bom 

248 (DB). (When contract or transfer is 
not viod neither the section nor the prin- 
ciples unclcrlving it will apply.) •• AIR 
1947 Bom 392 (.394) = ILR (1947) Bom 

1.56. (Transfer liable to set aside under 

Section .54, Provincial Insolvency Act can 
neither be said to be discovered to be 
void or to have become void.) •* 1969 
Cur L.I .589 (.593) (Puni) •• AIR 1959 

Andh Pra 277 (278) = (1959) 1 .\ndh 

WR 63 (DB). 

(16) Section 70 is wider in scope than 
Section 65 and should not be invoked for 
a refund of benefit. Where a contract is 
void not on account of mistake of law, 
but a mistake of what has been done. 
Section 65 would applv. AIR 1926 Oudh 
,388 (.391. 392) = 1 Luck 444 (DB). 

(17) The cause of action under Sec- 

tion 65 cannot exist side by side with the 
original cause of action under the con- 
tract. Before the new right can come 
into being the old right must die. AIR 
1956 Cal 138 (144) •* AIR 1956 Assam 

23 (30) (DB). (Claim for damages 

which arise onlv when there is a breach 
of contract does not fall under Sec- 
tion 65, Contract Act ) •* AIR 1942 Oudh 
231 (237) = 17 Luck 530 (DB). (Lessee 
entering into possession under defective 
lease — Case is not one of void agreement 

Lease must be deemed to be subsisting 

for working out equities between parlies 

Section 65 of Contract Act does not 

applv to case.) •• (1880) 2 All 173 (179. 
181) (DB). (An award under which the 
several debts of a person are compoxmd- 
ed and the creditors are to be paid out 
of the sale proceeds constitutes a suffici- 
cient and valid contract binding on the 
debtor as well as the creditors who are 
parties to it. Wherethe award has been 
carried out and is in full operation it 
will not be open to any one. One of the 
creditors to rescind the agreement and 
fall back upon the original debt. Such a 
case is not one of a contract foimd to be 
void or which had become void and 
hence merely because the creditor had 
sued only for the balance of his debt 
after giving credit to the amount received 


716 [S’ 63 N 2J 


[The Indian] Contract Act, 1872 


Seclion 65 — Note 1 (could.) 

by him under the nward it cannot be 

•saitl his claim falls under S. 65.) 

[See also AIR 1944 Mad 281 (283) = 
ILH (1944) Mad 842 (DB). (Sections 64 
and 65 do not apply to the case of con- 
lr;u I of insurance becoming void bv a 
breach of warranty.)] 

(18) The principle underlying S. 65 is 
that a right to restitution may arise out 
of the failure ol' a contract though the 
right be not itself a matter of contractual 
obligation. AIR 1957 Tripura 37 (43). 

(19) The fact tiiat Sections 64 and 65 
do not apply to the facts of a case does 
not exclude the application of the rules 
of equity contained therein. 1910 Punj 
LR No. 98. p. 279 (281) = 1910 Punj Re 
No. 70 (DB). 

(20) Sections 09 and 70. U. P. Munici- 

palities .Act cuntiot be held to have 
repealed Section 65. Contract Act, That 
Ix'ing a rule of slatulory law must be 
given effect to. AIR 1926 Oudh 388 

(392) = 1 Luck 444 (DB). 

(21) The principle of the .section does 

not apply to a case where the claim for 
recovery of money is based on tort. AIR 
1957 Tripura 37 (43). 

(22) Section 65 does not apply to a 

case ill wliich there is a stipulation that 
by reason of a breach of warranty by 
one of the parlies to the contract, the 
other party shall be discharged from the 
performance of his part of the contract. 
(1902) 25 Mad 183 (214) (DB) •* AIR 
1902 SC 814 (821) = 1962 Supp (2) 
SCR 571. 

2. Discovered lo be void. — (1) Sec- 
tion G5 also applies to agreements that are 
void ab initio. AIR 1936 Mad 98 (98) ** 
AIR 1941 Bom 378 (380) = ILR (1941) 
Bom 066 (DB). (Illegal agreement by 
village panchayat lo farm out right to 
collect ground rent.) •• AIR 1941 Nag 
273 (277) = ILR (1942) Nag 294 AIR 
1938 Lah 721 (723) (DB)**AIR 1936 Oudh 
,280 (289) == 12 Luck 185 (DB) ** AIR 
1 1922 PC 403 (404) = 50 Ind App 60 = 
45 All 179 = 26 Oudh Cas 223. (The 
agreement to sell the right of reversioner 
is manifestly void from its inception. 
Vendee is entitled lo get back considera- 
llon with interest.) ** AIR 1959 Mys 188 
(190) = 37 Mvs LJ 496. 

[But see AIR 1916 Cal 266 (269) = 43 
Cal 115 (DB) •* (1913) 7 Sind LR 58 
(GO) (DB). (Section 65 does not ^ply 
lo contracts that are void ab initio.)] 

(2) A contract which is “discovered lo 
be void’’ must have been void ab initio 
as distinguished from a contract which 
l>ccomes void .subsequently. AIR 1952 
Pat 455 (456, 457) *• (1904) 2 Andh WR 
183 (DB). 

(3) The words ‘discovered lo be void’ 

in Section 65 refer lo an agreement which 
was void ab initio, but was not known 
to be void bv the parties. AIR 1918 
Mad 444 (447) = 41 Mad 197 (DB) •• 


AIR 1926 Rang 7 (9) (DB). (The term 
'is discovered to be void' imparts that 
agreement, though found to be void, was 
not void on the face of it.) ** AIR 1955 
Hyd 69 (75) = ILR (1955) Hyd 101 

(FB). (Even agreements void ab initio 
can be discovered to be void subsequent- 
ly.) ** Madh B L J 1955 HCR 1225 
(1228). (Sale void ab initio to the 
knowledge of parties — Section does not 
apply.) AIR 1954 Mad 528 (531) (DB). 
(Contract void ab initio and known to 
be such lo.the parlies — Section 65 does 
not apply.) ** (1954) 20 Cut L Tim 691 
(594, 595). (Both parties aware of 

illcgalitv when entering into contract — 
Contract cannot be said to be discovered 
void subseqiientlv. If even one party 
had no such knowledge it would be 
otherwise.) ** (1954) 7 Sau LR 168 (170) 
** 1953 Raj LW 220 (222). (Contract 
eulcred into with knowledge of its illega- 
lity — Section does not apply.) ** AIR 
19.51 Pat 463 (460) = 30 Pat 137 (DB). 
(Parties knowing unlawfulness of agree- 
ment acting upon it and deriving benefit 

— Section does not apply.) •* AIR 1965 

Andh Pra 191 (193) = (1965) 1 Andh 

WR 176 (DB) ** AIR 1964 Ra| 50 

(52) = 1963 Raj LW 491. (Partnership 
bv minor can be shown to have been 
discovered to be void In the proceedings 

— Section 65 applies.) ** AIR 1961 Orissa 

75 (79) = (1960) 2 Orissa JD 481 (DB) 

•* AIR 1960 Andh Pra 186 (188) = 

(1959) 2 Andh WR 241 (DB) •* AIR 1959 
Mvs 188 (192) = 37 Mys LJ 498 ♦* 1959 
Raj LW 487 (DB). 


(4) An agreement executed by a per- 
son who even at the lime of its execu- 
tion is known to the other party to be a 
minor is an agreement which is known 
to be void ab Initio and therefore can 
never be discovered to be void later. 
1888 Punj Re No. 96, p. 258 (261) (DB). 

(5) If .Tn agreement is void ab initio it 
cannot be discovered to be void when 
tlie Court finds it lo be so because the 
parties are presumed to know the law. 
But under special circumstances. Court 
may hold that discovery was made iMer 
Mortgage void for no necessity if acted 
upon by both parlies shall be regaraed 
as ‘discovered to be void’ only after 
decree to that effect. AIR 1925 Oudh 
212 (216) •• AIR 1952 Cal 306 (313). 

(6) When the consideration to m 
agreement is unlawful and opposM to 
public policy under Section 23, Section 66 
of the Contract Act is inapplicable, this 
being neither the case of an agreement 
which was discovered to be void, nor ot 
a contract which became void, but or 
agreement which was void ah initio. 

1893 Punj Re No. 86, p. 

AIR 1944 Mad 41.5 [ 415 , 416) •• AIR 

1940 Pal 573 (675) = 19 Pat 424 (DB) 

*• AIR 1917 Nag 57 (57). (Contract not 
in accordance with statutory requirements 
is no contract at all and does not 


(Tho Indinn] Contract Act, 1872 


[S 65 N 3-4] 717 


Section 66 ~ Note 2 (contd.) 

Income Toid’ and ‘is not discovered to 
be void.’) 

[See also AlH 1050 Mod 444 (449) >= 
ILR (1050) Mad 987 (FB). (Partnership 
to carry on business in arrack or toddy 
on licence granted to one partner only is 
opposed to public policy — Suit for 
balance due on settlement of account 
does not lie.)} 

[But see AIR 1960 AP 186 (189) = 

(1959) 2 Andh WR 241 (DB).] 

(7) The word ‘discover in Section 65 
should not be given a restricted meaning 
which would make that word applicable 
only to cases where either the discovery 
is made by an outside agency other than 
Uic parties to the agreement or it is o 
discovery made by the parties which they 
could not have made even if they had 
shown all the diligence which could have 
been expected from any one. AIR 1963 
All 294 (300) (DB). 

3. “Becomes void.”— (1) ‘Becoming 
void’ pre-supposes .enforceability — What 
is not enforceable cannot become void. 
AIR 1920 Nag 183 (184). 

(2) The words “when contract becomes 
void” are wide enough to cover the case 
of avoidable contract which has been 
avoided. AIR 1932 PC 89 (91) = 69 Ind 
App 147 = 7 Luck 64 ** AIR 1921 Lab 

299 (300) (DB). 

(3) Deference between a voidable 
iostniraent and one void ab initio ^ in 
former case restoration cannot be claim- 
ed unless the instrurnent is avoided; 
while, in the latter, relief can be claimed 

independently of the ^ i 

1938 Nag 335 (346) = ILR (1939) Nag 1 

(FB). 

(4) The word “agreement” as used in 

expression “agreement discovered to be 
void” has no application to transactions 
which are “contracts” under Contra^ 
Act. AIR 1920 Bom 192 (201) = 44 Bom 
631 (DB). . 

(5) A contract the enforcement of 

which alone is barred by the 
of law cannot be considered to nave 
become void because in such a case * 
pot the right under the contract itself 
Yrhich is extinguished but it is in 

rliht tQ sue to enforce the mat is 

ban-ed. AIR 1953 Pat 259 (263) - 31 
Pal 963. (Loan advanced bv person wno 
is not registered as money-lender under 
the (Bihar) Money-lenders (Regulation of 

'Transactions) Act, 7 of 1939.) 

[But see AIR 1952 Hyd 142 (143, 

144) ILR (1952) Hyd 28. (Lo^ by 
money-lender not licensed uimc 

Hyderabad Money-lenders Act.) •• Ain 

1951 Hyd 44 (44,. 45) (DB). 

money-lender not licensed under Hyder 
had "^M^y-lcnders Act - He c^oi 
recover* money lent under Section 65, 
Contract Act even.)} 

(6) It is wrong to say /bat when a 
contract has become unenforceable ny 


ren.son of the fact that the claim In en- 
force the contract had become barred by 
limitation, it becomes void so as to 
attract the provision of Section 65, Con- 
tract Act. AIR I94.'i Mad 171 (172} 

AIR 1948 Nag 382 (384) = ILR (1948) 
Nag 50. 

[Blit see 1957 All LJ 222 (22.3).} 

(7) Agreement is “void” when ils 
terms, being ascertained, have no legal 
effect. An agreement, which is inadmis- 
sible for want of registration, does not 
become "void” within Section 65 of the 
Act. (1909) 33 Bom 610 (624) (DB). 

(8) Contract by a grantee of Govern- 
ment land to concede a portion of the 
land lo nnotlier on condition of his help- 
ing him to comply with the stipulations 
on which the grant was made to him, 
becomc.s void if the Government cancels 
the grant .and the grantee can sue for 
declaration that the contract is void 
irrespective of the promisee’s right to 
damages. 1911 Piini WR No. 16 p. 40 
(41). 

(9) Lambardar transferring occupancy 
rights in properly after 16th March 1950 — 
Transfer prior to vesting of property 
under M P. Abolition of Proprietarv 
Rights Act on 31st March 1951 — Trans- 
fer became void only on 31.sl March 
1951 — Matter is covered bv expre.s.sion 
“ liecoming void". -4IR 1959 MP .315 
(310) = 19.59 MPLJ 586 (DB). 

4. Obligation lo refund beneflt — 
General. — (1) Questions of refund for 
failure of a contract must be decided 
with reference to provisions of Contrael 
Act and not English law. AIR 1925 Nag 
109 (110) = 20 Nag LR 192 •• AIR 1960 
Andh Pra 190 (192). 

(2) Refund of benefit can be claimed 
either under Section 65 or on the prin- 
ciple of quantum meruit even for a con- 
tract invalid under statute. AIR 1933 
Mad 145 (146) AIR 1933 Mad 344 

(344). (Relief on quantum meruit can- 
not be granted unless asked for.) •• AIR 
1958 SC 660 (577) = 1969 SCR 379. (A 
claim for quantum meruit is a claim for 
damages for breach of contract and the 
value of materials is a factor relevant 
onlv as furnishing a basis for assessing 
the amount of compensation. The claim 
is not for goods sold and delivered but 
damages.) •• 1958 Andh LT 762. (The 
principle of quantum meruit applies even 
where no valid contract was executed in 
accordance with the statutory rules 
framed under Madras Local Boards Act.) 

(3) The obligation of the person to 
refund the consideration which had been 
received by him under a contract which 
Is discovered to be void or which has 
become void exists even in the absence 
of any specific contract between the 
parties for such a refund. AIR 1960 
Nag 229 (231) *= ILR (1960) Nag 467. 
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(4) Where a law imposes only a bar 
on the right to sue to enforce the rights 
under a contract the principle of Sec- 
tion 65 namely, that a right to restitution 
may arise out of the failure of contract 
though the right itself is not a matter of 
contractual obligation, will not apply 
because in such a case the contractual 
rights themselves are in no way impaired. 
AIR 1953 Pat 259 (263) = 31 Pat 963. 

(5) Only a party who is clearly shown 
to have received an advantage under the 
contract can be ordered under the section 
to return the same. AIR 1937 Oudh 10 
(12) = 12 Luck 478 (DB). (Contract 
between father and uncle for the 
marriage of former’s son with latter's 
niece — Contract becoming void by 
marriage of the girl to another. Uncle 
who is not shown to have benefited by 
the ornaments given to the girl cannot 
be ordered to return the ornaments.) •• 
AIR 1969 Tripura 26 (28, 29). 

(6) Under Section 65 each of the 
parties become bound to restore the 
benefit received under the contract and 
the plaintiff cannot recover any sum 
unless he proves that value of the advan- 
tage the other parly received under the 
contract was greater than the sum receiv- 
ed bv him under the contract. AIR 1948 
PC 56 (59) » 74 Ind App 295 » ILR 
(1947) Bom 860. 

(7) A third parly who is not a bene- 
ficiary under the contract which is set 
aside at his instance cannot be ordered 
under this section to refund any amount 
paid by one party to the other under the 
contract. AIR 1938 Nag 451 (452, 453). 
(Lambardar getting transfer of occupancy 
riglil .set aside under Section 13, C. P. 
renancy Act.) 

(8) The liability for restitution attaches 

also to a parly who rescinds a contract 
under Section 39 of the Act. AIR 1957 
Madh B 53 (55) ** AIR 1927 Nag 168 
(169). (Seller rescinding contract to sell 
must restore under Section 64 and pur- 
chaser doing so under Section 65.) •• 
AIR 1915 Mad 1059 (1069) (DB). 

(Rescission of contract to sell . — Seller 
rescinding must restore benefit under Sec. 
64 and purchaser under Section 65.) 

(9) A party to an executory contract 
who has fulfilled his part of the contract 
can validly rescind the contract when 
the other party repudiates the contract 
and demand restitution under Section 65 
of the Act. ILR (1955) Mad 528 (547). 

(10) Parly fulfilling his part of the 
contract can claim a return of benefit 
though the contract was invalid as being 
not reduced to writing. AIR 1929 Lah 
742 (744) = 11 Lah 121 (DB). 

(11) Section 65 applies only to a case 
where benefit or advantage is derived 
under an agreement before it is discover- 
ed to be void. If the benefit is received 
after the agreement is discoverd to be 


void, then the advantage cannot be said 
to have been received under the agree- 
ment. AIR 1955 Assam 33 (41) (DB) •• 
AIR 1955 Orissa 49 (54) = ILR (1955) 
Cut I (DB). (But transaction itself must 
be honest and not designed to defeat any 
provisions of law.) •* AIR 1946 Cal 245 
(248) = ILR (1945) 2 Cal 41 •• 1968 
Cal LJ 95. 

(12) A party who becomes entitled to 
rescind a contract imder Section 39 of 
the Act can set off against his liability to 
restitute his cross claim for damages for 
a breach of contract. AIR 1957 Madh B 
53 (55). (Cross claim although it arises 
under the same contract stands on an 
independent footing.) 

(13) Section 65 contemplates a bencfll 

a gain, an item of property which has 
gone into the hands of the other party. 
Unless it can be said that the defendants 
came into possession of something 
tangible from the plaintiff, the plaintiff 
cannot succeed. The section, it is clear, 
does not contemplate reparation for any 
loss sustained by one party but only 
restoration of any benefit which has 
accrued from the one to the other. AIR 
1960 Andh Pra 190 (192). (AIR 1960 

Andh Pra 186, Dissented from.) 

4 (a-b). “Beneflt” and “advantage** — 
Meaning of. — (1) Sections 64 and 65 do 
not refer, by the words “benefit” and 
“advantage”, to any question of ‘profit' or 
‘clear profit’ nor does it matter what the 
party, receiving the money, may have 
done with it. AIR 1943 PC 34 (40) = 
ILR (1943) 2 Cal 213 = 70 Ind App 
36 ^ ILR (1043) Kar (PC) 30. 

(2) Halves of currency notes received 

by a party to a contract when they have 
been actually used by him in his business 
amount to an advantage received by that 
party tmder the contract within the 
meaning of Section 66. 1894 All WN 

157 (157, 158) (DB). 

(3) Plaintiff cannot be said to have 
received advantage when he has applied 
money to meet losses arising from carry- 
ing on instructions of defendant. AIR 
1938 PC 4 (6) = 32 Sind LR 236. 

(4) Agreement between defendant and 
plaintiffs — Latter to deliver rice to 
defendant or his nominees ^ — Rice deli- 
vered to nominees — Nominees cannot 
be sard to have received any advantage 
under agreement. AIR 1960 Pat 19 
(26) = 1959 BLJR 527 (DB). 

(6) A lessor who had received a pre- 
mium cannot be said to have 
any advantage, if in pursuance to the 
contract he had delivered 
land to the lessee. AIR 1967 All 262 
(263) * 1966 All LJ 960 (DB). 

4 (e). Contracts void for Illegality.-— (1) 
Per Bose J. —When a contract is void for 
illegality as opposed to being merely 
nugatory, money paid or goods dcliverea 
in pursuance of it cannot ordinarily be 
recovered unless it is still executory 
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because of the maxim ex turpi causn non 
oritur actio; in fact the test of illeaaiity 
is the applicabiiity of the maxim< But 
there are several exceptions to this rule, 
one of which is where the contract is 
made illegal by statute with the obiect 
of protectina a particular class of per. 
sons to which the plaintiff belonas. In 
such a case, restitution can be ordered. 
AIR 1938 Nag 335 (344) = ILR (1939) 
Naa 1 (FB) *• 1969 Ker LR 659 (667). 
(Cbitti for more than Rs. 100 chilli not 
reaistered — Transaction of subscription 
illeaal — Subscriber is not in pari delicto 
with foreman — Subscriber can claim 
refund.) 

[See (1905) 28 Mad 520 (525) (DB). 

(Aareement in restraint of trade — Only 
amounts paid as security and as price of 
monopoly were allowed to be recover- 
ed.)] 

[See also (1905) 1 Cal LJ 261 (268. 
269).] 

[See however AIR 1967 Guj 46 (49) = 
(1965) 6 Guj LR 817. (Suit based on first 
part of Section 65 — Aareement need 
not be at executory staae.)] 

(2) Criterion which makes Court to 
assist or not to assist party in recovering 
money paid under unlawful agreement, is 
morality and public policy and not locus 
paenitentiae. AIR 1936 Rang 358 (363) = 
14 Rang 697 (DB) *• AIR 1938 Bom 54 
(61) (DB). 

(3) Where circumstances under which 
the defendant received the money consti- 
tute an offence under Penal Code the 
plaintiff's suit for recovery of the money 
is not maintainable. 1895 Pun Re No. 66. 
p. 330 (332) *• AIR 1931 Rang 83 (85) = 
32 Cri LJ 934. (Money paid as bribe.) 

[But see AIR 1960 Andh Pra 186 (189) 
= (1959 ) 2 Andh WR 241 (DB). (1957 

Andh LT 607, Overruled.)] 

(4) An agreement which is in the 
nature of a bribe offered to the other 
party to secure a job for the person who 
pays is opposed to 'public policy and as 
such is not one to which Section 65 
would apply. AIR 1951 Madh B 113 (1) 
(113). 

(5) Section 65 cannot be taken advan- 

tage of in case of wagering contracts. 
(1886) 9 Bom 358 (362) •• AIR 1926 
Mad 168 (169) (DB). (Chit fund.) •• AIR 
1918 Mad 163 (163, 164) (DB). (But per- 
son whb is not a party to the fraud can 
get back the money left by him with 
another.) •• (1902) 25 Mad 561 (567) 
(DB) •• AIR 1947 All 14 (16) •• 1966 

MPLJ 379 = 1986 Jab LJ 399. 

[See also AIR 1936 Mad 225 (229) = 
69 Mad 662 (FB). (Suit for recovery of 
subscriptions paid under a prize kuri — 
Subscriber cannot ‘ claim benefit imder 
Section 66, Contract Act. but may rely 
on Section 84, Trusts Act.)] 

(6) An illeaal debt although It cannot 
be enforced would not justify the re^ 


coverv of any payment actually made to 
discharge the same. AIR 1955 Trav-Co 
144 (144) (DB). (Debts of wager — 

ilundi executed for — Hundis amount to 
actual payment — Executant cannot rc.sist 
suit on Hundi by alleging illegality of 
original debt.) 

(7) Agent entering into a contract on 
belialf of principal cannot recover com- 
mission or insist on his indemnity where 
the act done by him on behalf of the 
principal is not only void but also illegal. 
AIR 1951 Kutch 50 (52). 

(8) If illegal contract remains totally 

unperformed, a party can claim a refund 
even in the very suit brought for the 
enforcement of such illegal contract. (Per 
Carr J. — He must bring another suit.) 
AIR 1925 Rang 49 (53, 54) = 2 Rang 

414 (DB) •• AIR 1959 Cal 165 (167, 

168) ** 1949 Trav-Co LR 244 (245) •* 

AIR 1937 Sind 2U (212) = 31 Sind LR 
170 (DB). (Person paying money for 
arranging his marriage can claim refund 
when marriage is not performed.) •* AIR 
1944 Nag 159 (160) = ILR (1944) Nag 
535 (DB). (Do.) •• AIR 1937 Pat 330 
(330, 331). (Two kinds of marriage 

brokerage agreements, immoral and 
those that are not immoral, but unenfor- 
ceable, explained.) •* AIR 1934 Pesh 22 
(22) *• (1909) 32 Mad 185 (190) (SB) •• 
AIR 1968 Andh Pra 375 (378) = (1967) 
2 Andh WR 465. (Presents and money 
given in connection with an admittedly 
illegal contract, subsequently repudiated 
— Amount paid is recoverable.) 

(9) So long as an unlawful or void 
agreement remains unperformed, any 
money paid under it may be recovered 
back to the use of the person who so 
paid it. AIR 1926 Lah 159 (160) (DB) •* 
AIR 1968 Andh Pra 375 (378) = (1967) 
2 Andh WR 465. (In such cases the 
parties are restored to their original posi- 
tion.) •• AIR 1959 Cal 165 (167) = 62 
Cal WN 377 (DB). 

(10) Section 65 does not apply to con- 
tracts void ab initio and still less to 
those which are tainted with fraud or 
other moral turpitude. Money paid for an 
unlawful purpose cannot be recovered 
under Contract Act. AIR 1947 Bom 392 
(394) = ILR (1947) Bom 156. 

(11) An agreement which amounts to 

fraudulent preference is not 'void' as be- 
tween the parties under Section 65. AIR 
1936 Mad 978 (980) (DB). ^ 

(12) Though brit is not saleable con- 
tract for sale of Jajm^ka brit is not 
illegal and suit lies for repayment of 
consideration. AIR 1924 Pat 321 (322). 

(12-A) Where an agreement is hit by 
Section 24 of Contract Act Section 65 
mav >not apply. AIR 1955 Assam S3 (43) 
(DB). 

(13) Section 65 does not apply where 
the Object of the agreement was illegal 
to the knowledge of both parties at the 
time it was made; and both parties are 
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Seeiion 66 — Nole 4 (c) (conid.) 
in pari delicto. (19111 15 Cal WN 408 
(409) (DB) ** AIR 1941 Pat 510 (511) 

AIK 1940 Mad 719 (722) ** AIR 1940 
Oudh no (119) = 15 Luck 265 (DB). 

(Contract with minor.) ** AIR 1937 Oudh 
521 (523). (Do.) ** 1904 Pun Re No. 33 
p. 116. (Do.) ** AIK 1938 Bom 54 (61) 
(DB), (.-VKi’cement creating false evidence 
and purporting to non-compoundable 
ca.se.) ** AIR 1916 Cal 74 (74, 75) = 42 
Cal 286 (DB). (Do.) *• AIR 1938 Oudh 
24 (25, 26) AIR 1929 Lah 68 (68) ♦* 
AIR 1926 Lah 159 (159) (DB) ** AIR 

1926 Oudh 119 (120) *• (1921) 61 Ind 

Cas 604 (004) (Lah) ** AIR 1920 Bom 
192 (201) == 44 Bom 631 (DB) ** AIR 

1920 Nag 157 (159) •• AIR 1915 Lah 480 

(481) *>= 1893 Pun Re No. 62, p. 279 (283) 
(DB). (Bolh parlies aware of condition 
.tgainst alienability — Contract fully 
l anicd into ellecl — Alienor found with- 
i)Ul title — Principle of caveat emplor 
applied.) ** 1888 Pun Re No. 23, p. 64 
(66) (DB) ** AIR 1969 Raj 155 (162) = 
1‘I09 Raj LW 377 •* AIR 1965 J and K 39 
(42) = 1964 Kash LJ 306 (DB) *• AIR 

1964 Raj 232 (234) = 1964 Raj LW 362. 

(Parlies entering into forward contract 
livdrogcnated groundnut oil not aware 
of existence of order issued under De* 
fence of India Rules prohibiting such 
contracts — Parties are not in pari delicto 
— Contract discovered to be void subse- 
(|uentlv — Purchaser who has advanced 
n)onev under the contract is entitled to 
a refund of it.) ** AIR 1963 All 294 (300, 
;5()1) (DB). (Money deposited with 

.National Chamber of Commerce, Kanpur, 
as margin money under rules of Chamber 
l»v one constituent for registering con- 
tracts entered into with another consti- 
tuent of Chamber — Contracts prohibited 
under Government Control Orders — Par- 
ties not aware of Control Orders at time 
of deposit — Parties held not in pari 
delicto — No public policy justifying 
retention of money by Chamber — Con- 
tract with Chamber held not tainted or 
illegal — Plaintiff entitled to claim bene- 
nt of Section 65.) •* AIR 1959 AP 277 
(278) = (1959) 1 Andh WR 63 (DB). 

(See also AIR 1959 Cal 165 (167, 168). 
(Parlies not in pari delicto — More in- 
nocent parly could be given relief imder 
Section 65.) ** AIR 196() AP 186 (188) = 
(1959) 2 Andh WR 241 (DB) *» AIR 
1959 Cal 165 (167) = 62 Cal WN 377 
(DB).] 

(14) Where the illegal purpose of an 
arrangement contravening the provisions 
of a statute was carried out in full, the 
exception of locus pacnitentiae does not 
apply and the Court will not render any 
a.ssistance in the recovery of the money 
even if there is a part performance of 
the illegal contract. AIR 1968 Andh Pra 
315 (319) = (1968) 2 Andh WR 267 •• 
AIR 1968 Andh Prn .375 (378) = (1967) 

2 Andh WR 465. 


4 (d). Contracts void In part. — (1) 
Purchasers cannot claim a refund for a 
partial deprivation of the properly pur- 
i ha.sed under an unenforceable deed. AIR 
1927 Sind 62 (66). 

(2) A simple mortgage providing for 
possession in case of default is not wholly 
void In view of Section 8 (2), Punjab 

.Alienation of Land Act and Section 21, 
Contract Act Section 65 does not apply 
to such ca.se. AIR 1932 Lah 630 (632) = 
t.3 Lah 508 (DB). 

(2-A) Where there is no total failure 
of consideration by reason of two diffe- 
rent properties having been sold in one 
lot for a single consideration "and the 
defaulter being found to have title in one 
of them then unless the consideration is 
.severable the purchaser would not be en- 
titled to proportionate refimd of money. 
AIR 1964 Ker 109 (111) = 1964 Ker LT 
102 . 

4 (e). Collateral covenants. — (1) Where 
covenant to compensate is collateral and 
not merely dependent upon the main 
contract which has created the obligation 
then, though the main contract is wholly 
null and void, the plaintiff is entitled to 
claim under the covenant. AIR 1915 Bom 
102 (105) == 39 Bom 358 (DB). 

(2) A valntdan patta (mortgage of an 
unrecognised portion of a Bhag) was 
held void, but a personal covenant to 
compensate if possession of the mort- 
gagee were disturbed could be enforced. 
AIR 1914 Bom 102 (103) = 38 Bom 249 
(DB). 

(3) Even though an agreement be- 
tween two persons that one of them 
should buy tenancy from Collector while 
both of them would share the price and 
the lands as well is inoperative in view 
of the provisions of Section 19 of the 
Colonization of Government Lands (Pun- 
jab) Act of 1912 a subsequent agreement 
between the parlies after both of them 
have acted under the original agreement 
for a long lime to continue the then 
existing state of affairs and providing for 
indemnitv if there is a breach of the 
agreement is an independent contract. 
Therefore the party who had advanced 
half-share of the purchase money is en- 
titled to recover it from the other when 
he commits a breach of the contract. AIR 
1933 Lah 291 (292) (DB). 

(4) Even assuming that Section 66 do^ 
not help the transferee of an intent to 
recover the money paid when he had 
paid that money with full knowledge that 
the interest transferred was in law not 
capable of being transferred there is no 
bar to his claiming back the amount on 
the ground that there was a cmlateral 
agreement to repay the money by an 
arrangement of which the transfer was 
an integral part and that agreement nad 
failed when the transfer was acclaj-ed 
void and not binding on him. (loonJ » 
Mad 441 (444) (DB). 
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(6) Although it is open to the lender 
to enforce the personal covenant contain- 
ed m a document whic^ as affecting 
eeciuity of immovable property, must be 
Fefpsteredi but in fact is not ref^stered 
and as such it is void, but he cannot 
necessarily be thrown upon his right to 
enfo^rce the personal covenant, it is open 
to him to repudiate the contract al- 
together and claim a relief outside it in 
form of restitution under Section 66. 
IUW1966) 44 Pat 917 (DB). 

Contract of minors. — (j) a tran- 
saction in which a minor is a contracting 
party does not amoimt to a contract at 
all and therefore the minor cannot be 
compelled under Section 65 to return any 
money received by him in jsuch a tran- 
saction. AIR 1940 Nag 327-^28) = ILR 
(1940) Nag 632 •* AIR 1936 Nag 16 (16) 
■= 31 Nag LR (Sup) 62 (DB) •• AIR 
1929 Nag 166 (160) = 25 Nag LR 85. 
(Contract by minor declared void — 
Money alone lent under contract — No 
decree for return of money can be passed 
against minor.) ** AIR 1927 Nag 116 
(116)= 23 Nag LR 8 •* AIR 1924 Lah 294 
(295). (Sale by minor — Repudiation of 
— Minor cannot be ordered to refund the 
money even in eouity.) •• AIR 1921 Bom 
147 (1) (147) = 45' Bom 225 (DB) •* 
AIR 1919 Nag 76 (78) = 15 Nag LR 149. 
(Minor cannot be compelled to restore 
even in equity. Difference however should 
be made between cases where specidc 
property capable of recovery passes and 
cases where money passes.) •• (1911) 8 
All LJ 1068 (1058, 1059) (DB) •* (1904) 
26 All 342 (343) (DB) *• AIR 1967 Orissa 
68 (69) = 32 Cut LT 1149 ** AIR 1959 
Andh Pra 100 (101) = 1959 Andh LT 
162 (DB). 

[But see AIR 1959 Mys 188 (190) = 

37 Mys LJ 496.1 

(2) A minor, who on attaining majo- 
rity pays off debts incurred by him dur- 
ing minority, cannot recover those 
amounts subsequently on the ground that 
the contracts were void. AIR 1940 All 12 
(14, 15) (DB). 

(3) One who has knowingly dealt with 
the minor is not entitled to claim from 
him equity, wlUIst compelled to restore 
matters to the 'status quo.* 1904 Pun Re 
No. 33. p. 114 (116) •• AIR 1940 Oudh 
119 (119) = 16 Luck 265 (DB) •• AIR 
1937 Oudh 621 (523). 

(4) Section 66 applies where the plain- 
tiff is under a mistake of fact as to the 
defendant’s minority, which is not dis- 
covered til! after tibe institution of the 
suit AIR 1926 Nag 108 (109). 

(5) A Court while setting aside a lease 
executed by a minor can take into con- 
rideration the facts that the minor was 
very nearly of age when be executed the 
lease md put htm on term that before 
he could deprive the lessee of possession 

tVoL 6.] 3 A. M. 46 


he should return the money received by 
him. AIR 1928 All 286 (287) (DB). 

(6) Minor fraudulently representing 
himself to be major cannot recover the 
property sold by him unless he refunds 
the consideration. AIR 1930 Mad 945 
(951, 954) = 64 Mad 112 (DB) •• AIR 
3933 All 371 (372) •• (1921) 3 UPLR 94 
(97) (Lah). (Minor not bound to return 
benefit unless guilty of fraud.) •* AIR 
1917 Bom 221 (222)= 41 Bom 480 (DB). 
(Minor guilty of fraud may be deprived 
of plea of minority.) ** 1910 Pun LR No. 
98, p. 279 (281) = 1910 Pun Re No. 76 
(DB) •• ILR (1963) 1 Punj 22 (DB) 

[But sec AIR 1941 Pesh 38 (40) (DB) 
•• AIR 1937 All 610 (613, 616, 617, 618) 
« ILR (1937) All 860 (FB). (Fraudulent 
concealment of fact of minority — Pro- 
perty transferred to minor and traceable — 
Money decree against him as compensa- 
tion cannot be passed.) •* AIR 1922 Oudh 
30 (31) = 24 Oudh Cas 348 •• AIR 1919 
All 4,53 (453) = 40 All 658 (DB). (A 

minor ciuvnot be made to repay money 
which he has spent merely because he 
received it under a contract induced by 
his fraud.) •• AIR 1919 Mad 224 (225) 

(DB). (Minor cannot be held liable to re- 
fund the mortgage money even if he mis- 
represented his age.)] 

(7) Party alleging fraud must prove 
that he was thereby deceived into action. 
Minor not knowing the extension of his 
minority bv law commits no fraud or 
misrepresentation and is not bound to 
refund consideration. AIR 1935 Cal 198 
(199) = 61 Cal 1075. 

(8) A minor is entitled to recover 
under Section 65 his contribution to a 
partnership which is found to be void 
under Sections 4 and 30 of the Partner- 
ship Act. AIR 1952 Mys 131 (133) = ILR 
(1953) Mys 16. 

(9) Vendee, who was minor at the 
date of purchase, can recover considera- 
tion money, if he is subsequently dispos- 

. sessed of the property purchased. (1913) 
35 All 370 (373) (DB). 

(10) Where in a suit by minor for re- 
covery of purchase money the defendant 
raised the plea that the contract was 
void due to plaintiff's minoritv it was 
held that the defendant should imder 
Section 65 return the property or pay 
the purchase price as compensation. Madh 
BLJ 1964 HCR 1749 (1760, 1761). 

4 (g), Confroefs on behalf of. minora. — 
(1) Where the money received under a 
contract entered into on behalf of a 
minor was not used for the minor's bene- 
fit he cannot be compelled to return the 
money on the contract being set aside as 
not binding on him. AIR 1929 Lab 279 
(281) (DB). (Compromise entered Into on 
behalf of minor by next friend.) •• AIR 
1936 Mad 605 (697) (DB). (Mortgage of 
family property Including minor mem- 
bers interest in property — Money ob- 
tained not applied to minor's benefit — 
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Rclicl under Section 65 not available 
against minor.) 

(2) Sale of ancestral properly in Maho- 
incdan minor’s hands by his guardian 
for satLsl'ying father’s debts is not for 
minor's benefit and no equitable relief 
bv way of refund can be granted to the 
vendee. .AIR 1929 Lah 331 (332). 


the stamp and so was not liable to re- 
fund. AIR 1929 All 332 (333). 

(7) Where a contract for purchase of 
immovable property entered into by 
guardians of a Muhammedan minor was 
found to be void ab initio, the defendant 
who had received money from the guar- 
dians was liable to repay the amount to 
the minor. (1964) 2 Andh WR 183 (DB). 


(3) A minor who has received the bene- 
fit under a tran.saction entered into on 
his behalf must be compelled to restore 
that benefit when the transaction is set 
aside (1908) 11 Oudh Cas 1 (13) (DB). 
(Liabililv arises not only under Sections 
64 and 65 but also under equity.) *♦ AIR 
1925 Bom 490 (499, 500) = 49 Bom 576 
(DB). (Sale bv step-mother of minor to 
pav otr a binding mortgage debt and 
defray marriage expenses of minor — 
Though sale can be set aside, minor must 
refund money received as consideration.) 
** (1887) o' All 340 (347) (DB). (Mortgage 
set aside as void under Section 18 of 
Act 40 of 1858.) *• 1888 Pun Re No. 96, 
p. 258 (261) (DB). (Mortgage effected by 
mother as de facto guardian neither pro- 
per nor beneficial to minors — Mortgage 
mu.sl be declared invalid but possession 
must be given to minors on condition 
that they repay so much of the considera- 
tion which has been applied to the benefit 
of their estate.) 

(4) If it is proved in a suit bv minor 
for possession of properties alienated by 
guardian, that a substantial part ^ of the 
money was not required for minor’s bene- 
fit the whole sale is void and the minor 
shall have to pay the remaining portion 
of the purchase money to the purchasei 
but if a substantial portion is spent for 
his benefit, the sale would be upheld. 
AIR 1916 Mad 239 (240) (DB). 


(5) A contract effected on behalf of 
the minor by a person not qualified in 
law to represent the minor is void and 
the minor is not required to refund the' 
consideration. AIR 1927 Nag 290 (293). 

(Disqualification under personal law.) *• 
AIR 1929 Mad 110 (113) (DB). (Sale by 
person who is neither legal nor de facto 
guardian of minor — Purchaser legal 
guardian himself —Money although ap- 
plied to relieve burden on the estate of 
minor cannot be recovered when sale is 
set aside ) ** (1896) 18 All 373 (375) 

(DB). (Hortgage of minor’s property by 
unauthorised person — Lease back of 
nroperty — Suit against minor for arrears 
of rent — Held suit must be dismissed 
because mortgage on which v^idity of 
lease depended was itself void.) 


(6) A minor entered into a contract of 
sale and paid certain sum to the other 
party for purchasing a stamp. The stamp 
was purchased and was put on record. 
In the case for specific performance of 
the contract, by the minor: Held that 
the other party derived no benefit irom 


4 (h). Contracts by persons of ansonnd 
mind. — (1) Section 65 cannot bind a 
party to a contract with a person of un- 
sound mind. Such contract being void 
no refund of money paid to imsound 
person can be claimed- 1912 Pun LR 
No. 149 p. 450 (453) = 1912 Pun Re 
No. 41 (DB) •• AIR 1917 Cal 566 (567) 

(DB). 

[But see (1904) 1 All LJ 43 (43, 44). 

(Money lent by a lunatic to another can 
be recovered in a suit on his behalf by 
his next friend under Section 65 even 
though the contract under which it was 
lent was void in law.)] 

4 (i). Refund in cases of frustrate 
contracts. — (1) Party to the contract is 
liable to return benefit derived under a 
contract which becomes impossible of 
performance. AIR 1944 Mad 239 (243) = 
ILR (1944) Mad 124 ** AIR 1950 All 592 
(594, 595) = ILR (1952) 2 All 681 (DB). 
(Marriage contract frustrated by death 
of bride — Parties to contract are en- 
titled to return of ornaments gifted in 
consideration of marriage and also legi- 
timate expenses incurred for the cere- 
monies which precede actual marriage.) 
** AIR 1935 Nag 208 (209) = 31 Nag 
LR 368. (Shop let out burnt down — 
Lessee entitled to lease money paid m 
advance.) 


(2) If after the execution of the con- 
tract or at any stage during the opera- 
tion of the contract its performance be- 
comes impossible by any supervening 
event then each parly is bound to 
to the other any advantage which he had 
taken under the contract. AIR 1970 Kaj 
36 (49) (DB) AIR 1961 Rai 277 (280) 
= 1961 Raj LW 563- (Contract to cut 
trees for a fixed term — Intervemy 
legislation rendering cutting of trees with- 
out licence unlawful — Licence to cut 
trees refused by Government — Contract 
becoming impossible of , 

Each nartv to restore benefit ^ 

under contract.) *• AIR 1M9 

301 (305). (Lease of right to collect fee 

at tonga stand — Lessee not ^tc 'o 

collect fees due to reasons ^ 

control of parties to lease i®- 

using the stand — Held, 

titled to recover the a™®“P*.^^®underlving 
for the lease on the Prmmples under ying 

Section 65 even though 

did not apply in teirns to Ae ^ 

AIR 1915 Lah 310 (311) (t)B). 'Coven^ 

to sell land becoming 

formance by subsequent legislation 
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Vendee entitled to compensation under 
Section 65.) 

CBut see AIR 1919 Lah 142 (144) = 

1919 Pun Re No. 42. (Contract for adver- 
tisement of plaintiff’s book in defendant's 
almanac — Defendant doing every thing 
xmder the contract but contract failing 
on account of almanacs having been 
seized by the Government — Money paid 
to defendant cannot be recovered.) 

AIR 1943 All 327 (327, 328) = ILR 
(1943) All 745* (Ejection of tenant and 
settlement of occupancy tenancy on third 
person — Third parly dispossessed when 
original tenant was restored possession 
under subsequent legislation — Third 
Party’s claim for refund of money uaid 
will not lie.)] 

(3) A shipowner may refuse to ship 
goods on a reasonable apprehension of 
^restraints of prices'* although no res- 
traint is actually in existence at the time. 
The impossibility of performance of a 
contract makes it void. AIR 1917 Sind 53 
(56, 57) = 10 Sind LR 100. 

(4) Contract with ship company 
Performance made impossible by Govern- 
ment prohibition — Company asked char- 
terer to deposit freight charges for im- 
loading, etc. — Held, that plaintiffs were 
entitled to recover with interest freight 
amount and defendants were entitled to 
charge reasonable expense for unloadinft. 
AIR 1916 Bom 265 (268) = 40 Bom 529 
** AIR 1926 Mad 175 (177) » 49 Mad 
200 (DB) •• AIR 1925 Mad 727 (729) = 
48 Mad 459 (DB). (Ship is destroyed be- 
fore commencing voyage.) 


(6) Even if parties had made no provi- 
sion in their contract for the event which 
has frustrated the contract, the law 
would imply for them what it assumes 
they would have agreed had they con- 
templated this unforeseen contingency at 
the time they entered into the contract. 
Certainly the claim of the party to re- 
cover the money would have arisen from 
a remedy in quasi contract for not hav- 
ing got what the plaintiff had bai^ained 
for. At any rate in such cases. Secs. 56 
and 65 of the Contract Act would have 
come to the rescue of the aggrieved 
party. 1958 Andh LT 960- 


[But see AIR 1930 Sind 282 (283) 

(DB). (Advance freight paid for fulfil- 
ment of contrjict need not be returned if 
contract becomes impossible for no fault 
of the party. AIR 1925 Mad 727 — 48 
Mad 459 and AIR 1916 Bom 265 « 40 
Bom 529, Distinguished.)] 

4 CJ>. Eamcat money. — ( 1 ) Sections 
64 and 65 of Contract Act, though they 
must be taken to deal also with the re- 
tnm of benefits and/or advantages le- 
ceived under contract validly rescinded, 
have no application to cases of forfeiture 
of earnest money paid under t^ contract. 
AIR 1952 Cal 93 (98) AIR 1968 Assam 
28 (27) - ILR (1964) 16 Assam 613 •• 


AIR 1959 Pat 176 (179) = 1958 BLJR 

i> 26 . 

[See however AIR 19.39 Cal 14 (15). 

(Principle ol seciion applies and hence 
earnest money can be ordered to be re- 
funded.)] 

(2) Where the ba.sis of an agreement 
to purchase a plot was that permission 
to build a small house thereon would be- 
come available it was held that the pur- 
chaser was entitled to recover the ear- 
nest money paid by him when the per- 
mission sought was refused. AIR 1937 
Lah 781 (782). 

(3) Where after a decree for specific 
perlormance of a contract of sale was 
passed and while the appeal against the 
decree was pending the rights in the pro- 
perty sold became vested in the Govern- 
ment under the Zamindari Abolition Act 
it was held that the contract of sale it- 

be deemed to have become 
void. In the circumstances a decree for 
refund of the purchase money and com- 
pensation by way of damages granted to 
the purchaser would constitute the most 


(4) An amount of money paid as pay. 
ment of the price can be recovered under 
Section 65. AIR 1958 Mys 10 (14) = ILR 
(1957) Mys 72. 

^ (k)* Obligation of heirs and represen- 
Ulives-ln-lnterest. — (i) Hindu son Is 
bound to discharge liability of father to 

under Section 65. AIR 
1927 Oudh 177 (180) (DB). 

(2) Where the trust estate received 
the consideration paid under a transfer 
of Its properties which was ultra vires 
the powers of the trustee the receiver in 
possession of the trust properties is 
bound under Section 65 to return the 
consideration when the transfer is set 


mndo famUy. — (i) Section 65 has no 
application to a mortgage becoming un- 
enforceable for want of legal necessity 
imd benefit to the family. AIR 1920 Pat 

= b Pat LJ 622 (DB) •• AIR 
1929 All 387 (388). (A coparcener avoiding 
an alienation by the karta for want of 
legal necessity is not bound to refund 
the consideration.) 

^ mortgage by the karta without 
IWl necessity IS a void contract and 
he^e under Section 65 which applies to 
^id contracts as well the mortgagor is 
^und to return the money obtained as 

discovered that it is void 
AIR 1927 Oudh 177 (178. 179) (DB). 

members 

of foint Hindu family including father 

?o off property applied’ 

to pay off simple money debt and partly 

for payment of an antecedent debt under 
n^ruetuary mortg^e — Sale if ch^- 
lenged, purchaser is entitled for return 
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of consideration paid on behalt of TSioji^ 
gage debt only. AIR 1929 All 659 (661) 

4 (m). ContpacI by co-shaper. — (1) A 
joint occupancy tenant cannot repudiate 
the mortgage made by his co-sharers 
\vith(»ut paving the mortgage-money re- 
alised by the latter from the mortgagee. 
AIR 1924 All 746 (747). 

4 (n). Sale. — (1) When the agree- 
ment lor purchase of land is declared to 
be ineffectual in a suit for specific per- 
formance of the same, the intending ven- 
dor is bound to restore the consideration 
mf)nev received by him. (1889) 11 All 47 
(56) = 15 Ind App 211 (PC). 

(2) In a suit by vendee for specific 
performance of agreement of sale, the 
Court, while refusing specific performance 
on the ground that the terms of the con- 
tract were uncertain, can grant the alter- 
native prayer of the plaintiff for the re- 
fund of purchase money paid in further- 
ance of the contract. The contract bemg 
deilared void by the vei^' judgment, the 
(luestion of limitation does not arise. 
|19(m) 25 All 618 (627) (DB). 

(3) Where under a contract for the 
sale and purchase of a car the parties 
acting under a bona fide mistake fixed a 
price which was in excess of the current 
controlled price it was held that the re- 
nudv of the purchaser whether the con- 
tract was treated as voidable on the 
ground of mutual mistake or as void on 
the ground of transgres.sing the control 
order, was to return the car and claim 
the price paid bv him and not to sue for 
tlie (lilTerence in the price- AIR 

Mad 662 (663) = ILR (1956) Mad 712 
(DB). (Section 72 does not applv as 
there was no question of the 
hav'ing been paid under mistake. AIR 
1952 Mad 779. Reversed.) 

(41 Where the sale is void because the 
parties were under a mutual mistake as 
to the essential facts the purchaser can 
lecover the sale consideration but not 
any damages or interest. AIR 19oU All 
252 (254) (DB). 

(5) Where a sale of his minor son’s 
property was executed bv a father but the 
sale was subsequently set aside at the 
suit of the minor on the ground that it 
amounted to fraud on the law of regis- 
tralion it was held that the father was 
bound to return the consideration to the 
purchaser under Section 65. His plea 
mat he had paid over the 

person who had given an indemnity bond 
to the purchaser to persuade him to buy 
the property of the minor would 
sHve him from the liability. 

5 211 (216, 218) = ILR (1944) Mad 

663 (DB). 

(6) Where because of the happening 
of an eventuality which was not m the 
contemplation of the parties 

of their entering into the contract the 


purchaser rescinded the bargain and sued 
for the recovery of the purchase price 
paid by bim it was held that he was 
entitled to recover the same, AIR 1934 
Nag 248 (249). 

(7) A party paying money for trans- 

fers of occupancy and ordinary tenant 
rights under C. P. Tenancy Act is entitl- 
ed to a refund on failure of considera-;^ 
tion. AIR 1925 Nag 375 (375) 1943^ 

Nag LJ 324 (324, 325). 

(8) Where the purchaser of occupancy 

righto redeemed the mortgage of those 
rights from the landlord-mortgagee and 
the latter subsequently evicted him by 
obtaining a cancellation of the sale it 
was held that the purchaser was entitled 
to the refimd of the money which he 
paid to him* AIR 1921 299 (300) 

(DB). 

(9) On sale becoming void for want 

of title in seller of which vendee has 
knowledge, vendee can claim return of 
earnest money but neither interest nor 
damages. AIR 1924 Lah 476 (478, 479) 
(DB) *• AIR 1963 Ker 148 (151) = 1962 
Ker LT 12. (But he cannot claim 

interest unless fraud is proved- AIR 

All 593 (FB), Dissented from.) AIR 

1961 J & K 66. 

(10) Judgment-debtor found not to 

have saleable interest in property sold in 
execution — Suit by auction purchaser 
for refund of purchase money is not 
maintainable. The doctrine of money hsa 
and received cannot be 

AIR 1965 Andh Pra 239 (247) = (1965) 

1 Andh LT 391 (FB). 

(11) Where the purchaser’s suit under 
Order 21, Rule 63, Civil P. C. against his 
vendor, the vendor's transferor and me 
creditors of the latter who had ^^tached 
the property failed it was held that the 
purchaser was entitled to recover tlw 
money paid by him from hw vendor. AIR 
1936 Nag 268 (269) = ILR (1937) Nag 
94 

(12) The purchase of a property from 
the judgment-debtor, after it has l^n 
sold in execution, with the condition mat 
the purchaser would get back me pi^- 
chase money if he failed to have me 
sale set aside is not opposed to public 
policy and the purchaser is entitled to 
have his money back in tlw event of his 
application to set aside me . 
dismissed. AIR 1919 All 72 (2) (74) - 
42 All 7 (DB). 

(13) Consideration f 

refund money received by ^ Tfh 666 
of mortgage rights. AIR 1938 Lah 666 

(567). 

(14) Alienation of trust ^ 

provided by trust deed 

purchase one’a own property. la 
Md does not bmd trust ai^ m 
alienee to entitled 

tion money. AIR 1930 Mad 872 (874) 
(DB). 
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(15) An alienation to a non-aariculturist 

does not become void when the conditions 
prescribed by Section 14 of the Punjab 
Alienation of Land Act, 13 of 1900 are 
not complied with and therefore the 
alienee cannot recover the money paid 
by him. AIR 1938 Lah 820 (822) » 

ILR (1939) Lah 30. 

(16) A purchaser cannot recover back 
the redemption money paid for an un< 
disclosed mortaae^, after his purchase was 
foimd to be sham and unenforceable. It 
is not an advantage under agreement 
and also the sale was not ’’discovered to 
be void." AIR 1931 Bom 39 (41). 

(17) Unregistered sale deed relating to 
property worth more than Rs. 100 is not 
void. Under Section 49 it only does not 
affect the property. Provisions of Sec. 
65 are attracted to it. ILR (1954) Patiala 
244 (250). (AIR 1030 PC 110, Rel. on.) 

(18) The principle that a purchaser is 
entitled to sue and recover the purchase 
money in an action for money had and 
received if there is a total failure of 
consideration applies to cases of sale 
under Revenue Recovery Act also. AIR 
1964 Ker 109 (111) = 1964 Ker LT 102. 

(19) A vendee agreeing to purchase 
land on the happening of an event is 
entitled to refund of money agreed to be 
Adjusted against the sale, in case the 
happening of the event subseouently 
becomes impossible. AIR 1969 Orissa 
171 (175) = 34 Cut LT 1227. 

(20) Agreement to sale land — Pay- 
ment of advance towards purchase — 
Subsecruent cancellation of agreement by 
purchaser requesting refund of advance 
as soon as land is sold — Seller accepting 
cancellation and desiring to refund 
advance as soon as land is sold — Claim 
for refxmd of advance before land is sold 
— Facts proving that no specific land was 
agreed to be sold to purchaser — Beld^ 
expression ‘as soon as land is sold 
could be ignored as 'meaningless adden- 
dum’ and purchaser could claim refund 
even before land is actually sold to 
another purchaser. (1965) 67 Pimj LR 
824. 


4 (o). Mortgagee. — (1) Where a mort- 
gagor seeks to recover possession of pro- 
perty from a mortgagee under a void 
mortgage he can do so only on payment 
of the mortgage money. AIR 1951 All 
589 (690) = ILR (1953) 1 All M7 (DB). 
(Mortgage deed executed in fraud of 
registration law is invalid.) •* AIR 1956 
All 639 (640). (Mortgage of ex-proprie- 
tary and occupancy tenancy is void — Mort- 
gagor should be given relief even though 
his action is in the suit for redemption 
and not for possession.) •• AIR 1955 J & 
K 20 (22). (Mortgage executed without 
observing legal formalities — Mortgagor 
seeking to recover possession must return 
consideration received by him.) 


(2) Mortgage of insolvent’s property by 
Receiver set aside and adjudication 
annulled — Mortgagee was entitled to 
possession until he was repaid the sum 
advanced. AIR 1935 Lah 112 (113). 

(3) Mortgage, without previous sanction 

of Deputy Commissioner, required under 
Punjab Colonization of Government Lands 
Act, Section 19 — Parties knowing that 
sanction was necessary but not knowing 
that contract was void — Case falls 
within Section 65. AIR 1935 Lah 401 
(402) (DB) •* AIR 1944 All 276 (278) 
= ILR (1944) All 674 (DB). (Even 

where there is no personal covenant 
in an illegal mortgage or zarpeshgi 

lease deed, the plaintiff is entitl- 
ed to claim refimd of consideration.) 
•• AIR 1942 All 409 (409) = ILR (1942) 

All 817 (DB). (Cause of action arises 

when agreement is made — Section 68, 
T. P. Act, is not applicable.) ** AIR 1940 
PC 204 (207, 210) = 67 Ind App 431 = 
ILR (1940) Kar PC 419. (Execution pro- 
ceedings of mortgage decree pending — 
Fresh mortgage of suit properties without 
Collector's permission.) •* AIR 1935 All 
256 (257) •• AIR 1934 Lah 853 (857) =* 
15 Lah 751 (FB). (61 Ind Cas 604 (Lah) 
and Letters Patent Appeal No. 131 of 
1921, Overruled.) *• AIR 1929 Nag 241 
(243) •• AIR 1925 Oudh 212 (214). 

(Invalid mortgage acted upon bv both 
parties.) •• AIR 1918 Oudh 22 (24i = 
20 Oudh Cas 306 (DB). (Mortgage found 
to be void for want of proper attesta- 
tion.) 

(4) Section 65 does not apply to mort- 

gages which are valid up to the mort- 
gagor's life time; therefore the mortgagee 
cannot recover the mortgage monev when 
after the mortgagor's death, the mortgage 
becomes void under Section 28 Broach 
and Kaira Encumbered Estates Act. AIR 
1916 Bom 65 (65, 66) = 41 Bom .546 

(DB). 

(5) Mortgagee of a void u.sufructuary 
mortgage cannot recover money from 
mortgagor if he is not put in possession. 
(^910) 32 All 383 (388, 389). 

(6) Where after the death of the mort- 
gagor the mortgagee purchased the pro- 
perty fraudulently from the guardian of 
the minor sons of the mortgagor it was 
held when the sale was set aside subse- 
quently that mortgagee could only recover 
the specific sum lost by him bv the sale 
having been set aside. The mortgage 
security which was abandoned by him 
by the acceptance of the sale did not 
revive and give him cause of action to 
sue upon the mortgage. AIR 1942 Pat 
247 (249) (DB). 

4 (p)« Leases^ — (1) Where after the 
transferor had accepted the benefit and 
put the transferee in possession the trans- 
fer is foimd to be void as forbidden by 
law it would not be open to the former 
to oust the latter without refunding the 
benefit he had received. AIR 19M All 
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21 ;') (2I()). (Joint I'amilv getting perpetual 
louse granted bv one of its members.) *• 
19(31 Jal) LJ 1446 (DB). 

(2) Lease of sir land in perpetuity for 
a premium over Rs. 100 requires registra- 
tion — In absence of a registered lease, 
the lessee becomes a tenant from year to 
year, and if the landlord desires to eject 
him he must return the premium 
amounl. AIR 1927 Nag 353 (353). 

(3) Where a lease, although it was 
crmipnlsoi ily registrable, was not register- 
ed and therefore it fell through it was 
held that the mor^y paid under it to th« 
lessor was to be (treated as money had 
and received by him and returnable as 
su<h. AIR 1949 iNag 389 (394) = ILR 
(1949) Nag 849 (DB). 

(4) When a lease is void or the ground 
ol' the term ol the lease exceeding the 
slafu nrv term there is no actual illegal 
purpose carried into effect and Section 65 
app'ii s. Maxim, in pari delicto potior est 
comii in possidentis will not apply. On 
lease becomhig void after expiry of statu- 
tory period, lessor is entitled to get back 
possession on payment of compensation 
to llie lessee. AIR 1935 Nag 58 (59) “ 
31 Nag LR 208. 

(5) Where a malguzari forest was 
leased without sanction in ignorance of 
the fuel that such sanction was needed 
and subsequently the Deputy Commis- 
sioner took the forest under protection 
under C. P. Land Revenue Act it was 
held that the lessees could recover the 
consideration paid by them from the 
lessor under Section 65. AIR 1931 Nag 
137 (138). 

(6) A landlord who has received under 
the agreement of tenancy rent from his 
tenant which is found to be in excess of 
the fair rent due on it is bound to refund 
the exce.ss. AIR 1957 Raj 392 (395) = 
ILR (1957) 7 Raj 145. 

[See also AIR 1952 Sau 93 (95). (Con- 
tract or receipt of rent volimtarily paid 
by tenant is not ipso facto void — When 
contingency of its becoming void to the 
excess of standard rent when fixed is 
removed by Rent Control Act being 
repealed no question of refund by land- 
lord can arise.)] 

(7) The settlement regarding the pay- 

ment of quit rent for a village was effect- 
ed under the Bombay Summary Settle- 
ment Act between the Government and 
the parties under a mutual mistake that 
the latter were the superior holders of 
all lands in the village while in fact 
some wanta lands were the property of 
certain girassias it was held that the quit 
rent paid by the parties so far as the 
wanta lands were concerned was liable 
to be returned under Section 65. (1893) 

17 Bom 407 (413) (DB). 

4 (q). Marriage contraets. — (1) Under 
Section 73 the promisee can recover 
compensation for any loss or damage 


caused to him by the breach of marriage 
contract. Under Section 65 he can get the 
refund of money, ornaments, etc*, given 
by him as consideration for the promise 
or compensation as on a failure of con- 
sideration. AIR 1917 Bom 61 (62) = 
42 Bom 499 ** (1909) 33 Bom 411 (416, 
417) (DB). (Marriage brokerage agree- 
ment.) *• AIR 1954 Orissa 17 (23) = ILR 
(1953) Cut 558 (DB) •* AIR 1949 Pat 
250 (252, 253) = 27 Pat 287 ** (1905) 1 
Cal LJ 261 (268, 269). (Presents given 

to bride or money paid under a contract 
of marriage can be recovered when 
marriage is broken.) 

[See however AIR 1947 Pat 132 (134). 
(Party paying tilak rescinding contract 
of marriage — He cannot recover the 
amount.)] 

4 fr). Other Instances. — (1) A suit by 
the members of an association, which at 
its formation was illegal by reason of 
Section 4 (2) of the Companies Act of 
1913, for the refund of their subscription 
is maintainable, even though the associa- 
tion had carried out a part of the business 
for which it was formed. AIR 1930 
Rang 21 (25) = 7 Rang 540 (DB). (In 
granting the relief the Court is not giving 
effect to an illegal contract but on the 
other hand brings such a contract to an 
end. The suit is governed by Article 120 
of the Lim. Act and not by Article 62.) 

(2) Where a corporation receives money 
or property under an agreement which 
turns out to be ultra vires or illegal, it 
must either return it or make compensa- 
tion. AIR 1916 Cal 136 (149) » 43 Cal 
790 (DB). 

(3) Agreement void ab initio as contra, 
vening provisions of Section 28 of the 
Legal Practitioners* Act — A client is 
bound to make compensation to the vakil 
for the advantage received. AIR 1930 
Mad 132 (135) = 53 Mad 309 (DB). 

(4) Person exchanging a house worth 
more than 100 rupees by an imregistered 
deed, can recover possession of the same 
but must refund the consideration. 1913 
PunI LR No. 203, p. 687 (688, 689) (DB). 

(5) Co-operative Credit Societies Act, 
Section 29 — An agreement to advance 
money to non-member cannot be enforced 
— But if it is advanced it can be re- 
covered on principle of implied contract 
to repay. AIR 1929 Lah 330 (331) (DB). 

(6) Though benami character of trans- 
actions cannot be proved by virtue of Sec- 
tion 66, Civil P. C., still they are not 
illegal — Suit would lie to recover con- 
sideration. AIR 1923 Nag 11 (12). 

(7) Though partnership between 
partners to jointly work liquor shop is 
void refund is allowable under Sec. 65. 
AIR 1937 Nag 250 (251) = ILR (1937) 
Nag 376. 

[But see AIR 1944 Mad 415 (415. 416). 
(No refund is allowable either under Sec- 
tion 84, Trusts Act or Section 66, Con- 
tract Act.)] 
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(8) A party who received some advan- 
taffe under a champertous at^recment 
which was found to be void, should be 
refunded to the other party. AIR 1957 
Rai 89 (94) »» ILR (1957) 7 Raj 204 
(DB). 

(9) An agreement between a landlord 
and transferee from a tenant that the 
former would not object to the transfer 
in consideration of the payment made by 
the latter is a valid compromise of a dis- 
puted claim which is bindini; on both. 
So Ions as the landlord has not raised 
any objection to the transfer there is no 
failure of consideration on his part and 
the transferee cannot compel him to 
refund the amount paid by him if the 
transfer is avoided by his transferors 
themselves. AIR 1916 Na« 71 (72) « 13 
Nait LR 114. 

(9-A) Suit for slay order — Alternative 
claim under Section 65 — Alternative 
claim becomes nugatory when there is a 
valid contract containing an arbitration 
clause. AIR 1967 Gal 372 (375). 

(10) Contract to fell trees from Gov- 
ernment forest land — Agreement pro- 
viding for felling of some sound trees 
and some unsoimd trees — Soundness of 
trees to be determined by Government by 
external appearances — Contractor know- 
ing this fact when he entered into the 
contract — Contractor, finding 75 p* c. 
trees unsoimd. rescinding the contract 
requesting refund of security deposit — 
Held, Section 65 did not apply. AIR 
1963 Orissa 217 (220) = (1963) 5 OJD 
361. 


(11) Contract by managing director 
without consent of directors with other 
private company of which he is member 
Contract is not void — M^aging 
director is not liable to make restitution. 
AIR 1959 Cal 715 (727) = (I960) 30 Com 
Cas 582. 


(12) Defendant being highest bidder at 
auction of right to collect fees in markets 

— Defendant however failing to execute 
registered lease deed representing teras 
of auction — Defendant exercising ms 
right under auction — Held, Ss- 65 and 70 
applied and defendant was bound to 
compensation to plaintiff- AIR 1965 Andh 
Pra 191 (193) = (1965) 1 Andh WR 176 
(DB). 

(13) Goods purchased taken away by 
police as stolen goods — Seller 

ed and discharged — Goods ordered to 
be handed over to P. W- D. authorities 

— Purchaser was entitled to recover pur- 
chase money. AIR 1961 Punj 437 (438) 
ILR (1960) 1 Punj 465. 

. (14) Policy vitiated by suppression of 
material facta — No right to refund of 
money paid by Insured to insurance com- 
pany — Actira for money ^ 

received cannot be entertain^. AIR MJB 
8G 814 (8U) « 1968 Sapp (21 SCR 671* 


(15) Confirmation of sale — Suit by 
third party — Judgment-debtor found to 
have no saleable interest in property — 
Dispossession of auction-purchaser — 
Auction-purchaser can recover purchase 
money from decree-holder except in cer- 
tain circumstances — Right of auction- 
purchaser may be founded on principle 
underlying Section 65, Contract Act, or on 
principle of money had and received. AIR 
1964 Raj 140 (145) = 1964 Raj LW 178 
(DB). 

(16) Agreement to sell contract — No 
intention to cheat at the time of agree- 
ment — Contract itself having spent its 
force DO obligation to transfer contract — 
Only obligation on the transferor was to 
return the consideration. 1964 (1) Cri LJ 
374 (J & K). 

(17) Settlement of debt and amount of 
debt paid, during pendency of creditor's 
application under Bombay Agricultural 
Debtors Relief Act for adjustment — 
Debtor not aware of application ■ — 
Settlement is void — Creditor held 
bound to refund amount received under 
settlement- AIR 1967 Guj 46 (47, 48)) » 
(1965) 6 Guj LR 817. 

5. Compensatton. — (1) Compensation is 
awarded under the section as an alterna- 
tive for specific restitution where such res- 
titution is found to be impossible. AIR 
1948 PC 56 (58) = 74 Ind App 295 = 
ILR (1947) Bom 860 ** AIR 1957 Raj 89 
(94, 95) » ILR (1957) 7 Raj 204 (DB) 
•• AIR 1939 Lah 564 (565) (DB) *• AIR 
1939 Mad 957 (960, 961, 962) = ILR 

(1939) Mad 928 (DB). (Vendee unable 
to restore goods must make compensa- 
tion.) •* 1968 MPLJ 425 =* 1969 Jab LJ 
304 (DB). (Contract between plaintiff 
and defendant, Cantonment Board for 
repairs of road — Work carried out by 
plaintiff — Contract found void — 
Advantage gained bv defendant not res- 
torable it being the material supplied and 
labour bestowed — Advantage gained 
therefore can only be refunded bv com- 
pensating the plaintiff in terms of money. 
In such a case Section 65 is perhaps in- 
applicable.) 

(2) Section 41 of the Specific Relief 
Act, 1877 makes a special provision for a 
case of cancellation of an instrument 
and it is unnecessary to have resort to 
the more general provision in Sec. 65 of 
the Contract Act. Nevertheless it is useful 
to consider that section since it gives an 
indication of what compensation justice 
may require in such cases. 1963 Rer LT 
1022. 

(3) The compensation contemplated 
the section is only the equivalent of 
the benefit retained in terms of money 
and not the loss or damage which has 
arisen to the party claiming compensa- 
tion by the breach of the contract. AIR 
1948 PC 66 (68) = 74 Ind App 296 ^ 
ILR (1947) Bom 860 •* AIR 1955 All 408 
(414) (DB). (Section does not contemp- 
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late payment of loss or damage on the 
ground of breach of contract.) 

[Sec also AIR 1058 SC 560 (577) = 

1969 SCR 379. (Works contract — Suit 
where claim is in quantum meruit is 
suit for damages for breach of contract 
and not for price of goods sold and deli- 
vered under the contract.)] 

(4) Relief contemplated by Section 65 
is that the party prejudiced by the mis- 
take should be relieved from the conse- 
quences thereof — He is entitled to be 
placed in the same position as be would 
be if there had been no mistake and 
also to be compensated for any loss 
which may have necessarily resulted 
from the mistake. (1904) 14 Mad LJ 443 
(459) (DB). (Release of debt by mistake— 
Debt barred by limitation on date when 
mistake is discovered — Party will not 
only be entitled to declaration that 
release is not binding but also for com- 
pensation against loss which resulted 
from the debt having become barred.) 

(5) The section does not impose on 
party any obligation to make compensa- 
tion in respect of that of which he has 
not enjoyed the benefit. (1905) 27 All 592 
(602) (DB) ** AIR 1940 AU 340 (341, 
342). (Case of lease not binding on 
lessee.) 

(6) A right to compensation when it is 
cleailv (established to have arisen imder 
this section cannot be denied on a con- 
sideration of any contrary principle con- 
tained under the English law. AIR 1955 
Assam 86 (93) (DB). 

(7) Where a contract had been per- 
formed in part, the principle of compen- 
sation on account of frustration of con- 
tract could not come in aid and Section 65 
cannot be invoked for refund of the 
balance. AIR 1955 Mad 606 (607). 

(8) Right to compensation does nof 
depend upon the possibility of apportion- 
ment (1899) 23 Bom 15 (21). 

(9) In the absence of any contract 
there is no liability to pay any interest 
on compensation granted under S. 65. 
AIR 1939 Mad 957 (963) = ILR (1939) 
Mad 928 (DB) •* Madh BLJ 1955 HCR 
400 (404). (Frustrated contract. No evi- 
dence that party refused to restore bene- 
fit or earned interest on the amount 
retained — Held, other party is entitled 
only to a refimd of money actually 
advanced b.y him.) 

(10) Mortgage decree containing no 
provision as to interest — Defendant taking 
several adjournments to pay the decret^ 
amoimt — Plaintiff including interest in 
the amount — Subsequently defendant 
contending that he was not liable to pay 
interest — Held that though the contract 
of the defendant created a contractual 
obligation to pay interest, such an agree- 
ment was void for mistake of fact. 
(Interest was awarded as cornpensatlcm 
for the benefit obtained under a void 


agreement. (1904) 28 Bom 893 (899) 

(DB). 

(11) Compensation should be made by 

a person who received unlawful advantage 
under an agreement which is void ah 
initio. An u^awful agreement does not 
render the agreement for restitution un- 
lawful. (1909) 11 Bom LR 693 (698) 

(DB). 

[But see AIR 1954 Eutch 7 (8). (Com- 
pensation cannot be awarded under a 
contract which is void under Section 23.)] 

(12) A contract may be void on the 

groimd of non-compliance with statutory 
requirements but s&l the party who has 
peiformed under it will be entitled to 
restitution by way of compensation for 
damages under Sections 65 and 70 of 
the Act. AIR 1956 Cal 203 (204) (DB). 
(Contract invalid on the ground of non- 
compliance with Section 103 (2), Bengal 
Municipal Act, 1932.) *♦ AIR 1936 All 723 
(728, 729, 730) » 58 AU 1069 (DB). 

(Contract violating Section 96 (1) (b) of 
tJ. P. Municipalities Act.) 

(13) The vendor under a transfer which 

is set aside as being without the permis- 
sion of the CoUector under para. 11 of 
Sch. Ill of the Civil P. C. is entitled to 
compensation imder Section 65 of the 
Contract Act. AIR 1051 AU 630 (632) 

(DB). 

(14) Where the sale deed executed in 
favour of a person in return for the help 
rendered by him to the vendor in re- 
covering his share of inheritance is set 
aside on the ground of undue influence 
the vendee is entitled to be compensated 
to the extent of the expenditure incurred 
by him in helping the vendor to recover 
his share. AIR 1927 Oudh 92 (96) » 1 
Luck 144 (DB). 

(15) When a contract between the 

emplo.yer and employees is rendered void 
by a subsequent act of legislature, the 
employer is liable to make compensation 
to the employee for work done by him 
and the liability can be enforced against 
him in spite of the fact that he has paid 
the unclaimed wages to the Board under 
Section 3 (1) of Bombay Labour Welfare 
Fund Act. AIR 1968 SG 328 (338) 1068 

SCR 1122. 

(16) Invalid mortgage of tenancy rights 
under Oudh Tenancy Law serves as a 
valid acknowledgment of old debts and 
only a money decree can be passed on 
the original teansaction. But the morhjag® 
being void, compensation under 

66 cannot be awarded. AIR 1925 Oudh 
401 (402). 

(17) Where property of a Iimatic b 
mortgaged without authority of Court, it 
is void; hut mortgagee who had sp^t 
money in causing a previously subsisting 
attachment to be raised, is entitled to be 
compensated for the money thus spent. 
(1913) 14 Mad LT 489 (490, 491) (DB). 

(17-A) A lessor delivering possession of 
land to the lessee b not liable to refund 
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the premium received by him, if after 
the creation of tenancy, there is a change 
m legislation and the tenant has to hand- 
over possession of the land to a third 
person. All that he is entitled to do 
is to stop payment of rent but he is 
not entitled to any refimd for the 
amount that he might have paid earlier 
for obtaining the tenancy. AIR 1967 All 
262 (2W) = 1966 All LJ 960 (DB). (AIR 
1922 All 6, Overml^.) 

( 18) V^ere the sale deed is discovered 
to be void or becomes void, the legal re- 
presentatives of the deceased vendor can 
be sued for compensation. AIR 1961 
Bom 97 (103) = 62 Bom LR 360 (DB). 

6. Pleadings and proof. — (i) Claim 
under Section 65 involves mixed question 
of law and fact — Plaintiff must allege 
and prove that there was agreement which 
was discovered to be void and advantage 
was received after discovery — Such a 
claim must be specifically pleaded. (1954) 
93 Cal LJ 373 (375) •• AIR 1963 Madh 
Pra 240 (241, 242) = 1963 MPLJ 261 
(DB) •• AIR 1961 Raj 6 (8) = 1960 Raj 
LW 346 (DB). (If there is no need for 
further investigation and there is no 
difficulty in granting the equitable relief 
under Section 65, it would be unreason- 
able to refuse it on any technicality*) 

(2) The trial of an issue as to whether 
relief can be given necessarily involves 
the trial of two questions namely one is 
to the time when the agreement was dis> 
covered to be void and another as to 
the advantages received by a party which 
it must restore or compensate for. These 
being questions of fact an issue which 
Involves a trial of them will not be 
allowed to be raised unless it is to be 
fotmd in the pleadings. AIR 1956 Cal 138 
(142). 

(3) A relief under Section 65 should be 
claimed as a substantive relief and court- 
fee should be paid therefor. AIR 1947 
Oudh 33 (35) (DB). 

(4) Where in a suit upon a contract 

the defendant sets up the plea that the 
contract is void because it does not com- 
ply with the conditions prescribed by an 
Act or rules the plaintiff should be al- 
lowed to amend his plaint so as to in- 
clude a claim for relief under Section 65. 
AIR 1942 Mad 111 (112, 113) •• ILR 

(1965) 2 Mad 326. 

[See also AIR 1959 Cal 585 (689, 593) 
« ILR (I960) 1 Cal 776 (DB). (Per 
Das Gupta C. J. — Claim not pleaded — 
Further investigation not necessary 
Court can give relief even without formal 
amendment of plaint. Per Bose J* » 
ClMm specifically not pleaded no such 
plea can be allowed to be raised.)] 

(6) Relief under Section 66 cannot be 
claimed at the last moment in appMl. 
air 1937 Oudh 410 (414) - IS Luck 

681 (DB). 

(0) Normally discovery is a question 
of fact and where no evidence on this 


point Is adduced by the plaintiff the 
Lourf cannot come to any conclusion as 
to when it was made. But where the 
void nature of the agreement is patent, it 
may be held that the time when the 
agreement was discovered to be void is 
the date of the agreement itself. 1958 Cal 
LJ 95 A* ILR (1903) Cut 249. 


7. LlmltallOn. — (l) in the absence of 
special circumstances the time at which 
an agreement is discovered to be void 
under S. 65, is the date of the agree- 
ment. AIR 1933 PC 63 (66) = 60 lod 
App 13 = 64 All 1067 •• AIR 1942 All 
409 (410) = ILR (1942) All 817 (DB). 
(Parties must be deemed to have had 
formation of provisions of statute and 
it must be assumed that they knew that 
the agreement was void when they en- 
tered into it.) •* AIR 1939 Nag 27 (31) 
= ILR (1940) Nag 553 (DB) •* AIR 1937 
Oudh 87 (97) = 12 Luck 435 (DB). (In 
special circumstances it may be later.) *• 
AIR 1926 Nag 241(243). (Cause of action 
does not arise on dale on which agree- 
ment is found impossible of performance ) 
•• AIR 1925 Oudh 737 (737) •• AIR 1955 
Ajmer 54 (55). 

(2) Suit for refund of advance paid 
imder void agreement should be brought 
witiiin three years of discovering agree- 
ment to be void. When the agreemonf is 
one forbidden by law ordinarily plainfifT 
must be deemed to have been aware of 
the fact when he entered into it. AIR 
1925 Mad 885 (886). 

(3) Where the lease is void, lessee is 
entitled to return of money — Article 116, 
Limitation Act, applies. AIR 1936 Pat 
462 (465) (DB). 

(4) The suit of a subsequent lessee, 
who has been dispossessed by a prior 
lessee, for damages and return of naza- 
rana, is governed bv Article 116 of the 
Limitation Act and time begins to run 
from the date of his dispossession. AIR 
1940 Pat 81 (84) = 18 Pal 654 (DB). 

(5) Where a contract becomes impos- 
sible of performance and thus a party is 
deprived of the .satisfaction he originally 
obtained he gets a fresh cause of action 
for satisfaction of his claim under Sec- 
tion 65 of the Act as from the date on 
which the impossibility has arisen. (1926) 
96 Ind Cas 909 ( 910) (Mad). 

(6) A claim for money paid under a 
contract, which becomes void, is govern- 
ed by Article 97 of the Limitation Act; 
and it must be preferred within three 
years from the time the contract becomes 
void. AIR 1928 All 360 (363) (DB). 

(Ti Limitation starts only from date 
of failure of consideration — Article 97 
applies. AIR 1926 Rang 7 (9) (DB). 

(8) No question of limitation arises 
where the restitution is granted by the 
same decree which has declared the con- 
tract of sale void. (1903) 26 All 618 (627) 
(PB). 

[See however AIR 1927 Oudh 177 (180) 
(DB). (Decision in a suit that agreement 
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66. Mode of communicating or revoking rescission of vmdable contract. — ^Tbe 
rescission of a voidable contract may be communicated or revoked in the same 
manner, and subject to the same rules, as apply to the communication or revoca- 
tion of a proposal.* 

[®] See Sections 3 and 5. 

67. Effect of neglect of promise to afford promisor reasonable facilities for 
performance. — If any promisee neglects or refuses to afford the promisor reason- 
able facilities for the performance of his promise, the promisor is excused by such 
neglect or refusal as to any non-performance caused thereby. 

Illustration 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his house requires repair. 

A is excused for the non-perfonnance of the contract if it is caused by such neglect 
or refusal. 


CHAPTER V 

OF CERTAIN RELATIONS RESEMBLING THOSE CREATED BY CONTRACT 

68. Claim for necessaries supplied to person incapable of contracting, or on 
liis account. — If a person, incapable* of entering into a contract, or any one 
whom he is legally bound to support, is supplied by another person with neces- 


Soctlon 65 — Note 7 (contd.) 

is void may give ^ cause of action for a 
t resh suit under Section 65 but it would 
not be open to the Court to pass a decree 
under the section In the same suit.)! 

(9) Plaintiff having monopoly contract 
lor plying buses — Contract becoming 
\ f)id after coming into force of the Con- 
-stitution — Plaintiff’s suit for refimd of 
money for period of 26-1-1950 to 31-3*51 
-- Suit brought^ on 24-1-1956 — Plaint 
silent as to when contract was discovered 
lo be void — Held, Article 62 of Limita- 
tion Act and not 96 applied and suit was 
barred. AIR 1967 Raj 14 (16, 18) = 1966 
Hai LW 181 (DB). 

(10) M purchasing undertaking supply- 
ing electricity — Partnership deed exe- 
cuted subsequently — Partners giving 
their quota to M and M paying it to 
seller — Another deed of partnership due 
to change of shares and partners — Revo- 
cation of licence by Government and 
purchase of undertaking by it — Subse- 
(luent partnership, illegal — M alone en- 
titled to purchase money payable by 
Government — Partners’ claim to recover 
money paid by them under Section 65 
was covered by Article 62 of Limitation 
Act (1908). AIR 1967 Pat 191 (215, 216) 
(DB). 

Section 66 — Note 1 

(1) Section 66 makes it clear that 
there should be a communicated rescis- 
sion. (1965) 4 LR 663 (Mys), 

Section 67 — Note 1 

(1) Where one party shows clear re- 
nunciation or absolute refusal to perform 
the contract, the other party will be 
justified in regarding himself as discharg- 
ed from all continued liability under the 
contract. AIR 1916 Cal 136 (147) = 4S 

Cal 790 (DB). 


(2) In a contract for delivery of goods, 
failure by the vendee to procure a certi- 
ficate of "priority” which was agreed, 
and which was necessary for tranship- 
ment of goods absolves the vendor from 
performing his part of the contract. 
(1928) 10 Lah LJ 211 (215) (DB). 

(3) Where a legal practitioner is ready 
and willing to conduct in Court the legal 
business of his client but is prevented 
from doing so, by an act or omission of 
his client (e. g., compromising the case 
and refusing to pay court-fee required for 
the power-of-attomey), the latter is not 
entitled to claim refimd of the fee from 
the former on account of his not appear- 
ing in the case. 1907 Pun LR No. 42, 
p. 156 (157). 

(4) Where the defendants had practi- 
cally repudiated the terms of the con- 
tract, it is sufficient for the plaintiffs to 
show their readiness to pay the money. 
AIR 1923 Lah 56 (57) (DB). 

SECTION 68 — SYNOPSIS 

1. Scope and applicabUlfr, 

2. Necessaries. 

5. Interest on value of nccessartea. 

4 . Proof of necessity, 

6. Alienation by guardian for neces- 

saries. 


[, Scope and applicability. — ( 1 ) Chap- 
V of the Contract Act deals with cer- 
a obligations resembling those created 
contract and not obligations ansmg 
m contracts. (1910) 34 
B) (1910) 32 All 25 (29) (DB). 

2) A minor falls within the class of 
*soiis referred to in Section 68 and so^ 
)Ugh he is not liable ^ even for 
ies^^ and no demand in respect thereof 
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1? person who has furnished such supplies 

is entiUed to be reimbursed from the propertyf ol such incapable person.l 

Ulusi rations 

^ a lunatic, with necessaries suitable to his condition in life A is 

entitled to be reimbursed from B’s property. 

A • chUdren of B. a lunatic, with necessaries suitable to 

then condihon m life. A is entitled to be reimbursed from B's property. 

*■ persons who are competent to enter into contracts, see Section 11 supra, 

tj For personal liability of such incapable person, see S. 70 infra. 

I] property of a Government ward in Mahakoshal Region of the State of Madhya 
Pradesh and m Vidarbha region of the State of Maharashtra is not liable under 
section see S. 31 (1) of the C. P. Court of Wards Act, 1899 (24 of 1899). 


totlon 68 — Note 1 (contd.) 
is enforeable as against him by law, a 
statutory claim is created thereby against 
his property, enforceable by the person 
who has furnished such supplies. (1903) 
n4C"pc®9 <539. 640. 641) = 30 Ind App 

(3) Section 68 and not Section 70 deals 
exhaustively with liability for things sup- 
plied or delivered to a minor. AIR 1921 
Nag 105 (106) = 17 Nag LR 20. 

(4) Two things are necessary under 

Section 68, Contract Act. namely (1) that 

the person against whom the suit is 

brought is incapable of entering into a 

contract, and (2) another person (the 
plainlifT) has supplied him or any one 
whom he (the person incapable of enter 
ing into a contract) is legally bound to 
support with necessaries suited to his 

condition in life. AIR 1936 All 819 (820). 

(6) Under Section 68, Contract Act, it 
must not only be shown that moneys 
advanced were to be expended on goods 
suitable to the condition in life of the 
infant but also that they were suitable 
to infant's actual requirements at the 
time of sale and delivery. AIR 1938 Rang 
359 (360) (DB), 

(6) A creditor is entitled to recover 
monies advanced to a minor for his 
necessaries, by invoking the principle laid 
down ^ in Section 68, Contract Act, the 
minor s estate being liable therefor. AIR 
1936 All 172 (176) (DB). 

(7) The general rule is that a contract 
by a minor is absolutely void and im- 
enforceable. It cannot even be made valid 
by confirmation or ratification on his 
attaining majority. Section 68 of the Con- 
tract Act is an exception to the general 
rule and the minors estate is liable for 
the necessaries supplied to him. AIR 1922 
Nag 247 (248) = 18 Nag LR 119. 

(8) In a suit on a pro-note, where the 
defendant establishes his plea of mino- 
rity at the date of the execution of the 
pro-note, the plaintiff cannot be allowed 
at the revisional stage to invoke S. 68, 
Contract Act, so as to alter the whole 
character of the suit. AIR 1941 Mad 669 

(671). 

(Q) Sections 68 and 70 of the Contract 
Act only apply where the money was ad- 


vanced to Ihe minor or to his guardian 
as such and not to a third party even 
though the minor was benefited by such 
advances. AIR 1921 Oudh 14 (21) (DB). 

(10) Section 68 will not apply where 
necessaries are supplied to a person or 
to some one whom that person is bound 
to support when such person is 
competent to contract AIR 1947 Nag 84 
(86) = ILR (1947) Nag 154. (Operation 
on wile — Doctor seeking to recover 
operation charges from husband — Hus- 
band being competent to contract Sec- 
tion 68 held did not apply.) 

(11) Where the share of T was attach- 
ed, while he was separate from his 
m^other and where T had minor sons but 
T’s brother and molher representing them- 
selves to be owners and to be persons in 
possession of T’s share, mortgaged that 
share and with the mortgage money satis, 
fled the decree against T’s estate. Held, 
that the mortgagors having never pur- 
ported to act on behalf of minor sons 
of T and having totally ignored their 
existence, Ihe mortgage could not be en- 
forced against either T’s descendants or 
T’s properly and that Section 68 of the 
Contract Act did not apply to the case. 
AIR 1925 All 213 (213, 214) (DB). 

(12) As Section 68 of Contract Act is 
not controlled by Section 31 of C. P. 
Court of Wards Act, 1899, estate of 
Government ward is not exempt from 
liability for necessaries supplied to ward. 
(1904) 17 CPLR 57 (58). 

(13) Subsequent to coming into force 
of C. P. Court of Wards (Amendment) 
Act (1 of 1915) a suit against a minor 
based on Section 68 of the Contract Act 
is not maintainable. AIR 1921 Nag 105 
(105) = 17 Nag LR 20. 

(14) Section 37 of the U. P. Court of 

Wards Act (1912) has to be read with 

Sections 11 and 68 of Ihe Contract Act. 

That section is no bar to a claim tmder 

Section 68 of Contract Act. AIR 1943 

Oudh 119 (121) = 18 Luck 318 •• AIR 
1936 All 819 (820). 

(15) Promissory-no^ executed by a 

ward of Court for his necessaries is not 
enforceable* He cannot get advantage of 
Section 68. AIR 1935 Lab 764 (766) = 

16 Lah 932. (AIR 1927 Lah 414, Overnd. 
ed.| 
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Section 68 (contd.) 

2. Necessaries. — (1) Necessaries mean 
goods suited to the condition in life of 
the infant and to his actual requirements. 
So Ihings purchased with which the in- 
fant is plenlifullv supplied are not neces- 
saries. (1909) 36 Cal 768 (777). 

(2) Word ‘necessaries’ in Section 68 
cann«)t be restricted to what is necessary 
for elementary requirements of minor 
such as ioofl and clothing. It includes 
money urgenlly needed tor requirement 
of the minor. AIM 1930 All 128 (129) = 
52 All 381 (DB). 

(3) The term ‘nece.ssaries’ is not con- 
fined to goods. It can include other 
things such as good teaching and instruc- 
tions whereby the minor may profit him- 
self afterwards, and also money to en- 
able him to obtain these necessaries. AIR 
1938 Nag 65 (68) = ILR (1939) Nag 592. 

(4) .As 'necessaries" include everything 
necessary to maintain an infant in the 
state, station, or degree of life in which 
he is. “what is necessary” is a relative 
fact to he determined with reference to 
the fortune and circumstances of a parti- 
cular infant. (1909) 36 Cal 768 (777) *• 
AIR 1950 Mad 274 (275). 

rSoc (1904) 17 CPLR 57 (59). (Sweet- 
meats may be necessaries in particular 
circumstances.)] 

(5) Cloth supplied to a minor and 
cash lent to him to effect necessary re- 
pairs in his hfiuse are ‘necessaries’ within 
the meaning of Section 68. AIR 1936 Nag 
12 (13). 

(6) A creditor advancing money to 
save the property of a minor from being 
sold for revenue is entitled to be reim- 
biirseil from the property of minor. AIR 
1930 All 128 (129) = 52 All 381 (DB) •• 
AIR 1925 Nag 33 (33). 

(7) Where the guardian of a minor 
borrows money for the payment of rent 
due to lambardar, which the minor was 
bound to pay, the minor is liable under 
the transaction, as the guardian can do, 
what the minor himself would do. AIR 
1938 Nag 65 (67) = ILR (1939) Nag 
592. 

(8) Minor is bound in respect of loans 
supplied to him for necessaries. Agricul- 
tural operation.s and payment of credi- 
tors may, in suitable circumstances, be 
necessary purposes. AIR 1937 Nag 390 
(391) = ILR (1937) Nag 458. 

(9) Money advanced to a minor re- 
qpuired for defence in certain criminal 
proceedings pending against him, and 
used for that purpose — Lender suing to 
get it back — Plea of minority at the 
time of contracting. Held, that the minor 
was liable as the money was paid for 
‘necessaries’ the minor’s liberty being in 
teopardy. (1894) 21 Cal 872 (880) (DB). 

[See also (1907) 10 Oudh Cas 38 (39) 
[DB) ** (1899) 22 Mad 314 (317) (DB).] 


(10) An infant’s estate is liable for all 
the costs and expenses, properly incurred 
by the guardian in proceedings properly 
taken to preserve the infant from com- 
plete ruin and destitution. (1881) 7 Cal 
140 (143, 144). 

(11) Money spent on the obsequies of 
the father of the minor cannot be 
deemed to be necessaries supplied to the 
minor within the meaning of Section 68. 
AIR 1933 Oudh 132 (133) (DB). 

(12) Money borrowed by a guardian 
of a Hindu minor for Divali expenses is 
not a loan incurred for ‘necessaries’ and 
the minor's estate is not liable. AIR 1938 
Nag 65 (68) = ILR (1939) Nag 592. 

(13) Moneys paid to a minor for the 
discharge of his father’s decretal debts, 
for the recovery of which nothing was 
done, cannot be called necessaries but 
moneys borrowed by him for the neces- 
sary costs of a civil or criminal proceed- 
ing are held as necessaries within S. 68 
of the Contract Act. AIR 1922 Nag 247 
(248) = 18 Nag LR 119. 

(14) During the lifetime of his father, 
monev borrowed by a person incapable 
of entering into a contract to pay for the 
Sradh of his mother, is not a necessity 
under Section 68. AIR 1917 Cal 485 (486) 
(DB). 

(15) The question whether bulls are 
or are not necessaries depends on the 
evidence let in by the parties in each 
particular case. AIR 1926 Mad 592 (592). 

(16) Although the principle enunciated 
in Section 68 of the Contract Act would 
not apply to the expenses of marriage of 
a minor under English law, the principle 
has been extended in India to cover the 
marriage expenses of Hindu minors. AIR 
1947 Mad 155 (155) = ILR (1947) Mad 
541. 

(17) By general principles of Hindu 

law a minor is under an obligation to 
provide out of the family properly the 
funds necessary for performing the mar- 
riage ceremonies of his sister in a man- 
ner suitable to the social position of the 
family and its pecuniary sources: Such 
provision is “necessary" and one which 
the minor is 'legally bound' to make 
within Section 68. AIR 1921 Oudh 14 
(17) (DB). (32 AH 325, Foil.) ** AIR 

1940 Nag 327 (329, 330) = ILR (1940) 
Nag 632 *• AIR 1933 Nag 285 (287) •• 

(1910) 32 All 325 (334) (SB). 

(18) A father who has no joint family 
property in his hands is not bound to 
defray the marriage expenses of his 
daughter or sons and a person who 
spends for the marriage cannot recc^er 
the amount personally from the father. 
To such a case neither Section 68 not 
Sections 69 and 70 will apply. AIR 1950 
Mad 274 (275). 

(19) Advancing of funds to a male 
Hindu minor for meeting his own mar- 
riage expenses is not supplyinR^ him with 
necessaries suited to his condition in life 
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Section 68 — Note 2 (contd.) 

wi thin the meaning of Section 68 of the 
Contract Act, and a person advancing 
such funds is not entitled to be reim- 
bursed from the property of such a 
minor. The Hindu law does not enjoin 
the marriage of a Hindu male before the 
age of majority. AIR 1940 Nag 327 (329* 
330) «= ILR (i940) Nag 632. 

[See AIR 1941 Mad 387 (389) ] 

[But see AIR 1917 Pat 332 (333) 2 

Pat LJ 627 (DB).] 

(20) In the case of a minor Muslim 
girl marriage is a “necessity” and the 
person incurring expenditure for marriage 
is entitled to relief under Section 68. AIR 
1947 Mad 155 (156) » ILR (1947) Mad 
541. 

(21) The money spent over an object 
which an infant is legally boimd to per- 
form cannot be recovered imless it con- 
stitutes a ‘debt' and is not a bounteous 
gift. AIR 1921 Oudh 14 (19) (DB). 

(22) Unregistered sale deed — One of 
the vendors minor — Vendee suing to 
recover amount alleged to have been paid 
to some mortgagees in discharge of mort- 
gage on the property in question and 
some more amount advanced to vendors 

— Held, that plaintiff acquired no in- 
terest in the property, as the mortgage 
was by a minor and he was not entitled 
to recover the money paid to discharge 
the mortgage nor to get the amount ad- 
vanced to vendors which was not for 
necessities. (1910) 32 All 25 (27) (DB). 

(23) Debt incurred by guardian for 
improving or developing minor's estate is 
not binding on such estate. Money bor- 
rowed for its upkeep or its preservation 
binds the estate. AIR 1939 Mad 414 (419, 
420) (DB). 

(24) Son selling land belonging to 
lunatic mother to get funds to treat her 

— Mother getting benefit of funds — Suit 
for possession by mother — Buyer held 
entitled to be reimbursed from pro- 
perty of mother to extent of value of 
necessaries supplied. 1947 Rang LR 491 
(493, 494). 

(25) Where the plaintiff maintains his 
widowed grandmother with the intention 
of being repaid and not out of charitable 
disposition, he Is entitled to a decree for 
the amount as against the defendant who 
had undertaken the responsibility of 
maintaining her under a decree but had 
refused to perform it. .1949 Trav-Co LR 
129 (130, 131) (DB). 

(26) The house leased to a minor for 
the purpose of living and continuing his 
studies is for a necessity, suited to the 
conditions of minor's life. AIR 1963 Madh 
Pra 58 (59) » 1961 Jab U 1279. 

(27) Where the money advanced to the 
natural guardian against agreement to sell 
minors' undivided interest in joint family 

ra lrtT, was used for the benefit and 
V expenses of the minors, the minors 
were liable to refund the amount advanc- 
ed after the contract was rescinded on 


groimd of breach of contract by the 
minors. (1966) 1 Andh LT 233 = (1966) 

1 Andh WR 368. 

8. Interest on value of necessaries.— 

(1) No interest on the value of neces- 
saries can be allowed by way of damages. 
AIR 1927 Lab 414 (415). 

[See AIR 1940 Mad 106 (110) = ILR 
(1940) Mad 27 (DB) ] 

[But see AIR 1936 Nag 12 (13).] 

4. Proof of necessity. — (1) In the case 
of necessaries supplied to an infant the 
onus of proof lies on the creditor. AIR 
1938 Nag 65 (67) = ILR (1939) Nag 592. 

(2) It is not sufficient to plead that 
money was advanced and spent for the 
minor, but it must also be shown that it 
was necessary. (1907) 10 Oudh Cas 38 (39, 
40) (DB). 

(3) In a case where a creditor seeks to 
make the estate of the minor liable for 
advances made for necessaries mere bona 
fide enquiry by the creditor into the exis- 
tence of the necessity and advance in 
good faith thereafter will not suffice, but 
at the same time the creditor need not 
prove the actual application of the money- 
To require this is to ask him to do the 
impossible. The creditor is required to 
prove the circumstances of the minors 
estate, the absence of any other source 
from which the necessity could be met at 
the time of the transaction and the suit- 
ability of the necessity having regard to 
the social status and the condition in life 
of the minor. If these are established 
and the creditor has advanced money for 
meeting such necessaries after satisfying 
himself about the same, the creditor is 
entitled to a decree against the estate of 
the minor unless it is proved bv the other 
side that the guardian did not actiuilly 
apply the money for necessary purposes. 
The burden will, in such circumstances, 
shift on the defendants to prove that the 
guardian instead of using the money for 
the minor as required, used it for his 
own purposes. AIR 1938 Nag 68 (71, 72) 
(DB). 

(4) A plaintiff Is not debarred from 
proving that the goods were neccssarv if 
no enquiry had been made at ihe time 
the goods were supplied as to the neces- 
sity. AIR 1927 Lah 414 (415). 

(5) A money lender, advancing money 
to a minor alleging that it was for neces- 
saries must draw the bond so as to bind 
the minoris estate. AIR 1914 Mad 648 
(651) » 37 Mad 38 (DB). 

(6) Mere statement in a bond executed 
by a person borrowing money in his 
personal capacity that the amount was 
to meet certain necessary expenses of 
the minor will neither bind the minor 
nor will afford sufficient proof of the 
amount having been spent for the neces- 
saries of the minor. AIR 1930 Oudh 299 
(299). 

5. AUeantlM by fCMrdbui fop n eeea 
ggrtw, (1) Section 68, Contract Act, 
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Illustration 

iea.se, pay.s to the Government the sura <Le^om annulment of his. own 

the amount so paid A A is bound to make good ‘to B 


Seellon 68 — Note 6 (confd.) 

wilt/'" 'supplies a minor 

widi nece.ssaries suited to his con- 

dihon in iite; Section 68 does not show 

e ffP of^’^th''^ execute a valid mort- 

Rmi£? 8S PT^P'^rties. AIR 1933 

nang 88 (84) = 11 Rang 193. 

estlfll ^n( ^'^!f ^7 administrator of the 
estate o( the deceased ot properly of his 

minor heirs is void and cannot be 

supported under Section 68, nor can the 

AIR “'nor subsequently. 

AIR 1919 Low Bur 53 (63) = 9 Low 

Bur RuJ 186 (DB) ’ 

(3) In a contract of loan made by a 
mother of a minor, he is liable only for 
such .sums as are spent for procuring 
necessaries for him. AIR 1927 Nag 196 

r 285 (287). 

(4) A decree can be enforced against 

the minor s properly if the debt was con- 
iracled tor purposes necessary within the 

Section 68. AIR 1926 Pat 

SECTION 69 — SYNOPSIS 
1* Applicability and scope. 

2. Suits for contribution. 

3. **Interested'*. 

4. Purchaser of property. 

6. Landlord and tenant* 

6> Reversioners. 

7. Go-sharers. 

8. Decree-holder. 

0. Payment made to raise wronghd 
aflacbment. 

10. Joint liability. 

11. Money paid to save mortgaged pro- 

perty. 

12. Persons in wrongful possession* 

13. Other cases. 

14. Bona fide payments. 

16. Voluntary payments* 

16. ‘^Bonnd by law*” 

17. “Paytag." 

18. Limitation. 

1, ApplicabDity and seope.^ fl) Sec- 
tions 69 and 70 — The sections are not 
exhaustive of the principle contained 
therein. AIR 1926 Cal 657 (658) (DB). 

(2) The general purport of the section 
is to afford to a person who pays money 
In furtherance of some existing interest 


an indemnity m respect of the payment 
against any other person who, rather 
than he, could have been made liable at 

payment. AIR I960 PC 

(3) The doctrine of unjust enrichment 
which can be equated to Sections 69 and 
70 of the Contract Act compels a person 
who gets unjustifiably enriched at the 
expense of another to make restitution. 
A person who officiously confers a bene- 
lit upon another is not entitled to res- 
titution therefor. 1958-2 Mad LJ 148 (1601 

^ATD (1959) 2 Mad LJ 225 (FB) 

AIR 1969 Cal 496 (510) (DB). (Pur- 
chaser contracting with company for pur- 
chase of goods — Company arranging 
with another firm for supply — Failure 
of firm to supply goods — Money passed 
to firm through Company — Finn bound 
to return money to purchaser.) *• AIR 

2 Mad LJ 

401 (DB) •• 1958 Mad WN 233 = (1958) 
71 Mad LW 50 (2). 

[^e also AIR 1960 Mys 289 (291, 

292) — 38 Mys LJ 480. (Purchaser of pro- 
perty from judgment-debtor prior to 
auction sale discharging prior usufructu- 
ary mortgage out of his own funds — 
Doctrine of unjust enrichment held was 
applicable and purchaser was entitled to 
amount paid.)] 

(4) Sections 69 and 70 are distinct — 
Where one applies the other does not 
AIR 1946 Cal 63 (64). 

(5) Sections 69 and 70 deal not with 
contribution but reimbursement. AIR 1946 
Cal 63 (64). 

(6) The section converts the natural 
obligation into a legal obligation to pay 
on the part of the person who has receiv- 
ed benefit of the payment by another 
person of what he was bound to pay. 
(1881) 3 All 66 (72) (FB). 

(7) The section applies wheigqflmpersoii 
pays money which anoOier Is osmid by 
law to pay. The obligation to repay 
money which another has paid and on 
which a person has benefited does not 
arise in every case excepting those which 
fall under this section and Section 70* 
AIR 1946 Nag 21 (23) « ILR (1945) Nag 
820 •* (1921) 19 All U 73 (76) (DB) *• 
AIR 1919 Mad 105 (106) (DB). (Suit bv 
son for recovery of properties bequeathed 
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Scetioii 69 ^ Note 1 (eontA) 

to him by his brother sold by his mother 
alleftina exclusive title in herself — Out 
of the purchase money mother alleged to 
have discharged certain debts binding on 
property — Held, that though purchaser 
acted bona fide he could not ask to be 
reimbursed by the true owner.) •• AIR 
1918 All 379 (379) (DB). (Sale of pro- 

perties subject to mortaage — Purchaser 
retaining money due to mortaaaee — Pro- 
emptor suin^ obtaining; decree with direc< 
tion to deposit the full purchase money 

Defendant's predecessor>in>title with-* 
drawing full amount and failioK to dis* 
charge morteaRe — Pre-emptor compell- 
ed to discharge it — Held that be could 
not recover it as the case did not come 
within the scope of this section.) ** 1949 
Bur LR (HC) 509 (524). 

(8) Personal liabilities as well as liabi- 
lities imposed upon the land are within 
the section. AIR 1926 Cal 765 (767) (DB) 
•• AIR 1926 Cal 657 (658) (DB). 

[But see AIR 1914 Mad 371 (373) 

(DB). (The section contemplated only a 
personal liability.) ** (1903) 6 Oudh Cas 
212 (214). (Plaintiff redeeming; mortgaf^e 
suing reversionary heir for reimbursement 
— Section 69 did not apply as reversioner 
was not personally liable imder the mort- 
Rage.)] 

(9) No contract or privity of contract 
between the obligor and obligee is neces> 
sary to make a claim for reimbursement 
under this section. (1910) 6 Nag LR 27 
(31). 

[But see AIR 1938 Cal 413 (414). (Suit 
for contribution by co-tenant — Impleading 
two of the landlords and transferee from 
one of the co-tenants on the groimd that 
the transferee wrongly paid the rent to 
the landlord and claiming refund — Hdd, 
that the claim for reimbursement is not 
maintainable in the suit for contribution 
and that the case did not come under 
this section as there is no mutuality be- 
tween the landlords on the one hand and 
the plaintiff and other co-tenants on the 
other.) •* AIR 1937 Lah 607 (608). 

(Contract between agent and piincip^ 
that agent will pay for goods sold where 
purchaser fails to pay — Agent paying 
in a transaction where the order was not 
placed through him but the purchaser led 
him to believe that he would pay him 
Held, that the agent to get the benefit 
of this section must have privity of con- 
tract with the purchaser.) ** AIR 1936 
Cal 663 (667, 671, 672) « 63 Cal 1172 
(DB). (Stranger to contract can sue only 
if trust is created in his favour.)] 

(10) If there is direct contractual rela> 
tion between the parties, there will be 
no occasion to rely upon Section 69 at 
ail. AIR 1934 Mad 628 (629). 

(11) A obtaining Rs* 1000 trcm Gov- 
ernment as tagai loan and making It 
charge over land No. 1 and otterintt 


lands Nos. 2, 3 and 4 as collateral secu- 
rity — Lands Nos. 2, 3 subsequently 
mortgaged to B and Nos. 1 and 4 sold to 
P — Rs. 1000 out of purchase price left 
with P for paying tagai loan — Few 
days before the said sale C attaching 
land No. 1 in execution of his decree 
and purchasing it at execution sale — Suit 
by P claiming charge over lands Nos. 1, 
2 and 3 and for recovery of amount paid 
by him to Government from A, B, and 
C — Section 69 did not apply. AIR 1941 
Bom 153 (155) (DB). 

(12) Sections 69 and 70, Contract Act, 

contemplate persons who not being them- 
selves bound to pay the money or to do 
the act, do it imder circumstances which 
give them a right to recover from the 
defendant who is benefited by it. AIR 
1920 Nag 119 (121) *• (1912) 16 Cal LJ 
148 (153) (DB) •* (1905) 32 Cal 643 

(645) (DB). 

[See however AIR 1938 Nag 459 (460) = 
ILR (1939) Nag 246. (Section 69 can be 
invoked by a person where there was an 
initial liability to pay by another which 
he also was interested in making not- 
withstandiing the fact that he was also 
legally liable to pay.)] 

(13) The right that a person has under 
this section and Section 70 can be kept 
separate from his right of subrogation 
under Section 92, T. P. Act. AIR 1934 
Nag 84 (86) = 30 Nag LR 148 (DB). 

(14) Jurisdiction of civil Court to 
entertain a suit under this section in res- 
pect of cases falling under Sections 183 
and 233 of United Provinces Land 
Revenue Act, 1901, is not ousted by these 
sections. (1906) 28 All 563 (588) (DB). 

(15) Sections 69 and 70 do not apply to 
remedies against wrong doer. (1913) 40 
Cal 598 (613) = 40 Ind App 56 (PC). 

(16) Person owning one of two lands 
forced to pay whole revenue assessed 
jointly on both can claim contribution 
— Semble — That neither this section 
nor Section 70 applies to the case. AIR 
1916 Mad 668 (669) (DB). 

(17) Purchaser of property retaining 
money to pay off decree against vendor 
compelled to pay both the decree-holder 
and vendor — - Semble — That case falls 
within this section. (18^) 5 Ail 4(>0 
(404, 405). 

(18) Defendatns under a rent decree 
are not bound by law to pay and get 
the sale under that decree set aside — 
Mortgagee decree-holder paying and gett- 
ing sale set aside — He can recover the 
money under Section 70 though the case 
is not covered by this section. (1912) 16 
Gal LJ 156 (160) (DB). 

(19) Purchaser paying arrears of land 
revenue — Sale deed silent as to who 
was to pay — Held, that no relation 
existed between purchaser and vendor 
creating an obligation of the nature con- 
templated under Section 69 or 70. (1884) 
6 All 67 (67, 68) (DB). 
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(20) Cases under Section 69 are cogniz-' 
able by a Court of Small Causes. (1888) 
15 Cal 652 (656) (FB) ** (1882) 4 All 152 
(153). 

[But see (1896) 23 Cal 189 (191) (DB). 
(Clause 41 of Schedule II, Small Cause 
Courts Act. excludes a suit for contiibu- 
tior» from its jurisdiction.) •• (1883) 9 

Cal 395 (396) (DB). (Joint decree — 

Money paid under — Suit for contribu- 
tion — Small Cause Court cannot enter- 
tain it.)] 

(21) Former imrecorded proprietor pay- 
ing money on behalf of proprietary body 
■ — Right to reimbursement — Outgoing 
proprietor is entitled to recover any sum 
due to him before date of vesting by 
virtue of his proprietary rights. 1958 
MFC 421. 

2. Suits for eontributlon. — (1) The 
right and duty of contribution is founded 
on doctrines of equity and does not 
depend upon contract- AIR 1938 PC 169 
(174) = 66 Ind App 219 = 13 Luck 494 
= 32 Sind LR 772 *• AIR 1939 Mad 631 
(538) = ILR (1939) Mad 776 (DB). 

(2) This section does not apply to con- 
tribution suits. AIR 1939 Cal 645 (646) = 
ILK (1939) 2 Cal 226 (DB) *• AIR 1957 
Rai 267 (274) = ILR (1957) 7 Raj 616 

AIR 1950 Pat 212 (214) (DB) ** AIR 
1901 Pal 103 (104) •• AIR 1960 Mad 457 
(402) = (I960) 1 Mad LJ 445. 

(3) Section applies to suits for contri- 

bution where both plaintiff and defendant 
were liable for money paid by the plain- 
tiff. AIR 1934 Cal 709 (710) = 61 Cal 

804 (DB). 

(4) Sections 69 and 70 of the Contract 
Act do not apply to claims for contribu- 
tion under Section 82 of the T. P. Act. 
AIR 1918 Mad 1012 (1013) (DB) ** AIR 
1949 Pal 522 (524) = 28 Pat 325 (DB). 

(5) Though the creditor’s remedy 
aginst some of the persons jointly and 
severally liable to him might have been 
barred by limitation the right of the per- 
son who pays off the debt to claim re- 
imbursement is not affected. AIR 1927 
Cal 665 (667) (DB). 

3. “Interested,*' — (1) Interests in Sec- 

tion 69 are restricted to those arising in 
course of law or through mistake or in 
virtue of existing relation with person 
on whose behalf payment is made. AIR 
1917 Mad 83 (85) 39 Mad 965 (DB) 

*• AIR 1916 Cal 497 (499) (DB) •• AIR 
1921 Oudh 14 (19) (DB). 

(2) Interest referred to in Section 69 is 
pecuniary one. (1912) 35 Mad 728 (737) 
(DB). 

(3) The words of Section 69 do not 
Inquire that a person to be interested in 
a payment should at the same time have 
a legal proprietary interest in the pro- 
perty In respect of which the payment is 
made. iUR 19S0 PC 99 (104) ^ T7 Ind 


App 166 ** 1957 Andh LT 475 (481) •• 
AIR 1960 Mad 1 (6) « (1959) 2 Mad U 
225 (FB) *• AIR 1966 Mad 426 (427) = 
79 Mad LW 14 *• AIR 1961 Pat 103 
(104, 105, 106) (1960) 40 ITR 708 

Andh Pra). 

[But see (1907) 10 Oudh Cas 108 

(108).] 

(4) The interest contemplated by Sec- 
tion 69 is an interest resting on the 
apprehension of some pecimiary loss, in- 
convenience or detriment and not an 
interest based on grounds of mere senti- 
ment or moral or social obligation. AIR 
1950 Mad 274 (276). 


(5) The interest must be in order to 

avert some loss or to protect some 
interest which would otherwise he lost 
to the person making the payment. AIR 
1946 Nag 21 (23) = ILR (1945) Nag 820 
*• AIR 1930 Oudh 266 (268) (DB). 

(Transferee of property suh.1ect to charge 
is person interested in the payment of 
the debt within Section 69.) •• (1911) 8 
All LJ 622 (624). (Property sold imder a 
money decree against plaintiff and defen- 
dant — Plaintiff depositing money and 
getting sale set aside He is a person 
interested in paying the amoimt.) •• 1882 
All WN 210 (210). (Mortgage executed 
pending attachment which was subse- 
quently lifted — Subsequent attachment 
and sale — Held, mortgagee was not a 
person interested as his rights were not 
affected by the sale.) •• (1879-1880) 4 
Bom 643 (652) (DB). (Lands belonging 

to plaintiff situated in defendant's inam 
village held by him independently rent 
and cess-free of the defendant — Defen- 
dant paying local cess levied by Govern- 
ment in respect of the village claiming 
proportionate share from plaintiff — 
Held, that as the plaintiff owed an in- 
dependent duty to pay to the Govern- 
ment even his lands were assessable to 
the cess. The defendant was not a per- 
son interested in making the payment 
for he had no interest to protect in res- 
pect of plaintiff^s holding.) •• AIR 1963 
Pat 185 (188, 187, 188) ^ 1963 BLJR 

433 (DB). (Mortgagee obtaining decree 
for sale — Mortgagor's default in pay- 
ment of revenue — - Payment by mort- 
gagee to avert revenue sale — Mortgagee 
entitled to be reimbursed by mortgagor.) 

(6) Mere apprehension founded upon 

an impression that one's interest will be 
adversely affected is sufficient. AIR 19M 
Pat 337 (338) •• AIR 1940 

(419) == ILR (1940) All 

AIR 1937 Rang 350 (850) •• 1928 

Cal 389 (391) •• AIR 1926 385 

(391) = 62 Cal 914 (DB). (An mterest 

which may not be enough in comnum 

law to found a claim is 

1950 Ker L Tim 238 (241) (DB). 

(7) A person who is bound by law lo 
make a payment is a person Y. 
interested in the payment within the 
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Scclion 09», Coiilracl Act- Con- 
sec|\lently, ri ' person who is compelled 
under a decree to pay money which 

another \Vas Ullimalely liable to pay is 
entitled to recover it from such other 

person > xtnder Section 09, Contract Act. 
AIR 1937 Nag 152 (154) = ILR (1940) 

Nag 437 •» AIR 1920 Cal 057 (058) (DB). 

(Though he may be liable for or bound 
to pay only a pari of the inoncv.) ** 
AIR 1967 Mad 318 (327) = (1900) 2 

Mad LJ 220. (Employer compelled by 
statute paying, for . tort cominilled by 

another on his servant — lie can claiin 
reimbursement against the tortfeasor.) 

[But see AIR : 1922 Nag 50 (51, 52). 
(The words ‘bound by law to pay’ include 
all persons legally Ijound to pay whether 
ilnder contract or otherwise.) ** AIR 

1910 . Mad 980 (983) = 39 Mad 79, *1 

(DB).] 

(8) Sefclion '69 contemplates only an 

existing interest which the payment is 
intended to protect and not interest 
which is created. b.y the payment itself of 
forming part of the same transaction ns 
the payment ’ itself or is only a security 
for the- payment. (1913) 25 Mad LJ 312 
(314) ♦*, AIR 19L5.Bom 187 (197) (DB). 
(Pivrty making the payment must have a 
contract to pay or interest present, future 
or contingent.) .V AIR 1917 Pat J59 
{)6(llj = 2 Pat,LJ 070 (DB). (Mere 

expectation to ' acquire title not an 
inleresl.)’ 4* (1913) 19 Ind Cas 014 (015, 
(jjO) (Cal). (Plaintiff alleging to be 
m(»rtgagee paying off rent decree — Sub- 
sequent decision that he was not a morl- 
gagee — Held, he was not interested in 
the payment.) ** (1889) 11 All 234 (242) 
(DB). 

(9) Contract for sale of immovable pro- 
perty by A in favour of B — Sub-sale by 
B to C — Default in payment of out- 
standing taxes by A — Payment by C — 
B dhd C both entitled to reimbursement 
from A — C' was interested in payment. 
AIR 1960 PC 99 (104) = 77 Ind App 
166. 

(10) Where a person divests himself of 
all his interests in the property and has 
ceased to have any Interest in the same 
by reason of a valid ..transfer, he cannot 
be said to be within the relationship 
contemplated either by Section 69 or 
Section 70. AJR 19.50 Mad 817 (819). 

(11) Transferee of a share of a 
partper who pa.ys off a partnership debt 
without the consent of the partners can- 
hot be said to be interested in the pay- 
ment of the , amount and he cannot claim 
contribution under Section 69, Contract 

AIR 1963 Pat 14?. (150, 151) = 

lp63,,BLJR 519 (DB). 

i f4. Purchaser of property.— (1) Pur- 
chaser of portion of properly made to 
bay whole amount can sue for contnbu- 
tWft. AIR 1987 Oudh 420 (423) =^13 
C}udb«35>' (DBb '** AIR 1-925 M^d 1041 


(1U12). (Vendee to discharge encumbr- 
ance — Co-vendee paying to save property 
can recover,) •* AIR 1914 Mad 26 (28) 
(DB). (Two properties mortgaged for the 
same debt subsequently sold tr) two per- 
sons one free of the encumbrance and the 
other subject to the mortgage — Pur- 
chaser of latter properly refusing to pay 
the whole amount paid by the purchaser 
of former property — He can recover it 
from the defaulting purchaser.) 

(2) Sale deed with covenant for title 
free of any charge or incumbrance — 
Purchaser having to pav a mortgage on 
the property is entitled to be recouped bv 
the vendor. AIR 1928 PC 98 (98) = 66 
Ind App 135 == 50 All 371 AIR 1946 
Mad 244 (245) (DB) AIR 1922 All 508 
(.509) (DB) ** 1957 Andh LT 475 (481). 

(3) Vendee entering into possession on 
the date of contract of sale — Vendor 
paving the charges on the properly since 
that dale to the dale of execution of sale 
deed is entitled to recf)ver it from 
vendee- AIR 1927 Mad 1060 (1062). 

[See AIR 1941 Mad 6.35 (6.30) (DB). 
(Person compelled to make deposit under 
Order 21, Rule 89. Civil P. C., to save 
liis properly bv getting the sale set aside 
can sue to recover consideration for sate 
under Section 72.)] 

(4) Where property sold to plaintiff by 

defendant is altaclied before judgment in 
a suit by the latter’s creditor, and the 
plaintiff paid the amount and got it 
released, he can recover from the defen- 
dant the amount so paid. (1910) .3.3 Mad 
232 (233. 234) (DB) *• AIR 1918 Cal 636 
(6.37) (DB), (Decree .against patnidars 
by landlord — Darpatnidar depositing 
amount of decree to avoid sale — Patni- 
dar liable under Sections 69 and 70.) *• 
AIR 1915 Cal 278 (279, 280) (DB). (Plain- 
tiffs purchasing the tenancy of defendant 
under two of co-sharer landlords com- 
pelled to pay off decree for arrears of 
rent obtaine(i bv other landlords — Held, 
they could claim to be reimbursed by 
the defendants as they paid to protect 
their interest which in the circumstances 
of the case was threatened.) *• AIR 1914 
Cal .529 (530) (DB). (Purchaser paying 

off rent decree obtained before the pur- 
chase.) •* (1875) 7 NWPHCR 336 (DB). 

(Encumbrance not disclosed — Purchaser 
paying off decree obtained on the encum- 
brance is entitled to be reimbursed.) 

(5) Auction sale subject to charge — 

Purchaser is bound to pay as the prin- 
ciple that the buyer should pay the in- 
cumbrances subject to which property is 
sold is applicable also to court sales 
(1907) 30 Mad 461 <463) (DB) ** AIR 
1922 Pat 337 (338). (Dues under rePt 
decree.) *• AIR 1921 All 312 (313) =» . 43 
All 268 (DB). (Subsequent mortgage.) ** 
AIR 1916 Cal 954 (956) (DB). (Rent 

dues.) ** (1897) 1 Cal WN 458 (462) 
(DB)^ 1 » 

(6) If purchaser of then equitiyt of 
redemption pays- off gt tbo' tteip of 
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redemption the amount of a bond not 
charged on the property, he cannot 
recover it from the mortgagor under Sec- 
tion 60. AIR 1915 Mad 870 (871). 

(7) , Transfer set aside as one made 
\yith intent to defraud creditor.s and the 
property attached and sold • — Tran.sferee 
who has paid an attaching creditor has 
got a right to proceed against transferor 
for the payment made on his behalf. AIR 
1914 Low Bur 262 (263) = 8 Low Bur 
Rul 233. 

(8) Registered proprietor transferring 
tenure — Transferee's name not register- 
ed — Person paying arrears of revenue 
accruing after date of transfer cannot 
recover same under Section 69. AIR 1932 
Cal 205 (205). 

(9) Plaintiff was one of the five 
defendants in the previous suit who was 
taking a leading part in the interest of 
all and was contesting the case on behalf 
of all and the parties were contesting on 
the basis of their interest in the property 
which was the subject-matter of the 
litigation in the previous suit the plain- 
tiff having paid the entire costs jointly 
decreed against all the defendants in 
that suit, apportionment of liability for 
costs ought to be on the basis of the 
interest that the present defendants would 
have been entitled to in the ’ event of 
their success in the previous litigation. 
AIR 1962 Orissa 1 (2). 

6. Landlord and tenant. — (1) Landlord 
cannot under Section 69 or Section 70 
recover from his tenant the cost of 
sweepers and Bhistis employed under an 
order of the Municipal Board to keep the 
premises clean. AIR 1914 All 322 (323). 

(2) Sub-tenure-holder paying off decree 
against the landlord to save his tenure 
from being sold can recover the amount 
and accidental expenses* He cannot 
recover interest on it. AIR 1925 Pat 737 
(739) (DB). 

. (3) Three years summary settlement 
amount recovered from plaintiff — 
Defendant who owned lands in the 
jaghir' village of plaintiff found not liable 
to pay proportionate amount on his land 
under Bombay Act VII of 1863 either to 
the ' Government or to the Jagirdar — 
Held the plaintiff could not recover 
either under this Section or Section 70* 
(1881-82) 6 Bom 244 (250) (DB). 

(4) Amounts wrongly collected from 

landlord instead of the ryot for irregular 
irrigation of the latter*s land — The 
amount so paid held could be recovered 
from the ryot under S. 3 (11) of the 

•Madras Estates Land Act (I of 1908) — 
Doubtful whether the claim is for merely 
compensation falling under Section 69 or 
70 of this Act. AIR 1939 Mad 918 (919, 

920). 

(5) Landlord collected water ccss^ from 
plaintiffs at penal rate and paid it to' Gov- 
ernment. He is not liable to be sued by 
plaintiffs for recovery of the water eess 


so paid by them. Section 69 held not 
applicable as landlord was not hound to 
pay water cess. AIR 1916 Mad 157 (159, 
161 and 165) (DB). 

[But see AIR 1961 All 195 (197).l 

(6) Desabandam inamdar is liable to 
contribute for cost of repairs to bund but 
not for work done for protection of rail- 
way line from possible breach of tank. 
AIR 1947 Mad 189 (190). 

(7) Where the tenant does not deposit 
the rent his conduct exposes itself to the 
inference that he is forcing the hands of 
the sub-tenants to deposit into Court rents, 
which he is primarily and legally li^le 
to pay and in cases where the tenant 
does not make the deposit to obtain a 
stay of the suit for eviction the sub-tenant 
who does so as provided for by S. 4 (5), 
Madras Tenants and Ryots Protection Act, 
can legally recover this deposit from the 
tenant, who can for the purposes of S.69, 
be regarded as a person bound in law to 
pav the rent in which he is in arrears. 
AIR 1954 Mad 641 (642). 

[See also 1963 Her LJ 1165 = 1964 Ker 
LT 315. (Sub-tenant is also entitled 
to an equitable charge in the nature of 
salvage lien, even if he cannot claim bene- 
fit of the charge for arrears of rent which 
landlord can claim under S. 41, Malabar 
Tenancy Act.)] 

(8) 06cupier who makes payment of 
tax for which lessor is primarily liable is 
entitled, in absence of any contract to 
contrary, to be reimbursed by lessor. AIR 
1963 All 568 (569) = 1964 Mun LJ 316 
*♦ (1966) 1 An LT 11. 

(9) Where a tenant has committed^ a 
breach of contract entered into by him 
by omitting to pay the revenue, he is 
liable to give a refund to the landlord 
of what he has been allowed credit for 
as per the knaom deed, from the pattom 
of the properties for the purpose. 1962 
Ker LJ 41 = 1961 Ker LT 802 (804). 

6. Reversioners. — (1) Hindu rever- 
sioner who pays off a mortgage decree 
against the estate in the hands of the 
widow is entitled under Section 69 to be 
reimbursed by the widow in respect of 
the money which she was bound to pay* 
(1913) 36 Mad 426 (435, 436) (DB) •• 
AIR 1925 Mad 95 (105, 106) (DB). 

(2) As the next reversioner of a Hindu 
widow is interested in the payment of 
revenue in respect of her estate within 
Section 69, he can recover the amount of 
revenue paid by him- (1909) 19 Mad LJ 
331 (331K 

(3) Reversioner depositing the^ sale 

amount under Section 310-A of Civil Pro- 
cedure Code (now Order 21, Rule 89) 
and getting sale set aside is entitled to 
recover it from the widow, AIR 1914 
Cal 338 (340) (DB). . 

(4) Widow entitled to maintenance ano 
residence continuing in posses^don after 
the death of last male holder but mol as 
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heir — Any sums spent bv her for pur- 
poses binding upon reversioners can be 
recovered by her. AIR 1928 Mad 820 
(822) = 51 Mad 815 (DB). 

7. Co-aharers. — (1) He who chooses 
without the permission of his co-sharor 
to spend money on the joint property has 
no right to inflict the payment of any 
share of such expenses upon such joint 
owner unless they fall within Sections 69 
and 70. 1890 All WN 121 (122) ** AIR 
1920 Pat 155 (156). (Co-sharer not bound 
by law to pay rent decree in favour of 
landlord — Contribution cannot be 
levied from him.) 

(2) Suit by lambardar co-sharer against 
other co.sharers to recover land revenue 
paid by him on their behalf falls under 
S. 69. AIR 1939 Pal 497 (499) (DB). 

(3) Registered holder of village paying 
water cess leviable under Act VII of 1865 
— Defendant entitled to share in village 
bound to pay either to plaintiff or the 
Government direct and therefore, his 
share can he recovered by the plaintiff 
who paid the whole amount by invoking 
this section. (1910) 33 Mad 189 (191. 192. 
195, 196) (DB). 

(4) Co-sharer paying rent due on land 

is entitled to contribution. AIR 1916 Cal 
954 (956) (DB) •* (1912) 13 Ind Cas 

457 (458) (Cal) (DB). (Co-sharer paying 
off entire rent decree.) ** AIR 1914 Cal 
672 (673) (DB). (One of the two owners 
of a non-transferable holding transferring 
his share — Transfer not recognised by 
landlord — Decree for rent paid by the 
other owner — Held he could recover it 
from the transferee of his co-sharer.) 

(5) One of the co-sharers paying off 
the decretal amount due from all can 
recover it from the other co-sharers. AIR 
1935 Lah 981 (982) ** AIR 1914 Cal 373 
(374) (DB). (P^lnt put up for sale in 
execution free of encumbrance — Co- 
sharer in Darosat taluk Patni paying 
amount to stop sale to protect his in- 
terest is entitled to be paid by the Patni- 
dar under S. 69.) 

(6) Co>sharers of patni-tenure ■ — Suit 
for arrears of rent against common 
manager representing one of co-sharers 
only — Decree against such co-sharer — 
Payment by him to avoid sale — Other 
cO'Sharer not being party to suit held 
not liable to contribution. AIR 1955 
Cal 62 (63). 

8« Decree-holder«->- (1) Decree-holder 
withheld from possession pending apeal 
and second appeal paying kist for the 
land can recover the amount paid under 
this section. (1904) 27 Mad 338 (339). 

(2) A decree-holder who has purchased 
the zamindari shares of the judgment- 
debtor in execution paying arrears of 
revenue is not entitled to be reimbursed 
by the judgment-debtor. AIR 1934 Ail 
712 (712). 


AIR 1926 All 745 (746) (DB). 

(3) Holder of inonev decree with an 
attachment before judginenl paying dues 
under reni decree to save the property 
from sale in execution of the latter 
decree can claim under this section to be 
reimbur.sed. AIR 1928 All .1.53 (353) •• 

0. Payment made to raise wrongful 
attachment.. — (1) Money paid to avoid 
attachment of his property in execution 
of a decree ag.ninst another can be 
recovered from the judgment-debtor under 
Sections 69 and 70 1911 Puni WR 

No. .12 p. 82 (93) (DB). 

(2) Crop.s of land possessed by tenants 
attached by Government for rent for 
another plot in same patta — Tenant 
paving off duc.s is entitled to be 
reimbur.sed though attachment illegal. AIR 
1916 M.ad 1167 (1167) (DB). 

10. Joint liability. — (1) One of several 
joint judgment-debtors paying off the 
entire decree i.s entitled ' to recover con- 
tribution from his co-dehlors by a suit 
which will fall under this section. AIR 
1942 Pal 204 (208) = 20 Pal 811 (DB) *• 
AIR 19.11 Pat 394 (400) = 10 Pat 528 
(DB). (.\ judgment-debtor along with B 

under a mortgage depositing monev under 
O. 21, Rule 89. C. P. C.. and getting sale 
set aside — H®Id, suit brought by him 
to recover half of the amount paid by 
him from B wa.s competent under this 
section.) AIR 1927 Mad 98 (99) •• AIR 
1926 Cal 951 (952) (DB) •* AIR 1914 

Cal 208 (209) (DB). (One of several 
judgnient-dcbtor.s buying the decree can- 
not execute it again.st the others ) •* 
(1908) 11 OiKlh Cas 270 (282) (DB) •• 

AIR 1948 Nag 390 (392) = ILR (1948) 
Nag 80 *• 1965 BLJR 575. 

(2) Decree for rent against joint lessees 
— One of them paying can recover from 
the other in the absence of funds avail- 
able with him out of the usufruct to pay 
it off. AIR 1931 Pat 2.14 (235) = 10 Pat 
168 (DB). 

(3) One of co-sureties paying more 
than his proportionate share can enforce 
contribution from the others under this 
section. ('10) 13 Oudh Cas 23 (25) •• 
AIR 1921 Mad 530 (531). (Ramesam J. 
(Contra) — Section 140 is applicable.) 

(4) Surely given to remove attach- 
ment of properly before judgment — 
Subsequent proceedings resulting in the 
attached properties being declared not 
attachable under Section 60, C. P. C. — 
Decree-holder taking coercive measures 
against the surety and recovering the 
dues under decree — Held, though it was 
subsequently -found that the surety was 
not liable to pay, he could sue the debtor 
for reimbursement under this section AIR 
1944 Nag 282 (283) = ILR (1944) Nag 
638. 

(5) Co-tenant paying decretal amount 
to lave tenancy U entitled to contribU' 
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tion. AIK 19;{0 Ciil 344 (34rj) (DK) ** 
AIR 1926 Cal 1031 (1032) (DK). 

(6) Propeiiv jointly owned — Plaintiff 

paying arrears f)| assessment can recover 
same from defendant joint owner. (1889) 
12 Ma<l 349 (351) (DB) ** (1888) 11 

Mad 452 (459) (DB). 

(7) A person who owns one of two 
lands on both of which the Government 
revenue was jointly assessed and pays 
the whole revenue is entitled to claim 
contribution for the proportionate sum 
due from other land. AIR 1916 Mad 668 
(669) (DB). 

(8) Decree for costs — Decretal 

amount paid by one of the defendants — 
Person paying is entitled to contribution 
from other defendants. AIR 1930 Bom 
506 (507) = 55 Bom 94 ** 1875 Pun Re 
No. 90. p. 212 (213) (DB) ** AIR 1962 

Orissa 1 (2). 

(9) A.ssignee of decree for rent apply- 
Irig for execution of decree — Assignee 
though not in a position to apply for 
execution, Court issuing execution • — 
Plnintifl' paying under compulsion of 
such execution — Held, that the case is 
covered by Section 69 and the money is 
recoverable from the other judgment- 
debtor. AIR 1915 Cal 310 (312) (DB). 

(10) A person who is hini.sclf bound by 
law to pay a debt (a judgment-debtor) 
cannot ask for reimbursement under Sec- 
tipn 69, especially from a person who is 
himself not a party to the decree. AIR 
1950 Pat 212 (213) (DR'. 

11. Money paid lo save mortgaged pro- 
perly. — (1) Mortgagee of properly 
charged with maintenance bv decree im- 
pleaded — When he pays off the decree 
which other defendants are bound lo 
satisfy, he gets the right under this sec- 
tion lo be reimbur.sed. AIR 1934 Nag 84 
(85) = 30 Nag LR 148 (DB). 

(2) Where before the date fixed in the 
decree on a prior mortgage for ils ro- 
flemption hy payment of the decretal 
amount the mortgagor had parted with 
his interest in the property and there 
was not even a personal liability which 
could be enforced against him, he is 
not bound in law to satisfy the decree 
personally. Therefore, no decree can be 
passed against him under Section 69 at 
the instance of the puisne mortgagee who 
satisfies the decree. 1958 Andh LT 654. 

(3) Second mortgagee paying off the 
amount under the decree obtained by 
the first mortgagee to save the mortgaged 
properly from sale — He can bring a 
suit under Section 69, Contract Act, te 
realize the amount so paid. AIR 1927 
Cal 393 (394) = 54 Cal 424 (DB) ♦* AIR 
1922 All 153 (154) = 44 All 67 (DB) ** 
AIR 1950 Mad 333 (334). 

[See however AIR 1940 All 104 
(105) = ILR (1940) All 71 (DB). 

(Puisne mortgagee purchasing properly in 
execution of his own decree and paying 


off prior encumbrance cannnot recover 
from Iho mortgagor.)] 

(4) Where a prior mortgagee who has 
purchased the mortgaged properly in 
execution of his mortgage decree and 
entered into possession of it pays the 
docrofal amount due to puisne mortgagee 
in order lo avert a sale in execution' of 
puisne mortgagee's decree which directs 
the sale of the properties subject to the 
prior charge he is entitled to re- 
imbursement from the mortgagor under 
Section 69. Contract Act. 1950 Ker L 
Tim 2.38 (242) (DB). 

(5) Section 69 does not apply to a suit 
bv one of mortgagees for contribution 
against co-mortgagees who has paid off 
his share due under a sub-mortgage but 
the entire right has been sold away due 
to default of 'others. AIR 1933 Oudh 478 
(480) (DB). 


(6) Usufructuary mortgagee paying to 
have the sale of the property set aside 
is entitled to reimbursement by the 
mortgagor. AIR 1923 All 127 (127). 

(7) Mortgagor of an under-proprietary 
plot is not a person who is bound under 
law lo pay arrears of rent as the 
usufructuary mortgagee thereof is pri- 
marily responsible for the rent under 
Section 76, Transfer of Properly Act. 
AIR 1918 Oudh 286 (287). 

(8) Purchaser at a private sale from 
the mortgagor is bound to pay arrears 
of rent due under a decree obtained by 
tlie landlord prior to his purchase. If 
the mortgagee paid off the same to save 
the properly from sale he can bring a 
simple money suit to recover it even 
though he has given up the mortgage 
lien. AIR 1926 Ca! 765 (767). 

(9) Rent of ante-alienation holding 
paid by mortgagee of the same — Mort- 
gagee can sue original ante-alienation 
tenant for recovery of amount due which 
the tenant should have but did not pay. 
AIR 1947 Nag 43 (45) - ILR , (1946) Nag 
469 (DB). 

(10) Holding brought to sale under 
Madras Rent Recovery Act (VIII of 
1866), for arrears of rent — Mortgagee 
from tenant paying amount and averting 
sale — Mortgagee cannot recover under 
Seclion 69 but can do so under Sec. IQ- 
(1909) 2 Ind Cas 435 (436) (Mad). 

(11) Darpalnidar advancing arrears pul 
in posses.slon of putni — Daipatnidar 
subsequently defaulting — Property 
brought to sale and purchased by mort- 
gagee — Darpalnidar suing for recovery 
of money paid by him in respect of 
arrears and while he was in possession 
— Held, the seclion did not apply as 
mortgagee was not bound 

rent. (1911) 15 Cal WN 404 (407) (DB). 

(12) Mortgagee auction purchaser pay^ 
Ing off rent decrees held by landlord 

against the mortgagor *««««* J?" 

CMiver the amount. AIR 1924 Pat 235 
(236) - 2 Pat 890 (DB). 
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* (13) Purchaser of mortgaged properly 

cannot plead he was only bcnamidiir for 
the. mortgagor in an action brought 
against • him to recover the putni rent 
paid by the mortgagee to save property. 
(1907) 34 Cal 92 (96) (DB). 

•' (14) Mortgagee is entitled under tlil.s 
section to be reimbursed by mortgagor 
*fbr money paid by him in respect of 
revenue and land taxes to save property 
from sale. AIR 1936 Rang 47 (48) *• 
AIR 1946 Nag 226 (227) = ILK (1946) 
Nag 297. (Mortgagee paying land reve- 
nue payable by the purchaser of the pr»)- 
perty in execution of a money decree 
ta^ninst the mortgagor is cntilled to 
recover it from the purchaser ) ** AlH 
1941 Mad 800 (802). (Collusive decree 
against tenants in favour of landlord for 
cess — Mortgagee decree-holder paying 
can recover from the tenants.) *• AIR 
1940 Nag 285 (286). (Mortgagee obtain- 
ing possession of properly under com- 
promise decree paying revenue dues 
defaulted' by mortgagor — He can recover 
it under this section.) •* AIR 1933 Rang 
yi2 (U2) *» AIR 1947 Nag 39 (43) = 

ILp (1946) Nag 630 (DB). 

(15) A mortgagee from a co-sharer 
paying the entire revenue payable by all 
the 9 p-sharers is entitled to be reimburs- 
ed by the other co-sharers. AIR 1930 All 
516 (Bl7) (DB). 

, [See however (1910) 33 Mad 41 (45) 
(SB). (Mortgagee of shares of certain 
defendants paying the whole revenue — 
One of the sharers not bound to pay — 
He. cannot be made to pay under this 
seq^ion,)] ' 

(16) 'Mortgagee decree-holder who pur- 
chased the property in execution paying 
land revenue could not recover it from 
the mortgagor on the sale being subse- 
quently .set aside. AIR 1928 Pal 552 
(554) (DB).. 

(17) Subsequent mortgagee left with 
money at the time of mortgage to pav 
off prior mortgage — Larger amount paid 
due to his own delay — He cannot 
recover the excess from the mortgagor. 
AIR 192,1 Oudh 55 (56). 

.i«(18) A mortgagor paying rent which 
ought to be paid by the mortgagee can 
bring a separate suit based on Sec. 69, 
Contract Act. AIR 1927 All 713 (713) •• 
AIR' 1955 Mad 265 (266). 

(19) Where in default of payment of 
Government revenue by the mortgagee in 
possession, the mortgagor pays the same, 
he can recover the same with interest. 
AIR 1927 Mad 59 (59). 

(2U) Co-mortgagor getting sale set aside 
by consent bv paying debt cannot claim 
contribution from the other mortgagors 
under this section. But he gets an equi- 
table right to claim. (1910) 14 Cal WN 
361 (363) (DB) •* AIR 1924 Nag 238 
(239). (No personal liability to contri- 
btit^ and ' Section 69 does not apply.) 


(21) Representatives of mortgagor pay- 
ing the usufructuary mortgagee of the 
original mortgagee to get Ihe pro^jcrly 
can recover the amount from the repre- 
scntalivc.s of the original mortgagee. AIR 
1932 Oudli 222 (223) = 8 Luck 79 (DB). 

(22) Property subject to three succes- 
sive mortgages sold under a decree for 
sale on the first mortgage — Auction- 
purchaser agreeing to hand over the pro- 
perly back to mortgagor if money was 
paid before a certain dale — Third parly 
advancing money to mortgagor on the 
understanding that the property will be 
sold to him — Held, the third parly did 
not got any lien uiuler Sccliini 69 or Sec- 
lion 70. AIR 1929 Mad 890 (896) (DB). 

12. Persons in wrongful possession. — 

(1) No cause of action arises against the 
ti-ospasscrs for reimbuisemcnt under Sec- 
tion 69 for dues paid to zamindar on 
their behalf. AIR 1926 Mad 152 (152). 

(2) A person in wrongful possession of 

properly paying rent to Government can- 
not recover it from the true owner who 
dispossesses him subsequently. (1885) 7 

All 660 (661) (DB). 

(3) A kept wrongfully out of possession 
bv B, his co-sharcr — B cannot call A 
to contribute to the rent paid by B during 
A’s dispossession. (1902) 6 Cal WN 903 
(904) (DB). 

13. Other cases. — (1) Gift of family 
property to family deity — Plaintiff 
divesting himself of all rights — Defen- 
dant appointed manager — Plaintiff 
spending over purchases of ghee, match, 
es. cloth and so forth and paying 
salaries of Pujari and Dhimar — Plain- 
UfT lield could not be reimbursed. AIR 
1946 Nag 21 (23) = ILR (1945) Nag 820. 

(2) Court of Wards paying off creditors 
of deceased Muhammadan from his pen- 
sions and jagir.s — Partition suit by 
some of deceased's heirs not entitled, to 
pensions and jagirs — Heirs 
bound lo reimburse Court of Wards to 
extent of amount paid. AIR 1941 Lah 88 
(89. 90). 

(3) A charge-holder is a person 

interested in the properly on which the 
charge exists and is entitled to recover 
payments made bv him lo save it.. AIR 
1945 Nag 179 (180, 181) = ILR (1945) 

Nag 247. ,1 

(4) Dissolution of parlncr.ship — One 
partner undertaking to pay creditor — 
Other acluallv paving is entitled to indem- 
nily. AIR 1936 Mad 865 (867). 

(5) Trustee of temple borrowing mpney 
for the temple has a right to be indemni- 
fied hut his claim to such indemnity . is 
not covered by this section. (1911) 12 Ind 
Cas 335 (336) (DB) (Mad). 

(6) A lessee paying off land revenue 
that had fallen in arrears which the 
lessor was bound to pay can recover It 
from the lessor. AIR 1927 Oudh 609 
(609) ** AIR 1934 Mad 658 <661). ' 
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(7) Morttiaffc decree — Sale in exccu- 

tinn — Stranger depositing decree amount 
on behalf of some reversioner can be 
reimbursed under Section 69. (1913) 36 

Mad 426 (436) (DB). 

(8) Co-sharers taking farming lease of 
estate from another co-sharer specially 
agreeing to pay the revenue thereon 
leasing to another in dur-ijara-lease 
Dur-i.iardar paying revenue to save pro- 
perty could recover it from his lessors. 
(1876) 25 Sulh WR 385 (386) (DB). 

(9) Agent of firm ordering goods for 
the firm — Bill of lading drawn in the 
name of agent — Agent pawning the 
goods and handing over the bill to the 
consignors — Consignors paying the 
freight and claiming to take delivery — 
Firm intervening taking delivery of 
goods — Held, they are bound to reim- 
burse the consignors with the amount of 
freight paid by them. 1882 Pun Re No. 
199, p. 577 (581) (DB). 

(10) Where money is recovered by 
Government from shrotriamdar under 
Sec. 142 (1) of the Madras Estates Land 
Act which as between himself and the 
dasabandham inamdar the latter was 
bound to pay on account of his default 
to maintain the tank in good repair, the 
shrotriamdar in whose shrotriam the 
tank and the inam are situate would be 
entitled to sue the inamdar for re- 
imbursement. AIR 1951 Mad 650 (663). 

(11) A and B, owners of half share 
each in certain property selling property 
to C — Suit for possession by C — Con- 
sent decree under which C to reconvey 
properly to A and B on payment of 
certain amount — A selling entire pro- 
perty to D — D depositing full amount in 
Court and applying for reconveyance in 
his favour — B selling his half share to 
E' — E depositing half of decree amount 
in Court — Without prejudice to rights 
of parties sale-deed executed in joint 
names of D and E — Amount deposited 
bv E attached by another decree-holder 
of B — D filing suit against E for his 
.share of decree amount — D, held was 
not cniitled to the amount under Sec- 
tion 69 as he was not merely interested 
in paying the amount under the decree 
but was himself bound to pay it under 
his sale-deed. AIR 1950 Mad 343 (346). 

(12) In a suit by a creditor against 
quondam minor to work out the right of 
subrogation based upon the guardian's 
claim and right of reimbursement the 
creditor must satify that the claim of the 
creditor is subsisting and enforceable 
against the guardian; and that the 
guardian is entitled to a right of re- 
imbursement. It is of no significance 
whether action is based on debt or on 
promissory note. The creditor can 
obtain relief in the same . suit against 
the minor's estate under the doctrine of 
indirect recourse and he need not file 


two separate suits. (1965) 78 Mad LW 

529 = (1966) 2 Mad LJ 292. (AIR 1949 
FC 218, Foil.) 

(13) Government purchasing property 

of company in liquidation for liquidator 
— Draft of sale deed prepared at liqui- 
dator’s instance approved by Govern- 
ment — Liquidator paying certain sum 
to his legal advisers for their services 
in preparing draft — Liquidator held 
could not claim this sum from Govern- 
ment under Section 69 or Section 70. 
AIR 1961 Andh Pra 57 (59) = (1900) 

2 Andh WR 299 (DB). 

(14) Amount of private trunk-calls 
Irom telephone in Municipal Office, paid 
by municipality, is recoverable imder 
Section 69 of Contract Act. 1963 Raj 
LW 40. 

Ii5) Enlrustment of money •— Loss of 
amount due to robbery — No proof of 
defendant’s negligence — Defendant held 
not liable to reimburse. (1968) 34 Cut 
LT 898 = 1968 SLR 694. 

(16) Payment of money by agent 
which purchaser is legally bound to pay 
— Suit for reimbursement by agent — 
Section 69 is attracted and purchaser 
must reimburse agent. 12 Law Rep 423 
= (1967) 2 Mys LJ 499. 

(17) Motor insurance — Assured assign- 
ing all his rights to insurer — Insurer 
can sue third party in his own name not 
because he is subrogated to rights of 
assured but because of express assign, 
ment of all rights by assured. AIR 1965 
Mad 159 (160) = 77 Mad LW 511. 

(18) Loss of goods by Railway in 
transit — Consignee recovering the 
money from insurer — . Agreement that 
consignee should ’ join insurer in all legal 
proceedings — Notice and suit for 
damages against railway by consignee — 
Insurer also joined as plaintiff — Con- 
signee does not lose his right to claim 
damages from railway on the ground 
that he was paid bv the insurer — On 
consent of consignee decree granted in 
favour of insurer. AIR 1969 Bom 401 
(407) = 71 Bom LR 214. 

(19) Bank going into liquidation -- 

Depositor’s liability in respect of with- 
drawals — Effected by another person 
on his behalf — Question of exist^ce 
of implied authority or of obligations 
under Sections 69 and 70 of the Contract 
Act are questions of law entertained with 
question of fact — Particulars must be 
furnished. AIR 1963 Orissa 42 (44) = 

ILR (1962) Cut 654 (DB). 

14. Bona fide payments.— (1) To sup- 
port a claim for contribution under Sec- 
tion 69, it is an indispensable condition 
that the claimant must have ^ made the 
payment in good faith believing in his 
title to the properly. AIR 1932 Mad 71 (73) 
(DB) *• AIR 1932 All 332 (333) = 54 All 
140 (DB) •• AIR 1927 Mad 4.59 (460) •• 
AIR 1925 Cal 1097 (1099) (DB) •• AIR 
1925 Pat 201 (207) (DB) •• AIR 192o 
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Naff 301 (303, 304) ** AIR 1918 Cal 446 
(447) = 45 Cal 691 (DB) •• (1913) 11 

All L Jour 179 (183) •• (1904) 7 Oudh 
Cas 146 (150. 151) *• AIR 1957 Mys 65 
(68) = ILR (1957) Mys I (DB) •• AIR 
1948 Naff 390 (392) = ILR (1948) Naff 
80. 

(2) Where person puttinff forward a 
bona fide claim makes a payment in 
respect of the disputed property, he is 
entitled to the benefit and protection 
afforded by Section 69, Contract Act, 
even though it ultimately transpires that 
he had not such an interest. AIR 1950 
Mys 6 (7) = 55 Mys HCR 290 (DB), 

(3) Where the payment was made by 
a person not actuated by the motive of 
protecting his interest it is not bona fide* 
(1956) 12 Cal 213 (216) (DB). 

(4) Proprietor in good faith, pending 
litigation, paying Government revenue — 
Estate afterwards adjudged to oppon- 
ent — Former could recover the money 
paid minus his receipts from the pro- 
perty. (1894) 21 Cal 142 (148) = 20 
Ind App 160 (PC) •• AIR 1941 Mad 847 
(850) (DB) ** (1906) 3 All L Jour 665 
(667) (DB). 

(5) Where the plaintiff fails to 
establish his bona fides the mere fact 
that the debt discharged is a mortgage 
debt or debt secured by a decree does 
not make any difference. AIR 1931 Mad 
207 (210) » 53 Mad 952 (DB). 

(6) Contract to supply goods f, o. r. — 
Goods actually sent with freight '*to 
pay” — Consignee paying freight — No 
right to recover from consignor. AIR 
1928 Mad 198 (198). 

(7) Suit for reimbursement by person 
who obtained probate of a will after its 
revocation in respect of an amount paid 
by him in execution under a decree 
against the assets of the deceased on his 
admission of the claim — Held, in the 
absence of any movable properly with 
him he ought to have waited till there 
was actual attachment and therefore, the 
payment was not genuinely made- AIR 
1921 Nag 128 (128). 

(8) In determining the question of 
good faith in a proceeding to be re- 
imbursed for payments the age of the 
party making the payment is material 
for inferring knowledge and intention. 
AIR 1931 Mad 207 (210) » 53 Mad 952 
(DB). 

(9) Where the mortgagee from a 

tenant, made the payment of arrears of 
rent under the bona fide belief that it 
was necessary to save the property from 
being sold, he would get the benefit of 
Section 69 of the Contract Act and so 
is entitled to recover the amount from 
the purchaser of the holding though the 
latter was not a party to the decree for 
rent for the years that he was in actual 
occupation. 1946 Nag L Jour 360 (361, 

362 ). 


(10) Section 69 only applies to pay*' 
ments made bona fide for the protection 
of one's own interest. A person who has 
not acquired any title or interest in pro- 
perly cannot claim back any money paid 
by him for redeeming a suclbharnn bond 
on the properly. AIR 1953 Pat' 145 
(146) = 31 Pat 303 (DB). 

16. Voluntary payments. — (1) If 

plaintiffs, as mere volunteers, elioose to 
pay a sum of money not for defendants, 
but for themselves, they oajinot claim 
benefit of the section- (1889) 11 All 234 
(243) (DB) AIR 1916 Oudh 151 (152). 
(Defendant in a suit for foreclosure pay- 
ing the full decretal amount pays it in 
his own interest — He cannot recover , it 
from transferees in possession riot 
parties to suit.) •• (1899) 1 Bom LR 371' 
(372) (DB). 

(2) Payment, by surviving partner in 
a firm, of super-tax charged on him Ih 
respect of the profits of the deegAsed 
partner is a voluntary payment which 
cannot be recovered. AIR 1927 Cal 518 
(520). 

(3) Vendee of minor’s property from 
a person who he knew was not the 
guardian spending money for the estate 

— He has no title to the property and 
the money, though it benefited the estate, 
was only a voluntary payment which 
could not be recovered. AlR 1929' Mad 
no (114) (DB). 

(4) Payment of the Government reve- 
nue by a lambardar is not a voluntary 
payment disentitling him to recover it 
under this section. AIR 1930 All 517 ' 
(518) (DB). 

(5) Mortgagee paying to prevent sale 

of certain property for arrears of rent 
Such payment is not voluntary payment 
but constitutes a charge on property. 

(1879) 4 Cal 5.39 (542) (DB). 

(6) Payment by a charge-holder fc>r 
dower to the decree-holder is not a 
voluntary payment. (1867-1869) 12 Moo 
Ind App 65 (79) (PC). 

(7) Testator bequeathing certain prOr 
perties to his foster son — Foster son 
discharging encumbrances on properties ; 
not bequeathed to him i.s not a volunteer 
and was entitled to be reimbursed- AIR 
1925 Mad 1175 (1178). 

(8) Person whose claim to a properly 
under a sale has been decided to be 
fictitious in a suit his payment to save' 
the properly from sale is only a volun- 
tary payment which be cannot recover 
from the vendors. (1908) 30 All 167 
(169) (DB). 

► » 

(9) Purchaser of tenure in exccutioni 
under rent decree paying the landlords 

— Defaulting tenants having the sale set . 
aside on the ground of irregularities' in’ 
the sale — Held, purchaser was not' . a 
person interested in paying what the / 
tenants were bound to pay but paid tbfl . 
money in his own behalf. (1907) 6 Cal 
L Jour 59 (61) (DB). 
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{10) Sirangcr having no inlercst in 
mortgaged property or its equity of 
redemption, voluntarily paying mortgage 
money having no obligation to do it and 
going into possession of property — Suit 
tor possession oi properly by owner of 
equity of rcdeniplion — Decree obtained 
— Defendant is not entitled to be re- 
imbursed — Moreover claim not having 
arisen out ol mortgage, defendant can- 
not recover money paid without paying, 
court-fees. AIR I960 Pat 474 (479 480) 

= 1961 BLJR 697 


16. ‘Botjiid by law”.— (i) The cx- 
pre.ssion bound by law to pay” in Sec- 
tion 09 means a legal liabilitv. AIR 1918 
Mad 1012 (101.^>} (DR) (1910) 3,3 Mad 
1.) (19, 20. 21) (DR). (Widow whose 
property has already been sold without 
obiection is not bound by law (o pay 
the debt. Hence a reversioner who was 
in possession of the property paying the 
debt and gelling the sale set aside can- 
not recover it from her.) 

[But see AIR 1961 Mad 170 (171, 172) 
= (1900) 2 Mad LJ 539 (DB). (Words 
bound by law to pay’ cover obligations 
of contract or tort or any other obliga- 
TK^n which is nn circctivc bond in law 
AIR 1918 Mad 1012, Held, to be not good 

Ihc decision in AIR 1950 PC 

yy*) j 

"1 ‘Bound by law” does not mean 
bound by law to the plaintiff” but that 
Ihe defendant at the suit of any person 

pay. AIR 1925 
Mad 1041 (1042) ** AIR 1938 Cal 413 

{Plaintiff along w’ith defendants 
sued for arrears of rent — Suit not im. 
pleading transferee from one of the 
dclendanfs — Plaintiff compelled to pay 
oil the decree to save Ills property from 
sale — Held, plaintiff could not claim 
contribution from transferee whose jama 
was separately recognised by landlord 
and that she was not hound by law to 
pay that which she had already paid.) ♦* 
AIR 1927 AH 713 (713) ** AIR 1917 Bom 
55 {56) = 42 Bom 93 (DB) ♦* AIR 1965 
Kcr 55 (57) = 1964 Ker LT 588. 

(3) A person *'bound by law to pay" 
includes not only a person who is per- 
sonally liable for the payment but also 
a person who is indirectly liable in the 
sense that his property is liable. AIR 
1944 Cal 272 (278) {DB) ** AIR 1920 
Mad 890 {892) (DB). (Expenses incur- 
red in respect of the bangle ceremony or 
seemanlham though not recoverable 
under this section the expenses of nup- 
tials of the daughter arc recoverable.) ** 
(1903) 26 Mad 497 {499) (DB). {Ex- 

penses incurred for the marriage of the 
daughter of the undivided brother by his 
widow ran be recovered from the survi- 
ving brother.) ** 1901 All WN 37 (38) 

(DB). (Rcventie-paying property taken 
under direct management by Collector as 
revenue was in arrears — While under 


such management property bought in 
execution of a decree of civil Court and 
sale confirmed — In between confirma- 
tion of sale and actual possession auc- 
tion purchaser compelled to pay 
arreais of revenue — Held, the amomit 
could be recovered from the original 
owners of the properly.) 

(4) The obligation to defray the ex- 
penses of the marriage of his sons and 
daughters is cast by the Hindu Law 
upon a father only if there is any joint 
properly in his hands and not in 
other cases. Hence, a wife who expends 

minor daughter's marriage 
IS not entitled to recover it personally 
Irom the husband. AIR 1950 Mad 274 
(27r), 276). 

(5) The liability for which payment 
may be made under this section ’ need 
not be statutory but may be contractual 
also. AIR 1918 Cal 75 '(76) (DB) AIR 
1940 All 214 (216) (DB) •* AIR 1922 
Nag 50 (61, 52). (B, under, contract, 

wilh A, to pay C whom he owes money 
— A paying the money can • recover it 
from B under this section.) ** (1879) 4 

Cal 369 (373) (DB). (Intermediate lessee 
bound under covenant to pay rent to 
superior landlord — Sub-lessee paying it 
can recover from them.) AIR 1950 PC 
99 (104) = 77 Ind App l66 **, AIR 1966' 
Mad 426 (427) = 79 Mad LW 14 *• AIR 
1961 Pat 103 (105) ** (1960) 40 ITR 708 
(Andh Pra). 

(6) The obligation of the person to 
pay must have been in existence at 
the dale when payment was made by the 
other ill respect of which the suit is laid. 
(1913) 17 Cal L Jour 179 (182) (DB) •*' 
AIR 1946 Nag 21 (23) = 'ILR (1945) Na^ 
820. (Decree against' ’ defendant ■ as 
recorded tenant — He Is bound by law 
to pay the same though he has parted 
with his interest under the lease.) 

I 

(7) The mere fact that benefit of pay- 
ment by another is enjoyed by a person 
is not enough to bring a suit for reim- 
bursement against him but he should also, 
be bound by law to repay , it. AIR 1923 
Nag 219 (221) (DB). 

(8) One person in possession of bulk 
of the income from the property paying 
— He pays what he hims^f is bound ,to 
pay and cannot compel the others to 
contribute. AIR 1935 All 758 (759). (Only 
one of two mutawallis in possession Of 
bulk of the income — Payment by ' him 
to beneficiaries cannot be recovered 
under Section 69.) ** (1907) 30 Mad 35 
(38). (Land in plaintiff’s name but in 
possession of defendant — The defendant 
was not "bound” to pay revenue.) 

(9) Guardian ad litem ,, filing unneces- 
.sary and unsuccessful appeal — Estate of 
the lunatic is not bound by law to pay 
the costs. (1910) 34 Bom 374 (377) (DB). 

(10) Inamdar losing hi.s right of levy- 
ing assessment on occupancy ^ tenants 
cannot recover the sum paid as jodi from 
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Section 60 Note 16 (eontd.) 

them, as Ihe tenants are not bound b.v 
law to pay fodi. AIR 1921 Bom 175 
T176) = 45 Bom 638 (DB). 

(U) Rent due for a period when moil* 
jtagors and their purchasers were in pos- 
session — PlaintilTs 5\s llrst mortB««ces 
puyinc rent to superior landlord — Plain- 
tiffs were Pot bound by law to pay the 
money within Section 69. (1907) 11 Cal 
WN 403' (412) (DB). 

U2) The money paid by the under- 
tenant after the sale was not money 
which the tenant was "bound by law to 
pay." (1902) 6 Cal WN 336 (337) (DB). 

(13) Notwithstanding directiye princi- 
pies in Article 45 of the Constitution, the 
Stale Government is under no legal obli- 
gation to impart free education and they 
arc not in law bound either to pay the 
teachers or to meet any of 

incurred by private schools. AIR 19.)8 
Ker 290 (297) = ILR (1958) Kcr 5.58 
(DB) 

(14) If a person is interested in the 
payment of money which another is 
b'ound by law to pay, and he pays it, he 
Will still be entitled to be reimbursed by 
the other, even if it turns out that he 
himself was under a legal liayily to 
pay.^^AlR 1947 Cal 304 (306) (DB). 

(15) Deposit under Section 14-.-\ of 
Regn. Vni of 1819 — Persons entitled 
under section to make deposit are all 
persons interested to make deposit — 
No one is bound by law to pay — Sec- 
tion 69 cannot be invoked to support suit 
for'recovery of money deposited. AIK 
1947 Cal 304 (306) (DB). 

(IB’I Patni sale under Regn. 8 of 1819 
for dl-rears of rent — Purchaser takes 
sublccl to liability to pay outstanding 

rent After proceeding under Regn. 8 

of 1819 personal liability of patnidar 
ceases — Maurasi mukarari tenure-holder 
debositing money under Section H-A ol 
Relation — At date of deposit palni- 
dar is .not Vpu^d by law to pay money 
deposited within Section 09, Contract 
^t. , AIR 1947, Cal 304 (306) (DB). 

^17) Pro-note — Suit on, by endorsee 
against • endorser and promisor — - Decree 
against, both — ReaJlUation of the entire 
amount from endorser. The principal 
debtor, is bound - to reimburse the surety 
endorser, if surety has paid the amount. 
(1967.) 2, An WR 349 = (1967) 2 Andh 
LT ,283. I 

(18)’ Orders under Essential Supplies 
(TempdrarV Powers) Act (1946), S. 3 — - 
Procurement and distribution of paddy 
rinU rice Procurement by Government 
and Us agents and- 1 distribution by them 
la yuthorijJcd persons — Procuring agents 
feettlng only difference between purchase 
price and sale ■ price — Enhancement of 
price by Government order resulting in 
excess profits to procuring agents — 
Held, procuring kgents never stood as 
Agents >t bf Government or in fiduciary 


capacity to Government so as to make 
Government entitled to claim excess pro- 
fits earned by them. AIR 1066 SC 1773 
(1787) = (1066) 2 SCR 677. (AIR 1959 
Andh Pra 352, Reversed.) 

17. "Paying." — (1) Payment in law 
means payment to another. So Govern- 
ment which held land under a laiid- 
liolder and paid assessment of llic lands 
to prevent the sale thereof for arrears of 
revenue is not entitled to recover it from 
the landholder. (1907) 30 Mad 375 (377) 
(DB). 

(2) Right to contrilnilion does not arise 
unless the money has been paid in res- 
pect of which the right is claimed. (1936) 
64 Cal LJ ,5,-) (57). 

(3) Mere giving of renewal of .security 
I)V one of judgment-deblors liable for 
eo.st docs not amount to ijaymcnt — The 
piTson executing the deed is not actually 
out of pocket and does nothing more 
than to convert his former liability into 
another liability- AIR 1936 Oudh 253 
(255, 256) = 12 Luck 45 (DB). 

(4) Merc undertaking to pay is not 
actual payment and does not afford a 
cause of action for the suits contemplated 
bv llibi section. 1904 Pun Re No. 31 p. 
109 (111) (DB). 

18. Limitation. — (1) The right to re- 
imbursement arising under Section 69 is 
governed bv three years’ limitation from 
the date on which the money was paid. 
AIR 1937 Nag 402 (406) ** AIR 1945 Mad 
500 (502). (A person who becomes sub- 
rogee of a mortgagee by redeeming the 
mortgage has a right to be reimbursed 
by the mortgagor — Ilis claim is govern- 
ed by Art. 61 of the Limitation Act.) *• 
AIR 1923 Mad 392 (396) (DB). (Payment 
of mortgage and claim for reimburse- 
ment — .4rt. 132 of Limitation Act does 
not apply.) AIR 1922 Pat 499 (501) = 
1 Pal 780 (DB). (Reimbursement in res- 
pect of mortgage paid off.) ** 1904 Pun 
Re No. 31, p. 109 (111) (DB). 

(2) Vendee entering into possession on 
the dale of the contract for sale — Ven- 
dee paying charges on the property since 
that lime to the c.xccution of sale deed 
— Time, runs from the date of such pay. 
ment and .Article 61, Limitation Act, 
governs his suit for recovery of the 
money from the vendee. AIR 1927 Mad 
1060 (1064). 

(3) Pronote by R and N in favour of 
J and M — J alone realizing the whole 
amount — Subsequent suit by J and M 
on the pronole — Decree for M only for 
his half share — Suit by R to recover from 
J the amount paid to M — Suit is gov- 
erned by Article 61 or Article 12 but not 
Article 06, Limitation Act. AIR 1938 Lali 
99 (lot) = ILR (1937) Lab 623 (DB). 

(4) Suit based on registered pronote 

suit — Combining claim against guardian 
as well as relief of subrogation again.st 
minor’s estate — Article 116 of Limita- 
tion Act (1908), applies. (1965) 78 Mad 
LW 529 = 11965 ) 2 Mad LJ 292. ' 
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J L t / 1 1 ^ ^ ^ M non-gratiiitous act. — Where a 

person lawiully does anything for another person, or delivers anything to him 

not intending to do so gratuitously, and such other person enjoys the benefit 
tliereot, the latter is bound to make compensation to the former in respect of, or 
to restore, the thing so done or delivered.® 

Illustrations 

(a) A, a tradesman, leaves goods at B's house by mistake. B treats the goods as 
his own. He is bound to pay A for them, 

(b) A saves B’s property from fire. A is not enUtled to compensation from B if 
the circumstances show that he intended to act gratuitously^ 

[■*] As to suits by minors under S. 70 in Presidency Small Cause Courts, see the 
Presidency Small Cause Courts Act, 1882 (15 of 1882), S. 32. Cf. Transfer of 
Property Act, 1882. S. 55 (1) (g). 


SECTION 70 — SYNOPSIS 

1. Scope and applicability. 

2. “Lawfully docs anything.*' 

3. “For another." 

4. “Or delivers anything to him." 

5. "Not Intending to do so gratuitous- 

ly." 

6. “En.ioys the benefit." 

7. Compensation. 

8. Quantum meruit — Compensallon 

for services rendered. 

9. Pleadings and proof. 

1. Scope and applicability. — (1) The 
section is not exhaustive of the princi- 
ple contained therein. AIR 1926 Cal 657 
(658) (DB). 

(2) Section 70 must be interpreted ac- 
cording to its clear and explicit terms and 
not in reference to the provisions of the 
English law relating to the matter. AIR 
1930 Lah 364 (369) = 11 Lah 375 (DB) 
•• AIR 1952 Cal 306 (313) *• AIR 1960 
Puni 585 (588) = ILR (1960) 2 Pun] 678 
(DB). 

(3) Courts in India ought to be guided 
mote by justice, equity and good con- 
science than by English precedents and 
.should not cut down the beneficent 
provisions of Section 70, Contract Act 
which are intended to apply to all cases 
of benefit bona fide conferred by one 
person on another and whicli benefit is 
enjoyed by the otlicr person. AIR 1915 
Mad 96 (98) = 38 Mad 235 (DB). 

(4) The terms of Section 70 are un- 

questionably wide, but applied with dis- 
cretion they enable the Courts to do 
substantial ju.s(icc in cases where it 
would be difficult to impute to the per- 
sons concerned relations actually created 
by contract. But it is incumbent on final 
(IJourt of fact to be guarded and cir- 
cumspect in their conclusions and not to 
countenance acts or payments that are 
really officious. (1911) 88 Cal 1 (7) 

(DB) ** AIR 1917 Bom 141 (145) == 42 
Bom 566 *♦ AIR 1928 Cal 389 (391). 

' (5) Where there is an express con- 
tract, Section 70, Contract Act, has no 
application. 62 Cal 612 (623) (DB) 

AIR 1916 Low Bur 56 (56) ** AIR 1947 


Nag 84 (86) = ILR (1947) Nag 154 •• 
AIR 1967 Cal 310 (313) ** AIR 1966 Andh 
Pra 297 (300) = (1966) 1 Andh WR 
275- (However, there are exceptions to 
this broad rule. Section 70 is not inap- 
plicable merely because plaintiff has 
another right of action arising out of 
another cause such as one founded upon 
contract express or implied or where 
for some reason the contract is imenfor- 
able.) ** AIR 1964 Pat 555 (559) (DB). 

(But its principle is extended to cases 
where services are rendered or things 
delivered in pursuance of a contract 
which is void.) 

[See also 1965 All LJ 904 (908) 

^ ILR (1965) 2 All 957 (DB).] 


tSce however AIR 1961 Raj 6 (9) — 
1960 Raj LW 345 (DB). (Ordinarily the 
provisions of Section 70 are not invoked 
where originally the obligation to restitu- 
tion arises under any agreement or con- 
tract; but there should be no bar to the 
application of the priii.ciple under- 
lying Section 70 also to such class of 
cases.)] 


(6) Section 70 is not founded on cun- 
tract but embodies the equitable principle 
of restitution and prevention of unjust 
enrichment. AIR 1958 Pat 203 (208, 209) 
= 37 Pat 113 (DB) •* AIR 1968 SC 
1218 (1222) (1968) 3 SCR 214 *• AIR 

1062 SC 779 (789) » (1962) Sapp (1) 

SCR 876 ** AIR 1969 Cal 496 (509) 

(DB). (Purchaser contracting with Com- 
pany for purchase of goods — Company 
independently contracting with another 
firm for supply — Purchaser making pay- 
ments through Company — Goods not 
supplied by firm — Firm bound to re- 
turn money to purchaser for prevention 
of unjust enrichment*) *• AIR 1969 Mad 
437 (439) = (1969) 1 Mad LJ 379 •• 
AIR 1969 Orissa 171 (175) “ 34 Cut LT 
1227 ** AIR 1968 All 139 (146) = ILK 
(1967) 2 All 129 (DB). (GovciMcnt ser- 
vant ordered to be compulsorily retireu 

— Writ petition against order — Amoral 
paid to him as result of tempora^ relief 

— Dismissal of proceedings He must 

refund the amorat on basis of quasi con- 
tract.) •* 1965 All -LJ 904 ^ (9^8) ~ 

ILR (1965) 2 All 957 (DB) •• AIR 1965 
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Kcr 55 (56) = 1901 Ker LT 588 
(1964) 77 Mud LW 297 (298). (A at re- 
quest of B secuvin^; services of C to 
cITect repairs to engine belonging to 13 
and to .supply parts — A paying amount 
due to C — A is liable to pay that 
amount to B under doctrine of unjusti- 
fied enrichment-) •• AIR 1960 Mad 410 
(419) = (1960) 2 Mad LJ 401 (DB). (In 
India the principle was developed under 
Sections 69 and 70 of the Contract Act, 
and it is generally recognised that these 
sections are much wider in scop'e than 
the doctrine applied in England, and go 
far beyond it.) 

(7) For applicability of Section 70, 
Contract Act, law will presume a con- 
tract, but where there could not have 
been a contract the law will not presume 
one. AIR 1937 Nag 330 (333) = ILR 
(1937) Nag 111. 

(8) ScM'tion 70 docs not apply to per- 
sons who are incompetent to contract. 
AIR 1950 Cal 491 (493) •• AIR 1960 Ra,| 
14 (18) = 1965 Ra.i LW 173 (DB). (Per- 
son entering into the contract having no 
legal competency-) 

(9) Contract Act, Section 70 does noi 
apply to the case of a minor. AIR 1931 
Lah ‘Ml (346) (DB) *• AIR 1940 Pal 
324 (326) = 19 Pal 739 (FB) •• AIR 
1952 Cal 306 (315) *• AIR 1967 Orissa 
68 (69) = 32 Cut LT 1149. 

(10) Government cannot be considered 
to be in the position of a minor for the 
puiposc of Section 70. AIR 1062 SC 779 
(780) == 1962 Supp (1) SCR 876. 

[But see AIR 1928 Mad 317 (320) 

(DB).] 

(11) An obligation to repay money 
which another has paid and by which a 
person is benefited does not arise in 
every case. In India, the matter is regu- 
lated by Sections 69 and 70, Contract 
Act. AIR 1946 Nag 21 (23) = ILR (1945) 
Nag 820 •• AIR 1945 AH 428 (429). 

(12) Section 70 can only apply where 
the law can imply, from the circum- 
stances, a promise to pay. Where the 
statute prohibits the company from mak- 
ing a binding contract before commence- 
ment of business, no implication of a 
promise to pay can or should be made. 
AIR 1950 Cal 491 (493). 

(13) It is not in every case in which 

a man has benefited by the money of 
another that an obligation to repay that 
money arises. The question is not to be 
determined by nice considerations of 
what may be fair or proper according to 
the highest morality. To support such a 
suit there must be an obligation express 
or implied to repay. AIR 1945 PC 23 
(SO) « 72 iDd App 39 » ILR (1945) Kar 
(PC) 73 •• AIR 1934 Oudh 307 (311) = 
9 Luck 701 (DB) •• AIR 1953 Pal 145 
(147) (DB) ** AIR 1950 Mad 274 (276) 

•* AIR 1969 Mys 350 (354) == (1069) 2 
Mys W 680. 


(14) Soction 70 must not be so read as 

(o juslifv the oiTiciou.s inlerfercncc of 
oiU* man with the nfi'airs or properly of 
aiiollicT or (o iinpo.se obligation in respect 
of services which the person sought to 
be charged did not wish to have render- 
ed. AIR 1946 Nag 21 (2,3, 24) = ILR 

11915) Nag 820 AIK 1957 Madh B 183 
(183). (Tenant incuiring expenditure on 
rcpair.s against wishes of landlord — 
Tenant not entitled to benefit of S. 70.) 
•• ILR (1953) Madh B 53 (56). (Expen- 
diturc against wishes of defendant — 
PlaintilT cannot seek redress under Sec- 
tion 70.) *♦ 1948 Bur LR (HC) 684 (691, 
692 ) . 

(15) Under Section 70 plaintiff must 

prove (I) that he was doing something 
lawful when he was making the pay- 
ment; (2) that he did not intend to pay 
gratuitously; (3) that what he did was 
done for the defendant and (4) that the 
<lefendant did enjoy the benefit. AIR 
1915 Mad 95 (97) = 38 Mad 235 (DB) 
** AIR 1928 Cal 389 (391) *• AIR 1958 
Andh Pra 605 (607) *• AIR 1968 Pal 203 
(208, 209) * 37 Pat 113 (DB) •• AIR 
1957 Madh B 183 (183) *• AIR 1953 Pat 
145 (147) = 31 Pal 303 (DB) •• AIR 
1949 Pat 522 (524, 525) = 28 Pat 325 
(DB) •• 1949 Bur LR (HC) 509 (521 to 
525) •• 1948 Bur LR (HC) 159 (162, 

163, 164) (DB) *• AIR 1947 Cal 304 
(307) (DO) ** AIR 1968 SC 1218 (1222) 
== (1968) 3 SCR 214 AIR 1969 Ori 
171 (175) = .34 Cut LT 1227 •* 1969 Pat 
L.IR 227 (220) == 1969 BLJR 527 (DB) 
*• 1968 Ker LJ 349 (351) = 1968 Kcr 
LT 108 •• AIR 1966 Andh Pra 297 (299) 
=* (1966) 1 Andh WR 275 •• AIR 1965 
Andh Pra 322 (325) = (1965) 1 Andh 
WR 241 AIR 1962 Him Pra 43 (47). 

(Reversed on facts in AIR 1964 SC 
1658.) •• AIR 1960 Punj 585 (588) « ILR 
(1900) 2 Punj 676. 

(16) Section 70. Contract Act, applies 

to a case when the “person" for whose 
benefit the pavnicnt is made is a large 
caste. AIR 1917 Bom 141 (147) = 42 

Bom 556. 

(17) If there i-*' special Act scllling the 
relation of parties the general Act is 
inoperative. Hou.se Accommodalibn Act 
ousts the jurisdiction of Civil Court to 
decide the question of necessity for re- 
pairs and Us costs. Under Section 70, 
Contract Act, Civil Courts must take the 
amount arrived at bv the Special Court 
as it is. (1910) 8 Ind Cas 1158 (1159) = 
1910 Pun Re No. 103 (DB). 

(18) Section 70, Contract Act, does not 
contemplate the case of payment of 
money. AIR 1943 All 220 (232) = ILR 
(1943) All 610 (FB) •* 1949 Bur LR 
(HC) 609 (521 to 525) •* 1947 Rang LB 
488 (490). 

[But see AIR 1925 Cal 1097 (1102, 

llOS) (DB). ("Does" includes payment 
of money.) *• 1968 Ker LJ 349 (350, 

352) = 1968 Ker LT 108.] , 
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(19) An undcrlaking to pay is noJ 
aclual paymonl and does not airord a 
cause or action lor the suit contcmplatej 
bv Sections 09 anti 70 of ilie ContracI 
Act unlil tile money or Its equivalent is 
acluallv paid. 19U4 Pun Rc No. 31, p. 109 
(lU) (DR). 

(20) The provisions of Section 70 can 

be applied even when one of the parties 
concerned is a corporation or other pub- 
lic body. AIR 1932 Rang 176 (178) = 10 
Rang r»22 ** AIR 19r>2 Cal 306 (315) 

** AIR 1962 SC 779 (789) = 1962 Siipp 

(1) SCR 876 AIR 1969 Pal 340 (345) 
(DR). (Provisions apply ctjuallv to the 
citizens. Corporations and Government.) 

AIR 1966 Raj 14 (17) = 1065 Raj LW 
173 (DR) (The exprcs.sioii “person” as 
used in Section 70 includes an associa- 
tion of persons even if not registered.) 

(21) Section 70 is not repealed or al- 

tered by Sections 48 and 49, Bombay 
Municipal Boroughs Act. AIR 1937 Bom 
417 (419, 420) « ILR (1937) Bom 782 

(DB). 

(22) Out of the two sections, namely 
Sections 65 and 70, the latter section 
covers a wider ground and slioidd not 
be invoked in the case of a bcnelit re- 
ceived under a contract. AIR 1926 Oudb 
388 (391) = 1 Luck 444 (DB). 

(23) Sections 69 and 70 of the Con- 
tract Act deal with entirely dilTercnl con- 
ditions and they cannot both apply to 
the same set of facts. If one applies, the 
other cannot. And neither of those sec- 
tions is applicable when a person pays 
a debt for which he was peisonali> 
liable. AIR 1946 Cal 63 (64). 

(24) Section 70 deals not with conlri^- 
bution but reimbursement. A claim uncjci 
the section can only be for the recovery 
of the whole of the money spent and 
not merely a part of it. AIR 1946 Cal 
63 (64). 

(25) Section 142 of the Madras Estates 
Land .\cl (I of 1908). does not negative 
the right of reimbursement contained in 
Section 70. AIR 1951 Mad 650 (652, 653). 

(26) It is not necessary lhat there 

should be a rcciuesl proceeding from one 
party to the other before the work was 
undertaken or done to enable a resort 
to .Section 70. AIR J962 Mad . 345 (345, 

346) = (1961) 1 Mad LJ 574. 

(27) Where' property ih ■ which the 

judgment-debtor has no saleable interest 
i.s sold under a decree the auction-pur- 
chaser is entitled to recover the pur- 
chase money from the person to whom 
It has been paid provided be could bring 
his case williin equitable principles which 
justify a suit for money had and re- 
ceived on the ground that it is uncon- 
scionable that the defendant should retain 
the money as again.st the plaintifT. AIR 
1956 Trav-Co 216 (217) = ILR (1956) 

Trav-Co 383 (DB) ** (1947) 37 Trav LJ 


1 (31) (FB) ** AIR 1965 .\ndh Pra 239 
(251) = (1965) 1 Andh WR 395 (FB). 

(28) It is a mailer of some doubt whe- 
ther a case of payment of money to a 
third person for another would at all be 
covered by Section 70, the more appro- 
priate being, perhaps. Section 69. AIR 
1961 Andh Pra 57 (59) = (1960) 2 Andh 
WR 299 (DB). 

(29) The fields covered by Ihc two 
provisions of Section 70 and Section 175 
(3) of the Government of India Act arc 
separate and distinct. There is no con- 
tlicl between the two provisions. AIR 
1062 SC 779 (788) = 1962 Snpp (1) SCR 
876. 


(.iO) Section is Wider in scope than 
docirinc of quantum meruit. AIR 1961 
Maclh Pra 107 (108) = 1961 MPLJ 156. 

2. “Lawfully docs anything.*’ — (1) 
Thu meaning of the word “lawfully,” in 
Section 70 is merely “bona fide”. AIR 

1928 Mad 317 (318) (DB) »* AIR 1949 

PC 39 (41) = 75 Ind App 213 = ILR 
(1949) Mad 529 AIR 1950 Mad 817 
(819) *• AIR 1965 Andh Pra 191 (195) 

= (1965) 1 Andh WR 176 (DB) •* 

(1960) 40 ITR 708 (Andh Pra). 

(2) Section 70 applies when a person 
lawfully does something for anotiier; the 
word “lawful” cannot ’ be ignored. AIR 
1946 Nag 21 (23) = ILR (1945) Nag 820. 

(3) The word “lawfully” indicates that 

the man making the payment must have 
lawful interest in making it. AIR 1953 

Pat 145 (146, 151) = 31 Pat 303 (DB) 

** AIR 1966 Andh Pra 297 (299, 300) = 
(I960) 1 Andh WR 275. / ’ 

(4) Between the person claiming coni- 
pensation and person against whom it is 
claimed some lawful relationship must 
subsist, for that is the implication of’ the 
use of the word . “law;ful” in Section 70, 
but the said lawful ' rtilationship arises 
not because the party claiming compen- 
sation has done sofnelhing for the party 
against whom the compensation is claim- 
ed but because what has been done by 
the former has been accepted and enjoy- 
ed by the latter. AIR 1962 SC 779 (787, 
788) => 1962 Supp (1) SCR 876. (ILR 
11 All 234 = 1889 All WN 67, Overrul- 
ed.) ** AIR 1963 Orissa 220 (222) 

ILR (1963) Cut 206 (DB) ** AIR 1959 
Bom 519 (520) = 60 Bom LR 459. (AIR 

1929 Bom 89, Not foil.) ** AIR 1937 
Bom 417 (419, 420) = 39 Bom LR 835 

^^[I5ut .sec AIR 1966 Andh Pra 297 (299) 
= (1966) I Andh WR 275 ** AIR 1958 

Andh Pra 605 (607) = hi 

838 AIR 1957 Madh B 
1956 Madh BLJ 1019 ** AIR Pal 

145 (J47) = ILR 31 Pal,, 303 (DB •• 
1919 J3ur LR (IIC) 509 (['21 l« 525 ** 
1948 Bur LR (HG) 159 (163) (DB) 

AIR 1946 Nag 21 (23) = 1045^ Nag U 
,563 ** .AIR 1929 Bom 89 (91) — 53 Bom 

.309 (DB).] ,. , f 

(5) Where a person divests nimseli ot 

all his interests in the property and has 
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Section 70 — Note 2 (could.) 

ceased to liave anv iiilercsl in llie same by 
reason of a valid transfer, he canntJt ho 
said t(»he within the rehdionship eonlcm- 
plnted either hv S. (>0 nr S. 70. .AIR lO.'iO 
Mad 817 (819) ♦* AIR 104() Nag 21 (28, 
24) = ILR (1945) Nag 820. 

(6) The word “lawfully" in vSerlion 70. 
Contract Act is not a surphiage and llie 
see.lion is not intended to enable tolal 
Stranger, without anv express or im- 
plied request on behalf of a debtor to 
put himself into the shoes of the credi- 
tor by the simple fact of paying the 
debts due by such debtor. AIR 1953 Pat 
145 (147) = 31 Pal 303 (DB) »* AIR 
1§59 Ker 294 (290) ^ 1959 Kcr LT 120 
(PB). 

,,(7), All that the Court has to do in 
t^rriving at a decision whether the pay- 
ment was made lawfullv or not is to see 
whether the person making the payment 
had any lawful interest in making it at 
the time when payment was made. AIR 
1945 Nag 179 (181) = ILR (1945) N.ig 
247 ** AIR 1958 Andh Pra 605 (607) *• 
AIR 1925 Cal 1097 (1102. 1103) (DB) ** 
AIR 1921 Oudh 14 (21) ♦* (1910) 14 Cal 
WN 699 (703) (DB). 


(8) Whether an act is lawfullv done 
or not depends on the relative position 
of- the parties so as reasonably to justify 
liability. AIR 1931 Bom 39 (39. 40). 

(9) A bona lldc claimant on defeat, is 

enlitlecl to get back from his opponent 
what he paid for prc.serving ll»e estate. 
AIR 1925 Pal 201 (208) (gpi ** AIR 

1925 Cal 1097 (1102. 1103) (DB) ** (189;)) 
2Li Cal 28 (31) (DB) •* 

199, p. 577 (584) (DB) ** (1881) 3 All 

$6 (72) (FB). 

i-,(10) Purchaser on cancellation of hi.s 
sale is enlilled to gel back amounts paid 
in discharge of encumbrances. AIR 192.i 
Mad 95 (102, 103. 104, 105) (DB) •* AIR 
1924 Oudh 302 (303) = 27 Oudh Ca.s 5ti 

(DB). 

ftl) PlaintifT holding Icnurc of defen 


dant > 


Tenure sold in execution of rent 

decree against defendant hv superioi 
landlord — Deposit hv plainlitT to avoid 
sale — Plainllff’.s right of contribution 
fTpm defendant was enforceable. AIR 
1934 . Cal 667 (667). 

,.[Sec also AIR 1917 Bom 141 (145. 147) 
ssm 42 Bom 556 ] 


»• 112) When a judgment. debtor is law- 
fully in possession after the sale of pro- 
perly, in execution of a decree, and has 
paid Government revenue, he Is entitled 
to get back revenue paid. (1909) 6 All 
LJ 327 (331, 332) (DB). 

‘ (13) ' Where consignee had to pay Iho 
freight which was to be paid hv the de- 
fendant, the payment is lawful and was 
the benefit of the latter and is re- 
coverable under Section 70. AIR 1929 
Lah 737 (739). 

(14) Where on setting aside a decree, 
the' liability to restore sale proceeds has 


been tii.scliarged by anollicr person, lie 
IS enlilled to compensalion from llio.se 
so liable. AIR 1929 All 834 (836) (DB). 

(15) It is a lawful payment for a pur- 
chaser from a mortgagor to redeem the 
inoiigage and recover the amount from 
the vendor. AIR 1931 Bom 39 (40). 

(16) Purcha.ser of properly paying 
amount of (le<Tee against hi.s vendor to 
save property from execution sale is en- 
tilled lo recover amount paid under Sec- 
tion 70. (1883) 5 AH 400 (405) (DB) 

AIR 1946 Mad 244 (245) (DB) ♦* (1911) 

11 Ind Ca.s 155 (1.59) (DB) (Cal). 

(17) Plaintiff doing work — Defen- 

dant deriving benefit but informing be- 
fore the work was done that he did not 
want the work to t>o done — Work i.s 
not done "lawfullv." AIR 1928 Mad 320 
(325) (DB) •* AIR 1919 Mad 526 (527) 

** AIR 1016 Cal 497 (499) (DB) (1910) 
20 Mail L.I 722 (724) (DB). 

(18) Person making payment fraudu- 

lently in order to create title must be 
ileenied to he making it voluntarily and 
not lawfully and si> Section 70 would 
not apply. (1911) 13 Cal LJ 640 (647, 

618) (DB) ** (1904) 7 Oudh Cas 146 
(147. 151) (1880) 4 Bom 643 (6.53) 

(DB). 

(19) PlalnlilT making payment of cess 

for defendant — It did not appear that 
anv emergenev liad arisen or was to 

arise — Section 70 held to have no ap- 

plication for it could not be said that 
Hie plainlilV had lawfullv made payment. 
(1902) 26 Bom 504 (514) (DB). 

(201 M'here the plainlifT pays the reve- 
nue of i-orlain lands not kntiwing that 
he was making payment (or lands wliich 
belonged to the defendant nor was the 
defendant bound lo pay the revenue, as 
he was not the pallndar: Held. Section 70 
did not appiv. (1910) 7 Mad LT 200 
(200) (DB). 

(21) Where plaintiff alleging himself 
to he a morlgagec paid the amount of 
rent decree against his mortgagor and it 
was aflerwarcls decided that he was not 
mortgagee, it was hel<l. that deposit was 
not lawful. (1911) 9 Ind Cas 615 (016) 
(Cal). 

(22) Lawful payment does not include 
payment of arrears of' revenue by a re- 
versioner as his intciest is a mere ex- 
pectancy. AIR 1922 CnI .3.53 (355) = 49 
Cal 470 (DB). 

(23) Where a mortgage hv a widow is 
binding on her husband's heirs, the 
latter are bound to reimburse Ihe mort- 
gagee. 1874 Pun Re No. 69, p. 220 (223) 
(DB). 

(24) A payment of arrears of rent 
matle by a co-sharcr in fraud of th'e 
other co-sharers is not made lawfully^. 
AIR 1927 Cal 56 (,57) (DB). 

(2.5) Plaintiff gaining possession of pro- 
perty un<lcr a forged will knowing , it to 
be 80 PlamfilT making payment^ of 
debt8'‘'due on estate — Payment is not in 
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Section 70 — Note 2 (cOntd.) 

good faith and plaintifT is not cntilk'd 
to reimbiir.scmenl. AIK 1931 Mad 207 
(210) = 53 Ma<I 952 (OB). 

(26) Plaintifi’.s allegt-d Ihem.selves to be 
purchasers of the morlgagee’s rifzht in 
certain land — Decree nsainst mortgaffee 
— To .sa^•e the pr«>pcriv lr<)m .sale in 
execution of llip decree plaintifT.s paid 
the amount of the decree — It was al- 
ready found in another suit that sale to 
plaintiff wa.s riclili^)iis and inoperative — 
Plaiiillffs (iliiifT suit to recover the monev 
paid toward.s salisi acli«jn of the decree: 
Held, that Sec. 70 1 lad no application 
and the suit for recovery of the money 
was not maintainable. (1908) 30 All 167 
(109) (DB). 

(27) Person taking wrongful posse.S' 
sion of properly and paying revenue is 
not entitled to recover back revenue 
paid. (1885) 7 All COO (661) (DB). 

(28) In the Madras Presidency the 
purchaser of mortgaged property subse- 
niient to tile Court sale canntit properly 
apply under Order 21, Rule 89 of the 
Civil P. C., to have the sale set aside 
upon payment of the decretal amount; 
such application is not lawful and the 
mere fact that the Court entertained it 
doe.s not make a payment made there- 
under a "lawful payment". AIR 1930 
Mad 644 (645. 046). 

(29) Where vendees discharged encum- 
brances on properly not sold to them 
they could not recover anything from 
vendors. AIR 1918 All 319 (320) *= 40 
All 555 (DB). 

(30) Where Village Sanitation Pancha- 
yat having control over the conservancy 
of the local area renders latrine services 
to a person at his reque.st. the services 
rendered to him are services lawfully 
rendered and the Panchayat i$ entitled 
to rec(»ver under Section 70. Contract 
Act. the amount charged by it as latrine 
cess. AIR 1935 Nag 242 (243) *= 31 Nag 
LR (Supp) 108. 

(31) The respondents entered into con- 
tract with the appellant for the supply 
of a certain quantity of coal free on 
rails at Rajahmundry. Two consignments 
of coal were received under freight sys- 
tem under which the consignee was to 
pay the freight. The appellant paid the 
freight and sued respondents for its re- 
covery: Held, that it was open for the 
appellant to have rejected the coal, for 
his right extended only to rejecting the 
coal and not to claim anv charges that 
he chose to pay to the railway and that 
Section 70 did not apply as it could not 
be said that plaintifT did anything law. 
fully for the defendant and the defen- 
dant had (he benefit of it. AIR 1928 Mad 
198 (198). 

(32) Section 70 cannot be applied when 
the act done or thing delivered was not 
lawful. It cannot be said that a persoq 
‘lawfully* pays money tg the Qoyer*- 


ment when the contract with the Govern- 
ment in Older to be enforceable is re- 
quired by Statute to be in a particulai 
friim but the person disregards that 
form. AIR 1955 Cal 626 (628). 

(33) Supply to be to permit-holder sub- 
ject to conditions mentioned in permit — 
Breach of .such conditions — Stock-holdef 
supplying articles on — He cannot re- 
cover price of articles from permit-hol- 
der — Section 79. Contract .\cl does not 
apply. AIR 1963 Pat 326 (329). 


3. “For another.*’ — (1) Doing any- 
thing “for another" person means in 
some wav taking his place as the doer. 
That is the first meaning of "for." There 
is no justification for importing into Sec- 
tion 7() looser sense of "for” and the 
phrase "does anything for another person 
not intending to do so gratuitously" in 
Section 70 means that when a person 
has proved that he did the thing for 
another person as explained above, he 
must then prove that he did not intend 
to do it gratuitously. Until a person has 
succeeded in proving that he acted foi 
another, the question whether he acted 
gratuitously or not docs not arise. AIR 
1928 Mad 320 (321. 322) (DB). 

(2) Where the sole or dominant motive 
for the payment is not to save another 
man's properly, the payment cannot be 
said to have been made for such other 
man. AIR 19.30 Mad 644 (645) *• (1903) 
6 Oudh Cas 212 (214, 215). 


(3) The section would apply to cases 
where an act is done which is beneficial 
both to the plaintifT and (he defendant. 
AIR 1947 Mad 117 (117). (Repair of com- 
mon well by owner of half share after 
demanding expenses from other co-sharer 
— Co-sharer not allowed to use water 
unless he paid share of expenses — Claim 
for contribution against him — Repairs 
though for defendant, claim disallowed 
as he had no benefit out of it — AIR 
1943 Mad 85 (FB), followed — AIR 1919 
Mad 1145, held no longer good law.) •• 
AIR 1965 Andh Pra 322 (325) = (1965) 
I Andh WR 241. 


[But see AIR 1919 Mad 1145 (1147) 

DB).] 

(4) If the plaintiff pay.s to Govemmeiit 
:ertain charges, which the defendant is 
iable to pay, with the notice and con- 
>ent of defendant, he can recover the 
noney from defendant under Section 69 
ir Section 70. (1910) 33 Mad 189 (193) 

:db). , 

(5) If an agent spends money from nis 
)wn pocket for his principal 

:ovor them under Section 70. (1911) 

dad 167 (172) (DB) ** AIR 1962 Rai ^6 
87) = 1961 Raj LW 359 (DB). (Pay- 

nenl by plaintiff to Panchayat at ins- 
ance of defendant to remove ban im- 
)Osed upon latter by b*s castemen.) 

(6) A holding power of attorney from 

3 B giving a contract of some work 

)n behalf of A to C — Power of attomej 
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SmIIod 70 — Note 3 (coald.) 

withrawn — B making payment after- 
wards to C without the knowledge of A 
•— B cannot recover the amount from A 
as he was not a person who had a law- 
ful interest in making the payment AIR 
1969 Mys 350 (354) = (1969) 2 Mys LJ 
680, 

(7) Where a person is assessed to in- 
come-tax and the tax is recovered from 
him, such person cannot under S. 09 or 
Section 70 of the Contract Act, recover 
the amount so paid from another person 
on the ground that such other person 
was in actual receipt of the income. Sec- 
tion 70 does not apply as the person pay- 
ink the tax did so on his own account 
and not on behalf of another. (1908) 31 
Mad 35 (36) (DB). 

(8) Mere benefit to another without an 

express or implied liability to repay does 
not confer any right. AIR 1931 Bom 39 
(39) 1969 Pat LJR 227 (229) = 1969 

BLJR 527 (DB). 

(9) Where a railway, in pursuance of 
the Government orders under Section 11 
(3) (b). Railways Act, widens a culvert 
to take out the overflowing water of a 
tank situated in a municipal area, at its 
own cost, a suit by the Railway against 
the Municipality for the recovery of the 
cost is not maintainable. Section 70 of 
the Contract Act does not apply because 
the work was done under the Govern- 
ment orders for the benefit of private 
owners of property in the neighbourhood 
and not for the benefit of the Munici- 
palitv. AIR 1945 Mad 427 (429, 430) = 
ILR (1946) Mad 333 (DB) ** AIR 1949 
PC 39 (41) = 76 Ind App 213 « ILR 
(1949) Mad 629. 

(10) It is a question of fact whether 
what has been done is or is not for 
another person. AIR 1931 Mad 51 (52) 
•• AIR 1958 Andh Pra 605 (607) *• 1969 
Pat LJR 227 (230) == 1969 BLJR .527 
(DB). 

(11) Where a person making payment 
for another is interested in making the 
payment, he cannot be presumed, in the 
absence of evidence, to show that he 
intended to act for the other party also, 
to have acted for such other party. 
(1910) 33 Mad 15 (21) (DB). 

(12) Person, primarily liable, but abso- 
lutely ignorant of the expenditure being 
incurred on his behalf, need not repay. 
AIR 1917 Mad 83 (85) = 39 Mad 965 
(DB). 

(13) A mortgagee-purchaser who pays 

assessment of the land after the pattadar- 
mortgagor has relinquished the patta can- 
not recover the amount from subsequent 
oalladar. (1912) 12 Mad LT 261 (262) 

(DB), ^ 

(14) Plaintiff paying amount for which 

5 ® PewonaH-V liable — Defendant 

benefiting b.T the payment — Plaintiff 
cannot be said to have paid on behalf 



of defendant. AIR 1939 Cal 645 (647). =5 
ILR (1939) 2 Cal 226 (DB). ' 

(1.5) Where a co owner clolends a suit 
brought agahi.sl him anil other co-owners, 
if iucidentally and without auv special 
8 iT(m *1 on liis th^ olher rti-owner# 

derive an advantage from the defence, he 
cannot be .snitl to have done .something 
for the other oo-owner.s for which the 
latter would be hound in law or equity 
to recompense him. AIR 1933 Lnh 95 
(96) (DB). 

(16) Whci'c nioncv is deposited under 
Seclion I4-A of Regn. 8 of 1819. by the 
holder of a mourasi mokarari tenure 
under the patni, it cannot be said that 
the deposit is made for or in the interest 
of, or for the benefit of the formef- 
Patnidar. AIR 1947 Cal ,304 (307) (DB). 


(17) Where a company never bec^e 
entitled to commence business, tjic ex- 
penses incurred in its pre and post in- 
corporation period cannot he said to be 
for its benefit. AIR 1950 Cal 491 (493). 

(18) A claim for reimbursement under 

.Section 70 o( the Contract Act cannot 
be sustained if, at the lime when the 
payment was made by the claimant, ft 
was in assertion of his e.xclusive title to 
the properly. AIR 1950 Mad 343 (346, 

.347) ** AIR 1965 Ker .55 (56) = 1964 
Ker LT 588. (Dispute regarding title to 
properly — Payment of land-tax during 
period of dispute — Claim for reimburse- 
ment of land-tax — Claim could not fall 
under Section 70 as land tax was paid 
more in support of title lhan with inten- 
tion to benefit other party.) 

(19) Compromise decree — Defendant 

to build wall according to certain speci- 
fication — Wall built but not according 
to specification — PlainlilT completing 
wall and filing suit for recovery of ex- 
pense.s — PlainlilT is entitled to expenses. 
AIR 1961 Madh Pra 107 (107. 108) - 

1961 MPLJ 156. 

4. '^Or delivers anylhliig to him.'* — 

(1) The elements of Section 70 as regards 
the delivery of a thing are: (1) delivery 

(2) delivery without an intention . to, .deli- 
ver gratuitously and (.3) enjoyment of the 
benefit of the thing delivered. The section 
thus contemplates according to its own 
language a case where only those three 
elements are present and nothing more. 
They do not comprise a further element, 
viz., a request in response to which the 
thing was delivered. Indeed, if there is 
a request and a thing is delivered in 
compliance therewith, Ihere would be an 
agreement and the person delivering the 
thing would be entitled to recover his 
dues under the agreement itself, without 
being required to fall back on the doc- 
trine of compensation. (1952) 89 C^al LJ 
342 (361, .362) (DB) AIR 1963 Pat 153 
(157) (DB) •• AIR 1959 Cal 247 (262)' « 
1958 Cal LJ 341. 

(2) Relief under Seclion 70 of the , Con- 
tracl 4m c«H be granted against Gove^- 
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iieclioii 70 — Nolc 4 (could.) 

menl if the plaiiiliir proves (lehverv 

intending tr» dt) so gr.atuilouslv and tha 

the benefit of the delivery 

by the Government. AIR lOai Cat .lOt) 

(.^13). 

(3) Government paying money to 
agent for procuring foodgrains — Money 
cannot be said to be delivered to agent 
within meaning of Section 70. AIR 19R4 

Pat 355 (500) (DR). 

(4) Mere delivery of a tiling irrc.spee- 

live of its context cannot bring in the 
aid of Section 70 for deliverer. AIR 19o4 
Pat 555 (500) (DR). 

6. “Not Intending to do so gratuitous- 
ly/’ — ( 1 ) II is well settled that there 
i!s no obligation to repav in the case of 
a voluntary payment. AIR 1945 PC 2.4 
(30) = 72 Ind App 39 = ILR (1945) 
Kar (PC) 73. 

(2) A payment by volunteer of mort- 
gage amount or money debt doe.s not 
render debtor liable. AIR 1928 Mad 54t 
(.542). 

(3) Section 70 docs not require that 
a person who claims compensation must 
have acted from purelv disinterested 
motive; the expression “not intending lo 
do .so gratuitouslv” suggests that there 
must he an element of self-interest also 
in the act performed bv him. AIR 1949 
Pat 522 (524 525) = 28 Pat 325 (DB) 
(!960) 40 ITR 708 (Andh Pra). 

(4) Devisee discharging encumbrances 
on properties oilier lhan those bequeathe.! 
lo him, but which he expects to inherit, 
is entitled lo be reimbursed, as ho is not 
a volunleer. AIR 192.5 Mad 1175 (1178). 

(.5) The value of payment under pro- 
test is to safeguard the position of the 
person who makes the payment and to 
ensure that it cannot be said that the 
payment he made was a voluntary one. 
AIR 1929 Mad 409 (410) = 52 Mad 207 
(DB). 

(6) Co-sharer who has incurred ex- 

penditure on repair or improvements of 
common properly can claim a rateable 
contribution if he did not intend to bene- 
fit them gratuitously and if they are really 
benefited. (1911) 7 Nag LR 11 ** 

AIR 1943 Mad 85 (80) = ILR 

Mad 158 (FB) ** AIR 1937 Pat 103 (1031 
AIR 1934 Pat 346 (349) ** AIR 1927 
Mad 122 (122) ** AIR 1921 Cal 93 (94) 
(DB) ** (1905) 32 Cal 374 (376) (DB). 

(7) Government repaired certain tank 
from which were irrigated lands m the 
zamindari of defendant. Defendant knevs 
that the repairs were neces.^ry for the 
preservation of the tank. The 

menl had carried out the repairs not 
intending to do them gratuitously for 
defendant and the defendant enioyed the 
benefit of the work 

request cither express or implied on 
Dart of the zamindar to the Govern- 
ment to execute the 

suit bv Government against defendant, 


thal the plaintiff was entitled unde’r Con- 
tract Act, Section 70. lo recover from' de- 
fendant part of the costs incurred. eslK 
mated with reference to the irrigable 
area of the villages owned bv the pFain- 
lifT and defendant re.spectively. (1895) 18 
Mad 88 (93, 94) (DR). 

(8) When several persons hold a ten- 
nancy jointly and wlicre one of these 
persons pays the wliole rent, he can sue 
the others lor contribution under Section 
70 and is entitled to a decree. AIR 1915 
Cal 1.57 (1.58) •* AIR 1931 Pat 234' (235) 

= 10 Pat 168 (DB) ** AIR 1930 Cal 344 
(.345) (DB). (Transferee from one co- 
tenant of a holding not transferable ,is 
entitled to contribution.) ** .AIR 1920 

Cal 657 (658) (DB) «=* 

(6. 7) (DB) ** (1910) 14 Cal WN 699 
703). (Joint Decree.) 

[See also AIR 1935 Lah 981 (981, 

982 )•! 

(9) Part owner of an estate paying 

revenue due on Ihe whole estate to save 
his own inlei'csls: Held that under Sec- 
tions 69 and 70 of the Contract Act he 
was entitled for contribution. (1888) 11 
Mad 452 (459) (DB) ** AIR 1936 ; Mad 
752 (759. 760) ** .VIR 1925 Oudh 625 
(4)26) ** 1883 Pun Re No. 42, p. 127 
(129) (DB). ’<• 

(10) Mortgagor is entitled to 'epntribu- 

tion from his co-mortgagors of amount 
paid by him in Court to set aside sale 
in execution of mortgage decree but can- 
not claim slalulory compensation. AUJ 
1931 Pal .394 (400) ^ 10 Pat . 5 >8 (DB) 
*♦ AIR 1945 Mad 500 (502). ' 

(11) A co-plaihtiff is 
imbur.sed his expenses 

Pat 273 (274) = 1 Pat U 201 (DB). 

(12) Litigation against A and B — A 
incurring costs unauthorised bv B to pro- 
secute it up to the highest Court cannot 
recover a share of til from B. even 
though the litigation has ended s^ews- 
fuHv (1894) 21 

Ann 26 (PC) ** AIR 1914 Lah 384 (38,)) 
^1914 Pun Re No. 461 (DB). , 

(13) Inamdar within a zamindari tak- 
ine for his benefit Government water 

and the zamindar made Huld 

cess: Held, that the zamindar is 
to recover the amount ‘of cess so paid 
under Section 70 of the Coutrr)ct Act. 
(1907) 30 Mad 277 (278) (DB). 

(14) Mortgagee paying rent 0^ 

is entitled to recover from mortg g 

air 1933 112 (112) JJgY 2 Ind 

L. Mortgagee paying. . entitled to 

gratuitous Rer 294 (296) 

reimbursement. AIR 195y ne 

= (1959) Ker LT 120 (DB). 

( 16 ) Electric ^ 

payments ’'- Plata«« 
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Seotlon 70 — Note 6 (conid.) 
defendant's behalf on latter's failure — 
Payment is gratuitous and plaintiff can- 
not recover same from defendant. AIR 
1063 Pat 131 (130). 

(17) Mortftafiee of a tenure becoming 
also its pur^aser is not entitled to be 
reimbursed for the amounts of arrears he 
had paid prior to his purchase for he 
was himself Uable. AIR 1924 Pat 235 
(236) - 2 Pat 890 (DB). 

(18) The payment made by sadar 1am- 
baidar of land revenue allotted to the 
pattidar after the imperfect partition 
under Section 188 (1), C. P. Land Reve- 
nue Act, is a payment lawfully made and 
not one intended to be made ^gratuitously 
of which the benefit is enjoyed by the 
defaulting pattidar, and the sadar lambar- 
dar is entitled to be reimbursed imder 
Section 70, Contract Act. AIR 1946 Nag 
134 (134, 135) « ILR (1946) Nag 226 
(DB). 

(19) Person continuing to be recorded 
as lambaxdar even after be sold his hold- 
ings is entitled to recover from his 
vendee the rent paid by him. AIR 1930 
All 302 (303) = 51 All 897. 

(20) Principal and agent — Principal 
benefiting by money received through un- 
authorised act of agent — He is liable 
jointly and severally with agent to res- 
tore it. AIR 1937 Lab 670 (571) •• AIR 
1927 All 161 (162) « 49 AU 520 (DB). 

(21) Execution against members of 
joint Hindu family — Properly in the 
possession of one member attached ^ 
That member depositing decree amount 
to avoid sale — He is entitled to refund 
ot deposit on proof that his self-acqubi* 
tions were attached and not family pro- 
perty. AIR 1920 Mad 241 (242). 

(22) Lease of bazar legally defective — 
Lessee entering into possession and con- 
structing tin-shed and chabutra — No 
notice given to lessor nor his consent 
obtained under Section 108 (f) and (p), 
T. P. Act — Section 70 held inapplicable 

Lessee held not entitled to costs of 
construction. AIR 1942 Oudh 231 (237) 

“ 17 Luck 630 (DB). 

(23) A borrowed money from B, for 
the use of C and paid to C. B sued A, 
and recovered the amoimt. Then A sued 
C> Held that payment by A to B was 
not gratuitous and he could recover it 
from C. (1907) 29 All 627 (632) (DB). 

(24) Purchaser from a widow U not 
entitle, as against purchasers from heir 
of the last owner, to claim the amount 
paid by such purchaser to a decree-hol. 
der who had sought to execute against 
such property. He did not intend to con- 
fer any benefit on the plaintiffs. AIR 
1923 AU 404 (405). 

(26) Mortgage debt paid with the 
mon^ of the plaintiff — > Defendants are 
bound to compensate the plaintiff by re- 
payment of me principal and reasonable 
intenet. AIR 1964 AU 890 (898|« 
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(26) The heir on re-marriage of the 
widow is bound to pay the amount ad- 
vanced at her request for the dischai^e 
of an encumbrance out of the estate. 
AIR 1925 Nag 19 (20). 

(27) A standing surety for B's liquor 
shop and depositing cash security with 
Government — B t^ing C as partner — 
Default in payment of licence fees — 
Recovery by Government from cash de- 
posited by A without his consent — Suit 
by A for recovery of that amount against 
B and C — B and C held liable. AIR 
1938 All 206 (207). 

(28) R and N borrowed certain 
amount on a promissory note from J and 
M. J alone realised the amoimt. Subse- 
quently J and M brought a suit against 
R and N on the basis of the promissory 
note. As J had no authority to receive 
payment on behalf of M, the suit was 
dismissed to the extent of half the claim 
but was decreed in favour of M to the 
extent of half the claim. Thereupon, R 
brought a suit against J to recover the 
amount paid to M on the ground that 
he had been compelled to pay it twice : 
Held that the suit fell under Section 70# 
Contract Act. AIR 1938 Lah 99 (101) =s 
ILR (1937) Lah 623 (DB). 

(29) One of the several judgment-deb- 
tors paying off decree is entitled to re- 
cover compensation under Section 70 be- 
cause his payment is not gratuitous* AIR 
1919 Pat 10 (12). 

(30) When the payment of the munici- 
pal tax is the obligation of the defen- 
dant and the plaintiff has not paid the 
tax as a volunteer, the right of the plain- 
tiff to reimbursement under Sections 69 
and 70 cannot be negatived. AIR 1955 
Mad 556 (557). 

(31) Plaintiff purchasing leasehold in- 
tere.st in Court auction and proceeding 
with agricultural operation on obtaining 
delivery of possession — Auction sale set 
aside at instance of defendant — Plain- 
tiff held was entitled to recover amount 
spent by him for agricultural operations 
till sale was set aside as all requisites of 
Section 70 were satisfied. 1955 Andh WR 
660 (561). 

(32) A in execution of his money de- 
cree against B purchased certain land 
and obtained an order for delivery of 
possession. By a subsequent sale, B sold 
the land to C. Prior to bis purchase G 
had redeemed a sudbhama bond in 
respect of the property and subsequent 
to his purchase he also redeemed another 
sudbhama bond in respect of the pro- 
perty — Held, that the payments made 
by C could not be considered to have 
been made 'lawfully* but were gratuitous 
payments and therefore he was not en- 
titled to any relief under Section 70 
AIR 1953 Pat 146 (146 to 149) - 31 
Pat 303 (DB). 

(33) A entering into wagering con- 
test with pncca adatla A trom, ttino 
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Section 70 — Note 5 (contd.) 
to time depositing with pucca adatia 
cover or margin money — Transactions 
resulting in loss — Section 70 held had 
no bearing on the facts as there was no 
question of pucca adatia enjoying benefits 
of non-gratuitous act. AIR 1947 AH 14 
(If), 16). 

(34) Railway expressing its inability to 
carry goods and asking consignor to take 
it back, but afterwards forwarding same 
after • \cn months — Act of railway is 
purely gratuitous. (1955) 8 Sau LR 1^ 
(163) (DB). 

(35) Where a person executes a mort- 
gage deed and receives consideration but 
the deed is not registered and possession 
not given to the mortgagee, latter can re- 
cover the amount of consideration under 
Section 70, the amount not being paid 
gratuitously. AIR 1956 Sau 27 (29). 

(36) Property mortgaged — Prior 
mortgagee seeking execution of mortgage 
decree by sale — Purchaser of property 
paving up decretal amount and averting 
sale — Property including share of pro- 
perty purchased by puisne mortgagee in 
execution of his mortgage decree — Suit 
bv purchaser against puisne mortgagee 
for reimbursement — Section 70 held ap- 
plied and plaintiff was entitled to decree 
for reimbursement. AIR 1949 Pat 522 
(525) = 28 Pat 325. 

(37) Plaintiff, purchaser of property, 
allowed the defendants to continue their 
residence in building until other occupa- 
tion is secured by them — No indication 
in evidence that plaintiff had done so 
gratuitously — Claim based on agreement 
to pay rent or other remuneration — • 
Agreement even if not proved plaintiff 
was entitled to remuneration for use 
and occupation. AIR 1969 Ker 263 (264) 
s- 1969 Ker LJ 80. 

(38) Suit to recover arrears of salary 

from Gram Panchayat constituted under 
Madras Village Panchayats Act (10 of 
1950) — Contention that as appointment 
by President was not approved bv higher 
authority, contract of service was not 
binding on panchayat — Even if con- 
tention is accepted, Panchayat, being a 
legal person is bound to pay as services 
rendered were not intended to be gratuit- 
ous. (1965) 78 Mad LW 621 (621, 622) 

:= 1965 Mad WN 354. 

(39) Where the manager and the 

teacher have agreed that the manager 
makes the appointment subject to the 
condition that the teacher shall look to 
Government alone for salary and that 
such salary would be pay^le only in 
the event of the appointment being 
approved, the teacher, on disapproval of 
bis appointment cannot claim salary 
from manager, for, services rendered by 
him were gratuitous. ILR (1967) 2 Ker 

208 (214) = 1967 Ker LT 653 (DB). 

(40) Electricity cut off for non-pay- 
ment of dues i^fore tenant's entry into 


house — Tenant paying arrears cannot 
ask for compensation in absence of 
proof that he did not intend to pay 
arrears gratuitously. AIR 1964 All 348 
(349). 

(41) Plaintiff supplying bricks to canal 
department of Government under oral 
contract which was found not enforce- 
fible — Canal department utilising bricks 

— Supply of bricks not gratuitous 

— Government liable for their price. 
1964 All LJ 1092. 

(42) An implied promise to repay will 
arise if it can be established that the 
moneys which the defendant received 
belonged to the plaintiff and the plain- 
tiff did not want the property in the 
money to go to the defendant without 
the consideration therefor. AIR 1969 
Cal 496 (508, 509). 


6. “Enjoys the benefit". — (1) Sec- 
tion 70, (Contract Act, contemplates a 
case in which a certain benefit is done 
to another and is not intended to be 
done gratuitously, and the man to whom 
benefit is done enjoys the benefit volxm- 
tarily, that is to say, he should have 
an option of ref using to enjoy the bene- 
fit. It does not mean that the benefit 
should be thrust upon him without his 
having the option of refusing it. No- 
body has a right to force a benefit upon 
another. AIR 1936 Pat 194 (197, 198) 

(DB) *♦ AIR 1950 Mad 817 (818) *• 

AIR 1932 Mad 151 (152) AIR 1931 
Mad 51 (54) ** AIR 1922 Pat 337 (338, 
339) •• AIR 1915 Mad 870 (871) *• AIR 
1915 Mad 428 (430, 432, 433) (DB) •• 

(1910) 33 Mad 15 (20) ** AIR 1962 SC 
779 (786, 787) » 1962 Snpp (1) SCR 

876 ** AIR 1969 Mys 350 (353) » (1969) 
2 Mys LJ 580 ** AIR 1964 Orissa 69 
(70) *• AIR 1962 Him Pra 43 (47). 

(Reversed on facts in AIR 1964 SG 1668.) 
•• AIR 1961 Madh Pra 107 (108) = 

1961 MPLJ 166. 

[But see AIR 1949 Pat 522 (524, 525) 
= 28 Pat 325 (DB) •• AIR 1927 Mad 
459 (460) *• AIR 1923 Mad 64 (66) 

(DB) *• AIR 1916 Mad 1081 (1082) (DB) 
** AIR 1915 Mad 85 (98, 99) = 38 Mad 
235 (DB) •* (1912) 16 Cal L Jour 166 
(161) (DB).] 

(2) There should be direct benefit to 
the person for whom the work is done* 
AIR 1949 PC 39 (41) = 75 Ind App 
213 = ILR (1949) Mad 529 •• AIR 19M 
Mad 817 (818, 819) •* AIR 1^7 Nag ?4 
(86) = ILR (1947) Nag 164 ♦•AIR 1946 
Mad 427 (430) = ILR (1946) Mad m 
(DB) *♦ AIR 1936 Mad 930 (^ 936) 
(DB) •* AIR 1969 Mys 360 (3^) = 

(1969) 2 Mys LJ 580. (A holding 

power of attorney from B ^ B sivu^ 

a contract for improvements to his 
bouse to C — Powers of attorney 
yoked by B — B making payment sub- 
sequently to ‘C’ for the work done 
The benefit derived by B is not direct 
and hence he cannot be made to repay 
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A.) *• AIR 1969 Tripura 26 (28, 29). 

(E^en if the contract is discovered to 
be void.) •• AIR 1963 Pat 163 (167) 
(DB). 

(3) A person who pays money due to 

certain person, not on behalf of or for 
the benefit of another, cannot recover 
the money from the other person who 
has not been benefited by the payment. 
AIR 1931 Oudh 242 (243) (DB) •* 

(1899) 22 Mad 314 (316) (DB). 

(4) Even illegal payments to which 
defendant consented for his own benefit 
must ^ repaid. AIR 1928 Mad 476 
(476). 

(5) Even in the absence of a contract 

the party deriving benefit or advantage 
must pay compensation for the eciui- 
valent vedue of the benefit derived. 
(1966) 32 Cut LT 383 (386) “ ILR 

(1966) Cut 102. 

(6) Payment neither beneficial nor 
known or consented to confers no right. 
AIR 1916 Bom 302 (304) = 40 Bom 646 
(DB). 

(7) Where a tenant used Govern- 
ment water without permission and the 
landlord paid water rate and sued for 
the recovery of Uie same, it was held 
that the only consequence of non-pay- 
ment of water rate would be sale of 
proprietary estate of landlord and that 
as tenant was not benefited by such 
payment, he would not be liable. AIR 
1914 Mad 20 (21). 

[See also AIR 1918 Cal 56 (57) (DB).l 

(8) Where a company through un- 

authorised action of the directors, comes 
into possession of money advanced by 
the plaintiff, the receipt of the money 
itself is a benefit to the company and 
the creditor is not concerned with what 
is done with the money by the company 
subsequently. AIR 1967 All 311 (316) 

(DB). 

(9) Money deposited under Section 
14-A of Regulation 8 of 1819 by bolder 
of mourasi mokarari tenure imder patm 
— Patnidar having lost his interest in 
patni sale does not enioy benefit of such 
deposit. AIR 1947 Cal 304 (307) (DB), 

(10) Where A and B were co-sharers 
of patni-tenures, and a decree was 
obtained for recovery of rent against A 
alone without making B a party, and A 
paid th e am ount to avert the sale of 
fh p defaulting patni, and thereafter 
instituted a suit for contribution against 
B, it was held that since B was not a 
party to the decree, his interest in ffie 
property could not have been affected 
by the execution sale, and B was not 
binieflted by Ae payment made by A, 
and thg conditions of Sections 69 and 70 
not having been present, A was not en- 
titled to any relief either under Sec- 
tion 60 or under Section 70 of tho C<m- 
tract Act AIR 1065 Cal 62 (63)> 


(11) Loan of money in Japanese 
notes during Japanese occupation of 
Burma — Suit bv creditor — Loan of 
Japanese notes was not loan of money 
— However under Section 70 lender 
having got benefit of Japanese notes 
was boimd to make compensation. 1947 
Rang LR 149 (151, 152, 153) (FB). 

(12) A paid cash money by B, his 
employer, to purchase goods — A pur- 
cliasing goods from C on credit though 
not authorised — Suit by C against B 
and A — B cannot be held liable, 
though he received goods. 1959 Raj LW 
98 (99). 

(13) Agreement between defendant and 
plaintiffs — Latter to deliver rice to 
defendant or his nominees — Rice 
delivered to nominees — Nominees can- 
not be said to have received any ad- 
vantage under agreement. AIR 1960 
Pat 19 (26) = 1969 BLJR 527 (DB). 

(14) Supply of water to hotel owned 
by A and B jointly — Water Works 
Committee refusing to record B as 
tenant in respect of water-tax payable 
bv hotel — Suit for recovery of water 
rates as against B is not maintainable. 
AIR 1964 Orissa 69 (70). 

(15) Where plaintiff supplied pipes 
which were utilized by Government for 
improvement of water supply it was 
held that Government enjoyed benefit 
of supplv and was bound, therefore, to 
make compensation. AIR 1965 J & K 
43 (44) = 1964 Sash LJ 319 (DB). 

(16) Admission of receipt of money 
by A from B — Payment not gratuitous 
» No proof of its being made towards 
A*8 remuneration — Money used for A's 
benefit — A must repay it 1968 Ker 
LJ 349 (350, 352) «= 1968 Ker LT 108. 
(AIR 1939 Lah 3M, Dissented from.) 


(17) Officer having no anthoiify enter- 
ing into works contract •— Work done 
to property of which Government is not 
owner — Government sanctioning work 
for certain limited purpose — * Govern- 
ment cannot be held to have received 
benefit. AIR 1959 Bom 56 (60) » 1968 
Nag LJ 142. (Reversed on another 
point in AIR 1963 SC 1616.) 

(18) Contract for supply of vehicles to 
Military Authorities — Contractor by a 
separate contract using vehicles of State 
Transport undertaking — Fact that 
Military authorities did not pay the bills 
would not affect the position that the 
Contractor derived benefit by use of 
State Transport vehicles — State Trans- 
port undertaking entitled to recover 
a g r ee d hire charges from the contractor 
for use of their vehicles. AIR 1966 All 
507 (608). 

(19) Partition between father and son 

— Father agreeing to transfer 50 shares 
in certain company to son — Shares 
continued to stand in name of father 

— Company went into liquidation — 
Father making payment towards balance 
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of share amount — Suit for recovery of 
that amount — Held, that neither pay- 
ment was for son nor he enjoyed any 
benefit, and hence Section 70 was in- 
applicabie. AIR 1960 Andh Pra 146 

(146). 

(20) Plaintiff agreeing to adjustment 
of amount due to him from defendant 
— Defendant to convey title in lands to 
him after conversion into raiyati — Con- 
tract is not void ah initio — Plaintiff 
is entitled for refund under Section 65 
as well as under Section 70* AIR 1969 
Orissa 171 (175, 176) = 34 Cut LT 1227. 


(21) Money spent by plaintiff at the 
request of the defendant resulting in 
benefit to both — Plaintiff can claim 
contribution in proportion to benefit 
obtained by defendant. (1969) 2 MLJ 
538 (539) = 82 Mad LW 435. 


7. Compensation. — (1) Section 70 
contemplates a case where, initially, at 
the time of the doing of the act or 
tlie delivery of thing, there is no "pro- 
posal” or "promise” as defined in Sec- 
tion 2, and, therefore, no agreement; but 
an obligation to make compensation to 
the person doing the act or, delivering 
the thing nevertheless arises out of the 
fact that the person for whom the act 
was done or to whom the thing was 
delivered, accepted and enjoyed its bene- 
fit. although there was no request for 
the act or the thing on his part. The 
section clearly contemplates a case 
where an act has been done or a thing 
delivered without a request, but not 
gratuitously. It may be that cases 
where a request was made but it was by 
a person having no authority to make 
it are also intended because in such 
ca.ses there is really no request by the 
person who receives and Isikes the bene- 
fit. (1952) 89 Cal L Jour 342 (363) 

(DB). 

(2) The right to claim compensation 
under Section 70 is an equitable right 
which arises out of an implied contract 
of indemnity between persons whose 
interest in the property is liable for a 
common debt. (1956) 60 Cal WN 988 
(993). (Suit hv Corporation to enforce 
charge imder Section 205, Calcutta Muni- 
cipal Act (3 of 1923) — One co-sharer 
paying all the dues of Corporation — 
He can sue oUiei co-sharers for com- 
pensation.) 


(3) The basis of the compensation 
under Section 70 would be in proportion 
to the benefit enjoyed. AIR 1937 Bom 
417 (421) = ILR (1937) Bom 782 (DB). 

(4) Where motor yehicles of plaintiff 

arc taken by Government for emergent 
work of refugee, evacuation without 
settling rate of hire or ^riod for whi^ 
they are to be used plaintiff held to be 
entitled to compensation ' o 

1965 All U 904 (908) « ILR (lOW) 2 
AU 957 (DB). 


(5) Plaintiff entitled to contribution 

can claim interest. AIR 1936 Mad 910 
(912) = ILR (1937) Mad 35 *• AIR 

1931 Lah 457 (463) (DB), 

[But see AIR 1930 Lah 364 (371) « 

11 Lah 375 (DB).] 

(6) Part owner of darpatni depositing 
decretal amoimt and statutory compen- 
sation and getting sale set aside — He 
has against co-sharers, imder Sec. 70, 
right to contribution for decretal amount 
and compensation. AIR 1920 Cal 1002 
(1003) (DB). 

(7) In imparting education without 
the collection of any tuition fees, the 
schools under private management can- 
not be said to be dischandng an obliga- 
tion of the State Government and ^e 
grant paid by the State Government to 
the schools cannot be said to be com- 
pensation lawfully due to them- AIR 
1958 Rer 290 (297) = ILR (1958) Ker 
558 (DB). 

(8) The words of the section are 
wide enough to cover a case where a 
landlord delivers possession of the ac- 
commodation to the tenant under an 
understanding that the latter shall pay 
rent. In such a case if the tenant 
refuses to pay rent or offers rent which 
Ls reasonably low, the Court can award 
reasonable compensation. 1966 All LJ 
688 (695) = 1966 All WR (HC) 69. 

(9) Defendant being highest bidder at 
auction of right to collect fees in 
markets — Defendant however failing to 
execute registered lease deed represent- 
ing terms of auction — Defendant exer- 
cising his right imder auction — Heldy 
Sections 65 and 70 applied and defen- 
dant was bound to pay compensation to 
plaintiff. AIR 1965 Andh Pra 191 (193) 
= (1965) 1 Andh WR 176 (DB). 

(10) Compensation under Section 70 is 
ordered not in any affirmation of agree- 
ment or contract but in disaffirmation 
thereof. AIR 1961 Raj 6 (9) = 1960 
Raj LW 345 (DB). 


8. Quantum meruit — Compensation 
r services rendered.— (1) The princi- 
i of quantum meruit is often applied 
lere for some technical reason a con- 
ict is held to be invalid- Under such 
“cumstances an implied contract is 
sumed by which the person for whom 
e work is to be done contracts to pay 
e person who does woA re^cm^y 
r the work done. AIR IWl 1^^ 

87. 888) •• AIR 1965 Andh 

95) = (1965) 1 Andh WR 17® (DB). 

(2) The principle of 

IS no application to cases where there 

e specific contracts 

IS only application to 

ere is no contoact m operation. AIR 

57 Mad 169 (177) (DB). 

(3) In cases aris^ out of o^ti« 
ior to the contract and m order to 
rectuate contract and also cases arising 

to the breach of contract, le- 
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Bef of ouantinoi mertuit can be ftranted. 
AIR 1966 Andh Pra 297 (300) - (1966) 

1 Andh WR 275. 

(4) Where the claim on a promissory 
note fidls on the Rround of undue in* 
fiuencet it does not involve the dismis- 
sal of the alternative claim set up 
by the plaintiff, as for instance, to 
recover remuneration of services render- 
ed by him. Where it appears that he 
undertook various duties for the defen- 
dants and performed them with as- 
rtduity and care and they proved ben^ 
flcial to the defendants and he did ti^ 
under the impression that he womd 
receive remuneration for the services, his 
to a reasonable compensaUon 
must be held to be established. MR 
1937 PC 60 (62, 63) •• AIR 1927 Na« 
841 (242). 

(6) Where a contract Is invalid so 
far as on© party is concerned^ it cannot 
bind the other party also. Decree can 
be passed on * quantum meruii b^is 
ajjainst a party enjoying benefit ^der 
tWa contract. AIR 1933 Pesh 16 (18) 

AIR 1937 Bom 417 (419, 422) = lUl 

(1937) Bom 782 (DB) •• (1936) 38 ^ 
LR 618 (619) •• AIR 1933 Lah 16 (17) 
* 13 Lah 661 (DB) •• AIR 1932 Rang 
176 (178) = 10 Rang 622 •• AIR 1930 
Lah 364 (369) “ 11 Lah 395 (DB) •• 
AIR 1927 Cal 466 (472) « 64 Cal 189 
(DB). 

(6) No claim in the nature of a quan- 
tum meruit can be founded upon a 
contract which has not been performed, 
unless the person who has a right to 
insist on its performance has elected to 
accept some benefit resulting from ^ 
partial or defective performance, or the 
circumstances are such as to show, m 
some other way, that a new contract has 
arisen between the parties. In order 
to ndse an inference of a new contract 
the circumstances must be such as to 
(five an option to the defend.ant to take 
or not to take the benefit. Where a 
contract has been o^y partly performed, 
file mere fact that the part performance 
has been beneficial is not enough to 
render the party benefited liable to pay 
for it; it must be shown that he has 
taken the benefit of the part perform- 
ance under circumstances sufficient to 
raise an implied promise to pay for the 
work done notwithstanding the non- 
performance of the special contract 
AIR 1963 Ker 181 (184) » 1963 Ker LT 
835 . 

(7) a party fo a c<mfract has ren- 
der^ service to tte other not Intend- 
ing to do so gra tui tourty and the ofiier 
person obtained some benefit, file 
former Is entified to comp^isafion tot 
file value of file services rendered by 
him, oven if be failed to prove an 
pfees agreement In that behaU. AIB 


(19611 8 


1966 SC lOM (1036, 1086) «= 

SGR 063, 

(8) Where one has expressly or im- 
pliedly requested another to render him 
a sendee without specifying any rcmime- 
ration but the circumstances of the 
request imply that the service is to be 
paid for, the law will imply a promise 
to pay, i. e., so much as the party doing 
the sendee has deserved or as is normal- 
ly said a reasonable sum. AIR 1935 Gal 
347 (353) = 62 Cal 175 (DB). 

(9) If there is an agreement which Is 

invalid under Section 28 of the Legal 
Pra( Ulioners' Act or no agreement at 
all, the pleader can sue under Sec- 
tion 70, of the Contract Act, and he 
can get whatever is a fair and just re- 
muneration for the services he hM 
actually rendered. AIR 1921 Nag 122 
(125) = 17 Nag LR 8 •• AIR 1914 Cal 
166 (166) (DB) •• (1886) 9 Mad 376 

*^EBut*^e *AIR 1927 Pat 178 (181) -= 6 
Pat 614 (DB).] 

(10) Section 28 of Legal PracHtioners 

Act prohibits the recovery of any money 
under an agreement not recorded m ft 
pEirticular manner. It no doubt supe- 
rsedes those provisions of the Con- 
tract Act under which agreement can be 
enforced generally. But it does not 
touch Section 70 which has no relation 
to express agreement at all, but^ which is 
intended speciaUy to deal with cases 
where remimeration can be clawed m 
the absence of an agreement 1888 l^m 
Re No. 160 p. 426 (426) (D®) 

Pun Re No. 136 p- 528 (633) (DB). 

(11) Where the supply of hard coke 
made by the plaintiff to a jute mill 
belonging to the Military Department of 
the Government of India is rejected as 
it was not up to the specification upon 
which the Deputy Co^ Conimissioner 
gave direcHon for its dispossal by sale 
and for payment of the pnee realised by 
the sale to the plaintiff, a smt in the 
meanwhile brought by the 

against the Union of India to reco^r 
the price of the Coke supplied is govern- 
ed not by Section 70 of the Contract 
Act but by the statutory P^o^sions con- 
tained in Rule 8 and Rule l^A (1) of 
the Colliery Control Order, 1^5. AIK 
1959 Pat 347 (348) = 1959 BLJR 269 

(DB). 

(12) In absence of an express agree- 
ment medical man is entitled to reason- 
able remuneration to be ^ed by Court. 
AIR 1914 Upp Bur 12 (14) — 2 Upp Bur 

Rul 19. 

(13) J agreed to repair an org^ 
belonging to S for Ra. 100 but he did 
not do the full repairs to the org^ ac- 
cording to agreement J claimed to 
^ entitled to retato the 

Is paid for the work done: thrt 

as there was an express contract it must 
be peifoimed in its entirety or nothing 
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can be claimed under it. (1884) 6 All 
139 (142) (DB) •• (1913) 19 Ind Cas 48 
(61) (Low Bur). 

(14) (Void lease — Compensation for 
use and occupation can be recovered 
under Section 70. AIR 1940 Sind 129 
(130) = ILR (1940) Kar 200 (DB). 

(15) Where the plalntifTs had supplied 
sugarcane to a sugarcane factory in 
pursuance of an oral agreement on the 
basis of which a suit for recovery of 
the price of the sugarcane was not 
maintainable imder U. P. Sugar Factor- 
ies Control Rules 1938, it was held that 
the plaintiffs were i entitled to a decree 
under Section 70. tl950 All L Jour 669 
(660). 

(16) Where a statutory body like a 

Municipality has entered into a contract 
which is invalid for non-compliance 
with the statutory requirements, the 
other party to the contract who has 
performed Ms part of the contract is 
entitled to claim restitution by way of 
compensation for damages from the 
defendant Municipality by virtue of Sec* 
tions 65 and 70 of the Contract Act. AIR 
1956 Cal 203 (203, 204) (DB) *• 1908 

MPLJ 425 (435, 436, 437) = 1969 Jab 

LJ 304 *• AIR 1961 Raj 6 (9) = 1960 
Raj LW 345 (DB), 

(17) License to telephone company 
expiring — Under terms of license Gov- 
ernment exercising right to purchase 
company by letter — War with Japan 
breaking out and part of property des.- 
troyed under denial scheme — Remain- 
ing properties taken over after war — 
Suit by company against Government 
claiming value under contract or ^ 
damages — Government accepting liabi- 
lity for what was actually taken over by 
them. Held, that principle of quantum 
meruit embodied in Section 70, applied, 
1948 Bur LR (HC) 527 (637, 638). 

(18) Works contract — Defective exe- 
cution — Breach going to root of con- 
tract — Enjoyment of benefit of^ defec- 
tive work without protest — Liability to 
pay for same on quantum meruit arises. 
AIR 1963 Ker 181 (186) = 1963 Ker LT 
335. 

(19) Appointment of unqualified teacher 

by management — Government di^ 
approving appointment — Management is 
liable to pay for services rendered by 
teacher. AIR 1960 Ker 133 (134) « 

1969 Ker LT 1008. 

(20) Plaintiff foimd entitled only to 

reasonable compensation for services 
rendered after expiry of service con- 
tract — Plaintiff is not entitled to three 
months* notice or salary for ^tlnee 
months under Section 70. (1962} 8 GuJ 

LR 149 (1B2) (DB). 

(21) A persMi who does worit nr 
supplies goods under a contract, expiesa 

or implied, if no price is fixed, h m- 

titled to be paid a reasonable sum for 



his labour and materials supplied. AIR 
1960 Punj 585 (589) = ILR (1960) 2 

Punj 676 (DB). 

(22) Contract to supply glazed 

windows of particular design — After 
part performance design changed into 
panelled windows without q^w 

rate — Defendant accepting goods suppli- 
ed by plaintiff — Plaintiff is entitled to 
claim fair and reasonable price on basis 
of quantiun meruit. AIR 1960 Punj 686 
(689) = ILR (1960) 2 Punj 676 (DB). 

(23) Allotment of maize by undivided 

Punjab to plaintiff Maize lying at 

place which fell wi thin territory of 
East Punjab — Price paid by plaintiff 
but maize not removed — Government 
of East Punjab cancelling permit ^ 
Money (price) deposited in Bank falling 
within territory of West Punjab in 
Pakistan — East Punjab held liable to 
refund amount. ILR (1961) 2 71 

(146, 147) (FB). 

(24) Government purchasing proper^ 
of company in liquidation from liquida- 
tor — Draft of sale deed prepare at 
Instance of liquidator approved by Gov- 
ernment — Liquidator paying certain 
sum to his legal advisers for their ser- 
vices in preparing draft — Liquidator 
could not claim this sum from Govern- 
ment. AIR 1961 Andh Pra 57 (59) « 
(1960) 2 Andh WR 209 (DB). 

(25) When the drawer makes a remit- 
tance in the bank with a direction that 
it should be utilised for making payment 
of a cheque issued in favour of the 

g ayee and the banker accepts it as such 
ut the payee is not informed about its 
acceptance, the payee cannot on the 
dishonour of the cheque, bring an ac- 
tion for the recovery of the amount as 
money had and received for his use. 
AIR 1963 Ker 306 (308). 

(26) Where the lessee of a rice mill 
in violation of express contract carried 
out repairs exceeding Rs. 160 without 
the prior approval of all the co-owners 
of the tnill, no relief could be granted to 
the lessee on the foot of quantum meruit 
merely because the co-owners also 

would be enjo 3 dng benefits of repata 

carried out by lessee. AIR 1966 Andh 
Pra 297 (300) * (1966) 1 Andh WR 
276. 

(27) Section 176 (3) of the Govern- 
ment of ^dia Act, Ad not in any way 
prevent a contract with the Go^rmnw 
being implied or a Govemm^t from m' 
curring an obligation under a qua^ 

contract. 1965 All LJ 904 (908) - 
(1966) 2 AU 957 (DB) .fg 

1218 (1223) * (1968) ^ 

1064 SC 162 (156) = (19M) 2 
(66 Cal WN 441, Bevef^J 
Pat 340 (346) (DB) •• AIR IJM Mad 

164 (164) = 76 Mad LW ^ A™ 

pn^ jlKil /TIR) *• AIR 1900 


1963 Pat 264 (267) (Dg) 
a contract with Govemment te made 
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without complying with formalities of 
Section 175 (3) of Government of India 
Act, 1035 or Article 290 (1) of Consti- 
tution if aoods are delivered or services 
are rendered in pursuance of such void 
contract an obligation is imposed on 
Government under Section 70 to make 
compensation to person delivering goods 
or rendering senHces.) ** AIR 1962 Pat 
485 (488) (DB) *« AIR 1061 Cal 663 
(666) = 63 Cal WN 907 (DB). (Sufficient 
compensation for the benefit or advant- 
age received by plaintiff — Plaintiff not 
entitled to compensation under Sec. 70.) 

(28) The principles of Section 70 could 
not be availed of by plaintiff where what 
he claimed from Government is not the 
value of thing done or given but future 
profit which he would have derived if 
collection of toll was left to him for 
entire lease period. AIR 1062 Pat 485 
(488) (DB). 

(20) It would not be reasonable to 
suggest that in recognising the claim for 
compensation under Section 70 the Court 
is cither directly or indirectly nullifying 
the effect of Section 175 (3), Govern- 

ment of India Act, or treating as valid 
a contract which is invalid. AIR 1962 
SC 779 (788) » 1962 Supp (1) SCR 876. 

9 . Pleadings and proof. — (1) Under 
Section 70. Contract Act, the plaintiff has 
to prove (1) that he was acting lawfully 
when be was either making payment or 
delivering anything to the other party; 

(2) that he does not intend to do that 
gratuitously; and (3) that the defen- 
dant did «en.ioy the benefit. There must 
be an element of self-interest also* AIR 
1063 Pat 163 (157) (DB). 

(2) Plaintiff claiming compensation 

must prove that defendant actually 
derived benefit from the act. It is not 
suffcient that he would derive a bene- 
fit if he (defendant) would do some 
more acts. 1012 Mad WN 056 (957) 
(DB) •• AIR 1916 Mad 157 (160, 161^ 

166) = 29 Mad LJ 507 (DB). (Plaintiff 
must prove the extent of benefit derived 
by defendant.) 

(3) The pleas of ratifications, of ex- 
press or implied authority or of obliga- 
tions under Sections 69 and 70 are ques- 
tions of law inlerlwined with questioiM 
of facts. All the necessary facts in 
support of such pleas must, therefore, 
be pleaded. AIR 1963 Orissa 42 (44) = 
ILR (1962) Cut 554 (DB). 

(4) Strict and technical view of 
pleadings not to be taken. AIR 1069 
Pat 340 (345) (DB). 

(5) The Court cannot deny relief 

under Section 70 for the reason only 
that there was no express pleading. AIR 
1965 Andh Pra 191 (196) = (1966) 1 

Andh WR 176 (DB) •• 1968 MPLJ 425 
(437) »» 1969 MPLJ 304 (DB). (Relief 

cam ■ be granted without any fomud 


amendment in plaint.) ** AIR 1963 Pat 
153 (166, 157) (DB) •• AIR 1968 Pat 203 
(209) = 1967 Pat LR 419 (DB). (If 

from the materials on record it can be 
gathered that the ingredients of the sec- 
tion were present, the Court would not 
be justified in refusing relief to the 
plaintiff.) 

[But see ILR (1966) 1 Punj 49 (60) 

(DB). (Plea under Section 70 cannot 

be allowed to be raised in absence of 
pleading in that behalf.) ** AIR 1960 
Pat 139 (141, 142) •* AIR 1959 Cal 247 
(252) = 1968 Cal LJ 341 ** AIR 1951 
Nag 431 (432). (When a suit by a 
legal practitioner against his client for 
recovery of his fees is based only on an 
express agreement, he is not entitled 

to any relief on the basis of *'quantun 
meruit" if he fails to make out an 
express agreement, specially when there 

is no alternative relief claimed on the 
basis of an implied agreement.) *• 
AIR 1936 Lah 71 (71) = ILR (1938) 

Lah 611 ** AIR 1933 Mad 344 (344).] 

(6) When the plaintiff has really done 

some work under contract but failed to 
prove the alleged contract, reasonable 

compensation should be given to the 
plaintiff for the work done. AIR 1915 
Oudh 12 (13) = 2 Oudh LJ 332. 

(7) Suit, on a hundi which is inadmis- 
sible can still proceed on basis of re- 
covery of money had and received or 
for compensation. AIR 1929 All 254 
(257) = 51 All 530 (DB). 

(8) Where a suit was brought on pro- 
missory note which was inadmissible due 
to its being insufficiently stamped, the 
plaintiff can have his money back though 
document is inadmissible in evidence. AIR 
1964 Andh Pra 188 (190). 

(9) As soon as it is held that there is 
a v^id contract containing an arbitration 
clause covering the subject matter of 
the dispute in suit the claim in the alter- 
native under Sections 66 and 70 becomes 
nugatory and is of no conseguence. AIR 
1967 Cal 372 (375). 

(10) To a claim for compensation 
against Government tmder Section 70 fact 
of legal competency of Government offi- 
cer entering int<k contract is not material. 
AIR 1965 J and K 43 (45) ^ 1964 Kash 
U 319 (DB). 

(11) Under Section 70 compensation or 
reasonable value of the goods is a ques- 
tion of fact. There must be proof as to 
what tha reasonable value of the goods 
would be. AIR 1959 Cal 247 (252). 

(12) Where the defendant-lessor had 
agreed to put up the constructions, 
though later he was unable to spare the 
time or the money necessary for the 
purpose and the plaintiff put up the 
constructions, it was held that as the 
benefit of the constructions would subse- 
quently accrue to the defendant the 
owner of the premises, the plaintiff waa 
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71. Responsibility of 6nder of goods. — A person who finds goods belong- 
ing to another and t^es them into his custody, is sulqect to the same responsi- 
bility as a bailee.* 

[®] See Sections 151 and 152; as to finding of a treasure-trove, see the Treasure Trove 
Act, 1878 (VI of 1878). 

72. Liability of person to whom money is paid or thing delivered by mis- 
take or under coercion. — person to whom money has been paid, or anything 
delivered, by mistake* or under coercion,f must repay or return it.J 

lUustratioiis 

(a) A and B jointly owe 100 rupees to C. A alone pays the amount to C, and B, 
not knowing this fact, pays 100 rupees over again to C. C is bound to repay the 
amount to B. 

(b) A railway company refuses to deliver up certain goods to the consignee, except 
upon the payment of an illegal charge for carriage. The consignee pays the sum charg- 
ed in order to obtain the goods. He is entitled to recovOT so much of the charge as 
was illegally excessive, 

®] See Section 22, supra. 

t] See Section 15 supra. 

t] Cf. Section 86, Trusts Act^ 1882 (H of 1882). 


Section 70 — Note 9 (contd.) 
entitled to be reimbursed under S. 70 
the constructions not having been put up 
gratuitously by him. In such a case 
even if the claim for compensation was 
based on a contract for reimbursement 
which was not proved the claim could 
be decreed under Section 70- AIR 1962 
Mad 345 (345, 346) = (1961) 2 Mad LJ 
574. (AIR 1951 Nag 431, held to be no 
longer good law.) 

Section 71 — Note 1 

(1) Section 71, Contract Acl permits the 
recognition of a contract oL bailment im- 
plied bv law. AIR 1960 SC 233 (238) = 
(19G0) 2 SCR 76. (Goods consi^ed from 
Quetta in Pakistan to New Delhi in India 

— Goods carried by Pakistan Railway 
and Indian Railway — No treaty be- 
tween two countries regarding liability 
for loss of goods in case of tl^ough tra- 
ffic — Suit by consignee for compensa. 
tion for non-delivery at New Delhi 
against Dominion of India — Liability 
of Forwarding Railway is that of a 
bailee under implied contract of bail* 
ment.) 

(2) Torts — - Plaintiff's timber lying on 
lands leased to defendant by railway — 
Notice by defendant to remove 4t within 
16 days — Plaintiff's failure to remove 
it — Defendant clearing it himself — 
Suit for damages for conversion or deti- 
nue — On the expiry of the notice period 
the position of the timber becomes aa 
that of abandoned goods — Section 71 
does not apply — Defendant not liable. 

— (Penal Code (1860), S. 403, Expln. y 
AIR 1969 Orissa 103 » ILR (1969) Cut 92 
(41). 


SECTION 72 — SYNOPSIS 

1. Scope and applicability. 

2. Mistake of fact. 

3. Mistake of law. 

4. Coercion. 

1. Scope and applicability. — (1) Fo- 

ment '‘by mistake” in Section 72 mun 
refer to a payment which was jiot legal- 
ly due and which could not have been 
enforced. The “xnistake”is in thinking 
that the money paid was due when In 
fact it was not due. AIR 1949 PC 297 
(302)^ 76.1nd App 244«: 28 Pat 918. 

(AIR 1946 Cal 245, Approved; AIR 1920 
Bom 192 and AIR 1929 Mad 177, Over- 
ruled.) •* AIR 1957 Ker 3 (5) - 

ILR (1957) Ker 13. _ 

[See AIR 1921 All 81 (84) «= 43 AU 272 
(DB).] ^ ^ 

(2) The remedy provided under Se^ 
tion 72 is only an equitable one and Is 
not available where it will not be ©guj; 
table to make a refund to the plaintiff 
of the money paid by him. 1964 Raj 
LW 50. 

(3) It cannot be said that eveiy sum 
paid under a mistake is recoverable m 
matter what the circumstances may to- 
There may in a particular case be 
cumstnnees which disentitle a pl|^““ 
by estoppel or otherwise. AIR 1W9 
297 (302)= 76 Ind App 244= 28 Patm 
♦* (1969) 17 Law Rep 890 (Blys). (B^ 


if a payment is made under a mistate 
it is a question to be d^dw by tne 
Court whether the mistake falls witii- 
in the^ambit of this secUon.) 

(4) Section 72 Is not applicable to a 
payment rightly under a contract 
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Section 78 ~ Note 1 (oontd.) 

‘Which Is entered into under a mistake 
of law. AIR 1958 Andh Pra 427 (437) 
•• (1968) 70 Cal WN 892 .(924). 

(5) Where money Is voluntarily paid 
under an lUesal agreement which has 
been carried into .effect, the money so 
paid cannot be recovered back, 4f parties 
are in pari delicto and they had know- 
ledge of the illegality of the agreement 
before payment. AIR 1951 Pat 463 
(466) « 30 Pat 137 (DB). (Per Reuben 
J.) — The principle applies whether 
money was paid tmder a contract or 
not.) 

(6) Section 72 which specifically deals 
with the question as to whom money 
must be repaid or a thing returned, 
must be regarded as exhaustive, apart 
from other specific provisions of the 
law. 1911 Pun WR No. 32 p. 82 (90) 
(DB). 

(7) Section has no application where 

property is neither delivered by mistake 
nor under coercion. (1905) 27 All 592 
(602) (DB) •* AIR 1959 SC 135 (138, 

139, 141) 1959 SCR 1350. 

(8) Section 72 makes no distinction 
between mistakes of fact and mistakes 
of law. AIR 1949 PC 297 (301)= 76 Ind 
App 244» 28 Pat 913 ** AIR 1951 Nag 
372 (374)= ILR (1951) Nag 457 •• AIR 
1946 Cal 245 (249) ILR (1945) 2 Cal 
41 •• AIR 1963 Raj 51 (54)= 1961 Rai 
LW 420 (DB). (AIR 1959 SC 135, Foil.) 

(9) A person is not entitled to recover 

money paid by under a mistake 

where both he and .the receiver were 
victims of fraud perpetrated on them by 
a third person and the receiver was mis- 
led by the payer’s conduct and on the 
faith of that conduct eiltered his own 
position by paying ‘the money to such 
third person before the discovery of the 
mistake. The loss in such circumstances 
must lie where it fell. AIR 1951 Nag 
372 (374, 375)= ILR (1951) Nag 457. 


(10) Payment made in circumstances 
which show that both the parties to the 
tranBaction had full knowledge of the 
Toaterial facts, is not recoverable. 1950 
Trav-Co LR 40 (43, 44) (DB). 

(11) Collection of property tax by 

Llunlcipality on basis of actual rent paid 
by tenant ^ Subsequent fixation of fair 
rent by Rent Controller with retrospec- 
tive effect — Owner cannot claim re- 
fund of tax — Section 72 not applicable 
because npithar party was 'under mis- 
take ttie was paid voluntarily* 
AIR 1956 49 (60)= ILR (1956) Mad 

630 (DB). 

(12) Occupaffon for ezhibiffDg Cinema 
A owB ^ Payment made in excess of 
lab rent— Recovery of, cannot bedato- 
ed as i>ayment b voluntary under 
a co nt r a ct and there was no mistelg 
about it. AIR 1906 UyB 07 (08)= ILR 
UMO) Mys 71 (FB). 


(IS) Sale of car for .price subsequently 
di^vered to be higher than control 
price Contract entered into on mis- 
taken assumption by both parties as to 
price — Difference between contract 
price and control price cannot be re- 
covered by purchaser — Section 72 can- 
not apply ^ there was no mistake in 
payment. AIR 1955 Mad 662 (663, 664) = 
ILR (IQSerMad 712 (DB). (AIR 1952 
Mad 779, Reversed.) 

(14) Party entitled to relief by way off 
refund under Section 72 is not preclud* 
ed from enforcing the claim imder Arti- 
cle 226 of Constitution. 1963 Ker LJ 356 
(359). 

(15) Arbitration agreement — Party 
making application to Court under Sec- 
tion 14 of Arbitration Act, 1940 and de- 
positing amount in favour of other 
party — Before filing of award by arbi- 
trators application and money deposited 
withdrawn under order of Court — Held, 
Section 72 was not attracted. (’64) 66 
Pun LR 483 (498). 

(16) After the .Issue of the amended 
notification on 27th May, 1954 which 
clearly shows that after the date of its 
Issue, the operators can collect the 
amount that they were paying as tax 
from the passengers and the consignors 
of the goods. Any payment made by the 
operators subsequent to the notification 
on 27-5-1954 cannot be said to be made 
under a mistake of fact or law or made 
Involuntary for the purpose of avoiding 
any penal consequences. Payments 
made after this notification will be strict- 
ly gratuitous payments which are not 
recoverable. AIR 1963 Andh Pra 140 
(144, 145) = (1962) 2 Andh WR 424. 

2. Mistake of fact. — (1) A payment 

under a mistake of fact cannot be re- 
garded as a voluntary payment and is 
recoverable under Section 72. AIR 1940 
Mad 660 (662) •• AIR 1963 Raj 198 (200) = 
1963 Raj LW 304. (Postal employee 
making over-payment by bona fide mis- 
tedse while discharging postal cash certi- 
ficate — Employee is entitled to recover 
excess payment.) 

[See (1812) 16 Ind Cas 361 (862) (Low 
Bur). (Voluntary payment made with 
full knowledge of facts cannot be re- 
covered under Section 72.) *• (1871) 8 

Bom HCR (AC) 102 (105, 106). (Money 
paid under mistake induced by fraud — 
Payment is, not voltmtary — Money can 
be recovered.)] 

(2) The rule governing the recovery 
of money paid under a mistake of fact 
Is that person paying tmder a mis- 
take of fact, however ignorant he may 
be and however forgetful he may have 
been Is entitled to recover such money 
unless he has at any time waived his 
eiftim or has been estopped by reason of 
conduct by which the payee has altered 
his poeltkm by parting v^th the money. 
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AIR 1934 Rang 66 (70)= 12 Rang 25 
AIR 1940 Mad 660 (662). 

[But see AIR 1930 Lah 852 (854)=* 11 
Lah 667 . (DB;. (Bank making payment 
in respect of cheque forgetting that it 
was countermanded by drawer is not 
entitled to refund of amount from 
payee.) ** AIR 1926 Bom 66 (68)= 50 
Bom 49 (DB). (Where drawee paid to 
wrong person, and kept quiet for a long 
time he is not entitled to recover it 
though he had paid by mistake.)] 

(3) Where money is paid or goods 
delivered to a man by mistake, it can he 
recovered so long as his status quo is 
maintained, i.e., so long as as he can be 
equitably regarded as still having the 
benefit of that which was paid or deU- 
vered to him. The doctrine involved in 
the cases is the doctrine of equitable 
restitution. AIR 1923 Mad 17 (18, 19) 
(DB). (A making excess delivery to B 
by mistake — B transferring to others 
under same mistake — A cannot there- 
after claim from B for excess delivery.) 

[But see AIR 1925 Mad 1255 (1257) = 
48 Mad 925 (DB). (Party who received 
money by mistake should reftmd though 
he himself had also paid by mistake to 
his vendor who had become insolvent.)] 


(4) To establish a cause of action to 
recover money as money paid by mis- 
take, the mistake should be as to some 
fact causing a liability to pay. AIR 1933 
PC. 78 (82). (Cash handed over under 
voluntary contract hardly comes within 
that description.) 

(5) It is not necessary that the mis- 
taken payment must be of such a nature 
that if such payment were not rectiued 
the liability would be created against 
the person paying. AIR 1940 Mad 660 
(662, 663). 

[But see AIR 1934 Rang 66 (70)= 12 
Rang 25.)] 


(6) The payment need not arise o^ of 
contractual relation between the parties. 
AIR 1940 Mad 660 (661) ** AIR 1942 Mad 
590 (592)= ILR (1942) Mad 669 (M) *• 
AIR 1946 Cal 245 (249) = ILR (1945) 2 


Cal 41. 

[See AIR 1928 All 500 (504)= 50 AU 
818 (DB). (Money paid under a forged 
document may be recovered with inter- 
est.)] 

(7) Where money is paid to ano&er 
under the influence of a mistake, that 
is upon the supposition ^at 
fact is true, which vroiUd 
other to the money, but wWch fart is 
untrue, and the money would not ha^ 
been paid If it had been known to the 
payer that the fart was \mtme. an ^ 
will lie to recover it back. AIR 
1942 Mad 590 (591)= ILR (1942) ^d 
669 (DB). (G falsely repr^^ting t^ 
Sr WAS M and mortgaging M’s property 


to A — Subsequent mortgage by G of 
same property to R — R paying amount 
to A as first mortgagee as agreed under 
influence of mistake that G was M R 
held entitled to return of amount paid 
to A.) ** AIR 1946 Mad 150 (151)= ILR 
(1946) Mad 531 (DB). (Piurchaser in exe- 
cution paying off mortgage on property 
tmder hona fide mistake that it was 
valid mortgage — Recovery of amount 
so paid can be made.) 

[See also AIR 1960 Mad 335 (336). (Ex- 
cess payment made under belief induced 
by vendor that price paid was controlled 
price — Vendee can recover excess paid.)] 

(8) Where a person seeks to recover 
a pasmient tmder a mistake of fact, he 
must prove not only that he was mis- 
taken as to the facts but is also bound 
to show that it was such a mistake 
which caused him to pay. AIR 1943 Pat 
327 (327)= 22 Pat 220 (DB). 

[See also (1912) 15 Ind Cas 361 (361, 
362) (Low Bur).J 

(9) Money paid under mistake of both 
parties can recovered as money had 
and received. AIR 1928 PC 261 (262) ** 
AIR 1922 Cal 1 (2) (DB) •• AIR 1921 
Bom 93 (102). 


(10) Money paid under a mistake of 
fact with which payee had nothing to 
do cannot be recovered. AIR 1926 Rang 
14 (16)= 3 Rang 477 (DB). 

[See however AIR 1961 Mad 438 
(442)= 74 Mad LW 145 (DB).] 

(11) Money paid under a mistake in- 
duced by fraud of third party may be 
recovered. (’77) 1 All 79 (81, 82) (DB) 
** AIR 1963 AU 459 (464)= 1963 AU LJ 
152 (FB). 

(12) Payment made cannot be spUt up 
and a part only treated as having been 
paid under mistake. AIR 1946 Cal 245 
(249)= ILR (1945) 2 Cal 41. 

(13) Tenant holding over under A 
Induced after latter’s death to take the 
lease of same property from A’s widow 

— Tenant to pay rent regularly to 
^dow — A’s executors obtaining decree 
for rent due since A’s death — • T^ynt 
claiming refund of sums paid to widow 

— Suit dismissed on ground of toeje 
having been no express agreement to 
make such refund — Held, that in f*ce 
of Section 72 It was not necessa^ Wt 
there should be such agreeo^t aM 
that tenant was entitled to cljto w- 
fund. 1906 Pun Re No. 131, p. ^ 

*• AIR1962RaJ 127(132)= lW2RaJLW 
77. (One of plaintiffs kept unjer 
ful confinement by poUce 
of defendants ^ Other plalirtlff jWfiS 
sum of money to , defendants for gettog 
his release — is entitled to recover 

sum paid.) 

(14) Person paying tax to 
Board under mistaken notlqp 

T»Artv for xMrti tax was paid lay wittim 
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jurisdiction of Board — Payment is 
under mistake of fact and can be re- 
covered under Section 72 as money had 
and received for payer’s use. AIR 1940 
Mad 660 (661). 

(15) Money paid to wrong person by 
plaintiff’s broker contrary to plaintiff's 
instructions can be recovered from the 
person under Section 72 as money paid 
by mistake. AIR 1926 Sind 93 (94) « 18 
Sind LR 65 (DB). 

(16) Official Assignee declaring divi- 
dend and paying it to creditors who 
had proved their debts — Applicant de- 
cree-holder submitting his clahn in time 
but through oversight his name not in- 
cluded in lists of creditors and notice of 
dividend not issued to him — Applicant 
held entitled to be admitted as creditor 
and to have refund of any excess divi- 
dend that had been paid in error to the 
other creditors. (1927) 29 Bom luR 1167 
(1177). 

(17) Suit for recovery of money over- 

paid to creditor by mistake falls within 
Section 72. (*80) 2 All 671 (675) (DB). 


(18) Plaintiff bona fide believing to be 

owner of estate paying revenue of that 
share — - Share, decided not to belons to 
him — Defendant entitled to entire 
estate paying revenue of remainder of 
estate — Pledntiff held was entitled to 
recover money paid by him. (1881) 7 

Cal 573 (576, 577) (DB). 

(19) Debt paid to insolvent’s nominee, 
but again paid to Official Referee can 
be recovered from the former. AIR 1922 
Lah 103 (104) (DB). 


(20) When a consumer of electricity 
gives an amoimt of money to an electri- 
city company cl aiming it under the 
rules framed by it, under the mistake 
that the company had made the rules 
after necessary legal preliminaries had 
been gone tiumugh, the case is one of 
mistake of fact and is covered by Sec. 72. 
AIR 1939 Fesh 8 (9). 

(21) Plaintiff can recover the money 
which has not been credited towards 
payment of his real debt by his mis- 
take in referring to a wrong date of 
title pronote though no suit has been 
filed by endorsee of the genuine pronpte 
executed by him. AIR 1925 Mad 762 
(763). 

(22) Defendants, as plaintiff’s landing 

agents receiving money when goods 
were landed, and later on sencUng plain- 
tiff bill for amount of their charges 
» Defendants are accountable for 
money and plaintiff can sue to recover 
overcharges. AIR 1921 Mad 609 (609) 

(DB). 

(28) Money paid tmder decree ^^ch is 
aftonrards found not to be due cannot 
be recovered as money had and receiv- 
ed. in fresh suit, unless decree is set 
aside or superseded by some ulterior 


proceeding. AIR 1918 Pat 494 (495) 

AIR 1940 Pat 1 (3) (DB) •• AIR 1937 
Rang 234 (236, 237). (Money paid under 
order of Court — Order not set aside — 
Subsequent discovery that money is not 
due — Money cannot be recovered 
back.) •• AIR 1932 Bom 386 (388, 389) = 
53 Bom 501 ((DB) •* AIR 1915 Cal 579 
(682) (DB). (Moneys paid by compul- 
sion of legal proceedings cannot be re- 
covered even if paid within limitation 
period.) *• (1912) 16 Cal L Jour 437 (439) 
(DB). 

[See however AIR 1928 Cal 865 (867) 
(DB). (Relief on the groimd of mistake 
In execution sale can be granted.)] 

(24) Money paid under compulsion of 
legal process cannot be recovered unless 
fraud, mistake or unconscionable deal- 
ing is alleged. AIR 1918 Pat 185 (189) = 
3 Pat L Jour 465 (DB) •* AIR 1958 Pat 
310 (311) (DB). 

(25) Rule that no siiit lies for re- 
covery of money recovered under legal 
process of Court though subsequently 
foimd to be not due does not apply to 
case where money is ordered to be de- 
posited pending adjudication but paid 
out without decision. AIR 1916 Cal 241 
(242, 243) = 43 Cal 269 (DB). 

(26) A sold a house to B reserving a 
certain sxim of money to be paid to C 
and B paid a portion of it to C. A was 
adjudged Insolvent and the sale was de- 
clared fraudulent and was set aside. B 
sued A and C for recovery of moneys 
paid to C : Held« that B was not entitl- 
ed to obtain a decree against C as the 
amoimt cannot be regarded as having 
been paid tmder a mistake of fact, and 
there was no privity between B and C. 
AIR 1933 Lah 658 (658). 

(27) P firm contracting to purchase 
goods from D at Rs. 77 per cent, on 16th 
Sep>tember 1943 — Goods delivered to 
railway on 27th December 1943, D be- 
ing consignee •— Government order fix- 
ing price at Rs. 48 per cent, as from 1st 
January 1944 — P company taking deli- 
very and making payment at contract 
rate on 3rd January 1944 — Suit by P to 
recover difference between two prices 
— P held could not recover under S. 72 
as diffrence between two prices could 
not be regarded as .pasmient made by 
P under mistake. AIR 1946 Cal 245 
(249)= ILR (1945) 2 Cal 41. 

(28) Plaintiff purchased property and 
discharged a debt for which the pro- 
perty was hypothecated believing that 
certain persons were liable to contri- 
bute, of whom one was subsequently de- 
clared not to be liable to contribute — 
Held, that this was not such a payment 
by mistak e as to give him a right of suit. 
(1871) 3 NWPHCR 138 (136, 137) (DB). 

(29) Money paid, not to principal, but 
to agent cannot be recovered if the 
latter has (dianged hJs pr^tion as 
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settling accounts with principal. AIR 
1917 Bom 119 (121, 122, 123)= 42 Bom 16 
(DB). 

(30) Surplus sale proceeds of revenue 
sale paid to defendant who was recorded 
proprietor under Section 31, Bengal 
Land Revenue Sales Act, 1859 — Plain- 
tilT purchasing property before date of 
sale — Suit by plaintill for recovery of 
surplus proceeds — Section 72 held did 
not apply to facts of this case. AIR 
1936 Pat 370 (371)= 15 Pat 433 (DB). 

(31) Purchaser of tenure under decree 
for rent paying ofT rent to landlords — 
Sale subsequently set aside at the in- 
stance of defaulting tenants — Held, the 
payment was made under mistake and 
could be recovered from the landlords. 
(1907) 5 Cal LJ 59 (62) (DB). 

(32) Payment of whole mortgage debt 
to one of his joint mortgagees in spite 
of notice to the contrary from other — 
Mortgagor compelled to pay to other 
mortgagee — He cannot claim refund 
from the former whom he has already 
paid. AIR 1914 All 450 (451) (DB). 

(33) Under mutual mistake of fact 
each party must return benefit derived 
through other's mistake. This principle 
Is not limited to Section 64 and Sec. 65 
only. AIR 1922 Oudh 152 (156). 


(34) Consignment booked from C to P 

— Railway ireight, pre-paid by consignor 

— Consignee taking delivery on indem- 
nity bond by paying freight again as 
railway receipt was not received — Case 
is one of double payment through mis- 
take and consignee is entitled to recover 
the amount paid by him. (1947) 13 Cut 
L Tim 60 (DB). 

(35) Where by mistake the entire 
amount fixed in a decree for redemp- 
tion was paid by the mortgagor vyithout 
taking into account the amounts re- 
covered by the mortgagee subsequent to 
the decree, the amount paid in excess of 
the decree can be recovered from ttie 
mortgagee by the mortgagor. AIR 195» 
Andh Pra 593 (595)= ILR (1957) An^h 
Pra 477. 

(36) A sxlit for refund of salary receiv? 
ed by a Government servant whose ser- 
vice had stood terminated by virtue of 
a circular is maintainable if the di^urs- 
ing otTcer had paid the salary imder a 
mistake as to fact as to his contmu^ce 
in service. AIR 1957 Ker 3 (5)= ILR 
(1957) Ker 13. 

(37) Suit for refund of pur<mase 
money by auction purch^r who fin^ 
after the confirmation of sale^at 
judgment-debtor has no interest to the 
property is not maintainable to^ew ot 
Order 21, Rule 93, CivU P. C. The on^ 
i^ht available to him is to bring an a^ 
tion for money had 

1950 Bom 313 (318, 319)= ILR (1951) 
Bom 248 (DB). 


(38) Payment made imder mistake as 
to rates — Mistake is one of fact and 
not of law. AIR 1953 Hyd 274 ( 274) = 
ILR (1953) Hyd 451. (AIR 1949 PC 297, 
FoU.) 

(39) Section has no application to a 
case where money is paid by a person 
to a bank with instructions, that it 
should be deposited in account of third 
person who is constituent of the bank, 
and the bank, without the con^tuent’s 
consent, cannot reverse the entry of cre- 
dit made in the account or pay it back 
to person who paid it on his representa- 
tion that it was paid by mistake. AiR 
1967 SC 540 (542, 543) = (1967) 1 SCR 
792. (F. A. Nos. 1 of 1957 and 16 of 
1961, D/- 7-6-1962 (J. and K.) Affirmed.) 

(40) If imder a mutual mistake one 
party suffered a detriment and other de- 
rived a benefit wtoch would not have 
happened but for the mistake the 
latter cannot subsequently claim to dis- 
pel the mistake and claim a benefit 
thereby, unless he is prepared to surren- 
der the benefit he already obtained 
under the mistake. AIR 1967 Ker 190 
(192)= 1986 Ker LT 1151. 


3. Mistake of law^ (1) If a mlstalre 
of law has led to the formation of a 
contract. Section 21 enacts that that con- 
tract is , not for that reason void- 
able. If money is paid under that con- 
tract, it cannot be said that money was 
paid under a mistake of law. AIR 1949 
PC 297 (302)= 76 Ind App 244= 28 Pat 
913. (AIR 1920 Bom 192 and AIR 1929 
Mad 177, Overruled; AIR 1943 Pat 327. 
Reversed.) ** AIR 1967 Cal 310 (313). 
(Contract by printers with Government 
of India — Sales tax claim paid after 
the contract — Mistake of law is origin 
of contract — Payment is not refundable 
under Section 72.) *♦ AIR 1963 Mad 

231 (234, 235)= (1963) 1 Mad LJ 183 
(DB) AIR 1961 Orissa 75 (79)= (1960) 
2 Orissa JD 481 (DB) AIR 1958 Anto 
Pra 427 (437)= 1957 Andh LT 516 (DB). 

(2) If a payment made under a 

mistake of law is not the origin of a 
contract, such payment would be refxm- 
dable imder S. 72. The EngUsh common 
law rule that a pasmient made unaer 
a mistake of law is not recoveraWe ^ 
have no application in AIR 

Cal 245 (249) = ILR (1945) 2 Cal 41. (39 
Cal WN 174, Dissent.) •• AI^966 1 

(16) (FB) (Plaintiff requ^ by WW 
Court to pay excess Court-fee — OrdCT 
not legal — Held, e^ce^ should ^ 
funded) •• (1965) Ker LJ {521) 

AIR 1963 Mad 231 (235) = iai = 

LJ 183 (DB) •* AIR 1963 BaJ 51 (54) 

1961 Raj LW 420 (DB) 

of law or fact.) •• (i960) 11 STC 460 

(Andh Pra). 

(3) It cannot be the intention S. 72 
that wherever and whenever aim now 
^ a mistake of law occurs, a claim 
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mciy be made imder S. 72. Ignorance 
of law is not mistake of law. Deliberate 
disregard of law is not mistake of law. 
AIR 1955 Cal 626 (630). (It is not open 
to the plaintiff to say that he did not 
know the effect of S. 175 (3). Govern- 
ment of India Act, 1935.) •• (1968) 1 
Andh WR 81 = (1988) 1 Andh LT 82. 

(4) Money paid voluntarily with full 
knowledge of all facts cannot be re- 
covered on ground of mistake of law. 
AIR 1955 Cal 626 (630). 

(5) Debtor making extra payments 
voluntarily under mistake of law can- 
not claim reftmd. AIR 1933 Lah 523 (524). 


(6) A person who makes a payment 
of tax under a misapprehension as to 
his liability to do so cannot recover it 
in a Court of law although one would 
expect a corporate body to refund volun- 
tarily any amount which had been paid 
to it in error. AIR 1940 Mad 956 (957) 
*• 1958-1 Mad L Jour 217 (223, 224) •• 
(1958) 1 Mad LJ 217 (224). (If the 

Municipality refuses to give effect to a 
declaration the Government will exer- 
cise its overriding authority to enforce 
obedience on being moved by the 
aggrieved party.) 


(7) Payment of excess interest under 
mistake of law in the interpretation of 
SecUon 13 of the Madras Agriculturists 
Relief Act (IV of 1938) is recoverable 
under S. 72. AIR 1957 Andh Pra 546 
(553) (FB) •• (1965) 1 Andh WR 296 = 
ILR (1966) Andh Pra 1274. 


CSee however AIR 1963 Andh Pra 24 
(25)= (1962) 2 Andh LT 206 (DB).] 

^ [But see AIR 1963 Mad 249 (252) = 
(1963) 1 Mad LJ 171 (FB) •• AIR 1962 
^d 1 (6) = (1961) 2 Mad LJ 222 (FB). 
(Debt after commencement of Madras 
Agrlcuturists Relief Act — Agreed 
rate of Interest more than rate in Act 
— ■ Pasrments appropriated towards inter- 
est with consent of debtor — No mistake 
of law in such appropriation — Sec- 
tion 72, Contract Act, not applicable 
AIR 1956 Mad 618 and (1961) 1 Mad LJ 
IW- 1961 Mad WN 215, Overruled.)] 

(8) Where the plaintiff paid tax at 
higher rate than that provided by the 
statute and sues for refund of the ex- 
esM tax, illegally recovered on the alle- 

g ation.that he made the excess payment 
y mistake as he thought that the 
money paid was due when in fact it 
was not due, the suit is maintainable 
under Section 72. AIR 1956 Vindh Fra 
26 (27). 


(9) A claim for refund of sales tax Il- 
legally levied is maintainable imder Sec- 
tion 72 on the grotmd that it was paid 
under a mistake of law. AIR 1957 Pat 
lia (115) 36 Pat 1055 ** AIR 1957 Pat 
1 35 Pat 757 iDB) AIR 1956 


^1 383 (384) (DB) AIR 1964 SC 1006 
(1011)= (1964) 6 SCR 261 *♦ AIR 1959 
SC 135 (142)= 1959 SCR 1350. (State, 
utilising tax levied illegally — Res- 
ponsibility to repay, nevertheless exists.) 
•• AIR 1969 Mys 23 (39)= (1968) 2 Mys 
U 78. (Illegal levy of education cess 
on Toddy shop rent, Beer shop rent and 
Arrack shop rent.) •* AIR 1969 Orissa 
182 (183) (DB). (Illegal levy of excise 
duty.) 1968 Ker LR 467= 1968 Ker LJ 
792 •• AIR 1966 All 204 (206)= 1966 Cii 
LJ 390 ILR (1963) 2 AU 431 ♦* AIR 
1963 Madh Pra 173 (174)= 1963 .Jab LJ 
79 (DB). (Claim for refund time-barred 
— Relief will not be granted under Arti- 
cle 226.) ♦♦ AIR 1983 Raj 51 (53)= 1961 
Raj LW 420 (DB). -(Tax levied without 
legal authority — Remedy under Art. 228 
open — Existence of alternative remedy 
is no bar.) •• AIR 1962 Orissa 136 (139) = 
ILR (1961) Cut 159 (DB/) ** AIR 1961 
Mad 322 (322, 323)= (1961) 1 Mad LJ 
163 (DB) •• (1960) 2 Andh WR 276 •• 
1060 MPLJ 601 (608)= 1960 Jab LJ 656 
•• (1959) 10 STC 57 (67) (All). 

[See however AIR 1960 Ker 287 
(288)= I960 Ker LT 174. (Suit for re- 
fund of amount paid as tax on ground 
that the tax was paid under mistake — 
Order of assessment not quashed — Sec- 
tion 72 has no application.)] 


(10) Where the plaintiff, misrepresent- 
ing that he was a bachelor took the de- 
fendant as a second wife and after she 
had been taken away by her parents, sued 
for the recovery of the jewels and a cer- 
tain sum presented by him to the .bride 
at the time of marriage and it was not 
his case that he was under a rnistaken 
belief that in law he was bound to make 
any presents to the bride at the time of 
marriage, but that he was ignorant of 
the provisions of Madras Act 6 of 1949 
which prohibited a second marriage 
there is no scope to resort to Section 72. 
AIR 1959 Andh Pra 277 (278)= (1959) 

1 Andh WR 63 (DB). 


(11) Tax collected illegally under Mad- 
ras General Sales Tax Act — Civil suit 
for refund Is barred — Assessee must 
seek remedy under the Act itself. AIR 
1961 Andh Pra 512 (518)= 1961 Andh 
LT 39 (FB). ((I960) 1 Andh WR 279 = 

1060 Andh LT 739, Overruled.) 


4. Coercion. — ( 1 ) The word “coer- 

cion” used in Section 72 is used in its 
general and ordinary sense and its mean- 
ly is not controlled by definition in Sec- 
15 * ^ Cal 598 (612)= 40 Ind 

•* 1941 Mad 835 (638) 

<57)= 5 Rang 

<213) *• AIR 1949 

{SI) WI >r.w ^ 
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(2) Coercion’ in Section 72 merely 
means payment under compulsion which 
the defendant has no right to claim. 
AIR 1970 Guj 59 (64). 

(3) ‘Coercion’ within meaning of Sec- 
tion 72 is a wrongful act, producing 
liability to restitution — Liability to 
make restitution is absolute — It does 
not come to end even if person com- 
pelling payment parts with amount re- 
ceived by him. AIR 1969 Mys 230 
(236)= 11 Law Rep 237 (DB). 

(4) Where property of one person Is 
wrongfully attached in execution of a 
decree against another and the real 
owner pays off the decree amount under 
protest to save the property from .seiz- 
ure, the owner is entitled to demand 
repayment of that sum from the decree- 
holder as being an involuntary payment 
made under coercion. (1913) 40 Cal 598 
(609, 613)= 40 Ind App 56 (PC) ** AIR 
1939 All 373 (374, 375) ** AIR 1938 Nag 
225 (230)= ILR (1938) Nag 382 (DB) ** 
AIR 1928 All 668 (670) (DB) ** AIR 1928 
Rang 55 (57) = 5 Rang 653 AIR 1923 
PC 114 (116, .117)= 50 Ind App 162= 4 
Lab 284. 

[But see 1911 Pun WR No. 32, p. 82 
(92, 93, 94) (DB).] 


(5) Properties brought to sale in exe- 

cution of decree though decree had been 
satisfied — Money paid to prevent such 
sale is involuntary payment — Suit will 
lie to recover same. (’81) 7 Cal 648 

(653)= 8 Ind App 93 (PC) •• AIR 1934 
Pat 605 (607, 608) ** AIR 1933 All 953 
(953, 954) *♦ AIR 1933 Bom 239 (241) = 
67 Bom 601 (DB) •• (1888) 15 Cal 666 

(662, 663) (DB). 

(6) A person who is comipelled to make 

a pajmient under Order 21, Rule 89, 
Civil P. C., in order to save his property 
being sold, does not make tne payn^nt 
voluntarily but is subject to coerdon 
within the meaning of Section 72, 
tract Act and consequently b entitled 
to recover the consideration for the sale. 
AIR 1941 Mad 635 (636) (DB) AIR 
1943 All 267 (269, 270) = ILR (1943) AU 
610. (Payment made by judgment-deb- 
tor under a time-barred decree to set 
aside sale under Order 21, Rule 89.) • 
AIR 1940 Mad 725 (726, 727, 730) ••AIR 
1938 Mad 493 (494, 495) (DB). 

1935 Mad 961, Reversed.) ** AIR 1931 
Mad 753 (755) (DB) *• AIR 1951 Pat 
602 (604, 606)= 30 Pat 784, 

[But see AIR 1933 Bom 239 (241)= 57 
Bom 601 (DB) •• (1908) 12 Cal WN 151 
(152, 153) (DB).] 

(7) The payment by a third perron oil 
a decree amount on attachment of pr^ 
perty fovmd to be not wrongfiJ, is nrt 
payment under coercion within 
meaning of Section 72 of the Contrart 
Act. Such payment can only be re^rd- 
ah ac vniiintarv. and the nerson paying 




the money is not entitled to its return. 
AIR 1949 Cal 457 (462)= ILR (1950) 2 
Cal 171. 

(8) The right to recover money paid 
to raise an attachment or set ^de a 
sale does not depend upon any condi- 
tions annexed to such payments when 
made but arises out of the compulsion 
of law involved in such cases. It is a 
statutory right imder Section 72, Con* 
tract Act. AIR 1940 Mad 725 (726, 727, 
728. 730) ** AIR 1938 Mad 493 (494, 495) 
(DB). 

(9) Payment of Municipal tax in pur- 
suance of usual demand notice without 
objection — Party discovering subse- 
quently that he was entitled to resist 
claim of tax imder law — Simply be- 
cause that notice contains warning that 
legal process will be put into force for 
realization does not make payments 
made involuntary and as such they can- 
not be recovered back. AIR 1934 Mad 
420 (422) •* AIR 1954 Mad 213 (214) *• 
(1960) 2 Andh WR 45 (52)= 1960 Andh 
LT 1073. 

(10) Where a consumer of electricity 
pays money to the electric company 
imder protest on being threatened with 
disconnection in case of default, the case 
is one of coercion within Section 72. 
AIR 1939 Pesh 8 (9). 


(11) Excess payment to electric com- 

pany made by consumer claiming com- 
mercial rate during period during i^ch 
consumer’s claim was under considera- 
tion is payment made under protest 
and not voluntary payment. AIR 1941 
Mad 439 (440) ?• 1968 Raj LW 562 

(568)= ILR (1969) 19 Raj 575. 

(12) The tax-payer, though not legally 
bound to pay toe ezihanced tax, had to 
pay it under the compulsion of a 
warrant. The payment was therefore one 
made under coercion .within toe mean- 
ing of Section 72 of the Contract Act 
AIR 1957 Andh Pra 896 (897). 

(13) Payment of tax on demand ^th- 
out protest — Payment is not voluntary 
but under coercion — ■ Tax if illegal cro 
be recovered under Section 72. 

1949 Nag 215 (217)= ILR (1948) 

971 (DB) •• AIR 1957 Pat 112 (114)* » 
Pat 1055 •• AIR 1952 Vindh Pra 32 (34). 

(14) A payment of water cess 
under fear of coercive proce« is noj 
volimtary payment. AIR 1914 Mro gj 
(536) = .37 Mad 322 (DB) •• ATO iw 
Pat 310 (311). (AIR 1932 Bom 388 ana 
20 AU 237 and AIR 1940 Pat 1, Rel- onO 

(15) Money paid by pers^ ’JSSS 
arrest can be recovered if parties siaw 
in pari deUcto even if it was 

to defendant. AIR 1917 Mad 607 (608, 
610)= 40 Mad 285 (DB). 

(16) If seUer refuses to deliver unless 

a certain amoimt to which 

is paid then there is duress. AIR irat 

Mad 236 (239)= 47 Mad 222 (DB). 
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MCES OF BREACH OF CONTRACT 


73. Compensation for loss or damage caused by breach of contract — When 
a contract has been broken, the party who suffers by such breach is entitled to 
receive, from the party who has broken the contract, compensation for any loss 
or damage caused to him thereby, which naturally arose in the usual course of 
things from such breach, or which the parties knew, when they made the con- 
tract to be likely to result firom the breach of it 


Such compensation is not to be given for any remote and indirect loss or 
damage sustained by reason of the breach,* 

Compensation for failure to discharge obligation resembling those created by 
contract 


^en an obligation resembling those created by contractf has been incurred 
and has not been discharged, any person injured by the failure to discharge it is 


Section 72 — Note 4 (eontd.) 

(17) A talukdar who deposits full 
amount claimed to stop a sale under 
Section 14, Bengal Patni Regulation 1819, 
can .sue for its recovery in ordinary 
suit. AIR 1918 PC 41 (43)» 46 Cal 1» 
45 Ind App 103. 

(18) Property exempt from assesment 
included in income-tax return — Assess- 
ment thereon — Payment of such assess- 
ment is not under 'duress'. AIR 1929 
Mad 179 (181)= 52 Mad 12 (DB). 

(19) A voluntary payment by an agent 
towards Interest due under a mortgage 
bond could not be recovered from the 
party receiving it. AIR 1930 Bom 430 
(430) (DB). 

(20) Where co-tenant deposits entire 
rent he cannot sue for its recovery as he 
has not paid under mis take or coercion. 
AIR 1919 Cal 13 (14) (DB). 

(21) Application for reference under 
Section 8 (5), Taxation of Income (In- 
vestigation Commission) Act (1947), re- 
jected as having become Infructuous 
Fees paid by assessee for reference be- 
ing a voluntary payment and not under 
coercion cannot be claimed back under 
the general law. AIR 1958 Mad 479 
(481) = ILR (1958) Mad 737. 

(22) Money paid voltmtarily for the 
compoimding of a non-compoimdable off- 
ence is not paid under coercion. AIR 
1928 Rang 173 (175) = 6 Rang 238. 

(23) A person who had paid certain 
amoimt under a threat of criminal pro- 
secution by a Magistrate is entitled to 
recover it back under Section 72 as hav- 
ing been made tmder coercion even 
though it was made to stifle prosecution 
and Is for an illegal purpose. To such a 
case the maxim pari delicto etc., does 
not apply. AIR 1956 AU 206 (206). 

(24) A person travelled by a tram-car 
without obtaining a ticket. He paid a 
penalty of Rs. 5 to avoid proceedings in 
a Court of law. It was held that the 
sum of Rs. 5, must be taken to have 
been paid under coercion as such 
was recoverable under Section 72. AIR 


1954 Bom ,427 (430)= ILR (1954) Bom 
727. 

SECTION 73 — SYNOPSIS 


1-2. Breach of contract. 

3. Anticipatory breach of cootracf, 

4. Compensation and damages 

5. Measure of damages. 

6. Sale of goods — Measure of dam* 


ages. 

7. Sale of immovable property — De- 
fect in vendor^s title. 


8 . Breach of warranty. 

9. Nominal damages. 

10. Special damages 

11. Interest as damages ^ lllustra* 

Uon (n). 

12. Interest on damages. 


13. Earnest money — Recovery of 
See Section 74. 


14. Breach of promise of marriage* 

15. Contract of service. 

16. Compromise decree 

17. Contract of lease. 

18. Contingent contract. 

19. Breach of covenant. 

20. Transfer of property — Covenant 

by transferee to pay off trans- 
feror’s creditors 

21. Contracts of affreightment and car- 

riage. 

22. Other cases. 


23* Quantum meruit. 


24. **Vlliich naturally arose . . • . likely 

to result from the breach of It.** 

25. Default of plaintiff. 

20. Proof of damages. 

27. Date when damages become due* 

28. Suit for damages. 

29 . liimltatton 

80. Salt for specifle performaBoeu 


SI. Defences to suit for 

82. **Obllgatlon resembling those rrcttf 
ed by oontraet.** 
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entitled to receive the same compensation from the party in default as if such 
person had contracted to discharge it and had broken his contract. 

Explanation. — In estimating the loss or damage arising from a breach of 
contract, the means which existed of remedying the inconvenience caused by the 
non-performance of the contract must be taken into account. 

IQustrations 

(a) A contracts to sell and deliver 50 maunds of saltpetre to B, at a certain price tO 
be paid on delivery. A breaks his promise. B is entitled to receive from A, by way of 
compensatioii, the sum, if any, by which the contract price falls short of the price for 
which B mi^t have obtained 50 maunds of sal^etxe of like Quality at the tune when 
the saltpetre ought to have been delivered. 

(b) A hires B s ship to go to Bombay, and there takes on board, on the first of 
January, a cargo which A is to provide anH to bring it to Calcutta, the fr^^t to be 
paid when earned. B’s ship does not go to Bombay, but A has opportunities of pro- 
curing suitable conveyance for the cargo upon terms as advantageous as tiiose (m vdiich 
he had chartered the ship. A avails himself of those opportunities, birt is put to trouble 
and expense in doing so. A is entitled to receive c(»ap^isation frcnn £ in respect of 
such trouble and expense. 

(c) A contracts to buy of B, at a stated price, 50 maunds of rice, no time being 

fixed for delivery. A afterwards informs B that he will not accept die rice if tendered 
to him. B is entitled to receive from A, by way of compensation, die amount, if any, 
by which the contract price exceeds that B can obtain for the rice at die time 

^^en A informs B that he will not accept it. 

(d) A contracts to buy B"s ship for 60,000 rupees, but breaks his promise. A must 
pay to B, by way of compensation, the excess, if any, of the contract price over die 
price which B can obtain for the ship at the time of the breach of promise. 


Section 73 — Synopsis 
33. Plaintiff's duty to mitigate loss *— 
Explanation. 

1-2. Breach of contract. — (11 In a 
s>uit to enforce a contract it is necessary 
to ascertain its exact terms, so as to de- 
termine the breach thereof. AIR 1932 
Lah 148 (149) (DB). 

(2) Section 73 relates to breaches of 
contract and not to torts. (1913) 11 All 
L Jour 335 (338, 339) ** AIR 1927 Nag 
75 (75). (Claim on breach of contract 
comes under Section 73 and not tort.) 

(3) Illustrations to Section 73, Con- 
tract Act, are not more than general 
rules. AIR 1941 Sind 140 (150). 

(4) The general principle which is em- 

Dodied in Section 73 is that when there 
is a breach of contract, the party wno 
suffers by the breach is entitled to re- 
cover compensation from the other par^ 
for the loss caused to him by me 
breach. AIR 1955 Andhra 148 (151) 

(DB) 1965 All LJ 969 (970). (None of 
Sections 73 and 74 applies to a in- 
stituted by the Party who broken 

the contract.) ** AIR 1964 Madh Pra 126 
(127)= 1963 MPLJ 184 (DB). 

(5) Section 73 applies to all contract, 

including those in respect of ^ 

1927 Sind 120 (122)= 19 Sind LR 337. 

SI 3 

(1318)= 40 Mad 338 (FB). 


(6) Damages cannot be granted .for 
breach of an Incomplete agreement. 
AIR 1927 All 837 (838) (DB). 

(7) Where the bi^er uses ambiguous 
terms in his order, and such terms are 
misinterpreted by seller and such mis- 
interpretation is ad;ed upon by the 
buyers, it is not open to the buyer to 
contend that he did not make the offer 
as understood by the seller, and if toe 
buyer refuses to nmke payment for toe 
goods supplied as per terms as under- 
stood by the seller, the buyer comimts 
a breach of the contract. AIR 1928 Mad 
873 (878) (DB). 

(8) Where out of three contracts for 
supply of flour, plalntlflt fulfilled 
one, and on refusal of toe same, sued 
for damages for toe breach of that con- 
tract, he cannot succeed unless toe 
ties Intended to treat each contract 
separately. 1937 All LJ 1250 (1261). 

(9) Notice of repudiation by vendor — 
Buyer may treat the notice as inopera- 
tive — Then contract continues for the 
benefit of vendor as well — Vendor may 
elect to complete contract In spite oi 
previous repudiation. ADI 1923 Bom 
113 (116). 

(10) Under Section 65 pt toe Act, a 
promisee has the option of 

contract or not as may suit hlim K M 

chooses to 

damages as provided for in Section t*. 
TT.R (1049) 2 Cal 980 (539). 
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(e) A, the owner of a boat, contracts willi B to take a cargo of lute to Mirzinur 
tor sale at Uiat place, starling on a specified day. The boat, owing id some avoitirble 

start at the time appointed, whereby the anival of tlic cargo at Mirza- 
P r IS dela>ed be\ond the time when it would have arrived if the boat had sailed 

t jute falls Ihe iiuasurc of the compensation payable to B by A is the difference be- 
'■wou V?"’" Mirzapurat Z . when 

vM^en it actually arnvccl. 

■Ulvii^o"^ to'itracts to repair B’s house in a certain manner, and receives pavment in 

frlT A M ^ according to contract. B is entitled to recover 

from A the cost of making the repairs confonn to the contract. 

(g) A contracts to let his ship to B for a year, from the first of Januarv. for a cer- 
an price Freights rise, and, on tlie first of January, the hire obtainable for the ship 
*s higher than die contract price. A breaks his promise. Ho must pav to B by wav 

f(lT-hfch''R do n '7 ^f^«^ence beUveen the contract price and the price 

lor \\hich B could hire a similar ship for a year on and from the first of Tanuar>-. 

A contracts to supply B with a certain quantity of iron at a fi.\cd price being 
a higher puce than that for which A could procure and deliver the iron. R wrongfully 
refuses to receive the iron. B must pay to A, by way of compensation the difference 

amrdeHvl^^dT'*^''^ obtained 


^Section 73 — Note 2 (coiitd.) 

Ill) Where a party has not qualified 
obligation under a contract he is liable 
to make compensation in damage.^ for 
non-performance, although the perform- 
ance has been rendered impracticable 
by some unforseen cause beyond his con- 
trol. AIR 1941 Pat 429 (429. 430J. 

(12) Person to be responsible for loss 
of money not due to act of God or 
King's enemies — Loss due to robbery 

— Person held responsible. AIR 1942 
Pesh 33 (35) (DB). 

(13) Injunction issued prohibiting 
vendee to import certain goods -- 
Vendee cancelling his contract to pur- 
chase, though vendor willing to keep 
contract open — Injunction shortly dis- 
solved — Vendee not cancelling cancella- 
tion — Cancellation, held, to be volun- 
tary — Person, obtaining injunction 
held, not liable. AIR 1929 PC 222 (224). 

(14) Purchase by N of license for 
pawnshop auctioned by municipality — 
Terms of sale reduced to document, 
which recited that N was licensed for 
three years, subject to certain condi- 
tions but contained no guarantee as to 
validity of license — Grant, subsequent- 
ly, set aside by Commissioner under 
powers given him by Burma Municipal 
Act — License again auctioned and 
again bought by N for much higher sum 

— N suing committee in damages for 
breach of contract basing his claim on 
difference between two bids. The muni- 
cipality were not in a position to gua- 
rantee what the action of the Commis- 
sioner would be, nor could it be presum- 
ed that they ever intended to give any 
guarantee in the matter and that there 
was no breach of contract on their part 

IVol. 6.3 3 A. M. 49 


A*TD were not liable in damages. 

^R 1930 Rang 16 (17)= 7 Rang 441 

(Do), 

(15) Consignment of 200 bundles of 
steel rods through Railway — Nine 
bundles found to have been changed — 
Refusal to take delivery — Oiler of 
Railway Company for delivery of 191 
bundles — Refusal to accept — Suit for 
damages — Railway liable only for 
bundles. AIR 1933 All 595 (596) 

(DB) . 


(16) Employer entitled to close work 
tor definite end indelinite period for 
causes stated in contract — Power of 
closing for definite period exceeded but 
acquiesced in by employee — Subse- 
Quent indefinite closing legal — Em- 
ployee cannot get damages. AIR 1934 
Bom 126 (I29j = 58 Bom 262 (DB). 


(17i Goods of inferior quality deliver- 
ed — Contract is broken on due date, 
and net when inferiority of quality is 
di.scovered, in the absence of a contract, 
that the due date shall be postponed un- 
til It is ascertained whether the goods 
are of the contract quality or not. AIR 

jy?! Bom 203 (203. 205)= 45 Bom 129 

(DB). 


(18) Contract for supply of sugar, of 
p^ticuiar mill, at Rs. 29/6/- per maund, 
which was ex mill rate when contract 
took place — Under contract delivery to 
be made at place C — Breach of con- 
tract — - Held, fact that contract was for 
particular quality of sugar which was 
to be supplied by defendant after he got 
delivery from mill and rate under con- 
tract was ex mill rate, would show that 
measure of damages would be difference 
between ex mill rate on date of breach 
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(i) A delivers to B, a common carrier, a machine, to be conveyed, without delay, 
to A's mill informing B that his mill is stopped for want of the machine. B unrea- 
sonably delays the delivery of the machine, and A, in consequence, loses a profitable 
contract with the Government. A is entitled to receive from B, by way of compensa- 
tion, the average amount of profit which would have been made by the working of the 
mill during the time that delivery of it was delayed, but not the loss sustained throu^ 
the loss of the Government cjontract. 

0) A, having contracted with B to supply B with 1,000 tons of iron at 100 rupees 
a fon, to be delivered at a stated time, contracts with C for the purchase of 1,000 tons 
of iron at 80 rupees a ton, telling C that he does so for the purpose of performing his 
comiact with B. C fails to perform his contract with A, who cannot procure other iron, 
and B, in consequence, rescinds the contract. C must pay to A 20,000 rupees, being 
the profit which A would have made by the performance of his contract with B. 


(k) A contracts with B to make and deliver to B, by a fixed day, for a specified 
price, a certain piece of machinery. A does not deliver die piece of machinery at the 
time specified, and in consequence of this, B is obliged to procure another at a higher 
price than that which he was to have paid to A, and is prevented from performing a 
contract which B had made with a third person at die time of his contract with A (but 
which had not been then communicated to A), and is compelled to make compensatioo 
for breach of that contract. A must pay to B, by way of compensation, the difference 
between the contract price of the piece of machinery and die sum paid by B for another, 
but not the sum paid by B to the third person by way of compensation. 


Section 73 — Note 2 (contd.) 
and date of contract — Fact that deli- 
very was to be made at place C was im- 
material On question of measure of dam- 
ages. 1969 All LJ 127 (128). 

(19) Where there was a duty on the 
part of the vendor to give notice to the 
vendee of the arrival of the goods and 
it was not done, it amounts to a breach 
of contract. (1924) 19 Mad LW 654 (658) 


and oustandings to the plaintiffs and to 
pay them ,Rs. 1650 in consideration of 
the plaintiffs discharging the debts of 
the firm. Defendants resiled from their 
contract. Held, that plaintiff’s could sue 
them for damages in terms of Section 73. 
Damage arose as plaintiffs were pre- 
vented from making profit out of the 
concern. 1889 Pun Re No. 20, p. 64 168) 
DB) 


(DB). 

(20) Defendant contracting to supply 
1,000 maunds of husks to plaintiff — 
589V2 maunds supplied — The balance 
mixed with sand — Plaintiff refusing 
delivery — Defendant liable for breach. 
AIR 1931 Cal 163 (164). 

(21) Agreement to lend money on 
mortgage delayed — New agreement 
stipulating payment of interest from a 
given date — Defendant finally refusing 
to execute deed with added clause to 
which he had agreed — Plaintiff, held, 
was entitled to compensation. (1893) 17 
Bom 457 (465) (DB). 

(22) Mortgagee agreeing to pay credi- 
tors of mortgagor — Failure to .pay — 
Mortgagor cannot recover the sum as 
a debt — Remedy of mortgagor is by 
way of damages only. AIR 1935 Nag 135 
(136)= 31 Nag LR 235. 

(23) A executed a bond in favour oi 

B for Rs. 1300, on B’s assurance on oath 
that he would pay the debt of A, 
amounting to Rs. 1100, and pay cash 
of 200. B failed to perform his contract 
within a reasonable time — Held, that 
the contract became voidable, entitling 
A to sue B for cancellation or for dam- 
ages under Section 73. 1882 Pun Re 

No. 186, p. 542 (548) (DB). , ^ . . 

(24) Defendants contracted to transfer 
their business including stock in trade 


(25) The true basis of the claim for 
lamages by anybody injured by an im- 
iroper execution proceeding after re- 
leiving satisfaction by decree-holder can 
>nly be that it is a breach of an implied 
igreement not to execute the decrees 
iny further. AIR 1935 Mad 961 (984). 

(26) A paper was signed by the 
lefendant to the effect that he ^d 
Plaintiff had entered into a partnership 
!or 2 V 2 years and that amount 01 

brokerage, earned by 
separately, was to be divided equwiy 
imoiig all. No counter agreement wm 
riven by plaintiffs and nothing furtnw 
vas done. Defendants, having 
:o settle account, denied partoersmp. 
rhe plaintiffs sued for their share 01 
Drofits. Held, on the facts, tl«t W 
:ransaction amounted to an agrreroem 
;o enter into partnership and tnai 
Dlaintiffs were entitled to damages for 

areach, on the basis of 5^® . wl 

would have been made during Uie 2 /j 
^ears. 1867 Pun Re No. 68, p. 130 (132) 
(DB). 

(27) Surety representing P*'J.^^P®nsate 
be major, and agreeing to compens^ 

plaintiff, if ^representation 
- Principal iound to be minor -- SurW 

must compensate the 

Nag 327 (331)= ILR (1940) Nag 63z. 
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(l) A. a builder, contracts to erect and Hnish a house by the first of lanuary in 

order that B may give possession of it at that time to C, to whom B has contracted to 

let It. A IS informed of the contract between B and C. A builds tlie house so badly 

that, before the first of Januar>% it falls down and has to be re-built by B. who, iji 

consequence, loses the rent which he was to have received from C, and is obliged to 

mal^ compensation to C for the breach of his contract. A must make compensation 

to B for the cost of rebuilding the house, for the rent lost, and for the compensation 
made to C. 

(m) A sells certain merchandise to B, warranting it to be of a particular quality, 
and B, in reliance upon this warranty, sells it to C with a similar warranty. The goods 
prove to he not according to the warranty, and B becomes liable to pay C a sum of 
money by way of compensation. B is entitled to be reimbursed this sum by A. 

(n) A contracts to pay a sum of money to B on a day specified. A does nut pa\' 
the money on that day; B, in consequence of not receiving the money on that day, Ls 
unable to pay his debts, and is totally ruined. A is not liable to make good to B 

anything except the principal sum he contracted to pay, together with interest up to 
the day of payment. 

(o) A contracts to deliver 50 maunds of saltpetre to B on tlie first of January, at 
a certain price. B afterwards, before the first of January, contracts to sell the saltpetre 
to C at a price higher than the market price of the first of January. A breaks his pro- 
mise. In estimating the compensation payable by A to B, the market price of the first 

of January, and not the profit which would have arisen to B from the sale to C, is to 
be taken into account. 


Section 73 — Note 2 (contd.) 

(^) Where defendant sold goods to 
plaintifl', receiving part of the considera- 
tion and agreed to receive the balance 
by instalments, and deliver the goods on 
demand and the plaintiiT brought a suit 
for damages as the defendant had failed 
to deliver : held, that the defendant was 
liable. 1911 Pun LR No. 207, p. 801 (802). 

(29) Sale — Direction to vendee to 
pay oil’ creditor — Creditor who was 
not paid obtaining decree against vendor 
•- Suit by vendor against vendee could 
lie. AIR 1931 All 754 (755, 756)= 53 All 
946 (DB). 

(30) A Municipal Board accepted 
plaintiil’s tender subject to certain 
conditions one of which provided that 
the contract was subject to the approval 
of the Engineer. The contract further 
provided that the contractor was bound 
to carry out changes made in the work, 
design, plan, etc., by the Engineer and 
that such alterations would not invali- 
date the contract. The Engineer asked 
the work to be stopped until further 
orders. After some correspondence be- 
tween the parties, a new specification 
was resolved upon but the Council invit- 
ed fresh tenders and gave the work to 
a new tenderer. Held that the Board 
had committed a breach of contract. 
1929 All L Jour 735 (740). 

(31) Contract with Government for 

execution of public works — Execution 
of work stopped under orders of Gov- 
ernment — Contractor is entitled to 
claim damages. (1966) 1 Mys LJ 33 

(33)= (1966) 5 Law Rep 773. 

(32) Where a defendant failed to per- 
form his part of the contract by deliver- 


ing the goods by a certain date but kept 
on saying after expiry of the date that 
he would deliver them as soon as he re- 
ceived them from his vendor, without 
requesting the plaintill to extend the 
time for delivery, and ultimately the 
plaintiir repudiated the contract, the 
breach occurred on the date by which 
the defendant was bound to perform his 
part of the contract. AIR 1946 Bom 1 
(7) ILR (1946) Bom 218 (DB). 

(33) Sale of goods bilty cut — Time 

for performance of agreement — Dilli- 
culty in getting wagons — Term that 
goods would be loaded on wagon being 
available — Delay apprehended by seller 
-- Alternative suggested by seller but 
not accepted by buyer — Buyer held 
responsible for breach of contract — 
Seller held entitled to get damages. AIR 
1963 All no (112, 113)= 1962 All LJ 

8.53 (DB). 

(34) Sale of goods — Portion ready for 
delivery — Balance to be delivered on 
particular date — Failure to deliver — 
Date of breach for ready goods, the date 
of contract; for other goods, the date, 
lixed for delivery. AIR 1922 Bom 203 
(204, 205). 

(35) Contract of agency — Undertak- 
ing by agent not to work for other mills 
— The mere fact that he was buying and 
selling cloths from other mills and mer- 
chants, was not a violation of the con- 
tract. AIR 1921 Mad 664 (665) (DB). 

(36) Where price is to be paid on re- 
ceipt of railway receipt, failure to take 
delivery, on mere intimation of arrival 
of a portion of the goods, does not 
amount to breach of contract. AIR 1930 
Lah 193 (195) (DB). 
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(p) A contracts to sell and deliver 500 bales of cotton to B on a fixed day. A knows 
nothing of B’s mode of conducting his business. A breaks his promise, and B, having 
no cotton, is obliged to close his mill. A is not responsible to B for the loss caused to 
B by the closing of the mill. 

(q) A contracts to sell and deliver to B, on the first of January certain cloth which 

B intends to manufacture into caps of a particular kind, for which there is no demand, 
except at that season. The cloth is not delivered till after the appointed time, and too 
late to be used that year in making caps. B is entitled to receive from A by way ot 
compensation, the difference between the contract price of the cloth and its market 
price at the time of deliver>', but not the profits which he ex-pected to obtain by making 
caps, nor the expenses which he has been put to in making preparation for the manu- 
facture. ' 

(r) A, a ship-owner, contracts with B to convey him from Calcutta to Sydney in 
As ship, sailing on the first of January, and B pays to A, by way of deposit, one half 
of his passage-money. The ship does not sail on the first of January, and B, after 
being in consequence detained m Calcutta for some time and thereby put to some ex- 
pense, proceeds to Sydney in another vessel, and, in consequence, arriving too late in 
Sydney, loses a sum of money. A is liable to repay to B his deposit with interest, and 
the expense to which he is put by his detention in Calcutta, and the excess, if any, of 
the passage-money paid for the second ship over that agreed upon for the first, but not 
the sum of money which B lost by arriving in Sydney too late. 

[®] See Negotiable Instruments Act, 1881 (26 of 1881), S. 117. for compensation in 
case of dishonour of negotiable instruments: Civil Procedure Code (1908), O. 37. 


[t] See Chapter V supra. 


Section 73 — Note 2 (contd.) 

(37) Loss in revenue of toll-collector 
by discontinuance of tralFic owing to 
Plague Regulations — Toll-collector can- 
not get damages from Government for 
breach of contract. (1902) 4 Bom LR 
874 (876) (DB). 

(38) The defendant purchased from 
the plaintiff a cargo of Watson's Harry 
Steam coal per Grecian, at Rs. 21 per 
ton. On the arrival of the coal in Cal- 
cutta, the defendant was called on to take 
delivery, which, after inspection, he re- 
fused to do on the ground that, the coal 
had not the usual certificate from Wat- 
son. On the same day the plaintiffs them- 
selves, and three days after, their attor- 
neys, wrote to the defendant that, un- 
less he took delivery, the coal would be 
sold on his account and risk. The de- 
fendant refused to take delivery and the 
very next day without any proper ad- 
vertisement. the plaintiffs sold the coal 
to M. and Co., for Rs. 13 per ton. But 
it was found that the real purchasers 
were the plaintilTs themselves. Held, 
that the sale was not a valid sale and 
that the plaintiffs were not entitled to 
recover any damages under the circuin- 
stances of the case. (1875) 15 Beng LR 
276 (289, 290. 291. 292). 

(39) Appellant approached by H. Q, 
for opening Service Club — Club open- 
ed in premises taken on lease by appel- 
lant — Club managed by Comnnttee 
of officers — Appellant appointed Com- 
mercial Manager — Committee under- 
taking to pay rent of premises — Club 
to endure during continuance of hosti- 


lities — H. Q. taking no part in manage- 
ment — Club closed down before period 
agreed upon by order of H. Q. in inter- 
est of military discipline — Crown held 
could not bind itself not to close Club — 
Order closing Club held was justified 
— H. Q. held were under no contractum 
obligation to appellant so to organise and 
conduct Club that it would not be 
necessary to close it during war and, 
therefore, the appellant could not claim 
damages for breach of this obligationv 
AIR 1947 PC 29 (31). 

(40) To make decree for damages for 
the breach of a contract which i^ - not 
the subject-matter of the litigation 
would be to assume that there has been 
a breach of the contract which has 
never been attempted to be spMlfiwliy 
enforced. AIR 1916 Cal 774 (775) (DB). 

(41) If the documents reUed on as 
constituting a contract contempl^e tne 
execution of a further contract bemeen 
the parties, it is a question of con^c- 
tion whether, the execution of a fu^er 
contract is .a condition of term 
bargain or whether it is a m^e 

Sion of the desire of the parties ^ to 
the manner in which the transaction m 
ready agreed to, will in fact go |2- 
In the former case, there is no enforce 
able contract either because the condi 
tion is unfulfilled or because the law 
does not recognise a contract to ente 
into a contract. In the latter 
is a binding contract and reference t 
the more formal document may be ig 
nored. In such cases refusal to execute 
a formal contract cannot give rise 
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any case to arti action for breach of con- 
tract. AIR 1933 PC 29 (31)= 60 Ind App 
297= 60 Cal 980. 

(42) In a suit for breach of an execu- 

tory contract, it is open for the defend- 
ant to show that it is not binding upon 
him inasmuch as it is not binding on 
the plaintiir. (1933) 27 Bom 618 (621) 

IDB). 

(43) The plaintitV, a tailor, sued a 
Railway company for damages because 
of an undue delay in transit due to the 
fault of their servants. He had entrust- 
ed to the company his sewing machine 
to be carried to a place where car festi- 
val was to be held, with the ob.iect of 
making special profit. He had not inti- 
mated this object to the company, nor 
did he inform them that the machine 
was wanted within a fixed time — Held, 
that. he was precluded from maintaining 
the suit by one of the conditions on the 
back of the forwarding note signed by 
him to the effect that defendants are not 
responsible for any loss of or damage to 
goods by reason of accident of un- 
avoidable delay in transit or otherwise. 
(1898) 21 Mad 172 (174, 175. 178) (DB). 

(44) A agreed to transfer to H the 
mortgage rights under a mortgage exe- 
cuted in her favour and also in favour 
of her son B. The consideration was fix- 
ed at Rs. 26.000 out of which Rs. 3000 
were paid to A in advance. Subse- 
quently A and B informed H that they 
were willing to execute a transfer deed 
in H’s favour provided a further sum 
of Rs. 26.000 was paid. H refused and 
brought a suit for specific performance 
of the contract for sale and in the alter- 
native for refund of money with inter- 
est. It was held H was entitled to re- 
fuse the offer made by A and B which 
was not bona fide and therefore A and 
B, and not H, were in breach of the con- 
tract. AIR 1947 PC 173 (175) = 74 Ind 
App 213= ILR (1947) All 615. 

f45) The plaintiff placed an order with 
the defendant for supplying six wagons 
of dust coal required for the manufac- 
ture of bricks at K railway station as 
per priority class ‘N’ issued in his 
favour. The defendants accepted the 
order subject to the sanction of the 
authorities concerned and confirmed the 
rate offered F. O, R. Colliery. The de- 
fendants placed indents for wagons re- 
gularly but no wagons were supplied. 
The plaintiff brought a suit for damages 
for breach of the contract and for re- 
fund of money paid towards the price — 
Held, that the contract did not im- 
ply that the goods were to be delivered 
at K. The defendant merely undertook 
to indent the wagons on account of the 
plaintiff which had been sanctioned by 
the Controller. Coal Distribution. The 
defendant having regularly indented the 


wagons there was no, breach on his part 
and therefore was not liable in damages. 
(1950) 86 Cal L Jour 220 (228) (DB). 

(46) Where contract had not become 
impossible of performance, the plaintiff 
was entitled to damages for breach of 
contract. AIR 1965 Mad 400 (403) = 
(1965) 1 Mad LJ 227 (DB). 

(47) Where there is a positive contract 
to do a thing without any reservation or 
exception to excuse the performance, the 
party must perform it or pay damages 
for not doing it, although in conse- 
quence of unforeseen accidents the per- 
formance of the contract has become 
unexpectedly burdensome or even im- 
possible. AIR 1949 Cal' 472 (477). 

(48) Agreement to re-sell zamindari 
land to the seller — Refusal on de- 
mand to re-sell -- Breach of contract 
is complete — Subsequent passing of 
U. P. Zamindari Abolition and Land Re- 
forms Act, 1950 (1 of 1951) does not 
affect the breach of contract and liabi- 
lity to pay compensation by way of 
damages for failure to resell Zamindari 
land, on account of passing of U. P. 
Zamindari Abolition and Land Reforms 
Act, 1950 (1 of 1951). AIR 1963 All 201 
( 202 ). 

(49) Purchaser of right to levy octroi 
from Government — No undertaking 
given by Government that control on 
cloth would not be reimposed — Held, 
that there was no breach of contract 
due to reimposition of control. AIR 1960 
Him Pra 1 (10). 

(50) Conveyance by letter of distribu- 
tion rights by defendant in certain films 
for a consideration, part of it being pay- 
able as advance and balance in instal- 
ments — Defendant to distribute and 
exploit and exhibit pictures on behalf 
of plaintiff on separate terms and condi- 
tions — Advance to be forfeited on 
breach — Letter by plaintiff on same 
day asking defendant to distribute pic- 
tures on his behalf till he opened his 
own office — Plaintiff paying only a 
part of advance agreed upon and claim- 
ing refund of same on ground that de- 
fendant had committed breach by not 
handing over films on his opening his 
own office — Held plaintiff’s letter did 
not modify .earlier agreement and that 
he had committed breach of agreement 
and hence could not recover. (1947) 52 
Mys HCR 56 (64) (DB). 

(51) Where the defendant had agreed 
to deliver jaggery to the plaintiff at a 
particular station by railway, but due to 
Government order controlling the move- 
ment by railway of jaggery, the goods 
could not be delivered by railway and 
the plaintiff refused to bear the addi- 
tional expenses which the change in the 
mode of transport would have entailed, 
it cannot be said that defendant com- 
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rnitted the breach of contract. AIR 1952 

Mad 670 (670). 

1 52) Express stipulation in contract to 
despatch goods by train — Goods actual- 
ly sent by sea — Amounts to breach of 
material term of contract. AIR 1961 
Mad 231 (283)= (1961) 1 Mad LJ 244. 

(531 Breach of contract has to be prov- 
ed before any enquiry can be con- 
ducted into the quantum of damages. 
When the Court without coming to any 
definite conclusion as to who had com- 
mitted the breach awards damages 
against the defendant on the fragile con- 
sideration that the defendant had been 
profited by the contract not having been 
carried out overlooking the fact that the 
plaintiir had not himself observed a 
material term in the contract, the de- 
cree cannot be sustained in law. 1950-2 
Mad L Jour 505 (506). 

(54) If one party to a contract for the 

supply of electrical energy fails to fulfil 
without adequate excuse, its part of the 
contract, it is liable to pay damages to 
the other. AIR 1953 Puiij 166 (168) 

(DB). 

(55) A agreeing to sell certain pro- 
perty to B for a particular price — B 
paying part of the consideration money 
but subsequently refusing to pay the re- 
maining amount on ground that the 
contract had not been settled for the 
price as alleged by A — B held was 
responsible for breach of contract. 
AIR 1955 Rai 70 (74. 75) = ILR (1954) 
4 Raj 705 (DB). 

(56) The defendants who were fisher- 
men by profession were parishioners of 
St. Bortholomeo Roman Catholic Church. 
They secured certain sums from the 
plaintiir which they paid as voluntary 
contribution to the Church and entered 
into an agreement in writing with the 
plaintiiT to pay him a specified share of 
their daily catch and to pay him dam- 
ages in case of default. On 20-1-1125 the 
defendants sent a notice to the plaintiff 
stating that they had seceded from the 
Roman Catholic Church and ceased to 
be parishioners of the St. Bortholomeo 
Church and that therefore they were 
not willing to give the plaintiff the quota 
of fish they used to give. On the 
defendants thus ceasing to give their 
quota of fish, the plaintiff brought a 
suit for damages : Held t (1) that we 
agreement was not executed by the de- 
fendants for and on behalf of the Church 
as its representatives as they had 
und6rtaken personal liability for dam- 
ages in case of breach of the contract; 
and (2) that the plaintiiT had got a legal 
right to enforce the contract against the 
defendants which right could not be 
taken away from the plaintiff by the 
mere fact that some of the executarUs 
changed their religion and ceased to be 


members of the Church. AIR 1953 Trav- 
Co 302 (303) (DB). > 

(57) Section 73 relates to compensation 
for loss or damage caused by breach of 
contract. The claim for refund of 
money does not arise out of the breach 
of contract, but out of the right of the 
plaintiff to recover money paid to the 
defendant for consideration which has 
failed. AIR 1956 Raj 137 (139)= ILR 
(1956) 6 Raj 522 (DB). 

(58) Where the plaintiff fails to ac- 
cept delivery of more than half the sti- 
pulated quantity of goods, he is clearly 
guilty of a breach of the entire contract 
and the defendant is justified in refus- 
ing to abide by the terms of the con- 
tract. In such circumstances, the plain- 
tiff is not entitled to any compensation 
on the ground of breach by the defend- 
ant. AIR 1957 Orissa 8 (9) (DB). 

(59) A purchaser of goods who com- 
mits default in his obligation to pay for 
the goods within 15 days of the deli- 
very thereof cannot be heard to com- 
plain that the seller committed breach 
in withholding supply. AIR 1964 Mad 
508 (510)= (1964) 2 Mad LJ 263. 

(60) Contract for sale of goods — Goods 
to be given delivery of when they 
arrive — Contract held was not a 
contingent contract but an absolute con- 
tract — Failure to deliver goods due ^ 
non-arrival of goods amounts to breach. 
AIR 1949 Bom 356 (359)= ILR (1950) 
Bom 144 (DB). 

(61) Where a party to a validly con- 

cluded contract refuses to carry out the 
work he has agreed to do unless the op- 
posite party agreed to certain other new 
conditions, he commits a breach of con- 
tract. AIR 1958 Andh Pra 533 (540) 


:db). 


(62) A 
contract 
lability 
::ontract 
others. 
App 76 = 


transferee with notice of a 
for sale of shares cannot avoid 
for damages for the breach of 
by transferring the shares to 
AIR 1950 PC 90 (98)= 77 Ina 
ILR (1950) Bom 606. 


(63) Partnership between plaintiff and 

iefendant in textiles dissolved — Deed 
)f dissolution provided that in respect oi 
icences for textile goods plaintiiis 
ihould be entitled to ‘A quota 
Iefendant — Plaintiff applying 

o Export Trade Controller for 
lis quota — Defendant object^, 
iefendant allotted full quota — 

suing defendant for declaration and 
iamages — Defendant held could n^ oe 
nade liable as trustee for plaintiff in 
•espect of plaintiff’s quota after c^o- 
ution of partnership — Defendant, how- 
ever, was liable for breach of com 
;ract. AIR 1950 Mad 289 (292)= ILK 
;i950) Mad 697 (DB). 

(64) Where the conditions of auction 
sale of liquor shop expre^ly Pro™® 
;hat the acceptance of the bid shall oe 
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subject to the confirmation of the Chief 
Commissioner, there will be no complet- 
contract till such confirmation. 
Where, therefore, a bid is withdrawn 
before the assent of the Chief Commis- 
sioner the bidder will not be liable on 
account of any breach of contract. AIR 
1953 Punj 274 (278). 

(65) Agreement to sell goods — Buyer 
alleging local usage demanding quantity 
in excess of standard weight — Seller 
expressing willingness to supply only 
according to standard weight and re- 
fusing buyer s demand for excess — Evi- 
dence adduced by buyer .not establish- 
ing usage claimed by him — Such usage 
also declared to be void under statute 
— Seller has committed no breach of 
contract and hence buyer s suit against 
him for recovery of damages must be 
dismissed. ILR (1964) 14 Raj 799= 1964 
Raj LW 200 (200). 

3. Anticipatory breach of contract. — 

(1) If. one party to a contract repudiates 
it, the other party may either treat the 
repudiation as inoperative, or he may 
treat the repudiation as a wrongful 
putting an end to the contract, and may 
at once bring his action as on a breach 
of it, but he cannot both sue upon the 
breach and also keep the contract open. 
AIR 1926 Mad 118 (119). 

(2) A repudiation of contract, before 

the time for performance arrives, which 
is not accepted by the other .party, the 
contract being kept alive, cannot be 
treated as an anticipatory breach of the 
contract. AIR 1928 Sind 103 (103)= 23 
Sind LR 370 ** AIR 1937 Nag 289 

(293)= ILR (1938J Nag 31. 

(3) When a party to a contract is en- 
titled to cancel the contract by reason 
of the breach by the other, notice of 
cancellation should be given to the other 
party — If no notice is given then the 
breach is condoned and the contract is 
allowed to continue. AIR 1928 Mad 211. 

(4) A breach of contract may take 
place before the time fixed for perform- 
ance of the contract has arrived where 
the promisor had repudiated the con- 
tract — In such an event, the promisee 
may elect to sue him for breach of the 
contract without waiting for the time 
fixed for performance. The exact mea- 
sure of damages upon anticipatory 
breach is in the ordinary case precise- 
ly the same as it would be if the repu- 
diation were not accepted as a breach 
and the injured party brought suit, 
after the time of performance, for non- 
performance at the time set, i.e., though 
the plaintifT sues at once for an anti- 
cipatory breach of the contract his dam- 
ages are to be assessed according to the 
cost of performance, not at the time and 
place of the breach but at the time and 
place set for performance. AIR 1921 Cal 
185 (187, 189)= 48 Cal 427 (DB) •• AIR 


1921 Low Bur 78 (80, 81)= 11 Low Bur 
Rul 182 (DB). (Breach — Repudiation 
— Other party may sue at once or wait 
*ill the due date — Measure of dam- 
ages is the same in both cases, the dif- 
ference between (he contract rate and 
tne market rate on the due date.) *• 
AIR 1917 PC 255 (257). (Jury will take 
into account what the plaintiiT has or 
could have or ought to have done in 
mitigation of his loss.) *'= (1911) 21 Mad 
L Jour 182 (193, 194) (DB) ** 1906 Pun 
Re No. 137. p. 502 (504) ** ILR (1960) 1 
Cal 321 (832). 

[See however AIR 1959 Raj 264 (266) = 
1959 Raj LW 620 (DB). (But where 
the contracts of sale and purchase are 
done on an e.xchange from day to day 
with I'espect to commodities like bullion 
the market value of such contract on the 
date of repudiation is the best basis of 
damages rather than the actual value 
of performance as proved by the 
event.)! 

(5) Lease of dry dock — Dry dock lost 
through lessee’s negligence before end of 
term — Covenant enabling lessor to sue 
for re-delivery on breach . of certain obli- 
gations — Such breach having taken 
place, lessor can sue before end of term, 
for damages for loss of the dock and for 
breach of the covenants — But rent 
cannot be claimed for period subsequent 
to commencement of action. AIR 1919 
PC 85 (89). 

(6) A seller is not to be defeated mere- 
ly by its being shown that after repudia- 
tion by the buyer he had not the goods 
to implement the contract actually in 
his physical possession — He can show 
that he could supply the goods contract- 
ed for either from the open market or 
from any other source and he would be 
entitled to maintain a suit for damages 
for wrongful repudiation. AIR 1926 
Mad 410 (410) (DB). 

(7) Contract to place a part of a ginn- 
ing factory at plaintifT’s disposal for a 
certain period at a fixed rate — Anti- 
cipatory breach committed — Estimate of 
profits is the measure of plaintifT’s lo.ss 
• - Plaintiff need not cut down the loss 
by actually getting his cotton ginned in 
another factory. AIR 1928 PC 200 (202) = 

55 Ind App 299 = 55 Cal 1048 = 24 Nag 
LR 154. 

(8) Contract for manufacture of goods 
according to specifications for sale In 
particular market — Such market lost 
— Order cancelled — Manufacturer 
ceasing to manufacture goods and claim- 
ing damages for breach of contract at 
15 per cent of contract price, which he 
could have earned as profits — Such 
method of calculation, held proper — 
Damages awarded at 7 V 2 per cent, on 
net value of goods. AIR 1945 Mad 291 
(293, 294)= ILR (1946) Mad 192 (DB). 

(9) If defendant commits breach be- 
fore articles to be supplied to him are 
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not finished, damages have to be as- 
sessed on estimate of profits which plain- 
tifT would have made had the contract 
been performed. (1968) 2 Andh LT 326 
(344) (DB). 

4. Compensation and damages. — (11 

The expression compensation is not 
ordinarily used as an equivalent to dam- 
ages. although compensation may, often, 
have to be measured by the same rule as 
damages in an action for a breach. The 
term compensation signifies that which 
is given in recompense, an equivalent 
rendered. Damages, on the other hand, 
constitute the sum of money claimed 
or adjudged to be paid in compensation 
for loss or injury sustained, the value 
estimated in money, of something lost 
or withheld. The term compensation 
etymologically suggests the image of 
balancing one thing against another. Its 
primary signification is equivalence, and 
the secondary, and more common mean- 
ing is, something given or obtained as 
an equivalent. AIR 1923 Cal 507 (511, 
512) (DB) AIR 1956 Hyd 12 (13) = 
ILR (1955) Hyd 718. 

(2) The jurisprudential meaning of the 
word “damages” is that it is nothing 
more than the compensation which the 
Court determines in the circumstances 
of each case for the injury or loss which 
has been sustained by the other party. 
AIR 1956 Punj 174 (176) (DB) ** AIR 
1956 Nag 221 (224)- ILR (1956) Nag 411 
(DB). 

(3) The word “compensation” is used 
in Article 115 of the Limitation Act in 
the same sense as in Section 73, Con- 
tract Act. AIR 1956 Hyd 12 (13)= ILR 
(1955) Hyd 718. 

(3-A) Word ••compensation” includes 
money due under contract for its breach. 
AIR 1970 All 206 (210)= 1969 All LJ 
718 (FB). 

(4) The word “compensation” in Sec- 
tion 19, Specific Relief Act, 1877, should 
be understood in the sense of damages 
contemplated in Section 73, Contract 
Act. AIR 1955 Nag 38 (40)= ILR (1955) 
Nag 538 (DB). 

(5) A right to indemnity is given by 
the original contract whereas a right to 
damages arises in consequence of the 
breach of that contract. AIR 1928 Mad 
43 (44). 

(6) Inasmuch as a breach of contract 
does not result in any existing obliga- 
tion on the part of the person who com- 
mits the breach, the right to recover 
damages is not an actionable claim and 
cannot be assigned. AIR 1954 Bom 423 
(425)= ILR (1954) Bom 739. 

(7) A party does not get damages or 
compensation by reason of any existing 
obligation on the part of the person 
who has committed the breach. He gets 
compensation as a result of the fiat of 


the C^urt. Therefore, no liability arises 
till tne Court has determined that the 
party complaining of the breach is en- 
titled to damages. AIR 1954 Bom 423 
(425. 4261= ILR (1954) Bom 739. 

5. Measure of damages.— i (1) It is not 
general intention of the law, that in giv- 
ing damages for breach of contract, the 
party complaining should, so far as it 
can be done by money, be placed in the^ 
same position as he would have been 
in, if the contract had been performed. 
The rule, which prescribes as a mea- 
sure of damage the difference in market 
prices at the respective times, is merely 
designed to apply this principle and it 
generally secures a complete indemnity 
to the purchaser, AIR 1947 Sind 22 
(24»= ILR (1946) Kar 296 (DB) AIR 
1941 Sind 146 (150) ** AIR 1922 Pat 
79 (82) (DB) AIR 1956 Trav-Co 49 
(50). (But this principle is only theore- 
tically true for in practice it is 
almost certain that it is impossible to 
restore the party who has suffered by 
the breach of contract to status quo 
ante.) AIR 1956 Nag 221 (224)= ILR 
(1956) Nag 411 (DB) ** AIR 1962 SC 366 
(389)= (1962) 1 SCR 653 ♦* AIR 1965 
Pat 179 (183)= 1965 BLJR 679 (DB) ** 
AIR 1960 Cal 270 (278) (DB). 


(2) Section 73 is merely declaratory 
of the common law as to damages. AIR 
1957 Ker 3 (6)= ILR (1957) Ker 13 (DB). 

(3) It is well settled that Courts will 

give damages for breach of contract 
only by way of compensation for loss 
suffered and not by way of punishment. 
AIR 1958 Andh Pra 633 (541) (DB) ** 
AIR 1963 Madh Pra 242 (245) = 1963 

MPLJ 307 (DB). 

(4) Amount of Rs. 1000/-, in the 
shape of Post Office Saving Bank Pass 
Book, given as security for faithful pw- 
formance of contract — Amount 

able to satisfy any damages s^ered by 
the other party (Madras State) in ae- 
fault of faithful performance of contract 
— State not entitled to forfeit amount 
even if no damage is suffered. (1968) 2 
Mad LJ 359 (361, 362)= 81 Mad Lw 
407. 

(5) Minimum charge payable undw 
an agreement for supply of electriciV 
is not a penalty for breach of contracp 

to consume a stated amount of 
city — The charge is for keeping wie 
energy available to the consumer -- 
The levy is legal. (1969) 1 Mad LJ 69 
(73. 76) = ILR (1968) 2 Mad 553. 

(6) Under the terms of Sec. 73 the 
compensation is only for the loss actual- 
ly suffered and such compensation is not 
to be given for any remote or indirect 
loss or damage sustained by re^on of 
the breach of the contract - The sec- 
tion does not give any cause of artion 
unless and until the daniage is ac^a 
ly suffered. AIR 1946 Pat 263 ( 267) (DB). 
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AIR 1936 Pat 393 (39-J. 395)= 13 

Pat 394 (DB) AIR 1965 SC 1981 (1984, 
1985)= (1966) 1 SeWR 7 ** AIR 1963 
Pat 179 (181)= 1965 BLJR 679 (DB) 
AIR 1959 Andh Pra 551 {556) (DB) 

1950 Andh I,T 930 (931). 

(7) The amount of damages to be 
awarded can never exceed the loss ac- 
tually sulTered by the claimant or. 
which he is likely to sulVer, provided 
that his acts are lawful and not con. 
trary to the law. rules or byc-Iaws duly 
enacted. Thus, where the plaintilV gave 
on hire his Ghumti. a temporary wooden 
structure, after placing it on a public 
road or land in contravention of the 
municipal law and the bye-laws and the 
municipal Board i*emoved the Ghumti 
and misappropriated it and the piaintilT 
did not possess any land on which the 
Ghumti, if placed, could fetch any in- 
come : Held that the income derived 
by the plaintiir by giving the Ghumti 
on hire was unlawful and he could not 
claim the amount by way of damages. 
AIR 1956 Bhopal 65 (65). 

(8) The quantum of damages is not a 
part of the cause of action. It is a 
matter to be ascertained by the Court 
according to well laid down principles 
of law. AIR 1951 SC 144 (151)= 1930 
SCR 979. 

(9) Damages for breach of contract 
are intended to recompense the plaintilV 
for the pecuniary loss that he has sus- 
tained and do not depend upon the gain 
that the other party might have made. 
AIR 1950 Mad 289 (293)= ILR (1950) 
Mad 697 (DB). 

(10) Contractor prevented from e.xecul- 
ing work — Damages payable to the 
contractor, may be fixed at estimated 
profits after making allowance on ac- 
count of release from responsibility to 
execute the work. (1966) 1 Mys LJ 33 
(36)= (1966) 5 Law Rep 773. 

(11) Under this section damages are 
to be awarded as compensation for any 
loss or damage arising naturally in the 
usual course of things from the breach 
of contract. AIR 1937 Nag 243 (245) = 
ILR (1938) Nag 283 (DB) ** AIR 1956 
Cal 41 (44) (DB) •* AIR 1965 SC 1981 
(1984, 1985)= (1966) 1 SCWR 7. 

(12) On breach of contract the party 
guilty of the breach must pay the injur- 
ed person such damages as may accrue 
within a reasonable time. AIR 1917 
Pat 178 (181) (DB) AIR 1956 Pat 441 
(444). 

(13) The rules applicable for deter- 
mining the amount of damages for the 
breach of a contract to perform a speci- 
fied work is that the damages are 
to be assessed at the pecuniary amount 
of the difference between the state of 
the plaintilV upon the breach of the con- 
tract and what it would have been if 


the coiitract had been performed and 
not the sum which it would cost to per- 
form the contract though in particular 
case.s the result of eilher mode of cal- 
culation may be the same. AIR 19.36 
Andh Pra 533 (540). 

(14i In awarding dLimages it is an 
ordinary rule that change of circum- 
stances may be taken into consideration. 
AIR 1928 Bom 427 (430)= 52 Bom 033 
(DB). 

(15) The measure of damages varies 
according to. not only the lime at which 
breach is brought, but the special cir- 
cumstances of the particular case. AIR 
1956 Cal 41 (44) (DB). 

(16) Where the parties have them- 
selves fixed the value of their right, 
that amount is a proper measure of 
damages sustained bv a party. AIR 
1915 All 40 (41). 

(17) The mortgagee is entitled to dam- 
ages on account of failure of the debtor 
to pay the debt at the stipulated time 
and that the measure of damages prima 
facie should be the same as the rate 
of interest agreed upon, though the 
Court has discretion to reduce this rate 
if it is found to be unusual. AIR 1922 
Lah 254 (257)= 3 Lah 200 (FB) * == (1929) 
115 Ind Cas 26 (29) (DB) (Lah). 

(18) The amount due on a debt or for 
damages for breach of contract or in 
tort is to be determined according to 
ihe rale, prevailing at the date when 
Ihe cause of action arises. Where, 
therefore, no time for repayment of a 
grain loan is fixed in the bond the debt 
is payable on demand and the grain 
must be valued at the rate prevailing 
on date of bond. AIR 1928 Lah 949 (951' 
(DB). 

(19i The rate of exchange prevailing 
on the date of judgment is not the rale 
applicable in a suit for damages. AIR 
1921 Cal 239 (240)= 48 Cal 886 

(20) On the breach of a contract by 
defendants to transfer their business, in- 
cluding stock and outstandings, plain- 
tills would be entitled to recover com- 
]}ensation under this section for loss or 
damage which resulted to them from 
their having been prevented from mak- 
ing profit which would have accrued to 
them if defendants had fulfilled their 
promise and plaintiffs had fulfilled 
1 heirs. 1889 Pun Re No. 20, p. 64 (67) 
(DB). 

(21) Promi.se of a share in partnership 
— Breach — Measure of damages is the 
difference between value of plaintiff’s 
estate after breach of promise and its 
value if there had been no breach. AIR 
1915 Lah 243 (244)= 1915 Pun Re No. 64 
(DB). 

(22) Where the suit is one for dam- 
ages for breach of a partnership con- 
tract the deatli of one partner subse- 
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quent to suit does not ailect the measure 

of damages. AIR 1916 Mad 926 (927) 

(DB). 

(23) Building contract — Contractor 
contracting to build up building accord- 
ing to plan and of particular kind — 
Building owner appointing supervising 
engineer — Collusion between contrac- 
tor and engineer — Building, when 
nearly complete found very defective as 
to necessitate its pulling down — Pass- 
ing of running bills by engineer does not 
preclude owner from challenging work 
done — Measure of damages is amount 
that would be required for constructing 
the building agreed for. AIR 1941 Nag 
111 (112, 113, 114. 116) (DB). 

(24) Wrongful termination of contract 
fur manufacture of steel bins — Measure 
of damages in respect of finished bins 
would be dilTerence between contract 
price and market price of such goods at 
time when contract is broken and in 
respect of unfinished bins would be 
did'erence between contract price on 
one hand and cost of labour and mate- 
rial required for manufacture of com- 
ponent parts of unfinished bins on the 
other — In absence of market at place 
of delivery, market price of nearest 
piace or price prevailing in controlling 
market is to be considered. (Per Rama- 
swami. J.) AIR 1967 SC 378 = (1967) 
1 SCR 633. 

(25) Where a person ))urchases shares 
on a fraudulent representation of 
another person, in the absence of any 
special circumstances the measure of 
damages cannot be the amount of the 
loss ultimately sustained by the repre- 
sentee. It can only be for the difference 
between the price, which he paid and 
the price which he would have receiv- 
ed if he had resold the shares in the 
market forthwith after the purchase 
provided of course that there was a fair 
market then. ^ Ordinarily, the market 
rate of the shares on the date when 
fraud was practised would represent 
their real price in the absence of any 
other circumstances. If, however, the 
market was vitiated or was in a state 
of flux or panic in consequence of the 
very fact that was fraudulently conceal- 
ed, then the real value of the shares 
has to be determined on a considera- 
tion of a variety of circumstances ais- 
closed by the evidence led by the par- 
ties. AIR 1953 SC 235 (238)= 1953 SCR 
789. 

(26) Contract providing measure of 
liquidated damages consisting of (1) dif- 
ference between contract price and 
market price on date of default, (2) cer- 
tain additional amount above that — 
Breach of contract — Award of maxi- 
mum amount named in contract ^s 
damages is not inconsistent with S. 73. 


AIR 1959 SC 1357 (1362)= (1960) 1 SCR 
569. 

(27) Contract for sale of shares — 
Breach — Seller holding on to the 
shares after breach cannot recover dif- 
ference below market price from pur- 
chaser. AIR 1915 SC 48 U9)= 43 Ind 
App 6=35 43 Cal 493 =a 8 l^w Bur Rul 
343. 


(28) In cases, where the elements of 
fraud, oppression, malice or the like are 
found, the law does not confine its re- 
medy to the payment of compensa- 
tion merely proportionate to any pecu- 
niary loss actually suffered by the in- 
jured person — It can grant vindictive 
or exemplary damages by way of 
punishment to the wrong-doer. AIR 
1942 Cal 493 (495) (DB) ** AIR 1933 Cal 
706 (708)= 60 Cal 918. (Charge of fraud 
against businessman — Exemplary dam- 
ages may be allowed.) 

1 29 1 A contract of hiring of machi- 
nery gave the right to the owners of 
the machinery even after the hiring has 
been terminated to claim damages in 
addition to the arrears of rent due on 
the date of the termination of 
the hiring for breach of the agreement. 
The plaintiff, the owner, claimed rent 
up to the date of the plaint and there- 
after up to date of decree : Held that, 
the agreement between the parties was 
a hiring agreement with an option to 
purchase and that the proper basis for 
the assessment of damages for use of 
the machinery not delivered up to the 
owner in pursuance of a demand was 
the amount of the hire agreed upon in 
the agreement. AIR 1935 Mad 603 (605) 
(DB). 


(30) Where the plaintiff gets the work 
done by another the measure of com- 
pensation is the increased cost of work 
on account of the work so done. AIR 
1958 Andh Pra 533 (540).. 

(31) Where there has been a breach 
of contract which was to run for sev^ 
ral years, and as a result of the breach 
the plaintiff claims damages, the 

to claim damages accrues on the 
of the breach though, in determini^ 
the amount, the Courts have to make 
an estimate of likely damage suffered 
by the plaintiff for the early termina- 
tion of the contract and anticipate ^ 
best as they can what damages aw 
likely to be. ILR (1954). 2 All 531 (553, 
554) (DB). 

(32) A plaintiff cannot be allowed ^ 
accumulate damages by his own inac- 
tion. AIR 1956 Raj 137 (139)= ILR (1956) 
6 Raj 522 (DB). 

(33) According to Illustration (n) to 
Section 73, the law in India in conson- 
ance with the rule of English law does 
not regard collateral or consequent^ 
damage arising from delay In the re- 
ceipt of money. This principle has oe 
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come settled though it is anomalous. 

AIR 1956 Trav-Co 49 (50). 

(34) An appellate Court should as a 
rule be reluctant to interfere with the 
finding of the trial Court on the 
amount of damages to be awarded in a 
particular case. AIR 1955 Pat 215 
(222)= 32 Pat 662 (DB). 

6. Sale of goods — Measure of dam- 
ages. — ( 1 ) The law as to damages on 

forward contracts may be summed up as 
follows: (1) Damages to be assessed 
with reference to the date fixed for 
delivery. (2) If that date is in future, 
the Court must estimate rate as best it 
can and it matters not that the esti- 
mate is to the great extent speculative. 

(3) If the plaintiff has rescinded the 
contract and the defendant proves that 
after rescission plaintiff has made fresh 
contract at better rates or that acting rea- 
sonably and as prudent man he might 
have made such contract this will be 
considered ground for abatement of 
damages. (4) If plaintiff after rescis- 
sion makes fresh contract, he does so at 
his own risk and if he gets worse rate, 
he cannot make use of that for pur- 
pose of enhancing his damages. (1912' 6 
Sind LR 187 (191'. 

(2) Section 56 of the Sale of Goods 
Act 1930 does not provide as to how dam- 
ages are to be measured. There 
fore, the damages are to be measured 
in accordance with the principles laid 
down in Section 73 Contract Act. ILR 
(19541 4 Raj 778 (786, 787) (DB) ** AIR 
1960 Pat 87 (98). 

(3) In an action for non-delivery or 

non-acceptance of goods under a con- 
tract of sale, the law does not take into 
account in estimating damages anything 
that is accidental as between the plain- 
tiff and the defendant: as for instance 
an intermediate contract entered into 
with a third party for the purchase or 

sale of goods. AIR 1922 PC 178 (180) = 

48 Ind App 173= 43 All 257 ** AIR 
1921 Sind 98 (98, 99)= 15 Sind LR 214. 
(Loss sustained by either party through 
his breach of contract with a third 
party cannot be recovered unless the 
other party is aware of it.) ** AIR 1917 
Low Bur 161 (162). (Profits which the 
plaintiff would have made out of 
another contract if the defendant had 
fulfilled his contract, can be recovered 
only if the defendant knew about it 
at the time of making the contract.) 

(4) Where In the case of a c. i. f. con- 
tract, the buyer fails to accept the drafts 
and cannot be made to pay the price 
the sellers are only entitled to the dif- 
ference between the contract price and 
the price of the goods on the date of the 
breach. AIR 1932 Sind 9 (15)= 26 Sind 
LR 167 ** AIR 1921 Low Bur 75 (78) = 
11 Low Bur Rul 141 (DB). 


(5) Goods sold under a C. I. F. con- 
tract pass to buyer on shipment by 
seller and the latter is not liable for 
subsequent damage. AIR 1917 Sind 36 
(371= 10 Sind LR 118. 

(6) In the case of breach of contract 
of sale of goods on c. i. f. terms the 
amount of damage would be the differ- 
ence between the contract price and the 
market price on the date of the breach. 
Where the sellers failed to tender the 
c. i. f. documents to the buyer and them- 
selves cleared the goods, the breach oc- 
curred on the date on which the sellers 
cleared the good.s as there could have 
been no tender of those documents after 
that date and not on the date on which 
the sellers, after clearing the goods, had 
shipped them to Calcutta in implemen- 
tation of a different contract. 

Unless there was evidence placed be- 
fore the Court by the plaintiiT as re- 
gard.'? the market price at the relevant 
dates, there cannot be a decree for dam- 
ages against the defendants. AIR 1958 
Mad 43 (52) = ILR (1957) Mad 1108 
(DB). 

(7) The principle, by which Courts are 
guided in awarding damages in resti- 
tutio in integrum, and exact cost of 
enecting a complete restitutio in inte- 
ginim, is difference between original 
contract rate and that at which vendor 
can sell to fresh purchaser goods of 
same quantity and quality and of same 
shipment. Election to take advantage 
of repudiation of a contract goes only 
to question of breach. Damages must 
be estimated by difference between con- 
tract price and market price at day or 
days appointed for performance, and 
not at time of breach. AIR 1914 Sind 
53 (58)= 3 Sind LR 95 (DB). 

(8» The market rate prevailing on the 
date of delivery fixed in the contract 
should afford the basis of ascertaining 
the damages. AIR 1958 Andh Pra 427 
435) (DB) ** AIR 1966 SC 395 (400) = 
1966) 1 SCR 580 *♦ AIR 1964 Bom 76 
811= 65 Bom LR 516 (DB). (Where 

damages are awarded on any other 
footing, it is necessary to explain the 
circumstances why the criteria of mar- 
ket rate was not applicable to the facts 
of that case.) ** AIR 1960 Cal 590 (592) 
(DB). 

(9) It may be that in ascertaining the 
damages with reference to the market 
I>rice on the date of delivery the Court 
may be ascertaining them without refer- 
ence to the fall or rise in the market 
since the date of the contract. But this 
consideration can have no relevance to 
the principle on which damages are ■ 
awarded. AIR 1956 Nag 221 (224)= ILR 
(1956) Nag 411 (DB). 

(10) Where the property has not pass- 
ed in the goods, the seller’s only remedy 
for a breach of contract to accept and 



780 [S 73 N 6] 


[Tile Indian] Contract Act; 1872 


Section 73 — Note 6 (contd.) 
pay for the goods is as a general rule, 
a suit for damages, and the measure of 
damages for such breach is the differ- 
ence between the contract price and the 
market price when the contract is 
broiten. that is. on the due date which 
is the last day on which the delivery 
can be made. (192-1) 6 Lah L Jour 415 
(416, 4171 (DB) AIR 19-14 Nag 279 

(279)^- iLIl (1944) Nag 749 AIR 1943 
Nag 210 (210)= ILR (1943) Nag 772 
AIR 1936 Ail 514 (516) AIR 1928 Lah 
8o4 (837) (DB) AIR 1927 Sind 49 

152) = 19 Sind LR -11 ■ == AIR 1926 Mad 
1021 (1023) (DB) AIR 1924 Bom 

390 (391) (DB! AIR 1923 Bom 75 (76. 
77) AIR 1917 Low Bur 103 (104) •=* 
AIR 1915 Sind 17 (20) * AIR 1914 Mad 

573 (571. 576;= 37 Mad 412 (DB) ** 

1910 Pun LR No. 2. p. 4 (6) (1876) 1 

Cal 204 (273) (DB) * ■= AIR 1958 Bom 
291 (295)= ILR (1958) Bom 775 (DB) 
AIR 1957 Puni 90 (91) (DB) AIR 1956 
Pat 441 (444) AIR 1955 Andhra 148 
(152) (DB) - AIR 1955 Ra.i 70 (75)== 
ILR (1954) 4 Raj 705 (DB). (In such cases, 
the dictates ot law are reasonably met 
by proving the loss with reasonable ap- 
proximation to the date of breach.) 

ILR (1954) 4 Ra.i 773 (785) (DB) AIR 
1952 Cal 4-10 (442) (DB). (Unless the 
parties have agreed upon an extension 
of the due date, damages cannot be 
awarded on the basis of the rate prevail- 
ing on a later date.) AIR 1952 Nag 
32 (34)=ILR (1952) Nag 125 AIR 1952 
Punj 234 (236) AIR 1951 Madh B 103 
(104) AIR 1968 SC 741 (744) = (1968) 
2 SCR 239 ILR (1965) 2 All 343 (354) 
='■* AIR 1963 Ker 13 (15) = ILR (1962) 

2 Ker 319 (DB). 

(11) Where the buyer obtained deli- 
very of goods by fraud from Railway 
administration without complying with 
condition under contract as to payment 
of part of the price, the seller was en- 
titled to the full contract price irrespec- 
tive of market price on the date 
of conversion. AIR 1964 Ker 135 
(138)= 1963 Ker LT 741 (DB). 

(12) In assessing damages for breach 
of contract for sale of goods, price ruil- 
ing on the date on which contract was 
finally cancelled is the criterion and npt 
that prevailing on any previous date. 
AIR 1916 Mad 830 (832) (DB) AIR 
1939 Rang 139 (141) = 1939 Rang LR 622 

AIR 1935 Nag 111 (112)= 31 Nag 

LR 250 AIR 1963 Cal 510 (513). 

(13) Damages for breach of contract 
to sell, calculated at market rate pre- 
vailing on date of breach — No date for 
delivery is fixed — Notice of non-ac- 
ceptance is given after certain date -- 
Difference between market rate prevail- 
ing On that date and contract rate is 
the amount of damages. AIR 1917 All 433 
(433, 434). 


(14) It is open to the parties 'to ex- 
clude any of the terms or conditions 
vvhich the law attaches to the contracts 
of sale and create for themselves any 
special rights and obligations that they 
PxCase, such as providing their own 
measure of damages in case of breach 
of contract. AIR 1958 Bom 291 (295) = 
ILR (19581 Bom 775 (DB). 

(15) Goods refused by buyer —.Resale 

after notice — Seller is entitled to con- 
tract price minus resale price. AIR 1927 
Mad 380 (882) *♦ AIR 1917 Bom 234 (235) 
(DB) ** AIR 1956 All 721 (723) (DB) ** 
AIR 1968 Delhi 233 (237)= (1967) 69 

Pun LR (D) 419 (DB). 

[But see AIR 1949 Nag 199 (201) = 
ILR (1948) Nag 867 (DB). (Plaintiff 
held entitled to difference between con- 
tract price and rate prevailing on date 
of delivery.)] 

(16) Breach of F. O. R. contract — 
Goods resold — Seller could not be al- 
lowed demurrage charges and commis- 
sion and brokerage paid on resale. AIR 
1959 AP 30 (36). 

(17) Where it is the duty of the. seller 
to give notice of re-sale, and he does not 
give such notice, he is not entitled to 
recover any damages whatever. AIR 
1957 Mad 228 (234) (DB). 

(18) On information sent by B at S, 
A from C wired to B to purchase certain 
quantity of mahua seeds and despatch 
it to C at the “bilty cut” rate quoted 
by.B which was higher than the normal 
market rate and meant “with the way 
bill made out”. B made the purchase 
at S and sent 2 wagons charging the 
"bilty cut” rate. B, however could not 
secure third wagon for 14 months 
during which the seeds were lying with 
B in his godown and deteriorated. 
After notice, to A, B auctioned the 
stock and sued A for the difference as 
damages. Meld, that the property in 
the goods not having passed to A, he 
was not liable for any damages. AIR 
1952 Vindh Fra: 62 (64). 

(19) Where the buyer takas^ the'’deli- 
very not on the day fixed for delivery 
but on a subsequent day and there -Is 
shortage in delivery, the seller is liable 
in damages for 'the difference betwwn 
contract rate and market rate on the 
day, fixed for delivery and notion the 
market rate on a day other than tl^ 
day fixed for delivery. AIR 1922 Low 
Bur 1 (1). 

(20) Breach of contract to purch^e 
property — Damages though, fixed by 
parties may be awarded according to 
difference between contract price 
value of property. AIR 1919 Mad 411 

(412) (DB). 

(21) The measure of damages for 
breach of contract to sell goods is the 
sum by which the contract price lalls 
short of the price at which the pur- 
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chasers might have obtained goods of 
Quality at the time and place where 
they should have been delivered. AIR 
1927 Lah 909 (911) AIR 1923 Lah 
117 (119) (DB) AIR 1919 Mad 1053 

(1055)=-= 41 Mad 709 (DB) =-=* (1909) 5 
Mad L Tim 215 (216) AIR 1957 Madh 
B 190 (192) AIR 1951 Madh B 103 
(104) AIR 1964 Pat 250 (253)= 1963 

BLJR 426 (DB). 

(22) In absence of evidence that some 
other market rate prevailed, the price 
ijt which vendee actually purchased the 
goods during the period at the place 
where goods, by a previous agreement 
were agreed to be supplied should be 
taken as market price. AIR 1964 Pat 250 
(253)= 1963 BLJR 426 (DB). 

(23) In a suit for damages for breach 
of a contract for sale of goods it is not 
necessary for the plaintilT to prove that 
he purchased the goods from otlier 
sources at a price exceeding the contract 
price and sustained a loss. AIK 1957 
Madh B 190 (192). 

(24) When goods delivered under con- 
tract of sale of goods by sample were 
all not equal to sample, measure of dam- 
ages recoverable by purchaser is 
difference between market rates of 
goods delivered and those contracted to 
be delivered on date of delivery. 1913 
Mad WN 772 (773, 774) ** (1908) 2 Sind 
LR 7 (10) (DB). 

rSee also ILR (1958) 2 Cal 441 (449).] 

(25) A asked for rates of goods of 
firm B. B, supplied A with i*atcs. 
whereupon A orders for despatch of 
goods. B again sent to A list of same 
rates but on next diy B sent telegram 
quoting different rates. A sued B for 
damages. Held, that contract was com- 
plete when A accepted rates and gave 
orders for goods, measure of damages 
being price prevailing in A*s city on the 
day of delivery and the contract rate plus 
cost of freight. AIR 1920 Cal 426 (428) 
(DB). 

(26) Agent selling his own goods to 
principal — Profit made by such act of 
the agent — Measure of damages is dif- 
ference between contract rate and mar- 
ket rate at time of delivery. AIR 1934 
Bom 86 (C7. 88) (DB). 

(27) Vendor informs the purchaser be- 
fore hand of his inability to give deli- 
very at the time fixed by contract — 
The purchaser does not rescind the con- 
tract — The measure of damages is the 
difference between the contract price 
and the .higher price the goods bear on 
the last day appointed for fufilment 
of the contract. (1903) 30 Cal 477 (480) 
•* AIR 1933 Rang 25 (26). 

(28) Where the contract does not pro- 
vide what damages should be paid in 
the* event of a breach it is not open to 
read a term into the contract that the 


plaintill agreed to receive only the dam- 
ages representing the profits that he 
might have secured in accordance with 
certain scheme. What has to be deter- 
mined under the terms of Section 73 is 
the market rate of the goods prevailing 
on the date of the breach. ILU (1956) 
Andhra 502 (512) (DB). 

(29) Contract — Damages — Plaintilf. 
asKing defendant, their agent to reship 
gocids delivered for sale in foreign 
country — Defendant not carrying out 
his instructions — Plaintill s remedy is 
relief by way of damages according to 
market rate in tJiat country {in date of 
refusal. AIR 1933 Sind 247 i250.) (DBh 

1 30) V\'here in a contract for sale of 
goods, the goods m-e delivered late, the 
measure of damages is the difference 
between the market ijrice on the due 
date of delivery and on the day of ac- 
tual delivery, as given by illustration (ei 
to Section 73. But this test is subject 
to the main section that the purchaser 
niust prove loss or damage caused to 
him. Wliere. however the purchaser 
sells the goods after the late delivery, 
the mere difference in price on the rele- 
vant dates is not sullicient to establish 
the loss. The measure of loss in such 
a case is the difference between the 
market price on the due date and the 
price actually obtained by sale of the 
goods. Where the fact of sale is esta- 
blished but the sale price is not proved, 
the purchaser is not entitled to any 
damages. AIR 1951 Pat 219 (221) (DB). 

(31) Where custom duly is payable by 
the buyer it should be added to the con- 
tract price in assessing damages even 
when goods are not delivered. AIR 1924 
Sind 3« (40)= 17 Sind LR 236 (DB). 

(32) Method of assessing damages in 
case of a broach of contract to supply 
future goods is to ascertain the quan- 
tity. to ascertain the price at which, the 
same might have been fairly sold in 
the market during the season to wnich 
the contract relates, deducting from 
such price the ordinary charges of pro- 
ducing and selling the goods in ques- 
tion and in no case the amount award- 
ed should exceed the amount of liqui- 
dated damages fixed by the parties. 
AIR 1923 All 199 (201). 

(33) A contracts to sell goods to M — 
M contracts to sell them to C — Subse- 
quent agreement that A shall deliver to 
C direct — Failure to take delivery - — 
Measure of damages is the difference 
between the price to be paid to M and 
that to be paid to A. AIR 1920 Bom 
346 (347) (DB). 

(34) The usual practice in produce 
markets is that where there is a chain 
of sellers and buyers, the damages as 
ascertained between the last buyer and 
seller would probably without further 
litigation form the measure of the dam- 
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ages to be recovered all along the chain 

AIR 1925 PC 161 (163) = ILR 49 Mad 1. 

(35) In ascertaining market value on 
a particular day for assessing damages 
value created for special purposes is 
irrelevant and it is for this reason that 
prices ci’eated by Bulls and Bears are 
of no use. (1902) 26 Bom 235 (239) (DB). 

i36) When a contract of sale does not 
provide a penalty., the right of the seller 
to damages, on the failure of the buyer 
to complete payment, will arise under 
Section 73 or Section 75. Contract Act. 
and is something quite independent of 
the amount of any part payment made. 
Aia 1942 Sind 37 (39)= ILR (1941) Kar 
495 (DB). 

(37) Wliere a purchaser delays to take 
delivery of goods resulting in the 
deterioration of goods even though the 
property in the goods did not pass to 
him. he has to compensate the seller 
under Section 73 for any loss occasioned 
by the delay. AIR 1916 Sind 86 OH- 
IO Sind LR 14. 

(38) On breach by purchaser, resale 
must be held within reasonable time. 
Measure of damages is difference be- 
tween contract price and realization on 
resale with costs and expenses. This 
criterion is not applicable when resale 
is unduly delayed, in which case basis 
is difference between contract price and 
price on day of breach. AIR 1935 Lah 
593 (595)= 16 Lah 358 (DB) •* AIR 1945 
Lah 35 (42)= ILR (1944) Lah 578 (DB). 
(But if purchaser agrees to harsh terms 
Court cannot relieve him on equitable 
grounds.) 

(39) Goods not appropriated — Resale, 
power of. in contract — Measure of dam- 
ages — Held, that, as the goods had not 
been ascertained or even appropriated 
for purposes of agreement they did not 
come within the power of resale as 
framed and the resale was inoperative 
as a method of mea.suring damages. 
(1912) 39 Cal 568 (579, 580, 581) (DB) *• 
AIR 1968 SC 741 (744)= (1968) 2 SCR 
239. 

(40) Goods sold — Time for delivery 
not fixed — Buyer notifying seller that 
he would not accept delivery after a 
certain date — Held, contract must be 
deemed to have subsisted till that date 
and the damages are to be calculated at 
the difference in the market rates of 
that date and the date of contract. AIR 
1917 All 433 (433, 434). 

(41) Contract providing penalty for 
failure to accept draft or making pay- 
ment at maturity and not for failure 
to take delivery of goods — Failure to 
take delivery of goods on intimation of 
arrival — Seller can claim difference 
bet’veen contract price and that on date 
of default. AIR 1928 Lah 817 (818) (DB) 

AIR 1930 Lah 389 (391) (DB). 


(42) Sale of goods — Price paid at time 
of purchase — Failure by vendor to 
deliver goods entitles purchaser to re- 
cover purchase money with interest 
from the date it was paid and also to 
usual damages. AIR 1944 Bom 21 (23) 
*■* AIR 1962 Pat 155 (158)= 1962 BL.TR 
225 (DB). 

(43) Time extended for delivery but 
not fixed — Vendors must deliver only 
within reasonable time — In that case 
vendees cannot refuse to take delivery 

— Vendors cannot sue for price but can 
claim damages represented by market 
rates. AIR 1924 Bom 325 (326. 329) = 
4C Bom 374 (DB). 

(44) Merchant buying goods in Japan, 
and desirous of paying in rupees, enter- 
ing into contract with Bank — Pur- 
chases of yen to be during specified 
periods at fixed rate — Bank covering 
itself by yen purchased against yen sold 

— Importer failing to pay bills by pur- 
chase of yen commits breach - - Measure 
of damages is difference between con- 
tract rate and buying rate of yen to be 
purchased against yen sold. AIR 1936 
Rang 269 (271) (DB). 

(45) Contract to deliver goods by in- 
stalments — Seller repudiating before 
due date — Damages are the difference 
between contract price and market price 
at dates of delivery though last 
date has not elapsed at the time of ac- 
tion but the seller can show in mitiga- 
tion that in the interval the buyer 
could have obtained a new contract on 
better terms. AIR 1917 Cal 721 (724) =• 
43 Cal 305 (FB) ILR (1960) 1 Cal 821 
(832). 

(46) Contract for sale of goods — 
Goods to be delivered on arrival 
Damages for non-delivery will be with 
regard to dates of actual arrival of 
goods and not the date when the goods 
were expected. AIR 1927 Lah 648 (649) 
(DB). 

(47) Where the goods are specially 
made to order but are not marketable 
the measure of damages is the price 
of the goods. AIR 1931 Lah 742 (744) = 
13 Lah 386 (DB). 

(48) In the case of breach of contract 
of sale of goods if there was ah avail- 
able market for the goods at the date of 
breach, the damages must be based on 
the difference between that market price 
and the contract price; a contract of 
re-sale becomes immaterial, because ii 
there was a market, the law presumes 
that the buyer can minimise his dam- 
ages by procuring substituted goods in 
the market so that he is thiM in me 
same position, apart from the different 
in price, as if the seller 

default. AIR 1932 PC 196 (WJ)= 59 lod 
App 398= 11 Pat 600 ** (1964) 1 Ker 
LR 94 (95). (Market value as at clu- 
ing transaction of the day is to be 
taken.) •* AIR 1961 Pat 107 (110) •• ILR 
(1960) Mys 1079 (1088) (DB). 
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(49) Where there is no available mar- 
Ket and there are difficulties in assess- 
ing the damages on the ordinary 
footing the Court must do its best to 
award such damages as will put the 
seller in the same position in which he 
would have been if the contract hod 
been performed. (1950) 85 Cal L Jour 
164 (174) ** AIR 1952 Punj 234 (236) ** 
AIR 1964 Pat 107 ( 111 ) •• AIR 1960 Cal 
590 (592) (DB). 

(50) Where for .calculating damages 
for breach of contract to supply goods 
the market price on the date of the breach 
is not available as no transaction took 
place on that date the rate that was 
prevalent just before and just after that 
date can be taken into consideration. 
AIR 1954 Orissa 254 (254) (DB) ** AIR 
1961 Pat 107 (110). (AIR 1952 Cal 441. 
Diss. from.) 

(51) Contract to purchase Pakistan 
~ Breach of — Award of damages 

according to rates prevailing in Calcutta 
Market held propei — Export price fix- 
ed by Pakistan Government need not be 
taken into consideration in adjudicating 
damages. AIR 1968 SC 522 (528)= (1968) 
X SCR 821. 

(52) Defendant contracting to deliver 
goods at a particular place and not 
aware that goods were delivered by de- 
fendant's agent to railway for transit — 
Contract cannot be avoided for common 
mistake — Defendant refusing to hand 
over railway receipt but selling the 
goods — Damages should be calculated 
as On the date of refusal to hand over 
railway receipt. AIR 1927 Bom 514 (515. 
516) (DB). 

(53) Goods sent by railway in pursu- 
ance of contract for sale of black-gingel- 
ly — Repudiation of contract before 
delivery — For assessing damages for 
ncn-acceptance of goods the time was 
the date when the buyer finally refused 
to take delivery. AIR 1959 Andh Pra 
30 (3.5). 

(54) Where the term of the plaintiiV's 
contract, with defendants, regarding 
delivery, was subsequently varied and 
there was to be no delivery to defend- 
ants, there could not be a breach of con- 
tract on part of defendants by reason of 
their not taking delivery. Correct mea- 
sure of damages would be such as would 
put plalntilTs in same position as if 
their contract with defendants as varied 
had been carried out. AIR 1920 Bom 
.346 (347) (DB). 

(55) PlaintilT ordering goods through 
defendants but failing to pay the draft 
on due date — Defendants doing so and 
taking delivery of goods — PlaintilT on 
tendering value entitled to goods — Re- 
fusal by defendants — The plaintilT was 
entitled to damages, namely the differ- 
ence between the market value of the 


goods on the day on which he sent the 
cheque* and the amount due by him on 
the draft. (1921) 23 Bom LR 1108 

(o6i Wlicre property contracted to be 
sold to plaintiJl is sold by owner to 
another, the measure of damages in a 
suit for damages on breach of contract 
.s the difference between actual price 
and contracted price. AIR (927 Lnh 252 
(2.55) (DB). 

(57) Credit and debit entries in 
buyer's accounts, as goods were left 
with seller — Subsequent pledge by 
buyer — Buyer's suit for account — The 
contract being unenforceable both en- 
tries cancel each other — If debit entry 
represents damages for conversion, 
value of goods is value at time of con- 
version. AIR 1027 Mad 340 (342) (DB). 

(58) In cases where conversion has oc- 
curred, the profit obtained by conver- 
sion is usually held to be the best evi 
deuce of the measure of damages; but 
the measure of damages will still be 
the loss sustained, by not having the pro- 
perty delivered at the price agreed on 
A man cannot by merely changing the 
form of action entitle himself to re- 
cover damages greater than the amounts 
to which he is in law entitled ac- 
cording to the true facts of the case and 
the real nature of the transaction. The 
usual rule in damages is that damages 
should be calculated from the date of 
the breach. AIR 19-13 Nqg HI (143)^- 
ILR (1943) Nag 272. 

(59) Where the parlies knew that the 

agreement to purchase goods was en- 
tered into to supply to a third party 
under a sub-sale it is a clear case where 
under the terms of Section 73 itself, the 
party committing the breach would be 
liable to pay the difference between the 
contract rate and the sub-sale rate if 
the parties knew at the time of the con- 
tract that a breach thereof would re- 
sult in damage. But where there was 
no such knowledge, the only measure 
i.s the damage which naturally arose in 
the usual course of things from such 
bleach. AIR 1955 .Andhra 148 (152) 

(DB) 1963 Mys LJ fSupp) 361 (364, 
365). (AIR 1946 Nag 392. Disting.) 

(60) Where according to the terms of 
the contract the buyer is given, on 
breach of the contract, a right to pur- 
chase in the market and to claim the 
difference, it cannot be contended that 
since the buyer has not proved any pur- 
chase on his part, he is not entitled to 
claim any damages. The buyer can 
claim damages on the basis of market 
cate. It is a right which law gives and 
it is not taken away by the operation 
of the maxim ’Expressio unius est ex- 
clusio alterius' as the maxim does not 
apply to the case. ILR (1951) 1 Cal 420 
(431). 

(61) The plaintiff, a firm of Madras, 
booked orders for goods of the defend- 
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ants who were the manufacturers of 
tliose goods and were carrying on their 
business at IMirzapur. The contract was for 
despatch of goods f. o. r. Mirzapur. at 
earliest booking day. the railway receipt 
to be negotiated through the Bharat 
Bank. Ltd. It was .shown that the de- 
fendants failed to despatch goods, even 
after many reminders of the plaintill's 
on the excuse that Railway booking was 
not open. It was in evidence that other 
merchants of IMirzapur had booked their 
goods. The plnintiJVs cancelled the con- 
t»’act. covered up the contract by pur- 
chasing goods in the market and sued 
in Madras for the difference in price as 
damages — Held, that damages had to 
be assessed according to the market rate 
ill Madras, as the performance of the 
contract and the payment for the goods 
were at Madras and not at Mirzapur. 
AIR 1949 Mad 858 (859). 

(62) In cases of manufacture of arti- 
cles. w’here part of articles to be manu- 
factured in agreement. have been 
manufactured, amount of damages sus- 
tained by breach of contract would be 
ascertained by deducting value of arti- 
cles manufactured from agreed price of 
those articles. (1968) 2 Andh LT 326 

(343) (DB). 

i63) Where in respect of a contract 
entered into between the plaintilV and 
the first defendant under which the 
goods to be supplied by the first defend- 
ant were agreed to be delivered by a 
third party, the second defendant, and 
a sum of money was received by the 
second defendant in pursuance of the 
contract, and on failure to receive the 
goods the plaintilV sued for damages for 
breach of contract, it was held that 
both the defendants were liable to pay 
damages. 1954 Mad WN 692 (693) (DB). 

(64) In a suit for damages on non- 
delivery of goods it is the duty of the 
plaintiff to satisfy the Court that he 
was ready and willing with the money, 
that he had capacity to pay, or at 
any rate, he had made proper and rea- 
sonable preparations and arrangements 
for securing the purchse money and 
that he demanded the goods on the 
due date from the defendants. AIR 
1958 Punj 289 (294) = ILR (1958) Punj 
1670 (DB). 

(65) On the breach of an agreement 
for sale of shares on the part of the 
seller, the purchaser can sue for the 
money deposited for the purchase of 
shares and damages or for shares and 
damages or for interest of the money or 
damages. AIR 1951 Hyd 47 (49) = ILB 
(19511 Hyd 440. 

(66) Contract for sale of shares — 
Breach — Suit for specific performance 
or in alternative for damages — 
Defence that relation of parties was 
not that of vendor and vendee but that 


of agent and principal held 
blished — Measure of damages 
difference between market 
date of agreement and on date 
plaint and not date when 
abandoned relief for specific 
aiice. AIR 1948 Mad 391 (393) 


not esta- 
held was 
rate on 
of filing 
plaintiff 
perform- 
(DB). 


(67) Where the commission agent 
sells the principal’s bales of cotton 
without any justification or cause the 
principal, in a suit for damages for 
breach of contract, cannot select the 
rales of cotton prevailing on any date 
before the suit and after the breach 
had occurred or after the delivery of 
the bales has been refused to him. The 
measure of damages is the amount indi- 
cated by the difference in the rate at 
which the bales were purchased and 
the rate at which they could be sold 
when the principal demanded their 
delivery and the agent failed to comply. 
AIR 1953 Pepsu 113 (116) (DB). 

(68) The principle that for a breach 

of contract a party is entitled by way 
of damages to the difference between 
the contract price and the market price 
is not an absolute and inviolable prin- 
ciple. It is only a presumptive test. 
AIR 1955 Cal 465 (469) (DB) ♦* ILR 

(1955) 1 Cal 29 (36) (DB). 

(69) Where the defendant sells his 

property to a third person for the same 
price contracted with plaintiff, there 
is jio difference in prices and hence the 
plaintiff is not entitled to any damages 
on account of the alleged breach. AIR 
1955 Nag 38 (41) = ILR (1955) Nag 

538 (DB). 

(70) Though there might be some 
broad equity in calculating quantum 
of damages at 50 per cent of that which 
would be strictly due, it would not 
sulTice as a basis for finding at law. 
AIR 1960 Mad 388 (390) = 1960 Mad 
WN 627 (DB). 

(71) 11-3-1950 agreed between parties 

as date tor ready delivery — Defendant 
not accepting delivery on that date — - 
Breach of contract takes place on that 
date — Rate of contracted goods on 
11-3-1950 being same as origiMlly 
agreed between parties, plaintiff suners 
no damage. AIR 1953 Ajmer 8 (1) 

(l8 (D). 

(72) Where the Court l>elow reduced 
the damages on the ground mat tne 
plaintiff (buyer) was always asking for 
the goods and never for the 

and that he never tendered the price 
of the goods under the contract on 
arrival of the ship and that the 
tiff alone should have got the 
license and cleared the goods, held mat 
each one of those three grounds might 
in a proper case be to 

any breach on the part of IJe ^®5: 
danls but if the defendants did break 
the contract, they furnished no relevant 
basis for reducing the quantum oi 
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R- 99. Resistance or obstruction by bona fide claimant. — Where the Court 
is satisfied that the resistance or obstruction was occasioned by any person (other 
than the judgment-debtor) claiming in good faith to be in possession of the pro- 
perty on his own account or on account of some person other than the judgment- 
debtor, the Court shall make an order dismissing the application. 

[1882 and 1872, Ss. 331, 335; 1859, Ss. 229, 269.] 

mCH COURT AMENDMENTS 

Allahabad 

For the words in brackets, “(other than the judgment-debtor)” read the words in 
brackets “(other than die persons mentioned in Rules 95 and 98 hereof.)” 

Andhra Pradesh 

Same as that of Madras, 

Assam and Nagaland 

Same as that of Calcutta — See Assam High Court Order. 1948, Cl. 6 and Act 27 
of 1962, Ss. 13 and 15 (w, e. f. 1-12-1963). 

Bombay: Dadra and Nagar Havelia 

For the existing Rule 99 and its marginal note, substitute the following: — 


“99. Resistance or obstruction by bona fide claimant. — Where the Court 
is satisfied that the resistance or obstrucdon was occasioned by any person (other 
than the persons mentioned in Rule 95 or 98) claiming in good faitii to be in 
possession of the property on his own account or on account of some person other 
than the judgment-debtor, the Court shall make an order dismissing the application.” 


(1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963 S. 3 (1-7-1965). 


ORDER 21, RULE 99 — SYNOPSIS 

1. Scope. 

2. “Claiming in good faith to be in pos- 

session.” 


3. “On his own account,^^ 

4. “Symbolical possession . 

1. Scope. — (1) Unless there is an inves- 
tigation and unless the Court is sat^fied an 
rwder under this rule cannot be made. 1956 
MaSi B LJ 129 (129, 130) (DB) AIR 
1§69 iSi* Pra 192 (193. 194): (1968) 2 

Andh WR 580. , . . , 

(2) V^en an application by the decree- 

holder under O. 21, R. 97 is dismissed for 
default the dismissal is not one under this 
role and hence R. 103 ^ no appli- 

cation AIR 1951 Pimj 431 (1) (431), 

[S^ ^ AIR 1963 Gui 153 (156): (1963) 

4 Gui LR 172.] , , 

(3) Dismissal of petition not on merit -- 

is final and conclusive unless suit is 
^d^as p^. 21, R. 103. AIR 1959 Mys 

169 ^170); 36 Mys LJ 415. 

(4) A ^ Order 21, Rule 103 can 

be filed only by a person againrt whom an 
order has been made under R. 98 or 99 oi 
101. (1966) 2 Mys LJ 54: (1966) 8 Law Rep 

4. 

(5) Under R. 09 only the rij^t to posses- 
sion of the prop^ has to be detemiii^ 
■Rule of lis pendens does not apply mm 
all its implications. AIR 1952 Trav-Co 102 

004): 19&0 Ker^ LT 409 *B). 

f6) *Fos8e8sion means knas possession »• 
Amlication by stranger before dispossession 


is not maintainable — Inherent power can- 
not be resorted to. AIR 1955 Trav-Co 225 
(225): 1955 Ker LT 413 (FB) AIR 1953 
Trav-Co 123 (125): 1952 Ker LT 660 (DB). 

(7) Order granting police help passed 
without service of notice to opposite party 
— Order is illegal. AIR 1965 Cal 51: 68 
Cal WN 806. 

(8) Application by landlord for possession 
of premises with police help — Objection 
by sub-tenant — Discretion of Court to 
order police help where Court decides sub- 
tenancy to be illegal and orders police help, 
the order will not be interfered with. AIR 
1953 Cal 218 (218): 57 Cal WN 65 (DB). 

(9) A tliird party and/or a bona fide claim- 
ant has got no locus standi to maintain an 
application under R- 99, AIR 1965 Cal 51 
(53): 68 Cal WN 806. 

(10) An order by Insolvency Court dec- 
lining to grant appellant redelivery of pos- 
session cannot be said to negative his title. 
The suit by the appellant for partition and 
separate possession of his hall share was 
held maintainable. AIR 1965 Mad 331 (334): 
(1965) 1 Mad LJ 242 (DB). 

2. “Oaiming in good faith to be in pos- 
session”. — (1) The party resistii^ delivery 
of possession should satisfy the Court that 
he is, in good faith, in possession of the pro- 
perty on nis own account or on account of 
a person not the judgment-debtor. AIR 1928 
Mad 909 (909) AIR 1926 Mad 78 (80, 
81): 48 Mad 767 AIR 1967 Kerala 145 
(145, 146): 1966 Ker LT 798 AIR 1959 
Cal 621 (623): 63 Cal WN 361. 


[VoL 3.1 3 A. M. 50 
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Calcutta: Aztdaman and Nicobar T' slflyu lg 

Insert the words “to have a right" after the words “in good faith" [3-2>1933]. 
Kerala: Laccadive, Minicoy and Amindivi Islands 

Same as that of Madras [9-6-1959]; see Act 37 of 1950. S. 60 and Reg. 8 of 1965, 
S. 3 (2). 

Madhya Pradesh 

Same as that of Allahabad [10-9-1960], 

Madras and Pondicherry 

For the words in brackets “(other than the judgment-debtor)" read the words in 
brackets “(other than those mentioned in Rule 98)" [13-10-1936]; See Act 26 of 1968 

S. 3 and Sch., PL II (w.e.f. 5-9-1968). 

Mysore 

Delete Rule 99 and substitute die following:^ 

99. Where the Court is satisfied that the lesistanco or obstruction was occasioned 
by any person (other than those mentioned in Rule 98) claiming in good faith to be in 
possession of the property on his own account or on account of some person other than 
the judgment-debtor, the Court shall make an order dismissing the application (30-3-1967). 

Orissa 

Same as that ot Allahabad. 

Patna 

Same as that of Allahabad. 


R. 100. Dispossession by decree-holder or purchaser. — (1) Where any person 
other than the judgment-debtor is dispossessed of immoveable property by the 
holder of a decree for the possession of such property or, where such property 


Order 21. Rule 99 — Note 2 (contd.) 

(2) If tne obstructor has a good and legal 
ri^t to obstruct, die fact that be acts at 
the instigation of the judgment-debtor will 
not prevent an order being made tmder this 
rule in his favour. (1881) 3 Mad 81 (85) 
(DB) •• AIR 1933 Pat 604 (605). 

3. “On his own account". — (1) In exe- 
cution of a decree against a tenant, a sub- 
tenant, caimot resist delivery of possession 
to the landlord. ILR (1954) 4 Raj 1059 
(1059) AIR 1922 Bom 449 (451): 46 
Bom 887 (1968) 1 Mad LJ 886; 81 Mad 

LW 8. 

(2) Where on redemption of a mortgage, 
a tenancy created by the mortgagee is re- 
quired to be terminated under the provi- 
sions of Sec. 106, T. P. Act, the tenant in 
possession is entitled to obstruct delivery of 
possession in execution of the decree. AIR 
1955 Kutch 11 (12). 

(3) A decree against executors does not 
bind the beneficiaries under the will and 
their possession of the testator'.s estate is not 
on b^alf of the executors. AIR 1937 Cal 
301 (301, 303). 

(4) Where a sub-tenant, in reply to a 
notice imder R. 97, puts in an application 
claiming her right to remain in occupation 
by virtue of a ri^t independent of the 
judgment-debtor, the Small Cause Court 
Judge should have heard the sub-tenant and 
passed orders imder R. 99. (1956) 60 Cal 
WN 147. 


(5) A tenant, brou^t in by the vendee 
long before the pre-emptor got tide on de- 
positing pre-emption money in Court, can- 
not be ejected in execution of the pre-emp- 
tion decree. Pre-emptor is entitled to ooi^ 
symbolic possession. (1966) 68 Punj LR 693. 

(6) Execution of partition decree — Land 
l^ed by one of co-sharers — Decree can 
be executed — Separate suit to evict lessee 
not necessary. AIR 1964 Punj 525 (520; 
527); 66 Pun LR 832. 

4. “Symbolical possession.” — - (1) Rule 97 
does not contemplate deUvery of symbolical 
possession in cases where a person is actual- 
ly occupying immovable property and resist- 
ing delivery of possess!^ AIR 1964 All 
802 (307) •• (19^) 61 Pun LR 82. 

ORDER 21, RULE 100 — SYNOPSIS 

1. Scope. 

2. “Any person other than the judgmeot- 

debtor*’. 

3. “Is dispossessed." 

4 . Limitation. 

I. Scope. — (1) Where in obtaining pos- 
•ession of property the holder of a decree 
for possession or the auction-purchaser, dis- 
possesses any person other than the judg- 
ment-debtor, such person may aj^y to the 
Court for a summanr investigation of the 
matter under this rule. AIR 1953 Cal 598 
(599) (DB) •• AIR 1953 Trav-Co 340 (342): 
1953 Cri L Jour 1394 (DB) •• AIR 1954 
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has be^ sold in execution of a decree, by the purchaser thereof, he may make 
an application to the Court complaining of such dispossession. 

rt, Comt shall fix a day for investigating the matter and shall summon 

tne party against whom the application is made to appear and answer the same. 
[1882 and 1877, S. 332 ; 1859, S. 230.] 

— Not© 1 (conld.) 

Jiol 19®® All 626 (629): 

1960 All LJ 492 (DB). 

(2) Where an application is made under 
thw rule, die Court shall register the appli- 
cation, make an investigation therein and 
should either dismiss the application or pass 

R- 101- air 1924 Pat 698 
(700) AIR 1928 Cal 377 (377) (DB). 

1) W' 


(S) When an eieclment decree is sought 
to be executed before the Small Cause 
Court Judge, he has power to start a pro- 
ceeding under O. 21. R. 97 or to decide 
objections under that provision, read with 

WTJ U7^ ®® Cal 

[But see ILR (1951) 2 Cal 474 (479).] 

W 7^^ rule applies to cases of execlusive 
^ well as of foint possession. AIR 1954 
Mad 516 (518) AIR 1933 Pat 132 (133). 

(5) The rule does not apply to a case of 
Mcessiw execution, i. e., delivery to the 
decr^-holder of property In excess of that 
to which he was entided under the decree 
for possession. AIR 1947 Mad 458 (481); 
ILR (1948) Mad 415. 

(6) Where an applicant under O. 21, 
R. 100, has been claiming that be is in pos- 
session in proceedings under S. 145. Cri- 
minal P. C., it cannot be said that the delay 
In nling his claim is bona fide» especially 
^en he has been keeping one Court igno- 
rant of his attitude in the other Court. 
1958-1 Mad L Jour 402 (405, 406). 

(7) Even though the provisions of O. 9 
do not apply to execution proceedings, the 
executing Court in exercise of its inherent 
powers under S. 151 can restore applications 
under O. 21, R. 100 dismissed for default. 
AIR 1958 Orissa 200 (201. 202): CLR (1958) 
Cut 351. 

(8) An anticipatory objection to delivery 
by a person who was a stranger to the de- 
cree does not lie. 1959 Ker LT 458: 1959 
Eer LJ 343. 

(9) Insolvency Court can invoke, in appro- 
priate cases, provisions of O. 21, Rr. 95 to 
102. AIR 1965 Mad 331 (333): (1965) 1 Mad 
LJ 2^ (DB). (If an order is made und« 
any of these rules, aggrieved party can file 
suit tmder R. 103.) 

(10) Prt^dure under Rr. 100 and 101 
is optional — Party dispossessed ran resort 

to remedy of suit under general law Ao- 

plication under O. 21. R. 100 can be with- 
drawn at any time without affecting his 
remedy under general law of filing indepen- 

^ 1962 Mad 181 1186): (1962) 
1 Mad LJ 40 (FB). 

(11) Applicant, under O. 21, R. 100 
claiming joint possession with jnd^ent-deb- 
tors ^ Claim not raised ^en land attadi- 
ed before judgment — > Application U not 


barred by constructive res judicata. AIR 
1965 Pat 509 (510). 

(12) Judgment-debtor is not a necessary 
party to a proceeding under O. 21, R. 100. 
AIR 1968 Pat 232 (235): ILR 46 Pat 1183 
(DB). 

(13) Transferee of suit property which 
was transferred after dismissal of suit but 
before the suit was deoreed in appeal can- 
not apply against dispossession under R. 100. 
Application is governed by R. 102. 1964 
Raj LW 487. 

(14) Dispossession of tenant in execution 
of decree against landlord ^ Tenant en- 
joying protection against eviction under 
S. 13 (2), East Punjab Rent Restriction Ad 

— Occupation of tenant is in bis own right 

— Tenant can seek summary remedy under 
O. 21, R. 100. AIR 1963 Punj 229 (230): 
1961 Cur LJ (Part 1 Cri) 15. 

(15) Court has to determine whether the 
applicant was in possession of the property 
on his own account or on accoupt of some 
person other than the judgment-debtor AIR 
1963 Pat 62 (67): ILR 42 Pat 763 (DB). 

(16) Mortgagee under S. 17 (1) of U. P, 
Act, 13 of^ 1940 is not a bolder of decree 
for possession — Person dispossessed by 
such mortgagee cannot apply imder this 
rule for restoration of possession. 1959 All 
LJ 742. 

(17) Question of J. D’s title beyond the 
ken of enquiry. AIR 1968 Pat 232 (235) 
ILR 46 Pat 1183 (DB). 

(18) An order cannot be said to hav« 
been made against any party within the 
me^g of O. 21, R. 100 unless it had been 
o^e after investigation into the matter 
l^(^rav-Co LR 692 (700); 1950 Ker LI 

(19) Cochin Civil P. C.. O. 21, R. 97 — 
Applicant must satisfy Court that he was in 
possession of the property on bits own ac- 
cost and not on account of any of tht 
judgment-debtors and that his daim foi 
pt^ession of property Is supported by good 

taith — Failure to prove either He u 

not entitled to jecover possession under 
^ 21, R 97. AIR 1952 Trav-Co 102 (103)- 
1950 Ker LT 409 (DB). ' '' 

(20) R. 100 does not preclude a Couri 
firom enterta^g objection to dispossession 
S soV a claimant, whose objection under 
n. oo nas tailed and whose suit under R 63 
is Pent^g. air 1951 Nag 183 (184): 1950 
Nag LJ 535. 

^1) Order of Court under R. 96 ordering 

ff ^ purchaser-- 

Doubtful whether p aintiff. vrho had notice 
of «e^tion TOoceedinM. can bring a suit 
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R. 101. Bona fide claimant to be restored to possessionv — ^Where the Court 
is satisfied that tlie applicant was in possession of the property on his own account 
or on account of some person other than the judgment-debtor, it shall direct that 
the applicant be put into possession of the property. 

[1882, Ss. 332, 335.] 


Order 21, Rule 100 — Note 1 (contd.) 

(22) Insolvency Court would be competent . 
to entertain applications imder R. 100. 
AIR 1965 Mad 331 (333): (1965) 1 Mad LJ 
242 (DB). 

2. “Any person other than the judgment* 
debtor.” — (1) A judgment-debtor or his 
representative cannot apply under this rule. 
AIR 1942 Pat 279 (281) (DB) AIR 1923 
Pat 76 (82) AIR 1964 Andh Pra 222 
(223): ILR (1965) Andh Pra 1319. 

(2) A person who is a party to the suit, 
but against whom no decree has been passed 
can applv under this rule. (1895) 17 All 222 
(225) (FB) AIR 1954 Trav-Co 223 (224): 
ILR (1953) Trav-Co 1214 AIR 1918 
Mad 911 (912): 40 Mad 064 (966. 967) 
(DB). 

[See however AIR 1956 Nag 93 (94): ILR 
(1955) Nag 72 (DB).] 

(3) “Any person other than the judgment- 
debtor” — Expression means a third party — 
Pro forma defendant in a partition suit, held, 
a jud^ent-debtor — Dispute between him 
and the decree-holder falls to be decided 
under S. 47 and not under R. 100 of O. 21. 
AIR 1968 Cal 547 (548): 73 Cal WN 4. 

(4) Decree in a previous suit against 
plaintiff and another person — No execution 
against plaintiff — In execution of decree 
against other person property alleged to 
belong to plaintiff was sold — For purpose 
of O. 21, R. 100 plaintiff was a judgment- 
debtor and could not file application under 
that Rule. ILR (1967) 3 Mad 408. 

(5) Rules 100 and 101 contemplate an 
iovestigation and satisfaction of Court that 
a party was in possession of the property 
oil his own account. AIR 1962 Mad 181 
(186): (1962) 1 Mad LJ 40 (FB) «« AIR 
J951 Nag 183 (184): 1950 Nag LJ 535. 

:J. “Is dispossessed.” — (1) Unless the ap- 
f)Iicant is dispossessed of the property, he 
lias no cause of action to apply under this 
rule. AIR 1952 Orissa 120 (124, 125): ILR 
(1951) Cut 543 (FB) AIR 1953 Hyd 
■i (4, 5): ILR (1952) Hyd 473 1960 Raj 

LW 618 1959 Ker LR 313: 1959 Ker 

LT 458. 

(2) The dispossession should be in the 
course of the delivery of possession and 
should be proved as a fact. AIR 1929 Pal 
553 (554, 555) AIR 1942 Pat 279 (281) 

(3) Mere delivery of symbolical possession 
t(; the decree-holder or auction-purchaser 
will not amount to dispossession of the 
oarty in possession. AIR 1955 Tra v-Co 225 
(225): ILR (1955) Trav-Co 363 (FB). 

(4) Where dispossession does not take 
place in the course of the delivery of pos- 
session in execution but subsequent there- 


to, this rule has no application. AIR 1952 
Cal 9 (9. 10) (DB). (AIR 1938 Cal 192, 
Overruled.) 

(5) A person who was deprived of his pos- 
session under order of a Civil Court cannot 
be asked to seek assistance of revenue Court 
for vacation of that order. AIR 1964 Andh 
Pra 222 (223): ILR (1965) Andh Pra 1819 
(DB). 

(6) The words ‘such property* in O. 21, 
R. 100 (1) would mean the property cover- 
ed by the decree. The rule has no applica- 
tion where a third person is dispossessed of 
some other property not covered by fiie 
decree. AIR 1961 Assam 7'9 (80): ILR (1962) 
14 Assam 166. 

(7) The Court can decide a question under 

O. 21, R. 100 only on the basis of posses- 
sion. AIR 1968 Cal 547 (548): 73 Cal WN 
4. 

(8) Objection raised after sale of property 
in execution of money-decree — It cannot 
be contended that parties claiming portion of 
the property have no ri^t to resist delivery 
of possession or institute a suit under R. 58 
and that their remedy is to apply under 
R. 100 after dispossession. AIR 1968 Pat 
46 (46). 

(9) Applicability — Decree against a pat- 
tadar or land executed by Ci^ Court by 
delivering possession of land — > Claim peti- 
tion by protected tenants for restoration of 
possession in Civil Court, maintainable. AIR 
1964 Andh Pra 222 (223): ILR (1965) Andh 
Pra 1319 (DB). 

4. Limitatioii. — (1) When an adverse 
order is passed on an application under 
R. 100 and a revision against that order is 
summarily dismissed the date of fiie ad- 
verse order is material for coimtiDg period 
of limitation for a suit under R. 103. AIR 
1963 Pat 62 (69): ILR 42 Pat 763 (DB). 

(2) Suit for possession on ground th^ 
plaintiffs were dispossessed in ezecution and 
they filed objection imder O. 21, R. 100 — 
Suit is imder O, 21, R. 103 C. P. Code — ► 
Art 11-A of Limitation Act (1908) applies. 
AIR 1903 Pat 62 (67); ILR 42 Pat 763 ^B). 

ORDER 21, RULE 101 — SYNOPSIS 

1. “On his own account*. 

2. Nature of the investigation under this 

rule. 

3. Appeal 


4. Revision. 

1. “On his own account*.— 0) Rules 100 
nd 101 are not confined, in their ,^1 
Ion, to cases of execliisive possession hm 
je applicable also to cases wherci the 
terson dispossessed was in foint pOTse^^ 
HR 1954 TVav-Co 223 (224): (1^) 

:Vav-Co 1214 •• AIR 1031 Cal 385 (387): 

8 Cal 55. 
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HIGH COURT AMENDMENT 

KeriJa: Laccadive, Minicoy and Amindivi Islonds 

In Rule 101, for the ‘full stop’ at the end of the rule, a comma shall be substibited 
and the following shall be added to the rule, namely: — 

"and may order the decree-holder or auction-purchaser, as the case may be, to 
pay in addition to costs reasonable compensation to the applicant for disposses- 
sion.” (9-6-1959); see Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3 (2). 


Order 21, Rule 101 — Note 1 (contd.) 

(2) If a co-owner or a member of an un- 

divided family is dispossessed in execution 
of a decree against another co-owner or 
coparcener, he may apply under R. 100 to 
be put in Joint possession with the decree- 
holder or the auction-purchaser, but he can- 
not claim to be put in possession of speci- 
fic portions of the property. AIR 1923 Nag 
52 (53): 18 Nag LR 206 AIR 1938 Nag 

442 (443, 444) (1910) 5 Ind Cas 298 

(301) (DB) (Cd). 

[But see (1893) 17 Bom 718 (721).] 

(3) A mortgagee in possession of the pro- 
perty or an occupancy tenant, if dispossess- 
ed can get back the possession unaer this 
rule but not a mortgagee or transferee 
pendente lite. (1878) 2 All 94 (95) (FB) 

(1895) 17 All 222 (224, 225) (FB). 

(4) If a usufructuary mortgagee objects 
under O. 21, R. 58 to the attachment ot 
the property of his mortgagor, and if such 
an objection is disallowed, R. 63 will not 
operate to debar him from making an appli- 
cation under Rxile 100 when he is oLs- 
possessed hy the purchaser in execution 
of a decree. AIR 1922 Pat 408 (408): 1 
Pat 159 (DB) AIR 1937 Pat 63 (64): 
16 Pat 54 (FB). 

(5) Mortgagee holding a self liquidating 
mortgage under S. 17 (1), Provisos and 
S. 3 of U. P. Debt Redemption Act, 1940, 
is not a holder of a decree for possession 
or a purchaser in execution of a decree. He 
holds possession on his own account and not 
as representative of the mortgagor. 1959 All 
LJ 742. 

(6) An order under R. 101 cannot be con- 
clusive as against the judgment-debtor — It 
does not by itself set aside the sale. AIR 
1968 Pat 232 (235): ILR 46 Pat 1183 (DB). 

(7) Dispossession of tenant In execution 
of decree against landlord — Tenant en- 
joying protection against eviction under S. 13 

(2), East ^njab Rent Restriction Act — . 
Tenant can seek summary remedy under 
O. 21. R. 100. AIR 1963 Punj 229 (230): 
1961 Cur LJ (Part 1 Cri) 15. 

(8) Landlord not accepting evicted person 
as a sub-tenant, or the evicted person claim- 
ing that he is a direct tenant — In either 
case evicted person is claiming on his own 
account and not through judgment-debtor 
within meaning of O. 21, Rule 101 and is 
entitled to restoration. (1965) 2 Mad LJ 102 
(103): 78 Mad LW 192. 

(9) Court giving delivery to decree-hol- 
der or auction-purchaser in execution — 
Not only judment-debtor but others in pos- 
sesion are dispossessed — Their reme^ 


is to ask for redelivery under O. 21 or to 
file suit for possession. AIR 1953 Trav-Co 
340 (v342); 1953 Cri LJ 1394: 1953 Ker Lt 
31 (DB). 

(10) An order under this nile has to be 
made when Court is satisfied in regard to 
the matters enumerated in the rule. This 
involves investigation of the question in- 
volved. AIR 1969 Andh Pra 192 (193): 
(1968) 2 Andh ^VR 580. 

(11) If an order is passed by the Insol- 
vency Court under this Rule, the aggrieved 
party was competent to file a suit under 
R. 103. AIR 1965 Mad 331 (333): (1965) 1 
Mad LJ 242 (DB). 

2. Nature of the investigation under this 
rule. — (1) Where a third party applies for 
re-delivery of property under this rule, the 
question which the Court has to decide is 
whether the applicant was in possession on 
his own account or on account of some per- 
son other than the judgment-debtor. AIR 
1954 Mad 516 (519) AIR 1952 Trav-Co 
102 (103): 1950 Trav-Co LR 665 (DB) 

AIR 1962 Mad 181 (186): (1962) 1 Mad 
LJ 40 (FB). 

(2) The Court should confine itself to the 
question of possession and should not decide 
questions of title or questions regarding the 
construction of the decree or the equities of 
the parties. AIR 1947 Cal 434 (436) AIR 
1918 Mad 911 (912): 40 Mad 964 (966) 
(DB) AIR 1930 Pat 416 (417) AIR 
1968 Pat 232 (235): ILR 46 Pat 1183 (DB). 

(3) Any question of juridical possession 
would be foreign to the nature and purpose 
of the inquiry. AIR 1954 Mad 516 fel9). 

(4) An unsuccessful applicant under O. 21, 
R. 58 is not competent to apply under O. 21, 
R. 100. AIR 1933 Cal 233 (234) (DB) 

AIR 1935 Pat 122 (123). 

(5) Application under R. 100 dismissed 
on ground that applicant did not want to 
prosecute it and intended to file a separate 
suit — Order does not come under O. 21, 
R. 101. AIR 1962 Mad 181 (186): (1962) 1 
Mad LJ 407FB). 

3. Appeal. — (1) Order under Rule 98 
against a stranger will not fall under S. 47 
and no appeal will, therefore, lie in such a 
ca.se. AIR 1931 Cal 574 (576): 58 Cal 808 
(DB). 

(2) If the proceedings under this rule are 
between parties to the suit, and an order 
is passed the aggrieved party will have only 
a right of appeal under S. 47. AIR 1920 
Mad 979 (980, 981) (DB) •• AIR 1920 Mad 
120 (127): 43 Mad 696 (DB). 

4 . Revision. — (1) If the lower Court le- 
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R. 102. Rules not applicable to transferee lite pendente. — Nothing in Rules 
99 and 101 shall apply to resistance or obstruction in execution of a decree for the 
possession of immoveable property by a person to whom the judgment-debtor has 
transferred the property after the institution of the suit in which the decree was 
passed or to the dispossession of any such person. 

[1882 and 1877, S. 333; 1859, S. 231.] 

R. 103. Orders conclusive subject to regular suit. — ^Any party not being a 
judgment-debtor against whom an order is made under Rule 98, Rule 99 or Rule 
101 may institute a suit to establish the right which he claims to the present pos- 
session of the property; but, subject to the result of such suit (if any), the Older 
shall be conclusive. 

HIGH COURT AMENDMENTS 

Allahabad 

Between the word “property” and the semi-colon, insert "and for cancellation or 
modification of tb* order for payment of costs and compensation made under Rule 98” 

[ 5 - 9 - 1959 ]. 

Kerala: Laccadive, Minicoy and Amindivi Islands 

After the words “possession of the property,” insert “or to cancel the order, if any, 
for compensation” [9-6-1959]; see Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3 (2). 


Order 21, Rule 101 — Note 4 (contd.) 
fuses to order investigation, or rejects the 
application on a mi-sconstruction of the law, 
or the lower Appellate Court erroneously 
entertains appeals from orders under Rr. 98, 
99 or 101 or if there are illegalities or 
material errors in the proceedings in the 
lower Court, tlic High Court may interfere 
in revision. AIR 1930 Bom 375 (378): 54 
Bom 479 (DB) ** AIR 1937 Pat 136 (137) 
(DB) •• AIR 1931 Cal 385 (388): 58 Cal 
55 •" AIR 1931 Mad 534 (538). 

(2) Decision of lower Court on the appli- 
cation under O. 21, R. 1(X) that applicarrt 
was actually dispossessed supported oy evi- 
dence — No interference warranted imder 
Section 115 — Proper remedy was by way 
of regular suit. .\IR 1965 Pat 509 (510). 


Order 21, Buie 102 

1. Scope. — (1) It is not permissible 
to go beyond the rule and rely upon the 
analogy of S. 52 of the Transfer of Pro- 
perty Act. AIR 1954 Madh B 46 (47): ILR 
(1954) Madh B 310 AIR 1947 Mad 458 
(460): ILR (1948) Mad 415. 

(2) A transferee pendente lite cannot get 

the benefit of the procedure under Rr. 99 
and 101. But such a person can raise all 
the objections that the judgment-debtor 
could have raised in execution. AIR 1957 
Madh B 99 (100) (DB) Madh B LJ 1955 
HCR 1352 (1353) 1964 Raj LW 487. 

(3) The rule is wide enough to include a 
transfer of title as well as a transfer of 
possession. AIR 1954 Mat^ 

(1954) Madh B 310 AIR 1947 Mad 458 
(iei): ^R(1948) Mad 415 - ILR (1952) 
Trav-Co 103. 

(4) This rule appUes to inv^un^ salw 
of the judgment-debtors prope^y- AIR 1939 
Pal 709 (710)- ILR (1939) 2 Cal 63 •• 
Xtp 1952 Tiav-Co 102 (104): 1950 Trav- 

aIr Cal 299 

(302. 303): 64 Cal WN 356 (DB). 


[But see AIR 1946 Pat 134 (135, 136): 
M Pat 695 (DB).] 

(5) Defendant against whom suit is dis- 
missed transteinng suit property — Suit 
iecreed in appeal — Defendant is judg- 
ment-debtor within meaning of O. 21, 
R. 102 and Sec. 2 (10). 1964 Raj LW 487: 
/LR (1964) 14 Rai 1120. 

(6) Held that the effect of compromise 
decree was to make plea of lis pendens 
not available to transferee and could not 
6e pleaded for purpose of O. 21, R. 102. 
AIR 1967 Andh Pra 277 (279) PB). 

(7) Transferee pendente lite is not entitl- 

ed to notice under Trav-Co Civil Courts 
Guide (1120) R. 289 as he is not entitled 
to resist delivery — Case comes under R. 102. 
AIR 1955 Trav-Co 234 (235): 1955 Ker LT 
607. , , 

(8) 1! by virtue of the nature of the suit 

filed, properties were not involved, Aen Uio 
decree which followed could not bring into 
play R. 102 of O. 21. AIR 1963 Pat 319 
(320). ^ ^ 

(9) The expression *111 exertion of a de- 
cree for the possession of immovable pro- 
perty must mean ‘to an execution of a d^ 
ere® for possession of immovable property 
by virtue of a suit involving tiiose proper- 
ties. AIR 1963 Pat 319 (320). 

(10) Recovery of possession of land 
tenant of mortgagee, who effected me 
tenancy pendente Bte, by mortgagor m 
cution of decree for redemption of mw- 
gaee — Tenant’s claim is not lawful undCT 
R. 102. 1967 Ker LT 1060: 1968 Ker LR 
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ORDER 21. RULE 103 — SYNOPSIS 


1. Scope. 

lA. Applicability of S. 42A, Specific Re- 
lief Act to suit under Bus rule. 

2. Suit by decree-holder or au^oo-pur- 

f« li ****** under a differMrt 
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3. **Any party against whom an order is 

made." 

4. Order dismissing application under 

Rule 95. 

5. Parties to suit. 

6. Limitation. See Notes on Article 98. 

Limitation Act (1963). 

1. Scope. — (1) The failure to file a suit 
under this rule by a party against whom 
an order is made under the previous rules 
will render the order under those rules con- 
dusive against him and his representatives. 
AIR 1932 All 703 (704) (DB) AIR 1920 
Lah 517 (520); 1 Lah 57 (DB) AIR 
1950 Mad 41 (43) •• AIR 1969 Mad 166 
(170, 171): (1968) 2 Mad LJ 284 AIR 
1968 Bom 44 (48): 69 Bom LR 111 
1968 Pat LJR 283 (DB) AIR 1959 Mys 
169 (169, 170): 36 Mys LJ 415. (18 Mys 
LJ 166 and AIR 1952 Mys 25, Rel. on.) 

(2) Where subsequent to the adverse order 
against a person fads right to the possession 
of the property is established in another 
suit between the parties, it is not necessary 
to sue again under this rule to establish the 
right. AIR 1950 Mad 19 (20, 21) AIR 
1937 Mad 582 (583, 584) •• AIR 1968 
Ker 242 (243): 1967 Ker LT 549 (DB) *• 
1968 MPLJ 293: 1968 Jab LJ 394 •• AIR 
1960 Cal 580 (582): 65 Cal WN 483 (DB) 

(3) Rigbf to possession may be based on 
title even without showing that the plainfiE 
was in actual possession at the date of the 
order against him. AIR 1921 Mad 317 
(318); 44 Mad 227 (DB) AIR 1929 Bom 
379 (380): 53 Bom 668 (DB). 

[See however AIR 1939 Bom 508 (510) 
•• 1962 Raj LW 554: ILR (1959) 12 Raj 
957.] 

(4) An order without invcstiption will not 
he conclusive under this rule. AIR 1950 
Pat 25 (29): 28 Pat 828 (DB) AIR 1965 
Ker 110 (112): 1964 ^er LJ 385 •• AER 
1963 Guj 153 (156): (1963) 4 Guj LR 172 
AIR 1959 Orissa 65 (68) (DBJ. 

(5) An order under Rr, 98, 99 or 101 can 
only be made “where the Court is satis- 
fied," etc., which can only be on an investi- 
ffation of the question. 1956 Madh B LJ 
129 (130) (DB) •• AIR 1922 Cal 229 (233) 
CDB) AIR 1909 Andh Pra 192 (193): 
(1968) 2 Andh WR 580 AIR 1963 Tri- 
pura 54 (55) •• AIR 1959 Orissa 65 (68) 

(DB). 

(6) The scope of a suit filed \inder this 
rule is not the mere determination of the 
question of possession of the parties con- 
cerned, but the establishment of the ri^t or 
title by which die plaintiff claims die pre- 
tent Dossession of me property. AIR 1958 
^r 22 (25): ILR (195^ Ker 724 (FB) 
AIR 19OT Assam 101 a02) •• AIR 1967 
Bcnm 34 (37): 67 Bom LR 767 •• ILR (1963) 
2 K^154 •• AIR 1960 Mad 298 (301): 
(1960) 2 Mad LJ 318 (DB) •• AIR 1959 
Bom 269 (271); 60 Bom LR 829. 

^ Where an order becomes conclusive 


under thi.s rule, it will bar a suit as well 
as a defence by the party against whom 
the order is passed or by his representa- 
tive. AIR 1957 Pat 133 (134) AIR 1948 

Oudh 22 (23): 22 Luck 192 AIR 1946 

Mad 76 (77, 78): ILR (1946) Mad 536 (DB). 

[See however ILR (1963) 2 Ker 154 

AIR 1933 Cal 240 (250): 60 Cal 8 (DB) 
•• AIR 1934 Lah 457 (458) (DB).] 

(8) Where the order also falls under Sec- 
tion 47 of the Code, this rule does not ope- 
rate as a bar to an appeal under that sec- 
tion. AIR 1933 All 57 (59): 54 All 1031 
(DB) AIR 1968 Cal 547 (548): 73 Cal 
WN 4. 

[See however AIR 1957 Cal 111 (113) 
(DB).] 

(9) The provisions of Rules 97 to 103 are 
of a restrictive nature and strict compliance 
with them is necessary. AIR 1960 Cal 580 
(582): 65 Cal WN 483 (DB). 

(10) A suit instituted under this rule is 
not a continuatioo of the summary applica- 
tion, but an independent proceeding. AIR 
1940 Mad 627 (628) AIR 1967 Bom 
389 (392): 69 Bom LR 172 AIR 1960 
Puni 141 (DB). 

[But see (1950) 28 Mys LJ 14 (18, 19) 
(DB).] 

(11) The onus of proving subsisting title 
is prima facie on the party who was out 
of possession; the mere fact that the other 
party has b^n driven to institute a suit 
under this rule cannot shift that burden 
on to that party. AIR 1955 Tripura 17 (18) 
•• (1898) 22 Bom 967 (968) (DB) AIR 
1925 Sind 201 (202) (DB) ** AIR 1960 
Punj 141 (DB). 

[See however AIR 1939 Bom 508 (513).} 

(12) Where the plaintiff in a suit under 
this i^e succeeds, the order complained of 
must be set aside and the parties must be 
restored to the status quo ante and where 
the plaintiff has been removed from posses- 
sion of the property, he must be back in 
possession. AIR 1939 Bom 508 (510). 

(13) The rule does not apply to cases 
where the order in question is being chal- 
lenged by the judgment-debtor or his re- 
presentative. ILR (1949) 2 Cal 372 (373) 
(DB) AIR 1945 Bom 386 (388) (DB( 

AIR 1943 Mad 381 (383) (DB) AIR 
1968 Pat 232 (235): ILR 46 Pat 1183 (DB). 

(14) If a decree or order is obtained by 
collusion it cannot, by utilising the machi- 
nery provided by Rules 97 to 99, be made 
the basis of a suit under this rule. AIR 
1960 Mad 298 (301): (1960) 2 Mad LJ 
818 (DB). 

(15) A suit is maintainable under this rule 
to set aside an order of the District Judge 
made under Section 12-B of the Madras 
Buildings (Lease and Rent Control) Act, 
1949, reversing an order under Order 21, 
Rule 98 passed by the Court executing an 
eviction order made under that Act AIR 
1960 Mad 298 (300, 301): (1960) 2 Mad LJ 
318 (DB). (Am 1953 Mad 924, Overruled.) 
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(16) llie procedure prescribed by O. 21, 
Rules 95 to 102 Civil P. C. can be in- 
voked in appropriate cases, by the insolvency 
Court. Consequently, if an order is made 
under any one of these provisions, it is 
competent to the aggrieved party to file a 
suit under Order 21, Rule 103. AIR 1965 
Mad 331 (333): (1965) 1 Mad LJ 242 (DB). 

(17) Subject matter of a suit under R. 103 
is the summary order that preceded it and 
not what formed subject matter of the 
earlier suit. The suit under Rule 103 can- 
not be held to be connected with the earlier 
suit itself. (1965) 2 Mad LJ 449: 78 Mad 
LW 497. 

(18) Order of dismissal of claim under 
Order 21, Rule 98 — Unsuccessful party 
should file a suit within one year to esta- 
blish his right claimed — Order 21, Rule 103 
does not require him to establish his right 
within one year. AIR 1969 Mad 166 (170): 
(1968) 2 Mad LJ 284 (DB). (AIR 1937 
Mad 582 and (1949) 1 Mad LJ 286, 
AIR 1950 Mad 19 held overruled 
by AIR 1949 Mad 586 (FB); AIR 
1960 Cal 580, Dissented from.) 

(19) Initial views in a suit under R. 103 
to prove his title is on the plaintiff. Where 
evidence of both parties is equally unsatis- 
factory the party on whom the onus lies 
must fail. 1968 Pat LJR 283 (DB). 

(20) Section 142 of the Limitation Act 
applies to a suit for possession filed by an 
auction purchaser who was obstructed by 
third party in taking delivery of possession, 
in execution. AIR 1960 Mad 312 (313): 
(I960) 1 Mad LJ 488 (DB). 

(21) Fact that remedy by way of suit 
was available was no bar against maintain- 
ability of an application under Section 115 
for revision. AIR 1959 Cal 621 (823): 63 
Cal WN 361. 

(22) Opposite party put in joint posses- 
sion by order under Rule 101 — To obtain 
permanent relief against this order peti- 
tioner has to file a suit. AIR 1965 Fat 509 
(510). 

(23) An order under Rule 63 would be 

final even if it was not passed after investi- 
gatioD, but for being conclusive under 
Rule 103. The order must have been pass- 
ed after investigation. AIR 1965 Ker 110 
(112); 1964 Ker LJ 385 AIR 1969 Andh 
Pra 192 (193): (1968) 2 Andh WR 580. ^ 

lA. Applicability of Section 42, Spe- 
cific Belief Act to suit under this rule.<— 

(1) Proviso to Section 42 of the Specific 
Relief Act does not bar the suit filed imder 
this rule if the plaintiff does not ask for 
recovery of possession or any other conse- 
quentid relief. 1963 All LJ 726 •• (1966) 

2 Mys LJ 54: (1966) 8 Law Rep 4 AIR 
1934 Nag 169 (169): 17 Nag LJ 24. 

[See also AIR 1960 Mad 298 (301): (1960) 

2 Mad LJ 318 (DB).] 

(2) Plaintiff is not precluded from claim- 
ing consequential relief in a suit filed under 
this rule. AIR 1935 Sind 129 (180). 


2. Suit by decree-holder or auction-pur- 
chaser under a different ri^t. — (1) This 
rule does not apply where the auction-pm- 
chaser or the claimant institutes a suit re- 
lating to the property in any other capa- 
dty or based on a cause of auction different 
from the adverse order under Rule 98, 99 
or 101. AIR 1952 Madh B 159 (161): BLR 
(1953) Madh B 171 AIR 1946 Mad 324 
(326). 

(2) This rule will not operate so as to 
bar a party against wdiom an order has 
been passed imder those rules, from main- 
a suit for redemption of property 
or for enforcing a mortgage lien over the 
property. AIR 1921 Nag 69 (70); 17 Nag 
LR 33 AIR 1928 Nag 97 (98): 23 Nag 
LR 164 (1901) 29 Cal 25 (29) (DB). 

[But see AIR 1939 Pat 7 (13): 18 Pat 
155 (DB).] 

{L party against whom an order is 

made."^ (1) An order cannot be said to 
have been made against any party within 
the meaning of this rule, unless it was made 
after investigation into the matter. AIR 1950 
Cal 555 (558): ILR (1952) 2 Cal 617 
1950 Ker L Tim 502 (508) (DB) AIR 
1959 Orissa 65 (68) (DB). 

The Court should have come to a 
definite conclusion on the matter imder en- 
quiry. (1899) 9 Mad L Jour 175 (176, 177) 
(DB) (1903) 27 Mad 25 (26) (DB). 

(3) An order dismissing an application 
under Rule 100 to be put in possession is 
an order against the ap^cant under R. 101 
for the purposes of this rule. AIR 1917 
Bom 133 (134): 42 Bom 10 (DB). 

(4) An order under Rule 98, 99 or 101 
passed aga^t a i>eTson in a representative 
capacity will become conclusive under 
rule against such person as well as those 
whom he represents. AIR 1940 Mad M0 
(639) AIR 1965 Andh Pra 8 (12); (1964) 

2 Andh WR 337. 


(5) There is no order ‘against a party' 
within the meaning of this rule \idiere the 
applicant withdraws his application and the 
Court makes an endorsement that no in- 
vestigation was made by reason of the with- 
drawal. AIR 1962 Mad 181 (186): (1962) 
1 Mad LJ 40 (FB). 

4. Order dismissing application under 
Rule 95. — (1) This rule not apply to 
an order on an application under OrdW 21, 
Rule 95 dismissing it on the ground that 
the person in possession was so on his own 
account and not on account of the judg- 
ment-debtor. AIR 1924 All 495 (499. 500): 
46 All 693 (FB). 

(2) This rule will not apply where the 
decree-holder applying und^ Rule 95 gets 
possession witiiout any resistance on the 
of any one. AIR 1924 Rang 261 (262) 

5. Paitiee to suit— (1) A suit under this 
rule can be ffled only by a person against 
whom an order had been ma^ under R. 98 
or R. 99 or R. 101 of Older 21. (1966) 2 
Mys U 54: a966) 8 Law Rep 4 
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HIGH COUBT AMENDMENTS 

Buies 104 to 140 (Anohabad) 

The following rules shall bo added to Order XXI: — 

‘Tt. 104. When the certificate prescribed by S. 41 is received by the Court which 
sent the decree for execution, it shall cause the necessary details as to the result of 
execution to be entered In its register of civil suits before the papers are transmitted to 
die record'Toom. 

R. 105. Every attachment of moveable property under R. 43, of negotiable instru- 
ments under Rule 51, and of immoveable property under Rule 54, shall be made through 
a Civil Court Amin, or bailiff, unless special reasons render it necessary that any other 
agency should be employed, in which case those reasons shall be stated in the hand- 
writing of the presiding Judge himself in the order of attachment 

R. 106. When the property which it is sought to bring to sale Is immovable pro- 
perty within the definition of the same contained in the law for the time being in 
force relating to the registration of documents, the decree-holder shall file with his appli- 
cation for an order for sale a certificate from the Sub-Registrar within whose sub-district 
such property is situated, showing that the Sub-Registrar has searched his book Nos. I 
and n and their indices for the twelve years preceding the mortgage or attachment, 
as the case may be. and stating the encumbrances, if any, which be has found on the 
property. 

R. 107. Where an application is made for the sale of land or of any interest In 
land, the Court shall, before ordering sale thereof, call upon the parties to state whether 
such land is or is not ancestral land within the meaning of Notification No. 1887-1-238-10, 
dated 7th October 1911, of the Local Government, and shall fix a date for determining 
the said question. 

On the day so fixed, or on any date to which the enquiry may have been adjourned, 
tile Court may take such evidence, by affidavit or otherwise, as it may deem necessary; 
and may also call for a report from the Collector of the district as to whether such land 
or any portion thereof is ancestral land. 

After considering the evidence and the report, if any, the Court shall determine 
\\4iether such land, or any, and what part of it, is ancestral land. 

Hie result of the enquiry shall be noted in an order made for the purpose by the 
presiding Judge in his own handwriting. 

R. 108. When the property which it is sought to bring to sale is revenue-paying 
or revenue-free land or any interest in such land, and the decree is not sent to the 
Collector for execution under Section 68, the Court, before ordering sale, shall also ca ll 
upon the Collector in whose district such property is situate to report whether the pro- 
perty is subject to any (and, if so, to what) outstanding claims on the part of Govern- 
ment. 

R. 109. Hie certificate of the Sub-Registrar and the report of the Collector shall 
be open to the inspection of the parties or their pleaders, free of charge, between the 
time of the receipt by the Court and the declaration of the resiilt of the enquiry. 

No fees are payable in respect of the report by Collector. 


Older 21, Rule 103 — Note 5 (contd.) 

(2) Persons other than the obstructor who 
are likely to dispute the title of the pur- 
chaser are not necessary parties to the siiit 
under this rule. AJR 1968 Bom 44 (50): 
69 Bom LR 111. 

[But see AIR 1948 Sind 95 (96): iLR 
(1947) Ear 86 (DB).] 

(3) Suit under (^der 21, Rule 103 — 
Jud^ent-debtor is a proper if not a neces- 
sary party. AIR 1938 Nag 300 (302): 1938 
Nag LI 107. 

(•£ Plaintiff content witii getting merely 
tynux)!!^ possession — > Lessee in actual 


possession not a necessary party. (1947) 51 
Cal WN 857 (858) (DB). 

(5) Suit against obstructor — Judgment- 
debtor is not necessary party. AIR 1935 
Sind 129 (131). 

(6) A person wrongly impleaded but sub- 
sequently removed is not a party to tiie suit 
under S. 47 — Purchaser in execution of a 
decree under that suit can file a suit 
against Him under Rule 103. (1065) 78 
Mad LW 606. 

6. limitation. — See Notes on Art. 08, 
limitation Act (1963). 
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R- 110. The result of the enquiry under R. 66 shall be noted in an order made 
for the purpose by the presiding Judge in his own handwriting. The Court may in its 
discretion adjourn the enquiry, provided that the reasons for the adjournment are stated 
in writing and that no more adjournments are made than are necessary for tile purposes 
of the inquiry. 

R. 111. If after proclamation of the intended sale has been made any matter is 
brought to the notice of the Court which it considers material for purchasers to know, 
the Court shall cause the same to be notified to intending purchasers when the property 
is put up for sale. 

R. 112. The costs of the proceedings under Rr. 66, 106 and 108 shall be paid in 
the first instance by the decree-holder; but they shall be charged as part of the costs 
of the execution, unless the Court, for reasons to be specified in writing, shall consider 
that they shall either wholly or in part be omitted therefrom. 


R. 113. Whenever any Civil Court has sold, in execution of a decree or other 
order, any bouse or other building situated within the limits of a military cantonment 
or station, it shall, as soon as the sale has been confirmed, forward to the Commanding 
Officer of such cantonment or station for bis information and for record in the Brigade 
or other proper office, a written notice that such sale has taken place; and such notice 
shall contain full particulars of the property sold and of the name and address of the 
purchaser. 


R. 114. Whenever guns or other arms in respect of which licences have to be 
taken by purchasers under the Indian Arms Act (Act No. XI of 1878) are sold by pub- 
lic auction in execution of decrees by order of a Civil Court, tire Court directing tfie 
sale shall give due notice to the Magistrate of the district of the names and addresses of 
the purchasers and of the time and place of the intended delivery to the purchasers of 
such arms, so that proper steps may bo taken by the police to enforce the requirements 
of the Indian Anns Act.* 


[a] Now Arras Act. 1059 (54 of 1050). 


R. 115. When a« application is made for the attachment of livestock or other 
moveable property, the decree-holder shall pay into Court in cash sudi sum as will cover 
the costs of the maintenance and custody of the property for fifteen days. If within 
three clear days before the expiry of any such period of fifteen days the amount of sucb 
costs for such further period as the Court may direct be not paid into Court, the Court, 
on receiving a report thereof from the proper officer, may issue an order for the wiA- 
drawal of the attachment and direct by whom the costs of the attatiimwit are to be 
paid. 

R, 116. Livestock which has been attached in execution of a decree shall ordinarily 
be left at the place where the attachment is made either in custody of the judgment- 
debtor on his furnishing security, or in that of some landholder or other respectable 
son willing to undertake the responsibility of its custody and to produce it when required 
by the Court. 

R. 117. If the custody of livestock cannot be provided for in the manner described 
in the last preceding rule, the animals attadied shall be removed to the near^ 
established under the Cattle Trespass Act, 1871, and committed to tiie custody ® 
pound keeper, who shall enter in a register — 

(a) the munber and description of the animals; 

(b) the day and hour on and at ^lich they were committed to his custoibq 


Order 21, Rule 116 (All) — Note 1 
(1) Buffaloes attached by Court Amin of the deca^-hqlder. 
nder warrant of attachment in execution of 
[ecree-holder were kept in custody of the 
apurdar who for want of accommodation 
ept them for the ni^t in tiie enclosure 


4 C 1 . Held the buffaloes 

possession of Ae sapu^ 


(804, 807)t 
SCR 75. 
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(c) the name of the attaching oificer or his stibordinate hy whom they were com- 
mitted to his custody; and shall give such attaching officer or subordinate a 
copy of the entry. 

R. 118, For every animal committed to the custody of the pound-keeper as afore- 
said a charge shall be levied as rent for the use of the pound for each Ofleen or part 
of fifteen days during which such custody continues, according to the scale prescribed 
under S. 12 of Act No. I of 1871. 

And the sums so levied shall be sent to tlie Municipal or District Board, or tha 
Notified Area, as the case may be. under whose jurisdiction the pound is. (21-11-1942.) 

R. 119. The pound-keeper shall take charge of, feed and water, animals attached 
and committed as aforesaid until they are withdrawn from his custody as hereinafter pro- 
vided and he shall be entitled to be paid for their maintenance at such rates as may be, 
from time to time, prescribed under proper authority. Such rates shall. for animals 
specified in the section mentioned in the last preceding rule, not exceed the rates for 
tibe time being fixed under S. 5 of the same Act. In any case, for special reasons to be 
recorded in writing, the Court may require payment to be made for maintenance at 
higher rates dian those prescribed. 

R. 120. The charges herein authorized for the maintenance of livestock shall be 
paid to the pound-keeper by the attaching officer for the first fifteen days at the time 
die ftnimalg are committed to his custody, and thereafter for such further period as the 
Court may direct, at the commencement of such period. Payments for such maintenance 
so made in excess of the sum due for the number of days during which the animals may 
be in the custody of the pound-keeper shall be refunded by him to the attaching officer. 

R. 121. Animals attached and committed as aforesaid shall not be released from 
custody by the pound-keeper except on the written order of the Court or of the attach- 
ing officer, or of the officer appointed to conduct the sale; the person receiving the ani- 
mals, on their being so released, shall sign a receipt for them in the register mentioned 
in Rule 118. 

Note.— The reference to Rule 118 seems to be a mistake for Rule 117. 

R. 122. For the safe custody of moveable property other than livestock while 
under attachment the attaching officer shall, subject to approval by the Court, make such 
ftTT <in g<»ment> a$ may be roost convenient and economical. 

B, 123. With the permission of the Court the attaching officer may place one or 
more persons in special charge of such property. 

R. 124. The fee for the services of each such person shall be payable in the 
manner prescribed in R. 116. It shall not be less than four annas and shall ordinarily 
not be more than six annas per diem. The Court may at its discretion allow a higher 
fee: but if it do so, it shall state in writing its reasons for allowing an exceptional rate. 


R. 125. When die services of sudi person are no longer required, the attaching 
officer shall give a certificate on a counterfoil form of the number of days he has 

served and of the amount due to him; and on the presentation of such certificate to the 
Court \\diich ordered the attachment, the amount shall be paid to him in the presence 
of the presiding Judge: 

Provided that where the amoimt does not exceed Rs. 5 it may be paid to the sahna^ 
by money order on requisition by the amin, and the presentation of the certificate may 
be dispensed with. 

[•] Sabnas are persons employed to watch croiw. 


R. 126. When in consequence of an order of attachment being withdrawn or for 
s ome odier reason, the iierson has not been employed or has remained in charge of the 
property for a dborter ttma than that for >shich payment has been made in respect of 
his services, the fee paid shall be refunded in whole or in part, as the case may be, 
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IL 127. Fees paid into Court under the foregoing rules shall be entered in Ae 
Register of Petty Receipts and Repayments. 


R. 128. When any sum levied under R. 119 is remitted to the treasury, it shall be 
accompanied by an order in triplicate (in the form given as Form 9 of the Municipal 
Account Code), of which one part will be forwarded by the Treasury OflBcdals to the 
District or Municipal Board, as the case may be. A note that the same has been paid 

into the treasury as rent for the use of the pound, will be recorded on the extract from 
the pass-book. 

R. 129. The cost of preparing attached property for sale, or of conveying it to die 
place where it is to be kept or sold shall be payable by the decree-holder to the attach- 
mg officer. In the event of the decree-holder fading to provide the necessary funds the 
attaching officer shall report his default to the Court, and the Court may thereupon issue 
an order for the withdrawal of the attachment and direct by whom the costs of the 
attachment are to be paid. 


R. 130. Nothmg m these rules shall be deemed to prevent the Court from issuing 

and serving on the judgment-debtor simultaneously the notices reauired hv O 2 i n, oa 
60 and 107. ^ uy yj. 

GARNISHEE ORDERS 


R. 131. The Court may, in the case of any debt due to the Judgment-debtor (offier 
than a debt secured by a mortgage or a charge or a negotiable instrument, or a debt 
recoverable only in a Revenue Court), or any moveable property not in the possession 
of the judgment-debtor, which has been attached under Rule 40 of this Order, issue a 
notice to any person (hereinafter called the garnishee) liable to pay such debt or to deliver 
or account for such moveable property, calling upon him to appear before the Court 
and show ca^e why he should not pay or deliver into Court the debt due from or the 
property deliverable by him to such judgment-debtor, or so much thereof as may be 
sufficient to satisfy the decree and the cost of execution, (As amended on 29-3-1940.) 


R. 132. If die garnishee does not forthwith or within such Hma as die Court mey 
allow, pay or deliver into Court the amount due from or the property deliverable by him 
to the judgment-debtor, or so much as may be sufficient to satisfy the decree and die 
cost of execution, and does not dispute his liability to pay such debt or deliver' sudb 
moveable property, or if he does not appear in answer to the notice, then the Court 
may order the garnishee to comply with die terms of sudi notice, and on such order 
execution may issue as though such order were a decree against hfan. 


R. 133. If the garnishee disputes his liability the Court, instead of making such 
order, may order that any issue or question necessary for determining bis liability be 
tried as thou^ it were an issue in a suit; and upon the determination of sudi issue shall 
pass such order as shall be just. [As amended on 29-3-<1949.] 


Order 21, Rule 131 (AU) — Note 1 


(1) It is open to a prospective garnishee 
to make a pajTiient of his debt to his cre- 
ditor even if ne knew that by making that 
payment he was likely in a way to affect 
die interest of the creditor of his creditor. 
AIR 1962 All 107 (108) (DB). 

(2) Notice under Order 21, Rule 131 — 
Ex parte order dismissing objections for non- 
compli^ce with certain directions — Ex 
parte order subsequendy recalled and ob- 
jections decided on merits — r Order held, 
could not be challenged as it did not af- 
fect merits of the matter. AIR 1962 AU 
107 (108) (DB), 


(3) Custodian of evacuee property cannot 
be ordered by CSvil Court under Order 21 
Rule 131, to deposit Rte sale proceeds oi 


vacuee property against which a claim fa 
3gistere<£ AIR 1965 AU 70 (71, 72): 1904 
JTlJ 132. 

Order 21, Rule 132 (AU) ~ Note 1 

A. 


file a separate suit so mat me 
ised may to decidc^d in diat smt. The 
nies have to be tried in the execuuTO 
■oceedings themselves. AIR 1960 AU 547 

47): 1060 AU LJ 123. 

(2) Garnishee d^uting liabihty — It is 
T htm to indicate on what gromds the 
spute is be^g raised so that spednc i^es 
ii3d be framed with respect to questM m s 
jeessazy for determining me liabUity ATO 
)63 AU 818 (318, 310): 1963 AU LJ 443 
5B). 
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It 134. Whenever in any proceedings under these rules it is alleged, or appears 
to the Court to be probable that tlie debt or pniperty altadied belongs to some tliird 
person, or that any third person has a lien or charge upon, or an interest in it, tlie Court 
may order such third person to appear and state the nature of his claim, if any, upon 
sudi debt or property and prove the same, if necessary. [As amended on 29-3-1949.J 

R- 135. After hearing such third person, and any other person who may subse- 
Quently be ordered to appear, or in the case of such third or other person not appearing 
when ordered, the Court may pass such order as is hereinbefore provided or make such 
odier order as it shall think fit, upon such terms in all cases with respect to the lien, 
diarge or interest, if any, of such third or other person as to such Court shall seem 

fust and reasonable. 

R. 136. Payment or delivery made by the garnishee whether in execution of an 
order under these rules or otherwise shall be a valid discharge to him as against the 
Judgment-debtor, or any other person ordered to appear as aforesaid, for the amount 
paid, delivered or realised although such order or the judgment may be set aside or 
reversed. 

R. 137. Debts owing from a firm carrying on business within the jurisdiction of the 
Court may be attached under these rules, although one or more members of such firm 
may be resident out of the jurisdiction: Provided that any person having the control or 
management of the partnership business or any member of the firm within the jurisdic- 
tion is served with the garnishee order. An appearance by any member pursuant to an 
order shall be a sufficient appearance by the firm. 

R, 138. The costs of any application under these rules and of any proceedings 
arising therefrom or incidental thereto, or any order made thereon, shall be in the dis- 
cretion of the Court 

R. 139. (1) Where the liability of any garnishee has been tried and determined 

under these rules, the order shall have the same force and be subject to the same condi- 
tions as to appeal or otherwise as if it were a decree. 

(2) Orders not covered by clause (1) shall be appealable as orders made in execu- 

tion* 

Illustration. An application for a garnishee order is dismissed either on the ground 

that the debt is secured by a charge or that there is no prima facie evidence of debt 
due. This order is appealable as an order in execution. 

R. 140. All the rules in this Court relating to service upon either plaintiffs or 
defendants at the address filed or subsequently altered under O. 7, or O. 8 shall apply to 
all proceedings taken under O. 21 or Section 47- 

Tbe following form shall be used under the provisions of Rule 131 of Order 21; — 

Suit No 19 . 

Plain ti£E. 


versxia 


Defendant 


To 

Whereas it is alleged that a debt of Rs is due from you to the judgment- 

debtor: 

Or that you are liable to deliver to the abovenamed judgment-debtor the property 
set forth in the schedule hereto attached; 

Take notice that you are hereby required on or before the.... day of 19.. 

to pay into this Court the said sum of Rs or to deliver, or account 

to the Amin of this Court for the moveable property detailed in the attached schedule or 
otherwise to appear in person or by advocate, vakil or authorised agent in this Court at 
10-30 in tbe forenoon of the day aforesaid and show cause to the contrary, in default 
hereof an order for die payment of the said sum. or for the delivery of the said pro- 
perty may be passed against you. 

^ftted ....... .day of ..•••••• 19 • •• 

Munslf /Sub-Judge 




at 
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Rules 104 to 106 (Andhra Pradesh) 

(i) Rules 104 and 105 — Same as Aose of Madras. 

(ii) After Rule 105» add as Rule 106, Ae following 

''106, Where and in so far as a decree or order is varied or reversed and the 
case does not fall within the scope of Section 47 or Section 144, the Court of first 
ms^ce shall, on the application of any party affected by the decree or order, cause 
such r^ti^tion to be made as will, so far as may be, place the parties in the pori- 
bon which they would have occupied but for such decree or order or such part 
thereof as has been varied or reversed For this purpose, the Court may malcA 
^y order mcluding orders for the refund of costs and for the payment of interest, 

damages, compensation and mesne profits, which are properly consequential on such 
variation or reversal.** (19-4-1956.) 

Buie 104 (Dellii and Himachal Pradesh) 

Puejab. Soe Act 28 of 1968, S». 7 and 17 (81-10-1986 and 

l-5“1967)e 

Buies 104 and 105 (Kerala: Laccadive, Minicoy Amindivi Islands) 

^ ^^Rules 1^^ and 105 of Madras (9-6-1050); See Act 37 of 1956, S. 60 and 

Buies 104 to 106 (Madras and PondiclierryJ 
Add the following after Rule 103: — 

"R 104 (1) The Court before which an appHcaMon under any of the fore- 

gomg rules of this Order is pending may fix a day for the hearing of the appli- 
cation. 

(&) mere on the day fixed or on any other day to micb Ae hearing may be 
adjourned the applicant does not appear, when the case is called on for hearing, 
the Court may make an order that the appUcation be dismissed. 

(3) Where the applicant appears and the respondent to v^om Ae notice has 
been issued by the Court does not appear, the Court may bear the implication ex 
parte and pass such order as it fit. 

Explanation.— An application referred to in sub-mle (1) inrluA^ a or 

objection made under Rule 58 of this Order." 

"R, 105. (1) The applicant, against whom an order is made ondex sub-role C2) 
of the preceding rule or the respondent against whom an order is passed ex parte 
under sub-rule (3) of the preceding rule or under sub-rule (1) of Role 23 of this 
Order, may apply to the Court to set aside the order and if he satisfies the Court 
that there was sufiBcient cause for his non-appearance, when the application was 
called on for hearing, the Court shall set aside the order on sudi terms as to costs 
or otherwise as it thmks fit, and shall appoint a day for the further bearing of the 
application. 


(2) No order shall be made on an application under sub-rule (1) unleiM notice 
of the application has been served on the opposite party. 


Order 21, Rules 104, 105 (Andh Pra) 

Note 1 

(1) Execution petition dismissed for de- 
fault — Restoration — Position in Andhra 
after insertion of Rules 104 and 105 in 
Order 21 — . No inherent powers. AIR 
1963 Andh Pra 127 (129, 130); (1962) 2 
Andh WR 21. 

(2) (Mad and Andh R:a) Execution peti- 
tion — Decree-holder represented by coun- 
sel — Counsel not present before Court — 
Qismissal is for d^ault — ^ Pr^ence of 


decree-holder'* not material — > Restoration 
governed by Rules 104 and 105. AIR 1962 
Mad 386 (387): (1962) 1 Mad LJ 319. 

(3) Application under Order 21, Rule 2 
for recording full satisfaction of deree — 
Dismissal for default — Application for re- 
storation under Order 21, Rule 105 (2) — 
Court imposing terms or restoration after 
hearing Mtitioner — Order neither final nor 
appealable — Order cannot be interfered 
wim in revision under Section 115. (1968) 
1 Andh LT 321. 
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(8) An application under sub-rule (1) shall be made within thirty days of the 
date of die order or where in the case of an ex parte order the notice was not duly 
served, the date when the applicant had knowledge of the order. 

(4) The provisions of Section 5 of the Indian' Limitation Act, 1908, shall apply 
to applications under sub-rule (1)."’ [P. Dij. No. S97 of 1945 dated 4-9-1945.] 

*R. 106. Where and in so far as a decree or order is varied or reversed ond 
the case does not fall within the scope of Section 47 or Section 144, the Court of 
first instance shall, on the application of any party affected by the decree or order, 
cause such restitution to be made as will, so far as may be, place the parties in the 
position which they would have occupied but for such decree or order on such part 
thereof as has been varied or reversed." (19-5-1954): See Act 26 of 1968, S. 3 
and Sdiedule PL H (w.e.f. 5-9-1968). 

Mysore 

At the end of Order XXI, after Rule 103, add the following rules 

104. (1) The Court before which an application under any of the foregoing rules of 
this Order is pending may fix a day for the hearing of the application. 

(2) Where on the day fixed or on any other day to which the hearing may be 
adjourned the applicant does not appear when the case is called on for hearing die 
Court may make an order that the application be dismissed. 

(3) Where the applicant appears and the respondent to whom notice has been 
issued by the Court does not appear, the Court may hear the application ex parte 
and pass such order as it thinks fiL 

Explanation — An application referred to in sub-rule (1) of this rule includes a 
or an objection made under Rule 58 of this Order. 

105. (1) The applicant against whom an order is made under sub-rule (2) of 
Rule 104 or a respondent against whom an order is passed ex parte imder sub-rule <3) 
of the same rule or under sub-rule (1) of Rule 23 of this Order, may apply to the Court 
to set aside the order and if he satisfies the Court that there was sufficient cause for his 
non-appearance when the application was called on for hearing, the Court shall set aside 
the order on such terms as to costs or otherwise as it thinks fit and shall apoint a day 
for the hearing of the application. 

(2) No order shall be made on an application undmr sub-role (1) unless notice ol 
tile application has been served on the opposite party. 

(3) An application under sub-rule (1) of this Rule shall be. made within SO days of 
the date of the order or where in the case of an ex parte order the notice was not duly 
served, the date when the applicant had knowledge of the order. 

(4) The provisions of Section 5 of the LimiUtion Act, 1963 shall apply to aoDlica- 
lions under sub-rule (1) 130-3-1967J. 

Rule 104 (Orissa) 

Same as that of Patna. 


Rule 104 (Patna) 

Add tile following rule 


•R. 104. For the purpose of all proceedings under tills Order service on any 
party shall be deemed to be sufficient if effected at the address for service referred 
to in O. 8. R. 11, subject to the provisions of O. 7, R. 24, provided that this rule 
shall not apply to the notice prescribed by Rule 22 of this Order.” 


Order 21, Rule 106 (Madras and 
Andh Ka) Note 1 
(1) Order for eviction of cultivating tenant 
by Tahsfldar ^ Confhmation in appeal by 
Revenue Divisional Officer — Writ petitioa 
by tenant to quash order Tenant evicted 


In spite of stay — - Revenue authorities have 
power to order restoration of possession if 
order of eviction is quashed. AIR 1966 
Andh Pm 4 (7): (196^ 2 Andh WR 107 
(DB). 
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Rule 104 (Punjab, Haryana and Chandigarh) 

Add the following rule: — 

“R. 104. For the purpose of all proceedings under this Order service on any 
party shall be deemed to be sufficient if effected at the address for service referred 
to in O. 8, R. 11, subject to the provisions of O. 7, R. 24, provided that this rule 
shall not apply to the notice prescribed by Rule 22 of this Order,” (24-11-1027): 
See Act 31 of 1966, Ss. 29 and 32 (1-11-1966). 

ORDER XXI-A 

Assam and Nagaland 

Same as that of Calcutta — See Assam High Court Order, 1948, CL 0 and Act 27 
of 1962 Ss. 13 and 15 (w.e.f. 1-12-1963). 

Calcutta: Andaman and Nicobar Islands 

Insert the following as Order XXI-A: — 

"ORDER XXI-A 

' R. 1. Every person applying to a Civil Court to attadi moveable property 

shall, in addition to the process-fee, deposit such reasonable sum as ffie Court may 
direct, if it thinks necessary for the cost of its removal to the Court-house, for its 
custody, and if such property is livestock, for its maintenance according to the 
rates prescribed in Rule 2 of this Order. If the deposit, when ordered be not 
made, the attachment shall not issue. The Court may, &om time to time, order 
the deposit of such further fees as may be necessary. In default of due payment 
the property shall be released from attachment 

R. 2. The following daily rates shall be chargeable for tibe custody and 
maintenance of livestock under attachment: — 

Goat and pig — Annas 2 to annas 4. 

Sheep — Annas 2 to 3. 

Cow and bullock — Annas 6 to annas 10. 

Calf — ^Annas 3 to annu-c 6. 

Buffalo— Annas 8 to annas 12. 

Horse — ^Annas 8 to annas 12. 

Ass — Annas 3 to annas 5. 

Poultry — ^Annas 2 to annas 3 pies 6. 

Explanation. — ^Althou^ the rates indicated above are regarded as reasonable, the 
Courts shoidd consider individual circumstances and the local conditions and permit 
deposit at reduced rates where the actual e^ienses are likely to fall short of the 
mi pimfl or maxima. If any specimen or special value in any of the above classes 
is seized a special rate may be fixed by the Court If any animal not specified is 
attached, the Court may fix the cost as a special case. 

R. 3. When the property attached consists of agricultural inqilcments or other 
articles which cannot conveniently be removed and the attaAing officer does not 
act under the proviso to R. 43, O. 21, he may, unless the Court has offierwise 
directed, leave it in the village or place where it has been attaAed— 

(a) in the Aarge of the decree-holder or his agent or of the judgment-dAtor or 
some other person, provided that the decreeliolder or his agent or the 
judgment-debtor or other p^son enters into a bond in Form No. 15A of 
pendix E to this SAedule, with one or more sureties, to produce ffie attaAed 

Order 21-A,. Rule 3 (Calcutta and 
Assam) — > Note 1 

(1) Attachment of movable property be- 
tore judgment — ^ Properly attaAed kept in 
custody of third party on his e xe c utin g do^ 
cG return goods and to pay price of gctods 


if he foiled to do so ^ Goods destroyed 
\yy gre ^ Surety can plead In defa^ 
fhAt he was not RaMa as goods were de- 
stro 3 ^ by of God. AIR 1002 Anam 
28 (27): (1900) 1 Assam UR 243. 
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Seetlon 73 — Note M (contd.) 
tune indirectly occasioned to him. .AIR 
1948 Mad 442 (446)= ILR (1948) Mad 
851 (DB). 

(22) The person injured by breach of 

contract is to be placed In .the position 
he would have. been in had the contract 
been performed. Of course, he is not 
to be put in a better position by re- 
covery of damages for the breach of 
contract than he would have been in 
if there had been performance. The 
fundamental principle of law of damages 
within the meaning of Section 73 is, 
that the person injured by breach of 
contract have fcdr and just com- 
pensation commensurate with loss sus- 

tained in consequence of the defendant's 
breach of contract which gives rise to 
toe action. This amount is to be esta- 
blished with reasonable certainty. 

AIR 1957 Madh B 53 (56)= ILR (1956). 
Madh B 182 (DB) ** AIR 1962 SC 366 
(S70)^ (1962) 1 SCR 653. (AIR 1957 

Madh B 53, Reversed.) 

(23) In a suit against the Railway for 
compensation on accoimt of the loss in 
transit of a consignment of 3 volumes 
of books, which formed part of a set, 
toe plaintifi claimed the price of the 
whole set on the ground that the loss of 
3 volumes rendered the wohle set use- 
less. It was not proved that the Rail- 
way had knowledge that the volumes 
were out of a single set and that the 
books if lost would render the whole 
set entirely useless — Held^ that damage 
which can be said to naturally arise in 
the usual course of things is the price 
of the 3 volumes. Consequently, the loss 
of the entire set cannot be regarded as 
a loss naturally arising in the usual 
course of things. It was not the case 
of the plaintiff that the Railway had 
knowledge that the volumes were out 
of a single set. Hence it cannot be said 
that the Railway undertook any liability 
for the price of the entire set in case of 
loss of consignment. The Railway cm- 
not, therefore, be liable for anything 
more than the value of the consigm 
ment. AIR 1952 Nag 32 (33)= ILR 
(1952) Nag 125. 


25. Default of plaintiff.— (1) Sec- 
tions 73 and 74 are meant for benefit of 
party willing to perform contract 
not for defaulting party. (1910) 33 Mm 
375 (370) (DB) •• AIR 1964 Mad .508 

(010)= (1964) 2 Mad LJ 263. 

(2) A plaintiff, who has failed to per- 
form his part of contract and proved 
no damages, cannot succeed in a suit 
for damages for breach of the contract. 
AIR 1910 Cal 1000 (1000) (DB). 


(8) Party to be entitled to compensa- 
tion must have done something to his 
own prejudice In performance of his 
of toe contract. AIR 1034 Nag 129 

M2), 

tVoL 6.1 3 a1 M. 51 


(4) A party to a contract caimot be in 
a better position by reason of his own 
default than if he had fulfilled his obli- 
gations. AIR 1942 Cal 382 (384). 

(5) Plaintiff’s plea to benefit by his 
own breach of contract and enforce it 
against defendants cannot be allowed. 
AIR 1934 Lah 84 (84) ** AIR 1934 Lah 
845 (846)= 36 Crl L Jour 737. 

(6) Breach of contract — Breach waiv- 
ed by lapse of time — Remedy for 
breach is lost. AIR 1969 Mys 310 
(311)= (1969) 1 Mys LJ 237 (DB). 

(7) Vendor having no goods to deliver 
is not entitled to compensation for 
vendee’s refusal to take delivery. AIR 
1934 Nag 129 (132). 

(8) To maintain a suit for damages 
for alleged breach of contract, the 
plaintiff should have performed his part 
of the contract, taken possession of the 
land, put forward any accounts of the 
alleged loss and claim damages on that 
basis alone. It is the duty of plaintiff 
in such circumstances to mitigate the 
damages. AIR 1939 Lah 118 (122) (DB). 

(9) Mere fact that party has committ- 
ed breach of term of contract with 
reference to first instalment, in which 
goods are to be delivered, does not in 
itself entitle the other to treat the con- 
tract as at an end. But where breach 
has been such as goes to the root of the 
contract, the party in default cannot 
insist on remainder being carried out. 
AIR 1930 Cal 382 (384) (DB). 

(10) A agreed to give B reasonable 

time to fulfil order placed with him. 
having regard to exigencies of B'.s 
business. The order was however given 
too late. B not liable to pay damages 
for not carrying out terms .of contract. 
(1911) 12 Ind Cas 339 (340. 345) 

(Oudh). 

(11) Where the plaintiff was guilty 

of vm justifiable conduct in not co- 
operating with the railway in tracing 
out the lost bale by helping them to 
Identify the same etc., when requested 
by the railway so to do — Held, that 
the last day of which the market value 
should be taken Into calculation ought 
to be the day on which the plaintiff 
would in ordinary course have receiv- 
ed the goods if he had complied with 
the request of the railway and co- 
operated with them in tracing out the 
lost bale. AIR 1925 Cal 737 (739J 

(DB). 

(12) Plaintiff agreeing to construct 
house for defendant according to esti- 
mated cost less certain rebate — 
Defendant stopping work and settl- 
ing dues at certain amount — Suit by 
plaintiff for work actually done — 
Defendant cannot claim rebate propor- 
tionate to rebate upon original eq- 
uate. AIR 1938 Cal 588 (538) = ILR 
(1938) 2 Cal 320 (DB). 
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(13) The doctrine of frustration only 
applies if the disturbing cause goes to 
the extent of substantially preventing 
the performance of the whole contract: 
“interference leaving a considerable 
part capable of performance, will not 
be an excuse. AIR 1940 Pat 204 (238) = 
19 Pat 1. 


(14) Plaintiffs acting as commission 
agents of defendants in respect of pur- 
chase of textile goods — Such goods re- 
quired to be kept in godown of plaintiffs 
before despatch to defendants — Plain- 
tiffs agreeing to insure goods and defen- 
dants to pay for it — Goods not 
insured by plaintiffs destroyed by 
fire caused by explosion in Bombay 
Docks — Suit by plaintiffs to recover 
damages in respect of price of goods 
destroyed — Counter claim by defen- 
dant on ground of plaintiffs’ breach of 
duty in not insuring goods — Measure 
of plaintiff’s liability to defendants — 
Difference between compensation receiv- 
ed under Bombay Explosion (Compen- 
sation) Ordinance, 1944, and what 
would have been received if insurance 
had been effected is to be compensa- 
tion or damages. AIR 1948 Bom 133 
(137) (DB). 


26. Proof of damages. — (1) Section 73 
makes it compulsory for the plaintiff 
to prove that he has suffered damage 
and the extent to which he has suffer- 
ed before a Court can award him 
damages for breach of contract, and if 
lie does not give the best evidence, 
every presumption should be made 
against him, but this does not relieye 
the Court altogether of the duty of 
assessing the damages, as best it can, 
on evidence and materials actually 
before it. AIR 1927 Sind 49 (52) = 
19 Sind LR 41 ** AIR 1918 PC 149 (15®) 
AIR 1915 All 295 (297) ** AIR 1965 
Pat 179 (183) = 1965 BLJR 679 (DB) •• 
(1968) 2 Andh LT 326 (348) (DB) •• 
AIR 1964 Madh Pra 101 (109) = 1964 
MPLJ 579 (DB) ** AIR 1964 Pat 250 
(253) =- 1963 BLJR 426 (DB). (Failure 
to supply goods — Market price not 
stated in plaint — Allegation as to 
price at which vendee wm forced to 
purchase goods would indicate market 
price and vendee would be entitled to 
damages on its basis.) ** AIR 1963 
163 (174, 175) = 1963 Cal LJ 43 *• AIR 
1960 Pat 87 (97). 

(2) Compensation cannot be granted 
on grounds of equity for loss of profit 
in the absence of proof that W 
damages had been sustained. AIR 1960 
Punj 478 (480) = 62 Pun IR 710. 

(3) In a suit for damages for a breach 
of contract, the defendant is entitle 
to know exactly what case he h^ to 
meet and he must be afforded m 
opportunity to investigate the details 


of the claim so that he can call evi- 
dence about it if he can, and so he 
can attack the plaintiff’s estimate of 
damages, as well as the basis on which 
it is grounded. The plaintiff must con- 
sequently furnish the necessary pai^- 
culars. AIR 1938 Nag 530 (531). 


(4) The rule, that in a suit for work 
done by a contractor against his em- 
ployer, it is for the plaintiff to prove 
his claim and if the evidence he has 
produced is not reliable, he can get 
nothing beyond what the defendant 
has admitted, can hardly be applied to 
a case where the defendant is a railway 
company and the defendant’s measure- 
ments were not properly made and the 
defendant has , not been able to produce 
all relevant materials in connection 
with the measurements that the defen- 
dant made. AIR 1933 Cal 165 (167) 

(DB). 


(5) The amount of damages must be 

established with reasonable certainty. 
But this does not mean that absolute 
certainty is required nor, in all cases, 
is there a necessity for direct evidence 
as to the amount. "Where the defen- 
dant has, by his wrong, put it out of 
the plaintiff’s power to prove the 
quantum of damage exactly, the pre- 
sumption is against the defendant and 
the burden is upon him to reduce the 
amount from the highest possible esti- 
mate. Only such approximation to 
certainty is required as would satisfy 
the mind of a prudent and impartial 
person. Where there has undoubtedly 
been an infringement of a right, 
nominal damages are recoverable even 
though no actual damage can be 
proved. AIR 1923 Cal 49 (60, 51, 62) 
(DB) •* AIR 1963 Cal 163 (174) = 1963 
Cal LJ 43 •* ILR (1960) 1 Cal 821 

(832) •* AIR 1959 Andh Pra 551 (560, 
561) (DB). 

(6) Where the only evidence av^- 
lable as regards damages is the plain- 
tiff’s own estimate about it and the 
defendant does not produce best evi- 
dence though within his power, adverse 
inference against him can be dravm 
AIR 1963 Madh Pra 197 (200) = 1964 
MPLJ 848 (DB). 


(7) Even without amendment of 
laint Court can award proper measure 
f damages if there is ,^^ficient eW- 
ence on record. AIR 1059 

) (35). (AIR 1924 Bom 39®, Foil. ILR 

} Cal 568 Not foU.) 

( 8 ) In a breach of contract to rell 

nmovable Property, tl^ market value 

[ the land is what it will fetch in Ihe 
pen market. In such a case earlier 
lies of the same property or compan- 
on with other simUar plots in toe 
icalitv will also help in ascertaining 
*e valu^^ AIR1921 Sind 197 (199) - 
5 Sind LR 21. 
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(9) It is open to the Judge of the 
Small Cause Court to assess the 
damages for bailee's negligence, even 
in the absence of more definite evi- 
dence as to the extent of the negli- 
gence which he has found to be prov- 
ed. AIR 1924 Rang 356 (358). 

(10) Contract for delivery at a place 
— Plaintiff producing no evidence to 
show market rate at the place — Plain- 
tiff is not entitled to damages. AIR 
1934 Lah 59 (60) ** ILR (1960) Mys 990 
(998) (DB). 

(11) Proof of damage is necessary to 
enable recoverability. AIR 1948 Mad 
442 (444) = ILR (1948) Mad 851 (DB) 

** (1969) 1 SCWR 1064. 

(12) Where the plaintiff who was in 
possession of a temple under an agree- 
ment complained of dispossession by 
the defendant and claimed damages and 
loss suffered by him in respect of the 
offerings of the temple which to some 
extent were personal offerings and the 
amount whereof was uncertain and 
voluntary in character: Held, that whe- 
ther the damages were claimed for 
breach of contract or in tort on the 
ground of wrongful deprivation of 
possession no decree for damages could 
be allowed, where there was no defi- 
nite proof of loss suffered by the plain- 
tiff. AIR 1955 Ajmer 14 (16). 

(13) In a suit for damages it is for 
the plaintiff to adduce reliable evi- 
dence to show what damages he has 
suffered. AIR 1957 Pat 350 (355) = 
35 Pal 967 (DB) ** AIR 1966 MP 95 
(102) = 1965 MPLJ 809 (DB). (Plain- 
tiff relying on hypothetical and mis- 
leading data to prove part of damages, 
though in position to give better and 
satisfactory data — Claim for that 
part not allowed.) •* ILR (1961) 1 Cal 
389 = (1960) 64 Cal WN 992 (1096). 
(Market-rate which is based on a 
large series of transactions put through 
or carried on by a firm of brokers is 
more reliable and more truly the best 
evidence on the point of market-rate.) 

(14) In a suit for damages for loss of 

goods which had been consigned under 
railway risk, the onus is entirely en 
the Railway to establish that the loss 
was not due to any negligence on its 
part. AIR 1957 Pat 328 (331) == 36 

Pat 495 (DB). 

27. Date when damages become dne. 

(1) Damages for breach of contract 

become due on the date when the con- 
tract is broken. AIR 1921 Lah 39 (41) 
•• air 1969 Cal 496 (510) (DB). 

(Allegation of date of breach of con- 
tract is material and relevant in 
awarding damages.) •• AIR 1963 Madh 
Fra 197 ( 200) = 1964 MPLJ 848 (DB) 
*• AIR 1960 Cal 720 (733) » 64 Cal 
WN 475 (DB). 


(2) If contract was to do work for 
lump sum, price could not be recover- 
ed until work was completed. (1913) 
19 Ind Cas 48 (51) (Low Bur.) ** AIR 
1963 Ker 181 (186) = 1963 Ker LT 335. 

(3) Where, even after the date 
originally fixed for delivery, the seller 
continued to .supply and the purchaser 
to receive the contracted goods; Held, 
that on evidence that there was an 
extension of time granted, and as 
delivery was going on. it was not 
open to the seller to fall back upon 
the date originally fixed for delivery 
as the date for assessing damages. AIR 
1930 Mad 624 (625) (DB) •• AIR 1960 
Pat 87 (97). 

(4) Contract by defendant to despatch 
the goods purchased for the plaintiff 
immediately after purchase — Defen- 
dants did not do so disputing that the 
goods contracted for were with refer- 
ence to sample but not of pure quality 
as claimed by plaintiff — Goods not 
despatched after several demands — 
Held the breach must be held to have 
occurred when the defendant disputed 
the quality of goods agreed to be dis- 
patched — Damages would be the price 
on the date of breach of contract. AIR 
1970 Pat 91 (94) (DB). 

(5) Where a term in a contract pro- 
vided that the delivery of the goods 
should be given as and when they 
arrived at A and the goods arrived at 
A on December 2, 1942 and the buyers 
demanded delivery on December 9, 
1942 and the demand was not complied 
with: Held, that the contract was 
broken on December 2, 1942, when the 
delivery should have been made, and 
that it was the date to be taken for 
the assessment of damages. AIR 1944 
Mad 418 (418, 419) = ILR (1945) Mad 
180 (DB). 

(6) Where a contract is made by 
defendant that certain goods shall be 
delivered at a certain place to the 
plaintiff, but the time of delivery is 
not given in the contract, the plaintiff 
cannot extend the time for delivery 
beyond a reasonable period so as to 
suit his own convenience while calcu- 
lating the amount of damages for 
breach. But if goods are delivered and 
accepted after long delay, it is open to 
the plaintiff to say that he would put 
an end to the contract on a particular 
date so as to calculate damages from 
that date. AIR 1928 Mad 1232 (1234). 

(7) If the buyer and the seller agrees 
to extend the time for performance of 
contract, the buyer is entitled to 
damages if the contract is not perform- 
ed at the extended time. It does not 
matter that the agreement takes place 
after the original date of delivery has 
expired and when the seller has 
already committed breach of the con- 
tract. AIR 1959 Cal 472 (474) (DB). 
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(8) Where a contract is made in 

English currency the date for calcula- 
tion of damages is the date of the 
breach and the date on which the rate 
of exchange is to be taken for conver- 
sion is the date on which the money 
was to be paid and that the rate of 
interest is that fixed in the contract. 
AIR 1923 Rang 265 (267, 268) * 1 

Rang 339 (DB). 

(9) There can be no. action for breach 
of contract unless damage has actual- 
ly been suffered. Action by the judg- 
ment-debtor therefore commenced be- 
fore the judgment-debtor has paid the 
amount due by him to the decree- 
holder twice ever is not maintainable, 
AIR 1933 All 511 (512). 


(10) The section does not give any 
cause of action unless and until the 
damage is actually suffered. AIR 1946 
Pat 263 i267) (DB) ** (1908) 10 Bom 
LR 1113 (1123, 1124, 1125). 

(11) Held that though the date of 
breach of the contract was the date of 
delivery, the defendants having the 
right to give delivery within any time 
till the last moment of that date until 
the day had elapsed, it could not be 
said that the defendants had committ- 
ed breach of the contract. It was 
therefore physically impossible for the 
plaintiff firm to make the purchase in 
the market on that very day. It could 
not therefore be said that the plaintiff 
firm was under an obligation to pur- 
chase the shares on the very same day 
on which delivery was to be given. 
AIR 1934 Cal 179 (186). 

(12) Goods validly seized by For^t 

Ranger and entrusted to a third party 
for safe custody — Goods tampered 
with while in such custody — Plain- 
tiff <»wner refusing to take delivery 
of goods On release, as being tampered 
with — For calculating damages, price 
on date of refusal to take delivery was 
taken as basis and not the pr ic e on 

date of seizure. 

(235) = 27 Cut LT 340 (DB). 

28. Suit for damages.— (1) 
remedy of a suit for damag^ for 
breach of a contract need not be one 
of the terms of the 

but becomes available under ^e 1^ 

in case of a breach of a contrart. 
ordinary remedy of a suit for d^ag^ 
in case of breach is not 
merely because certain other 
in rase of breach are mentioned m the 
contract. AIR 1942 Pat 269 (270). 

The whole basis of a smt io£ 
damUefis that at, the oI the 

there is no pecumary liability u^n 
the defendant and the 
Sme to the court m ord« to 
a necunlary liability. 

423 («6) = ILB (1954) 


(3) After breach of contract cause of 
action is no longer based on contract 
itself but on its breach. (1968) 70 ITR 
347 (352) (Cal) (DB). 

(4) Though there was no provision 
for payment of damages in the E^en- 
tial Supplies (Temporary Powers) Act 
or in the Scheme of the Commissioner, 
the plaintiff is entitled . to sue for 
damages under the general law of con- 
tracts. Though the contract is brought 
about through the medium of ,the Com- 
missioner, the parties are governed by 
the provisions of Sale of Goods Act. 
ILR (1956) Andhra 502 (510) (DB). 

(5) There can be no cause of action 
under a breach of contract unless the 
damage ha.s been suffered. Merely 
because the decree-holder files an execu- 
tion without giving credit for uncerti- 
fied payments does not give cause of 
action to the judgment-debtor. It is 
only when the judgment-debtor is 
made to pay twice over that he suffers 
damages. AIR 1950 Madh B 15 (16) =■ 
1 Madh BLR 419 (DB). 


(6) The plaintiff was one of the Im- 
porters appointed by Government for 
controlled cotton cloth and the defen- 
iant was a licensed semi-wholesale 
Sealer. The distribution of cloth was 
controlled by the Textile Commissioner 
under the powers conferrd by Sec- 
tion ,30 Cotton Textiles (Control) Order 
1948. Three bales of controlled cotton 
cloth were allotted by the Textile 
Commissioner to the defend^t by 
cneans of an order. The defendant did 
not acquiesce in the order of allotment 
and refused to accept the bales, where- 
upon under the permission of the 
Textile Commissioner th^ plaintiff sola 
the bales at a loss and instituted a 
suit for recovery of damages which he 
had sustained. Held, that there was 
neither any condition in the Ucence 

nor was there any ^ 

Control Order from which it might be 
Inferred that the defendant entered 
Into an obligation to pay damages to 
(ujy third party. There po con- 

tract between the plaintiff and the 
defendant the plaintiff had cause of 
action against .the defendant. AIR 1955 
Vind Pra 33 (36). 

(7) A part of the cause of action to 
sukain a suit for damag^ for brea<m 
of contract would certainly arise at 
the place where performmre of toe 
contract is provided.. AIR 1949 Mad 

^^(8)^^Suit ^ tor^ damages — Conrfg^^t 
of goods under C. I. F. or F. p- R- 
contact — Goods accord^ 

— Suit Ues at place of 

— Where goods are not accord^ to 
sample, suit lies also at plare of 
cove^. AIR 1950 Mad 768 (768, 769). 

fftl Where the specific articles pur- 
ch^ha^ tSen ^own to the pur- 
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chaser at the place of contract the 
Jurisdiction to entertain a suit lor 
damages for supplying; articles of 
inferior quality will only be in the 
courts of that place and not in courts 
in the place to which the aitlcles may 
be subsequently consigned at the 
instance of the buyer. AIR 1953 Mad 
889 (390). 

(10) A party cannot maintain an 

action claiming damages for the breach 
of an alleged contract unless he can 
aver and prove that he has performed 
or has at all time been ready to i>er- 
form bis part of the contract. AIR 
1947 Nag 193 (200) = ILR (1947) Nag 
60 (DB) •• AIR 1923 All 220 (2^ 

(DB). 

(11) The right to compensation arises 
coincidently with the right to specific 
performance .and out of the breach or 
non-performance of the contract of 
sale. Where, therefore, the purchaser 
sues for and obtains a decree only for 
the specific performance of the con- 
tract, his subsequent suit for compen- 
sation for the breach would be barred 
under Order 2, Rtile 2, Civil P. C. AIR 
1957 Andh Pra 960 (961). 


(12) Valid cancellation of contract — 
Bad motive behind cancellation furn- 
ishes no cause of action to other party 
for claiming damages. AIR 1959 Andh 
Pra 551 (554) (DB). 


(13) A suit for damages Is not with- 
in the jurisdiction of the Tribunal ap- 
pointed under the Displaced Person 
(Debts Adjustment) Act, 1951, because 
the word ‘debt’ in Section 2 (6) of that 
Act does not include damages for 
breach of contrart. AIR 1956 Punj 174 
(177) (DB). ** AIR 1961 Punj 340 

(349) = 63 Punj LR 275 (FB). (AIR 
1960 Punj 291, Disapproved; AIR 1956 
Punj 174 and F. A. F. O. No. 87 of 
1953 (Punj), Approved.) 

29. Limitation^ (1) A suit for 
damages for breach of contract of 
marriage is governed by Article 115, 
Limitation Act. AIR 1953 Madh B 91 
(93) ss ILR (1952) Madh B 322 (DB). 


(2) To a suit for damages for breach 
of express covenant of indemnity h' ® 
sale deed the article applicable is Arti- 
cle 116 read with Article 83 of the 
Limitation Act and the limitation win 
run from the date of disturbance. AIR 
1958 Ker 322 (324) = ILR (1958) Ker 
27 (DB). 

(3) A suit for recovery of money in 
respect of realisation by the deCT^ 
holder of the decret 2 il dues paid twi«» 
over Is a suit for damages for breach 
of an implied contract by the decr^- 
holder to get the payments certified 
and not to execute ^e decree and the 
article applicable is Article 115 or 


possibly Article 97. AIR 1951 Pat 348 
(849) = 28 Pat 974 (DB). 

(4) Suit for loss .sustained after 
res^e of goods — Suit is governed by 
Article 116 of Limitation Act and is to 
be instituted within 3 years of date of 
breach of contract. AIR 1960 Mad 480 
(482) = 1960 Mad WN 489 (DB). 

(5) Article 65 of Limitation Act 
(1908) is applicable to cases of breach 
of contracts under Section 73 also. 
1959 Raj LW 46 (49) = ILR (1959) 9 
Raj 17. 

(6) Where the contract itself is void, 
cause of action cannot be breach of 
any contract; consequently limitation in 
such case is governed by Article 120 
and not Article 115. AIR 1964 Pat 
225 (DB). 

30. Suit for specific performance. — 

(1) Where a plaintiff claiming specific 
p>erformance prays in the alternative 
for the return of moneys expended by 
him and for other proper relief, the 
prayer is wide enough to include a 
claim for compensation for breach of 
contract in substitution for its perfor- 
mance. 1891 Punj Re No. 83, p. 408 
(413) (DB). (Sale-deed not registered 
— Suit for specific performance — 
Although proof of contract is excluded, 
compensation for breach may be 
given.) 

(2) Specific performance not granted 
for special reasons to party entitled, 
party is entitled to damages in lieu 
thereof. AIR 1924 Lah 163 (165). 

(3) Where there is a breach of con- 

tract to sell, the plaintiff can sue for 
specific performance or alternatively 
for damages. The plaintiff is entitl^ 
even at the trial to elect whichever of 
the two remedies would be advantage- 
ous to him and if he abandons the 
relief for specific performance, the 
suit must be treated as a suit for 
damages. AIR 1948 Mad 216 (217) ** 

AIR 1965 Mad 85 (86, 87) = (1965) 1 
Mad LJ 362 (DB)- (Contract for sale — 
Claim for damages b.y purchaser — No 
suit for specLfic pcrl'ormance can be 
maintained by him , thereafter.) 

(4) There Is a distinction between 
damages for breach of a contract 
which can only be claimed imder the 
Contract Act and damages in substitu- 
tion for specific performance the claim 
for which Section 19 of the Specific 
Relief Act permits. The two claims 
are based on entirely different con- 
siderations. Compensation in substitu- 
tion for specific performance is granted 
where the Court could have granted 
specific performance but declines in its 
d^retion to do so. ILR (1952) 1 Cal 
37 (32) (DB). 

(5) While awarding the amount of 
compensation under Section 19 of the 
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Specific Relief Act. the Court has ordi- 
narily no alternative but to act on the 
principles contained in Section 73 of 
the Contract Act. AIR 1963 Pat 298 
(302) (DB). 

(6) Whether the claim is for specific 
performance or for damages, the cause 
of action is breach of contract. The 
reliefs follow as a consequence of the 
breach of contract. If the party 
aggrieved is ready and willing to carry 
out his part and the party complained 
against commits the breach then the 
party aggrieved may either sue for 
specific performance or for damages. 
Moreover a claim for specific perform- 
ance under the Specific Relief Act can 
co-exist with a claim for damages 
under the Contract Act and claim 
under one Act cannot preclude claim 
under the other so long as the require- 
ments of the respective statutes are 
satisfied. In a proper case, therefore, 
a plaint for specific performance can 
be converted by amendment into a 
claim for damages for breach of con- 
tract. AIR 1952 Cal 78 (81) = ILR 

(1951) 2 Cal 376. 


(7) Contracl of sale of house on plot 
granted by Government — Term that 
vendor shall obtain necessary permis- 
sion from Government before sale — 
Vendor making application but with- 
drawing the same — Specific perform- 
ance held was enforceable — Permis- 
sion for sale if refused, damages could 
be granted AIR 1964 SC 978 (980) =- 
(1964) 2 SCR 495. 


31. Defences le suit for damages. — (1) 

Where the buyer wrongfully cancels 
the contract without justification, he 
cannot set up any defence which he 
might otherwise have done to any 
action for damages. AIR 1920 Bom 181 
(182). 

(2) A party, who by his conduct 
makes a performance of the contract 
impossible, is deprived of his rights 
to recover anything by way of damages 
from the other party. AIR 1925 Nag 
119 (120). 


(3) Where there is a contrart subject 
to condition that the plaintiff may, 
upon a breach of it, treat it as ex- 
celled and not ask for dam^es, the 
defendants are bound to justify their 
refusal to perform the contrart 

they cannot themselves bring about the 
state of affairs which would avoki the 
contract. AIR Ilag 435 

AIR 1922 Bom 44 (44, 45) =* 46 Bom 

806 (DB). 

(4) Claim for damages for bre^ of 
contract entered into again^ provision 
Af law is not maintainable for no party 
MTi claim any rights in resp^ of 
such contract. AIR 1969 SC 594 (513)^ 


(1969) 2 SCJ 313. (AIR 1962 Ker 92. 
Reversed.) 

(5) A plea under Explanation to Sec- 
tion 73 does involve questions of fact. 
Therefore, the defendant cannot be 
allowed to raise such plea for the first 
time at appellate stage. AIR 1960 Ker 
139 (140) = 1959 Ker LT 941 (DB). 

32. ^ObligatioM resembling those 
created by contract.” — (1) I, under- 
proprietor of entire village, selling 
some land to defendants — Subsequent- 
ly J mortgaging all his interest in 
village to plaintiff — Mortgagor to pay 
revenue then payable and any amoimt 
by which it might be enhanced at any 
future settlement — Settlement officer, 
subsequently, enhancing amount of 
rent payable to superior proprietor by 
defendants — Plaintiff being required 
to pa 3 ’^ whole of under-proprietary rent 
to superior proprietor, claiming against 
defendants amount of enhanced rent 
— Defendants, held, were under “obli- 
gation resembling those created by 
contract” within Section 73, and were, 
therefore, liable as in an action for 
damages for breach of express con- 
tract. (1903) 6 Oudh Cas 346 (350). 

(2) It is clear from the expression 
“as if in para. 3 of Section 73 that a 
party who is ultimately injured on 
account of failure to discharge a liabi- 
lity under Section 72 has a right to 
enforce that liability against a person 
who is guilty of default in perform- 
xce of an obligation. AIR 1963 Raj 
198 ( 201) = 1963 Raj LW 304. (Postal 
employee making over payment under 
bona fide mistake of fact while dis- 
charging postal cash certificate — 
Amount recovered from his salary by 
postal department — He is entitled to 
sue payee for recovery of excess pay- 
ment.) 

(3) When a payment is made by the 
judgment-debtor to the decree-hol<wr, 
there is an implied understanding be- 
tween the parties that the decree- 
holder shall credit ^ that amoimt 
towards the decree and in case of hia 
not giving a credit of that 
towards the decree, he shall refund the 
amount to the judgment-debtor. A 
decree-holder by not giving credit of 
the amount received by him out oi 
Court xd by filing .an execution peti- 
tion for the recovery of such jmioxt 
contravenes the impUed xderetxdi^ 
of the parties xd he should be made 
to refxd the amoxt. The judgment- 
debtor need not wait till the decree- 
holder recovers the amoxt twice ovw 
In order to entitle him to file a suit for 
the refxd of the amoxt already paid 
by him. The amoxt already pmd 
may be regarded as loss sustained by 
the judgment-debtor in such * 

and it may, therefore^ form part of me 
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damages which may be awarded to the 
Judgment-debtor, ILR (1952) 2 Raj 731 
(740) (DB). 

S3. Plaintifrs duty to mitigate loss 
Explanation. — (1) Implementing of 
contract Is a part of the general law 
and is also recognised by the explana- 
tion to Section 73 of the Act. AIR 
1923 Rang 84 (85) = 11 Low Bur Rul 
826 (DB). 

(2) The explanation to Section 73 
casts a burden upon the person com- 
plaining of the breach of contract to 
show that he aid not possess means of 
remedying the inconvenience caused by 
the non-performance of the contract. 
AIR 1943 Oudh 17 (22) = 18 Luck 327 
(DB) *• AIR 1963 MadhPra 242 (245.246) 
= 1963 MPLJ 307 (DB). (Contract with 
Government to collect lac, rescinded 
by contractor — Government must hold 
re-auction — Contractor entitled to 
benefit from failure to hold re-auc- 
tion.) 


(3) Though in case of a breach of 
contract, the plaintiff is entitled as far 
as possible, to be put in the same posi- 
tion as he would have been in case 
the contract had been carried out aod 
get all such damages as naturally flow 
fr(xn the defendant’s failure to per- 
form his part of the contract and are 
not too remote, the plaintiff is under 
an obligation to mitigate the damages 
as far as possible. ILR (1954) 2 All 

531 (534) (DB) •* AIR 1962 SC 366 
(369)= (^1962) 1 SCR 653 ** (1966) 7 

Guj LR 512 (529)= ILR (1966) Guj 
426 *• AIR 1966 Madh Pra 95 (101, 

102) = 1965 MPLJ 809 (DB). 


(4) There is a duty cast upon the 
plaintiff* to min imise the damage, i£ 
ne could, but the burden of proving 
that the plaintiff had the means avail- 
able, and did not take steps to avail 
himself of the means would lie heainiy 
on the defendant. AIR 1925 Rang 261 
(262, 263) (DB). 


(5) Tenant agreeing to pay Govern- 

ment revenue and cess failing to pay rt 
^ Landlord having notice of intended 
sale but taking no steps to avoid it oy 
paying necessary dues — taring 

place — Leindlord is entiUed 

ages for breach of contract. ^R lojo 
Pat 88 (89) (DB) •• AIR 1928 All 481 
(490) = 50 AU 695 (DB) •* Am 1915 
FC 48 (4»)= 8 Low Bur Rul = - j 
Cal 493= 43 Ind App 6 •* (1911) 9 Ind 
Css 470 (471, 472) (Low Bur). 

(6) Party is not entitled to dances 
for breach of contract if 

avoided loss by the use of 
pneautions. AIR 1915 ^ Cal Mi 
(DB) •• {1966) 7 Guj LR 512 (530) — 

ILR (1966) Guj 426. 


(7) A plaintiff who sues for damages 

owes the duty of taking all reasonable 
steps to mitigate the loss consequent 
upon the breach and cannot claim as 
damages any sum which is due to his 
own neglect. AIR 1925 Bom 28 (30, 

31)= 49 Bom 25 (DB) ** AIR 1956 
Bhopal 65 (65) •• AIR 1969 Bom 373 
(381)= 1969 Lab IC 1324 *• (1969) 71 
Pun LR 566= 1969 Cur LJ 494 (499) 
(DB) •* (1966) .7 Guj LR 512 (530) = 
ILR (1966) Guj 426 ** AIR 1963 Madh 
Pra 242 (245)= 1963 MPLJ 307 (DB). 

(8) The duty to minimise damages 
arises where breach has occurred. 
AIR 1924 Cal 427 (432) (DB). 

(9) It is the duty of a Court to con- 
sider the question of mitigation of dam- 
ages while assessing the quantum 
of damages in a suit based on breach 
of a contract, 1969 Cur LJ 494 (498) 
= 71 Puni LR 566 (DB). 

(10) Where plaintiffs could have 

taken delivery earlier and avoided de- 
terioration of goods, it was held that 
they had failed to do what they might 
have done to “remedy the inconveni- 
ence.” (1911) 9 Ind Cas 470 (471) 

(Low Bur) •* ILR (1954) 4 Raj 778 
(793) (DB). 

(11) If at the date of breach plaintiff 
could do something to mitigate dam- 
age, defendant is entitled to benefit of 
it. But the fact that by reason of loss 
of contract which defendant has failed 
to perform plaintiff obtains the benefit 
of another contract which is of value 
to him does not entitle the defendant 
to the benefit of the latter contract. 
AIR 1915 PC 48 (49, 50)= 43 Cal 493 = 
8 Low Bur Rul 343= 43 Ind App 6. 

(12) Principle on which damages for 
breach of contract are assessed is laid 
down in Section 73, and explanation 
to that section shows that means which 
existed for remedying the inconveni- 
ence caused should be taken into consi- 
deration. (1902) 1 Low Bur 21 (22) ** 
(1928) 109 Ind Cas 335 (335, 336) (Lah) 
•• AIR 1969 Bom 373 (377)= 1969 Lab 
IC 1324. 

(13) It is undoubtedly the duty of a 
plaintiff to mitigate the damages caused 
by the defendant's breach. The plain- 
tiff cannot claim to be compensated for 
loss which was due to his own failure 
to behave reasonably after the breach. 
The test to determine whether his be- 
haviour was reasonable is to see whe- 
ther he did what a prudent man might 
have reasonably done if the whole ex- 
pense was to fall on himself. The 
plaintiff must not have acted in a way 
legitimately open to blame. The rule 
mu^ be applied with discretion be- 
cause the party who is already in the 
wrong by breaking the contract is not 
entitled to in 4 >ose new and extraordi- 
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Section 73 — Note 33 (contd.) 
nary duties on the aggrieved party. 
AIR 1958 Andh Fra 533 (540) (DB) •• 
Am 1962 SC 366 (369)= (1962) 1 SCB 
653 ** AIR 1962 Andh Pra 192 (195) 
1961 Andh LT 421 (DB). 

(14) Contract with Government fop 

supply of crores of pucca bricks ac- 
cording to schedule — Delivery at 
kiln site — Default of Government in 
removing burnt bricks resulting In 
lacs of katcha bricks being destroyed 
by rains — Claim for price of katcha 
bricks against Government — Contract 
containing express stipulation that 
Government, will not entertain any 
claim for damage to unburnt bricks 
due to any cause whatsoever — , Con- 
tractor cannot go back on this agree- 
ment — But Government is not absolv- 
ed from liability for breach of contract 
by not removing burnt bricks — But it 
was the duty of contractor under Sec- 
tion 73 to remove the .bricks himself 
and stock them elsewhere and thus 
minimise loss and then claim compen- 
sation — Or he could have sold bricks 
in market and claimed difference in 
price — Ordinarily he could not have 
claimed damages for loss of katcha 
bricks unless he could show that dam- 
age was in contemplation of parties 
absolved from liability. AIR 1955 SO 
468 (472)= 1955-2 SCR 48= 34 Pat 

359. 

(15) It is the duty of the judgment- 
debtor to have the adjustment of pay- 
ment certified. If he does so, he 
would suffer no damage. If he fails 
to do so when it is in his power, he 
puts himself out of Court as ref?ards 
his claim for damages. AIR 1950 Madh 
B 15 (16)= 1 Madh BLR 419 (DB). 

(16) A servant’s duty is to minimise 
the damages and for this purpose to 
seek and accept suitable employment 
but he is not expected to accept an en- 
gagement in a lower status, and 

will be taken into consideration in the 
calculation of the damages. 


The question what is reasonable for 
a plaintiff to do in mitigation of dam- 
ages is not question of law, but one of 
fact in the circumstances of each parti- 
cular case the burden of proof being 
upon the defendant. AIR 1960 Cal 214 
(219). , 

(17) Servant wrongfully dismissed 
must dihgently seek another fmploy- 
ment — Offer of suitable post Jo him 
may be taken into accoimt while M- 
sessing damages. 1968 MPLJ 846 (851) 


= 1069 Jab LJ 37 (DB). (AIR 1958 SC 
12. FolL) 

SECTION 74 — SYNOPSIS 

Pttialty and liquidated damages 
General. 

tC-A« *'Stlpnlafion by way of penalty'*— r 
General. 

A-B. Uneonselonable agreement — Test. 
2. Enhanced rate of Intoest. 

8. Explanation, ! 

4. Compound intcseaf. 

6. Interest payable. If prinelpol not doiy 

repaid, 

6l Reduced rate of Interest on punetual 
payment. 

7. Where the rate of Interest b exortd* 

tant. 

8. *‘ReasonabIe •ompensatloii,'' 

9. Exception. 

10. Instalmente — Blastratioiis (fl snd 

(g). 

tlA« Hire-purchase agreements 
12. Deposit — Forfeltnre of. 

18. Contract o< service. 

34. Breach of promise of marriago. 

15. Pledge. 

16. Compromise deereo* 

17. Chit fond. 

18. Landlord and tenant. 

19. Penal stipulations — niasIraUve cases. 


1, Penal^ and liquidated damages — * 
GeneraL — (1) A penal stipulation can- 
not be enforced. Liquidated damages 
must be the result of a “genuine pio* 
estimate of damages.” They do 
elude a sum fixed in terrorem. MR IWl 
PC 101 (103) •• AIR 1956 Pat 216 (220 
= 32 Pat 662 (DB) AIR 1964 Madh B 
84 (86) = ILR (1963) Ma^ B 198^ 
AIR 1966 Andh Pra 33 (86, 36) ■» (1964) 
1 Andh WR 69 (DB). 

(2) Penalty differs from slipulat^ 

damages witihin the meaning of S. 74. 
The essence of liquidated damages b 
a genuine pre-estimate of damage whicn 
is agreed upon while the essence of a 
penalty is a stipuIatiOT in 2 

the offendinu party* 1961 J ab U 141 
I960 MPLJ 1379. 

(3) The distinction between pena^ 
and liquidated damages has been 

ed by the Indian Contract Act and n<m 

in every case (except 

where the bond is iffven for ^ 

ance of any public du^ 2F *S!i ? 
the public are interested, in whicn m sum 


I^he Indian] Gdntract Act, 1872 


[S 74 N 1] 809 

oxceading amount so named or, as die case may be, the penalty stipulated 
for. • 

Egp la n a faon«— A stipulation for increased interest from the date of default 
may be a stipulation by way of penalty.] 

Exception. — When any person enters into any bail-bond, recognizance or 
other insbument of the same nature, or under the provisions of any law, or under 
the orders of the t [Central Government] or of any § [State] Government, 
gives any bond for the performance of any public duty or act in which the public 
are interested, he shall be liable, upon breach of the condition of any such instru- 
ment, to pay the whole sum mentioned therein.*! 

Explanation.<»A person who enters into a contract with Government does 
not necessarily thereby undertake any public duty, or promise to do an act in 
^diich the public are interested. 

niustratioDs 

(a) A contracts with B to pay B Rs. 1,000, if he fails to pay B Rs. 500 on a given 
day. A fails to pay B Rs. 500 on that day. B is entitled to recover from A such 
compensation, not exceeding Rs. 1,000, as the Court considers reasonable. 

(b) A contracts with B that, if A practises as a surgeon within Calcutta, he will pay 
B Rs. 5,000. A practises as a surgeon in Calcutta. B is entitled to such compensa- 
tion, not exceeding Rs. 5,000, as the Court considers reasonable. 


SeetiOQ 74 — Note 1 (contd.) 

is named as damages to be paid in case 
of breach of contract), the Court, which 
tries the suit, is not bound to award 
more than 'reasonable compensation’ not 
exceeding the amount so named. 1883 
Pun Re No. 160, p. 452 (453) IFB) •• 
AIR 1934 Cal 285 (287) = 60 Cal 1379 
*• AIR 1929 PC 179 (180). (The effect 
of Section 74 is to disentitle the plaintiffs 
to recover simpliciter the sum named in 
the contract as due and payable as on 
breach, whether by way of penalty or 
liquidated damages.) ** AIR 1918 Ca] 
657 (668) (DB) •* AIR 1915 Mad 896 
(906) = 38 Mad 178 (FB) •* 1894 Pun 
Re No. 99, p. 364 (369) (DB) *• (1883) 
5 All 238 (241, 242) (DB) •• (1883) 9 

Cal 689 (692) (DB) *• (1881) 3 Mad 
224 (228) (DB) •• AIR 1963 SC 1406 
(1410, 1411) = (1964) 1 SCR 616 ** 
1968 Ker LT 713 (715) = 1968 Ker LJ 
757 •• AIR 1964 J and K 26 (29)= 1964 
Kash LJ 49 •• AIR 1960 Pat 87 (92) •* 
AIR I960 Punj 637 (638, 639) = 62 Pun 
LR 660 (DB). 

(4)^ The word penal implies that there is 
amain contract and a subsidiary contract, 
providing for some more drastic con^- 
quences (ej;., liability to pay something 
more than the debtor would be liable to 
pay under the primary contract) in the 
event of the breach of the original and 
main contract. AIR 1919 Mad 200 (201) 
*• AIR 1934 Mad 31 (36) (DB) •• AIR 
1933 Oudh 291 (295) = 8 Luck 707 

(DB). (Case of condition subsequent ^ 
To constitute the existence ot penalty, 
it is only necessary to establish the ele- 
ment of punishment, however well de- 
served or temperate such punishment 
might be.) «• AIR 1930 Bom 306 (316) 

— 64 Bom 381. (The Court may. how- 
ever, carry out the terms of the secon- 


dary contract, if such a contract is just 
and reasonable but is not bound to.) *• 
AIR 1921 Mad 378 (379, 380) (DB) ** 
AIR 1916 Oudh 31 (42) (DB) »• AIR 
1960 Pat 87 (92). 

[See also AIR 1937 Mad 234 (•.>35) ] 

(5) Where a contract is for payment 
of a larger sum with a concession en- 
abling a smaller sum to be paid in a 
particular way in full satisfaction, the 
law relating to penalties and Section 74 
do not apply. AIR 1934 Bom 370 (372) 
= 58 Bom 610 •• AIR 1943 Pat 403 (405) 
(DB) •• AIR 1937 Mad 234 (235) •• 

(1909) 2 Ind Cas 850 (851) (DB) (Mad). 

[See also AIR 1929 All 558 (5.59) (DB). 
(The term penalty cannot be properly ap- 
plied where all that is agreed between 
the parties is that they shall revert to 
situation existing immediately prior to 
the new agreement, even though that may 
involve liability on the part of one of 
them for a sum greater than if he had 
carried out the agreement.)) 


(6) In deciding the question whether 
the sum mentioned In a clause is a 
penalty or liquidated damages in a given 
case the Court must take into considera- 
tion the intention of the parties, as evi- 
denced by their language and the circum- 
stances of the case. AIR 1960 Pat 87 
(91) •* AIR 1958 Andh Pra 698 (604) = 
(1958) 1 Andh WR 266. 


(7) If the sum is imposed as security 
for the due performance of the contract 
it is a penalty. The essence of a penalty 
is a payment of money stipulated as in 
terrorem of the offending party; the 
essence of liquidated damages is a 
genuine covenanted pre-estimate of 
damage. AIR I960 Pat 87 (91). 

(8) Contracts for supply of commodi- 
ties to railway — Agreements containing 
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(c) A gives a recognizance binding him in a penalty of Rs. 500 to appear in Court 
on a certain day. He forfeits his recognizance. He is liable to pay the wffole penalty. 

t[(d) A gives B a bond for the repayment of Rs. 1,000 wiib interest at 12 per 
cent, at the end of six months, with a stipulation that, in case of default, interest shall 
be payable at the rate of 75 per cent, from the date of default. This is a stipulation 
by way of penalty, and B is only entitled to recover from A such compensation as the 
Court considers reasonable.] 

t[(e) A, who owes money to B, a money-lender, undertakes to repay him by 
delivering to him 10 maunds of grain on a certain date, and stipulates that, in the 
event of his not delivering the stipulated amount by the stipulated date, he shall be 
liable to deliver 20 maunds. This is a stipulation by way of penalty, and B is only 
entitled to reasonable compensation in case of breach.] 

t[(f) A undertakes to repay B a loan of Rs. 1,000 by five equal monthly instal- 
ments with a stipulation that, in default of payment of any instalm^t, tiie whole shall 
become due. This stipulation is not by way of penalty, and the contract may be en- 
forced according to its terms.] 

t[(g) A borrows Rs. 100 from B and gives him a bond for Rs. 200 payable by 
five yearly instalments of Rs. 40, with a stipulation that, in default of payment of any 
instalment, the whole shall become due. This is a stipulation by way of penalty.] 

[®] Substituted for the first paragraph of S. 74, by the Indian Contract Act Am^id- 
ment Act, 1899 (6 of 1899), S. 4. 
t Inserted, ibid, S. 4 (2). 

t Substituted for ‘Covemment of India* by A. O., 1937> 

§] Substituted for ‘Provincial’ by A. L. O., 1950. 

*f] See the Opium Act, 1878 (I of 1878), S. 25. 


Section 74 — Note 1 (contd.) 
penally clause — Neither party having 
anv intention of enforcing it at all ^ 
Defendant railway seeking to show that 
it is liquidated damages — Onus is on 
Railway to prove that such is the inteo 
tion. AIR 1960 Pat 87 (94). 

1-A. '^SHpulation by way el penalty” »* 
General. — (I) The addition ©f the words 
“or if the contract contains any other 
stipulation by way of penalty” to S. 74, 
by Amendment Act in 1899 has consider- 
ably enlarged the scope of the section 
and has the elTect of getting rid of all 
subtle technicalities on the application 
of the equitable principle regulating the 
duty of the Court to relieve against 
penalties. AIR 1917 Mad 5 (6) (DB). 

(2) There cannot be a stipulation by 
wav of penalty unless there is another 
antecedent promise. For a sum to be 
treated as a penalty it must be an 
amount to be paid in case of a breach 
of an antecedent promise. AIR 1918 Mad 
574 (576) (DB). (Contract to pay heavy 
rate of interest is not by itself a stipula- 
tion by way of penalty and cannot be re- 
lieved against under S. 74.) 

(S) Penalty in Section 74 means only 
a separate payment — Re-taking of chat- 
tel and retention of moneys already paid 
under seizure clause in hire-purchase 
agreement is not separate and extrane- 
ous payment and does not amoimt to a 
penalty within the meaning of Section 74. 
AIR 1930 Rang 193 (1961 * 8 Rang 236 
(DBJ. 


“Penalty”. 

(4) Where the rights and liabilities 
ef the parties are regulated by con- 
tract, the terms of which could not 
be said to have been unfair at the date 
when the contract was entered into, the 
principle of natural justice cannot be 
invoked to relieve one of the parties of 
some hardship which might have been 
provided against in the contract, but 
which the parties have omitted to provide 
for. AIR 1936 Pat 841 (343, 344) = 15 
Pat 594 (SB). 

(5) Penalty clause does not deprive 
creditor of right to reasonable compensa- 
tion. AIR 1923 Nag 98 (99). 

(6) An agreement which carries a penal 
clause, such as may be covered by Sec- 
tion 74 of Contract Act, is not in any 
sense of the term *unlawful.* AIR 1929 
All 278 (280) (DB). 

(7) Section 74 does not only speak ef 
all agreements that are imreasonable but 
speaks of all agreements in which the 
damages to be paid for breach con- 
tract are stated as a certain sum of 
money or are otherwise specified. AIR 
1926 Nag 473 (474). 

[See also AIR 1920 Oudh 180 (182) » 
23 Oudh Cas 118 (DB). (S. 74 is not 

restricted to money, increased interest or 
the like. It can include any other stipu- 
lation by way of penalty, for instance, 
a atipulation to convey certain property, 
on default of payment of a debt on a 
fixed date.) ** AIR 1917 Mad 405 (406) 
(DB).I 

[But see (1908) 6 Oudh Cas 167 (170). 
[Sectioa 74 was applicable only to cases 
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in which pecuniarv compensation was 

sought for breach of contract.) 

(7-A) The expression “the contract con- 
tains any other stipulation bv way of 
penalty" comprehensively applies to every 
covenant involving a penaltv whether it 
is for payment on breach of contract of 
money or delivery of property in future 
or for forfeiture of right to money or 
other property already delivered. AIR 
1963 SC 1406 (1410, 1411) = (1964) 1 
SCR 616. (AIR 1952 Bom 310 and AIR 
1915 Mad 896 (FB), Overruled.) 

(8) If a clause was in the nature of 
a penalty, it can be relieved against even 
if it was contained in a familv settlement. 
AIR 1953 All 559 (563) = ILR (1954) 2 
Alt 495 (DB). 

(8-A) Where under an agreement an 
Option to a vendor is reserved for repur- 
chasing the property sold bv him the 
option is in the nature of a concession 
or privilege and may be exercised on 
strict fulfllment of the condition on the 
fulfilment of which it is made exercisable. 
Refusal to enforce the term specifically 
for failure to abide by the condiiion 
does not amount to enforcement of a 
penalty and the Court has no power to 
afford relief against the forfeiture arising 
as a result of breach of such . condition. 
AIR 1963 SG 1182 (1184) » (1962) Supp 
3 SCR 476. 

(9) In suit by legal practitioner for re- 
covery*of any fees due to him from his 
client as per agreement between them. 
Section 4 of the Legal Practitioners 
(Fees) Act (1926) excludes the operation 
of Section 74 of the Contract Act. AIR 
1956 Raj 25 (27) = ILR (1955) 5 Raj 
753. 

(10) Section 74 dealing with promises 
to pay specified sums upon the breach 
of a contract, does not apply to cases of 
forfeiture of the deposits for breaches of 
stipulations even when some of them be 
trifling and some are not. 1960 Jab LJ 
536 ( 538). 

(11) TTie Contract Act is meant to 
cover contracts between the parties and 
not statutory provisions enact^ bv com- 
petent legislature e. g- Rule 90 of the Dis- 
placed Persons (Compensation and Reha- 
bilitation) Rules which is a statutory 
provision. 1065 Pun LR (Supp) 170 
(172). 

1-B. UBcoBsdMiable •greemeal — Teat. 
^ (1) Whatever may be the expression 
used in a contract in describing the Pay- 
ment to be made in case of a breach, 
the questiiMi must always be whether 
ttie construction contended for renders 
the agreement unconscionable and extra- 
vagant, and one which no Court ought to 
' allow to be enforced. (1912) 16 CaJ 

WN 697 (700) (PC). (Case from Ceylon.) 
•• AIR 1925 Mad 177 (179). (Where rea- 
aonable compensation for breach is pro- 
vided, there ia no penalty; but where it 


is in terrorem, it is penalty.) •* AIR 1916 
Cal 796 (799) = 42 Cal 652 (DB) •• 
(1901) 14 CPLR 49 (52). (One of the best 
tests, in practice being to see whether 
the stipulation would be wholly unrea- 
sonable, if regarded as an integral part 
of the contract.) 

(2) Questions as to unconscionable 
bargains must be decided on the provi- 
sions of the Contract Act, as amended in 
1899 and on these alone. Principles of the 
English Courts of Equity are entirely in- 
applicable. AIR 1918 PC 249 (250, 261) 
= 1918 Pun Re No. 124. 

(3) It is impossible to lay down any 
abstract rule as to what may or may 
not be extravagant, or unconscionable. It 
must be decided with reference to the 
particular facts and circumstances, which 
are established in each individual case. 
(1912) 23 Mad LJ 177 (179) (PC) •• 
AIR 1917 Cal 502 (507) = 44 Cal 162 
(DB). 

(4) Whether particular bargain is un- 

conscionable or not and whether parti- 
cular stipulation constitutes penaltv or 
not are questions of fact rather than of 
law. AIR 1918 Nag 82 (83) = 14 Nag 

LR 21 •• AIR 1924 Rang 46 (46) « 1 

Rang 460 (DB) *• (1905) 1 Nag LR 9 

(13. 14). 

[But see AIR 1921 Lah 212 (213) •• 
1879 Pun Re No. 51, p. 135 (136) (DB) ] 


2. EnhaBced rale of loterest. — (1) 

The stipulation for enhanced interest, on 
default from the date of contract, is al- 
ways bv way of penalty against which 
relief can be granted- AIR 1929 Lah 515 
(516) (DB). (Stipulation lor increased 

interest from date of bond is penal - 
Whether a stipulation is penal or not 
depends on the intention of parties.) •• 
AIR 1955 Pepsu 110 (112) = ILR (19.^5) 
Patiala 76 (DB) •* AIR 1926 Nag 173 
(174) •• AIR 1926 Nag 31 (31) = 24 
Nag LR 54 *• AIR 1922 Oudh 123 (124|. 
(Usufructuary mortgage for less than 

Rs. 100 — Rents and profits in lieu of 
interest — Stipulation to pay additional 
interest in case mortgagor failed to have 
mortgage deed registered, held, penal.) •• 
AIR 1916 AH 160 (160) •• (1911) 10 Ind 
Cas 572 (573) (DB) (All). (Such interest 
would not be wholly disallowed — Rea- 
sonable portion may be allowed bv way 
of compensation.) *• (1909) 4 Ind Cas 
820 (820, 821) = 1909 Upp Bur Rul 17 
•• (1908) 4 Nag LR 187 (188) •* (1903) 
25 All 169 (173) (DB) •• (1895) 8 

CPLR 77 (78) •• (1893) 17 Bom 106 

(113) (FB) •• (1892) 19 Cal 392 (397) 

(FB) •* 1884 All WN 280 (281) (DB) 
1883 Pun Re No. 160, p. 452 (456) (FB) 
(1887 Pun Re No. 6 and 1879 Pun Re No 
25 Ovemiled.) *• (1881) 3 Mad 224 

(228) (DB). 

[But see (1894) 17 Mad 62 (66. 66) 

(DB).] 

(2) Before the introduction of the Ex- 
planation in 1899. it was held, in the 
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following cases, that when the higher 
rate of interest was payable as from the 
date of default (and not as from date of 
contract) the contract rate was enforce- 
al)le — Section 74 did not apply, since 
no sum was named. AIR 1923 Pat 231 
(fi6) = 2 Pal 296 (DB). (Stipulation for 
higlier rate of interest from date of de- 
fault contained in mortgage bond exe- 
cuted in 1897 — Default — Suit on mort- 
gage brought in 1918 — Law as it stood 
in 1897 applied, and contract rate of in- 
terest, held enforceable.) ** (1900) 27 

Ca! 421 (424) (DB) ** (1883) 9 Cal 689 
(692, 693, 694) (DB). 

[But see (1900) 3 Oudh Cas 168 (169, 
170). (Agreement to pay interest, at the 
enhanicd rate, in case of default, was 
in the nature of a penalty, and that the 
plaintill-respondent was entitled only to 
reasonable compensation.) *♦ (1895) 8 

CPI.R 54 (57).] 

(3) In the undermentioned case to 
which the Amendment Act of 1899 did 
not apply, it was held that the Courts 
were competent to grant equitable relief 
against a stipulation for enhanced interest 
from the date of default if it amounted 
to a penalty. (1903) 30 Cal 16 (19) (DB) 
** (1899) 26 Cal 300 (310) (DB) •« 
(1893) 17 Bom 106 (113, 114) (DB). 

(4i Alter the addition of Explanation 
in 1899 a stipulation for enhanced in- 
terest from the date of default may or 
may not be a stipulation by way of 
penalty. AIR 1929 Lah 515 (516) (DB) *• 
AIR 1940 Sind 68 (73) (DB). (Provision 
in mortgage bond for enhanced interest 
at 18 per cent, per annum, in case of 
default is not necessarily penal.) •• 
(1908) 4 Nag LR 187 (188). 

(5) Stipulation for enhanced interest 
from default cannot be considered as a 
penalty unless the enhanced rate be such 
as to lead to the conclusion that it 
could not have been intended to be part 
of the primary contract between the par- 
ties. (1893) 17 Bom 106 (113) (FB). 

(6) Whether a stipulation for enhanced 
interest from the date of default is penal 
or not, depends upon the facts and cir^ 
cumstances of each case. AIR 1933 Oudh 
81 (82) (DB) •* (1911) 9 Ind Cas 406 
(410) (DB) (Oudh). 

(7) Question whether an agreement fo 
pay enhanced interest, from date of de- 
fault, is penalty or not is one of fact* 
(1912) 13 Ind Cas 624 (626) (Oudh). 

(8) In the following cases, it was held 

that the stipulation for higher interest 
from the date of default was penal and 
therefore could be relieved against. AIR 
1943 Mad 109 (110) *• AIR 1957 Pat 

542 (545) (DB) AIR 1939 Pat 467 
(459) (DB) ** AIR 1937 Cal 654 (655) — 
ILR (1937) 1 Cal 300 ♦* AIR 1936 Lah 
456 (468) (DB). (Mortgage, for Rs. 400 
— Interest at As. 12 per cent, per men- 
sem payable •— In case of default, in- 


terest to be paid at R. 1-9-0 per cent 
per mensem with compound interest — 
Clause held penal — Compensation at 
original rate, held, not imreasonable.) •• 
AIR 1931 Mad 137 (138) (DB) •* AIR 

1931 Oudh 33 (34) = 6 Luck 321 (DB). 
(Stipulation for increased interest from 
date of default is penal only if it be in- 
troduced in terrorem.) *• AIR 1923 Rang 
61 (64) = 11 Low Bur Rul 356 (DB). 

(An increase of the rate of interest from 
24 per cent, to 36 per cent, from the 
date of default is penal.) ♦* AIR 1922 
Lah 268 (268). (Enhanced interest at 
double the original rate.) 

[But see (1912) 13 Ind Cas 624 (Oudh) 
*• (1912) 13 Ind Cas 473 (Oudh) •• 
AIR 1918 Lah 129 (130) (DB) •• (1912) 
36 Bom 164 (166, 167, 168) (DB).] 

(9) In the following cases, enhanced rate 
of interest from date of default was held 
not penal. (1935) 18 Nag L Jour 267 (272). 
(Debt repayable in four instalments with 
simple interest at 1 per cent, per men- 
sem — Defaulted instalments were to carry 
interest at 2 p. c. p- m. — On default of 
two instalments whole amount was reco- 
verable with interest at 2% p. m. — Hdd 
that the rate was not per se in the natiure 
of a penalty.) ♦* AIR 1953 Ajmer 6 (7). 
(Where in a mortgage deed interest at 472 
per cent simple per annum was stipulated 
and the penal rate was to 772 cent, 
simple, either of them could not be re- 
garded as inequitable.) ** AIR 1931 Lah 
120 (121) » 11 Lah 635 (DB). (Enhan- 
cement from 12 per cent, to 15 per cent 
held not penat) •• AIR 1929 Lah 516 
(516) (DB) •• AIR 1926 Mad 785 (787). 
(Person, on ceasing to be a share-holder 
of fund, to repay the whole debt and 
pay interest at 12V2 per cent, instead of 
at 6V2 per cent. The fund being for the 
benefit of only its members, the above 
stipulations are not penal.) •• AIR 1926 
Oudh 502 (503). (Provision for payment 
of Deorha is not penal.) •• AIR 1924 
Oudh 103 (103) •• AIR 1924 Rang 46 

(46) = 1 Rang 460 (DB). (Where, on de- 
fault, interest was raised from Re. 1-12-0 
to Rs. 2 per cent, per mensem.) •* AIR 
1923 Oudh 158 (158) = 26 Oudh Cas 
352. (Interest at 8 annas per cent, pei 
mensem payable half yearly, and iP 
case of default, at 12 annas per mensem 
from the date of default.) •• AIR 1919 
Mad 231 (231) = 42 Mad 465 (DB). (12 
per cent, from date of default, where 
original rate was only 9 per cent.) •• 
(1913) 20 Ind Cas 949 (950) (DB) (All). 
(Stipulation that on default of due pay- 
ment of interest at 9 per cent, per 

nnniim on a bond, every half-year. In- 
terest at 24 per cent* per a n n u m was 
payable on the unpaid balance of in- 
tei^t, is not unconscionable and can be 
enforced.) •* (1912) 13 Ind Cas 624 (626) 
(Oudh). (Interest at 10 annas per 
per mensem to be paid annually. On 
default, interest or compound interest re- 
coverable at Re, 1-4-0 per cent, per men- 
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Seetton 94 ^ Note • (eontd.) 
f ^m, held not penal.) ** (1912) 13 Ind 
Gas 473 (474) (Oudb). (Interest at 12 per 
cent. per Annum to be paid half- 
jearly Stipulation that if iutcrest of 
any year was not punctually paid, in- 
terest charjied would be double for that 
year. Held it is not penal.) 

[But see AIR 1922 Lah 208 •• (1911) 

9 Ind Gas 406 (410) (DB) (Oudh). (Ori- 
^nal rate 6V4 per cent, per annum — - 
Enhanced rate 12 per cent, per annum.)! 

(10) In a contract under the Punjab 
State ■ Aid to Industries Act between the 
Government and a citizen granting a loan 
to him at a fairly low rate of interest, a 
stipulation as to payment of increased 
rate of 10 per cent, per annum in case 
of breach is not unreasonable. The in- 
creased rate of interest fixed in pursu- 
ance of a statutory power is not affected 
or controlled by Section 74. ILR (1966) 

2 Puni 714 (724) (DB). 

a. Explanation. — (1) The Explanation 
appears to have been introduced to meet 
Uie decisions to the effect that when a 
hif^her rate of interest is payable as from 
the date of default and not as from the 
date of contract the contract i 'e is 
forceable. (1906) 29 Mad 491 |-i96) (DB). 
(26 Mad 348, FoUowed.) 

C2) Although the explanation was 
introduced only by the amending Act of 
1899, yet inasmuch as it only 
and illustrates the section as it had m- 
ready been, so as to remove the doubt 
entertained in certain quarters, it is ap- 
plicable to contracts entered into before 
1899. AIR 1925 Pal 64 (65) (DB) ** AIR 
1918 Cal 667 (568) (DB) *• (1906) 29 

Mad 491 (495, 496) (DB) *• (1903) 25 

All 169 (173) (DB) •• (1902) 25 Mad 

343 (347, 848) (DB). 

[But sec AIR 1923 Pat 231 (236) 2 

Pat 296 (DB) *• (1903) 26 Mad 445 

(447) (DB).3 

4. Compound Interest. — (1) Stipula- 
tion of enhanced rate of compoimd in- 
terest from the date of contract H«l^ 
always penal. AIR 1018 PC 240 (2M, 
961) - 1M8 Pan Re No. IM ** (1907) 
34 Cal 160 (157) = 34 Ind App 9 (PO). 

[See AIR 1959 Madh Pra 172 (177) “ 
1969 MPLJ 301 (DB).! 

(2) The Courts do not lean tow^ds 
compoimd interest, they do not avoid u 
in the absence of stipulation; but, where 
ihcre is clear agreement for its payment, 
it is in the absence of disentitling 
•tahees aUowed. AIR 1924 Bom 264 
(268). 

(8) Compoimd interest, at the same rate 
M the original rate of simple mlerest, 
from the date of default, is not 
AIR 1939 Pat 360 (861) (DB) *• AIR 

1986 Lah 38 (39) (DB) •• AIR 1934 Mi 
162 (154) - 66 AU 496 (DB) •• AIR 
1934 Lab 821 (822) •• AIR 1934 Mad 31 
(80) (FB) 1933 Mad WN 408 (409) 


(DB) ** AIR 1931 Nag 91 (92) •* AIR 
1928 Lah 601 (603) (DB) •• (1928) 10 Lah 
U 48 (61) •* AIR 1927 Mad 1143 (1143) 
(DB) •• AIR 1927 Nag 338 (338, 339) •• 
(1922) 64 Ind Cas 247 (248) (DB) (Pat) 
*• AIR 1921 Mad 378 (379) AIR 1920 
Lah 238 (239) (DB) AIR 1919 Oudh 
320 (328) = 22 Oudh Cas 194 (DB) *• 
AIR 1918 PC 48 (49) = 1918 Pun Re 
No. 101. (No relief can be given on the 
ground that the transaction is hard.) 

AIR 1918 Oudh 10 fl2) = 20 Oudh Cas 
318 •• AIR 1917 Pat 594 (594) = 2 Pat 
LJ 288 (DB) *• AIR 1915 Mad 1054 
(1054) (DB) ** AIR 1916 Oudh 31 (43) 
(DB) •* AIR 1914 Lah 363 (365) = 1914 
Pun Re No. 82 (DB) *♦ (1913) 9 N^ 

LR 78 (81) •• (1908) 4 Nag LR 187 
(188) ** (1907) 34 Cal 150 (158) = 34 
Ind App 9 (PC) •* 1904 Pun Re No. 58, 
p. 170 (171) (DB) ** (19831 25 
(26) (DB) •* (1903) 26 Mad /ll (112) 
(DB) ** 1963 BLJR 887 (890) (DB). 

[See also AIR 1927 Lah 445 (446, 447) 
= 8 Lah 721 (DB). (Agreement to pay 
compound interest at same rate of sim- 
ple interest is not penal, though in the 
deed there is to be found a lurther un- 
enforceable condition that on delault of 
payment of interest for 2 successive half 
years’ interest, compound interest would 
be chargeable at an enhanced rate.)! 

(4) Compound interest at enhanced 

raie from the date of default .s 
\mt in ho Dcnd). AIR IDoC rO 

(286) *• AIR 1063 SC 370 

AIR 1958 Audh Pra 598 

= ILR (1957) Andli Pra 790 (DB) 
(S"|{935) 18 Nas L .lour 220 (22fi) 

(Mortgage-deed — Provision lor pavnietil 
of simple interest at 1 per cent, annual- 
Iv — On default interest enhan.ed to 
11/ nor cent compound interest) 

AIR 1934 Mad 31 (36) (FB) ** AIR 

1932 Nae 169 d’O) = 28 Nag LR 149 

(DB) (Creditor is siiffcientlv compen- 
sated if he is allowed compound in crest 
nf rate or simple interest at en- 

hawed rate I •• AIR 1931 All 2(1.1 (2(ir,l 
?nB) •* AIR 1928 Nag 120 (122) *• AIK 
1928 Nag 74 (74, 751 ** AIR 192/ All 
8?r (315) (DB) « AIR 1927 Nag 284 
?286) •* AIR 1925 All 78 (78). (Stipu- 

tntion to pay compound interest at 
R^ 1-8-0 P- c P. m. in case ol delault 
to pav simple interest at Re- I p. c. p. m. 
L S penalty - It was reduced to Re. 
In CD m. compound interest.) *• AIR 
iQ‘>i’ Mad 183 (185) = 44 Mad 301 (DR) 
« air 1920 Nag 99 (102) (DB) - AIR 
1919 Mad 1117 (1122) (DB) •• AIK 1915 
Mfld 1054 (1054) (DB) •• AIR 1915 Oudh 
81 (43) (DB) •• (1913) 20 Ind Ca.s 667 

(669) (Oudh) •* (1910) 6 Nag LR 109 
013)- (Either it should be reduced to 
ihnple interest at enhanced rate or com^ 
nmmd interest at the original rate.) •* 
?1M9) 2 Ind Cas 111 (113) (Cal) *• (1909) 
L Tim 156 (156) (DB) •• (1907) 34 
rid 160 (167) = 34 Ind App 9 (PC) •• 
^ 19M Andh Pra 117 (119) - (1962) 
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2 Andh WR 100 (DB). (Mortgage-deed 

imposing double penalty on mortgagor — 
Court while relieving mortgagor of 
double penalty competent to award rea- 
sonable compensation to mortgagee.) 

[See also AIR 1923 Oudh 162 (163).! 

( 5 ) In the following cases, compound 
interest at enhanced rate from the date 
of default was held not penal. AIR 
1936 Mad 871 (876) (DB) •* AIR 1925 
Mad 302 (303) ♦* AIR 1924 Bom 264 
(269) *♦ 1912 Pun LR No. 192, p. 608 
(611) (DB). 

[See also 1912 Mad WN 512 (513). 

(Rate same but half yearly rests instead 
of yearly.)] 

(6) In awarding compensation, no rule 
of law can be laid down that in parti- 
cular cases compound interest, at the 
original rate, should be allowed. (What 
the Court should give depends upon the 
circumstances of each case). The matter 
is in the discretion of the Court and 
the discretion ought to be judicially 
exercised. AIR 1934 Mad 31 (36) (FB). 


(7) The Court sometimes may award 
to the plaintiff the rate of compound 
interest, which is higher than the origi- 
nal rate in case of default according to 
the secondary stipulation as a reason- 
able compensation. But it is not so 
bound to give. AIR 1934 Mad 31 (36) 
(FB). 

(8) Stipulation for capitalization of 

interest and adding to principal and 
for payment of a higher rate of interest 
than the contract rate, held, penal. AIR 
1939 Mad 481 (481, 482) (DB) •* AIR 
1933 Oudh 190 (190) (DB) •• AIR 1018 
PC 249 (260, 251) = 1918 Pim Re No. 
124 •• AIR 1917 All 315 (315) (DB) •» 
AIR 1914 Mad 210 (210) (DB) •• 1879 
Pun Re No. 51, p- 135 (136) (DB) •• 
AIR 1963 Andh Pra 117 (119) = (1962) 
2 Andh WR 100 (DB) •• AIR 1958 Andh 
Pra 598 (604J = (1958) 1 Andh WR 

255- 

[See however AIR 1927 Mad 894 
(897).] 

(9) Interest at 24 per cent, per annum 
and after due date capitalization of 
interest on arrears is not necessarily 
penal. AIR 1919 Cal 467 (468) (DB). 


6. Interest payable, U prineipal Ml 
dnly repaid. — (1) Mortgage deed — No 
interest till redemption, which was to be 
within four years — Stipulation for 
payment of simple interest, in case of 
default — Section 74, Expl^atum, dws 
not apply* AIR 1921 Lah 212 (212). 

(The interest is payable, not on the 
breach of any agreement, but m 
ance of the original contact.) *• 1911 
Mad WN 134 (134) *• 

L Jour 630 (631) *• (1903) 26 Mad 446 

^^12) ^^re no interest is payable origi- 
nally, and some interest becomes pay- 


able only on default, agreement is 
penal. AIR 1928 All 255 (257) (DB). 

(3) Payment by instalments without 

interest — Upon default of any instal- 
ment, stipulation for payment of interest 
on the whole amount from the date of 
the bond — Held, penal. AIR 1914 Mad 
157 (158) •* AIR 1955 Pepsu 122 (126) 
(DB) ** AIR 1935 Lah 873 (874) (DB) 
*• (1906) 10 Cal WN 1020 (1023) (DB) 
•• (1903) 27 Bom 21 (22) (DB). 

[See also AIR 1946 Pat 404 (405) 

(DB). (Instalment mortgage bond — 

Interest payable only if instalments are 
in arrears — Bond is interest-bearing 
bond though stipulation to pay interest 
may amount to penalty.)] 

(4) Exorbitant interest from date of 

default may be a penalty within Sec- 
tion 74 even though no interest is pay- 
able imtil default. Act XXVIII of 1855 
does not apply to secondary contracts 

providing for breaches of original con- 
tracts and does not intend to cut down 
equitable powers of Courts. (1913) 36 

Mad 229 (238, 249, 251, 273) (FB). (26 

Mad 343, 26 Mad 445 and 14 Mad L 
Jour 136, Overruled.) ** AIR 1932 Gal 
53 (57, 59) = 59 Cal 613 (DB) •* AIR 
1915 Cal 796 (800) » 42 Cal 652 (DB). 

(5) Rs. 10,000 to be payable in 10 
annual instalments — In the case of 
default interest at 1 per cent. p. a. on 
the entire amount from the date of de- 
fault until realization — Hdd, not 
appeal. AIR 1928 Lah 857 (858) (DB). 


(6) Debt — Payment on a Bxed date 

— Upon default to carry interest at ex- 
orbitant rate on the entire sum from 
date of contract — Held, penal. AIR 
1927 Lah 113 (114) •• AIR 1957 Madh 
B 185 (186) •• AIR 1925 Oudh 231 (233) 
= 28 Oudh Cas 51 (DB) •• AIR 1925 
Oudh 72 (72) AIR 1919 Oudh 69 (70) 
** (1912) 22 Mad L Jour 354 (354) (DB) 
•* (1896) 2 Upp Bur Rul 300 •• 1886 
Pun Re No. 65, p. 116 (117) (DB). 

(7) Payment of a debt at a fixed date 

— On default stipulation for payment of 

interest on the entire amoimt from the 
date of default at a low rale is Mi 
penal. 1910 Mad WN 616 (616) (DB). 
(Rate at iVz P- c. p. m.) •• AIR 1927 
Madh B 185 (187) 1891 Pun Re No. 

99, p. 471 (472. 473) (DB). (Interest 

at rale of 2 V 2 per cent.) 

•. Redneed rale af latereat #■ pioM- 
foal paymeat. — (1) Covenant to accept 
interest at a reduced rate if interest is 
paid punctually does not make the otu 
ginal rate of interest a penalty. On 
default, creditor can recover at ongmal 
rate. AIR 1921 Cal 109 (110) = 48 gjl 
1036 (DB) ** AIR 1955 jig) 

(DB) •* ILR (1954) Madh B 
•* 1060 Bor LR (SC) 96 (106). (If the 
contract is for payment of the larger 
sum with a concession enabling a 
smaller sum to be paid in a particular 
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way in full satisfaction* then Section 74 
of the Contract Act would not apply.) •• 
AIR 1934 Bom 370 (372) = 58 Bom 
610 •• AIR 1933 Lah 523 (524) •* AIR 
1928 Rana 19 (20) = 5 RanR 573 (DB) 
•• AIR 1923 Lah 548 (551) = 4 Lah 
258 (DB) •• AIR 1922 Nac 263 (264) *• 
AIR 1021 PC 118 (121) = 47 Ind App 
2M •• AIR 1918 Cal 657 (568) (DB) •• 
AIR 1914 Mad 145 (148) (DB) •• (1910) 
32 All 448 (449) (DB) (1908) 4 Nag 

LR 187 (188, 190) *• (1906) 10 Cal WN 
640 (642). 

7. Where the rate of Interest Is exor> 
bilant. — ( 1 ) There cannot be stipulation 
by way of penalty unless there is an- 
other antecedent promise. What Sec- 
tion 74 means is that for a sum to be 
treated as a penalty it must be payable 
in case of a breach of an antecedent 
promise* A heavy rate of interest is 

not itself penal and cannot be relieved 
against. AIR 1918 Mad 574 (577) (DB). 

[See also AIR 1936 All 712 (714) 

(DB).] 

(2) Where the transaction was, im- 
doubtedly, improvident, but there is no 
evidence to show that the money-lender 
had unduly taken advantage of his 
position it is difficult for Court of 

Justice to give relief on grounds of 

hardship. AIR 1018 PC 48 (49) » 1918 
Pun Re No. 101 ** AIR 1935 Lah 38 (39) 
(DB) *• AIR 1934 Cal 511 (512) (DB) 

*• AIR 1927 Mad 620 (620, 621) = 50 

Mad 614 (DB) *• AIR 1926 Cal 690 
(690) (DB) •* AIR 1926 Oudh 408 (409) 
= 1 Luck 354 = 29 Oudh Cas 253 *• 
AIR 1926 Oudh 273 (275) = 1 Luck 160 
(DB) •* AIR 1925 Cal 1193 (1194) (DB) 
*• AIR 1925 Lah 580 (580) •• AIR 1924 
Lah 21 (24) = 4 Lah 76 (DB) *• AIR 
1923 Cal 268 (268) (DB) »• AIR 1923 

Cal 166 (166) = 49 Cal 1040 (DB) •• 
(1922) 35 Cal L Jour 209 (211) (DB) •• 
AIR 1922 Pat 491 (492) = 1 Pat 263 

(DB) •• AIR 1921 Lah 53 (53) (DB) 

AIR 1920 Cal 829 (829) (DB) •• AIR 
1920 Pat 678 (681) = 5 Pat L Jour 147 
(DB) •• AIR 1919 Cal 413 (414) (DB) 

•* AIR 1919 Cal 278 (281) (DB) •* AIR 
1919 Cal 258 (258) (DB) •* AIR 1919 

Oudh 254 (255) (DB) ** AIR 1919 Pat 
293 (297) = 4 Pat L Jour 565 (DB) •• 
AIR 1918 Cal 552 (553) (DB) •• AIR 

1918 Cal 473 (474) (DB) ** AIR 1917 
Pat 689 (690) (DB) *• AIR 1914 Mad 
157 (158) •• (1913) 11 All L Jour 165 
(156) •• 1913 Pun LR No. 235 p. 784 
(788) (DB). 

[See also AIR 1922 PC 947 (949) ** 

(1874) 21 Suth WR 352 (355) (DB). 

(Loan with interest at 18 per cent — 
Ijara for ten years to be given as secu- 
rity for the loan — On failure to give 
the security and pay the interest prin- 
cipal with interest at 75 per cent, to 
become payable- Hel^ that in the 
absence of undue influence etc.* the 


contract could not be deemed unreason- 
able or oppressive.)) 

(3) The circuni.sljince that the interest 
was at compound rate would bv itself 
not be sufficent to show that the con- 
tract rate of interest was extortionate or 
unreasonable. AIR 19.59 Madh Pra 172 
(177) = 1959 MPIvJ 301 (DB). 

(4) That interest is compound or ex- 

cessive or amounts to a large sum Ls 
no reason for interference. Debtor 

should show why his contract .should 
not be enforced. AIR 1930 Cal 207 
(208) = 56 Cal 960 (DB) •• AIR 1927 
All 538 (538) *• AIR 1927 Lah 755 (755) 
(DB). 

(5) Contract for payment of interest 

at exorbitant rate though not within Sec- 
tion 74 may amount to penalty. AIR 
1918 Cal 334 (334) (DB) •* AIR 1917 

Cal 630 (632) = 43 Cal 632 ** 

AIR 1917 Cal 502 (504) = 44 Cal 162 
(DB) ** AIR 1916 Cal 771 (773) (DB). 

(6) Original bond hard and uncon- 
scionable providing high rate of interest 
— On default, further interest al same 
rate as original from date of default — 
Stipulation applicable after default, held 
not penal. IMl Pun Re No. 96, p 324 
(326, 327). 

(7) An agreement to pay interest at 
the rate of Rs. 12-12-0 per cent, per 
ann um is not unconscionable nor can 
such an agreement become so, merely be- 
cause there is stipulation to pay com- 
pound interest, at the same rate, in the 
event of there being a default in the 
payment of the simple interest agreed 
upon. AIR 1920 Lah 238 (239) (DB). 

(8) Where a bond was executed and 

the actual money advanced was less than 
half, while the balance was made up of 
interest, calculated in advance at an 
enormous rate and a provision was made 
in the bond for payment of enhanced 
rate of interest if default was made in 
the payment of instalments. Held, that 
the addition of interest in advance and 
the stipulation for enhanced rate of 
interest was penal and hence unenforce- 
able. (1912) 36 Bom 164 (167, 168) 

(DB). 

(9) Where the necessity for borrowing 
by a manager of a joint Hindu family is 
proved but necessity of a very high 
rate of interest or other onerous terms 
is not proveeb then only ordinary com- 
mercial rate of interest and conditions 
should be allowed. AIR 1919 PC 12 
(13) » 41 All 671 » 44 Ind App 146- 

(10) Where the interest amounts, in 
5 years, to a sum equal to the princi- 
pal, it is not excessive. (1911) 9 Ind 
Cas 927 (928) (DB) (Lah). 

(11) The circumstances in which a 
loan is incurred must be considered to 
determine whether a provision for com- 
pound interest agreed to be paid bj a 
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Hindu widow is reasonable or not — ■ 
Borrowing of money at 12 per cent, 
compoimd interest by a widow for 
necessity held not unreasonable. (1911) 
34 Mad 188 (196) (DB). 

(12) Interest at As. -12- per cent, on 
morfg;ige bond stipulated to be increas- 
ed 1 per cent, in case of default 
in payment of interest for any three 
months- Enhanced interest is not ex- 
ces.sive. AIR 1925 Sind 164 (165) = 19 
Sind LR 237. 

8, “Reasonable compensation*’. — (1) 

Section 74 recognises Uie right ’ to rea- 
sonable compensation on breach of 
contract, which must mean some sort of 
compensation however small. AIR 1937 
Nag 205 (208) = ILR (1937) Nag 367 *• 
AIR 1965 J & K 28 (31) = 1964 Kash 
LJ 352. (Granting of one half of the 
total compensation claimed imder a 
clau.se of the contract is not unreason- 
able.) 

(2) It is only in cases where the 
dnmagp.s are by way of penalty that the 
Court has the power under Section 74 
to fix rea.sonal)lc damages. (1966) 68 
Pun I.R 619 (620). (AIR 1962 SC 1314 
aud AIR 1063 SC 1405, Followed.) 


(3) Whatever the distinction between 
liquidated damages and penalty may be. 
Section 74 is broad enough to include 
both classes of cases and the section 
gives wide discretion to the Court, in the 
assessment of damages, even in cases, 
where the parties to the contract have, 
in anticipation of the breach, expressly 
determined by agreement the sum pay- 
able as damages for the breach. Court 
is not bound to award the entire amount 
agreed upon and at the same time can- 
not decree damages exceeding the 
amount previously agreed upon by the 
parties. There is no specific limitation 
for the reduction of amount payable ^ 
damages, though the words “reasonable 
compensation" necessarily imply th^ 
the discretion must be- exercised with 
care caution and on sound principles. 
(1883) 5 All 238 (241, 242) ♦* AIR 

1931 Mad 137 (138) (DB) ** AIR 1930 
Mad 428 (428) (DB) *• AIR 1928 Nag 74 
(74) ** (1921) 62 Ind Cas 759 (760) 

(DB) (Call ** 1875 Pun Re No. 3 P- ^ ? 
(8 9) (DB) ♦* 1968 Ker LT 713 (716) 

1968 Ker LJ 757 •* Alft 1964 J and 
K 26 (31) = 1964 Kash LJ ^9 •• AIR 
1962 J and K 77 (78) -- 1962 ^^h IJ 
192 (DB) ** AIR 1959 Bom 452 (453, 
454) = 59 Bom LR 1071. 


(4) Where the parties have delil^rat^ 
ly specified the amotmt of liquidated 
damages there can be no presunytion 
that they at the same time, mtend^ to 
allow the party who has si^cred by the 
breach to give a go by to the sum specL 
fled and claim instead a sum of money 


which was not ascertained or ascertain- 
able at the date of the breach. AIB 
1062 SO 1314 (1319) = (1962) Sapp (S) 
SCR 549 = 66 Bom LJt 267. 


(5) Section 74 says that the com- 
pensation that can be awarded should 
not exceed the penalty stipulated for 
which shall be treated as the ceiling as 
it were. 1968 Ker LT 713 (715) = 1968 
Ker LJ 757. 

(6) The damages awarded cannot ex- 

ceed the sum of money specified in the 
contract, but can exceed the actual 
damage or loss proved. AIR 1926 Nag 
473 (474) ** AIR 1957 Cal 217 (219) *• 

AIR 1955 Cal 315 (318). 


(7) If the obligation of the promisor 
is to pay a certain sum of money and 
it is agreed that if he fails to do so, 
he shall pay a larger sum, that larger 
sum will not normally be a “reasonable 
compensation'*. AIR 1963 Trav-Co 464 
(464) (DB). 

(8) Higher rate of interest from date 
of default is penal — In awarding com- 
pensation on breach. Court's discretion 
is not restricted to contract rate. AIR 
1939 Pal 457 (459) (DB). 


(9) If other evidence and circumstan^ 

es indicate that the damage equals or is 
likely to exceed the amount named, then 
the Court will abide by the amount 
named. AIR 1934 Cal 285 (287) = 60 
Cal 1379 •• AIR 1955 Raj 87 (90) = 

ILR (1954) 4 Rai 755 (DB) •• AIR 1947 
Lab 112 (116) (DB) •• AIR 193} 

33 (34) = 6 Luck 321 (DB) •• AIR 1929 
Lah 249 (252) (DB) *• AIR 1926 Pat 64 
(65) = 3 Pat 657 (DB) •• AIR 1915 All 
40 (41) *• (1913) 18 Ind Cas 183 (186). 
(Low Bur.) *• AIR 1963 SC 14^ 

1412) - (1964) 1 SCR 616 Agt IW 
SC 1367 (1362) = (I960) 1 SCR 

(Contract providing measure of licjuiaatea 
damages Arbitration in Ix)ndon — Ar- 
bitrators awarding maximum amoimt 
named in contract — Award not bad on 
face of it as being contrary to laws ot 
India.) 1967 All LJ 126 (129, ISO) * 
ILR (1966) 2 All 307 (DB) •• lUl (>^) 
2 Punj 714 (DB) “AIR I960 
(638, 639) — 62 Punj LR 660 (DB)- 

(10) If a Court finds the terms of 
the bond penal and the obUgee only en- 
titled to reasonable compensation mo 
if the parties proceed to substitute whai 
in their opinion would be the most rea- 
sonable compensation likely to be 

ed by Court, such substituted 

svould be the amount AIR 19^ 

Mad 794 (796) = 63 Mad 127 (DB). 

(11) Under Section 74 the 
must Drove his damage in the 
sense. AIR 1934 Cal 286 (287) ^ 60 
1379 AIR 1963 Andh Pra 310 (311. 
512) = (1963) 1 ^dh^ 

—8 Andh Pra 633 (641) « 

WR 163 (DB). (Compensation 
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claimed for delay in completion of work 
» No proof of ios3 — Claim not allowed 
aa such a claim is one for penalty.) 

(12) It is a fact to be determined in 
ea^ case whether the sum named in 
the contract is a Renuinc pre-estimate or 
just a sum fixed. In the former case, the 
sum named in the aRrccment may be 
decreed as a reasonable compensation 
under Section 74 but the plaiutiiT must 
prove the damages suffered by him. AIR 
1956 Raj 87 (89) ILR (1954) 4 Raj 
766 (DB) •• AIR 1964 J and K 26 (29) 
- 1964 Kash LJ 49. 

(13) If the plaintiiT has sustained leRal 

injury he is entitled to receive compen- 
sation whether or not actual damage oi 
loss is proved to have been caused by 
the breach. The section dispenses with 
proof of actual loss or damage. 1968 Ker 
LT 713 (715) = 1968 Ker LJ 757 *• AIR 
1963 SC 1405 (141L 1412) = (1964) 1 

SCR 616 » 1967 Ail LJ 126 (129, 130) 
« ILR (1966) 2 Ail 307 (DB) ** AIR 
1967 Ker 195 (196). (Vendor’s failure to 
pay mortgage debt as stipulated in agree- 
ment for sale — Vendee entitled to 
damages Actual damages need not be 
established.) 

(14) Where the clause relating to the 
award of damages as consequence of the 
breach of the contract is an integral 
part of the contract and has been added 
as a guarantee for the performance of 
the contract, and the sum fixed is pre- 
estimate of damages, agreed to bv the 
parties, the Court should normally carry 
out the terms of the contract and grant 
damages as agreed to between the parlies 
AIR 1964 J and K 26 (29) “ 1964 Ka.sb 
U 49. 

(15) Where the other evidence m the 
case shows that the amount named in 
the contract as payable on breach there- 
of is 6xc6ssiv6 &nd uiircss enable* the 
plaintiff will have to prove his damaRcs 
irrespective of the figure, AIR 1934 Cid 
285 (287) = 60 Cal 1379 ** AIR 1935 
Pesh 57 (58) *• AIR 1929 PC 179 (180) 
•• AIR 1956 Cal 41 (44) (DB). 

(16) The contract made bv the parlies 

is in itself evidence and if there is no 
other evidence of damage th^ evidence 
alone will be considered sufficient. AIK 
1934 Cal 285 (287) = 60 Cal 1^79 

AIR 1940 Sind 1 (10) (DB) *• 1^7 All 
LJ 1385 (1386) •• (1912) 13 Ind Cas 43 
(47) (DB) (All) *• 1910 Pun LR No. 148 

p. 404 (406). , ... 

(17) The sum named in the contract is 

not conclusive evidence of damages, and 
if there is other evidence or circum- 
stances showing that it was 
the Court will not consider itself boimd 
by it. AIR 1934 Cal 285 (287) = 60 Cal 

1879. , , 

(18) Damages which are not <hrecl re- 
sult of defendants action, or which ore 
not contemplated cannot be recovered. 
AIR 1934 All 625 (526) (DB). 

[VoL 6.1 3 A. M. 52 


(19) As a general principle, the 

damages decreed must be commensurate 
with the injury sustained, when the in- 
jury consists of the breach of contract. 
Court acting upon the above principle 
would assess damages with a view to 
restore to the plaintiiT such advantage as 
he might reasonably be expected to have 
derived from the contract had the breach 
never occurred. (1883) 5 All 238 (242) 

(DB). 

(20) Enhanced rate from date of de- 
fault — Held, reasonable compensation, 
not exceeding the penal rate, should not 
be less than the original rate. AIR 1923 
Oudh 162 (162). 

(21) A penal rate of interest on a 
mortgage bond may be reduced but 
should not be wholly disallowed. AIR 
1919 Cal 860 (860) (DB). 

(22) The fact that under Section 74 the 
Court is given power to reduce the rate 
of interest fixed in a mortgage bond 
does not make the interest awarded al 
the reduced rate any less a claim under 
the bond and the charge created by the 
bond will be available also for the in- 
terest so awarded. AIR 1934 Mad 695 
(696) » 58 Mad 266 (DB). 

(23) Loan on mortgage payable by 
yearly instalments with interest — De- 
faulted instalment to bear compound in- 
terest at higher rate — On default of 
three instalments whole sum to become 
exigible — Default made — Only simple 
interest on exigible sum could be award- 
ed. AIR 1928 Nag 67 (67) = 23 Nag LR 
168. 

(24) Where a mortgage-deed stipulated 
interest of twelve annas per cent, per 
mensem and in case of default in pay- 
ment of interest annually, the mortgagoi 
made himself liable to pay interest al 
the rate of two per cent, per mensem 
on the unpaid interest till the payment 
of the entire mortgage money: Held 
that the p^vision for interest on intcresl 
was intended only as compen.salion to 
the mortgagee in the event of default on 
the part o! the morigagor and that If the 
provision was considered penal, the plain- 
tiff could reasonably claim compensation 
at the rate charged by him- AIR 1933 
Oudh 81 (82) (DB). 

(25) In order to determine the reason- 
ableness of a particular rate of interest, 
the whole conditions and the terms of 
lending must be considered together AIR 
1932 Mad 97 (99) (DB) •* AIR 1935 Mad 
1072 (1073). 

(26) Where the provisions aa to in- 
terest are penal, it is the duty 
of the Court to decide what rea- 
sonable compensation should be awarded 
to a creditor, when a default is made by 
the debtor in the payment as stipulated, 
and the mere fact that the creditor has 
himself deemed it advisable to only claim 
compound interest at a lesser rate than 
the one provided in mortgage-deed does 
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not necessarily preclude the Court from 
granting even a lower rate than that. 
AIR 1928 Nag 120 (122). 

(27) Interest — Agreed rate not proved 
— 25 per cent, compound interest claim- 
ed — Considerable part of debt made 
up of previous interest at 25 per cent. — 
Award of 6 per cent, is not too low. AIR 
1925 Lah 450 (451). 

(28) Where the plaintiff failed to prove 

that 24 per cent, per annum with yearly 
rests was the market rate of interest on 
ihc transaction in suit: Held, that the 

market rate of 12 per cent per annum, 
with vearlv rests, should be awarded. 
AIR 1924 Pat 580 (582) = 3 Pat 465 

(DB). 

(29) Court is not compelled to allow 

rate of Interest, not reserved in contract, 
but claimed in suit. AIR 1938 Nag 112 

(113) = ILR (1938) Nag 91 (DB). 

(30) Where a penal rate is a common 
rate of interest in every day transactions, 
e. g., a rise from lO'/s annas per cent, 
per mensem to 12 annas per cent, per 
mensem compound interest in default, it 
can be allowed as compensation under 
Section 74. AIR 1915 Mad 529 (530) 
(DB). 

(31) Under Section 74 a Court cannot 
enforce a contract by which, if the 
principal with interest at 12 per cent, is 
not paid, double the amount shall become 
payable even if the interest is to be paid 
in paddy instead of in money. (1878) 1 
Mad 349 (350, 351) (DB). 

(32) Where a grain bond provided that 
on failure to repay at a certain date, the 
defendant would be liable to pay interest 
at 3772 per cent, per annum, and the 
plaintiff waited for six years before en- 
forcing the bond by which time the ori- 
ginal claim for Rs. 400 had risen t« 
Rs. 1.700: Held, that the prayer of the 
plaintiff is not for the performance of the 
contract but for compensation for breach, 
and it is the Court's duty to grant com- 
pensation having regard to all the cir- 
cumstances of the case. AIR 1923 Lah 
452 (453) (DB). 

(33) Contract for purchase of property 

— Penalty in case of breach by vendee 

— Default by vendee — Default due to 
failure of vendor to carry out his part 
of contract — Held, vendior could not 
ask for enforcement of provision con- 
tained in penalty clause — Further even 
if vendor had not been in default if no 
loss was made out by vendor, vendee 
was not entitled to any relief. AIR 1922 
PC 339 (341). 

(34) Where the contract of sale itself 
provided that in the event of a breach, 
Rs. 3,200 were to be paid as damages by 
the party failing to perform his part of 
the contract: Held, that in the absence of 
any equitable ground for interference, the 
stipulated sum should be decreed as 
damages. AIR 1925 Lah 284 (286) (DB). 


(35) Merely because an agreement 
provides for more than the difference 
between the contract price and the mar- 
ket price the provision is not contraiy 
to law. ILR (1955) 1 Cal 29 (36) (DB). 

(36) The right of resale, after the 
breach of contract to purchase, may be 
allowed as a means of ascertaining 
damages subject to the rule of reasonable 
compensation contained in Section 74, 
and is not limited to cases where pro- 
perty has passed to the buyer. AIR 1915 
Sind 46 (47) = 9 Sind LR 20. 

(37) Certain goods worth Rs. X were 
contracted to be delivered annually — 
Held, Rs. X were not the maximum 
damages that could be paid by way of 
compensation on breach of agreement, 
the amount not being liquidated damages 
but being only the price of goods. (1894) 
4 Mad LJ 201 (203) (DB). 

(38) The suppliers of an oil plant en- 
tered into stringent guarantees with the 
purchaser in respect of (a) capacity, (b) 
efficiency and (c) economy, and by sub- 
sequent agreement named a figure as 
damages to be paid in case of non-fulfil- 
ment of the guarantees. On holding tests, 
the guarantee as to efficiency was not 
fulfilled. In a suit by the purchaser for 
damages: Held, that the amoimt was not 
excessive or unreasonable and being a 
genuine pre-estimate of damages, it was 
awarded. AIR 1934 Cal 285 (288) = 60 
Cal 1379. 

(39) Breach of warranty of petrol con- 
sumption of a car — Assessing damages 
at extra running costs for supposed life 
of motor is unreasonable. AIR 1934 All 
392 (393) (DB). 

(40) Reasonable compensation — Qu^ 
tion of fact — ■ Cannot be challenged in 
second appeal. AIR 1934 Pat 16 (18) •• 
AIR 1935 Mad 1072 (1073) (DB). 

(41) Where the Courts have disregarded 
their duty to award only reasonable 
compensation not exceeding the amount 
specified, the mistake may be rectified, 
even though the point is first raised in 
second appeal. (1897-1900) 2 Upp Bur 
Rul 333. 

(42) Contract to sell and deliver soda 
water plant — Extension of time — 
Compensation named in event of not 
completing contract within extended time 
— Breach — Sum stipulated as compen- 
sation per day, held was liquidated 
damages — Reasonable compensation 
awarded. AIR 1955 Cal 316 (319). 

(43) Where an employer commits ^ a 
breach of contract of service by dis- 
pensing with the service of his employe 
earlier than the stipulated period, the 
amoimt of compensation for breach of 
the contract would naturally be the 
salary that the employee would have 
earned from the breach of contract. If 
however he gels another employment at 
a higher salary it would be reasonable to 
award him only the salary for that 
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period of contract during which he re- 
mained unemploved- (1950) 3 Sau LR 
290 (291). 

(44) Section 74 of the Contract Act is 
consistent with the ri^ht of the Govern- 
ment to collect penalty mentioned under 
Rule 29 of A. P. (Telanfjana Area) Forest 
Contract Rules (as framed under A. P. 
Act 2 of 1355-F) and Clause 7 of the 
forest agreement after the contract has 
been terminated merely because the con- 
tractor is allowed to continue the con- 
tract until the date of termination the 
Government is not precluded from col- 
lecting the whole penally in view of 
Rule 31 (3) of the above Rules. AIR 
1968 Andh Pra 198 (205) = ILR (1969) 
Andh Pra 12 (OB). 

9. Exception. — (1) Where a person 
enters into a bond with a District Board 
under Article 498 of the Local Fund 
Code, which provides for forfeiture of the 
amount, deposited as earnest money or 
seciuity for the due fulAlment of the 
contract, the contract falls within the 
exception to Section 74 of the Contract 
Act and the whole sum mentioned as 
penalty is payable. 1910 Mad WN 686 
(687) (DB). 

(2) Bond given for the performance of 
public duty (right to collect market fees) 
but not under the provisions of any law 
— Bond held not within exception to 
Section 74 not being a bail bond or re- 
cognizance. (1908) 31 Mad 54 (58). 

(3) A bond in favour of the Secretary 
of State for India under which defendant 
was liable to pay Rs. 200 if he failed to 
perform his duties as hospital assistant 
and to pay Rs. 400 if be failed both to 
perform such duties and also to pay 
Rs. 200 is not a bond coming within e:^ 
ception to Section 74. (1909) 3 Sind LR 
122 (123, 124) (DB). 

(4) Administration bond executed under 
Section 78 of the Probate and Adminis- 
tration Act in favour of a District Dele- 
gate in respect of the grant of letters to 
the estate is not within the exception to 
Section 74. (1921) 64 Ind Gas 366 1368) 
(DB) (Cal). 

(6) An administration bond executed 
under Section 256 of Succession Act does 
not fall within the exception to Section 
74 of Contract Act and the assignee of 
such bond (under Section 257 of Succes- 
sion Act) cannot recover more damages 
than he proves to have resulted to him- 
self or those interested in the bond on 
which he reties. (1888) 10 All 29 (34. 35) 
(DB). 

(6) A entering into contract with 
Municipality depositing Rs. 500 as s*cu- 
i4ty for due performance of contra^ and 
agreeing that security be forfeited 
breach. Held, contract was not withm 
ttie exception to Section 74, since ^ ^ the 
bond was not given under the provisions 


of any law. (1893) 16 Mad 474 (475) 

(DB). 

(7) Contract with Secretary of State 
to fell, remove and purchase timber and 
firewood — District Forest Officer hav- 
ing right to rescind the contract in case 
of breach of conditions and payment of 
sums named in contract as payable in 
case of breach of conditions — Breach 
of condition — Held, that the case did 
not fall within the exception to S. lA. 
AIR 1925 Bom 227 (230) = 49 Bom 194 
(DB). 

(8) Although the exception says that 
the person entering into the bond shall 
be liable upon breach of the bond to 
pay the whole sum mentioned therein, 
that does not mean that the Court is 
bound to exact the whole of the liability 
to the extent of the amount mentioned 
in the bond and to pass a decree for 
the whole amount. The Court’s discretion 
is not entirely taken away and the 
Court can reduce the amount of the 
penalty according to the circumstances of 
the case. AIR 1921 Bom 447 (448) = 45 
Bom 1213 (DB) ♦* AIR 1926 Nag 435 
(444). 

(9) Section 74 will not apply to surety 
bonds executed in favour of Courts- 1968 
Cur LJ 199 (203) = 70 Pun LR 237. 

10. instalments — Illustratioiis (t) 
and (g), — (1) The principle underlying 
illustration (f) is that the whole of the 
debt being payable immediately the credi- 
tor agrees with the debtor to allow him 
to pay the amount by instalments so 
long as be pays them regularly. But the 
principle underlying Illust. (g) is that 
debtor by paying consideration gets the 
right to retain and use the amount of 
each instalment until the date of its 
becoming due and payable. If therefore 
in such a case the debtor commits breach 
and fails to pay one instalment, no 
doubt he becomes liable to pay to the 
creditor damages for breach but to be 
called upon to pay the whole of the 
balance in spite of the fact that he has 
given consideration for withholding the 
amounts of the other instalments till 
their respective due dates, would be in 
the nature of a penalty. AIR 1925 Mad 
177 (180). 

(2) An agreement to pay an amoimt by 
a given date with conation that on de- 
fault a larger sum shall be paid is in the 
nature of a penalty. But if there is an 
agreement to pay a particular sum fol- 
lowed by a condition allowing to the 
debtor, as for example, the payment of 
a lesser sum or payment by instalment 
by a particular date or dates, then the 
party seeking to avail of the concession 
must carry out strictly the conditions on 
which it was granted and there is no 
power in the Court to relieve him from 
this obligation. AIR 1943 Pat 403 (405) 
(DB) •• AIR 1943 Sind 247 (251) - ILR 
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(1943) Kar 245 (DB)- (Consent decree — 
Amount admitted to be due Rs. 5,000 — 
Amount to be paid by instalments Rupees 
3,200 — On failure to pay instalment, 
cl aim to admitted am ount to revive — 
Stipulation not penal.) ** AIR 1941 Sind 
196 (198) = ILR (1941) Ker 389 (DB) ** 
AIR 1935 Rang 341 (342) ** AIR 1931 
Lah 696 (701, 702) (DB). (Creditor agree- 
ing to accept lesser amount.) ** AIR 1931 
Sind 42 (43) = 26 Sind LR 279 (DB). 

(Case of instalment-bond.) ** AIR 1929 
All 558 (559) (DB) ** AIR 1927 Mad 965 
(967) (DB)**AIR 1926 All 278 (280,282) 
(DB). (Compromise decree — Concession 
of pavmenl bv instalments.) *• AIR 1916 
Cal 391 (392) (DB). 

[Sec also AIR 1917 Mad 90 (93) (DB) 
*» (1911) 7 Nag LR 46 (47, 48).] 

(3) Stipulation that on default the 
whole amount becomes due and should 
be paid w’ith interest is not penal. AIR 
1917 Pal 410 (411) (DB). 

(4) Debt repayable in four instahnents 
with simple interest at 1 per cent, per 
men.sem — Defaulted instalments were 
to carry interest at 2 per cent, per men- 
sem — On default of two instalments 
whole amount was recoverable with in- 
terest at 2 per cent, per mensem — Held, 
that the rate was not per se penal. (1936) 
18 Nag LJ 267 (272). 

(5) Money payable by instalments — 
In case of default of any instalment, pay- 
ments made till then to be forfeited — 
Term as to forfeiture is penal. AIR 1915 
PC W (95) *• AIR 1940 Oudh 257 (259) 
»= 15 Luck 550 ** AIR 1930 Bom 306 
(315) = 54 Bom 381. 

(6) Principal and interest consolidated 
to be paid in instalments — Further stipu- 
lation making the whole amoxmt due on 
default of instalment is penal. AIR 1922 
Nag 49 (50). 

(7) Provision to pay interest on default 
of amount of chit or instalments remain- 
ing unpaid — Provision for payment of 
whole amount williin a month of default 
of liirther instalment is penal as the 
subsequent instalment is payable only 
after that month. AIR 1928 Mad 245 
(245. 246). 

(8) Compromise decree — Instalments 
— Stipulation to pay whole amount on 
dafault of one instalment — Further 
clause that interest at 36 per cent, will 
be payable — Clause is penal. AIR 1916 
Cal 391 (392) (DB). 

(9) Stipulation in compromise decree 
that appeal would stand dismissed in the 
event of failure to pay any one of the 
instalments on the due dates is penal in 
character. (1968) SC^^Tt 46 (47, 48) = 
1068 SCD 309. 

(10) On default whole amount payable 
with enhanced interest — Stipulation is 
penal and Court may cut down thp en- 
hanced interest. AIR 1929 Mad 432 (436) 


(DBJ ** 1887 Pun Re No. 106 p. 230 
(240) (DB). 

(11) Compoimd interest to be paid on 
default of one instalment — On default 
of 3 successive instalments whole amount 
to become due — Held, that stipulation 
as to whole amount becoming due was 
penal. AIR 1926 Nag 90 (92) = 22 Nag 
LR 23 (DB) ** AIR 1926 Nag 484 (486). 

(12) A stipulation that future interest 
shall be paid in a lump sum on a de- 
fault occurring in the payment of any 
instalment can be relieved against under 
Section 74, (1911) 7 Nag LR 46 (47. 48) 
•• 1884 All WN 105 (105). 

(13) Mortgage decree on award — 
On default of two instalments, mortgaged 
property to be sold for balance found 
due — Case is not one of penalty or 
forfeiture. AIR 1949 Bom 97 (98, 99) " 
ILR (1948) Bom 654 (FB). (AIR 1926 
Bom 81; AIR 1922 Bom 170. OverruledUJ 

11. Hire-purchase agreements. — (1) 

The seizure clause in a hire-purchase 
agreement, however severe in its terms, 
is not a stipulation by way of pendty 
within the meaning of Section 74. AIR 
1930 Rang 193 (195) » 8 Rang 236 *• 
AIR 1934 Nag 151 (151, 162) = 30 Nag 
LR 343 •• AIR 1955 Nag 269 (271) - 

ILR (1955) Nag 860 (DB). 

[But see AIR 1929 Rang 368 (371) m 
7 Rang 431.] 

(2) Contract of hire — Hirer to pay 
the value of the article if he failed to 
return it — Section 74 does not apply. 
AIR 1928 Cal 57 (59) (DB). 

(3) Hire-purchase contract — Stipula- 
tion for pa^onent of impaid instalments 
without any set oflf of price ST' goods 
sold, after seizure is not by way of 
penalty. AIR 1965 Pat 214 (216, 217) « 
1965 BLJR 115. 

12. Deposit — Forfeiture of. — (1) Th® 

Contract Act makes no special provision 
for the recovery of earnest-money paid 
on failure of the other party to perform 
its part of the contract. The remedy is 
merely one under Section 73 for loss or 
damage caused to a person by another 
person who has broken a contract. AIR 
1927 All 621 (622) = 50 All 82 (DB). 

(The right to sue for recovery of earnest 
money is not transferable.) •• AIR 1917 
Mad 161 (161) (DB). (The general right 
to damages remains unaffected by tb® 
forfeiture of any deposit although in 
estimating the damages, the amount may 
go towards mitigating the claim.) 

[See also AIR 1926 Mad 410 (411) 

(DB). (Contract for sale of goods — De- 
posit by buyer — - Breach of contract by 
ljuyer — Held, that seller was not cn- 
titied to keep the deposit irrespective of 
the damage suffered.)] 

(2) Where instead of naming the 
amount to be paid in case of breach or 
stipulating for a penalty a sum is actual- 
ly paid to the seller as earnest money 
to be appropriated towards the price or 
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to be returned to the intending purchaser 
on failure of the sale for a fault not on 
the part of the purchaser or to be forfeit- 
ed for default of the purchaser such a 
contract is entirely different than the con- 
tract contemplated by S. 74 of the Con- 
tract Act and it has no application to 
such a case. (1960) 64 Cal WN 396 (401). 

(3) Where a contract to sell is rescind- 
ed, the seller must restore the benefits 
he has received under it under Section 64 
if he rescinds it himself, and under Sec- 
tion 65 if the purchaser rescinds it^ that 
is to say, he must refund the earnest 
money. But when the seller rescinds it 
himself, if he has suffered anv actual 
damage he is entitled to get compensa- 
tioD for it under Section 73 and even if 
he has suffered none he can be awarded a 
reasonable amoimt as compensation not 
exceeding the earnest money if there is 
the usual agreement of forfeiture in the 
contract under Section 74. Either sum 
awarded as damages can be set off 
against the amount of earnest money he 
has to refund- AIR 1927 Nag 168 (169). 

(4) In a suit for breach of a contract 
in calculating damages the deposit forfeit- 
ed under the contract must be credited 
to the defendant. AIR 1949 Sind 1 (4) 
(DB). 

(5) The furnishing of security for due 
fulfilment of contract is a part of the 
contract. When security fonns part of 
the contract, the party breaking the con- 
tract cannot demand performance there- 
of by the other party, and consecpienfly 
cannot claim refund of the security 
money, deposited for fulfilment of tb“ 
contract. Departure from this rule can 
be made in those cases only where it is 
specifically provided in the agreement 
that the security money shall be liaWe 
to forfeiture only to the extent of the 
loss suffered or damage caused. 1965 All 
LJ 969. 

(6) Stipulations providing for forfeiture 

of sums deposited or payment in advance 
as security for the performance — VVhen 
transaction falls through by promi^sees 
default, forfeiture will not be interfered 
with if deposit is a reasonable propw- 
tion of the amount payable under the 
contract. AIR 1M2 Cal 382 (385). (S^ 

tion 74 does not apply.) •* AIR 

Mya 10 (14) = ILR (1957) Mya 72 (DB) 
•• AIR 1956 Vindh Pra 42 (43) •* Affi 
1965 Nag 38 (40) = ILR (1956) Nag 538 
(DB)« (Contract for sale of buildup*? 
Defect in vendor’s title — Breach of con- 
tract by Vendor — Vendee has iignt to 
return of earnest money*) •• AIR 19W 
Orissa 20 (23, 24) (DB) •• AIR 1966 
Orissa 11 (13) « ILR (1954) Cut 526 
(PB). (Section 74 does not apply to depo- 
sits paid as a guarantee for the fulfilment 
of the contract.) •• AIR 1964 Madh B 


134 (134) •• AIR 1952 Cal 93 (98). (Sec- 
tion 74, by its very term.s, is inapplicable 
to cases of earnest money.) *• AIR 1952 
Puni 380 (381) •* AIR 1952 Raj 187 (188) 
= ILR (1952) 2 Rai 5 •• AIR 1952 Sau 
88 (90) •• AIR 1951 Mad 752 (753) *• 

AIR 1950 East Punj 278 (281) (DB). 

(Where the buyer is in default the seller 
is entitled to forfeit the earnest money, 
but if default is of the seller the buver 
is entitled to the refund of the earnest 
money.) •• AIR 1947 Nag 193 (200) = 

ILR 1947 Nag 60 (DB) •* (1947) 52 

Mvs HCR 56 (67) (DB) ** AIR 1941 

Mad 108 (109) •* AIR 1935 Lah 192 

(193) (DB) •• AIR 1930 Bom 213 (214) 

(DB) •• AIR 1929 Nag 30 (32, 34) = 
24 Nag LR 189 (FB). (AIR 1925 Nag 109, 
Not approved.) ** AIR 1927 Cal 964 

(964, 965) = 55 Cal 638 (DB) *• AIR 
1927 Lah 721 (721) (DB) •• AIR 1927 

Mad 328 (329) •• AIR 1026 PC I (2) *• 
AIR 1926 Cal 339 (343) (DB) *• AIR 

1923 Lah 363 (366) (DB) *• AIR 1923 

Rang 47 (48) = 11 Low Bur Rul 420 *• 
AIR 1922 Cal 104 (104) = 55 Cal 642n 
(DB) •• AIR 1922 Nag 104 (10.5) = 19 
Nag LR 131 •• AIR 1920 Cal 931 (932) 

(DB) •* AIR 1919 All 265 (267) = 41 

All 324 (DB) *• AIR 1916 Cal 974 (975) 
(DB) AIR 1916 Mad .584 (585). (S. 74 
doe not apply*) *• AIR 1916 Sind 4 (7) 
= 10 Sind LR 4 (DB). (Seller seeking 
further damages must give credit for the 
deposit ) •• AIR 1915 Mad 546 (.547) 

(DB) *• (1911) 33 All 166 (167) 

(DB) *• (1909) 36 Cal 960 (963) 

(DB) ** (1906) 29 Mad 118 (119) 

(1966) 68 Bom LR 891 (900) = 

1966 Mah LJ 446. (Agreement by 

guardian on behalf of minor.) AIR 
1964 Madh Pra 126 (128. 129) = 1903 
MPLJ 184 (DB). (In finding out whether 
an amount paid by the purchaser is a 
part payment of the price or an earnest 
money, the proportion it bears to the 
total consideration in the bargain is of 
some significance. The larger the pro- 
portion, the lesser the proljahi'i'v of 
its being earnest money properly so 
called.) •• AIR 1962 J .nnd K 77 (77, 

78, 79) = 1962 Kash LJ 192 (DB). 

(Section 74 has no application to a 
deposit for due performance of the 
contract. It is the party aggrieved 
that can recover compensation for 
damages from another party who 
breaks the contract. But a party who 
himself has not fulfilled his obligations 
under the contract cannot invoke Sec- 
tion 74.) •• AIR 1959 Pat 176 (180) = 

1968 BLJR 626. (AIR 1926 Nag 109. 
Diss. from.) 

[See also AIR 1958 Punj 111 (116) » 
ILR (1968) Punj 294 (DB). (Vendor 

guilty of breach of contract — Vendee 
held entitled to get back his earnest 
money.) •• AIR 1967 Punj 141 (144) = 

ILR (1957) Punj 783 (DB). (Plaintiff 
held did not fail to perform, lus part 
of the contract — Defendant not en- 
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titled to forfeit security deposited for 
due performance of the contract.) ** 
AIR 1955 Mad 717 (717). (Deposit of 
money for due performance of contract 
within time — Absence of forfeiture 
clause — Failure to perform contract — 
Deposit should be returned.) •* AIR 
1953 Mys 66 (68) = ILR (1952) Mys 
230 (DB). (Contract for sale of goods 

— Buyer paying advance — Breach of 

contract — Both parties at fault — No 
provision for forfeiture of advance — 
Buyer held entitled to return of the 
advance.) ** AIR 1926 All 469 (469). 

(Plea that improv<-ment trust may ac- 
quire the property is no justification for 
rescission bv purchaser.) AIR 1942 
Sind 37 (39) = ILR (1941) Kar 495 

(DB) AIR 1963 Andh Pra 216 (220. 
221) = (1963) 1 Andh WR 31 (DB). 

(Deposit of earnest and security forfei- 
ture — Contract containing formalities 
to be followed upon non-performance 
of contract within time — Formalities 
not followed — Amoimt held could not 
be forfeited.) •• AIR 1963 Andh Pra 71 
(71, 72) = (1962) 2 Andh WR 254. 

(Forfeiture of deposits made for due 
performance of contract — Section 74 
not applicable — Express agreement 
providing for forfeiture not necessary.) 

AIR 1960 Cal 524 (531) = 64 Cal 

WN 798 (DB). (Deposit by buyer — 
Breach of contract forfeiture of deposit 

— Buyer is entitled to obtain refund of 
money paid bv him whether such pay- 
ment is regarded as advance simpliciter or 
as guarantee for future performance of 
contract.) 

(7) Contract for sale «f goods — Pro- 
vision for recovery of costs for undeli- 
vered quantity — Stipulation as to for- 
feiture of security amounts to penalty 

— No actual loss to buyer — Seller en- 
titled to refimd of whole deposit- 1963 
All LJ 251 (253) = 1963 All WR (HC) 
206. 

(8) Whether some amount is paid by 

wav of earnest money or kept in depo- 
sit for the due performance of any 
obligation under the contract, it^ is 
always for the Court to determine 
under Section 74 what amount, if an^^ 
would be "reasonable compensation* 
under the circumstances of a particular 
case. AIR 1947 Lah 112 (116) (DB) •• 
AIR 1953 Orissa 105 (110) (DB) *• AIR 
1963 SC 1466 (1411, 1412) = (1904) 1 

SCR 615. (Application of section not 
restricted to cases where aggrieved party 
claims relief as plaintiff. AIR 1952 Bom 
310 and AIR 1915 Mad 896 (FB), Over- 
ruled.) •• (1969) 1 Mad LJ 474 (479). 

(Vendor must plead and prove damage 
suffered bv him.) 1967 All LJ 126 
(135) = ILR (1966) 2 All 807 (DB) •• 
AIR 1966 Orissa 76 (79) = 82 Cut LT 
521. (Deposit under Rule 8 of Orissa 
Forest Contract Rules — Its forfeiture 


under Rule 34 (3) (e) is by way of 
penalty.) •• (1961) 63 Punj LR 167 
(169)- (Court has discretion to award 
reasonable compensation not exceeding 
security deposit.) 

(9) Where the Court finds that the 
amount of deposit or payment in ad- 
vance is so great in comparison with 
the amount payable under the contract 
that the parties under the stipulation 
for forfeiture could not have intended it 
as merely a security for performance, 
but rather as a pimishment for non- 
performance of the contract, the Court 
can grant relief against forfeiture. AIR 
1944 Mad 526 (527) = ILR (1945) Mad 
269 (DB) •• AIR 1956 Vindh Pra 42 
(43) ** (1947) 52 Mys HCR 56 (68) 

(DB) ** AIR 1937 Bom 417 (421) = 

ILR (1937) Bom 782 (DB). (Contract 
between plaintiff and Municipality — 
Plaintiff undertaking erection of b uilding 
within certain time — Amount deposit- 
ed to be returned to plaintiff if work 
finished within time — Plaintiff com- 
pleting work and demanding refimd of 
deposit — Municipality contending 
deposit forfeited, work not having been 
finished within time — Deposit held was 
by way of penalty within Section 74, 
Contract Act.) ** AIR 1937 Mad 681 
(683, 684) ** AIR 1959 Ker 273 (274, 
275) = 1958 Ker LT 801. (The provi- 
sion in the secuirty. bond for a deposit 
of thrice the value of the goods on 
default of the production, is clearly in 
the nature of a penalty.) 


(10) Contract between Government and 
plaintiff — Deposit of earnest and fur- 
ther security to be returned after com- 
pletion of work — Forfeiture of deposit 
for non-completion of work within time 
— Implied condition — Section 74 does 
not applv. AIR 1963 Andh Pra 216 
(219, 220) = (1963) 1 Andh WR 31 

(DB). 


(11) An advance paid in respect ^ a 
lontract of sale is not liable to forfci- 
urc on default like earnest money- The 
[uestion whether an amount paid is 
tamest money or part of t^ purcha^ 
Qoney depends on the real intuition of 
he parties. AIR 1931 Lah 205 (207) “ 
1 Lah 699 (DB) •• AIR 1926 Mad 117 
118) •• AIR 1925 Sind 254 (256) (M) 
• (1969) 1 Mad LJ 474 (478) •• IW 
dl LJ 126 (135) = ILR (I960) 2 
4)7 (DB) •• AIR 1967 Delhi 91 (94. W 
DB). (Distinction between e"]™ 
lonev tnd advance pointed.) •• (19WJ 
,7 Pun LR 824 (828) (DB). (Mere 
<f word ‘advance’ or ‘earnest money la 
lOt conclusive of the nature of P^T 
aent.) •• (1964) 2 Andh LT IM (1«. 
89) = (1964) 2 Andh WR • 1®* 

964 Raj 240 (241) = 1964 Raj LW 226. 
Agreement to sell agricultural land — 
Vendor refusing to give vacant 
Ion in the absence of a contract to 
ontrary — Vendee is entiUed to nmdDd 
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contract and claim the monev paid by 
nun in advance to the vendor.) •• AIR 
1963 Andh Pra 304 (305) = (1963) 1 

Andh WR 253. (Fact that certain 
amount was mentioned as advance in 
some documents or that it was mention, 
ed as consideration of sale in other 
doctunent cannot take away right of 
seller when it was originally agreed 
under agreement to be earnest money.) 

(1963) 2 Mad LJ 153 (158) =* ILR 

(1964) 1 Mad 634* (Distinction between 
earnest money and advance pointed.) *• 
(1960) 64 Cal WN 396 (399). (When a 
contract for sale is broken by an in- 
tending purchaser the right of the ven- 
dor to forfeit earnest-money is to be 
deteraiined from the Intention of the 
parties as evidenced by the agreement.) 
•• AIR 1959 Pat 176 (181) = 1958 

BLJR 626. (What in fact constitutes an 
earnest money is the inherent character 
of the deposit made and not the name 
given to it.) 

(12) Whether payment made as advance 

under a contract of sale is earnest to 
ensure due performance of the contract 
or not is a mixed question of law and 
fact and has to be ascertained by refer- 
ence to the proportion the amount bears 
to the total sale price, the need to take 
a deposit intended to act as in 
terrorem, the nature of the contract and 
other circumstances not capable of being 
exhaustively listed. ILR (1966) 1 Mad 

114 (117). 

(13) There is distinction between the 

penalty for breach of contract and the 
forfeiture of a deposit of earnest money. 
When the latter is a payment actually 
made, the former is compensation for 
breach. Section 74 deals with compensa- 
tion for breach. AIR 1930 Bom 213 
(215) (DB) ** AIR 1954 Madh B 134 
(135) «* ILR (1950) Nag 625 (629) (DB) 
•• AIR 1947 Nag 193 (200) = ILR 
(1947) Nag 60 (DB) ** 1967 All LJ 126 
(129, 130) = ILR (1966) 2 All 307 

(DB) ** AIR 1966 Orissa 76 (79) » 32 
Cut LT 521. 

(14) To come within the principles 
applicable to earnest money, a deposit 
must be paid at the time of entering 
upon the bargain. Those principles can- 
not be applied to any future payment to 
be made under the contract. An 
earnest is something paid or given at 
ttie time of the bargain to show that 
uegoUation had been changed into a 
binding contract, and as a pledge for its 
due performance by the depositor to be 
foifeited in case of non-performance by 
bU default. AIR 1916 Nag 104 (111) » 
13 Nag LR 177 (DB) ** AIR 1929 Mad 
817 (818) » Mad 141 (DB) ** (1969) 
1 Mad LJ 474 (478) •• AIR 1964 Madh 
Pra 126 (128, 129) = 1963 MPLJ 184 
(DB). (When the amotmt is paid in 


lump it is more probable that it is the 
earnest money guaranteeing performance. 
In the event of its being paid in two or 
more instalments the probability is in 
the other direction.) •• AIR 1959 Pat 
176 (179) = 1958 BLJR 626. 

(15) Deposit of some amount by a 
purchaser serves two purposes, if the 
purchase is carried out it goes against 
the purchase money but its primary pur- 
pose is that it is a guarantee that the 
purchaser means business. 1960 Jab LJ 
536 (538) •• AIR 1960 Andh Pra 515 
(516) •• AIR 1960 Punj 51 (55). 

116) The rule as to penalty dealt with 
in Section 74 is not applicable to cases 
of forfeiture of deposits made for the 
due performance of a contract. Where 
the instrument refers to some deposit as 
a guarantee for the performance of the 
contract, the party in default cannot 
claim a refund of the deposit, since such 
a deposit operates as motive to the par- 
ties to carry out the obligations under 
the contract. AIR 1963 Andh Pra 71 (71, 
72) = (1962) 2 Andh WR 254. 

(17) The rule of law applicable to 
cases of sale which forfeits the deposit 
in case of contract equally applies to 
leases also and there is no essential 
difference in the characteristics attached 
to each of these kinds of contracts. AIR 
1916 Mad 584 (585, 586). (Where there 
is an express provision in the contract 
of lease which stipulates that the depo- 
sit which is a part of the rent will be 
forfeited on the breach of any of the 
conditions of the lease deed the contract 
must be given effect to without reference 
to Section 74 of the Contract Act: 16 
Mad 474, Overruled.) ** AIR 1938 Lah 
62 (63) (DB). 

(18) Where in an auction of the lease- 
hold rights for a long number of years, 
the highest bidder deposited one-fourth 
of the price ‘on account of premium" and 
'in part payment' subject to sanction the 
deposit of the 'bid money' was only to- 
wards part payment of the sale consi- 
deration and not an earnest money or a 
guarantee for the due performance of the 
contract. 1967 All LJ 126 (185) = ILR 
(1966) 2 All 307 (DB). 

(19) Where A pays B a sum of money 

in advance for the performance of a 
contract at a future date which becomes 
impossible so that there is a failure of 
consideration, B is not entitled to keep 
A’s money in bis pocket and A is entitled 
to recover it under law of equity and 
good conscience — There is no express 
provision corresponding to thijg rule of 
equity in the Contract Act. AIR 1927 All 
621 (622) = 50 All 82 (DB) •• AIR 1927 
Sind 205 (205) » 22 Sind LR 197 (DB) 
** AIR 1924 Bom 119 (127) 48 Bom 

259 (DB) •* AIR 1923 Mad 103 (107) 

(DB) •* (1912) 15 Cal LJ 410 (411) 

(DB). (Vendor failing to carry out bis 
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covenants.) **AIR 1968 Assam 26 (27,28) 
= ILR (1964) 16 Assam 513 (DB). 

(Contract coming to end not by repudia- 
tion or by breach of contract but by 
frustration — Vendee is entitled to get 
back earnest money but not to compen- 
sation.) 

[See also AIR 1928 Lab 154 (154, 

155, 156)= 9 Lab 67 (DB). (Joint Hindu 
firm appointing trustees to realire assets 
and discharge debts — Sale of proper^ 
by the trustees — Vendee depositing 
earnest money — Trustees agreeing to 
secure signatures of proprietors — If 
trustees fail to secure the consent of all 
the members of a joint family in spite 
of express agreement, the vendee is en- 
titled to rescission of the contract and 
restitution.)] 

(20) Where unon an agreement of 
sale vendee deposits a sum of money 
with the vendor, the deposit, unless paid 
on any special terms, is not merely part- 
payment but is an earnest. AIR 1920 Cal 
679 (680) (DB). 

(21) Part payment of the purchase 
price cannot be forfeited because it is 
not a guarantee for the purpose of the 
contract which alone can be forfeited If 
transaction falls through. AIR 1950 East 
Puni 278 (281) (DB) ** AIR 1956 Him 
Pra 28 (34, 35) •• 1948 Bur LR (HC) 
257 (263) (DB) •• AIR 1969 Mad 317 
(319) = (1968) 2 Mad LJ 490. (Advances 
made by a purchaser to a vendor in 
respect of a sale are recoverable even if 
the transaction falls through the fault 
of the purchaser.) •* (1966) 1 Andh LT 
233 (237) = (1966) 1 Andh WR 388. 

[See also AIR 1968 Bom 35 (36) * 
69 Bom LR 250 (DB) ♦* 1968 Cur U 
489 (491) = ILR (1969) 1 Punj 629.] 

(22) Plaintiff is entitled to a return of 
the earnest money if the contract gave 
him the option of withdrawing and if 
he was not satisfied as to the title of the 
defendant. AIR 1915 Lah 237 (237). 

(23) Part payment of price in advance 
under contract of sale of certam pro* 
perty — Test of vendee's right to recover 
back deposit is whether action for speci- 
fic performance at instance of vendor 
could be successfully resisted by vendee 
on groimd that vendor’s title was defec- 
tive — Held on facts vendee was en- 
titled to get refund of deposit. ILR 
(1966) 1 Mad 114 (119, 120). 

(24) Agreement for sale of house — 
Time not stipulated — Vendors g^ty of 
imreasonable delay — Vendee entitled to 
return of earnest money — Vendors held 
liable to pay interest. AIR 1968 Punj 111 
(116) = 60' Pun LR 97 (DB). 

(25) In order to enable the vendor 1o 
forfeit the deposit, there must be acts, 
on the part of the purchaser, which not 
only amount to delay sufficient to de- 


prive him of the equitable remedy of 
specific performance, but which would 
make his conduct amount to a repudia- 
tion on his part of the contract 
AIR 1916 Sind 71 (72) = 9 Sind LR 137, 

(26) Smallness or largeness of deposit 

is one of the factors in determining whe* 
^er there was deposit in reality, although 
it goes by that name in contract. AIR 
1916 Mad 584 (586) *• AIR 1933 Nag 
223 (224). ^ 

[See however AIR 1946 All 70 (75, 76) 
= ILR (1944) All 743 (DB). (Deposit of 
earnest money with vendor as guaranty 
foT performance of contract to be for- 
feited on breach of vendee — Contract 
faili n g through purchaser’s default 
Vendee is not entitled to return of ear- 
nest money — Application of this princi- 
ple does not depend upon the proportion 
of earnest money to the sale price.) •• 
(1964) 68 Cal WN 476. (Contract of sale 
of goods — Earnest money deposited 
under — Seller entitled to forfeit amount 
of default by buyer to perform contract 
— Defaulting buyer is not entitled to 
any relief on forfeiture by seller - — Fact 
that the earnest money was as high as 
one-fourth of the total price would not 
conclude that it was penalty.)] 

(27) Evidence should decide what is 
"earnest money" in the absence of writ- 
ten agreement. AIR 1922 All 478 (478) 
(DB). 

(28) Question whether sum of money 

paid is a deposit to he forfeited or 
penalty is question of fact to be deter- 
mined on facts of each case. AIR 1916 
Mad 584 (586) 1960 Jab LJ 536 (638). 

(Contract to purchase oil engine — De- 
posit of Rs. 100 by purchaser with the 
order — Thereafter purchaser wriggling 
out his undertaking to purchase — Depo- 
sit held forfeited.) 

(29) Whether in a given case a stipu- 
lation to forfeit the amount deposited is 
so unreasonable as to amount to a 
punishment for the non-performance of 
^e contract, is a question of fact* AIK 
1960 Andh Pra 515 (516). 

(30) Where the vendor neitoer alleges 
nor proves that the advance is earnest 
mqney and it is merely treated as part 
payment of purchase money in^ the ac- 
count hooks of the vendor it is not a 
deposit in the strict sense of the word. 
AIR 1928 Mad 326 (327) (DB) •• AIR 
1957 Mad 228 (229). 

(31) In a suit for damages up<m a 
contract which provides for the forfeitiJOT 
of the deposit money, where the plamtiff 
sues for more than tte amount of depo- 
sit forfeited on the groimd of insuffl- 
ciem^ of the forfeited amount to 

the actual loss incurred, the plaintiff Is 
entitled to claim only the different M- 
tween the loss incurred “d to 

deposit money. AIR 1916 Mad 4W (4M) 
= 38 Mad 801 (FB). (On appeal trem 91 
Ind Gas 759 (Mad).) 
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(S2) In a suit to recover money ad" 
yanced towards a contract for the supply 
of Roods the party making the advance 
is not entitled to interest from the date 
of the advance on the ground that the 
contract was not performed, when the 
contract did not provide for it and when 
no demand was made before suit. AIR 
1927 Mad 99 (100) = 50 Mad 94 (FB) 
•• AIR 1963 Ker 247 (247, 248) = 1963 
Ker LT 73. (Contract for sale becoming 
impossible by act of defendant-seller — 
He Is liable to refimd advance paid by 
plaintiff purchaser — In absence of con- 
tract interest for period before suit can- 
not be allowed.) ** AIR 1959 Mad 220 
(220) = (1969) 1 Mad LJ 115 (DB). 

(Purchaser is also entitled to interest on 
the amount from the date of demand.) 


(33) The incidents of eamest-money 
have no application to a contract wh^ 
money is advanced to supplier on the 
understanding that the original advance 
was to be adjusted immediately or in the 
final settlement. The purchaser is en- 
titled to the balance remaining with the 
supplier. AIR 1927 Nag 281 (282, 283). 

(34) Agreement to purchase — Mere 
fact that deposit is demanded implies 
that if the contract is broken it should 
be forfeited. AIR 1938 Mad 246 (247). 


(36) Where the conditions of sale of 
land by a Town Improvement Tnist 
W6re that 10 per cent, of the purchase 
money was to be paid immediately anti 
that on failure to pay the remainder m 
a fixed time, the properly was to be re- 
sold: Held, that the trust was not entitled 
to the difference in price resultant on re- 
sale but only to the 10 per cent, deposit 
AIR 1916 All 388 (389) -= 38 All 62 

(DB). 

(36) Where a lease provides that the 
lessee shall be entitled to make alterations 
on the premises, subject to 

them and, as security for ^ .'i® 
alterations and rent, shall deposit cert^ 
amount which would be liable to " 

felted in case of non-observance of 
tenns, the clause relating to 
does not amount to a 

In case of breach, in a smt by *he o^er 
party for damages, credit for the am 
forfeited must be given. Only *be differ- 
ence between the actual loss 
amount forfeited can be recovered. 

U no difference between a suit for 
damages for breach of contract and » 
suit merely for value of damages caused. 
AIR 1937 Rang 367 (368). 

(37) For recovery of earnest 
see also under S. 18 (d) of toe 

Relief Act 1877 = S. 13 of S. R. Act, 

1963. „ ^ 

(38) Where the plaintiff J} 

breach of the agreement on toe ^ 
the defendant and claiming to recover 
back the amount of the earnest money 


it is for the plaintiff to show that the 
defendant has committed the breach by 
not disclosing to him, at the time of 
agreement a material defect in the pro- 
perty. AIR 1966 Bom 175 (178) (DB). 

(28) Under Rule 90 of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Rules which is a statutory 
provision the department has the 
right to forfeit part or whole of 
the initial deposit made by the purchaser 
of evacuee property. 1965 Pun LR (Supp) 
170 (172). 


13. contract of service. — (1) A stipula- 
tion in a contract of service that a 
servant should pav bv way of damages 
double his daily wages for absence with- 
out leave is a penalty. AIR 1919 Nag 
95 (95) (DB). 

(2) Where the plaintiff, a monthly 

hired workman in the service of the 
defendant Company, agreed that he 
should give 15 days’ notice before leav- 
ing the company’s service and in 

default, forfeit all arrears of wages, 
there was nothing illegal, nothing con- 
trary to public policy in the stipulation. 
The plaintiff, by leaving the service 
without gi>Tng the required notice, for- 
feited all the wages that had not be- 
come payable though due to him. Sec- 
tion 74 had no application to the case. 
(1898) 2 Cal WN 687 (688, 689). 

(3) Contract of ser\’ice — StipulaUon 
that employee shall pay ^2.')0 as liquidat- 
ed damages in case he lett service be- 
fore a fixed period — Breach of con- 
tract by employee — Suit for damages 

Held, that the Court could award the 

full sum stipulated without proot of 
actual damage or loss and that the 
lower Court’s assessment of damages at 
Rs. 900 was unreasonably small — R®- 
2000 awarded as the proper sum. (loo5) 
11 Cal 545 (550) (DB). 


(4) Agreement to render service for 
tipulated period and for payment of 
lenaltv for period of absence at a tU- 
d rate — Right to recover damages on 
.reach of agreement — Proof ol actu^ 
lamase or loss is necessary. AIR 1953 
K Pra 310 ( 311.312) = (1963) 1 

indh WR 149 (DB). 

14. Breaeh of promise of marriage. — 
1) Breach of promise of marriage ^ 
>arents promising to return double the 
rafue of the gifts given to the girl at 
he betrothal — Courts should grant 

•easonable compensation only. >UR W33 

Rang 198 (198) = 11 Rang 143 (DB). 

(2) It is doubtful whether the full 

unount named in the agreeinent should 

aot be given. AIR 

f 47 ) s 8 Low Bur Rul 399 (DB). 

16. Pledije.— (1) The ^rcement that 
Ihe ple^e should become irredeembale if 
not redeemed after three months is not 
a stipulation by way of penalty. Even 
if it were an unfair agreement that 
would not in itself constitute It an 
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agreement by way of penalty unless 
perhaps it could be shown that the 
value of the thing pledged was so very 
much larger than the amoimt of the 
loan that it would become obvious that 
the clause is really inserted as a means 
of bringing pressure upon the pledger to 
repay the loan within the contracted 
lime! AIR 1939 Rang 413 (415, 416). 

16. Compromise decree. — (1) A com- 
promise being an agreement is subject to 
Section 74 and to the equitable relief 
which the Court can give under that 
provision, notwithstanding that the com- 
promise is embodied in a decree. AIR 
1937 Mad 234 (235) *• AIR 1957 Raj 

.378 (382) = ILR (1957) 7 Raj 276 •* 

AIR 1955 Pepsu 110 (111) = ILR (1955) 
Patiala 76 (DB) •• AIR 1954 Madh B 84 
185 ) = ILR (1953) Madh B 198 •* AIR 
19,53 Trav-Co 464 (464) (DB) *• AIR 

1943 Pesh 33 (36) (DB) *• AIR 1946 

Sind 150 (151, 152) = ILR (1946) Kar 
132 •• AIR 1943 Sind 247 (250) = ILR 
(1943) Kar 245 (DB) •* AIR 1938 Sind 

185 (187) (DB) ** AIR 1937 Nag 413 

(415) *• AIR 1933 All 252 (254) = 55 
All 334 (FB). (AIR 1924 All 689 = 46 
All 571, Overruled.) •* AIR 1926 All 278 
(280) (DB) *• AIR 1925 Mad 264 (264) 
AIR 1918 Mad 1307 (1309) (DB) •• 

AIR 1914 Mad 18 (18) (DB) •* AIR 1963 
Gui 256 (257) = (1963) 4 Guj LR 1096. 

[But see AIR 1926 Pal 122 (125) 
(DB).] 

(2) Compromise decree — Default 

— Execution — Executing Court can 
give relief to judgment-debtor if en- 
forcement of decree amounts to penalty 

— Clause sought to be enforced not 
penal — Execution was maintainable. 
(1963) 65 Punj LR 78 (79. 80). 

(3) The true test for deciding the 
question whether the provision relating to 
the payment of a larger amount than 
the amount decreed on compromise on 
default by the judgment-debtor to per- 
form any of the conditions of the decree 
is or is not a penal clause depends on 
a determination of the question whe- 
ther or not the larger amount was 
actually due to the decree-holder at the 
time of the compromise; in other words, 
whether the decree-holder is merely with- 
drawing a conditional concession granted 
by him to the judgment-debtor or whe- 
ther he is attempting to recover an 
amount which was not actually due to 
him. AIR 1927 Lah 659 (662). 

(4) Where a consent decree provides 
that in default of payment by the defen- 
dant on certain date of^ a certain 
smaller sum of money than is claimed to 
be due, the defendant shall pay to the 
plaintiff the larger sum claimed and 
which is really due plus the costs of 
the suit with interest at 9 per cent, per 
annum, time is not only the essence 
of such contract but it is also its 


whole consideration and such decree 
cannot amount to a penalty. AIR 1929 
Sind 98 (100, 102) = 23 Sind LR 375 
(DB) *• AIR 1957 Pat 542 (544) (DB) 
•* AIR 1957 Raj 378 (382) = ILR 

(1957) 7 Raj 276 *• Madh BLJ 1954 
HCR 569 (573) •* 1948 Jaipur LR 39 

(43) (DB). 

[See also 1961 Jah LJ 141 = 1960 
MPLJ 1379. (Clause in compro mis e 
decree to pay Rs. 500/- more held to 
be penal.)] 

(5) Where according to a compromise 
a suit is decreed for the whole amount 
claimed but a provision is made that if 
a smaller amoimt is paid within a sti- 
pulated time, the decree-holder would 
accept it in lieu of his whole claim, tiie 
provision for payment of the whole 
amount in case of default in the pay- 
ment of the smaller amount is not a 
penal stipulation. AIR 1947 All 136 (136, 
137) = ILR (1947) All 201 •• AIR 1969 
Pat 85 (87) ** 1962 Ker LT 808 = ILR 
(1963) 1 Ker 71 (74). 

(6) Stipulation in compromise decree 
that appeal would stand dismissed in 
the event of failure to pay anyone of 
the instalments on the due dates if 
penal in character. (1M8) 1 SCWH 48 
(47, 48) s 1968 SGD 309. 

(7) Compromise mortgage decree — 

Provision to pay by instalments — In 
default whole am oimt realisable by sale 
of property without getting final decree 
— Instalment due on a particular date 
not paid — Permission to deposit money 
within three days granted — Money ac- 
cordingly deposited — Notice issued to 
decree-holder — Held, judgment-debtor 
could not derive benefit of Order 34, 
Rule 4 (2), Civil P. C. — Held, further 
that provision to sell property in case 
of default in payment of instalment, 
not being penal, could not be relieved 
against. AIR 1934 Oudh 44 (45) = 9 

Luck 387 (DB). 

(8) Where in execution of a consent 
decree, the executing Court decides that 
a certain clause in the decree is not 
penal and does not fall under Sec. 74 
of the Contract Act, and there has 
been no appeal from the decision, the 
question cannot be gone into in sub- 
sequent execution, even though reliance 
is placed not on Section 74 of Gcrntraet 
Act but generally on Section 47 of the 
Civil P. C. AIR 1946 Sind 159 (IW. 
152) = ILR (1946) Kar 132. 

(9) By a compromise, time for 

ment of the amount that was settled was 
extended upto 3-11-1948. The 
cumstances however indicated that 
parties really intended to reduce 
amount of the liability and the tun 
that was granted for payment w** ® 

of the essence of the contract. ^ 
parties never intended to apply tp® ® " 
dition rigidly and the liabfiity to 

OB default the amount due under 
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decree was only meant to secure the per- 
formance of the agreement: Held, that 
the condition was in the nature of a 
penalty and could be relieved against 
imder Section 74 of the Contract Act. 
AIR 1958 Madh Pra 333 (337) (DB). 


(10) Executing Court has power to 
grant relief against penalty embodied in 
decree on the equitable principle underly- 
ing S. 74 and relieve one of the parlies to 
the contract against any term which 
operates as a penalty although the con- 
tract may have been embodied in a 
decree of the Court. AIR 1951 Orissa 46 
(47) « ILR (1950) Cut 69 (DB). 

[See also AIR 1962 Mys 9 (10) = 39 
Mys LJ 539. (Amoimt of claim reduced 
and made payable in instalments by a 
compromise decree — Entire claim to 
be recovered on default of instalment — 
Provision held in nature of penalty — 
Executing Court could relieye judgment- 
debtor against it.)l 

[Sec however AIR 1963 Guj 256 (257) 

= (1963) 4 Gui LR 1096. (AIR 1951 
Ori 46 and AIR 1933 All 252, Diss. 
from.)] 

(11) Suit for specific performance of 
— Compromise decree — On de- 
fault of deposit of price by plaintiff the 
suit to stand dismissed — The clause is 
in the nature of penally — The defendant 
is entitled only to reasonable compensa- 
tion. 1969 Ail LJ 279 (283). 


17, Chit fund.— (1) Terms of a chU 
fund can be penal. AIR 1927 Mad 1105 

(1107). .. 

(2) In order to determme whether a 

clause in a bond by the bidder in the 
case of a chit fund transaction is a 
penalty or not, it is irrelevant to con- 
sider whether the amount of the cmi 
that he buys and the amount of the 
instalments that be undertakes to pay 
are or are not the same. To hold that 
the obligation to pay the lump 
failure to pay an instalment is a penal- 
ty would have the effect of reliev- 
ing the purchaser of the chit fund from 
his obligation to carry out the contract 
dial he has made and to pay the con- 
sideration that he has offered at the 
time of the auction. It can 
difference that the amount of /^e bond 

U larger than the /DB? 

fund. AIR 1936 Mad 385 (386) (DB). 

(S) Chit fund — Subscriber buying 
the chit — Security bond m f*^our of 
stake-holder — Provision to pay all 
future instalmenU in lump on d^ault to 

pay any, not penal. AIR 

(6M) (DB) •• AIR 1933 Mad 252 (255) 

***(4)' Where a chit agreement provided 
in case the subscribers failed to p^ 
their subacriptions regularly. Acy were 
not only to forfeit the dividend bm 
were also to pay the whole 
demand with interest thereon from the 


date of auction. Hdd, that the agree- 
ment was not penal. AIR 1922 Mad 67 
(69) (DB) •• AIR 1933 Mad 725 (726). 

18. Landlord and tenant (1) Kabuliat 

— Covenant to pay higher rent it tlie 
lc«cce continues in possession after the 
It. in provided by the kabuliat expires — 
Case does not come within the meaning 
of Section 74 because it is not an 
attempted enforcement of the payment 
of a sum of money on failure to perform 
an act which the party has contracted 
nor a penalty payable on the perform- 
ance of an act forbidden by the con- 
tract. AIR 1928 Pal 62 (63) ** AIR 

1934 All 115 (116, 117). (Owner notify- 
ing tenant of enhancement m rent — 
Tenant vacating premises after three 
months of being notified is liable to 
pay enhanced rent but not for damages 
for breach of contract, as he did not 
break any contract.) •• AIR 1929 
717 (720) = 9 Pat 487 (DB) ♦* AIR 

1926 Pal 122 (123, 124) (DB) •• AIR 

1918 Pat 269 (269). (A provision in a 

lease for enhanced rate of rent if the 
tenant holds over after the expiry of 
the term is valid.) ** (1913) 17 Cal L 

Jour 590 (592) (DB) •• AIR 1965 Andh 
Pra 33 (35. 36) »= (1964) I Andh WR 
69 (DB). 

[But see AIR 1922 Pat 240 (241) (DB) 
•• AIR 1919 Cal 230 (231) (DB) •• AIR 
1914 Lah 186 (187) (DB) *• (1913) 18 
Cal L Jour 95 (97) (DB) •• (1895) 22 
Cal 658 (663) (DB). (Rampinl, J. dissent 
ing: The question was not for compen- 
sation for breach of contract, and did 
not come within the purview of Sec- 
tion 74, but for rent at a rale which 
the defendant had agreed to.)] 

(2) Landlord and tenant — Increased 
rent reserved in case lessee commits 
breach of covenant in lease deed — 
Such increased rent is not penalty but is 
in nature of liquidated damages — Ac- 
ceptance of original rent by lessor with 
knowledge of breach — He does not 
lose his right to recover higher rent 
subsequently though he cannot recover 
for periods for which he has already 
received lower rent — Even if it is 
penalty, Courts cannot relieve against it. 
AIR 1935 Mad 335 (337) = 58 Mad 856. 

(3) A stipulation for payment of 
interest on non-payment of rent within 
a certain time is not always penal. AIR 
1926 Cal 722 (725) (DB). 

(4) In absence of proof of coercion or 
undue influence tenant is liable to pay 
the rent with the interest provided in the 
kabuliat. AIR 1919 Cal 332 (SS3). 

(5) Where a clause in the lease pro- 

vided that interest at a certain rate per 
month should be paid in default, S. 74 
does not apply. (1910) 12 Cal LJ 59S 
(594) (DB) ** AIR 1931 Cal 772 (772). 

(Interest and damages payable on de- 
fault — Stipulation even if penal will 
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Section 74 — Note 18 (contd.) 

not be relieved against.) ** AIR 1921 Cal 
199 (201) = 48 Cal 93 (DB) ** AIR 1920 
Cal 898 (899) (DB). (A landlord is en- 
titled to recover interest at the rate sti- 
pulated in the contract though the rate 
is penal, hard and unconscionable.) 

(6) Tenant remaining in occupation 

after expiry of lease — Damages for 
wrongful use and occupation — Tenant 
warned by landlord that he will have 

to pay specifled sum as damages for 
wrongful use and occupation — Liability 
of tenant to pay damages specified — ■ 
Tenant will be liable to pay that amount 
providetl it was not penal and uncon- 
scinnable. AIR 1961 J and K 39 (41) 
(DB). 

(7) Although the Courts should not 

lightly interfere with contracts between 
landlords and tenants in case of per* 

manent mokarrari leases, a stipulation to 
pay 75 per cent, interest besides full 
damages is an unconscionable one and 

should not be enforced. AIR 1916 Cal 

166 (168) (DB)- (Richardson J. dissent- 

ing. : — Stipulation ought to be enforced 
according to its true construction. The 
mere fact that the interest is high is, in 
Iho circumstances, no ground for relief.) 
•* AIR 1920 Pal 97 (102) = 5 Pat LJ 
302 (DB). (Provision for excessive mesne 
profit.^ on failure to surrender on expira- 
tion of lea.se can be relieved against.) •• 

AIR 1917 Cal 737 (740) *• AIR 1917 Mad 

162 (166) = 40 Mad 603 (FB). (The 

provision for the payment by the tenant 
of any damages that may be fixed by the 
hindlord for cutting trees on the holding 
or their value is penal.) 

(8) Stipulation to forfeit 6 months’ 

rent, held as deposit, on breach of terms 
held not penal as Section 74 does not 

apply to forfeiture of deposit. Unreason- 
ableness of the amount is the test of 
penalty. AIR 1918 Mad 36 (37) (DB). 

(9) Provision in kabuliyat for a cer- 
tain rate of interest in case of single 

default and enhanced rate in the event of 
con.secutive defaults is penal. AIR 1934 
Pat 16 (17). 

(10) Paddy rent payable by fixed time 
— Stipulation to pay half as much again 
in default is stipulation by way of 
penalty — Landlord will get only reason- 
able compensation. AIR 1931 Cal 111 
(111) = 58 Cal 84 (DB). 

(11) A covenant for re-entry on aliena- 
tion by a lessee is not a penalty. AIR 
1919 Mad 12 (13) = 42 Mad 654 (DB). 

(12) Where there was a contract for 
the sale of a ryoti land with transferable 
and heritable rights and title was clear 
and the vendee resiled from the contract, 
the vendor was deemed entitled to re- 
ceive reasonable compensation for tte 
breach, irrespective of the fact whemCT 
he sustained any actual loss or not. AIR 
1929 Mad 783 (784). 


(13) Deposit in a lease contract in- 
terest 6 d which is to be credited towards 
rent and the deposit to satisfy arrears of 
rent is no legal deposit where there was 
no recitation of forfeiture in the con- 
tract. AIR 1929 Mad 817 (818, 819)= 63 
Mad 141 (DB). 

(14) Provisions in a lease for a term 
intended to secure vacant possession can- 
not be taken to be penal provisions. 
Terms as to forfeiture are by no means 
tmusual or extraordinary in a lease, 
especially when there are conditions in 
the lease which are very liberal. AIR 1940 
Cal 47 (54) (DB). 

(15) In lease of brick fields for 10 

years, the provision as to forfeiture pro- 
viding for the removal by the lessee of 
bricks and other materials on the demised 
property before the expiry of the lease 
or within 3 months thereafter was by 
no means imusual or extraordinary and 
not penal in nature. AIR 1949 47 

(54) (DB). 

(16) A term in a rent note that the 
tenant would pay rent in advance at 
Rs. 34 per month and in case of default 
he would be liable to pay at the rate of 
Rs. 45 or vacate cannot be said to be 
penal. Madh BLJ 1956 HCR 1468 (1473). 

(17) Where under a mulgeni chit the 
lessor is entitled to a higher rent on de- 
fault made by the tenant the clause is a 
penal provision and the Court is entitled 
to award reasonable compensation. AIR 
1949 Mad 618 (619, 620). 

(18) The primary contract between the 
parties to a mining lease was that the 
lessees must pay the royalty or commis- 
sion in the first week of the English 
calendar month following the month of 
accounting. In default of such payment 
it was contracted that the lessee would 
be liable to pay interest at the rate of 2 
per cent per month from the beginning 
of the month till the date of payment — . 
Held, that the stipulation to pay interest 
at 2 per cent, per mensem was in the 
nature of a penalty, and relief could 
therefore, be given by the Court under 
Section 74. AIR 1952 Pat 271 (273) = 31 
Pat 280 (DB). 

19. Penal sUpnlaHOH — HlaatratlTe 
caaes.— (1) Where the agreement stated 
that “if I fail to pay agreeably to the 
condition written, then the remission 
made by you under the amicable settle- 
ment is not to hold good,” it will be a 
stipulation by way of penalty. (1861) 8 
Moo Ind App 239 (261) (PC). 

(2) Usufructuary mortgage — No in- 
terest on principal — On default of mort- 
gagor to deliver possession of a small 
part of property, simple interest on whole 
principal payable — On default _of^ mort- 
gagor to pay single interest within <me 
year, compound interest payable: HeM 
that stipulation for payment of simme 
interest and compound interest on ty 
entire sum advanced on mortgagors 
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Seetton 74 — Note 19 tcontd*) 
failure to deliver only ’Ath properly mort- 
ffaaed, was unconscionable. AIR 1932 Lah 
262 (263) =« 13 Lah 642 (DB). 

(S) Vendee agreeing that in case of 
default of payment to the prior mort> 
aoReea by the mentioned date, he would 
be liable to pay Rs. 16,000 as damages to 
the vendor: Held that the sum was in 
the nature of a penalty, AIR 1934 All 
406 (422) « 66 All 766 (FB). 

(4) Mortgage — Mortgagee in posses- 
sion to appropriate rents and proAts {net 
income of Rs. 260 per year) in lieu of 
interest — Stipulation that on default in 
payment of principal on due date, mort- 
gagee would be entitled to usufruct plus 
interest at 1 per cent, p. m. — Stipula- 
tion held penal. AIR 1926 Nag 473 (474). 

(5) Defendant agreeing to pay at Rs. 10 
per month and at Rs. 16 on default for 
four consecutive months — Provision 
held penal. AIR 1921 Cal 175 (176) (DB) 
•• 1968 MPLJ 806 = 1968 Jab LJ 1043- 


(6) Contract to lend padd^ — Interest 
in paddy and whole to be finally convert- 
ed into money — Rate of paddy varying 
in different years — Contract is penal. 
AIR 1035 Mad 899 (902) (DB). 

(7) Mining rights in land sold by its 

owner — Sale deed providing that vendor 
would pay land assessment, and in de- 
fault, vendee by paying same would be 
absolute owner of properly — Covenant 
was penal. AIR 1938 Mad 304 (306) 

(DB). 

(8) Where a plaintiff borrowed money 

on a mortgage bond which stipulated that 
the debt was to be satisfied within a 
specified period, failing which the credi- 
tors were to take possession of the mort- 
gaged land outright for Rs. 600 made up 
of Rs. 300 principal and Rs. 300 peiiallv 
for breach of contract, and in the absence 
of proof of conduct of the parlies to 
favour the supposition that when they 
executed the document they really be- 
lieved that the right of redemption would 
be extinguished on failure of the .stipu- 
lated payment, held that on extorlionale 
stipulation was a penalty. ('72-92) 1872- 

92 Low Bur Rul 645. 


(9) Agreement for the due maintenance 
of village irrigation — Samudyam land to 
be under management of main patladar 
— Kists thereon to be paid by several 
pattadars proportionately — On delault, 
double to be recovered from defaulter — 
Clause held penal. AIR 1943 Mad 598 
(602). 

(10) Compromise of doubtful rights — 
Agraement by defendants to pay Rupees 
27,600 if they failed to pay Rs. 12.600 by 
certain date — Stipulation held in the 
nature of penalty. (1909) 3 Ind Cas 933 
(934) (DB) (Mad). 

(11) Defendants agreeing with 

tiff not to cut trees In a forest . for 10 
yean ~ In case of default by any of 
them they agreed to pay a poialty of 


Rs. 500 — Held, case fell under S. 74. 
(1899) 3 Cal WN 43 (45) (DB). 

(12) Provision for surrender of pos- 
session of Held in case default in the 
payment of yearly maintenance was 
made — Provision is penal. AIR 1931 
Nag 60 (63) = 27 Nag LR 24. 

(13) When one of the terms of the 
agreement amounts to a bonus to the 
seller on every broken contract, and it is 
accordingly an advantage to the seller to 
have every contract broken and to delay 
making a claim for the breach as lone 
as the law of limitation will allow, such 
a term operates as a penally for breach 
of contract within the meaning of S* 74. 
(’92-96) 1892-96 Upp Bur Rul 291. 

(14) Compromise during execution — 
Decree-holder agreeing to accept smallei 
amount in full satisfaction if paid within 
two months or on default the decree- 
holder to proceed with execution without 
any objection being raised bv judgment- 
debtor — Time is the essence of the con- 
tract and the stipulation is not penalty 
— Court will not relieve against for- 
feiture on the judgment-debtor's default. 
AIR 1937 Pat 542 (544) = 16 Pat 395 
(DB). 

(15) Where a mortgagor voluntarily 
and in pursuance of a deliberate bargain, 
enters into an agreement to pay com- 
mission to the mortgagee and pays the 
amount, the mortgagor cannot avoid his 
liabilitv for the commis.siou paid. AIR 
1915 Oudh 31 (39) (DB). 

(16) Where it is mentioned in the 
compromise decree that a certain amount 
was due to the plaintiff and that it would 
be paid by the execution of a sale-deed in 
his favour^ the agreement transferring the 
property for the payment of the decretal 
amount cannot he called a stipulation by 
way of penalty. AIR 1942 Oudh 1 (5) = 
17 Luck 249 (DB). 

(17) Right of re-sale stipulated under 
certain conditi<»n.s — Not penal. AIR 1922 
Oudh 265 (265) = 25 Oudh Cas 186 

(18) On partition a coparcener agreed 
to get an annuity on failure of which he 
was to re.sume his sliare: — Held (he 
provision was not penal- AIR 1925 Mad 
84 ( 85). 

(19) Adjustment of decree providing 
that decree would be satisfied on payment 
of a smaller .sum than originally claimed 

Portion paid immediately — Balance 

to be paid within fixed date — Stipula- 
tion that on default decree-holder will 
realise it (decree) by execution — De- 
fault: Held that in absence of express 
stipulation that in case of non-payment 
amount remitted would not be allowed, 
whole amount of original decree could 
not be claimed in execution by way of 
penalty. (1937) 65 Cal LJ 210 (211). 

(20) It c ann ot be said that a forfeiture 
clause in the Articles of Association of 
a Company by which the company could 
declare the abares of a person forfeited 
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75. Party rightfully rescinding contract entitled to compensation . — A person 
who rightfully rescinds a contract is entitled to compensation for any damage 
which he has sustained through the non-f ulfilm ent* of the contract. 

Illustration 

A, a singer, contracts with B, the manager of a theatre, to sing at his dieatre for 
two nights in every week during the next two months, and B engages to pay her 100 
rupees for each night's performance. On the sixth night, A wilfully absents herself 
from the theatre, and B, in consequence, rescinds the contract. B is entitled to Hofm 
compensation for the damage which he has sustained through the non-fulfilment of fho 
contract. 

[*] See Sections 19, 39, 53 and 54 supra. 


Section 74 — Note 19 (contd.) 
in lertain contingencies, is in the nature 
of a penalty clause and so contrary to 
the spirit of Section 74 of the Contract 
Act. AIR 1949 All 195 (197)= ILR (1949) 
AH 331 (DB). 

(21) A clause in a contract which 

terminates the contract and places the 
parties in the same position in which 
they were before the contract was en- 
tered into cannot be said to be a penal 
clause. AIR 1953 All 559 (562) = ILR 

(1954) 2 All 495 (DB). 

(22) Plaintiff, a starch factory ad- 

vanced manure worth Rs. 100 to defen- 
dant for tapioca cultivation to supply 
tapioca to plaintiff at agreed price — In- 
terest was at 6 per cent, on Rs. 100 — 
On failure to supply, defendant agreed 
to pay damages on basis of 3 tons of 
tapioca per acre at Rs. 30 per ton — On 
breach of agreement plaintiff filed suit 
for recovery of Rs. 100 with interest at 
6 per cent, and Rs. 90, the value of 3 
tons as damages — Held, Rs. 90 as com- 
pensation for an advance of Rs. 100 was 
abnoxious being unreasonably high — 
Compensation of 9 per cent- over and 
above 6 per cent, interest held would be 
reasonable. 1968 Ker LT 713 (716) = 

1968 Ker LJ 757. 

(23) Agreement for sale of property — 

Property in possession of tenant at time 
of agreement — Plaintiff to deliver 
vacant possession to defendant within 4 
months — Part of consideration left with 
defendant — Plaintiff entitled to this 
balance of consideration if he fulfilled 
condition of delivering vacant possession 
Heldy agreement did not become im- 
possible of performance on groimd of 
property being in possession of tenant 
. — Defendant did not waive right to get 
vacant possession — Withholding balance 
of consideration by defendant in case 
vacant possession by plaintiff was not 
civen held to be a penalty within S. 74. 
AIR 1964 J and K 26 (31, 32) = 1964 

Kash LJ 49. 

(24) A brought up and educated by hU 
brother B — Before entering vocation A 
agreeing to pay percentage of his i^o“c 
in future to B — A employed m Pubuc 


Works Department — Held, that the 
payment provided in the agreement was 
not in the nature of penalty nor was 
there anything unconscionable or inequi- 
table in the terms of the agreement so 
as to grant equitable relief — The rele- 
tionship between A and B was not the 
relationship of a lender and borrower 
There was no case for the application of 
Section 74 of the Act- AIR 1960 Mad 188 
(190) = (1960) 1 Mad LJ 164. 

(25) Instrument containing agreement 
to purchase and provided for (a) refund 
of part of purchase price paid and (b) 
payment of stipulated sum as damages 
in breach of contract — Held, (b) was 
covered by Section 74 of Contract Act 
and party could have only reasonable 
damages and there was no obligation to 
pay stipulated sum and in respect of (a) 
also there was no question of having in- 
curred any obligation to pay any amount 
to other side and, therefore, instrun^t 
was agreement and not bond. 1968 Cur 
LJ 489 (491) * ILR (1969) 1 Punj 629. 


(26) Agreement for sale of imm ovable 
property — Stipulation for forfeiture of 
amount expressly referred to in ^ agree- 
ment as “paid out” of sale price, on 
breach of contract by vendee— Covenant 
for forfeiture is by way of penalty — 
First Appeal No. 37-D of 1952. dat^ 
22nd August, 1957 (Punj), Revere^ ^ 
1M3 SC 1496 C1419, 1411) = (1844) 1 

SCR 515. 


(27) Auction of property „imdcr Pi«- 
vincial Insolvency Act — Forfeiture #f 
26 per cent, of the amount of bid is m 
the nature of penalty within the meamng 
of Section 74 of Contract Act (1WV| a 
SCWR MS. 

Section 75 — Note 1 

(1) When in an executory contract 

the plaintiff has performed 

the contract and the defendant repudiate 

the contract itself, the plaintiffs nghto 

under Sections 39, 66 and 76 are not 
Decessarily alternative, they can te cumu- 
lative. ILR (1955) Mad 528 (647). 

(2) If one party to a contract wronu- 
fully repudiates it and the other party 
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CHAFTER Vm 

[Sections 76 to 12ai 
SALE OF GOODS 

[Bepealed by tbe Indian Sale of Goods AcL 1 


65.] 


Section 75 — Note 1 (cootd.) 
does not accept the repudiation, the con- 
tract survives and the rif^hts of the in- 
nocent party are preserved and according;- 
ly he can perform his part and can re- 
cover on that footing. AIR 1963 AP 370 
(373) = (1962) 2 Andh WR 442 (DB). 

(3) Where a party to a contract wronf?- 
fully repudiates it before the time of 
performance, it is open to the other party 
either to accept the repudiation or to 
await the expiration of the time prescrib- 
ed for performance. Where the other 
party does not accept the repudiation 
damages for breach of the contract can- 
not be fixed at tbe market price at the 
time of repudiation. (*47) 52 Mys HCR 
41 (54. 55). 

(4) The damages are awarded as a 
pecuniary compensation for the injury 
which a party sustains as a result of a 
default by the other party — The party 
to be entitled to compensation must have 
done something to his own prejudice in 
the performance of his part of the con- 
tract — Where, therefore, tbe vendor had 
no goods to deliver, he suffered no in- 
jury by the breach of the vendee refusing 
to take delivery and was not entitled to 
any damages. AIR 1934 Nag 129 (132). 

(5) When a contract for sale does not 
provide a penalty, the right of the seller 
to damages, on the failure of the buyer 
to complete payment, will arise under 
Section 73 or Section 75 and is some- 
thing quite independent of the amount 
of any part payment made. AIR 1942 
Sind 37 (39) « ILR (1941) Ear 495 
(DB). 

(5) Where there is an anticipatory 
breach, a claim for damages can succeed 
only if there is a rightful rescission ^ of 
the contract, that is. there is rescission 
of the contract in fact by the injured 
party. (1965) 4 Law Rep 663 (696) (Mys) 
(DB). 

(7) Contract — Damages — Anticipa- 
tory breach — Injured party can either 
rescind it or elect to treat it as continu- 
ing — Damages are to be assessed not 
from date of breach but from date on 
which it was rescinded. AIR 1937 Nag 
289 (293) ^ ILR (1938) Nag 31. 

(8) Mahomedan marriage — Negotia- 
tions concluded by pan rusum — Stibse- 
Quent discovery that bride suffered f rom 
epileptic fits — Bridegroom’s father can 
rescind contract but on rescission cannot 


recover damages for pan rusum expenses 
as tbe damages arise out of rescission 
and not non-fulfilment. AIR 1937 Nag 270 
(271, 273) = ILR (1937) Nag 299. 

(9) If, after a voidable contract has 
been fulfilled, one of the parties discovers 
facts which if known earlier would en- 
title him to rescind the same without 
legal proceedings, he is not bound to sue 
for a formal rescission of the same be- 
fore he can claim damages. 1882 Pim Re 
No. 60. p. 175 (176) (DB). 

(10) Marriage contract — Plaintiff pay- 
ing sum of money as tilak money to de- 
fendant in consideration of defendant 
consenting to marriage of plaintiff’s minor 
daughter with defendant’s minor son 
Plaintiff breaking marriage on groimd 
that defendant's son was subject to 
epileptic fits and suing for recovery- of 
money paid — Plaintiff held entitled to 
recover, even if contract be held illegal 
per se and therefore void ab initio. AIR 
1951 Pat 519 (520, 521) (DB). 

(11) Contract to be completed within 
10 months of commencement — Date of 
commencement to be when order to com- 
mence work is given — Contractor en- 
quiring about the date — Date communi- 
cated was one at the time of communica- 
tion of which period of 10 months from 
such date had already expired — Held, 
rescission of contract on ground of non- 
compliance was illegal and contractor 
was entitled to compensation for entire 
damage. AIR 1963 Punj 558 (547) » ILR 
(1963) 2 Punj 463 (DB). 

(12) Contract of employment— Change 

in essential terms of contract by em- 
ployer — Held, change amounted to re- 
fuse by employer to perform previous 
contract in its entirety and employee 
could put an end to it and sue for 
breach. 1968 MPLJ 846 (850) » 1969 

Jab LJ 37 (DB). 

(13) Revenue auction sale — Property 
sold in execution of mortgage decree 
attached for revenue sale and its deli, 
very to auction-purchaser objected by 
Government pleader — Proclamation for 
Revenue sale by Tahsildar mentioning that 
defaulter has equity of redemption — 
Auction-purchaser in revenue sale not 
entitled to recover damages from State 
— Knowledge of Government pleader 
about execution sale cannot be imputed 
to Tahsildar — State not liable. AIR 1964 
Ker 109 (113) * 1964 Ker LT 102. 
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GHAPTEB vm 

OF INDEMNITY AND GUARANTEE 

124. “Contract of indannity^ d^ned. — ^A contract by which one party pro- 
mises to save the other from loss caused to him by the conduct of the promisor 
himself, or by the conduct of any other person,* is called a “contract ol in* 
demnity.” 

Illustration 

A contracts to indemnify B against the consequences of any proceedings \diich C 
may take against B in respect of a certain sum of 200 rupees. This is a c o ntract ol 

indemnity, t 

[®] Not the promisee. 

[f] Section 124 does not include contracts of insurance. Such contracts are governed 
by the provisions of die Insurance Act, 1938 (IV of 1938), the Life Insurance 
Act, 1956 (XXXI of 1956) and Marine Insurance Act, 1963 (XI of 1963). 


SECTION 124 — SYNOPSIS 

1. Scope. 

2. Contract of indemnity. 

3. Implied contract of Indemnity. 

4. Contract of indemnity — Effect. 

5. Contract of indemnity — Suit on. 

6. Contract of indemnity — Dis- 

charge of. 

7. Limitation — See Section 125 and 

Limitation Act (1963), Arts. 27 and 

113. 

1. Scope. — ( 1 ) The expression 'con- 
tract of indemnity’ in Section 124 has 
been used in a narrow sense and the 
general law about contracts of indem- 
nity is much wider than the contract of 
indemnity as defined in the Contract Act. 
A contract of fire insurance or marine 
insurance is always a contract of in- 
demnity though under the Contract 
Act, it would more properly come 
under Section 31 defining contingent 
contracts. AIR 1941 Lah 68 (69) (DB). 

(2) Section 124 deals only with one 
particular kind of indemnity which 
arises from a promise made by the in- 
demnifier to save the indemnified from 
the loss caused to him by the conduct 
of the indemnifler himself or by the 
conduct of any other person but does 
not deal with those classes of cases 
where the indemnity arises from loss 
caused by events or accidents which do 
not or may not depend upon the con- 
duct of the indemnifler or any other 
person, or by reason of liability in- 
curred by something done by the in- 
demnified at the request of the in- 
demnifler. AIR 1942 Bom 302 (303) — 
ILR (1942) Bom 670 ** AIR 1940 Bom 
315 (316)= ILR (1940) Bom 552 (DB). 

(3) Right to indemnity given by ori- 
ginal contract should always be dis- 
tinguished from right to damages arm- 
ing from breach thereof. AIR 1928 
Mad 43 (44). 

(4) In a contract of indemnity the re 
is no privity of contract between 
surety and debtor while in the case of 
a contract of guarantee, surety, credi- 


tor and principal debtor are parties to 
the contract. AIR 1937 Oudh 19 (20) » 
12 Luck 484 (DB). 

(5) Forbearance to sue principal at 
the surety’s request is sufi'icient con- 
sideration for promise by surety to pay 
the amount himself. 1911-2 Mad WN 
145 (145) (DB). 

(6) Sections 124 and 125 which deal 
with the contract of indemnity lay 
down only the rights of the promisee; 
the rights of the promisor are not men- 
tioned — It is a well-known principle 
of law that where one person has 
agreed to indemnify another, he will, 
on making good the indemnity, be en- 
titled to succeed to all the ways and 
means by which the person indemni- 
fied , might have protected himself 
against or reimbursed himself for the 
loss. This principle is based on natu- 
ral equity and is of general applica- 
tion. It is an essential part of the law 
about indemnity and the Contract Act 
does not impair it. (1890) 14 Bom 299 
(303) (DB). 


(7) There is a distinction between 

:ontract of indemnity and that of 
guarantee, or suretyship. In the c^ 
)f the former the non-liability of tM 
)rincipal debtor does not affect the ob- 
igation undertaken by the IndemnlflCT 
vhich is primary. Every contract m 
piarantee, however, is not a contract m 
ndemnity having this effecti for in me 
ibsence of special circumstances, the 
lability of a surety is only ^cillOT 
ind can rest only on a valid obligation 
m the part of the party whc^ debt 
)r obligation is guaranteed. lw7 

tfad 164 (165, 167)= ILR (1957) Mad 
.76 (DB). 

(8) Contract of guarantee presup- 
MDses three parties, the creditor, ^ 
)rincipal debtor and the sur ety * First 
)f all there is a contract between Jme 
jrlncipal debtor and the creditor. This 
s the base of the entire trans actio n, 
rhen there must be a contract between 
he surety and the creditor ^ 
vhich the .former guarantees the debt 
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Section 184 — Note 1 (contd.) 
to the latter. There must he a further 
contract by which the principal deb* 
tor asks the surety to act as such 
though such a request need not always 
be express and may be implied. If a 
person undertakes to reimburse 
another for some loss which may be 
caused to him, say by a third person 
or by himself, but .not at the request, 
express or implied, of the third person, 
then the person who having under- 
taken the liability and having been 
called upon to make good the loss will 
not he able to recover the loss so caus- 
ed to him from the principal deb- 
tor, the latter being not privy but vir- 
tually a stranger to the undertaking 
given to the promisee. The position of 
the party imdertaking the liability is 
that of an indemnifler and the contract 
is a contract of indemnity. AIR 1958 
Raj 343 (346) = ILR (1958) 8 Raj 975 

•• AIR 1949 Nag 48 (49) = ILR (1948) 
Nag 350. 

tSee also AIR 1952 All 587 (588) 

(DB) •• AIR 1959 Mad 122 (125)= 71 
Mad LW 868 (2) .(DB).3 

(9) In indemnity, the possibility of 
risk of any loss happening is only con- 
tingent against the indemnifler. (1966) 
59 ITR 378 (383) (Mad) (DB). 

2« Contract of indemnity. — (1) 
Where property is transferred by a 
vendor to a vendee with a direction to 
the vendee to pay off a third person, 
the transfer may amount to a contract 
of indemnity. AIR 1938 All 297 (298, 
299)= ILR (1938) All 500 (FB) *• AIR 
1939 Pat 194 (197)=* 17 Pat 751 (DB). 
(Covenant to pay off prior mortgage 
debt by vendee.) •• AIR 1918 Mad 
1135 (1136) (DB). 

(2) Plaintiffs executing and register- 
ing ijara deed in favour of defendar^ 

— Defendants agreeing to pay off mort- 
gages executed by plaintiffs — 

deed held to be a contract to pay on 
mortgages and not a contract of indem- 
nity. AIR 1938 Pat 275 (277)= 17 Pat 
338 (DB). 

(3) An agreement between the seller 
and the purchaser whereby the po w ' 
deration for the sale is to be paid by 
the purchaser to a creditor of the ven- 
dor amo\ints to a contract of indem- 
nity. AIR 1935 Nag 147 (148). 

(4) The clause in a registered sale- 
deed that, "if upon the objection of 
any one any damage or loss accrues to 
the vendee, the vendor will ^e liable 
amounts to a contract of indemni^ 
and is not a mere covenant for title 
and quiet possession. AIR 1929 Lah 383 
( 888 ). 

(5) Mother minor daughter ©u- 

teri^ into contract with .film conipany 

— Mother agreeing that minor shoula 
do service for company falling whicn, 
mother and daughter would compen- 

[Vol. 6.] 3 A. M. 53 


sate loss suffered by Company — 
Daughter failing to fulfil contract — 
Suit by company to recover loss — 
Held, this was not a contract of in- 
demnity by the mother. AIR 1938 
Rang 359 (359) (DB). 

(6) Surety’s contract with creditor. If 
not collateral but creating original lia- 
bility, is contract of indemnity. AIR 
1918 Pat 345 (346)= 3 Pat L Jour 396 
(DB). 

(7) Contract between insurance com- 
pany and its employee — Increment 
in salary to be proportionate to in- 
crease of business — Contract held 
could not be construed as contract of 
guarantee. AIR 1939 Lah 509 (510). 

(8) Where after having declared that 
there were no prior encumbrances on 
the property, the sale deed contained 
a clause, "Should any dispute arise in 
respect of the above property and 
should you thereby sustain any loss, 
we shall make good the loss on the 
liability of our family property and on 
our personal liability,” it was held that 
the covenant was not confined to en- 
cumbrances mentioned earlier but 
covered every dispute which caused 
loss to the vendee and thus amounted 
to a specific covenant to indemnify 
the vendee in case he sustained loss on 
account of any dispute in respect of 
the property. AIR 1950 Mad 621 (623) 
(DB). 

(9) A, decree-holder. transferring de- 
cree to B — C executing security 
bond in favour of B undertaking to 
indemnify B for loss due to acquisition 
of rights under decree — Bond not 
showing judgment-debtor was party to 
arrangement — Deed is not guarantee 
but only as indemnity bond. AIR 1952 
All 587 (588) (DB). 

(10) Under the document, the exe- 
cutant agreed to reimburse the Munici- 
pal Committee to the extent of Rs. 200 
in case of loss caused to it by the in- 
duct of a certain bill collector. The 
document was signed by the executant 
and executed in favour of the Munici- 
pal Committee. It was not signed by 
the bill collector. There was no liabi- 
lity of the bill collector to the Munici- 
pal Committee. The document was 
executed in order to ensure a faithful 
discharge of duties by .the bill collector. 
— Held that the document was a con- 
tract of indemnity and not one of gua- 
rantee notwithstanding the description 
of the executant as surety at the foot of 
the document. AIR 1949 Nag 48 (49) — 

ILR (1948) Nag 350. 

(11) It is well known that a contract 
of Insurance, specially Ore insurance, 
is a contract of Indemnity. AIR 1959 
Cal 558 (563)= 63, Cal WN 367. 

(12) Surety bond for repayment of 
loan executed at Instance of prlncip^ 
debtor is contract of guarantee, not 
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Section 124 — Note 2 (contd.) 

one of indemnity. (1962) 64 Pun LR 

416 ( 419 ). 

(13) Where the recital of any indem- 
nity bond contained such expressions 
as -may come*’, ‘-may from time to 
time" and “may in any way suffer” 
etc., but the operative part of the bond 
contained the expression ‘‘and shall 
also and at all times indemnify and 
save harmless the Government from 
all and every loss, injury, damages, 
costs or expenses which has been or 
shall or may at any times or time here- 
after". it was held that the bond fixed 
the liability for the past and also for 
the future transactions. AIR 1967 Cal 
119 (122, 125) (DB). 

(14) Employees of Bank agreeing to 
see to repayment of irregular loan 
granted by them .within a month or to 
repay the amount themselves — Agree- 
ment is a valid contract of indemnity. 
AIR 1964 Ker 267 (269)= 1963 Ker LJ 
1076. 

3. Implied contract of indemnity. — 

fli A right to indemnify generally 
arises from contract, express or im- 
plied, but it is not confined to cases of 
contract. A right to indemnify exists 
where the relation between the parties 
is such that either in law or equity 
there is an obligation upon the one 
party to indemnify the other. AIR 
1946 Mad 472 (475)= ILR (1947) Mad 
58 (DB). 

(2) It is a general principle of law 
that when an act is done by one per- 
son at the request of another which 
act in itself is not manifestly tortious 
to the knowledge of the person doing 
it and such act turns out to be injuri- 
ous to the rights of a third party, the 
p>erson doing it is entitled to an in- 
demnity from him who requested that 
it should be done. AIR 1938 PC 191 
(192, 193) = ILR (1938) Bom 502 == 65 
Ind App 286 = 32 Sind LR 786 ** AIR 
1946 Mad 472 (477)= ILR (1947) Mad 
58 (DB) ** AIR 1960 Funj 425 (427). 

(3) Purchaser buying properties sub- 
ject to charge impliedly undertakes to 
indemnify owner against incumbrance. 
AIR 1934 Mad 1 (4)= 57 Mad 218 (DB). 

(4) Passing of receipt by benamidar 
at the request of one of the true 
owners without receiving money — 
Person passing receipt compelled to 
Day share of other real owner — Bena- 
midar held was entitled to be in- 
demnified by the true owner. AIR 
1946 Mad 472 (477)= ILR (1947) Mad 58 
(DB). 

(5) Decree in suit by A against B 
upon a compromise — Suit by C 
against A — Suit compromised — A 
assigning to C decree obtained by him 
against B — Decree against B attached 
by Secretary of State for income-tax 


dues against A — Decree against B put 
to execution — Offer by B of payment 
of a certain amount in full satisfac- 
tion of decree against B — Offer ac- 
cepted and payment duly made — Pay- 
ment noted as certified — Suit by C 
for declaration that assignment of de- 
cree in his favour was valid and that 
the Secretary of State had no right to 
attach the same — Suit decreed — C 
starting execution — Suit by B for de- 
claration that he was entitled to be in- 
demnified by the defendant (Secretary 
of State) in respect of all liabilities, 
costs, losses, damages and expenses 
arising out of execution of decree 
against him — Suit found on alleged 
contract of indemnity expressed or im- 
plied in the agreement following the 
acceptance of the amount by B in full 
satisfaction of decree — Held that 
there was no contract of indemnity 
which was essential to support B’s 
claim — The payment was voluntary 
one and no .damage could be claimed 
in respect thereof. AIR 1957 Cal 617 
(621) (DB). 

(6) Defendant placing orders through 
R, plaintiff's agent and making pay- 
ments through him — Facts do not 
constitute implied contract of indem- 
nity. AIR 1967 Andh Pra 145 (146) = 
(1966) 2 Andh WR 214. 


4. Contract of indemnity — Effect.-^ 

(1) Indemnity clause in a mortgage 
deed gives a right to the mortgagee to 
proceed against the mortgagor. ( 1921 ) 63 
Ind Cas 108 (108) (DB) (Lah). 

(2) In a suit on the contract of in- 
demnity the indemnifier must pay tax- 
ed costs and also actual costs ai^ na- 
sonable expenses of the litigation. 
AIR 1929 Lah 388 (388). 

(3) Vendor undertaking to indemnify 
the vendee against litigation — Vendee 
can claim pleader’s fees unless they are 
imreasonable. AIR 1921 Mad 544 
( 545 )= 43 Mad 898 (DB). 

(4) Manager of Hindu joint 
cannot claim money, misapplied by 
him, from members of the family who 
had contracted to indemidfy him for 
debts incurred for family expense.^ 
AIR 1921 PC 109 (112). 

(5) Appellant giving letter written 
on stamped paper to another person 
desiring him to join in the appeal as 
co-appellant and undertaking to in- 
demnify him from costs — Letter in 
the handwriting of appellant and seal- 
ed with his seal, though not signed, 
exonerates co-appellant from demand 
of costs. (1859) 7 Moo Ind App 148 

(159) (PC). . „ 1. r. 1- 

(6) Sale of property by V on behalf 

of his minor son, N to P — S execut- 
ing indemnity bond that m case N 
does not ratify sale on his attaining 
majority S would indemnify P — N 
not ratifying, but four years after 
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Section 124 — Note 4 (contd.) 
attaining majority filing suit for re- 
covery of possession — Suit decreed on 
groimd that sale was void ab initio, be- 
ing executed by committing fraud on 
law of registration — Suit by P 
against S and V for return of consi- 
deration and costs, etc., partly decreed 
— Separate appeals by S and V 
and cross-objections by P in , High 
Court — Composite decree by High 
Court — S held liable on indem- 
nity bond — V also held liable 
under Section 65, Contract Act, but 
prayer being in the alternative, suit dis- 
missed against V — Leave to ap- 
peal to Privy Council granted to S — 
Leave confined to question of S’s liabi- 
lity on bond — No application either 
to High Court or before Privy Coun- 
cil by P against High Court decree dis- 
missing P’s claim against V — Held, by 
Privy Council on appeal by S that 
upon bond S would have been liable in 
case sale was set aside on ground of 
N’s refusal to ratify; but that sale hav- 
ing been found void due to fraudulent 
registration S was not liable. AIR 1949 
PC 234 (238)= 76 Ind App 120= ILR 
(1950) Mad 179. (AIR 1944 Mad 211, 
Reversed.) 


(7) When loss occurs it is for the as- 
sured to prove the actual amount of 
his loss. The sums mentioned in the 
policy only show the outside limit of 
liability of the Insurers. AIR 1959 Cal 
558 (563)= 63 Cal WN 367. 

(8) Where the workmen who met 
with death in an accident were eng^- 
ed by a contractor working for .the 
State, and even though there was no 
liability either on the contractor or the 
State to pay any compensation, inas- 
much as the accident had occurred 
when the workmen were forbidden to 
be on the premises, the State pays the 
compensation, it cannot ask the con- 
tractor to indemnify it. under me in- 
demnity clause in the co*^tract. (1959) 72 
Mad LW 572 (574, 575) = (1959) 1 Lab 
LJ 390. 

5. Contract of Indemnity Suit on.— 

(1) IndemniOer cannot sue debmr in 
his own name for want of privity or 
contract unless he gets assignmem 
from promisee 

1926 Mad 544 (551)= 49 Mad 156 (DB). 

(2) Contract between A and B — B 
agreed to indemnify A — 

cannot sue B. AIR 1936 Bom 344 (345) 

= 60 Bom 954. 

(3) A creditor, who is not a party to 
a cmnproniise among the debtors whicn. 
contains a contract of indemnity, can- 
not institute a suit upon that contract. 
AIR 1932 Mad 457 (457)= 55 Mad 436 

*^(4) Cause of action for claim against 
prcnnisor accrues to promisee when 


promisee is damniDed. Suit before ac- 
tual loss is premature. AIR 1940 Bom 
161 (162, 163) (DB) ** AIR 1935 Lah 
974 (974). (Remote chance of being de- 
prived of anything will not entitle per- 
son to realise damages from promisor 
or indemnifler.) 

(5) Where under the terms of a sale 
deed, the consideration is to be paid by 
the vendee to a creditor of the ven- 
dors, the agreement by the vendee is 
a contract of indemnity. The indemni- 
fler cannot be called on to make good 
his promise until the indemnified has in- 
curred actual loss. AIR 1935 Nag 147 
(148). 

(6) Suit lor specific performance of 
a contract to sell — Property agreed to 
be sold mortgaged to a third person — 
Plaintiff who had agreed to purchase 
the property got a letter whereby the 
defendant agreed to indemnify the 
plaintiff against all claims by third per- 
son: Held, that it is not necessary that 
actual damage should be caused before 
plaintiff can act. AIR 1926 Mad 597 
(599). 

(7) Where the defendant’s promise to 

indemnify is absolute one an action 
can be brought the moment there is 
failure of performance and a plea of 
non-damniflcation would be bad. AIR 
1914 Mad 655 (656)= 38 Mad 791 

(DB). 

(8) Mortgagor paying mortgage 
amount to mortgagee’s alleged heir on 
indemnity by A can sue A if mort- 
gagee's rightful heir obtains decree 
against property even before he pays 
decretal amount. AIR .1919 All 279 
(280)= 41 All 395 (DB). 

(9) Where in a suit under a contract 
or right of indemnity, the real sum due 
by defendant to plaintiff, for which 
the latter has obtained a decree, is less 
than the real loss incurred by defend- 
ant, defendant cannot ask for a de- 
cree on a third party notice for this 
latter sum and the case must proceed 
on the claim for indemnity as regards 
that first mentioned sum, i.e., the sum 
for which a decree has been passed. 
AIR 1920 Bom 352 (353). 

(10) Assignment of debt — Assignor 
agreeing to indemnify — Suit against 
the debtor by the assignee dismissed 
— He is entitled to be indemnifled — 
F^ure to examine a witness in the 
suit no bar to the £issignee's right of 
action on the indemnity. AIR 1918 Mad 
358 (359). 

(11) In the case of a joint indemnity 
bond the liability is joint. The decree 
on the bond need not specify liability 
of each. AIR 1954 Ajmer 7 (2) (8). 

(12) ^ In the case of a contract of in- 
demnity, the indemnifler cannot be call- 
M on to in^e good his promise until 
the indemnified has incurred actual 
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125. Rights of indemnity-holder when sued. — The promisee in a contract 
of indemnity, acting within the scope of his authority, is entitled to recover from 
the promisor — 

(1) all damages which he may be compelled to pay in any suit in respect 

of any matter to which the promise to indemnify applies; 

(2) all costs* which he may be compelled to pay in any such suit if, 
in bringing or defending it, he did not contravene the orders of the 
promisor, and acted as it would have been prudent for him to act in 
the absence of any contract of indemnity, or if the promisor autho* 
rized him to bring or defend the suit; 

(3) all sums which he may have paid under the terms of any compromise 

of any such suit, if the compromise was not contrary to the orders of 
the promisor, and was one which it would have been prudent for the 
promisee to make in the absence of any contract of indemnity, or 
if the promisor authorized him to compromise the suit. 

[®] See Sections 35 and 35A of the Civil Procedure Code (1908). 


Section 124 — Note 5 (contd.) 
loss. 1967 MPLJ 781 (788)= 1968 Jab 

LJ 134 (DB) ** AIR 1963 Pat 160 

(165)= 1962 BLJR 942 (DB). (The de- 

fendant had to indemnify the plaintiff 
only to the extent of loss sustained by 
the plaintiiT.) •* AIR 1959 Cal 558 

(563) = 63 Cal WN 367. (Policies were 
not valued policies — Assured failing to 
prove actual amount of loss suffered — 
No decree can be passed in their 
favour.) 

(13) Sale of properties by D to X — 
Execution of sale deed by D for him- 
self and as guardian of his minor son 
— ' D agreeing to indemnify any loss 
that might be caused to X. in case sale 
of his son’s half share should later on 
be set aside — Held, on facts, that suit 
could be brought for damages either on 
basis of indemnity bond or for breach 
of covenant of warranty of title, only 
if vendee were dispossessed from pro- 
perties. AIR 1967 SC 359 (361) = 

(1966) 3 SCR 608. (A S. No. 371 of 
1949. dt/- 7-1-1955 (Mad), Affirmed. 
AIR 1915 Mad 708 and AIR 1930 All 771 
and AIR 1950 Bom 401, Approved.) 


(14) Editor convicted for publishing 
defamatory matter — Suit by editor 
for damages against supplier for sup- 
plying wrong information — Not main- 
tenable, unless there was contract to 
indemnify editor. AIR 1969 Punj 201 
(204). 

(15) Assessee as owner of property ac- 

quired by Government, receiving cer- 
tain amount of compensation under an 
agreement between him and Govern- 
ment — Indemnity clause in agreement 
— ' No loss incurred by indemnified — 
Indemnifier cannot be held liable. 1967 
MPLJ 781 (788)= 1968 Jab LJ 134 

(DB). ^ _ 

(16) Motor insurance — Insurant 
against theft — Assured is entitl- 
ed to only market value of ^ 
on date of theft. AIR 1967 Cal 35 (42)- 


6. Contract of indemnity — Discharge 

of. — (1) R indebted to B and B to H 

■ — R paying H with B’s authority — H 
giving credit to B and letter of in- 
demnity to R against losses — Latter is 
discharged by B obtaining credit from 
R for the money. AIR 1920 PC 121 
(123). 

7. Limitation.— See Section 125 and 
Limitation Act (1963), Articles 27 and 
113. 

Section 125 — Note 1 


(1) Section 125 is by no means ex- 
haustive. The indenmity-holder has 
other rights besides those mentioned in 
Section 125, which deals only with his 
rights in the event of his being sued. 
AIR 1942 Bom 302 (303) = ILR (1942) 
Bom 670 *• AIR 1946 Cal 159 (161) = 
ILR (1944) 2 Cal 318. 

(2) If the indemnity-holder has in- 
curred a liability and that liability is 
absolute, he is entitled to call upon the 
indemnifier to save him from that liabi- 
lity and to pay it off. AIR 1942 
Bom 302 (303) = ILR (1942) Bom 670. 

(3) Purchaser buying properties sub- 

ject to charge impliedly undertakes to 
indemnify owner against incumbrance. 
AIR 1934 Mad 1 (4, 5)= 57 Mad 218 

(4) Part of purchase money left with 

vendee for paying vendor’s creditors — 
It is not covenant by way of indemnity 
— On vendee’s defaiilt, vendor can sue 
vendee without actual loss. AIR 1919 
Mad 367 (368) (DB). (See also imder 
Section 55 (5) (b), T. P. Act.) •• (1913) 
36 Mad 348 (352) (DB). (Do.) 

(5) Indemnity or guarantee need not 
be in writing — It may be inferred 
from conduct — If person who gua- 
rantees on behalf of firm has no auth- 
ority, he is personally liable. AIR 1937 
Sind 50 (50, 51) (DB). 

'Compelled to pay*** 

(6) Amoimt which can be recovered 
under S. 125 is amoimt which has 

paid, whether under compul- 
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Section 125 — Note 1 (contd.) 
sion of adjudication or under terms of 
proper compromise — Measure of dam- 
ages is extent to which promisee has 
been damniOed. AIR 1919 Nag 126 
(127, (128) = 15 Nag LR 78. 

(7) Indemnlfler can be asked to In- 
demnify before person to be indemnl- 
fled has incurred loss — “Compelled to 
pay” need not be construed as “already 
paid.” AIR 1944 Pat 185 (187, 188) = 
22 Pat 65 (DB). (See also under Sec- 
tion 55, T. P. Act.) •• AIR 1956 Bom 
106 (108) ^ ILR (1956) Bom 60 (DB) 
•• AIR 1943 Mad 360 (362). (Suit by 
plaintiffs in apprehension of damage, 
calling upon defendants to make good 
their liability and thus save plaintiffs 
from harm to their properties is main- 
tainable even though plaintiffs had not 
suffered any damage.) ** AIR 1917 Mad 
874 (875) (DB). (Actual loss of posses- 
sion is not necessary to sustain, when 
title is impaired, action for breach of 
contract of indemnity for loss of posses- 
sion.) •* (1912) 34 All 429 (433) (DB). 
(Vendees covenanting to pay sum due 
on mortgage debt by vendors — Coven- 
ant not fulfilled — Mortgagee suing 
and obtaining decree — Suit by ven- 
dors for breach of covenant — It is not 
necessary to show real loss.) * Il9b3) 

1 Andh LT 344 (347) = (1963) 2 Andh 
WR 78. 

[But see AIR 1919 Nag 126 (127)= 15 
Nag LR 78. (Suit by surety on con- 
tract of indemnity before he has made 
payment and consequently before he is 
damnified, is premature.)] 

(8) In one class of cases the indem- 
nity-holder is not entitled to ask a 
decree for payment of money to him- 
self before the damage is incurred y 
him and that class of cases is one 
where the indemnifier is hir^elf inter- 
ested in the application of 
In this class of cases, the only to 

which, the indemnity-holder is entitled 
is to call upon the indemnifier to per- 
form specifically the contract . ot 
demnity and pay the amount in ques- 
tion to the creditor concerned In all 

other .cases it may be open to the in- 
demnity-holder to ask for a ^®oree ^r 
the eunount in question in hi5 
favour. AIR 1956 Bom 106 (109)- ILK 

(1956) Bom 60 (DB). 

(9) When A has agreed to Indemnify 
B against any-loss or Jjjiup^.B ts®ntitl- 
ed to have recourse to this ^udemnity and 
to call upon A to discharge his liability 

IS soon Ss the loss or U 

imminent. B is not bound to wait umil 

he actually suffers loss 

mav sue quia timet. AIK law ^ai 

159^(161, 162) = ILR (1944) 2 Cal 318. 

(10) If a person gives wrong infor- 
mation, to the representative 

paper and the same is published witn 


the result that the Editor is convicted, 
then the supplier of news, in absence 
of contract to the effect that if Editor 
suffered any loss on account of publi- 
cation of news, he would pay damages, 
cannot be held liable. AIR 1969 Puni 
201 (204). 

Liability of promisee. 

(11) Sum recovered by trustee in bank- 
ruptcy of a promisee from promisor in 
an indemnity contract should be applied 
exclusively to discharge claim agreed 
to be indemnified. AIR 1929 Cal 208 
(209) = 56 Cal 262. 

(12) Plaintiffs were owners of house 
and lands which were mortgaged. 
Lands alone were sold to defendant 
who agreed to indemnify against 
claims of mortgagee by paying off his 
mortgage. Plaintiffs also mortgaged 
house to defendant for sum required to 
pay off prior mortgage. Money was 
left with defendant. On failure of 
defendant to pay off prior mort- 
gage, house and the lands were 
sold in execution of the mortgage 
decree. Lands were freed by defendant. 
But the house was sold and was pi^- 
chas6d benami by d6fendant. Plaintins 
sued defendant for breach of contract 
to indemnify him: Held, that the 
defendant was bound to return house 
to plaintiffs if it was purchased by 
him benaml or, if not purchased 
benami, he was bound in damages. 
Plaintiffs were also entitled as damages 
to all costs to which they were put. 
AIR 1923 Mad 492 (496). 

(13) Assignment of mortgages to cre- 
ditor in satisfaction of debts undertak- 
ing to make good loss in case of dis- 
pute — Scaling down of decree obtained 
on mortgages — Debtor liable to pay 
difference between full amount of 
bond and amount realised. AIR 1945 
Mad 98 (99) = ILR (1945) Mad 491 
(DB). 

Costs. 

(14) Promisee can recover costs pro- 
perly incurred in resisting or ascertain- 
ing claim to which indemnity relates. 
AIR 1926 Nag 109 (114) = 22 Nag LR 
49. 

Right of promisor. 

(15) In a contract to indemnify the 
promisor cannot impeach decree passed 
against promisee. AIR 1926 Nag 109 
(113) = 22 Nag LR 49. 

Rights of assignee. 

(16) Guardian of minor widow execut- 
ing indemnity bond in favour of debtor 
on his own and his minor son's behalf, 
charging joint family property against 
claims by minor widow — On attaining 
majority, widow suing debtor for money 
alleging that payment to her guardian, 
was without leave of Court — Suit 
compromised and indemnity bond 
assigned to widow — Widow can en- 
force indeznnlty bond — She can pro- 
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126. “Contract of ^arantee”, “surety”, “principal debtor” and “creditor”.— 
A “contract of guarantee” is a contract to perform the promise, or discharge the 
liability, of a third person in case of his default. The person who gives the 
guarantee is called the “surety”; the person in respect of whose default the 
guarantee is given is called the “principal debtor”, and the person to whom the 
guarantee is given is called the “creditor”. A guarantee may be either oral or 
written. 


Section 125 — Note 1 fcontd.) 
ceed against properties charged in 
hand of purchasers who had purchased 
them after the execution of bond — 

— Bond cannot however be enforced 

against the son's interest in property. 
AIR 1944 Mad 457 (460. 462) = ILR 

(1944) Mad 867 (DB). 

Limitation. 

(17) Cause of action for claim against 
promisor accrues to promisee when the 
latter is actually damnified. AIR 1940 
Bom 161 (162) (DB). 

(18) Vendee agreeing to discharge 
mortgage on property purchased — 
Default — Cause of action for suit by 
vendor arises on date fixed in coven- 
ant or when fulfilment demanded — 
But suit for specific performance is 
premature in absence of action by 
mortgagee or damage suffered. AIR 
1933 Cal 641 (643) = 60 Cal 761. 

(19) Article 83, Limitation Act (1908), 
applies to personal contracts of inden. 
nity and not to case of indemnity arisini; 
under charge. AIR 1934 Mad 1(7) = 57 
Mad 218 (DB). 

(20) Vendees covenanting to pay ven- 
dors sum due on mortgage-debt by 
vendors — Covenant not fulfilled — 
Mortgagee suing and obtaining decree 

— Suit by vendors for breach of coven- 

ant — It is not necessary to show ac- 
tual loss — Limitation runs from date 
of execution of deed. (1912) 34 All 

429 (433) (DB). 

(21) Where case dei>ends on interpre- 
tation of “may be compelled to pay,’* 

S. 125 must be read along with Art. 83. 
Limitation Act (1908). Cause of action 
arises only after damage is suffered. AIR 
1935 Lah 974 (974). 

Section 126 — Synopsis 

1. Scope. 

2. Contract of guarantee — Mean- 

ing. 

3 . Contract of guarantee — Illustra- 

tions. 

4. “Oral or written.” 

5. Guarantee for honesty. 

6. Surety becoming principal debtor* 

7. Contract of guarantee — Proof. 

8. Limitation. 

1. Scope. — (1) A surety bond in 
favour of the Court does not liter^ 
ly fall under this section as a “contract 
of guarantee.” But principles under- 
lying Sections 133 to 141 may be ap- 
plied thereto. AIR 1944 Lah 428 (43U 
(DB) •• AIR 1939 Bom 23 (25)= ILR 


(1938) Bom 794 (DB) ** AIR 1967 Mys 
147 (149) == (1965 ) 2 Mys LJ 87. 
(Though in the absence of any stipula- 
tion in that behalf there is no groimd 
for limiting a surety’s liability only to 
decrees passed after contest, there is 
nothing unreasonable or wrong in a 
surety expressly stipulating that he 
would be bound by his guarantee only 
if a decree is passed after contest and 
he would not be bound by a consent 
decree.) ** AIR 1959 Bom 516 (517) =» 
1958 Nag LJ 72. 

(2) A guarantee is a contract to in- 
demnify upon a contingency and the 
Court is to determine what contingency 
the parties intended when they execut- 
ed the contract. AIR 1930 Cal 17 (19) 
= 57 Cal 764 (DB). 

(3) Suretyship agreement, though 
supplementary to principal contract 
(i.e. if principal contract falls agree- 
ment of suretyship also falls) is sepa- 
rate and distinct. AIR 1940 Sind 199 
(200) » ILR (1940) Kar 347 (DB). 

(4) The obligation which a surety in- 
curs under the bond which he gives to 
the Court under the Code of Civil Pro- 
cedure is excluded from the definition of 
‘contract of guarantee ’contained in 
Section 126. AIR 1957 Madh Pra 98 
(105) (DB). 

(5) Plaintiff deposited a sum of 
money in a branch of a bank havlr^ 
its head office at Dacca* The defend- 
ant had given a personal undertaking 
that he would be F>ersonally liable for 
any loss that the plaintiff might sus- 
tain. Due to political happenings as a 
result of partition of India, the branch 
of the bank was closed. No payments 
were made to the depositors at that 
bank, from that date. The head office 
of the bank being at Dacca, in Pakis- 
tan, communication between India 
Pakistan had been dangerous and diffi- 
cult. The defendant pleaded frustra- 
tion by reason of the partition of 
India. It was held that the doctrine 
of frustration did not apply and that 
the defendant could not be absolved 
fii^m performance under Section 56. 
AIR 1957 Pat 256 (258) (DB). 

(6) The word “surety” occurring in 
Article 57, Stamp Act (1899) has been 
used in the same sense in which it is 
iig ^ in Section 126. AIR 1964 All 519 
(520) = 1964 All LJ 592 (DB). 

(7) The words “has become liable as 
surety” in Section 145, Civil P. C. 
should not be confined to surety in the 
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BUlct sense of the term as used in the 
Contract Act. 1961 Raj LW 31 (32). 

2. Contract of suarantee — Mean- 
ing. — (1) The primary idea of surety- 

Is an undertaking to indemnify if 
some other person does not fulfil his 
promise. AIR 1936 All 327 (332) => 58 
All 804 (FB). 


(2) A contract of guarantee involves 
three parties, the creditor, the surety 
and the principal debtor, and a con- 
tract to which those parties are privy. 
The foundation is the contract be- 
tween principal debtor and the credi- 
tor. Then there must be a contract be- 
tween the creditor and the surety, by 
which the surety guarantees the debt. 
But if those are the only contracts the 
case is one of indemnity. In order to 
constitute a contract of guarantee, 
there must be a third contract, by 
which the principal debtor expressly or 
impliedly requests the surety to act as 
surety. AIR 1940 Bom 315 (316, 317) — 
njR (1940) Bom 552 (DB) ** AIR 1958 
Raj 343 (345) = ILR (1958) 8 Rai 975 
•• AIR 1949 Nag 48 (49) = ILR (1948) 
Nag 350. (Contract of indemnity and 
contract of guarantee — There are two 
parties in the case of former and three 
parties in case of latter.) *• AIR 1^8 
Cal 371 (377)= 72 Cal WN 94 AIR 1968 
Goa 29 (33) = 70 ITR 518. (There can 
be no contract of guarantee if iiaoimy 
does not exist. The liability of the 
guarantor presupposes the existence or 
a separate liabiUty of the principal 
debtor and his Uability is thus second- 
ary which comes into existence 
in default by the principal debtor.) 

AIR 1959 Mad 122 (125) = 71 Mad LW 
866 (2) (DB). 

[See also AIR 1957 Madh Pra 98 
(105) (DB). (Surety giving bona to 
Court under CivU P. C. — It is not a 

contract of guarantee.)] 

[But .see AIR 1921 Mad 530 (531) 

(DB). (There need not be privity oe- 
tween principal debtor and surety.)! 

(3) There can be no contract wil^ 
out a UabUity enforceable at law. 

1918 Bom 197 (199) = 42 Bom 444 

^°4)‘a contract of guarantee Presup- 
poses the existence of a ‘‘pnnci^l deb- 
tor*’ and no such contract can 
as regards a broker before a sale hM 
taken place when there is ^ wgfe 
debtor in existence m respect of whwe 
default the guarantee can be given. 
AIR 1934 Nag 163 (164) = 30 Nag LR 

^(6) Implied request to ^rety by 
prlnclp^ debtor is s^^clent 
tract of guarantee. AIR iw/ 

(20) = 12 Luck 484 (DB). 

(6) There is no complete 
the ^nature of security is 

Med WN 1388 (1390) (DB). 


(7) Agreement to pay on failure of 
others to pay constitutes contract of 
guarantee. AIR 1932 Nag 62 (65) = 28 
Nag LR 325 (DB). 

(8) It is not necessary that the 
principal debtor should as a matter of 
law be an express party to the con- 
tract of guarantee, it is sufficient that 
the principal debtor is a party by im- 
plication to the contract. AIR 1957 Pat 
256 (257) (DB). 

(9) The word “guarantee” has ac- 

quired a technical meaning. The es- 
sence of guarantee is that a guarantor 
agrees to discharge his liability only 
when the principal debtor fails in his 
duty. This presupposes the existence of 
a principal debtor. If there never was 
another person who can be properly 
described as the “principal debtor” 
there cannot be said to have been any 
“guarantee” either in its technical or 
ordinary meaning. AIR 1953 Madh B 
26 ( 27) = 1953 Cri L Jour 253 (DB). 

(Promissory note executed jointly by a 
company and its managing agents does 
not come within the purview of Sec- 
tion 87-D of the Companies Act, 1913.) 

(10) Contract of guarantee, unlike a 
contract of insurance, is not one of 
“uberrimae 6dei” but a contract of 
“strictissima juris.” AIR 1955 Cal 217 
(223). (Contract construed.) 

(11) There is distinction between 
contract of indemnity and a contract of 
guarantee. In the case of the former, 
the non-liability of the principal deb- 
tor does not affect the obligation under- 
taken by the indemnifler which is 
primary- Every contract of guarantee, 
however, is not a contract of indem- 
nity having this effect, for in the ab- 
sence of special circumstances, the 
liability of a surety is not ancillary and 
can rest on a valid obligation on the 
part of the party whose debt or obliga- 
tion is guaranteed. AIR 1957 Mad 164 
(165, 167) = ILR (1957) Mad 176 (DB) 
•• (1966) 59 ITR 378 (383) (Mad) (DB). 
(In the case of guarantee, there is an 
existing debt or duty the performance 
of which is guaranteed by surety — In 
indeminity. the possibility of risk of any 
loss happening is only contingent 
against file indemnifler.) •• MR 1963 
Mad 413 (418, 419) = (1963) 2 Mad LJ 
20 (DB). (Overruled on another point 
m AIR 1969 SC 493 — Where the liabi- 
lity of the principal is held to be not 
e^orceable, on the ground of the con- 
tract being illegal, there is no question 
of surety being made liable — App. 
No. 7 of 1956. Dt/- 8-7-1959 (Mad). Re- 
versed.) 

(12) The necessity of the principal- 
debtor being a party or his consent or 
request may be important 2 Lnd decisive 
for determining whether the contract is 
one of guarantee or one of indemnity. 
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but for enforcing it against surety the 

question has no relevance. AIR 1955 

Hyd 261 (263) = ILR (1955) Hyd 754 

(DB). 

(13) A person sought to be made 
liable as a surety should undertake to 
perform the promise or discharge the 
liability of a third party in case of 
his default. AIR 1952 All 996 (1001, 
1010) = ILR (1952) 2 All 984 (DB). 

(14) One of the essential elements for 

a transaction of a guarantee is the 
presence of three different parties as 
collaborating in the execution of a 
deed of guarantee. Where this ele- 
ment is missing and the principal deb- 
tor is not taken into consideration at 
all, the deed is not one of a guarantee 
but is only an indemnity bond. AIR 
1952 All 587 (588) (DB). (Decree- 

holder transferring decree to B — ■ 
C executing a surety bond in favour of 
B undertaking to indemnify B for loss 
due to acquisition of rights under de- 
cree — Bond is not one of guarantee 
but one of indemnity.) 

(15) The primary idea of suretyship 
in an undertaking to indemnify the 
debtor in case he does not fulfil his 
promise, the contract of guarantee be- 
ing thus a contract to indemnify. The 
central point in such a case is to .de- 
termine what was the contingency 
which the parties had in their minds 
when the contract was entered into. 
AIR 1969 Andh Pra 294 (298) (DB). 

(16) Guarantee is in the nature of a 
collateral engagement to answer for 
the debt, default or miscarriage of 
another as distinguished from an origi- 
nal and direct .engagement for the 
party’s own act. AIR 1964 Raj 76 
(77) = 1963 Raj LW 430. 

3. Contract of guarantee — Illustra- 
tions — Promissory note. — (1) A 
writing to S, in presence of D, please 
lend Rs. 1200 to D. “There will be no 
trouble (Nuks) in the payment of 
your money. Be assured, if there be 
any trouble, I hold myself responsible’* 
— Privity between these parties prov- 
ed — This is contract of guarantee and 
not contract of indemnity — A is liable 
to S as surety to discharge liability in 
default by D, the principal debtor. 
AIR 1937 Oudh 19 (20) = 12 Luck 484 
(DB). 

(2) Father mortgaging his separate 
property and having benefit of whole 
mortgage loan — Son made party to 
mortgage deed as party of second part 
not described as surety, but joining at 
the request of the mortgagee — Son 
held in reality to be' a surety and en- 
titled to benefit of security to the ex- 
tent of his contribution towards mort- 
gage debt. AIR 1942 Mad 628 (629) — 
ILR (1942) Mad 851 (DB). 


(3) Money given by A to B for in- 
vestment on security of immovable pro- 
perty — B instead of doing so lending it 
to C on promissory note drawn by C 
in name of B — B endorsing it to A 
and informing him that he would come 
to him with borrowers and clear loan 
— B held liable as endorser as well as 
guarantor of pasmient. AIR 1939 Mad 
848 (849) (DB). 

(4) A mere recommendation by C 
that A should buy goods of B will not 
entail on C the consequences that 
might flow from his guaranteeing that 
A will not suffer any loss if he takes 
up B’s offer of sale. AIR 1927 Mad 62 
(65, 66) (DB) ** AIR 1915 Mad 528 
(528) (DB). 

(5) Employment contract between 
insurance company and employee — 
Increment in salary to be proportionate 
to increase of business — Contract, 
held could not be construed as one of 
guarantee and that securing of busi- 
ness was not condition precedent to 
accrual of salary. AIR 1939 Lah 509 
(510). 

(6) Trustee not undertaking any per- 
sonal liability to creditors is not a 
surety. (1907) 30 Mad 235 (240) (DB). 

(7) A person who writes to a credi- 
tor under his signature that he shall 
be responsible for the payment of the 
debt due to him from another person 
stands in a position of a principal 
debtor and not of a surety. AIR 1937 
Pat 410 (411) = 16 Pat 27 (DB). 

(8) Relative of judgment-debtor off- 
ering cheque to decree-holder in 
satisfaction of claim — Relative is not 
surety. AIR 1941 Pesh 6 (7) (DB). 

(9) Person promising to pay extra 
rate qf interest in consideration of 
creator giving time to debtor, without 
any liablity on part of debtor, is not 
surety. AIR 1930 All 543 (544) (DB). 

(10) Persons who are jointly and 
severally liable on promissory notes are 
not sureties. One of two joint pro- 
misors paying whole debt cannot claim 
lien on shares of another held by credi- 
tor. AIR 1933 Mad 39 (42) = 55 Mad 
949 (DB). 

(11) Where on arrest of A by a 

decree-holder for realising decree debt, 
B, relation ,of A, gives Government pro- 
missory notes as security for fulfilment 
of obligation xinder decree, there is 
neither contract of guarantee as con- 
templated by Section 126, nor any 
personal liability as surety under 
Section 145, C. P. C., (1908). 

This creates only equitable charge on 
G. P. Notes in favour of decree-holder 
to secure amount due under decree. 
AIR 1916 Cal 30 (30) (DB). 

(12) Under a sub-brokerage contract, 
the sub-broker undertook to make good 
the loss arising out of the de- 
fault of the constituents introduced by 
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Section 126 — Note 3 (contd.) 
him. By a letter the sub-broker agreed 
to be liable for an ascertained amovmt 
due from the various constituents in- 
troduced by him and stipulated that 
the amoimt should be debited to his 
account : 

Held that the contract embodied in 
the, letter was neither a contract of in- 
demnity nor a contract of guarantee. 
AIR 1940 Bom 315 (317) » ILR (1940) 
Bom 552 (DB). 

(13) Where under the sub-brokerage 
contract the sub-broker was to get fifty 
per cent, broker's commission, to 
introduce constituents to the broker 
and to be answerable to the broker for 
the performance by the constituents 
introduced of their obligations, it was 
held that the contract was one of in- 
demnity and not of guarantee and 
therefore the broker was under Sec- 
tion 135 entitled to compromise the 
amount due from the constituents 
without the consent of the sub-broker. 
AIR 1940 Bom 315 (317) = ILR (1940) 
Bom 552 (DB). 

(14) Where after the debt has been 

contracted, A, the alleged surety came 
forward and promised that he would 
see that the debtor duly discharged his 
obligation, but the creditor did not 
suffer any detriment at the instance of 
A, it was held that the promise was 
not supported by consideration and for 
that reason could not be enforced in 
a Court of law. A promise of this des- 
cription could not amount to a gua- 
rantee. AIR 1952 Trav-Co 202 (202) 

(DB). 

(15) If a person undertakes to reim- 
burse another for some loss which may 
he caused to him say, by a third party 
or by himself, but not at the requ^t, 
express or implied, of a third party, 
then the person who having under- 
taken the liability and having been 
called upon to make good the loss will 
not be able to recover the loss so call- 
ed to him from the principal deb- 
tor, the latter being not privy, but vir- 
tually a strahger to the undertaking 
given ,to the promisee. Such a contract 
is not a contract of guarantee but one 
of indemnity. AIR 1953 Raj 343 (345, 
346) = ILR (1958) 8 Raj 975. 

(16) A surety for a debt for which a 

miiLor made himself liable cannot be 
proceeded against on his contract of 
guarantee because under Section 128 
the Uabllity of the surety is co-exten- 
slve with that of the principal debtor 
unle ss it Is otherwise provided by t^ 
contract. The obligation of the surety 
does not become a primary one when 
no. liability can ever be fastened on the 
princii>al debtor by reason of his min ^ 
rity at the of the contract. AIR 


1957 Mad 164 (168) = ILR (1957) Mad 
176 (DB). 

(17) Undertaking to perform the pro- 
mise or discharge the liability of a 
third person — Letter reciting the 
writer as a debtor — Writer just 
come of age — Liable, if at all, only as 
a debtor — ^ Not liable as a surety. 
AIR 1952 All 996 (1001, 1010) = ILR 
(1952) 2 All 984 (DB). 

(18) Where two persons were des- 
cribed as principal debtors and two 
others as sureties in the opening part 
of the document but in the operative 
part all these four persons had under- 
taken upon themselves the liability to 
pay the amount due under the bond on 
demand by the plaintiff, held that 
though two persons have been describ- 
ed as sureties they all were joint con- 
tractors. 1961 Raj LW 394 (395). 


(19) Where a reference was made in 
the bond to the request of the princi- 
pal debtor to the surety to give secu- 
rity and the surety thereupon agreed 
to comply with the request of the 
principal debtor and on that basis he 
executed the bond in favour of the 
creditor who accepted the same, this 
satisfied the test of the document be- 
ing a surety bond. AIR 1959 Mad 122 
1125) = 71 Mad LW 866 (2) (DB). 

(20) Terms of guarantee fixing last 
date for enforcement of guarantee — 
Time limit made integral part of gua- 
rantee — No attempt made to enforce 
it — Guarantee is no longer enforce- 
able. AIR 1967 SC 1634 (1637) = (1968) 
1 SCJ 290. 


(21) Loan secured from Bank — 
Letter, promissory note and deed of 
lypothecation executed in favour of 
Bank by three defendants of which B 
was one — Held all documents read 
■ogether satisfied conditions of Sec. 126, 
and that B was surety and not co- 
Dbligant. AIR 1965 SC 1856 (1860) = 
(1965) 3 SCR 318. 

(22) Overdraft account of B with 
bank — Sum of money due on — Bank 
agreeing to give overdraft facility to B 

Iq consideration thereof A, jointly 

with B executing promissory note con- 
Gaining unconditional undertaking to 
pay the said amount and gave by 
their letter continuing security for re- 
payment of any balance due on over- 
draft Held, on construction of afore- 

said letter that the letter was to make 
A only a surety. AIR 1964 Andh Pra 

= (1964) 2 Andh WR 362. 

(23) Money deposited with National 
Chamber of Commerce, Kanpur, as 
margin money under rules of chamber 
by one constituent for registering con- 
tracts entered into with another con- 
stituent of Chamber — Contracts pro- 
hibited under Government Control 
Ordw — Position of chamber held was 
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that of stake-holder and not quite that 

of surety. AIR 1963 All 294 (298) 

(DB). 


4. “Oral or written.” — (1) A con- 

tract of guarantee need not necessarily 
DC in writing. It may be expressed by 
word of mouth or it may be tacit or 
implied and may be inferred from the 
course of conduct of the parties. Chap- 
ter VIII is not exhaustive on the sub- 
ject. AIR 1930 All 848 (849) (DB) •* 
AIR 1937 Sind 50 (50) (DB) •• AIR 1969 
Andhra Pra 294 (298) (DB). 


(2) Where the terms of a contract 
of guarantee though oral, have been 
mentioned with sufTicient precision in 
plaint, the contract cannot be held to 
be uncertain or void within the mean- 

of Section 29. AIR 1957 Pat 256 
(25o) (DB), 


5. Guarantee for honesty. — (1) 
There is a broad and substantial dis- 
tinction between a surety for the pay- 
nient of a debt and one for the honesty 
of a guardian and in order to find out 
whether a particular transaction be- 
longs to the one class or the other, 
one will, in each case, have to refer to 
the terms of the bond itself and the cir- 
cumstances of the case. AIR 1932 Pat 
162 (164) *= 10 Pat 94 (DB). 

(2) If the employer of a servant 
whose fidelity has been guaranteed 
continues to employ him even after a 
proved act of dishonesty without notice 
to the guarantor the surety is dis- 
charged. AIR 1955 Cal 217 (221, 222). 

(3) A surety's liability for the faith- 
ful discharge by another of his duties 
depends in each case on the exact 
terms of that guarantee. The surety 
is not discharged from the liability for 
the principal debtor’s default .because 
the default would not have happened 
if the creditor had used all the powers 
of superintending the performance of 
the debtor’s duty which he could have 
exercised, because the employer of 
servant whose due performance of 
work is .guaranteed does not contract 
with the surety that he will use the 
utmost diligence in checking the ser- 
vant’s work. AIR 1955 Cal 217 (221). 

(4) The continued employment of a 
servant without notice to surety In 
order to discharge the surety mu^ be 
after the creditor or employer has 
proof of the servant’s acts of dis- 
honesty and not merely suspicions or 
reports about them. The theory is a 
theory not of suspicion but of satisfac- 
tion. AIR 1955 Cal 217 (223). 

6. Surety becoming principal deb- 
tor. — (1) If on failure of principal 

debtor, the money is claimed from the 
surety and the surety executes a pro- 
missory note, he becomes a principal 
debtor. AIR 1945 All 233 (234, 235) “ 
ILR (1945) AU 117 (DB). 


(2) Flaintiff and defendant originally 
creditor and surety — Subsequent 
agreement by which surety undertak- 
JPS ^ to pay siun unconditionally — 

Surety becomes principal debtor 

Suit against him within three years of 
the agreement is maintainable even 
though the agreement has been entered 
into on failure of principal debtor to 
pay. 1935 All WR 492 (492, 493). 

^3) The obligation of the surety does 
not become a primary one when no 
liability can ever be fastened on the 
principal debtor by reason of 
his minority at the time of the con- 
tract. AIR 1957 Mad 164 (168) = ILR 
(1957) Mad 176 (DB). 


7. Contract of guarantee — Proof.— 

(1) Contract of guarantee as also the 
consideration for it must be strictly 
proved when they are relied upon. 
Due weight niust be given to custom 
of merchants in drawing presumptions. 
AIR 1935 Pat 376 (379) (DB) *• AIR 
1969 Andh Pra 294 (298) (DB). 

(2) Guarantor merely guaranteeing 
payment of debtor’s debt is entitled to 
require debt to be proved against him 
— Debtor agreeing to debt proved In 
particular way — Guarantor is bound 
by that mode of proof. AIR 1941 Bom 
108 (119, 120) = ILR (1941) Bom 273 
(DB). 

(3) Whether a guarantee is enfor- 
ceable or not depends upon the terms 
under which the guarantor bound him- 
self. To this there are some exceptions. 
In case of ambiguity when all other 
rules of construction fail the Courts in- 
terpret the guarantee contra proferen- 
tem, that is, against the guarantor or use 
the recitals to control the meaning of 
the operative part where that is pos- 
sible. But whatever the mode employ- 
ed, the cardinal rule is that the gua- 
rantor must not be made liable beyond 
the terms of his engagement. AIR 1947 
SC 1634 (1636) = (1968) 1 SCJ 290. 

(4) The terms of a guarantee must 
be strictly construed. The surety re- 
ceives no benefit and no consideration. 
He is bound therefore, merely accord- 
ing to the proper meaning and effect of 
the written engagement that he has en- 
tered into. AIR 1967 Mys 147 (149) — 
(1965) 2 Mys LJ 87. 

8 . Limitation.— (1) Section 128 of 
the Contract Act defines the liability 
of a surety but does not affect the sta- 
tute of li^tation. A payment by the 
princpial debtor does not bind the 
surety for the purposes of limitation. 
AIR 1918 Cal 707 (710, 712) = 44 Cal 
978 (DB). 

(2) A promissory note payable on de- 
mand being a debt in praesenti and 
payable without demand, the limita- 
tion rubs from the date of its execution 
and the liability of the surety being 
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127. Consideration for guarantee. — Anything done, or any promise made, 
for the benefit of the principal debtor, may be a sufficient consideration to the 
surety for giving the guarantee. 

lilustrations 


(a) B requests A to sell and deliver to him goods on credit. A agrees to do so, 
provided C will guarantee the payment of the price of the goods. C promises to 
guarantee the payment in consideration of A's promise to deliver the goods. This is a 
sufficient consideration for C’s promise. 

(b) A sells and delivers goods to B. C afterwards requests A to forbear to sue B 
for the debt for a year, and promises that, if he does so, C will pay for them in default 
of payment by B. A agrees to forbear as requested. This is a sufficient consideration 

for C*s promise. 

(c) A sells and delivers goods to B. C afterwards, without consideration, agrees to 
pay for them in default of B. The agreement is void. 


Section 126 — Note 8 (contd.) 
collateral with that of the principal deb- 
tor, the position both in England and 
in Indian law is that it will always de- 
pend upon the form of the contract as 
entered into between the surety and 
the creditor and whether or not the 
principal debtor and the surety are co- 
contractors. AIR 1957 Orissa 106 (108) 
= ILR (1957) Cut 454. 

(3) For the purposes of application 
of S. 20, Limitation Act (1908), the debt 
of the surety is distinct from the debt 
of the principal debtor though both of 
them arise out of the same transac- 
tions. Section 128 which makes the 
liability of the surety co-extensive 
with that of the principal debtor has 
reference only to the quantum of the 
liability and is not intended to affect 
the application of the statute of limita- 
tion. AIR 1957 Orissa 106 (108) = ILR 
(1957) Cut 454. 

(4) See also AIR commentaries on 
the Limitation Act (1963), Schedule I. 
Article 27, Note 4. 

Section 127 — Note 1 


(1) The illustrations given in the 

Acts form no part of the Acts and are 
not absolutely binding on Courts (OpJ: 
ter — Per Stuart C. J.) (1877) 1 All 

487 (496) (DB). . 

(2) A contract of guarantee cannot 
be enforced unless there is some coi^i- 
deration for guarantee. AIR i»io 
Oudh 284 (285). 

[See however AIR 1960 Him ^ 

(8). (Contract Act not in force when 
surety bonds were executed — Bonos 
not to be treated as void on ground .oi 

want of consideration.)] ^ i.* « 

(3) Consideration between debtOT 
and creditor is good for 

— Not necessary that 

receive consideration. AIR 1929 

203 (204) •• AIR 1929 All 72 (73) (DB). 

{3-A) Execution of guarantee letter 
and promissory note 

Forbearance to sue debtor on toat 

basis — Amounts to 

AIR 1970 Andh Pra 158 (181, 162) 

(PB). 


(4) Consideration between creditor 
and principal debtor is a valid and 
good consideration for the guarantee 
given by the surety. It is not neces- 
sary that consideration should flow 
from creditor and be received by 
surety. AIR 1969 Andh Pra 294 (298) 
(DB). 

(5) The word “done” in the section 
shows that past benefit to the princi- 
pal debtor can be good consideration 
for a bond of guarantee. AIR 1940 
Oudh 346 (347) = 15 Luck 656 (DB). 


[But see AIR 1964 Raj 76 (78) = 

1963 Raj LW 430. (Anything done or 
any promise made for benefit of prin- 
cipal debtor must be contemporaneous 
to surety’s contract of guarantee in 
order to constitute consideration there- 
for. AIR 1940 Oudh 346, Diss. 

from.)] 


(6) A binding promise to forbear is 
good consideration for a guarantee, 
though there be no contract by the 
plaintiff to forbear. (1904) 31 Cal 242 
(248) (DB) •* 1879 Pun Re No. 120, 
page 358 (359) (DB). 

(7) Mere promise to release a claim 

against another is not a consideration 
for a guarantee of payment — But 
actual release of the claim is considera- 
tion. AIR 1916 Mad 1213 (1214) 

fDB). 


(8) Suit for specific performance of 
a contract of lease to sell — Suit com- 
promised and agreement entered into 
by the lessee for due observance of all 
conditions laid down in the lease one 
of which was for payment of pur- 
chase money by regular instalments — 
Subsequent to the registration of the 
agreement surety bond executed sepa- 
rately for the lessee properly dis- 
charging his liability : Held, the surety 
bond was supported by consideration. 
air 1918 PC 226 (228). 

[See however (1877) 1 All 487 (494) 
(DB). (Advance of money on hypothe- 
cation bond where the name of a per- 
son was mentioned as surety for the 
bounce Such person not a party to 
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128. Surety s liability.— The liability of the surety is co-extensive with that 
of the principal debtor, unless it is otherwise provided by the contract 

llluslration 


k-n ^ to B the payment of a bill of exchange by C, by the acceptor 

bill IS dishonoured by C. A is liable not only for the amount of the bill but also 
an>- interest and charges which may have become due on it 


Hie 

for 


Section 127 — Note 1 (contd.) 
the bond but subsequently executing 
surety bond : Held, there was no con- 
sideration for the surety bond under 
this section.)! 

(9i Newly admitted partner ac- 
knowledging liability of partnership 
— There is consideration — Acknow- 
ledgment created new contract AIR 
1943 PC 147 fl52) - ILR (1944) Kar 
(PC) 85. (AIR 1939 Pat 323, Reversed.) 

(10) Arrest of certiiicate debtor under 
Rengai Public Demands Recovery 
Act. 3 of 1913 — Release on surety bond 
provided by defendant : Held, release 
of the certificate debtor was considera- 
tion for the surety bond. AIR 1937 Cal 
625 (628) = ILR (1937) 2 Cal 698 (DB). 

(11) Person embezzling money pro- 
mising to repay the amount — Surety 
for the payment with the object of 
saving the former from prosecution 
though no specific understanding to 
that ellect ; Held, the consideration was 
not illegal. AIR 1941 Oudh 593 (596, 
597) (DB). 

(12) Though past or executed con- 
sideration is insufficient to support a 
provision of guarantee, an executory 
or future consideration is sufficient for 
the purpose. (1946) 36 Trav L Jour 
210 (220) (DB). 

(13) Where after the debt has been 
contracted A the alleged surety came 
forward and promised that he would 
see that the debtor duly discharged his 
obligation but the creditor did not 
suffer any detriment at the instance of 
A, it was held that the promise was not 
supported by consideration and for that 
reason could not be enforced in Court 
of law. A promise of this description 
could not amount to a guarantee. AIR 
1952 Trav-Co 202 (202) (DB). 

SECTION 128 — SYNOPSIS 

1. Scope. 

2. Liability of surety. 

3. Surety for minors. 

4. Where the debt is unenforceable 

against the principal debtor. 

5. Surety for a limited amount. 

6. Joint family — Son’s liability for 

father’s surety debt. 

7. Surety bond to Court. 

8. Limitation upon liability provided 

by contract. 

9. Suit against surety. 

10. Burden of proof. 

11. Limitation. 


1 . s>cope — ( 1 ) The liability of a 
surety cannot form the subject-matter 
of a trust. AIR 1939 Bom 309 (311). 

(2) The legislature which enacted the 
^o-extensiyeness of the liability of the 
surety with that of principal debtor 
may subsequently vary or modify that 
pr<^sion under a different Act. (1881) 
5 Bom 647 (650) (DB). (Section 72. 

Dekhan Agriculturists Relief Act XVII 
of 1879 — Extension of oeriod of limita- 
tion in respect of agriculturists — No 
distinction between liability as orinci- 
pal and surety.) 


(3) Surety for person ordered to 

keep f^ace or to be of good behaviour 
r* of surety is independent 

imbility and is not co-extensive with 
that of the person bound over — Pro- 
visions relating to contracts of guaran- 
tee and surety's liability in chapter 8 
are wholly inapplicable to such bond 
by surety. AIR 1946 All 333 (335, 336) 

= ILR (1946) All 801 = 47 Cri LJ 757 
(FB). 

(4) Mortgage decree against A — 
Suit by A’s son against decree-holder 
for declaration that property was not 
liable to sale in execution, the decree 
being obtained on immoral debts — A 
made pro forma defendant — Stay of 
execution asked for — Stay granted 
on furnishing surety for interest and 
depreciation of property — During 
pendency of son’s suit decree-holder 
realizing Rs. 9759 from surety — Suit 
ultimately dismissed — In execution of 
mortgage decree, decree-holder obtain- 
ing personal decree against A under 
Order 34, Rule 6 for Rs. 8425 and odd 
— A cannot claim refund of excess 
amount recovered from surety in son's 
suit, since surety cannot demand any 
money from A, who was merely a pro- 
forma defendant in the suit. AIR 1949 
East Punj 213 (218). 

(5) A contract of guarantee must be 

construed strictly in favour of the 
surety. AIR 1948 Nag 123 (124) ^ 

ILR (194.7) Nag 643. 


2. Liability of surety. — (1) ‘‘Liability” 
means liability enforceable at law. AIR 
1918 Bom 197 (199) = 42 Bom 444 
(DB). 

(2) A surety who guarantees the per- 
formance of an agreement without 

consideration is not bound by his 
guarantee. AIR 1928 Bom 539 (545). 

(3) Surety’s liability is co-extensive 

with that of principal debtor. ILR 

(1942) 1 Cal 11 (17) (DB) ** AIR 1940 
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Bom 247 (249) = ILR (1940) Bom 387 
(DB). (Liability is not alternative.) *• 
AIR 1937 Rang 197 (198). (Surety 

guaranteeing payment and promising to 
execute new pronote on failure — 
Failure to execute new pronote — 
Surety is liable on old note.) •* AIR 1934 
All 525 (526) (DB) *• AIR 1933 Lah 

1024 (1026) (DB) •• AIR 1933 Nag 287 
(288). (Section 128 of Contract Act and 
Section 145, Civil P. C. should be read 
together.) •* AIR 1929 Lah 393 (394). 
(Surety’s liability is joint and sever^ 
with principal debtor.) •• (1903) 16 CP 
LR 76 (77) •* (1879) 4 Cal LR 145 (147) 
(DB) *• AIR 1969 SC 297 (298) = 

(1969) 1 SCJ 380. (Surety’s liability is 
not deferred xintil the creditor exhausts 
his remedies against the princip^ 
debtor-judgment and decree in A. F. 
O. D. No. 300 of 1959. dated 3-12-1962 

(Pat), Reversed.) . 

(4) In the absence of some soeci^ 

eqviity the surety has no right to 
restrain an action against him by tne 
creditor on the ground that the princi- 
pal is solvent or that the creditor may 
have relief against principal in some 
other proceedings. AIR 1969 SC 297 
(298) = (1968) 1 SCJ 380. ((1802) 31 

ER 1272 Rel. on. Judgment and decree 
in A F. O. D No 300 of 1959, dated 3rd 
December, 1962 (Pat). Reversed.) 

(5) Where the creditor obtains a 

decree against surety and principal, 
surety has no right to restrain execu- 
tion against him until the , 

exhausts his remedies 

pal. AIR 1969 SC 297 (298) 

1 SCJ 380. (Judgment and decree in 
A. F. O. D. No. 300 of 1959, D/- 3-12- 

1962 (Pat), Reversed.) 

(6) Surety becomes liable <mly on 

contract of suretyship ^nd not by mere 
fact of loan. He is liable for each loan 
as soon as it is made. (1911) 21 Maa 
LJ 457 (460) (DB). . . . 

(7) The liabilities of 

his surety though arising ^nde 

same transaction 1957 

1919 Cal 636 (637) Am 1957 

Orissa 106 (108) * 

•• AIR 1946 Nag 135 (136) - ILK 

(1946) Nag 353 (DB). 

(8) A surety’s liability depends upon 

the terms of his contract 
a collateral obligation. •• 

401 (402) = ILR (1940) 2 gaj ^62 
AIR 1939 Bom 309 (312). 

be enhanced beyond the Pf a jr 
I ng of his written engagernent.) 

1914 Sind 154 (157) = 8,Sind LR 
(Guarantee-broker is not liable i^h r 

suffers loss on account °TSods ) 

reasonable delay in ^ AIR 

•• AIR 1967 Goa 88 (90) (DB) •• AIK 


1967 Mys 147 (149, 150) = (1965) 2 

Mys LJ 87 •• AIR 1959 Cal 746 (748) 
(DB). (Overdraft arrangement between 
Bank and A — B giving security of 
fixed deposit receipt — Amount due on 
overdraft — Letter of B not authoris- 
ing Bank to adjust against fixed 
deposit — Fixed deposit receipt not 
endorsed and discharged on maturity 
— - Bank held had no authority and 
option to adjust.) 

(9) There can be no contract of 
guarantee if liability does not exist. 
The liability of the guarantor pre- 
supposes the existence of a separate 
liability of the principal debtor and 
his liability is thus secondary which 
^omes into existence only in default by 
the principal debtor. AIR 1968 Goa 29 
(33) = 70 ITR 518. 

(10) With regard to contracts of 
guarantee for advances made by a 
bank to the principal debtor, an 
arrangement between the princii^l 
debtor, and the surety, behind the 
back of the bank, cannot affect 
the bank’s right. Nor are those rights 
affected by the fact that the banks 
agent has made accommodation advances 
without authority when the terms or 
guarantee were sufficiently 

cover them. AIR 1930 PC 272 (273). 

Ill) Surety is liable not only for the 
principal but also for due under 

the contract. AIR 1935 Mad 
** AIR 1929 All 687 (688). (Liability of 
principal debtor for tort in regard to 
amount embezzled — Surety ^Iso 

for interest allowed thereonj AIR 

1925 Sind 164 (166) =^19 Smd LR 237. 
(Surety for payment of interest Not 

liable for post diem interest m a mort- 
gage.) 

(12) A surety cannot be compelled to 
pay the sum assured 

ditor first realizes the debt due from 
the properties of the principal debtor. 
air 1967 Goa 88 (90) (DB). 

(13) Death of principal debtor does 

nnt discharge the surety. AIR 192U 

Nag 275 (2) (276) « AIR 1924 Lah 428 
(428) ** AIR 1922 Nag 112 (U2). (The 
decree need not specifically state the 

liability.) 

(14) Surety for guardian of minors 

properties is liable for his ”,75^ 

with the entire properties even though 
cnme were not included in the petition 
jrappoKtment. (1908) 12 Cal WN 481 

(485) (DB). 

(15) The liability of a surety for 
(629) (DB). 

(16) Debtor giving security to surety 
— Creditor cannot derive benefit there- 
of imless he can show direct interest 
In it by contrart, trust, or bankruptcy 
of both debtor and surety or upon 
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refusal by debtor to pay. AIR 1924 

Cal 578 (582, 583) = 51 Cal 185 (DB). 

(17) An oral guarantee by a person, 
not a party to the contract, of the per- 
formance by one of the parties to the 
contract is binding in Burma. AIR 
1939 PC 110 ail) = 1939 Rang LR 
358 = 66 Ind App 198. 

(18) Composition between partners 
and some of the creditors of an insol- 
vent firm — Partners executing secu- 
rity bond guaranteeing payment — 
Suit on failure — Held that any of the 
consenting creditors can sue on the 
surety bond as the facts proved that 
the debtor was separately and indivi- 
dually dealt with. AIR 1930 Lah 1029 
(1033) (DB). 

(19) Principal debtor allowed to 
withdraw from Court money deposited 
by a person who became liable to him 
under decree — Person getting rid of 
the liability in appeal seeking to 
recover from the principal debtor by 
attachment of properties — Stay of 
proceedings by Debt Settlement Board 
-- Held that his execution against 
surety was not premature and that 
surety was liable. AIR 1940 Cal 224 
(224). 

i20) Surety cannot escape liability on 
ground that circumstances were such 
that principal debtor was entitled to 
avoid contract, when in fact contract 
was not avoided. AIR 1916 Mad 1066 
(1067) (DB). 

(21) Surety is discharged from his 
liability by reason of the composition 
between creditor and principal debtor. 
AIR 1959 Mad 122 (126) = 71 Mad LW 
866 (2) (DB). 

(22) Where lessor can, but does not, 

determine lease on first default, the 
lease continues as before and if default 
is subsquently made sureties of lease 
under original security bond continue 
liable. (1910) 7 Mad L Tim 92 (93) 

(DB). 

(23) Security deposited for faithful 

discharge of duties as khazanchi of a 
Bank — Khanzanchi's duty stipulated 
to be bound to inform bank of insolvent 
circumstances of customers — Khanzan- 
chi dealing fraudulently with Bank as 
customer — Security is liable to for- 
feiture for loss caused by such fraudu- 
lent dealings. AIR 1920 PC 35 (40) — 
47 Ind App 164 10 Low Bur Rul 

167. 

(24) Guarantor undertaking to pay 
creditor certain sum if creditor would 
continue to deal with debtor — Cre- 
ditor not continuing to deal — Guaran- 
tor is not bound to fulfil contract. 
AIR 1927 PC 272 (274). 

(25) A employing B at one place on 
C standing surety for B — Employ- 
ment terminated — B employed by A 
afresh at a different place taking a 


^curity bond from another person — « 
C, held to have been discharged. AIR 
1967 AU M® (512) = (1968) 2 Lab U 


, — , ireogv — ourtfiy lor 

payment of deficiency arising on sale 
of mortgaged property also joined — 
Conditional decree for balance cannot 
be passed against him — His liability 
arises only when mortgage property is 
found insufficient. AIR 1948 Nag 123 
(125) = ILR (1947) Nag 643. 


(27) Under Section 128, the liability 
5u ^ surety being co-extensive with 
that of the principal debtor, imless it 
IS otherwise provided for by the con- 
tract, the contract of guarantee has to 
be construed to find out the exact point 
of time when the liability of the surety 
arises. The question depends on the 
terms of the contract of guarantee by 
which the surety has bound himself. AIR 
1948 Nag 123 (124) = ILR (1947) Nag 
643 •* AIR I960 Andh Pra 210 (211, 

212) = (1959) 2 Andh WR 435 (DB) •• 
AIR 1959 Andh Pra 96 (98) (DB). (It is 
open to parties to agree that the liabi- 
lity of surety shall arise only in a parti- 
cular contingency.) 


(28) Where the liability of the surety 
arises only on the happening of a con- 
tingency, the surety is not liable on 
his contract until that contingency has 
actually happened. AIR 1948 Nag 123 
(124) = ILR (1947) Nag 643. 


(29) A guarantee will only extend to 
a liability precisely Answering the des- 
cription contained in the guarantee. 
The surety like any other contracting 
party cannot be held boxmd to some- 
thing for which he has not contracted. 
AIR 1959 Ker 176 (177, 178) = 1958 
Ker LT 938 (DB). 

(30) Where the defendant acting as 
a commission agent contracts to supply 
mustard oil of pure quality to the 
plaintiff, he must be held to be the 
guarantor of the quality and would be 
answerable for the quality of the oil 
and the right of the plaintiff against 
the defendant in accordance with Sec- 
tion 128 of the Contract Act would 
be co-extensive with the liability of the 
manufacturer. AIR 1963 Pat 407 (411, 
412) ILR 40 Pat 950 (DB). 

(31) The UabiUty of a surety is co- 
extensive with that of the principal 
debtor and if the amount to be 
recovered by the creditor from the 
principal debtor could be recovered as 
arrears of land revenue from the prim 
cipal debtor, it can also be recovered 
in the same manner from his surety. 
(1962) 64 Punj LB 416 (419). 

(32) Money deposited with National 
Chamber of Commerce, Kanpur, as 
margin money under rules of chamber 
by one consituent for registering con- 
tracts entered Into with another con- 
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Section 128 — Note 2 (contd.) 
stituent of Chamber — Contracts pro- 
hibited under Government Control 
Order — Position of Chamber held 
was that of stake<holder and not quite 
that of surety. AIR 1963 AU 294 (298) 
(DB). 

A 

(33) A non-resident time charterer 
who charters a ship for a single 
voyage for carrying its own goods on 
payment of daily hire to the owner' of 
the ship is not liable to tax imder 
Section 172 of the Income Tax Act, 
1961, and therefore a person who had 
guaranteed the payment of tax on behalf 
of the time charterer is also not liable 
to pay the tax. AIR 1968 Goa 29 (35) 
= 70 ITR 518. 

3. Surety for minors. — (1) A surety 
for a debt for which a minor made 
himself liable cannot be proceeded 
against on his contract of guarantee 
because under Section 128 the liability 
of the surety is co extensive with that 
of the principal debtor, unless it is 
otherwise provided by the contract.^ 
The obligation of a surety does not 
become a primary one when no liabi- 
lity can ever be fastened on the prin- 
cipal debtor by reason of his minority 
at the time of the contract. AIR 1957 
Mad 164 (168) = ILR (1957) Mad 176 
(DB). (19 Bom 697, Not followed.) 


[But see (1895) 19 Bom 697 (703) 

(DB). (Bond by minor — Surety — 
Surety is liable irrespective of the 
validity of minor’s contract.) *• AIR 
1940 Nag 327 (331) =» ILR (1940) Nag 
832. (Contract by minor — Surety 
representing that he is a major and 
agreeing to compensate if representa- 
tion proves false or if the contract WM 
found defective in any other respe^ 
— * Held he was liable to compensate.)! 


4 . Where the debt is unenforceable 
against the principal debtor.— (1) 
where original agreement w void 
surety is liable as principal debtor. Alts 
1921 Lah 79 ( 80) = 22 Cri LJ ®?2 ^ 
2 Lah 204 *• AIR 1919 Oudh 276 

(277) = 22 Oudh Cas 109. 

[See however AIR 1926 Nag 466 (468) 
(DB). (Original contract itself unen- 
forceable — Liability of surely 
cannot be enforced.) •• AIR l^J 
88 (90) (DB) *• AIR 1963 Mad 413 (418, 
419) = (1983) 2 Mad LJ 20 . (OvOTuled 
on another point in AIR 196® 8C 493 
— Appeal No. 7 of 1956. D/- 8-7-1959 
(Mad), Reversed.)] 

(2) Claim time-barred again st pr in- 
dpal debtor but not a ga in st surety 
Plaintiff is entitled to a decree M 
against the surety only. AIR 19^ 
Rang 88 (89) = 10 Rang 398 AIR 
1918 Cal 707 (713) «= 44 C ^978 (DB). 

[But see AIR 1918. Bom 197 UM) — 
42 Bom 444 (DB)J 


(3) The liability of a surety is only 
co-extensive with that of the principal 
debtor. A non-agriculturist surety will 
not be liable for the entire debt when 
the principal debt has been scaled 
down under the provisions of the 
Agriculturists Relief Act, but will 
be, liable only to the extent of the 
sc^ed down debt due by the principal 
debtor. AIR 1951 Mad 48 (54, 55) » 
ILR (1951) Mad 305 (FB). (AIR 1942 
Mad 145, Overruled.) •* AIR 1966 Ker 
203 (204) = 1965 Ker LT 1266 (DB). 
(Co-extensiveness of surety’s liability 
has nothing to do with consequences 
of recovery of debt — Otherwise con- 
tract — Provision in suretyship bond 
in someway qualifying measure of 
surety’s obligation is not otherwise 
provision. AIR 1944 Nag 277, Diss. 
from.) 

[But see AIR 1955 Bom 419 (431). 
(Discharge of principal debtor by 
operation of law does not discharge 
surety — AIR 1942 Mad 145, Relied 
on.) •• AIR 1952 Nag 201 (202) = ILR 
(1951) Nag 864. (Settlement of debt 
by Debt Relief Court does not affect 
liability of surety who has executed 
bond for discharge of debt created by 
decree-passed against judgment-debtor 

— AIR 1947 Nag 61 (FB) and AIR 
1948 Nag 390, Relied on.)] 

(4) Where the principal debtor is dis- 
charged the decree-holder cannot pro- 
ceed against the surety without ex- 
pressly reserving such a right in the 
document discharging the judgment- 
debtor. The general rule governing the 
release of surety applies to the person 
who has become surety in execution 
proceedings also so that if the prin- 
cipal debtor is released by the ere- 
ditor, the surety is also discharged. 
AIR 1958 Andh Pra 512 (513) (DB). 

5. Surety for a limited amount. — fl) 
Surety bond guaranteeing payment 
upto a certain amount — Creditor is 
not prohibited from advancing more 
but the surety will be liable only to 
the extent of guarantee. AIR 1939 
Nag 31 (32) = ILR (1941) Nag 415 *• 
AIR 1937 Mad 360 (362). 

(2) Surety promising to make good 
discrepancies upto an extent of Rs. 1000 

— Subsequent letter by him to the 
creditor asking him to entrust further 
business — Held, it did not convert 
the liability to an luiUniited liability. 
(1913) 14 Mad L Tim 249 (256) (DB). 

4. Joint family — Son’s liability for 
father’s surety debt. — (1) Son is liable 
for surety debt of father imless the 
debt Is tainted with immorality. AIR 
1931 All 631 (632) = 53 All 695 (DB) 

•• AIR 1970 PunJ 67 (71, 74) (FB). 

7 . Surety bond to Court. — (1) Surety 
bond for payment of decree amount 
under Order 21, Rule 40 (3). C. F. a 
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Scctioo 128 — Note 7 (contd.) 
begins to operate only from the date 
of acceptance by the Court. AIR 1928 
Mad 469 (470) = 51 Mad 161 (DB). 

(2) Surety bond to Court for 
due appearance of judgment-debtor on 
date of hearing or as ordered by Court 

— Judgment-debtor appearing on some 
hearings and ordered to appear at the 
next hearing — The debtor absconding 
the surety was held liable AIR 1939 
Sind 270 (271) = ILR (1939) Kar 401 
(DB). 

(3) Surety for due appearance of 

accused let on bail — Accused abscond- 
ing. the security under bail bond 
realised from accused’s property — 
Held, that Section 128 did not apply to 
the case and that the surety could be 
asked to pay what he undertook to 
pay. AIR 1933 Sind 320 (321) = 35 

Cri LJ 315 (DB). 

(4) Surety to administration bond — - 
Letters of administration found to have 
been obtained by fraudulent misrepre- 
sentation to Court — Surety not 
aware of the same — Court cancelling 
letters of administration and transfer- 
ring bond to the Administrator-General 

— Suit against surety by the Adminis- 

trator General to recover moneys rea- 
lised by the administrator and misap- 
propriated by him — Held, suety was 
liable. (1908) 35 Cal 955 (961) = 35 

Ind App 109 (PC). ((1906) 33 Cal 713 

(FB), Affirmed.) 

(5) Under Section 145, Civil P. C., 

surety bonds given to Courts can be 
enforced in execution proceedings and 
a separate suit is not necessary. This 
is so even where the surety purports 
to mortgage his property by way of 
security. AIR 1952 Nag 201 (202) = 

ILR 1951 Nag 864 »* 1968 Cur LJ 199 
(202) = 70 Punj LR 237. 

[See also AIR 1966 Andh Pra 151 
(152) = (1965) 1 Andh LT 245 (DB). 
(Security bond to Court by judgment- 
debtor — Bond cannot be enforced 
under Section 145 — Bond can be en» 
forced under Section 151 in execution 
proceedings.)] 

(6) A bond for the performance of a 
decree which is governed by S. 145, 
C. P. Code, though not in the strict 
sense, a contract of guarantee, in the 
absence of any stipulation in that 
behalf there is no ground for limiting 
a surety’s liability only to decrees 
passed after contest. There is nothing 
imreasonable or wrong in a surety, ex- 
pressly stipulating that he would be 
bound by his guarantee only if a 
decree is passed after contest and that 
he would not be bound by a consent 
decre. AIR 1962 J and K 72 Rel. om 
AIR 1967 Mys 147 (149) = (1965) 2 
Mys LJ 87. 

(7) Liability of surety for person 
ordered to keep peace or to be of 


0 


good behavior imder the Code ot Cri- 
®^al Procedure, is independent llabl- 
^ co-extenslve with that 
of the person bound over. Provisions 
relating to contracts of guarantee and 
surety’s liability in Chapter 8 of the 
Contract Act are wholly inapplicable 
to such bonds by surety. AIR 1946 All 
333 (335, 336) = ILR (1946) All 801 = 
47 Cri LJ 757 (FB). 


8. Limitation upon liability provided 
by contract.— (i) The term “unless it 
is otherwise provided by the contract” 
cannot be ignored. 1942 Nag LJ 39 
(41). 

(2) Liability of surety can be limited 
or made contingent by special contract. 
AIR 1926 Nag 449 (450). 

(3) A guarantee will only extend to 

a liability precisely answering the des- 
cription contained in the guarantee. 
The surety like any other contracting 
party cannot be held bound to some- 
thing for which he has not contracted. 
AIR 1959 Ker 176 (177, 178) = 1958 

Ker LT 938 (DB). 


(4) Guarantee must be construed by 
circumstances. AIR 1930 Cal 17 (19) = 
57 Cal 764 (DB). (Guarantee for what 
may “ultimately be found due from 
principal debtor” — No ' liability until 
deficiency is found after taking steps 
aganst latter.) ** 1937 All LJ 1265 
(1271) (DB). (Contract restraining plain- 
tiff’s right to recover from surety until 
remedies are exhausted against prin- 
cipal — No cause of action arises till 
the condition is fulfilled.) •• (1903) 16 
CPLR 76 (77). Surety under mortgage 
bond liable for deficiency after realis- 
ing from property — Remedies against 
properties must be exhausted first.) 

(5) Agreement to pay on failure of 
others to pay does not limit the liabi- 
lity of surety within the meaning of 
Section 128, Contract Act. AIR 1932 
Nag 62 (64) = 28 Nag LR 325 (DB) •* 
AIR 1941 Lah 16 (16) = ILR (1941) 
Lah 323 (DB). (Surety contract con- 
taining the term that the surety will 
be responsible if the person supplyhig 
goods was “unable to realise the price 
thereof from the firm” — Held, that 
no condition that his liability would 
come into operation only if all reme- 
dies against principal debtor were 
exhausted could be read into these 
words.) *• AIR 1960 Raj 319 (320) = 
1960 Raj L 375 (DB). (Surety bond for 
due performance of decree — Surety 
agreeing to pay decretal amount in 
case of failure of defendant to pay — 
Default in payment — Held, there was 
no contract express or implied from 
which it could be inferred that liabi- 
lity of surety was limited.) 

[See however AIR 1961 Raj 247 (249, 
250) = 1961 Raj LW 290. (Surety 

liable only if demretal amount could 
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Section 128 ^ Note 8 (oontd.) 
not be recovered from properties oJ 
Sudgment-debtor — Liability of surety 
held was not co-extensive with that of 
Sudgment-debtor.) 1 

(6) Where the surety has by the term9 
of the document executed by him in 
favour of the creditor, expressly limited 
his liability to the advances made by 
the plaintiff to defendant in connection 
with the work of construction of a cer- 
tain building, it cannot be extended to 
the advances made by the plaintiff to 
the principal debtor for other purposes 
1947 Marwar LR (Civ) 51 (53) (DB). 

(7) Where the liability of the judg- 
ment-debtor as undertaken under a 
security bond is limited to a specific 
sum, the liability is not co-extensve 
with the amount that may ultmiately 
be decreed and the imdertaking that 
the judgment-debtor would render him- 
self liable to any amount that might 
be finally decreed means that the 
liability would not exceed the specified 
sum- AIR 1906 Andh Pra 151 (152) = 
(1965) 1 Andh LT 245 (DB). 

9. Suit against surety. — (1) Concur- 
rent suit against both the principal 
and surety are maintainable. AIR 1928 
Mad 1262 (1263) (DB). 

(2) Suit against surety only is main- 

taiaable. AIR 1919 Lah 450 (457) =» 
1918 Pun Re No. 91 (DB) *• AIR 1919 
Lah 355 (356) = 1919 Pun Re No. 93 
•• AIR 1919 Sind 103 (103) = 13 Sind 
LR 92 (DB) •• AIR 1952 Vind Pra 18 
(18). (Suit against surety in first 
instance.) •• AIR 1947 Bom 403 (404) = 
ILR (1947) Bom 75 (DB). (On default 
by lessee of tolls, the Government 
without first proceeding against his 
property, can sell his surety’s land.) 
•• 1959 All LJ 789 (793) = 1959 AU 

WR (HC) 644. (Contract can be enforced 
against surety, in absence of contract 
to contrary, without proceeding against 
principal debtor.) ** AIR 1959 Madh 
Pra 26 (26) =• 1958 MPLJ 253. 

(3) Execution can be talcen against 
the surety alone. AIR 1934 Mad 186 
(188, 189) « 57 Mad 688 (DB). 

(4) Decree obtained against principal 

debtor under Co-operative Societies Act 
where sureties could not be made 
parties — Held, suit to recover the 
same from the surety when the prin- 
cipal absconded was not barred. AIR 
1934 Pat 52 (53), ^ 

(5) A stirety is not a necessary party 
to the suit against the debtor. AIR 
1948 AU 289 (291) — ILR (1943) AU 
598. 

(6) The surety is a necessary party 
Im a suit tUed for the enforcement of 
the mortgage. But It is one thing to 
jjoln him as a necesscur party and 

unnthftr to Claim a decree against 
The mortgagee can join the 

tVoL 6.] 3 A. M. 54 


surety as a necessary party under 
Order 34, Rule 1, C. P. Code, without 
claiming any relief against him. That 
he is required to do by virtue of Sec- 
tion 91 of the T. P. Act, read with 
Order 34, Rule 1, C. P. Code. This is 
because the surety can, as a person 
interested, cl aim to redeem the pro- 
perty But these provisions do not 
entitle the mortgagee to claim relief 
of a conditional nature against the 
surety, where he has agreed to make 
good the deficit which may be found 
due on the sale of the mortgaged pro- 
perty. Unless the cause of action has 
arisen no relief can be claimed against 
the surety. AIR 1948 Nag 123 (125) = 
ILR (1947) Nag 643. 

(7) A suit to enforce a contract of 
guarantee can succeed even if the 
plaintiff .has not exhausted his reme- 
dies against the principal debtor. AIR 
1957 Pat 256 (259) (DB) »• AIR 1962 

Pat 405 (406) = 1962 BLJR 34. 

[But see AIR 1960 Madh Pra 68 (69) 
= 1960 MPLJ 81.] 

10. Burden of proof. — (1) Onus of 

proof that liability is limited is on the 
surety. AIR 1935 Lah 729 (731) == 16 
Lah 757 (DB). 

(2) Suit on pro-note executed by 
defendant by way of security in 
favour of plaintiff to ensure that X 
would give certain crop to plaintiff — 
Plaintiff must prove that X committed 
breach of agreement to get a decree on 
the basis of pro-note. ILR (1965) 15 

Raj 252 = 1965 Raj LW 47 (48). 

11. Limitation. — (1) Against a 

surety limitation commences to run 
from the date of his own contract. 
AIR 1919 Cal 636 (637) (DB) AIR 

1940 All 116 (117) (DB) AIR I960 

Andh Pra 210 (212) «= (1959) 2 Andh 
WR 435 (DB). 

(2) Payment by principal of interest 
does not extend limitation against 
surety even if payment is made with 
the surety's consent. AIR 1918 Cal 
707 (710)= 44 Cal 978 (DB). 

[See however 1962 Raj LW 20 (20). 

(Payments signed by both principal 
debtor and surety — Limitation is ex- 
tended against them both.)] 

(3) Acknowledgment by principal 
debtor does not bind surety. AIR 1931 
Lah 691(694) = 13 Lah 240 (DB). 

[See however ILR (1961) 1 Ker 493 
(505). (Guarantee for general balance 
due from principal debtor — Debtor 
keeping debt alive by acknowledg- 
ments — Limitation is saved also 
against the surety.)] 

(4) A promissory note payable on 

being a debt in praesenti and 
payable without demand, the limita- 
tion begins to run from the date of Ite 
execution, and the liability of the 
surety being collateral wl^ that ot 
the principal-debtor, the position both 
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129. “Continuing guarantee”. — A guarantee 
transactions is called a “continuing guarantee.” 


which extends to a series oj 


liiustrations 

(a) A. in consideration that B will employ C in collecting the rent of B's ..min. 
^n, promises B to be repionsible, to the amount of 5,000 rupees, for the due ^1^ 
bon and payment by C of those rents. This is a continmng guarantee 

(b) A guarantees payment to B. a tea-dealer, to the amount of £ 100, for any tea 
he may from bme to bme supply to C. B supplies C vdth tea above the value of f 100 
Md C pays B for it Afterwards B supplies C with tea to the value of £ 200. C fS 

itid:^ I'; ~rotT"£ V 

B 'Jt ® ‘0 b' delivered by 

B o C “d to be paid for m a month. B delivers five sacks to C. C pays for them 

bv Twat C. which C does not pay for. The gumaotee ^ven 

*e fom saX cootmumg guarantee, and accordingly he is not liable for the priS of 


Section 128 — Note 11 fcontd.) 
in English and in Indian law is that 
It will always depend upon the form of 
the contract as entered into between 
the surety and the creditor and whe- 
ther or not the principal-debtor and 
the surety are co-contractors. AIR 

1957 Orissa 106 (108) = ILR (1957) Cut 
454 , 

(5) For the purposes of application 
of S. 20, Limitation Act (1908), the debt 
of the surety is distinct from the 
debt of the principal debtor, though 
both of them arise out of the same 
transaction. Section 128 has reference 
only to the quantum of the liability 
and is not intended to affect the appli- 
cation of the statute of limitation. AIR 
1957 Orissa 106 (108) = ILR (1957) Cut 
454 ** AIR 1964 Cal 358 (360). 

Section 129 — Note 1 

(1) Question of continuing guarantee 
is to be determined with reference to 
the whole instrument. Cases of ambi- 
guity require consideration of nature 
of business, position of parties and 
surrounding circumstances. AIR 1930 
All 730 (731) = 52 All 997 (DB). 

(2) In considering whether bond con- 
stitutes continuing guarantee surround- 
ing circumstances must be considered 
unless wording of guarantee precludes 
it — Husband allowed to overdraw 
from Bank to the extent of Rs. 18,000 on 
his wife’s depositing with Bank the 
deeds of her house as security — 
Bank advancing Rs. 18,000 — Husband 
wanting further finance — Wife exe- 
cuting legal mortgage in respect of 
house in favour of Bank for Rs. 25,000 
to allow husband to overdraw to that 
extent — Banking account kept on the 
same basis — Security providing for 
total amount of Rs. 25,000 with interest 
or for any amount for time being 
owing and due to Bank from the wife 
“on footing of the bond” which special- 
ly referred to husband’s overdraft — 
Held, that Court was not precluded 


from enquiring whether there was con- 
tinuing guarantee; that the mortgage 
was a continuing guarantee for her 
husband’s liability on hi.g overdraft 
account limiting her liability to the 
amount stated in mortgage deed. AIR 

1941 Mad 282 (283, 284) « ILR (1941) 
Mad 313 (DB). 

(3) There is no analogy between a 
security bond executed by a surety 
under Section 55 (4), Civil P. C., and 
a continuing guarantee as defined 
under Section 129, Contract Act. In 
the former case there is no series of 
trai^actions giving rise to distinct 
liabilities which the guarantee is in- 
tended to cover but there is only a 
single transaction under which the 
surety undertakes responsibility foi 
certain things to be done in future 
though on different occasions. AIR 

1942 Mad 101 (102). 

(4) Illustration (a) to Section 129 is 
wrong as statement of law. AIR 1930 
Rang 173 (174) = 8 Rang 320 (DB). 

(5) Guaranty for performance of de- 
finite, existing arrangement (lease) — 
Consideration not variable as result of 
future dealings — Contract is not one 
of continuing guarantee. AIR 1930 All 
730 (731, 732) = 52 AU 997 (DB). 

(6) Contract of surety for the appear- 

ance of the judgment-debtor on each 
and every occasion when required is 
one of continuing guarantee and is re- 
vocable by notice to creditor. AIR 
1931 AU 243 (244) 52 All 1014. 

(7) Repayment of mortgage debt 

guarantee by surety to extent of cer- 
tain amount — Contract held, contract 
of continuing guarantee — Suit against 
guarantor held maintainble before suit 
On mortgge. AIR 1931 PC 224 (225) = 
58 Ind App 306 = 59 Cal 320. (AIR 

1930 Cal 17 = 57 Cal 764 (DB). Revers- 
ed.) 

(8) A request to advance money to 
another person up to a certain limit 
for his trade is continuing guarantee. 
Formal written acceptance is not neces- 
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130. RevocaHon of contmuing guarantee. — A conHnuing guarantee may at 

any time be revoked by the surety, as to future transactions, by notice* to the 
creditor. 

Illustrations 

(a) A, in consideration of B’s discounting, at A*s request, bills of exchange for C, 
guarantees to B, for twelve months, the due payment of alj such bills to the extent of 
5,000 rupees. B discounts bills for C to the extent of 2,000 rupees. Afterwards, at the 
end of three months, A revokes the guarantee. This revocation discharges A from all 
liability to B for any subsequent discount But A is liable to B for the 2,000 rupees, 
on d^ault of G. 

(b) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the bills 
tiiat B shall draw upon him. B draws upon C. C accepts the bill. A gives notice of 
revocation. C dishonours the bill at maturity. A is liable upon his guarantee. 

[*] Notice by word of mouth would be sufficient it seems, whether the guarantee be 
oral or in writing. 


Section 129 ~ Note 1 (contd.) 

sary. AIR 1933 Mad 756 (758) = 57 

Mad 398 (DB). 

(9) Surety asking dealer to keep per- 

son’s khata up to Rs. 200 gives continu- 
ing guarantee to the extent of Rs. 200. 
AIR 1939 Nag 31 (32) = ILR (1941) 

Nag 415. 

(10) Guarantee for pa 3 nment of rent 
for series of months is a continuing 
guarantee. AIR 1930 Sind 316 (318) =• 
25 Sind LR 262 (DB). 

(11) Surety to be liable to extent of 
one year’s rent on default by principal 
during period of lease — It is a con- 
tinuing guarantee for the whole period 
of lease — Surety continues to be 
liable even after death of principal 
during course of lease period and suc- 
cession of his widow, in the absence 
of any personal element in the contract 
and in the absence of any revocation 
by him. AIR 1942 Oudh 325 (326, 327] 
== 17 Luck 712. 

(12) Security by B for the due collec- 
tion and pasonent by A of the rents to 
the extent of a certain sum — Contract 
is a continuing guarantee. AIR 1928 
Cal 204 (206) = 55 Cal 154 (DB). 

(13) When a person becomes a surety 

that an administrator will duly get in 
and administer the estate of a deceas- 
ed person, this cannot be said to be a 
continuing guarantee within the mean- 
ing of this section. (1909) 31 All 56 
(57) (DB) *• AIR 1932 All 262 (263) =» 
54 All 293 (DB). (Surety to admini- 
stration bond cannot revoke guarantee 
at his will. But Court has power to 
relieve him of his liability to future 
transactions. But surety is liable for 
past mal-administration discovered 
later.) *• AIR 1921 Upp Bur 25 (26) = 
4 Upp Bur Rul 22 *• AIR 1917 Low Bur 
173 (173) (DB) *• (1905) 28 Mad 161 

(186) (DB). 

(14) The guarantee of fidelity Is not 
a continuing guarantee and is not 
voked by 'guarantor’s death. Such 
guarantee continues till appointment is 
held. Am 1920 PC 35 (37) = 47 Ind 
App 164 a 10 Low Bur Rul 167 ** AIR 


1930 Rang 173 (174) = 8 Rang 320 

(DB). (Guarantee can be recalled on 
definite proof of servant’s misconduct.) 

[But see (1902) 15 CPLR 136 (139, 140). 
(Guarantee for fidelity of servant is 
continuing guarantee and in the ab- 
sence of intention to contrary does not 
enure to the benefit of creditor after 
death of guarantor.)] 

(15) Company employing a person — 
Certain persons entering into continu- 
ing guarantee for due performance of 
duties — Defalcations committed — 
Suit by company against guarantors 

Burden of proof is on company to 
prove such lack of diligence and faith- 
fulness as caused breach of agreement 
of guarantee. AIR 1937 Rang 37 (38). 

(16) Security bond for due payment 

of instalments of license money is not 
a continuing guarantee and not revoc- 
able arbitrarily. AIR 1926 Bom 465 
(466) (DB) •• AIR 1925 Nag 7 (9) « 

22 Nag LR 158 (DB). (Continuing gua- 
rantee must refer to a series of trans- 
actions of which some are unknown 
and indefinite or not certain to come 
into existence.) 

(17) Suretyship imder Order 41, R. 6, 
Civil P. C., is not continuing guarantee. 
AIR 1917 Cal 594 (595) (DB). 

Section 130 — Note 1 

(1) Continuing guarantee can be re- 
voked by notice. AIR 1930 Sind 316 

318) = 25 Sind LR 262 (DB) ** Am 
1918 PC 210 (211) ** (1909) 31 All 56 
(57) (DB). (Motive for revocation is 
immaterial.) 

(2) When personal guarantee is not 
given, provision of Contract Act relat- 
ing to revocation of security cannot be 
availed of to put an end to the security. 
(1896) 19 Mad 140 (143) (DB). 

(3) Guarantee covering a definite 
case does not enable a surety to nullify 
the security by withdrawal, by mere 
notice to creditor. AIR 1917 Cal 699 
(700) (DB). 

(4) Agreement for production of 
judgment-debtor whenever required 
by Court is a continuing guarantee and 
may be revoked by surety with refer- 
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131. Revocation of continuing guarantee by surety^s deatii. — ^The death of 
the surety operates, in the absence of any contract to the contrary, as a revoca- 
tion of a continuing guarantee, so far as regards future transactions.* 

[°] Cf: Section 208 infra. 


Section 130 — Note 1 (contd.) 
ence to any future date. AIR 1931 All 
243 (244) = 52 All 1014 •* AIR 1934 

Lah 962 (962) (DB). 

(5) Where by the surety bond the 
surety is liable for one year’s rent on 
default of the principal during period 
of lease, in the absence of any personal 
element in the contract and in absence 
of any notice to the landlord revoking 
the guarantee, the surety is liable for 
the period of one year, even if the 
principal dies in the meanwhile and is 
succeeded by his widow. AIR 1942 
Oudh 325 (326, 327) = 17 Luck 712. 

(6) Pleading denial of liability in a 
suit is not a notice terminating con- 
tinuing guarantee. (1903) ILR 27 Bom 418 
(424) (DB). 

(7) Though the case of surety whose 
security is accepted by a Court cannot be 
treated as one falling under Section 129 
or Section 130, Contract Act, so as to 
entitle him to put an end to the agree- 
ment at his will, yet the .High Court to 
which the guarantee is given has 
power to exonerate the surety from all 
liability for future transactions. AIR 
1932 All 262 (262) = 54 All 293 (DB). 

(8) Surety for a Receiver is not dis- 
charged by his giving notice. He be- 
comes a surety only on the Court ac- 
cepting him and consent of Court is 
necessary for discharge. AIR 1926 PC 
32 (33). 

(9) There is no analog between a 
security bond under Section 55 (4), Civil 
P. C., and a continuing guarantee as 
defined in Section 129, Contract Act. 
A surety in former case cannot be re- 
leased at his pleasure and Section 130 j 
C ontract Act, does not apply. AIR 1942 
Mad 101 (102). 

(10) A suretyship under Order 41, 
Rule 6 of the C. P. Code is not a con- 
tinuing guarantee within Section 130, 
Contract Act. AIR 1917 Cal 594 (595) 
(DB). 

(11) Section 130 does not apply to 
special contract of suretyship by surety 
to administration bond, irrespective of 
the grant of Letters of Administration. 
AIR 1917 Low Bur 173 (173) (DB) ** 
AIR 1932 All 262 (263) = 54 All 293 
(DB) ** AIR 1921 Upp Bur 25 (26) = 
4 Upp Bur Rul 22. (Administration 
bond under Section 78, Probate and 
Administration Act.) •• (1905) 28 Mad 
161 (166) (DB). 

(12) Where A and B bound them- 
selves and their heirs for conduct of 
C, but could terminate suretyship on 
giving notice to postal authorities in 
whose service C got in, suit for con- 
tribution in the absence of notice 


during lifetime of A against heirs of A 
will lie by B who had to pay under 
surety bond for misconduct of C as 
guarantee was continuing guarantee 
and properties of A were liable ^ere- 
for. AIR 1921 All 287 (288) - 43 All 
132 (DB), 

Section 131 — Note 1 

(1) Contract must be looked into to 
determine whether death operates as 
revocation. AIR 1928 Cal 204 (206) = 
55 Cal 154 (DB). 

(2) Death of person guaranteed does 
not operate as revocation of guarantee. 
AIR 1942 Oudh 325 (326) = 17 Luck 
712. 

(3) Guarantee of fidelity .for fixed 

period and of permanent character is 
not a continuing guarantee and is not 
revoked by ^arantor’s death. Such 
guarantee continues till appointment Is 
held. AIR 1920 PC 35 (37) 10 Low 

Bur 167 «= 47 Ind App 164. 

[But see (1902) 15 CPLR 136 (130, 

140.] 


(4) Lease granted on condition that 
rent for certain years was guaranteed 
by S — S guaranteeing on condition 
that G would reimburse S for rents 
paid under guarantee — Held, even if 
this be a case of confirming guarantee, 
G’s liability was not determined on his 
death. (1888) 10 AU 531 (533) (DB). 

(5) Guarantee for securing an ap- 
pointment is not a continuing gua- 
rantee and therefore is not revoked by 
the death of the guarantor. AIR 1920 
PC 35 (37) =< 10 Low Bur Rul 137 — 
47 Ind App 164. 

(6) Surety depositing securities wlm 
Bank for faithful performance by his 
son of duties of Khazanchl — Employ- 
ment of son terminable by three 
month’s notice on either side — Gua- 
rantee to continue so long as iwn con- 
tinued to be employed : Held, that 
surety could not determine guarantee 
forthwith at any time. Since there was 
a contract that the guarantee was to 
continue till the employment of the 
son, it could not be determined by 
death of surety. AIR 1917 Low Bur 
51 (53) (DB). 

(7) Where surety bond binds tii« 
surety and his representa^ee tor tte 
due performance of his services by xaa 
principal and the bond contains a 
vision that the guarantee was ten^able 
by six months’ notice, surety’s death 

not free his representatives ,from 
liability for default of the IM^cI^ 
seouent to the death of surety. AIR 1921 
AU 287 (288) = 43 AU 1S2 (DB). 

(8) Though Sections 181 to 139 of t^ 
Contract Act do not apply in terms to 
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132. Liability of two persons, primarily liable, not affected by arrangement 
between tbem that one shall be surety on other^s default.-~Where two persons 
contract with a third person to underlie a certain liability, and also contract with 
e ach other that one of them shall be liable only on the default of the other, the 
third person not being a party to such contract, the liability of each of such two 
persons to the third person under the first contract is not affected by the existence 
of die second contract, although such third person may have been aware of its 
existence. 

lUustratioo 

A and B make a joint and several promissory note to C. A makes it, in fact, as 
surety for B, and C knows this at the time when the note is made. The fact that A, 
to the knowledge of C, made the note as surety for B, is no answer to a suit by C 
against A upon the note. 


133. Discharge of surety by variance in terms of contract. — Any variance, 
made without the surety’s consent, in the terms of the contract between the 


Section 131 — Note 1 (contd.) 
a surety bond executed in favour of a 
Court die principles contained in these 
sections do apply to such a case. (1965) 

2 Law Rep 108 (110, 111)). 

Section .132 — Note 1 

(1) A and B executing pro-note and 
making Uiemselves jointly and several- 
ly liable — Mere knowledge by promisee 
that B was only security for A cannot 
affect liability of promisors under pro- 
note. AIR 1942 Mad 134 (136) (DB) •• AIR 
1929 All 664 (665) (DB). (Person who 
executes pro-note cannot be held in 
law to have position of surety.) •* AIR 
1928 Sind 156 (157) = 20 Sind LR 106 
•• AIR 1951 Mad 239 (240) (DB). 

(2) Pro-note by A and B on joint 

and several liability for “security for 
overdraft” — A, real borrower and B 
merely guarantee — Liability of both 
held unaffected by any contract 
tween them. AIR 1943 Mad 216 (217) 
(DB). ^ , 

(3) A and B executing pro-note ana 
making themselves jointly and several- 
ly liable — It is not open to B to let 
in parole evidence to vary 

pro-note and whittle down his liability 
by reasons of any private arrangement 
with A to which promisee was not 
party. AIR 1942 Mad 134 (136) (DB). 

(4) Where a bill does not declare in 
express terms the rights of the co-obll- 
gors, inter se, there is nothing in law 
to prevent one of them to prove such 
terms by parole evidence, provided that 
he does not thereby intend to affect the 
rights of the creditors to demand 
mediate payment from either or both m 
the co-obligors or joint promisors. AIK 
1926 Sind 156 (157) = 20 Sind LR 106. 

(5) Pro-note — Joint executants — 
Plea by one executant that he si^ed 
as surety for the other is not maintain- 
able. AIR 1935 Mad 643 (645).^ _ , 

(6) The liability which is undertaken 
by the acceptor and the drawer of a 

is in no sense a joint liability. It 
is true that they each contract to pay 
the sum of money, but they con- 


tract severally in different ways and 
subject to different conditions. Sec- 
tion 132 is not applicable to such a 
case. (1877-78) 3 Cal 174 (181) (DB). 

(7) Though Sections 131 to 139 of the 
Contract Act do not apply in terms to 
a surety bond executed in favour of a 
Court the principles contained in these 
sections do apply to such a case. (1965) 
2 Law Rep 108 (110, 111). 


SECTION 133 — SYNOPSIS 

1. Discharge of surety on variation of 

contract. 

2. Variation operating as discharge. 

3. Variation not operating as dis- 

charge. 

1. Discharge of surety on variation 
of contract. — (1) The principle of the 

law of the discharge of sureties is that 
the surety, like any other contracting 
party, cannot be held bound to do 
something for which he has not con- 
tracted. If the original parties have 
expressly agreed to vary the terms of 
the original contract, no further ques- 
tion arises. The original contract h^ 
gone, and unless the surety has assent- 
ed to the new terms, there is nothing 
to which he can be bound, for the 
final obligation of the principal debtor 
will be something different from the 
obligation which the surety guaranteed. 
Presumably he is discharged forth- 
with on the contract being altered 
without his consent, for the parties 
have made it impossible for the gua- 
ranteed * performance to take place. 
AIR 1935 PC 21 (24) = 59 Bom 180 = 
62 Ind App 23 ** AIR 1941 Bom 108 
(119, 120) = ILR (1941) Bom 273 (Dg 
•• AIR 1938 Mad 585 (588) (DB) ** AtB 
1918 PC 210 (212) •• (1966) 79 Mad LW 
189 = (1966) 1 Mad LJ 457 (458) *♦ 
1962 Raj LW 711 = ILR (1963) 13 Raj 
391 (393) •• AIR 1961 Punj 281 (286) 

(DB). (Variation in terms of original 
contract between debtor and creditor 
without consent of surety — Surety 
bond executed In favour of creditor 
slands discharged — Coimter guaran- 
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principal ^[debtor] and the creditor, discharges the surety as to transactions sub- 
sequent to the variance.] 

Illustrations 

(a) A becomes surety to C for B’s conduct as a manager in Cs bank. Afterwards 
B and C contract, without A’s consent, that B’s salary shall be raised, and that he shall 
become liable for one-fourth of the losses on overdrafts. B allows a customer to over- 
draw, and the bank loses a sum of money. A is discharged from his suretyship by the 
variance made without his consent, and is not liable to make good this loss. 

(b) A guarantees C against the misconduct of B in an office to which B is appoint- 
ed by C, and of which the duties are defined by an Act of the Legislature. By a sub- 
sequent Ac?t, the natme of the office is materially altered. Afterwards, B misconducts 
himself. A is discharged by the change from future Uabilify under his g^uarantee, though 
the misconduct of B is in respect of a duty not affected by the later Act. 

(c) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon A's 
becoming surety to C for B’s duly accounting for moneys received by him as such 
clerk. Afterwards, without A’s knowledge or consent, C and B agree diat B should be 
paid by a commission on the goods sold by him and not by a fixed salary. A is not liable 
for subsequent misconduct of B. 

(d) A gives to C a continuing guarantee to the extent of 3,000 rupees for any oil 

supplied by C to B on credit. Afterwards B becomes embarrassed, without the 

knowledge of A, B and C contract that C shall continue to supply B with oil for reaciy 
money, and that the payments shall be applied to the then existing debts between B and 
C. A is not liable on his guarantee for any goods supplied after this new arrange- 
ment. 

(e) C contracts to lend B 5,000 rupees on the 1st March. A guarantees repayment. 
C pays the 5,000 rupees to B on the 1st January. A is discharged from his liability, as 
the contract has been varied, inasmuch as C mi^t sue B for the money before the 1st 
of March. 

Inserted by the Rei)ealing and Amending Acjt, 1917 (24 of 1917), S. 2 and Sch. I. 
t] Whether or not in a material point? 


Section 133 — Note 1 (contd.) 
tor under counter indemnity bond also 
discharged.) ** 1959 All WR (HC) 644 
= 1959 All LJ 789 (794). 

(2) The application of this principle 
must always depend upon a correct 
analysis of the contract in fact made. 
Guarantees frequently relate to obliga- 
tions without special reference to any 
specific contract between the creditor 
and the principal debtor. In such a 
case the doctrine referred to would 
have a very limited application. But 
when vthe contract between the creditor 
and the principal debtor is the basis of 
the surety bond and has been shown to 
the sureties before the bond is execut- 
ed and is referred to in the body of 
the judgment the principle will apply. 
AIR 1935 PC 21 (25) = 62 Ind App 23 
= 59 Bom 180. 

(3) The avoidance of contract by 

material alteration is inapplicable 
where the docurnent is not alter- 
ed while in possession of the creditor 
bank or its agent but is altered by 
the principal debtor in whose posses- 
sion the document was and who was 
at the time acting as the agent of the 
surety. AIR 1963 SC 746 (747, 749, 

751, 753) = (1963) Supp 1 SCR 63. 

(4) A variation of conditions requires 
the consensus of all the principal par- 


ties. AIR 1929 Lah 203 (204) •• ILR 

(1963) 13 Raj 391 (393). 

(5) Consent by the surety to the 

variation necessarily implies that the 
surety has the knowledge of the nature 
of the variation. AIR 1921 Bom 164 
(165) = 45 Bom 157 (DB). 

(6) In determining the liability of a 

surety the terms of the bond must in 
every case be carefully studied; and if 
there is any change in the position of 
the principal debtor as regards his 
creditor, it must materially affect the 
position of the surety, before the lat^ 
can be absolved from liability. AIR 
1931 Oudh 426 (429) = 7 Luck 226 

(DB) ♦* AIR 1929 Lah 203 (204) 
(1913) 14 Mad L Tim 249 (255) (DB). 

[But see AIR 1936 Mad 576 (579) 

(DB). (Variation in small particular 
absolves surety.)] 

(71 Per Hidayatullah, J.— Unsub- 
stantial alterations in an instrument 
which are to the benefit of the sure^ 
do not discharge the surety from 
liability. Where, however the alteration 
is to the disadvantage of the surety ^r 
its unsubstantial character is not self- 
evident the surety can claim to be 
charged. The Court will not then in- 
quire whether it in fact harmed the 
surety. 
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A document jointly executed by two 
persons creating a liability equal for 
both cannot be regarded as materially 
altered, if ^e liability is reduced equal- 
ly for both but the alteration is 
made only by one of them. Such ^ 
alteration must be regarded as unsub- 
stantial and not otherwise than bene- 
ficial .to the surety. AIR 1963 SC 746 
(747, 749, 751, 753)= 1963 Supp (1) SCR 
fS. ((1862) 45 ER 1225 and (1614) 11 

Co. Rep. 26-b, Not applied.) 

(8) If there is a substantial altera- 
tion in the contract even if there is 
no actual prejudice to the surety which 
can be shown to exist, the sure^ 
will be discharged as neither the Court 
nor the jury will go into the question 
whether there has been any actual pre- 
judice or not. The surety is the sole 
judge as to whether he will contin^^ 
to remain liable on the new contrart 
or not. AIR 1932 Bom 168 (171) = 56 
Bom 101 (DB). 

(9) Surety bond in favour of Court 
guaranteeing performance of decree 
that may be passed against debtor m 
suit by creditor — Sections 133 to 139 
do not apply but the principles thereof 
do. AIR 1944 Mad 396 (396, 397) “ 

ILR (1944) Mad 708 (DB) *• AIR 1939 
Bom 23 (25) = ILR (1938) Bom 794 

(DB) •* 1958-1 Andh WR 380 (381) 

(DB). (Court proceedings — Surety 
bond for payment of decretal amount 
— Court extending time for iwyment 
granted to judgment-debtor — Cogent 
of creditor but no consent of surety •— 
Surety is discharged.) *• AIR 1957 C^ 
645 (648) (DB). (AIR 1935 Nag 258 and 
AIR 1920 Mad 355, Not folU^ ** AIR 
1953 Mys 68 (70, 71) = ILR U^pSJ JVIys 
277 (DB) •• AIR 1967 Mys 147 (149) = 
(1965) 2 Mys LJ 87 • (1965) 2 Law Rep 
108 (111) (Mys) *• AIR 1959 Bom 516 
(517) = 1958 Nag LJ 72. 

[See however AIR 1935 Nag 258 (263, 
264) = 31 Nag LR (Sup) 83 ^pB). 
(Sections 133 to 139 do not apply.)!, 

(10) Where the Court in 
favour the surety bond is executed is 
not responsible for any change 
situation of surety, he is not 

to ask the Court to relieve him of ms 
obligation under the bond on tne 
ground that the decree-holder 
arrived at certain arrangements witn 
the principal judgment-debtor. 

1935 Nag 258 (263, 264) = 31 Nag LR 
(Sup) 83 (DB). 

(11) Section 133 provides only tor ^ 
Particular case of variancCi naineiy» 
where the contract of guaranty con- 
tmplates a series of transaction 
tendlng over a period of time. It dc^ 
not apply to a variance made In me 
case of a contract consisting of a single 


transaction. AIR 1932 Bom 168 (174) = 
56 Bom 101 (DB). 

(12) Section 133 cannot operate to 
alter the primary law of the contra^ 
of guarantee that the promisee must 
show performance before he can hold 
the promisor to his promise. AIR 1935 
PC 21 (25) = 62 Ind App 23 = 59 Bom 

180 . 

(13) Warrant of attachment before 
judgment withdrawn on surety bond by 
A — Subsequent application for seal- 
ing of workshop and appointment m 
receiver — Another surety bond by B 
and application not proceeded with — 
No mention of first surety when 
second surety was furnished — Nothing 
to show that .liability under first surety 
was preserved — Principles 

to 139 held applied — B’s surety held 
took the place of A’s surety which 
therefore held stood discharged. AIR 
1958 Punj 337 (338). 

(14) Attachment before decree — 
Surety bond — Decree — Execution 
Stay application by judgment-debtor on 
ground that he wanted to prefer ap- 
oeal — Stay granted — Order rnem 
tinning that “previous bond executed 
subsisted only till the decree in the 

original suit granted” — 
firmed in appeal — Execution 

ag^Sjt surX - Question whether 

stay order had effect of ^ 

surety — Reference of previous bond 
the stay order held was rather 
casual - Liability ^der bond did not 
terminate — Mere forbearance on the 
nart of the creditor did not, m the 
absence of any provision in the gua- 
rantee to the contrary, discharge the 

surety under Section 137 

trart Act — Sections 133, 135 and 139 

of the Contract Act did not in terms 

apply (Applicability of these 

coSsfdered.) AIR 1953 Mys 68 (70, 71) 
1 = ILR (1953) Mys 277 (DB). 

(15) The provisions of Section 133 
are not subject to a contract to the 
contrary between the parties ,= 

contract. This section is "n^ualn 

It was not necessary w 

put In the words sec^ 

contract to the contrary m this sec 

+inn because wherever the 

wanted th^ the terms of the contr^art 

between the parties ^c- 

(DB). 

Z. Variation operating as 

(1) Surety for honesty 


Su^or - son of Tax Oillertor 
collecting taxes with consent of Muni 
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Section 133 — Note 2 (contd.) 

cipal authorities without notice to 
surety — Surety .is not liable for de- 
falcation by son. AIR 1938 Rang 126 
(127 . 

(2 Security bonds were executed by 
sureties during pendency of a suit 
against their principal debtors. During 
pendency of execution proceedings the 
judgment-debtor went up in appeal and 
execution was stayed on offering fresh 
securities for the decretal amount. 
Held, that the old sureties were mate- 
rially prejudiced and hence they were 
discharged. AIR 1939 Bom 23 (^) =» 

ILR (1938) Bom 794 (DB). 


(3) A executed surety bond at X — 

Case transferred to Y where another 
surety executed bond for same accused 
without A*s knowledge or consent — 
A, held, was discharged. AIR 1934 
Sind 152 (154) = 36 Cri L Jour 215 

(DB). 

(4) Plaintiff appointing defendant 1 
as sub-agent to sell goods on certain 
terms — Defendant 2 standing as 
surety — Express waiver of all or any 
of his rights as sure^ which may be 
inconsistent at any time and guarantee 
not to be revoked at any time during 
the employment of the sub-agent — ’ 
Variation of the terms without the 
knowledge of the surety — Surety Is 
discharged as to transactions subse- 
quent to variation. AIR 1921 Bom 164 
(165) = 45 Bom 157 (DB). 


(5) Surety for instalments on 
strength of property attached before 
judgment — Permission for private 
alienation given after decree — Surety 
discharged. AIR 1924 Lah 194 (194). 

(6) Creditor corresponding with or 
granting time to debtor without 
surety’s consent — Surety is relieved 
of liability. AIR 1944 Mad 398 (397) « 
ILR (1944) Mad 708 (DB). 

(7) If a consent decree is passed 

without the knowledge and consent of 
surety, the surety is discharged. AIR 
1926 Cal 818 (818) ** 1967 All LJ 273 
(276) (DB). (If such decree was not 

contemplated at time surety exe- 
cuted surety bond.) 


(8) Surety bond in favour of Court 
— No contemplation regarding pay- 
ment of decretal amount by instalment 

Compromise decree providing for 

decretal amount being paid in 
ment — Surety not a party — Hel^ 
that the compromise decree prejum- 
cially affected the interests o* 
surety and he* was discharged. (1965) 2 
Law Rep 108 (112) (Mys) ** 1959 

Mad 122 (126) = 71 Mad LJ 806 (2) 

(DB). 


(9) Bond in favour of Court — 
Surety agreeing to pay decrrtw amount 
in case judgment-debtor failed to ap- 
peal and obtain stay — Compromised 

^ Decretal amount agreed 


to be paid in instalments with Interest 

— Substantial variation in the original 
contract — Surety is discharged. AIR 
1959 Bom 516 (517) = 1958 Nag U 72. 

(10) Surety for appearance of defend- 
ant in Court — Plaint returned for 
presentation to proper Court — Surety 
is discharged. AIR 1939 Mad 933 
(934). 

(11) Receiver appointed under con- 
sent order — Security bond — Default 
in carrying out duties of receiver as 
enjoined on him by consent order — 
Power to substitute another receiver 
on default — Giving time to defaulter- 
receiver absolves surety. AIR 1936 
Mad 576 (580) (DB). 

(12) Partners starting business on 
certain capital with a stipulation to 
dissolve partnership when loss occiirs 

— Surety for one partner guaranteeing 
partner’s share in loss — TJ^en losses 
actually occurred, changes and addi- 
tions made in business thus changing 
its character and constituting breaches 
and variations in contract of suretyship 

— Surety is not liable for losses in 
new business. AIR 1939 Lab 193 (194) 
(DB). 

(13) Sub-agency — Change In terms 
as to remuneration of sub-agent in 
variance of contract — There Is varia- 
tion of contract with sub-agent (princi- 
pal debtor). AIR 1921 Bom 164 (165) - 
45 Bom 157 (DB). 

3. Variation not operating as dis- 
charge. — (1) Agreement to buy a cer- 

tain quantity of cotton at a certain 
rate and time — Defendant gua- 
ranteeing the performance of it — 
sequent agreement by plaintiff to sell 
same cotton at a higher rate — Suit 
by plaintiff against surety for recovery 
of difference between the two rates 
Surety is not discharged as the fliy 
contract is not rescinded by the second. 
AIR 1920 Bom 78 (80). 

(2) Compromise of a suit for a re- 
covery of a debt the terms whereof am 
that the debt should be paid in 
ments and attachment to contiime tin 
the terms had been complied wlm — A 
standing surety for defenders 
formance of his part — • Order ^ 
Court giving jud£nent-debtOT Uber^ 
to sell attached property — 
is not a variation of the contrart Mg 
the surety is not discharged. AIR 
Lah 211 (212) (DB). 


(3) A breach of contract Is not a 
irlation and hence a brea^ of cop- 
act between the principal and ^ 
■editor does not in any way dlschaW 
le surety although the creditor ms 
rt enforced any remedy agai^ ^ 
•Inclpal. (1969) 36 Cal 626 (627. 628) 

)B). , . 

(4) Contract of guarantee by dMena- 
it with plaintiff Bank to extent of 

3^^000 — Rank opening second ae- 
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Section 133 — Note 3 (contd.) 
count with principal debtor on deposit 
of Rs. 20,000 without consent and know- 
ledge of defendant. Held, guarantee 
was not discharged. AIR 1917 Cal 537 
(541, 544) (SB). 

(5) Where a promissory note recit- 
ed a consideration of Rs. 3,000 but only 
Rs. 1,000 were paid in cash. Rs. 1,700 
being due on old dealing and Rs. 300 
beii^ set-off for interest in advance : 
Held, that there was no variation of 
the contract which could exonerate the 
surety. AIR 1935 Mad 748 (750). 

(6) Where a surety bond is given to 
the Court an alteration in the judg- 
ment-debtor's i>osition by the act of 
third party does not render the bond 
unenforceable as Section 133 does not 
apply in such drcumstances. AIR 1936 

470 (471). 

(7) A surety giving security imder 
Order 36, Riffe 5, Civil P. C. for pro- 
perty to be attached before judgment 
continues to be liable though the suit 
is decreed by award of arbitrators. 
AIR 1918 Sind 63 (2) (54) «= 11 Sind 
LR 122 (DB). 

(8) A surety for due payment of In- 
stalments by the judgment-debtor is 
not discharged where the judgment- 
debtor offers to come to terms and 
the decree-holder does not accept them 
within the time fixed by the judgment- 
debtor. The belated acceptance by the 
decree-holder does not amount to a 
variance. (’04) 1 All L Jour 38 (39). 

(9) Surety for securing stay of exe- 
cution is not discharged from liability 
by the agreement entered into between 
the decree-holder and the judgment- 
debtor, without .surety’s consent, by 
which interest was increased and fur- 
ther time was granted to judgment- 
debtor. AIR 1925 Lah 552 (555). 

(10) It cannot be laid down as broad 

propc^tion of law that the mere fact 
that a decree happens to be a consent 
decree it discharges from liability a 
surety who had guaranteed payment 
by the defendant of the sum that might 
be decreed. AIR. 1932 Cal 858 (861, 

883) « 59 Cal 1450 (DB). 

(11) Charging interest higher than 7 
per (%nt. by any bank rendered Illegal 

— Without guarantor’s permission 
bank charging interest at 8 per cept. 

— Indebtedness under guarantee in 
respect of principal is not affected. 
Am 1918 PC 210 (212). 

(12) The execution of a new surety 
bond in resp^ of the same accused 
executed at X does not of ite ^ 
force discharge the bond which had 
previously been executed by another 


person at Y. AIR 1934 Sind 152 (153, 
154) = 36 Cri L Jour 215 (DB). 

(13) Yadast executed by principal 
promising to pay on certain date does 
not vary the liability of surety in 
respect of a pro-note payable on de- 
mand. 1934 Mad WN 341 (344) (DB). 

(14) Variance of terms of contract 

between principal debtor and creditor 
without surety’s consent — Credit limit 
of Rs. 1,00,000 reduced to Rs. 50,000 and 
again raised to Rs. 1,00,000 — No 

Written agreement between principal 
debtor and creditor to this effect, there 
being only entries in the creditor’s ac- 
count books were as a result of a 
private instruction to the cashier — 
Such Instructions, held were not bind- 
ing on the debtors and could not vary 
the term in the formal agreement — 
Inference of variation could not also 
be drawn from the surety’s withdrawal 
of half the amount deposited by him 
since he was under no obligation to 
make any deposit under the terms of 
the guarantee and hence surety held 
was liable under the surety bond. AIR 
1968 SC 1432 (1435) = (1969) 1 SCJ 

162. 

(15) Bond executed as security for 
the money to be advanced to the joint 
family firm by the mortgagee bank 
under cash credit account — Transfer- 
ence of debt from cash credit account 
Into overdraft account — It does not 
amount to variation within the mean- 
ing of the section. 1962 BLJR 68 (73) 
(DB). 

(16) A appointed gomasta in Govern- 
ment treasury — B undertaking to 
make good any loss due to A’s neglig- 
ence or misconduct — Bond to enure 
during A's service — B to remain 
responsible for defalcation discovered 
within one year of A’s resignation or 
dismissal — Subsequently Government 
abolishing A’s post — A continuing as 
treasurer’s servant — Security bond 
held was wide enough to cover cir- 
cumstances — Change in A’s position 
held was not material so as to absolve 
B from Uability. AIR 1931 Oudh 426 
( 429 ) = 7 Luck 226 (DB). 

SECTION 134 — SYNOPSIS 

1. Scope. 

2. **Ai>y act or omission of the credi- 

tor.** 

3. Omission to sue principal within 

limitation — Effect. 

Seope_ ( 1 ) Section 134, Contract 
Act, presuppo^ to existence of a 
contract of guarantee, to which the 
creditor and the surety, If not also the 
debtor, are parties. The liability of the 
surety arises from an xmdertakmg 
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the creditor, the legal consequence of which is the discharge of the principal 
debtor.] 

Ulustratiocs 


(a) A gives a guarantee to C for goods to be supplied by C to B. C stqjpliea 

goods to B, and afterwards B becomes embarrassed and contracts with his creditors 

(including C) to assign to them his property in consideration of their releasing hirp from 
their demands. Here B is released from his debt by the contract with C, and A is dis< 
charged from his suretyship. 

(b) A contracts with B to grow a crop of indigo on A's land and to deliver it to 

B at a fixed rate, and C guarantees A’s performance of this contract. B diverts a stream 
of water which is necessary for irrigation of A’s land and thereby prevents him from 

raising the indigo. C is no longer liable on his guarantee. 


(c) A contracts with B for a fixed price to build a bouse for B within a stipulated 
time, B supplying the necessary timber. C guarantees A’s performance of the contract 
B omits to supply the timber. C is discharged from his suretyship. 

[“] See Ss. 39, 53, 54, 55, 62, 63, 67. 

[t] See Section 137 infra and Section 39 of Negotiable Instruments Act, 1881. 


Section 134 — Note 1 (contd.) 
given by him to the creditor in consi- 
deration of something done by the 
latter. Where, therefore, there is no 
contract between the surety and credi- 
tor and a security bond is executed by 
the surety at the instance of the debtor 
and in pursuance of orders of the Court 
granting stay of execution, the credi- 
tors are not parties to the contract of 
guarantee, even if they are empower- 
ed under the bond to enforce it. In 
such circumstances, Section 134 does 
not apply. AIR 1936 All 549 (552) 

(DB). 

(2) Relative of judgment-debtor offer- 
ing cheque to decree-holder in satis- 
faction of his claim — Relative held 
not a surety for judgment-debtor — 
Relative stopping payment of cheque 
— Decree-holder held has an independ- 
ent cause of action against relative — 
Relative, held cannot take advantage 
of Section 134, Contract Act. AIR 1941 
Pesh 6 (7) (DB). 


(3) Where a surety executes a subse- 
quent note in discharge of the first note, 
the principal debtor is discharged, and 
under Section 134 of the Contract Act, 
the co-sureties are also discharged from 
liability. The debt under the subsequent 
promissory note is quite a new transac- 
tion and a co-surety who is ignorant of 
it, cannot be made liable without his 
consent to make contribution. AIR 1922 
Mad 119 (119) (DB). 


(4) Decree passed against both surety 
and principal debtor by which 
and liabilities of surety were replaced 
by those created by decree — Before 
Debt Conciliation Board creditor re- 
leased principal — Surety not 
— Section 134 does not apply. 

Nag L Jour 402 (402, 403). 


(5) Warrant of attachment before 
judgment withdrawn upon A executing 
Burety bond — Subsequent application 


by plaintiff for sealing of factory and 
appointment of receiver — Application 
not pressed upon B executing another 
surety bond — No mention of first 
surety when second surety was given 
— Nothing to show that liability under 
first surety bond was preserved — B’s 
surety held took the place of A’s surety 
which stood discharged — Principles 
of Sections 133 to 139 applied. AIR 
1958 Punj 337 (338). 


(6) Award against principal debtor 
and surety ma]bng them equally liable 
— Debtor applying imder Madras Debt 
Conciliation Act — Debtor’s liability 
for debt discharged under Section 10 
(2) of that Act — Creditor can still re- 
cover debt from surety — Section 134, 
Contract Act, does not apply where 
creditor has obtained decree against 
both the surety and the principal deb- 
tor — Madras Debt Conciliation Act, 
Section 10 (2) does not affect suretys 
liability under award. AIR 1948 Mad 
252 (254) = ILR (1948) Mad 707 (DB). 


(7) Liability of the principal debtor 
to pay to the surety whatever sum the 
latter has rightfully paid under th e 
guarantee will not arise until the crea- 
tor has recovered from the surety tne 
amount due under the award or decree 
passed against both the principal 
tor and the surety and such contlm 
gent and future liability is °t)vioysly 
not within the purview of the 
ings under the Madras Debt 
tion Act, and cannot be affected by me 
discharge of the principal debtor s ua- 
bility to .the creditor under S^on 10 
(2) of that Act. AIR 1948 Mad 252 
(255)= ILR (1948) Mad 707 (DB). 


8) Sureties in criminal c^ ^ 
ansfer of case — Sureties will not 
nd discharged — Provisi^ of con- 
,ct Act not appUcable — 
lity also not applicable. AIR iww 
[ 41* (420) = I960 Cri LJ 873. 
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Section 134 — Note 1 (contd.) 

(9) Liability of a surety under a 
bond executed for performance of a 
decree under Section 145 C. P. C., may 
be determined or put an end to only 
by the Court in whose favour the bond 
is executed. AIR 1967 Mys 147 (149) = 
(1965) 2 Mys LJ 87. 

(10) Sections 133 to 139 of the Con- 
tract Act do not in terms apply to a 
surety bond executed in favour of a 
Court, but the principles contained 
therein apply. AIR 1967 Mys 147 (149) 
= (1965) 2 Mys LJ 87 •• (1965) 2 Law 
Rep 108 (110, 111) (Mys). 

2. *^Any act or omission of the credi- 
tor*” — (1) Discharge of debtor with- 
out the consent of the surety destroys 
the liability of the surety though he 
had signed as a co-executant where the 
creditor knew that he was a surety. 
AIR 1924 Rang 360 (360). 

(2) Section 134 discharges surety if 

legal consequence of creditor’s act dis- 
charges debtor. AIR 1939 PC 110 (113» 
114) = 66 Ind App 198 = 1939 Rang 

LR 358. 

(3) Where in a suit against principal 
debtors and the surety, the names of 
the original debtors are struck out upon 
an application by the creditor, the only 
result is to preclude the bringing by 
the creditor of a fresh suit in respect 
of the subject matter against them, and 
Is not to release or discharge the princi- 
pal debt. AIR 1939 PC 110 (111, 114) ^ 
1939 Rang LR 358 = 66 Ind App 198. 
(AIR 1937 Rang 302, Reversed.) 

(4) When a person institutes a suit 

against both the principal and his 
sureties, and subsequently waives his 
claim against the principal, the sureties 
are also discharged from their liabili- 
ties. (1902) 1 Low Bur Rul 150 (150) 
•* AIR 1917 Lah 194 (195) ** (’13) 20 

Ind Cas 189 (190) (DB) (Low Bur), 

(where forbearance contemplated in 
Section 134 does not extend to actual 
waiver which has the effect of dis- 
charging the principal, forbearance is 
something short of waiver.) 

(5) Decree against principal debtor 
and surety — Principal debtor com- 
promising with creditor without con- 
sent of surety — Effect — Surety is 
discharged. AIR 1968 J and K 93 (95, 
96) = 1968 Kash LJ 90 = 1968 Lab IC 
1157 (DB). 

(6) Release of principal debtor ex- 
pressly reserving rights against surety 
does not absolve surety. AIR 1933 Mad 
309 (311) = 56 Mad 625 (DB) »• AIR 
1930 Lah 812 (813) •• AIR 1920 Mad 
216 (217) (DB). 

(7) Creditor proceeding against 
surety first but not absolving principal 
debtor — Surety is not discharged as 
the principal is not discharged thereby. 
AIR 1926 Bom 465 (466) (DB). 


(8) Failure of creditor to serve sum- 

mons on debtor would enable Court to 
dismiss the suit against debtor; but 
that reason does not free the surety 
from his liability as such. (1890) 14 

Bom 267 (269) (DB) *• AIR 1937 Rang 
72 (73) = 14 Rang 594 •• AIR 1914 Bom 
242 (242) = 39 Bom 52 (DB) ** (1912) 
8 Nag LR 188 (189). 

[But see AIR 1918 Upp Bur 1 (2) = 
3 Upp Bur Rul 62.] 

(9) Surety cannot be held to be dis- 

charged merely by laches of decree- 
holder in executing his decree. (1961) 
1 Andh WR 147 (152) (DB). (Judg- 

ment debtor applying in insolvency — 
Surety not discharged — Decree-holder 
can execute decree against surety.) 

(10) A suit may be maintained 
against the surety though the princi- 
pal has not been sued. AIR 1919 Lah 450 
(457) = 1918 Pun Re No. 91 (DB) 

AIR 1925 Sind 164 (166) = 19 Sind LR 
237. (But his liability to pay future in- 
terest merges in the preliminary de- 
cree.) *• AIR 1919 Sind 103 (103) ^ 13 
Sind LR 92 (DB). 

(11) It is always open to a creditor 
to pursue his remedy against one of the 
debtors and forbearance to sue the 
others does not bring the case within 
Sections 134 and 139 of the Contract 
Act. AIR 1927 Lah 396 (397). 

(12) Abatement of suit as against 
principal debtor owing to his death 
during pendency of suit does not dis- 
charge surety. AIR 1932 Lah 419 (420) 
•= 13 Lah 817 (DB). 

[But see AIR 1928 Lah 246 (247).] 

(13) The legal consequence of the 
creditor’s act in taking over the deb- 
tor's estate is to discharge the principal 
debtor. AIR 1923 Mad 340 (341) (DB). 

(14) Mortgage by A in favour of G 
■ — K standing surety — A adjudicated 
insolvent — Sale of mortgaged property 
by Receiver — Only part payment 
made to G — Receiver keeping balance 
as commission — Suit by G for balance 
against A and K — Claim against A 
given up — G can proceed against K 
— Section 134 does not apply. AIR 
1935 Lah 906 (907). 

(15) Where the original agreement is 
void, as in the case of a minor’s con- 
tract, the surety is liable as principal 
debtor and is not discharged by the 
creditor withdrawing his claim against 
the debtor or his legal representative 
after his death. AIR 1916 Lah 376 
(377) =* 1916 Pun Re. No. 54. 

(16) Drawee of himdi relieved of ob- 
ligation — Drawer is also relieved. 
AIR 1936 Nag 260 (262) = ILR (1939) 
Nag 601. 

(17) Wife depositing shares as col- 
lateral security for liability of company 
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in which husband was principal share- 
holder — Company going into liquida- 
tion — Creditor taking company’s pro- 
perty in full satisfaction of his 
dues — Wife induced to sign a 
letter continuing shares to be secu- 
rity for advances — Wife sub- 
sequently induced to give fresh guaran- 
tee of indebtedness, misrepresenting 
that she was still liable as surety. Held 
that principal debt having been dis- 
charged the wife was absolved from all 
liability. AIR 1934 PC 210 (213). 

(18) A surety is not discharged by the 
discharge of the principal debtor by 
operation of law. AIR 1942 Mad 145 
(146) (DB). (Therefore when a new 
statutory provision (e. g., Madras Agri- 
culturists’ Relief Act) has had the ef- 
fect of granting a partial discharge to 
the principal debtor and the creditor has 
taken no part in releasing the princi- 
pal debtor from his liability the remedy 
of the creditor against the guarantor 
will not be affected. Hence the relief 
as against the guarantor should not be 
restricted to the amount of the debt 
as scaled down in the Act.) 

(19) Composition between principal 
and creditor discharging principal — 
Surety expressly contracting to remain 
liable even after the principal’s dis- 
charge is not absolved. AIR 1940 Mad 
437 (438) = ILR (1940) Mad 757 (DB). 

(20) Decree against principal and 
surety passed — Surety becomes joint 
judgment-debtor — He cannot plead 
acts of creditor to discharge his liabi- 
lity as surety. AIR 1944 Mad 423 (423). 

(21) A employing B at one place on 
C standing surety for B — Employ- 
ment terminated and B employed by 
A afresh at a different place taking a 
securety bond from another person — 
C held to have been discharged. AIR 
1967 All 506 (512) = (1968) 2 Lab LJ 
708 (DB). 

(22) Every granting of time or ac- 
cepting of additional security will not 
discharge the surety unless it comes 
under Section 134 by being an element 
in a new contract between the creditor 
and the principal debtor to which the 
surety is not a party. AIR 1967 Madh 
Pra 250 (253) = 1967 MPLJ 224 (DB) 
** 1959 All LJ 789 (794) = 1959 All 
WR (HC) 644. 

(23) Grant of time or accepting of 

additional security does not decide the 
question of discharge of surety elthw 
way because these may happen with- 
out their being parts of a contract. 
AIR 1967 Madh Pra 250 (253) 1907 

MPLJ 224 (DB). 

3. Omissloo to sue principal within 
limitation — Effect. — (1) Section 134, 


Contract Act, applies where there is 
eithei' a l*elease or a discharge of the 
principal debtor. The section Intends 
that the act or omission of the credi- 
tor should be something in the nature 
of a breach of the contract on his 
part — The failure of the creditor to 
bring a suit within the period of limi- 
tation against the princpal debtor is 
not an act or omission of the nature 
contemplated by that section. AIR 1935 
Lah 729 (732) = 16 Lah 757 (DB) •• 
AIR 1932 All 610 (612) = 54 All 1007 
(DB). 

(2) Omission of creditor to sue the 

principal within the period of limita- 
tion does not discharge the surety. 
(1910) 33 Mad 308 (310) (DB) •• 1941 
Oudh WN 473 (474) *♦ 1939 Nag L Jour 
402 (403). (When a creditor expressly 
reserves a right against the surety to 
proceed for the debt, the surety can- 
not say that he is discharged on ac- 
count of creditor’s remedy being barred 
against the principal debtor.) •• 1935 
All WR 492 (493). (When a surety 

agrees with creditor to pay, vmcondl- 
tionally, the sum borrowed by the 
debtor, specially, he creates the relation 
of creditor and debtor between the cre- 
ditor and himself and when he is sued 
on that, the plea that creditor’s remedy 
against the debtor is barred cannot 
absolve surety from liability.) *• AIR 
1929 Nag 145 (148) = 25 Nag LR 74 

(DB) •• AIR 1927 Lah 396 (397) •• AIR 
1924 Nag 411 (412) = 20 Nag LR 140 
*• (1883) 7 Bom 146 (148, 149) (DB). 

(Section 134 of the Contract Act is 
qualified by Section 37 of the Act.) •• 
(1880-81) 5 Bom 647 (659) (DB) •• AIR 
1939 PC 110 (112)= 66 Ind App 198 = 
1939 Rang LR 358. (Surety is not dis- 
charged unless there is a specific term 
to that effect in the security bond.) •• 
AIR 1956 All 8 (9) = ILR (1956) 1 
All 173 (FB). (11 All 310, 24 All 504, 

AIR 1928 All 46, 8 All 259, AIR 1932 
All 610, AIR 1919 All 56, 1930 All LJ 1084 
and AIR 1936 All 549, Overruled.) 
AIR 1958 Cal 530 (531) (DB). (AIB 
1939 PC 110, FoU.) •• AIR 1058 Cal 580 
(531) - 62 Cal WN 493 (DB). (The 
surety is not discharged unless there is 
a specific term to that effect in the 
security bond*) 

(3) As for Section 20, Limitation Act, 
the liabilities of the principal debtor 
and surety are distinct though their lia- 
bilities arise out of the same transac- 
tion. If the surety has made cert^ 
pa 3 nnent 8 and endorsements on we 
bond on which the suit is based, m 
I s liable even if remedy against m 
debtor is barred by Limitation Act. 
AIR 1932 Rang 88 (88, 89) = 10 Rang 
398. 

[See also under Section 137J 
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1S5. Discharge of surety when creditor compounds with, gives time to, or 
agrees not to sue, principal debtor. — A contract between the creditor and the 
principal debtor, by which the creditor makes a composition with, or promises to 
give time to, or not to sue, the principal debtor, discharges the surety, unless the 
surety assents to such contract.® 

[•] See the Negotiable Instruments Act (1881), S. 39. 


bolder, therefore, being immaterial. AIR 
1938 Lab 472 (473). 


SECTION 136 — SYNOPSIS 

I. Applicability. 

Composition. 

3. Extension of time. 

4. Assent of surety. 

1, Applicability. — (1) The principles 
tmderlying Sections 133 to 141 apply to 
surety bonds executed in favour of 
Courts though the sections are not them- 
selves applicable. AIR 1944 Lah 428 (431, 
432) (DB) •• AIR 1939 Bom 23 (26) = 
ILR (1938) Bom 794 (DB) *• AIR 1933 
Mad 309 (310) » 56 Mad 625 (DB). 

(Bond for restitution of execution.) ** 
(1953) 6 Sau LR 368 (369) ** (1963) 3 

SCR 921 (926, 926) ** AIR 1967 Mys 147 

(149) »= (1965) 2 Mys LJ 87 •* (1965) 2 

Law Rep 108 (110, 111) ** AIR 1962 J 
and K 72 (74) *= 1962 Hash LJ 23 (DB) 
•• AIR 1962 Orissa 64 (59) = ILR 

(1961) Cut 356 (DB) •• AIR 1959 Bom 
516 (517) = 1958 Nag LJ 72. 

iBut see AIR 1927 Lah 336 ( 336). (Sec- 
tion 135 has no application to surety 
bond executed under Section 55 (4), 

Civil P. C., such a bond being in favour 
of Court.) •• AIR 1920 Mad 355 (3.56) = 
43 Mad 272 (DB). (Section does not ap- 
ply to surety imder O. 38, R. 3, Civil 
P. C.)] 

(2) Section 135 has no application un- 
less there is an initial tripartite agreement 
between the principal debtor, the surety 
and the creditor fixing specified dales 
for payment and subsequent extension of 
time by the creditor without reference to 
the surety. AIR 1962 Madh Pra 69 (71)^ 
1962 Jab LJ 429. 

(3) Surety for appearance of judgment- 
debtor — Decree-holder giving time to 
judgment-debtor — Whether surety is 
discharged or not depends on discretion 
of Court, such a bond being in power of 
Court. AIR 1930 Lah 896 (897). 

tSee also AIR 1933 Cal 337 (338) (DB). 
(Surety executing bond for appearance of 
judgment-debtor — Judgment-debtor ap- 
pearing and paying part of decree-debt — 
Acceptance by decree-holder’s pleader — 
Surety’s liablity ceases on principle of 

S. 135.)] 

(4) Auction-purchaser at execution al- 
lowed to, withdraw deposit on furnishing 
security to re-deposit when asked — 
Surety bond executed — Auction-purcha- 
ser asked to re-deposit — Time asked — 
Decree-holder not objecting — Time 
granted, but order reviewed and surety 

to deposit amount — Surety held 
not absolved, the bond being in favour 
of the Court and thf* consent of decree- 


151 Sub-brokerage contract on behalf 
of broker to introduce constituents is not 
contract of guarantee but one of in- 
demnity — Broker can compromise with- 
out sub-broker’s consent. AIR 1940 Bom 
315 (317) = ILR (1940) Bom 552 (DB). 

(6) Person executing a promissory 
note jointly with another binding him- 
self jointly and severally, cannot plead 
that he was surety for the other and take 
advantage of Section 135 unless he brings 
himself under the definition of surety 
given in Section 126 and is a party to 
contract of guarantee. AIR 1943 Mad 216 
(217) (DB). 

(7) Attachment before decree — Surely 
bond — Decree — Execution — Stay ap- 
plication bv judgment-debtor on ground 
that he wanted to appeal — Slay grant- 
ed — Order mentioning that “the previ- 
ous bond executed subsisted only till the 
decree in the original suit granted’’ — 
Decree confirmed in appeal — Execution 
started against surety — Question whe- 
ther slay order had the effect of dis- 
charge of surely — Reference of the pre- 
vious bond in the stay order held was 
rather ca.sual — Liabilily under bond did 
not terminate — Mere forbearance on 
part of creditor did not, in the absence 
of any provision in the guarantee to the 
contrary, discharge the surety under Sec- 
tion 137 — Sections 133, 135 and 139 did 
not in terms apply — Their aptdicalion 
considered. AIR 1953 Mys 68 (70. 71) = 
ILR (1953) Mys 277 (DB). 

(8) Warrant of attachment before 
iudiiment withdrawn upon .A’s lumisliina 
surely bond for Rs. 1.000 — Few days 
later plainlifT applying lor scaling of 
foundry and workshop and appoinlnienl 
of receiver — B produced as surety for 
Rs. 10,000 — Matter not proceeded with 
further — No mention of first surety 
bond at time the second surety was 
given — Nothing to show that first surety 
was preserved or excluded. Held, that 
the principles of Sections 133 to 139 ap- 
plied and that B’s surety took the place 
of A’s surety, which stood discharged. 
AIR 1958 Punj 337 (338). 

(9) The idea underlying Section 135 is 
that where the creditor docs something 
behind the back of the surety, and does 
it to his prejudice, by advancing facilities 
to the principal debtor, which .are likely 
to harm the surety, the surety is no 
more to be boimd by his imdertaking. 
AIR 1952 All 687 (689) (DB). 

(10) Where a person by his letter of 
guarantee expressly referred to the terms 
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and conditions of the borrower’s agree- 
ment with the Government and stipulated 
as lollows: 

'I agree that failure on your part to 
enforce any of your remedies against the 
borrower shall not have the effect of 
releasing me from my liability under this 
guarantee 

Helih that the Guarantor could not 
claim discharge of his guarantee on the 
ground of indulgence alleged to have 
been granted by the Government to the 
borrower AIR 1960 Cal 416 (419) = 64 
Cal WN 126. 

(11) No composition between creditor 
and principal debtor — No giving of time 
to principal debtor — No promise not to 
sue — Section 135 does not apply. 1959 
All LJ 789 (794) *= 1959 All WR (HC) 
644. 

2. CompOslHoo. (1) Sections 134 

and 135 apply to private composition 
behind back of surely — Principle of 
these sections does not apply to compo- 
sition after notice to surety and accepted 
by Court — In such case, it becomes act 
of the Court. AIR 1921 Mad 236 (242) =• 
44 Mad 381 (DB). 


(2) Creditor accepting composition dur- 
ing insolvency after part payment by 
surety — Surety is not entitled to re- 
fund. AIR 1921 Mad 236 (239) = 44 Mad 
381 (DB). 

(3) Composition between principal and 

creditor discharging principal — Surety 
expressly contracting to remain liable 
even after principal is discharged, is not 
absolved. AIR 1940 Mad 437 (438) = 

ILR (1940) Mad 757 (DB). 

(4) Surety for amoimt which may be 
decreed by Court — Maximum liability 
fixed at Rs. 500 — Plaintiff in suit claim- 
ing Rs. 3000 — Parties to suit compro- 
mising and agreeing to definite sum of 
Rs. 950 — Surety held discharged. AIR 
1932 Pat 313 (315) = 11 Pat 590 (DB). 

(5) Adjustment materially altering de- 
cree. though not certified, discharges the 
surety. AIR 1943 Bom 246 (249) = ILR 
(1943) Bom 382. 

(6) Where the plaintiff as the endorsee 
of a promissory note sues the maker of 
it, and the latter pleads that the plaintiff 
knew that the note was an accommoda- 
tion note made for the benefit of the ac- 
ceptor and that the plaintiff, after the 
note fell due, took a mortgage from the 
principal debtor, viz., the acceptor, and 
gave him time, these facts if found true, 
would be sufficient to discharge the 
maker from liability. (1890) 13 Mad 172 


^*^(7) Consent decree without surety's 
consent or knowledge discharges surety 
AIR 1926 Cal 818 (818) ** AIR 1^8 J 
and K 93 (95, 96) = 1968 Kash y 165 
(DB) ** AIR 1962 Orissa 64 (65, 59) — 
ILR (1961) Cut 356 (DB) •* AIR 1969 
Bom 516 (517) “ 1958 Nag LJ 72. 


(8) Though in the absence of any 
stipulation in that behalf there is no 
ground for limiting a surety's liability 
only to decrees passed after contest, 
there is nothing unreasonable or wroii^ 
in a surety expressly stipulating that he 
would be boimd by his guarantee only 
if a decree is passed after contest aurf 
that he would not be bound by a con- 
sent-decree. AIR 1967 Mys 147 (149) « 
(1965) 2 Mys LJ 87. 

(9) When a party undertakes to be 
boimd by a decree or order as may 
be passed by the Court, he imdertakes 
to be bound by a consent decree ^ 
well as by one passed after contest. 
AIR 196i Ker 312 (314) « 1960 Ker 
LT 866 (DB). 

(10) The Question whether the liabili- 

ty of surety is discharged by a compro- 
mise decree depends upon the terms of 
the bond itself. If the terms indicate 
that surety undertook the liability on the 
basis that the dispute should be decided 
on merits by Court and not amicably 
settled, the compromise will effect a 
discharge of the surety. But if the 
terms show that the parties and the 
surety contemplated that there might be 
an amicable settlement as well, andi the 
surety executed the bond knowing that 
be might .be liable under compromise 
decree, there can be no discharge of 
surety. (1963) 3 SCR 921 (926) •• AIR 

1968 Delhi 108 (109). (Whether parti- 

cular decree is within scope of surety 
bond or not depends upon terxns of 
surety bond and decree and conseQuent- 
ly is Question of fact.) •• AIR 1961 Ker 
312 (314) = 1960 Ker LT 866 (DB). 

(Surety bond for performance of decree 
— Compromise decree passed — Terms 
of bond showing that compromise decree 
nor excluded.) 

(11) Surety agreeing to pay decretal 
amount as decreed in suit after contest 
» Suit compromised and decreed on 
basis of award — Siu^ety is dischaiTjed. 
AIR 1928 Cal 177 (178) = 55 Cal 91 
(DB). 

(12) Surety for performance of decree 
that may be passed — Compromise of 
suit not explicitly or implicitly excluded 
from scope of surety bond — Bona fide 
compromise of suit between creditor and 
principal debtor does not dischaige 
surety. AIR 1931 Bom 65 (56) = 55 
Bom 97 (DB). 

(13) Suit compromised — Compromise 
not contemplated by surety _ for defen- 
dant and prejudicial to his interest ^ 
Surety is discharged. AIR 1930 Bom 122 
(124) = 64 Bom 118 (DB). 

(14) Unless there are terms in a 

bond executed under Order 41, Rule 6, Ciim 
P. C. limiting the liability of the surety 
o^y to a decree passed after contest, ex- 
pressly excluding a compromise decrM, 
and the compromise is bona fide tM 
sure^a liability continues ev«i after the 
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consent decree. Section 135 does not 
apply to such a case. (1050) 55 Mys 
HCR 7 (10) LDB). (AIR 1026 Cal 818j 
AIR 1032 Pat 313 and AIR 1030 Bom 122. 
Not followed.) 

(15) Where a surety-bond is fTiven in 
favour of the Court in proceeding started 
for attachment of property before judg- 
ment then it cannot be said as a broad 
proposition that wherever there is a con- 
sent decree in the suit the person who 
stood surety for the claim of the plaintiff 
is discharged. It depends in each case 
on the terms of the decree and on the 
terms of the bond as to whether the 
consent decree in question discharged the 
surety. AIR 1957 Cal 645 (646, 647) (DB). 
(Held, on construction of bond in this 
case that there was nothing in terms of 
bond to exclude consent decree and 
hence surety was not discharged thereby.) 

(16) Attachment before judgment — 
Surety executing bond in favour of Court 

— Compromise decree — Surety not a 
party to the decree nor consenting to it 

— Compromise decree providing for pay- 
ment by instalments and thus postponing 
payment — Held, that the decree did 
prejudicially affect the interest of the 
surety and the surety stood discharged. 
(1965) 2 Law Rep 108 (111). 

8. Extension of time. — (1) Where a 
creditor extends time for the payment of 
debt, without surety’s consent, the sure^ 
is discharged. AIR 1915 Low Bur 62 
(62) •• ('29) 120 Ind Cas 562 (552) (AU). 

(2) Defence by surety that creditor gave 
time to the principal debtor without his 
consent, contemplates a subsequent con- 
tract between a creditor and the princip^ 
debtor whereby time originally fixed is 
subsequently extended. AIR 1929 All 664 
(665) (DB). 

(3) Giving of time does not mean mere 
forbearance to sue, but entering into a 
binding agreement by which the creditor 
precludes himself from suing within a 
certain time. AIR 1933 Mad 756 (758) ** 
57 Mad 398 (DB). 

(4) What really constitutes giving of 
time is the extension of the period of 
which, by the contract between then the 
principal debtor was originaBy obliged to 
pay the creditor by substituting a ocw 
and valid contract between the creditor 

and the principal debtor ^ «r liSS 
surety does not assent. AIR 19oo at, iw* 

(1486) = (1969) 1 SCJ 162. ^ ^ . . 

(5) Stipulation in surety bond tnai 
surety was not to be discharged by any 
dealings between creditor and principal 
debtor — Surety is not in any way reliev- 
ed by time given to principal 

out his knowledge or concurrence, (iwi) 
23 AU 137 (146, 147) = 27 Ind App 168 
(PC) 

(6) ’ Money decree against debtora and 
sureties — Debtors allowed time, thus in- 
creasing interest and burden on sureties 


— Decree-holder not entitled to interest 
after time when he might and ought to 
have put up properly for sale. (1879) 4 

Cal 331 (335, 336) (PC). 

(7) When the payment of only a portion 

of a guaranteed debt is allowed to be 
postponed, the discharge of the surety ex- 
tends only to such portion and not to 
the rest of the liabilities with regard to 
which he is not preiudiced. (1913) 14 

Mad L Tim 249 (253) (DB). 

(8) Sec. 135 does not apply to claims 

which have been decreed. Liahilitv of 
surety is not discharged by the decree- 
holder's giving time to principal judg- 
ment-debtor. (1906) 9 Oudh Cas 28 (28, 

29). 

(9) Court and not decree-holder grant- 
ing time to judgment-debtor to pav by 
adjourning case from time to time in 
spite of decree-holder’s opposition — 
Surety is not discharged — Surety ac- 
quiescing in orders of Court cannot say 
that time was granted without his consent. 
AIR 1944 Nag 277 (277). 

(10) Striking of balance by principal 

debtor imsigned by surety does not dis- 
charge surety, inasmuch as while it ex- 
tended time and privileges to the creditor, 
it did not confer any benefit on princi- 
pal debtor. AIR 1931 Lab 627 (627) 

(DB). 

(11) Creditor granting time to the 
debtor and allowing instalments without 
surety’s consent — Surety is discharged 
from liability, AIR 1944 Lah 428 (430) 
(DB) •• (1967) 1 SeWR 345 (352). 

(12) Consent order — Instalments or 
giving time to principal debtor — Surety 
is discharged unless it is expressly provid- 
ed to proceed against surety. AIR 1933 
Mad 309 (310) = 56 Mad 625 (DB). 

(13) The question as to whether an ad- 
vance of interest operates as giving 
lime to the principal debtor is a mixed 
question of law and fact. As a rule ac- 
ceptance of interest in advance bv creditor 
operates as giving time to principal debtor 
and consequently as a discharge to the 
surety. (1879) 4 Cal 132 (134) (DB). 

(14) Drawer of hundi paying interest to 
bolder in order to obtain time for payment 

Liability of accommodation acceptor 

depend on whether be knew of and con- 
sented to the arrangement. (1881) 6 Cal 
241 (242) (PC). 

(15) The mere taking of additional secu- 
rity will not discharge the surety, but the 
surety will be discharged if, along with the 
taking of additional security, there is an 
express or implied contract to give time 
to the debtor. AIR 1933 Mad 756 
(758) = 67 Mad 398 (DB). 

(16) A mere agreement between the 
creditor and the principal debtor, by 
which the creditor promised to give time 
to the principal debtor does not discharge 
the surety under Section 135, unless the 
agreement amounts to a contract, i. e ., at 
the instance of the debtors. Wfaere^ 
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therefore, there is no consideration to an 
agreement of the above nature, surety is 
not discharged by reason of the forbear- 
ance of the creditor to realize the instal- 
ments payable by the principal debtor. 
(1900) 22 All 351 (352) (DB) ** AIR 1936 
Pesh 80 (80, 81) AIR 1933 Sind 311 

(312). (Mere gratuitous agreement to 
give time does not discharge siu'ety.) *• 
AIR 1967 Madh Pra 250 (252, 253) = 
1967 MPLJ 224 (DB) ** 1962 MPLJ 895 
(896, 897). 

[But see (1913) 14 Mad L Tim 249 (263) 
(DB). (When surely is preiudiced by the 
grant of time to the principal debtor, it 
is ininiatorial under the Indian law whe- 
ther liie agreement for grant of time is 
or Is not Ijacked by consideration.)] 

(17) Surety's liability does not come to 
an end if the creditor gives time to the 
prim ipal debtor in consideration of part 
payment of the debt by the latter. AIR 
1914 Mad 117 (117). 

(18) An acloiowledgment by the princi- 
pal dcblor does not save limitation against 
the .surety unless it is shown that the 
latter allowed himself to be represented 
by the person who made the payment* 
AIR 1931 Lab 691 (694) = 13 Lab 240. 

(19) Entering into an agreement with a 
principal debtor granting him time will 
not discharge the suretv if the right 
against the surety is reser-nl. This prin- 
ciple is applicable to all negotiable instru- 
ments even though Section 139 of the 
Negotiable Instruments Act provides for 
siicli reservation only in the case of bills 
of exchange. AIR 1934 Mad 76 (78) = 67 
Mad 482 (DB). 

(20) Where a person stands surety for 
the sum that may be decreed and the suit 
i.s decreed but the execution is stayed on 
the Judgment-debtors' furnishing security 
as a condition precedent, it does not 
amount to giving time to the principal 
debtor without the consent of the surety 
operating to release the surety from his 
obligation. AIR 1949 Mad 194 (195). 

(21) It is not simply neglecting to sue 
the principal debtor which would have any 
efTcct upon the surety’s liability, but there 
rou.st be a positive agreement with the 
principal debtor that the creditor will 
postpone the suing of him or enforcing 
other remedies to a subsequent period be- 
fore a surety can claim his discharge. 
AIR 1950 Trav-Co 66 (72) = 1950 Trav-Co 
LR 289 (FB). 

(22) Where time is given to the princi- 
pal debtor to enable him to raise money 
by private sale of a portion of Ws pro- 
perty with a view to dischan?© his debt, 
it amoimts only to an act of forbearance 
within the meaning of Section 137 and 
not an incident of giving time under a 
“contract” within the meaning of Sec- 
tion 135. AIR 1962 All 687 (689) (DB). 


(23) Surety executing bond in proceed- 
ing for attachment before judgment * 
Consent decree passed — Surety not party 
to decree — According to bond siuety 
standing liable for payment of Rs. 3,000 
and odd — By consent decree judjpnent- 
debtor given time to make payment of 
decretal amount — If within that Btha 
judgment-debtor paid Rs. 2000 and odd 
decree was to remain as fully satisfied — 
Otherwise decree-holder was to proceed to 
execute decree, when that amoimt was not 
paid within extended time and not earlier 
— Held, that the decree-holder in effect 
gave time to judgment-debtor and came 
within the mischief of Section 135 and 
that the surety was discharged. AIR 1957 
Cal 645 (647) (DB). (Observations of 

Rankin C. J. in AIR 1932 Cal 858, Held, 
obiter.) 


(24) Extension of time given by decree- 
holder — It may dischai^e surety ~ Ap- 
plication of principle depends on facts of 
case — Where giving of time is merely 
technical and no real prejudice is caused 
to the rights of the surety, the surety can- 
not claim to be discharged — Short ex- 
tensions given by way of accommodation 
by the Court or the decree-holder while 
the warrant of attachment was still kept 
pending will not relieve the surety from 
his liability. (1953) 6 Sau LR 368 (370). 


# 

(25) The agreement between a creditor 
Bank and principal debtor provided that 
the latter should be responsible for the 
quelity and quantity of goods pledged 
with the Bank and also for tte correctness 
of the statements and returns furnished 
to the Bank from time to time. The 
goods pledged were further declared and 
agreed to be not actually weighed or 
valued in order to verify the returns 
furnished by the debtor. ^Tien on one 
occasion the Bank on actual weiglunent 
foimd some deficit in the quantity of 
goods, it granted some time for the prin- 
cipal debtor to make up the deficiency. 

Held, that the Bank's act of giving ti^ 
to the principal debtor considered in the 
light of the above terms in the agreement 
did not tantamount to giving of time 
within the meaning of Section 136 of the 
Contract Act so as could exonerate the 
surety. AIR 1968 SC 1432 (1436) - 

(1969) 1 SCJ 162. 

4. Assent of safety.— (1) Principle^ that 
the rights of surety are not to be inter- 
fered with without his consent, ought to 
be applied even to a case not go.treHied 
by Contract Act. AIR 1939 Bom M (26) 
« ILR (1938) Bom 794 (DB). 

(2) There is material from whi<* tte 
consent of the surety to the variation m 
terms of the contract entered into by the 
debtor with the creditor the performance 
of which is guaranteed by the surety, can 
be inferred, then the surety will be bomd 
by the variation of the terms. Sach 
assent may have been obtained prior to 
the arriviiig of the altered taima or may 
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130. Surely not discharged when agreement made with third person to give 
le to principd debtcw.— Where a contract to give tune to the principal debtor 
is made by the creditor with a third person, and not with the principal debtor, the 
surety is not discharged. 

Illustration 


O, die holder of an overdue bill of exchange drawn by A as surety for B, and 
accept^ by 6, contract with M to give time to B. A is not discharged. 

137. Oreditor’s forbearance to sue does not discharge surety. — Mere forbear- 
ance* on the part of the creditor to sue the principal debtor or to enforce any 
other remedy against him does not, in the absence of any provision in the guaran- 
tee to the contrary, discharge the surety. 

niustratioa 

B owes to C a debt guaranteed by A. The debt becomes payable. C does not 
me B for a year after die debt has become payable. A is not discharged from his surety- 
ship. 

[*] That is, a forbearance as is not the subject of S. 135 supra. 


Section 185 — Note 4 (contd*) 

even be obtained subsecu^nt thereto by 
way of ratification. In both the cases the 
suretf cannot escape liability merely be- 
cause original terms of payment were 
altered and time for payment is extended 
to the debtor. AIR 1962 Madb Pra 69 
(72) 1062 Jab LJ 429. 

(3) There ctm be no variation without 
consent and if there is such variation 
surety Is discharged. 1962 Raj LW 711 
(712) •• ILR (1963) 1 Punj 360 (372) 
(DB) •• AIR 1962 Madh Pra 69 (71) = 
1962 Jab LJ 429. (Fresh contract subse- 
qruent to original contract — Creditor 
agreeing to give further time to the 
principaJ debtor for performance without 
reference to surety.) 

(4) Where the surety acquiesces in an 
order of Coiut granting time to judgment- 
debtor to pay, it cannot be said that time 
was granted without surety’s consent. AIR 
1944 Nag 277 (277). 

(5) Arrangement with creditor on 
behalf of surety by agent authorized or 
authority subsequently ratified — Arrange- 
ment is binding on surety none the less 
when agent is principal debtor — No 
direct notice to surety is necessary — 
Surety is not discharged from his liabi- 
lity. AIR 1029 PC 273 (279). 

(6) Where a firm was the indorser of 
a hundi, and on the date of the agreement 
to enlarge time the firm was not in exi- 
stence no consent by the firm would be 
possible, 80 as to bind it with liability 
on the hundi. AIR 1951 Cal 466 = 84 
Gal L Jour 33 (43). 

(7) Where under a surety bond the 
surety guarantees the payment of a fixed 
sum by the principal debtor and as 
regards the instalments and their due 
dates he agrees to abide by what the 
creditor mi gh t fix and the creditor initi- 
IQy fixes the dates for payment of instal- 
ments and subsequently extends the time 

[VoL 6.] 3 A. M. 55 


for payment without reference to the 
sure^, S. 135 will not apply and the 
surety will not be discharged. AIR 1962 
Madh Pra 69 (72) = 1962 Jab LJ 429. 

(8) Banker and customer — Cash cre- 
dit agreement — Contract of iDdcmnity by 
guarantee brokers — Bank granting exten- 
sion to principal debtor after expiry of 
term of cash credit agreement without 
assent of guarantee brokers — Bank also 
permitting itself to be denuded of security 
either by lack of supervision or conniv- 
ance — Surety is discharged. ILR (1963) 
1 Punj 360 (372) = 65 Punj LR 735 
(DB). 

Section 136 — Note 1 

(1) Though the provisions of Sections 
126 and 135 to 139 (and a portion of 
Section 133) do not apply where the bond 
has been executed by the surety in favour 
of the Court, the principles underlying 
those sections do certainly apply. AIR 
1959 Bom 516 (517) * 1958 Nag LJ 72 
AIR 1967 Mys 147 (149) = (1965) 2 Mvs 

LJ 87 •• (1^6) 2 Law Rep 108 (110, 

111 ). 

Section 1.37 — Note 1 


(1) Mere forbearance to sue the princi- 

pal debtor or to enforce any other remedy 
against him does not, in the absence of 
any provision in the guarantee to the con- 
trary, discharge the smety. AIR 1918 PC 
226 (228) •• AIR 1920 Lah 80 (84) = 1 
Lah 262 (DB) •• AIR 1950 Trav-Co 66 
(72) = 1950 Trav-Co LR 289 (FB). 

(Surety is not discharged unless there is 
positive agreement to postpone enforce- 
ment.) •• AIR 1967 Madh Pra 250 (263) 
« 1967 MPLJ 224 (DB). 

(2) The fact that the creditor has not 

sued the principal debtor and exhausted 
the remedies against him is no defence to 
an action against the surety. There is 
no rule of law that a creditor cannot pro- 
ceed against the surety unless be haa 
first exhansted his remedies against the 
d^tor. Am 1935 Mad 748 (749) » AIR 
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1917 Mad 101 (101, 102) (DB) ** (1869) 6 
Bom HCR 241 (242) (DB) ** 1959 All LJ 
789 (794) - 1959 All WR (HC) 644. 

(3) Principal debtor and surety — Mort- 
gage decrees obtained by prior and sub- 
sequent mortgagees — Subsequent mort- 
gagee not immediately executing decree 
but waiting for execution by prior mort- 
gagee — Sale not sufficient even to 
satisfy prior mortgagee — Subsequent 
mortgagee then proceeding to execute 
decree against surety — Held^ that failure 
by subsequent mortgagee to proceed 
against principal debtor did not discharge 
surety. AIR 1935 Oudh 260 (262) (DB). 

(4) Debtor a.sking creditor for time to 

pay the instalments payable by him — > 
Cr<>dilor agreeing provided there is no 
legal impediment in granting time — Held, 
a mere agreement between the creditor 
and the principal debtor does not dis- 
charge the surety imless the agreement 
amounts to a contract — In this case the 
agreement amounted to a mere gratuitous 
forbearance on the part of the creditor 
within Section 137. (1900) 22 All 351 

(352) (DB). 

(5) Where K supplied goods to em- 
ployees of M who was surety for his 
employees, a statement by K that he did 
not intend to file a suit against the em- 
ployees does not amount to waiver of 
claim so as to discharge M from liability 
nor does it take the case out of Sec- 
tion 137. AIR 1929 Rang 187 (187). 

(6) Decree-holder agreeing to accept 
payment by instalments of decretal 
amount in execution of decree — Certain 
person standing surety to the effect that 
in case of default in instalments the whole 
amount was payable with interest within 
certain time — Default by judgment- 
debtor — Decree-holder failing to execute 
decree which becomes time-barred — He 
then sued surety for amoimt — Held, 
that as the bond laid down the period 
within which decree-holder had to execute 
his decree in case of default, his action 
in not doing so was much more serious 
than “mere forbearance" in favour of 
his debtors, and hence his suit was to be 
dismissed. (1886) 8 All 259 (261) ?DB). 

(7) A failure to sue the principal debtor 
until recovery is barred by the statute of 
limitation does not operate as a dischai^e 
of the surety. AIR 1939 PC 110 (112) = 
66 Ind App 196 == ILR (1939) Raii« 368. 
(Obiter) •* 1941 All WR (HC) 123 (124) 
*♦ AIR 1932 Lah 419 (420) = 13 Lah 817 
(DB) ** AIR 1956 AH 8 (9) = ILR (1956) 

1 All 173 (FB). (11 All 310, 24 All 504, 

AIR 1928 All 46, 8 All 259, AIR 1932 All 
610. AIR 1919 All 56, 1930 All L Jour 
1084 and AIR 1936 AH 549, Overruled.) ♦♦ 
AIR 1958 Cal 530 (531) (DB). (AIR 1928 
All 46, Held, no longer good law.) 

[But see AIR 1936 All 549 (652) (DB) 
** AIR 1936 Pesh 20 (22) (PB) ** (1902) 
24 All 504 (510) (DB) ** (1889) 11 All 310 
(313) (DB).3 


(8) Plaintiff suing surety along with 

debtor — Debtor not alive at the time of 
institution of suit — Failure on part of 
plaintiff to substitute debtor's legal repre- 
sentative within time thus allowing claim 
against debtor to become time-barred 
Held, that surety was not discharged as 
suit against him was instituted within 
time and forbearance by creditor to en- 
force remedy against debtor did not dis- 
charge surety. (1886) 12 Cal 330 (332, 
333) (DB). * 

(9) The fact that a person forbears to 
sue the moment the debt becomes due, at 
the request of the debtors, does not 
amount to a promise to give time to 
the debtors so as to discharge the surety. 
AIR 1936 Pesh 80 (80, 81). 

(10) The abatement of an appeal as 
against the principal debtor does not 
necessarily imply that the debt payable by 
him is extinguished or discharged — The 
liability of the surety continues in spite 
of the abatement. AIR 1920 Oudh 76 
(75). 

(11) Where time is given to the princi- 
pal debtor to enable him to raise money 
by private sale of a portion of his pro- 
perty with a view to discharge bis debt, 
it amounts only to an act of forbearance 
within meaning of Section 137 and not, an 
incident of giving time under a 'contract* 
within meaning of Section 135. AIR 1952 
All 587 (589) (DB). 

(12) Attachment before judgment 

Surety bond — Decree — Execution -• 
Stay application by judgment-debtor on 
ground that he wanted to appeal — Stay 
granted — Order mentioning that “the 
previous bond executed subsisted only till 
the decree in the original suit granted" — ^ 
Decree confirmed in appeal — Execution 
started against surety — Question whe- 
ther stay order had the effect of dis- 
charge of surety — Reference of previous 
bond in the stay order held was rather 
casual — Liability under bond did not 
terminate — Mere forbearance on part of 
creditor did not in the absence of any 
provision in the guarantee to the contrary 
discharge the surety under Section 137 — ■ 
Sections 133, 135 and 139 did not in 

terms apply — Their application consider- 
ed. AIR 1953 Mvs 68 (70, 71) = ILR 

(1953) Mys 277 (DB). 

(13) The plaintiff instituted a suit 
against a company and its surety after 
the company had gone into liquidation. 
On an application of the plaintiff the 
name of the company was struck out and 
the suit was proceeded with against the 
surety and decreed against him. It was 
contended for the surety that he wm 
discharged from liability under S. 134* 
It was held that the suit was not 
instituted against the company at all so 
that it was not the case of exonerating 
the principal debtor but that the case was 
covered by Section 137 and that the 
conduct of the plaintiff in amending ms 
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138. Release of one co-surety does not discharge others. — Where there are 
co-sureties, a release by the creditor of one of them does not discharge the others; 
neither does it free the surety so released from his responsibility to the other sure- 
ties.* 

[*] See Section 44. 

139. Discharge of surety by creditor’s act w omission impairing suret 3 ''s 
eventual remedy. — If the creditor does any act which is inconsistent with die 
ri^ts of the surety, or omits to do any act which his duty to the surety requires 
him to do, and the eventual remedy of the surety hinvgftlf against the principal 
debtor is thereby impaired, the surety is dischargecL* 

lUustiatioQs 

(a) B contracts to build a ship for C for a given sum, to be paid by instalments as 
the work reaches certain stages. A becomes surety to C for B’s due performance of the 
contract. C, without the knowledge of A, prepays to B the last two instalments. A 
is dis^arged by this prepaymentf 

(b) C lends money to B on the security of a joint and several promissory note 
made in CTs favour by B, and by A as surety for B, togedier with a bill of sale of B’s 
furniture, which gives power to C to sell the furniture, and apply the proceeds in dis- 
charge of the note. Subsequently, C sells the furniture, but, owing to his misconduct 
and wilful negligence, only a small price is realized. A is discharged from liability on 
die note. 

(c) A puts M as apprentice to B, and gives a guarantee to B for M's fidelity. B 
promises on his part that he will, at least once a month, see M make up the cash. B 
omits to see this done as promised, and M embeolee. A is not liable to B on his 
guarantee. 

[®1 Cf: Section 125 (2); also see Section 145 infra, 

[t] See Section 133 supra. 


SecUOn 137 — Note 1 (contd.) 
plaint and striking off the name of the 
company did not operate to discharge the 
surety from liability. (1947) 51 Cal WN 
267 (259). 

(14) Laches of decree-holder in ezecut- 
ing decree against judgment-debtor — 
Judgment-debtor applying in insolvency 
— Surety not discharged — Decree-holder 
can execute decree against surety. (1901) 
1 Andh WR 147 (152) (DB). 

(15) Though the provisions of Sec- 

tions 126 and 135 to 139 (and a portion of 
Section 133) do apply where the bond has 
been executed by the surety in favour of 
the Court, the principles imderlying those 
sections do certainly apply- AIR 1959 
Bom 616 (617) = 1958 Nag LJ 72 •• AIR 
1967 Mys 147 (149) = (1965) 2 Mys LJ 
87 •• (1965) 2 Law Rep 108. 


Section 138 — Note 1 

(1) Sureties for satisfaction of decree 

— Enforcement of surety bond against 
one or release of one does not operate as 
discharge of others — Their liability 
thouffh ioint and several is not distmct. 
Ant 1966 SC 1427 (1431) = (1966) 3 

SCR 451. 

(2) Surety bond — Execution of sub- 
sequent surety bond by 

Nothing to show whether the liability 
imder the first surety bond was preseired 
or excluded from the sum mentioned in 
the record — Prior surety is dischazfied. 


AIR 1958 Punj 337 (338) ** 59 Pun LR 
501. 

(3) Surety Bond executed in favour of 
Court tmder Section 145, C. P. C. — Sec- 
tions 133 to 139, Contract Act, do not 
apply but the principle applies to such 
bonds. AIR 1967 Mys 147 (149) « (1965) 
2 Mys LJ 87 *• (1965) 2 Law Rep 108 
(Mys). 

SECTION 139 — SYNOPSIS 

1. Acts Inconsistent with rights of 

surety. 

2. Omission to do any act which ere- 

dltor's duty to surety requires him 

to do. 

3. Impairment of surety’s eventual 

remedy. 

4. Liability of surety. 

5. Surety for performance of an aet« 

6. Bond in favour of Court. 

7. Surety for employee’s honesty. 

1. Acts inconsistent with rights of 
surety. — (1) Positive act on part of 
obligee to the prejudice of surety must 
be proved for surety's discharge — Mere 
laches or acquiescence on obligee's part is 
not enough. AIR 1938 Rang M (91, 92) 
» 1937 Rang LR 405 ** AIR 1936 Lah 
305 (306) = 16 Lah 583 (DB). (Surety 
bond executed in favour of employer by 
which S standing surety for faithful Hin- 
charge of duties by K, an accountant — 
Embezzlements made by K — Mere laches 
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of employer or negligence in supervision 
is no ground for discharging S from his 
liability.) 

(2) Creditor without surety’s consent 
granting time to debtor and allowing 
instalments — Surety is discharged from 
liability. AIR 1944 Lab 428 (430) (DB). 

(3) Surety guaranteeing full payment 
with interest of any amount deposited 
in bank in case Bank goes into liquida- 
tion — Bank going into liquidation — • 
Credtor realising dividend from liquidator 
— Suit by creditor against surety for 
recovery of deposit with interest: Held, 
that the suit was maintainable as the 
act of the creditor in getting dividend was 
not inconsistent with the rights of surety 
against the principal debtor — Surety s 
liability being co-extensiye with that of 
his debtors, the surety was liable to pay 
interest also. AIR 1922 Lab 89 (90, 91) 
(DB). 

(4) The opening of a second accoimt in 
favour of the principal debtor whose cre- 
dit has been guaranteed in respect of a 
previous account, without the consent and 
knowledge of the surety does not dis- 
charge the guarantee. AIR 1917 Cal 537 
(541) (SB). 

(5) Where certain persons executed a 

surety bond in favour of the creditors 
and paid an instalment but subsequently 
some of the creditors in breach of the 
agreement sued the debtors: Held, that 
the liability of the sureties was not ex- 
tinguished because of such suits. AIR 

1930 Lah 1029 (1033) (DB). 

(6) Where the Court obtains a security 

bond hypothecating immovable property 

to secure a proper disposal of money 
due to minors and the Court breaks the 
contract by acting inconsistently with the 
rights of the sureties, the sureties are 
thereby discharged. AIR 1935 Lah 863 

(8651 (DB). 

(7) Surely for production of property 

under Order 38, Rule 5, Civil P. C. * 
Compromise of suit not contemplated by 
surety and prejudicial to his rights _ — ■ 
pas.sing of decree in terms of compromise 
discharges surety. AIR 1930 Bom 122 

(124) = 54 Bom 118 (DB). 

(8) Surety bond executed when property 
of debtor was imder attachment in exe- 
cution of ex parte decree — Attachment 
withdrawn — Ex parte decree set aside 
and suit decreed on merits — Property 
again attached in execution — Attachment 
released by creditor in spite of surely s 
objection — Surety discharged to the 
extent of the property 

absolutely under Section 139. Ain 19o4 
Ail 616 (616, 617). 

(9) Where the lease of the ri^t to 
collect tolls contained a clause that if 
payment of kist falls into arrears the 
toll will be liable to be re-sold or conduct- 
ed under amani: Held, that the alterna- 
tive of re-sale or conduct under amani was 


one entirely wi thin the option of the 
District Board and neither the contractor 
nor the surety was entitled to plead as 
a condition of the discharge of the obli- 
gations, that the Board should have 
adopted that course on default of pay- 
ment of kist. AIR 1934 Mad 85 (88) 
(DB). 


(10) Warrant of attachment before 
judgment removed on the defendant 
furnishing surety in Rs* 1000 of A 
Few days later application by plaintiff 
for sealing foundry and workshop and 
for appointment of receiver — B pro- 
duced as surety to the extent of Rupees 
10,000 — Matter not proceeded further 
— No mention of first surety when 
second surety was given — Nothing to 
show that liability under first surety was 
preserved or excluded from sum of 
Rs. 10,000: Held that the principles of 
Sections 133 to 139 applied and that B's 
surety took the place of A’s surety which 
stood discharged. AIR 1958 Ptmj 337 
(338). 


(11) Surety for sum that may be da* 
creed — Suit decreed — Execution stayed 
on judgment-debtor furnishing security 
as condition precedent — It does not 
amount to giving time — Release of 
security does not release surety to that 
extent — By giving up the security in 
the course of his execution proceedings, 
the decree-holder had not done some- 
thing which was inconsistent with the 
right of the surety impairing the remedy 
of the surety which attracted the provi- 
sions of Section 139 and discharge the 
surety — Section 139 must be read along 
with Section 141 and not in such a way 
as to abrogate Section 141 when it ap- 
plies. AIR 1949 Mad 194 (196). 


(12) Discharge of surety — Laches of 
decree-holder in executing decree against 
judgment-debtor — Judgment-debtor ap- 
plying in insolvency — Decree-holder 
not inactive in the levy of execution and 
had not done anything to jeopardise the 
interest of surety. Surely not discharged 
— Decree-holder can execute decree 
against surety — Contract Act (1872), 
Sections 134, 137, 139. (1961) 1 Andh 

WR 147 (152) (DB). 


(13) Where a person borrows a loan 
under Rehabilitation Finance Administre- 
tion Act for starting a factory, the 
tioner stands a surety and the Admj^- 
tration, namely creditor has done nothing 
by which the properties of the principw 
debtor out of which the surety could 
later on recover amount, .have b^ 
affected , the principle of Section 139 v^ 
not apply. 1959 All LJ 789 (795) “ 19§9 
All wn iUCA ft44. 


(14) Creditor granting time to the 
debtor — No new contract — No ac- 
ceptance of additional surety by creditor 
^ No collusion between the creditor and 
debtor — Held, granting of • time waa 
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Sectton 180 ~ Note 1 (eontd.) 

merely an act of forbearance on the part 
of creditor ~ Surety was not discharged 
either under Section 136 or Section 139. 
AIR 1967 Madh Pra 260 (266) = 1967 
MPLJ 224 (DB). 


2. Omission to do any act which credL. 
tor's duty to surety requires him to do«— 

U) Section 139 incorporates in substance 
the rule that it is the duty of the person 
who has secured a guarantee to do every 
act necessary for the protection of the 
rights of the surety. AIR 1965 Mys 209 
(212) -= (1964) 2 Mys LJ 260 (DB). 

(2) Puisne mortgagee obtaining decree 
absolute against surety and mortgagor — 
Mortgaged property sold by prior morlg» 
agee in execution of his decree but proce- 
eds found ins’ifficient to discharge his 
debt — Failure of puisne mortgagee to 
execute his decree does not discharge 
surety from personal liability — Seo 
tion 139 held inapplicable. AIR 1935 Oudh 
260 (262) (DB). 

(3) Creditors cannot call upon the gua- 
rantor to pay any siun under his guaran- 
tee when they themselves have failed to 
carry out the most important term of 
their contract, such as conveyance of the 
property to the purchaser. AIR 1934 Cal 
699 (702) (DB). 


(4) A creditor is not bound to insis! 
upon any particular kind of security from 
the principal debtor. It is only when he 
takes some security from the princip^ 
debtor that the surety can claim a right 
to the benefit of that security. Of course, 
if a creditor takes security from the p^- 
cipal debtor, it is his duty to see that 
that security remains enforceable agamst 
the principal debtor, and if any forma- 
lities are required by law in connection 
with that security, it would be his duty 
to see that such formalities are observed. 
But more than this the creditor is under 
no obligation to do. AIR 1955 Bom 419 

(425). , ^ . 

(5) Charge on company s property m 
favour of creditor not registered as ro- 
Quir6d by S6ction 125, Compaiii6S Act 
No undertaking by the creditor to the 
surety to get the debt secured by procm- 
ing a charge — Surety also entitled under 
Section 134 Companies Act to get the 
charge registered not getting it done the 
surety cannot be discharged of his liabi- 
lity on the groxmd that the creditor fail- 
ed to get the debt secured by a charge 
unless he can show that he received some 
iniurv in consequence of the creoi tor's 
induct. AIR 1964 Mad 134 (135, 136) - 
76 Mad LW 789. 

(6) Overdraft account of B with bank 
— A standing surety — Equitable mort- 
gage by B of most of his properties not 
?3erred to in letter of surety in favour 
of Bank in respect of another debt w^ 
out A's knowledge — A held not dto- 
charged as there was no breach m dm 
owed by the creditor to the surety. AIR 


1964 Andh Pra 555 (558) » (1964) 2 

Andh WR 362. 

(7) A variation of the liability under- 
taken or a d.epartture in the terms of the 
bund resulting from an act or omission 
of the creditor will discharge the surety 
from bis obligation under the bond, and 
it is immaterial whether the variation is 
substantial or material. AIR 1938 Mad 
422 (423) (DB). 

[See 1912 Pun LR No. 68, p. 183 (196) 
(DB). (Creditor doing certain acts in- 
consistent with rights of his surety and 
omitting to do certain acts which his 
duty to surety required him to do: Held 
that surety was discharged from liability 
under Section 139 of Contract Act to the 
extent that he was deprived from re- 
covering from principal debtor amount 
claimed by creditor — Surety was al- 
lowed his costs for it was found that 
pl ain tiff’s suit against him was wholly 
imiustifiable.) ] 

(8) A creditor's omission to sue the 
principal within limitation is not an act 
of omission of the kind contemplated by 
Section 134 or Section 139, whereby the 
surety is discharged. AIR 1927 Lah .396 
(397) •• AIR 1932 Lah 419 (420) = 13 
Lah 817 (DB). 

[But see AIR 1928 All 46 (49) = 50 
All 211 (DB).] 

(9) Where the plaintiff-surety in his 
very action against the third person sues 
the principal debtor, the plainliff’s own 
act of suing the principal debtor in this 
suit itself goes against the plaintiff's con- 
tention that his eventual remedy against 
the principal debtor is impaired. In such 
a case he cannot be heard to say that 
he has been discharged on the ground 
that his eventual remedy against the 
principal debtor is barred. AIR 1955 Cal 
217 (222). 

3. Impairment of surety’s eTentual re- 
medy. — (1) Under Section 139 before 
the surety is discharged the following 
two conditions must be satisfied (1) the 
creditor must do an act which is incon- 
sistent with the rights of the surety or 
he must omit to do any act which hi« 
duty to the surety requires him to do: 
nn ft (2) by the action or inaction of the 
creditor referred to in ground one. The 
eventual remedy of the surety himself 
against the principal debtor is impaired. 
(1962) 64 Puni LR 416 (420). 

(2) Section 139 is a residuary provi- 
sion and its object is to ensure that no 
arrangement different from that contain- 
ed in the surety’s contract is forced upon 
him and that the surety if he pays the 
debt has the benefit of every remedy 
which the creditor has against the princi- 
pal debtor. AIR 1964 Andh Pra 555 (567) 

1964-2 Andh WR 362. 

(3) In order to attract Section 139 
there must not only be either an act in- 
consistent wi& the rights of the surety 
or an omission to do an act which it is 
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SecUon 139 — Note 3 (contd.) 

the creditor's or employer's duty to do 
but also the impairment of the eventual 
remedy of the surety against the princi- 
pal debtor. This impairment of the 
surety’s eventual remedy against the 
principal debtor is the very crucial facto* 
in this section. If the surety^s eventual 
remedy is not impaired then the surety 
is not discharged under Section 139. AIR 
1955 Cal 217 (221). 

(4) Section 139 only applies whera 
eventual remedy of surety against debtor 
is impaired — Suit against principal deb- 
tors withdrawn but continued against 
surety — Surety is not discharged as his 
remedy against the debtor is not im- 
paired. AIR 1939 PC 110 (113) = 66 Ind 
App 198 ^ 1939 Rang LR 358. (Revers- 
ing AIR 1937 Rang 302 (DB).) *• AIR 
1935 Lah 729 (732) = 16 Lah 757 (DB). 
(Suit dismissed against principal debtor 
in default — Application for restoration 
of suit by creditor filed beyond time — 
Act is not sufficient to discharge surety 
from his liability.) 

(5) Where a person stands surety for 
several defendants, but the plaintiff 
proceeds against one defendant only, the 
exoneration of the remaining defendants 
discharges the surety. AIR 1920 Mad 311 
(311, 312) (DB). 

(6) Surety guaranteeing payment of part 
of debt — Application by principal debtor 
to Debt Conciliation Board for settlement 
of debts — Creditor excluding debt gua- 
ranteed by surety from his statement 
of debts — Surety's remedy against 
principal debtor is impaired and surely 
is discharged. AIR 1938 Nag 413 (415) » 
ILR (1939) Nag 175- 

(7) Principal and surety — Discharge 
of surety — Surety undertaking to pay 
any amount that may be decreed against 
two defendants in a suit — Compromise 
decree passed against one defendant and 
suit as against other defendant dismissftd 

— Surety is discharged. AIR 1938 Mad 
422 (423) (DB). 

(8) Bills of exchange, each drawn by 
A upon and accepted by B, payable to 
drawer’s order and endorsed by drawer 
to a Bank — A executing conveyance of 
all property to official trustee upon 
trust for the benefit of A's creditors — 
Deed assented to and executed by Bank 

— Deed not containing any composition 
with or release by creditors, or any co- 
venant on their part not to sue A — 
Suit by Bank against B to recover 
amount payable under the bills: Held 
that the trust deed did not impair the 
eventual remedy of B and as such he 
was not dischai^ed from this suretyship 
under Section 139, Contract Act. (1878) 

3 Cal 174 (188, 189) (DB). 

(9) Creditor parting with security 
without consent of surety to the pre- 
judice of surety — Surety is dischiu^ed. 


AIR 1968 Mys 56 (60) = (1967) 2 Mvs 
LJ 168 (DB). 

(10) Charge on the property of the 

company in favour of the creditor not 
registered under Section 125 — Liquida- 
tor of the company holding the agree- 
ment to be a pledge and not a charge 
needing registration — Remedy of the 
company cannot be said to have been 
unpaired — No question of relief under 
Section 139 or Section 141 Contract Act 
arises. AIR 1964 Mad 134 (135. 138) « 

76 Mad LW 789. 

(11) Charge on company's property in 
favour of creditor not registered as re- 
quired by Section 125 of the Companies 
Act — Creditor agreeing with the surely 
to secure the debt by procuring a cha^e 
~ Failure of creditor to do so — There 
is unpairment of the rights of surely — 
Surety has cause of action against credi- 
tor under Section 139 Contract Act. AIR 
1964 Mad 134 (135) = 76 Mad LW 789. 

(12) Decree against principal debtor 

surety — Debtor compromising with 
creditor without consent of surety — - 
Surety is dischai^ed as the remedy of 
the surety was impaired. AIR 1968 J and 
K 93 (95, 96) = 1968 Rash LJ 165 

(DB). 

(13) Loan taken by principal debtor 
from State imder East Punjab Refugees 
Rehabilitation (Loans and Grants) Act (6 
of 1948) for installing printing press — 
Sale by principal debtor of press without 
previous written consent of State is void 
under Section 6 (4) of the Act — State 
not instrumental in effecting sale — All 
necessary steps for safeguarding security 
taken by State — Eventual remedy of 
surety against principal debtor is not im- 
paired — Surety is not discharged. (1862) 
64 Pun LR 416 (421). 

4 . Liability of surety. — (1) To enable 
the surety to enforce his right against 
the principal debtor, there are two 
essential conditions (i) that the debt it- 
self must subsist, (ii) that his remedy 
against the principal debtor must remain 
unimpaired — Consequently, the creditor 
will be entitled to compel the surety to 
perform his promise only if the debt 
subsists and the surety’s remedy is unim- 
paired. AIR 1938 Nag 413 (414) » XLR 
(1939) Nag 175. 

(2) Sure^ binding himself to make 
good any loss if the employee was 
proved to have committed embezzlement 
— Embezzlement committed by em- 
ployee — Suit against employee for 
amount embezzled — Suit decreed in 
part — Second suit against surety is not 
barred as the causes of action are diffe- 
rent — Section 139 does not apply. 
(1913) 11 AU LJ 689 (690). 

(3) Charge on property purchased 
loan money — Property removed by 
borrower in unauthoris^ manner 
Surety agreeing that loan could be 
recovered from them without tak- 
ing stops against principal ddrtor * 
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140. Bights of surety on payment or performance. — ^Where a guaranteed 
debt has become due, or default of the principal debtor to perform a guaranteed 
duty has taken place, the surety, upon payment or performance of all that he is 
liable for, is invested with all the rights which the creditor had against the prin- 
cipal debtor. ** 

[®] As to amount that could be recovered by a surety from the principal, see Seo- 
tioQ 145 infra. 


SectiOD IdO — Note 4 (contd.) 

Principal debtor’s whereabouts not 
known — Suit af^ainst surety — Held 
amoimt could be recovered from them. 
1959 All LJ 789 (794) = 1959 Ail WR 
(HC) 044. 

6. Surety for performance of an act. — 

(1) A surety who has bound himself 
for a person’s doing certain things, is 
not discharged from his liability unless 
it is shown that the creditor has by his 
conduct either prevented the things from 
being done or connived at the omission 
or enabled the person to do what he 
ought not to have done, and that but for 
such conduct the omission would not 
have happened. AIR 1920 Mad 259 (266) 
(DB). 

(2) Surety to produce in Court iudg- 
ment-debtor on dismissal of appeal and 
in case of failure, to pay decretal amount 
— Appeal dismissed — Failure to give 
notice or to reguire production of deb- 
tor — Sureties are not liable to . pay 
decretal amount. AIR 1925 All 5 (6). 


6. Bond In favour nf Courl. — (1) 
Surety bond given to Court — Although 
Sections 133, 135 and 139 do not in 

terms apply, principles underlying them 
can be applied* AIR 1939 Bom 23 (25) = 
ILR (1938) Bom 794 (DB) •• AIR 1944 
Lah 428 (431, 432) (DB) •• AIR 1953 
Mys 68 (71) = ILR (1953) Mys 277 
(DB). (Where surety bond is given to 
Court there is no creditor within the 
meaning of Section 126.) •• (1965) 2 Law 
Rep 108 (Mys). 

(2) There is nothing unreasonable or 
wrong in a surety expressly sfinulating 
in the bond executed in favour of 
Court for the performance of a decree 
governed bv Section 145 C. P .C., that 
he would be bound bv his guarantee only 
if a decree is passed after contract and 
that he would not be bound by a con- 
sent decree. But in the absence of a 
stipulation to that effect the liability of 
the surety will not he limited to decrees 
passed after contest, AIR 1967 Mys 147 
?149) = (1965) 2 Mys LJ 87 •• AIR 1959 
Bom 516 (617) = 1958 Nag LJ 72. 

7. Surety for employee^ hournty. — 
(1) Continuing guarantee for the honesty 
of a servant — Servant discovered dis- 
honest during the course of ^rvi^ 
Servant not dismissed but connnued m 
service without the knowledge or con- 
sent of surety — Master cannot subsc- 
ouently have recourse to sure^ to 
good any loss which "*S^**W 

the subMOuent service* AIR 1M4 Lab 
434 (436. 427) (DB). 


(2) Surety’s liability for the faithful 
discharge by a servant of his duties de- 
pends in each case on the exact terms 
of that guarantee. The surety is not dis- 
charged from the liability for the princi- 
pal debtor’s default because the default 
would not have happened if the creditor 
had used all the powers of superintending 
the performance of the debtor’s duty 
which he could have exercised, because 
the employer of a servant whose due 
performance of work is guaranteed does 
not contract with the surely that he will 
use the utmost diligence in checking the 
servant’s work. AIR 1955 Cal 217 (221). 

(3) Where a person stands surety for 
an employer for his honesty, and under- 
takes liability for any dereliction of duty, 
misappropriation, negligence, etc. on the 
part of the employee, the continued em- 
ployment of the servant without notice 
to the surety, merely upon a suspicion, 
does not discharge the surety. It is only 
the continued employment without notice 
to surety after the employer has proof 
of the servants' negligence or dishonesty, 
that would discharge the surety. The 
employer cannot dismiss the servant 
merely on suspicion or merely because 
some shortage in the cash of which the 
servant was in charge wa.s reported with- 
out investigation and without giving the 
servant a chance to be heard in his 
favour. AIR 1955 Cal 217 (223). 

(4) Surety under indemnity bond foi 

fidelity of manager of Bank — Misappro. 
priation bv manager ■ — Connivance of 
Directors in fraud of the manager — 
Surety is discharged. AIR 1965 Mvs 209 
(213) = (1964) 2 Mvs LJ 260- ((1886) 6 

ER (HL) 1534: (1854) 2.3 LJ Ch 434; 
(1889) 22 QBD 394 and AIR 1965 Cal 217, 
Rel. on-) 

(5) Section 139 besides prohibiting on 

the part of the creditor acts of commis- 
sion and omission which would impair 
the remedy of the surety incorporates 
the further rule which is implicit in its 
provisions that where an employer by 
his own conduct assists infldetity on the 
part of bis employee, the guarantor 

who guarantees fidelity on the part of 
the employer stands discharged. AIR 1965 
Mys 209 (212, 217) = (1964) 2 Mys LJ 
260 (DB). 

SecUoa 140 — Note 1 

(1) A surety paying off a debt is ea. 
titled to all tiie rights and securities of 
the creditor as against the principal deb- 
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Section 140 — Note 1 (eontd.) 
tor. AIR 1919 All 56 (58) = 42 All 70 
(DB) *• AIR 1927 All 538 (540) «= 49 

All 640 (DB). (Part payment of debt by 
surety is not enough to step into credi- 
tor’s shoes.) ** AIR 1918 Low Bur 115 
(115). (It is immaterial whether the 
surety has incurred a fresh obligation to 
the creditor.) •* (1947) 52 Mys HCR 326 
(328) (DB). (Surety paying off Grown 
debt due from principal debtor.) 

(2) A surety who has paid the debt of 
his principal is subrogated to all the 
remedies and rights which the creditor 
has not only against the principal but 
against the others and to all the secu- 
rities and rights of action generally wUcb 
the creditor has in respect of the debt. 
AIR 1936 Mad 342 (343). (A and B under- 
taking to be liable jointly and severally 
for each other’s debt owing to a Bank 

— Bank recovering B's debt from C who 
stood surety fox B — C held was subro- 
gated to right of action which the Bank 
had against A.) *• (1947) 52 Mys HCR 
325 (328) (DB). (A, surety for repayment 
of loan granted to B by Government 
imder Land Improvement Loans Act — 
A and B mortgaging their land as secu- 
rity — B’s default — A paying off debt 

— A being in position of co-mortgagor 

is entitled under Section 95, T. P. Act to 
a charge on the mortgaged property of 
B.) ** AIR 1969 SC 297 (299) (1069) 

1 SGI 380. 

(3) Section 140 expressly says that the 
surety upon payment of all that he is 
liable for is invested — that is imme- 
diately invested — with all the rights 
which the creditor had against the prin- 
cipal debtor. The condition laid down 
bv the section for this right to arise is 
the payment by the surety of all that 
he is liable for, and not the pa:^mient of 
all that may be due to the creditor who 
holds the securities. Where the guarao* 
teed debt is a fraction only of the debt, 
the surety's right comes into existence 
immediately on payment of that frac- 
tion, for that fraction, is, so far as he is 
concerned, the whole. Both under S. 140, 
Contract Act, and imder the English law 
the surety’s right to the benefit of the 
security vests in him the moment he 
pays the guaranteed amoimt. The credi- 
tor cannot afterwards make an appro- 
priation to the prejudice of the rights of 
the surety wMch have accrued to him. 
Indeed, he cannot do so even before, as 
the surety is entitled to the benefit of 
every security held by the creditor, at 
the time when the contract of suretyship 
was entered into. The Question is not 
whether the surety has a remedy againal 
the principal debtor but whether he has 
any right against the creditor in respect 
of the securities held by him. A surety 
for a part only of a debt is on paymoit 
of that part * entitled pro tanto to the 
security held by the creditors as cover 


for the debt as a whole. AIR 1944 ifnd 
195 (204, 205) » ILR (1944) Mad 804 
(DB). 

(4) The language of Section 140 of 
Contract Act makes it plain tha t even 
without the necessity of a transfer, the 
law vests in the surety all the ^hts 
which the creditor has against the princi- 
pal debtor. AIR 1968 SC 1432 11487) m 
(1968) 3 SCR 724. 

(5) Word ‘'invested” dispenses with 
necessity of any written assignment. AIR 
1926 Bom 547 (559). 

(6) The word “invested” in Secttoai 
140, Contract Act, denotes that there is 
an automatic vesting of the rights of the 
creditor in the surety. There is no need 
for a formal assignment by the creditor 
in favour of the surety for the purpose 
of his acquiring the rights which the 
creditor had at the time of payment* 
(1947) 52 Mys HCR 325 (328) (DB). 

(7) A surety's rights against debtor 
arise only when the sure^ is requested 
by the debtor to take responsibility — * 
An indenmifler cannot sue in his own 
name without an assignment from the 
promisee while a surety can. AIR 1936 
Mad 544 (553) » 49 Mad 156 (DB). 

(8) A and B referring dispute to arbi- 
tration — G who stood surety for A 
paying amount to B awarded against A 
— Agreement of reference discovered to 
be void — Suit by C against A to re- 
cover amoimt paid under award ** 
There being implied contract between A 
and C, G was held entitled to recover 
amount from A. AIR 1939 Lab 187 (188). 

(9) A surety for the appearance of a 
judgment-debtor is not entitled to re- 
cover any sum forfeited under the surety 
bond either from the actual person for 
whom he stood surety or from any per^ 
son who induced him to so stand AIR 
1932 Lah 23 (23). 

(10) Surety for the appearance of one 
of several judgment-debtors jointly and 
severally liable under decree can recover 
the amount paid by him from them* His 
right is on a higher footing than one 
for contribution. AIR 1921 Mad 580 (631) 
(DB). 

(11) Bankruptcy of debtor — Surety's 
right to the security in the hands of the 
creditor cannot be enforced before pay- 
ment of the entire debt. Where the 
surety guarantees the whole debt he is 
entitled to exemption to that portion for 
which dividend has been allowed; but 
where he guarantees only a part he 

not get any dividend until the creditor 
is dischargi^ in respect of the whoM 
debt. AIR 1930 Cal 17 (20) = 67 CUti 
764 (DB). 

(12) A executing a pronote in favour 
of B, C being the surety — A selling his 
property and asking vendee to discharin 
the debt — The debt having been col- 
lected from the surety. hM tiiat w 
surety can sue A and tiie vendee ea be 
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141. Surety's right to benefit of creditor's securities.— >A surety is entitled to 
die benefit of every security which the creditor has against the principal debtor 
at the time when the contract of suretyship is entered into, whether the surety 
knows of the existence of such security or not; and, if the creditor loses, or, with- 
out the consent of the surety, parts with such security, the surety is discharged 
to the extent of the value of the security. 

niustratioQs 


(a) C advances to B, his tenant, 2,000 rupees on the guarantee of A C has also 
a furtiber security for the 2,000 rupees by a mortgage of B’s furniture. C cancels the 
mortgage. B becomes insolvent, and C sues A on his guarantee. A is discharged from 
liability to die amount of the value of the furniture. 

(b) C, a creditor, whose advance to B is secured by a decree, receives also a guaran- 
tee for that advance from A. C afterwards takes B’s goods in execution under the 
decree, and then, without the knowledge of A, withdraws the execution- A is dis- 
charged.® 

(c) A, as surety for B, makes a bond jointly with B to C, to secure a loan froin G 
to B. Afterwards, C obtains from B a further security for the same debt Subsequent- 
ly C gives up the further security. A is not discharged. 

[*] Ihis a^^iears to illustrate S. 139, supra. 


Section 140 — Note 1 (contd.) 
is entitled to all equities in favour of the 
creditor. AIR 1927 Mad 421 (421, 422). 

(13) A ioint decree was passed against 
surety and principal debtor. Surety ap- 
plied to the Debt Conciliation Board for 
settlement of his debt. Debt was reduced 
and made payable in instalments. Surely 
made some payments: Held, that the 
surety could recover these payments 
from the principal debtor. 1942 Nag LJ 


311 (312). 

(14) C becoming surety for a firm con- 
sisting of two parties A and B A 
assigning his share to D — Creditor not 
accepting assignment or absolving assig- 
nor from liability — Assignee D is still 
liable to the creditor of the Arm ^d 
surety is entitled to recover from him 
amoiints paid by him 
Pun Re No. 107. p. 601 (603). 


1907 


(16) The principles underlying Ss. 133 
to 141 apply to surety bonds executed 
in favour of Courts under the Civil F. C- 
althoueb the sections are not in terms 
JppSle. AIR 1944 Lah 428 (431, 432) 

(DB). 

Section 141 — Note 1 


fll The expression 'security* in Sec- 
tion 141 is not used in any technical 
sc^; it includes all rights which the 
creditor had against the property at the 
date of the contract. The surety is on 
payment of the amoimt due by the 

principal debtor entitled to be put m 
the same position in wluch _ the c^- 
tor stood in relation to the pnncipal ^b- 
tor If the creditor has lost or has parted 
wiA the security without the consent of 
surety, the latter U by the expra 
^vision contained in Swtion 141. to- 
SS^ed to the extent of vahje of ^ 

5Sl « AIR Sd 1489 U487J - 

(19W) 8 SCB 791. 


(2) The value of the security must 
mean the value of the security at the 
time when it was given to the creditor. 
Therefore, the words ‘the surety is dis- 
charged to the extent of the value of the 
security' must mean that if the value of 
the security is less than the liability 
undertaken by the surety then the surety 
must be held to be discharged to the ex- 
tent of the value of the security and that 
be will still ^ required to discharge the 
liability which exceeds the value of the 
security. But if the value of the security 
given is far in excess of the liabilitv, 
then it is clear that the surely must be 
held to be discharged wholly. AIR 1968 
Mvs 56 (60) = (1967) 2 Mys LJ 168 
(DB). 

(3) Under Section 141, securilv can 
be parted with not only by positive ac- 
tion of creditor but even by his inaction. 
AIR 1907 SC 1106 (1109) » (1967) 1 
SCR 226. 

(4) Section 141, prima facie, has refer- 
ence to the .simple case of a surety for 
a single debt for which the creditor 
holds a security or securities. AIR 1944 
Mad 195 (201) - ILR (1944) Mad 340 
(DB). 

(6) Provisions of Section 141 apply 
equally to a case of continuing guaran- 
tee. AIR 1968 Mys 56 (60) * (1967) 2 
Mys LJ 168 (DB). 

(6) Section 141 does not cover a case 
where there had been a loss due to an 
act of God or enemies of the State or 
due to unavoidable accident. AIR 1967 
Punj 310 (311) = ILR (1957) Punj 666 
(DB). 

(7) Section 141 of the Indian Contract 
Act has limited the surety's right to 
seimrites held by the creditor at the date 
of his becoming surety and has modified 
the English rule that the surety is en- 
titled to the securities given to the credi- 
tor both Ix^ore and after the contract of 
surety. But subject to this variation, Seo* 
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142. Guarantee obtained by misrepresentation invalid.— Any guarantee 
which has been obtained by means of misrepresentation made by the creditor, or 

with his knowledge and assent, concerning a material part of the traiftactioiu is 
invalid.* 

[®] Cf. S. 19 supra. 


Section 141 — Note 1 (contd.) 
tion 141 of the Indian Contract Act in- 
coinorates the rule of English law rela- 
ting to the discharge from liability of a 
surety when the creditor parts with or 
loses the security held by him. AIR 1968 
SC 1432 (1437) = (1968) 3 SCR 

(8) The surety is entitled to demand 
all the securities held by the principal 
debtor at the time of payment whether 
they had been received simultaneously 
with the loan advanced or subsequently. 
Section 141 only means that a surety 
cannot complain if before payment the 
creditor loses or parts with a security 
obtained by him after the contract of 
suretyship was entered into. Section does 
not enable the creditor to withhold from 
the surety any security actually held by 
him at the time when the debt is paid 
or in any other way to detract from the 
rights of the creditor as declared by Sec- 
tion 140. Section 141 only gives him 
liberty of action in respect of securities 
not held bv him at the time of the con- 
tract of suretyship provided he exercises 
it before payment. AIR 1944 Mad 195 
(200, 201) = ILR (1944) Mad 340 (DB). 

(9) Contract by State of M. P. for 
sale of "felled trees’ — Consideration 
was payable in instalments — A, stand- 
ing surely for purchaser — Payment of 
first instalment — Removal of entire 
quantity of trees without payment of 
subsequent instalments — Proceedings 
against surety for recovery of amount, of 
unpaid instalments — Held, security of 
the Slate under terms of contract to pre- 
vent removal of trees and right to sell 
them for non-payment of price, coupled 
with charge on the goods was lost when 
State permitted removal of trees by pur- 
chaser — Under Section 141, Contract 
Act. therefore, surety stood discharged of 
his liability to the extent of the security 
lost. AIR 1967 SC 1105 (1109) *= (1967) 
1 SCR 266. 

(10) Agreement by A to advance cer- 
tain sum to B and as security for that 
B to mortgage to A certain properties — 
Sureties — Subsequent agreement be- 
tween A and B varying amounts to be 
advanced and properties to be mort- 
gaged — Consent of sureties not obtam« 
ed — Sureties are discharged from ori- 
ginal contract. AIR 1932 Bom 168 (174) 
= 56 Bom 101 (DB). 

(11) Property under attachment ^ 
Surety for judgment-debtor — Attach- 
ment released by creditor — Surety dis- 
charged to the extent of the property 
released. AIR 1934 All 616 (616, 617). 

(12) Mortgagee is not at liberty to ap- 
propriate the mortgaged property to the 


discharge of another debt due to him 
without the consent of the person who 
has stood surety for the mortgage-debt 
and if he does so he is boimd to credit 
the surety with the value of the pro- 
perty. (1889) 2 CPLR 193 (194). 

(13) Suit by mortgagee against princi- 
pal debtor and surety on mortgage for 
more than Rs. 100 — Statement by 
mortgagee in plaint that he was suing 
on mortgage only as money bond, giving; 
up his mortgage right — Except such 
statement, no other act of relinquish- 
ment, oral or documentary, giving up 
mortgage right — Mortgage right not be- 
ing extinguisbable except by registered 
document under Section 17 (i) (b) of 
Registration Act, mortgage right held 
was not extinguished by such statement 

— Surety, therefore, held was not dis- 
charged. AIR 1937 Mad 501 (502, 503). 

(14) One of joint promisors paying 
entire debt — He is not surety nor en- 
titled to subrogation in place of creditor 
in respect of securities held by latter. 
AIR 1933 Mad 39 (42) » 55 Mad 949 
(DB). 

(15) Surety for sum that may be de- 
creed — Suit decreed — Execution stay- 
ed on judgment-debtor furnishing secu- 
rity as condition precedent — It does 
not amount to giving time — Release of 
security does not release surety to that 
extent — In releasing security granted 
for stay, there was nothing inconsistent 
with the decree-holder’s duties to the 
surety within the meaning of Section 139 

— Section 139 must be read with S. 141 
and not in such a way as to abrogate it 
when it applies. AIR 1949 Mad 104 
(195). 

(16) A standing surety for B for loen 
granted to B by Government — Both A 
and B mortgaging their properties as 
security — B committing default and A 
paying off debt — A is entitled to a 
charge on properties of B which were 
mortgaged by virtue of Section 95, T. P. 
Act and Section 141, Contract Act. (1947) 
52 Mys HCR 325 (328) (DB). 

(17) A creditor is not bound to Insist 
on any particular kind of security. It is 
only when he takes some security from 
the principal debtor that the surety can 
claim a right to the benefit of that secu- 
rity. If the creditor takes security from 
the principal debtor, it is his duty to see 
that that security remains enforceable 
against the principal debtor and if any 
formalities are reqfuired by law in c<m- 
nection with that security, it would be 
his duty to see that such formalities are 
(^served. But more than this the credi- 
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143. Guarantee obtained by concealment invalid. — Any guarantee which 
the creditor has obtained by means of keeping silence as to material circum- 
stances is invalid. 

ni us (radons 


(a) A engages B as clerk to collect money for him. B fails to account for some 
of his receipts, and A in consequence calls upon him to furnish security for his duly 
accounting. C gives his guarantee for B’s duly accounting. A does not acquaint G 
with B’s previous conduct. B afterwards makes default The guarantee is invalid. 

(b) A guarantees to C payment for iron to be supplied by him to B to the amount 
of 2,000 tons. B and C have privately agreed that B should pay five rupees per ton 
b^ond Ae market price, such excess to be applied in liquidadon of an old debt This 
agreement is concealed from A A is not liable as a surety. 


144. Guarantee on contract that creclitor shall not act on it until co-surety 
joins. — Where a parson gives a guarantee upon a contract that the creditor sliall 
not act upon it until another person has joined in it as co-surety, the guarantee 
is not valid if that other person does not join.* 

[•] Cf: Sections 33 and 133 supra. 


145. Implied promise to indemnify surety. — In every contract of guarantee 
there is an implied promise by tihe principal debtor to indemnify the surety; and 


Section 141 — Note 1 (contd.) 

tor is under no obligation to do. AIR 

1955 Bom 419 (425). 

(18) Non-registration of a chansc 
against a Company’s property in respect 
of company’s debts — Charge invalid 
against liquidator only — Surety guaran- 
tor who could have got the charge regis- 
tered under Section 134 of the Com- 
panies Act (1956) cannot take advantage 
of his failure to do so and claim relief 
imder Section 141 of the Contract Act- 
AIR 1964 Mad 134 (135, 136) = 76 Mad 

LW 789. ^ 

Section 143 — Note 1 

(1) The expression "keeping silence” 
in Section 143 of the Contract Act im- 
plies intentional concealment as dis- 
tinguished from mere non-discl^osure 
The withholding miist be fraudulent 
which necessarily must be the case wh^ 
a material circumstance is 

concealed. (1891) 15 Bom 585 (591) 

*^(2)‘ The mistake which invalidates a 
contract under Section 143 must be oc- 
casioned either by means of a misrepi^ 
sentation made by Ae creditor or with 
his knowledge and assent concerning a 
material part of the transacUon or by the 
creditor keeping silence as to a maten^ 
circiimstance. There is nothing m law to 
indicate Aat sureties are entitled to evade 
their contract of guarantee because of a 
mistake taduced by the debtor. 

(1906) 33 Cal 713 (755) (FB). 

(3) To justify Ae application of tim 

rule enacted by S. 143, 
must be proved not only that there wm 
alienee as to a material circi^tance tm 
that thft tfuarantee was obtained by 
SSnTSf Sch silence. (1883) 6 Mad 400 

of service — Contlnuliiit 
guaratee for honesty of aervant alreodr 


in employ — Part gross misconduct not 
disclosed to surely — Surety is not res- 
ponsible for dishonestv of servant- AIR 
1944 Lab 424 (425) (DB). 

(5) There is a difference between fidu- 
ciary guarantees and guarantees bv per- 
sons in favour of banks. In the former 
case there may be a duty to disclose 
all material facts, there is no such duty 
in the case of a bank which takes a 
guarantee from a person to disclose the 
indebtedness of the person guaranteed at 
the date of the guarantee. Where, there- 
fore, the .suretyship is with regard to an 
advance to be made bv a bank. the 
latter need not disclose part indebted- 
ness to the surety. But if it gives wrong 
information when asked for, the suretv- 
ship is annulled. AIR 1930 Mad 874 f879) 
= 53 Mad 826 (DB) •* AIR 1940 Mad 
437 (439) = ILR (1940) Mad 7.57 (DB). 

(6) M’s bid at sale of Abkari farm ac- 
cepted subject to his furnishing security 

— Failure to furnish security — Re-sale 
at loss — M becoming indebted for loss 

— In re-sale M again declared purchaser 

— N accepted as M’s surety — N not 
inquiring nor informed by Collector as 
to M’s indebtedness — N held was not 
discharged by reason of non-disclosure 
of M's indebtedness by Collector. (1883) 
6 Mad 406 (413) (DB). 

SecUon 145 — Note 1 

(1) Apart from Section 140 of Ae 
Contract Act, a suerty has a right under 
Action 145 to be indemnified by the 
debtor and Ae surety’s rights under this 
section are not limited to Ae rights of 
Ae creditor against Ae debtor. AIR 
1932 All 610 (613) » 54 All 1007 (DB). 

(2) The implied rights possessed by a 
surety are available when Ae sureti^hip 
has been undertaken at Ae request, 
actual or CMistructive ot the principal 
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the surety is entitled to recover from the principal debtor whatever sum he has 
rightfully paid imder the guarantee, but no sums which he has paid wrongfully. 

Illustrations 

(a) B is indebted to C, and A is surely for the debt C demands payment from 
A, and on his refusal sues him for the amount A defends the suit, having reasonable 
grounds for doing so, but is compelled to pay the amount of tibe debt with costs. He 
can recover from B the amoimt paid by him for costs, as well as the principal debt 

(b) C lends B a sum of money, and A, at the request of B, accepts a bill of ex- 
change drawn by B upon A to secure the amount C, the holder of the bill, demands 
payment of it from A, and, on As refusal to pay, sues him upon the bill. A, not having 
reasonable grounds for so doing, defends the suit, and has to pay the amount of the bill 
and costs. He can recover from B the amount of the bill, but not the sum paid for 
costs, as there was no real ground for defending the action. 


(c) A guarantees to C, to the extent of 2,000 rupees, payment for rice to be supplied 
by C lo B. C supplies to B rice to a less amount than 2,000 rupees, but obtains from 
A payment of the sum of 2,000 rupees in respect of the rice supplied A cannot 
recover from B more than the price of the rice actually supplied. 


Section 145 — Note 1 (contd.) 
debtor, but not otherwise, since no one 
can make himself the creditor of an- 
other bv volunteering to discharge his 
obligations. AIR 1917 Mad 83 (85) = 39 
Mad 965 (DB). 

(3) Where a person stands surety for 
another there is always an implied 
warranty by the latter, that he would 
indemnify such person in case he is 
damnified owing to a default made by 
him in the performance of any of the 
conditions imposed upon him under the 
semirity bond. AIR 1930 Lah 399 (400). 
(Surety for payment of decretal amount 
— Surety paying decretal amount on 
default by iudgment-debtor — Surety is 
entitled to decree for decretal amount 
against judgment-debtor.) 

(4) Surely, having imdertaking the 
obligation at request of debtor, becomes 
entitled to recover from him whatever 
sums he has rightfully paid under the 
guarantee. AIR 1937 Oudh 19 (21) = 12 
Lurk 484 (DB). 

(5) The liability of the principal 

debtor to pay the surety cannot arise 
from a mere implied promise to indemni- 
fy the surety, contained in Section 145 
but must be the result of a contract be- 
tw'een the surety and the creditor to 
which the debtor also is a party. AIR 
1917 Mad 83 (86) = 39 Mad 965 (DB). 

(6) A joint decree, ex parte against 
the principal debtor, but on contest 
against the surety — Surety making pay- 
ment — Ex parte decree set aside — 
Surety can claim amoimt paid to the 
decree-holder. AIR 1924 Lah 657 (659). 

(7) Where a mortgage suit was dis- 
missed against the principal debtor, but 
a money decree is passed against the 
suerty, the latter can recover the amount 
paid for the former. AIR 1925 Nag 392 
(392). 

(8) Creditor’s suit against principal 
debtor and suerty — Summons against 


principal debtor not served — Creditor 
proceeding against surety alone — 

Remedy by suit against debtor, held, bar- 
red and that debt not extinguished 
Remedy of surety under Section 145, 
Contract Act, to recover from debtor any 
sum which he was compelled to pay, or 
which he rightfully paid under his 

guarantee, held, remains open and unim- 
paired to surety. AIR 1937 Rang 72 (73, 
74) = 14 Rang 594. 

(9) A person, who is merely a surety, 
can be indemnified in an appropriate 
case, before actual payment, by an anti- 
cipatory action. AIR 1926 Mad 1036 
(1037) (DB). 

(10) Where the debtor executes a 
mortgage in consideration of his liability 
towards the sureties, but the mortgage 
is unregistered and, therefore, unenforce- 
able, it does not amount to a contract, 
and there is no personal liability to pay 
under that mortgage-deed; consequently 
imder sureties can maintain a suit against 
the debtor for the moneys paid by them 
in his account. AIR 1937 Nag 104 (104) 
= ILR (1937) Nag 353. 

(11) Contract made and to be per- 

formed in Native State — Failure of con- 
tract — Surety obliged to pay — Surety 
suing principal in British India — Surety 
is entitled to recover money paid by him 
from principal. (1882) 8 Cal 337 (342, 

343) » 9 Ind App 58 » 1882 Pun Re 
No. 7 (PC). 

(12) Where a bail bond is forfeited, 
the surety cannot recover from person 
bailed, on grounds of public policy. AIR 
1930 Cal 596 (597) == 57 Cal 1093. 

(13) Surety for appearance cannot be 
allowed to recover any sum forfeited — 
Section 145 has no bearing on the 
matter. AIR 1932 Lah 23 (23). 

(14) Payment by plaintiff to Pancha- 
yat at instance of defendant to remove 
ban imposed upon latter by his caste- 
men Section 146 did not apply tt 
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140. Co-sureties liable to contribute equally .^Where two or more persons are co- 
sureties for the same debt or duty, either joindy or severally, and whether under the 
same or different contracts, and whether with or without the knowledge of each 
odier, the co-sureties, in the absence of any contract to the contrary, are liable, 
as between themselves, to pay each an equ^ share of the whole debt, or of that 
part of it which remains unpaid by the principal debtor.^ 

Blustratioiis 

(a) A, B and C are sureties to D for the sum of 3,000 rupees lent to E. E makes 
defaiilt in payment. A, B and C are liable, as between themselves, to pay 1,000 rupees 
each. 

(b) A, B C are sureties to D for the sum of 1,000 rupees lent to E and there is 
a contract between A, B and C that A is to be responsible to the extent of one-quarter, 
B to the extent of one-quarter, and C to the extent of one-half. E makes default in 
payment. As between the sureties, A is liable to pay 250 rupees, B 250 rupees, and C 
500 rux)ees. 


[•] See Section 43. 



Section 146 — Note 1 (contd.) 

was not a case of surety — Plaintiff act- 
ed as agent of defendant — Liability of 
defendant to reimburse plaintiff in res- 
pect of amount paid can be enforced. 
AIR 1962 Raj 86 (87. 88) = 1901 Raj 

LW 359 (DB). 

(15) The expression “whatever siun he 
has paid” occurring in Section 145 means 
a payment in money, or by transfer of 
property and not merely the incurring of 
a pecuniary obligation in the shape of a 
bond, promissory note, or acknowledg- 
ment of Utility. (1903) 26 Mad 322 
(328, 329) (DB) •* AIR 1936 Rang 235 
(236, 237) = 14 Rang 511. (Surety exe- 
cuting bond to pay in future — No PSY* 
ment.) •* AIR 1930 Lah 812 (814). 

(Surety executing pro-note — 
ment.) •• AIR 1926 Nag 429 (431) •* 

AIR 1924 Lah 657 (659) •* AIR 1920 Nag 
265 (265). (Execution of mortgage by 
a surety for the satisfaction of the decree 
is payment.) •• AIR 1919 Nag 126 (127 

- 16 Nag LR 78. (Fact that prmcip^ 
debtor is released and surely s liability is 

adjudged is not payment) /oqo\ 

[But see AIR 1930 Bom 331 (333). 

(Suit for indemnity is mamtamable even 
If no actual payment is made but the 
surety has become only liable m 

praesenti.)] 

(16) A payment by surety to creditor, 
made after suit against the 

debtor had been instituted and with the 
object of assisUng that siut to reach a 
successful termination, might be held to 
be a wrongful payment; while a payment 
made before the institution of such suit 
might be held to be a rightful payment- 

AIR 1930 Lah 812 (814). 

(17) Where a surety keeps alive his 

Uabillty by payments within time, at a 
time when creditor’s remedy agamst 
principal has become barr^, siwh pa^ 
ments are not wrongful. ^R 1925 Bom 
244 (246) *= 49 Bom 202 (DB). 

(18) A payment in order to be a right- 
ful Dayment must be one m conformity 
with what is right or just or fair or equi- 


table. If the claim of the creditor is 
barred by time against both the surety 
and the debtor, the payment, made by 
the surety to the creditor would not be 
right or lust. The burden of proving 
that this payment even though it was 
after the expiry of the period of limita- 
tion was yet rightful is on the plaintiff. 
AIR 1959 Madh Pra 297 (298) = 1959 
MPLJ 140. 

(19J The liability of the principal 
debtor to pay to the surety whatever 
sum the latter has rightfully paid under 
the guarantee will nut arise until the 
creditor has recovered from the surety 
the amount due under the award or 
decree passed agamst both the principal 
debtor and the surety and such contin- 
gent and future liability is obviously not 
within the purview of the proceedings 
under the Madras Debt Conciliation Act, 
and cannot be affected^ by the discharge 
of the principal debtor's liability to the 
creditor imder Section 10 (2) of the Act. 
AIR 1948 Mad 252 (255) = ILR (1948) 
Mad 707 (DB). 

(20) Banker and customer — Security 
deposit — Amount de^)osited for due 
performance of contract with Govern- 
ment — Liability of Banker to depositor 
— In the absence of any contractual 
relationship with the officer of Govern- 
ment with whom deposit was meant to 
be kept as security. Banker liable to 
pay the depositor. AIR 1068 SC 1116 
(1117) - (1068) 3 SCR a06. 

Section 146 — Note 1 

(1) Id the case of co-sureties it is well- 
settled that if creditor calls upon one 
of them to pay the principal debt or any 
part of it, that surety has a right, upon 
principles of equity, to call upon his 
co-sureties for contribution. (1904) 26 
All 407 (418) (FB). 

(2) The relation of co-sureties is not 
analogous to that of co-mortgagors 

In the case of co-sureties no complica- 
tion can possibly arise from the enforce- 
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147. Oability of co-sureties bound in different sums. — Co-sureties who are 
bound in different sums are liable to pay equally as far as the limits of ^edr r»* 
pective obligations permit. 

Ulustrations 

(a) A, B and C, as sureties for D, enter into three several bonds, each in a different 
penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that 
ot 40,000 rupees, conditioned for D’s duly accounting to E. D makes default to the 
estent of 30,000 rupees. A, B and C are liable to pay 10,000 rupees. 

(b) A, B and C, as sureties for D, enter into three several bonds, each in a different 

penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that 
of 40,000 rupees, conditioned for D’s duly accounting to E. D makes default to the 
extent of 40,000 rupees. A is liable to pay 10,000 rupees, and B C 

15,000 rupees each. 

(e) A, B and C, as sureties for D, enter into three several bonds, each in a different 
penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that 
that oi 40,000 rupees, conditioned for D's duly accounting to E. D makes default to 
the extent of 70,000 rupees. A, B and C have to pay each the full penalty of his 
bond, 


CHAPTER K 
OF BAILMENT* 

148. “Bailment** , 'Tbailor** and “bailee” deSned. — A “bailment** is Rie delivery 
of goods by one person to another for some purpose upon a contract t' bat ^ey 


Section 146 — Note 1 (eontd.) 

ment of the right of contribution. (1904) 

26 All 407 (419) (FB). 

(3) A guarantee drawn up in the 
plural number but signed by one surety 
only is binding on the surety who sign- 
ed it imless he can show that he was 
to be liable only if the other surety or 
sureties signed. AIR 1926 Mad 62 (63). 

(4) A surety is liable to allow, co- 
sureties the benflt of any coimter-security 
he has received from the debtor. AIR 
1924 Mad 848 (848). 

(5) Surety paying in excess of his 
share — Suit against co-surety and prin- 
cipal debtor is maintainable — All that 
the co-surety is entitled to claim is that 
he shall share proportionately in the 
proceeds of the security when it is rea- 
lised. He is not in a position to insist 
that his liability is to be postponed imtil 
the security is realized and its extent as- 
certained on the ground that the pro- 
perly which has been conveyed to the 
plaintiff surety by the mortgagee on his 
paying the mortgage amount imder the 
mortgage-deed is unrealized. AIR 1938 
Cal 405 (408, 409). 

(6) Where the sureties are bound by 
the same instnunent as the princip^ 
debtor, a suit by one surely against an- 
other for contribution is a suit on an 
implied contract, and, therefore, within 
the jurisdiction of a Court of Small 
Causes. (’79-80) 4 Bom 321 (323) (DB). 

SECTION 148 — SYNOPSIS 

1. Bailment — General. 

2. Delivery of possession. 


3. Effeet of transfw of ownership. 

4. Bankers. i 

5. Carriers. 

6* Explanation. 

1. Bailment — General. — (1) *BaiI. 

ment’ is a technical term of the Com- 
mon Law though etymologically it might 
mean any kind of handing over. AIR 
1954 Trav-Co 305 (308) = ILR (1964) 
Trav-Co 208 (DB). 

(2) A 'bailment' has been aptly defin- 

ed by Chancellor Kent, as a delivery of 
a thing entrusted for some special object 
or purpose upon a contract, express or 
implied, to conform to the object or 
purpose for the trust. AIR 1928 Sind 100 
(107)= 23 Sind LR 13 = 29 Cri L Jonr 
431 (DB) •• (1946) 36 Trav LJ 410 

(413) (DB). 

(3) Bailments are of two kinds: volun- 

tary and involuntary. When the bailee 
dies and the goods bailed pass into the 
hands of a person representing him. that 
person becomes an involuntary bailee. 
AIR 1921 Cal 416 (418) *• AIR 1968 

Tripura 63 (67). (Seizure of goods under 
Section 178, Sea Customs Act (1878) can- 
not fall iinder definition of bailment, 
either volimtary or involuntary.) 

(4) The Contract Act does not re- 
cognise the variations of bailment re- 
cognised by the Roman Law. (1946) 36 
Trav LJ 410 (413) (DB). 

(5) Bailment is established only when 
there is delivery of goods by one person 
to another for some purpose upon a 
contract that they shall, when the pur- 
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shall, when the purpose is accomplished, be returned or otherwise disposed of 
according to the directions of the person delivering them. The person delivering 
the goods is called the **bailor”. The person to whom diey are delivered is called 
die **bailee*’. 


Esplanation. — a i>erson already in possession of the goods of another con- 
tracts to hold them as a bailee, he thereby becomes the bailee, and the owner 
becomes the bailor of such goods, although they may not have been delivered by 
way of bailment. 


£*] As to bailments to carriers, see the Carriers Act, 1865 (3 of 1865); die Indian 
Railways Act, 1890 (9 of 1890): Carriage by Air Act, 1934 (20 of 1934), Chap, III: 
Carriage of Goods by Sea Act, 1925 (20 of 1925): Merchant Shipping Act, 1958 
(44 of 1958). 


Seetton 148 — Note 1 (eontd.) 

pose is accomplished, be letiuned or 
otherwise disposed of according to the 
directions of the person delivering them. 
AIR 1937 Lah 672 (676) = ILR (1937) 
Lah 380 (DB) •• AIR 1954 Trav-Co 305 
(308) « ILR (1954) Trav-Co 208. (There 
may however be cases where there is no 
enforceable obligation to redeliver ^ or 
deal with the goods as directed.) •• ( 46) 
36 Trav LJ 410 (413) (DB) •• AIR IW 
SC 1394 (1398) = (1960) 1 SCR 401. 
(Bailee’s duty is to deal with goods ac- 
cordins to tlxo directions of the b^lor.) 
•* AIR 1968 Tri 63 (67) •• AIR 1966 

Mad 177 (179) = (1966) 1 Mad LJ 6 

(6) "For some purpose’ does not mdi- 
cate that bailee is to make me of 
goods deposited. (1935) 18 Nag L Jour 
97 (99). 

(7) There is an implied contract 'm 
bailment to retrim articles in reason^le 
time after the purpose is served. AIR 
1930 Oudh 395 (396) = 6 Luck 80 (DB), 

(8) In order to constitute bwlment 

there mmt be a contractual obligation on 
the bailee to return the specific 
delivered to him by the b^lor. AIR 
1961 Aimer 24 (24, 25). (Advance of 

money to B for depositing it as security 
with Government — Person advancing 
has no interest in specific coins ^d 
currency notes advanced and hence Rs 
agreement to repay does not amount to 
a contract to return specific goods.) 

(9) “Directions'* contemplated by Sec- 

tion 148, according to which goods are 
to be disposed of. cover the case of 
directions given after the fa ac 

complished. AIR 1922 Nag 127 (128). 

(10) The bailee is not under the con- 
trol of the bailor like aje^ant under 
his master's control. Madh BU 1956 
HCR 1466 (1466). 

(11) Entrmting a person with goo^ 
for safe cmlody is a species of bailment. 
AIR 1942 Mad 299 (300) •• AIR 1937 m 
265 (267). (Cmtodian is not agent oB 

true owner.) . , ^ 

(12) Ornaments borrowed on 

ment to return after short time — Tra^ 
action is bailment and n^^ sale. (1946) 
36 Trav LJ 410 (412) (DB). 


(13j Where A hired a camel of B 
intending it for the use of C to reach a 
certain place and then being returned to 
B at the destination and B delivered the 
£amel to C as directed by A it was held 
that though the contract of hire itself 
was between A and B there came into 
existence a contract of bailment between 
B and G when the former delivered the 
camel to C at the instance of A for 
specif me. 1946 Jaipur LR 148 (150) 
(DB). 

(14) Where an agreement provided 
that A was to advance money and pur> 
chase goods for B and bold them with 
himself as security for the money, and 
that B should pay interest on the amount 
and also rent to A it was held that it 
was a casQ of bailment for security. AIR 
1958 Pat 174 (176) (DB). 

(15) Company depositing promissory 
note with Government as security in 
respect of private warehome — Govern- 
ment becomes bailee and mmt return 
note without demand on termination of 
license. AIR 1939 Cal 746 (748) - ILR 
(1939) 2 Cal 52 = 41 Cri L Jour 134. 

(16) Issue of water-proof coat to rail- 
way servant on condition of renewal, at 
his cost, on damage or loss, fa bailment. 
AIR 1934 Rang 41 (42) — 35 Cri L Jour 
788. 

(17) The true legal relation between the 
guest and hotel keeper in respect of the 
furniture med by the former is that of 
bailor and bailee as defined by Sec. 148. 
The bailment is one of hire; the guest 
hires not only the rooms which he occu- 
pies but the furniture which they con- 
tain. (1900) 22 All 164 (166) (DB). 

(18) Where property is deposited with 
Court in pursuance of its order there is 
no contractual relationship and hence no 
bailment also. AIR 1956 AU 75 (78) = 
ILR (1957) 1 All 94 (DB). 

(19) Stolen property recovered by Gov- 
ernment is not property made over to 
Government under any contract whatso- 
ever and hence the Government is not in 
the position of a bailee in respect of 
that property. AIR 1950 All 206 (207) 
« ILR (1951) 1 All 135 •« AIR 1937 Lah 
672 (577) » ILR (1937) Lah 380 (DB) 
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•* 1960 All WR (HC) 394 = 1960 All LJ 
629. 

(20) There can be bailment and the 
relationship of bailor and bailee in res- 
pect of specific property without there 
being an enforceable contract. Nor^ is 
consent indispensable for such a relation- 
ship to arise. AIR 1967 SC 1885 (1888) 
= (1967) 3 SCR 938. (A finder of goods 
of another has been held to be a bailee 
under certain circumstances.) 

(21) When a person travels by a road- 

way bus the mere fact that the passenger 
is allowed free allowance of certain 
luggage and the luggage is to be kept at 
a specific place (on the roof of 
the bus in this case) does not 

make it a case of any implied 
contract of the return of the luggage at 
the destination- It is not a case of en- 
trustment of luggage or a case of bml- 
ment creating a liability of the carrier 
imder Section 148 of the Contract Act. 
AIR 1963 All 70 (70) = 1963 All WR 
(HC) 136. 


(22) Where the manager of a tea 
estate company sent tea to the clearing 
agent who stored it awaiting instruc- 
tions the company, the agent was in the 
position of a bailee and not a mere ser- 
vant of the companv. AIR 1961 Ker 84 
(86) = 1960 Ker LT 743. 


(23) Per P. Chatterjee J-: — Agreement 
between retailer and Government for 
distribution of food through fair price 
shop — Held, that elements of bailment 
were satisfied in following wav (a) there 
was delivery of goods, (b) Goods were 
delivered bv Government to retailer, 
(c) purpose was to enable retailer to 
sell to consumers and (d) contract was 
that when so sold, retailer would get 
price and Government would get money 
deposited by retailer. AIR 1967 Cal 668 
(583. 584) = 1967 Cri LJ 1599 (FB). 

(24) Where the plaint was filed on a‘ 
definite averment that the storing agent 
did not deliver certain goods and 
the plaintiff, claimed a specific amount 
towards their value, the burden hes at 
the outset, on the plaintiff to prove ite 
case. The burden will sl^t to the 
defendants after the pl^txff discharges 
the onus. AIR 1969 Tripura 26 (31 

(25) The transaction known as a hire- 
purchase agreement partakes of the 
nature of a contract or bailment j^th^ 
#»lement of sale added to it. AIK IWBfl 
SC M (68) = (1962) 2 SCR 644. 

f26) In a hire-purchase agreement 
there is an aspect of bailment of t^ 

goods sub jected to the , ^ 

1966 SC 1082 (1088) = (1966) 2 SCR 112. 

a. Delivery of possesrfoo. — (1) In 
order to constitute a .bailmei^ fn.o wfS 
of possession is essentaal MR 1962 Hyd 
7 Q (na\ = ILR (1952) Hyd 162 = 1952 
Cri L Jour 707 •• Madh BLJ 1966 HCR 


1465 (1467) ** AIR 1968 Mys 133 (136) 

e= (1967) 1 Mys LJ 490 (DB). 

(2) The present possession, custody or 
care of the thin g which is yielded up by 
the bailor to the bailee constitutes the 
consideration for the engagement or pro- 
mise of the bailee to r^eliver the thing. 
(1946) 36 Trav LJ 410 (415) (DB). 

(3) Under the Indian law like English 
law the person who is in de facto control 
of the property would normally be ^ treat" 
ed as the person who is in possession of 
the same. AIR 1952 Hyd 78 (79) = 
ILR (1952) Hyd 162 =« 1962 Cri L Jour 
707. 


(4) Where one has mere custody with- 
out possession, like a servant, or a guest, 
using as the case may be either the 
master’s goods or the host’s goods, is 
not a bailee. Madh BLJ 1965 HCR 1466 
(1467) •* AIR 1954 Trav-Co 305 (308) « 
ILR (1958) Trav-Co 208 (DB). 

(5) There must be the putting into the 
possession of the bailee or of his agent 
of the goods in question — Merely put- 
ting into possession of documents of title 
does not constitute bailment of goods. 
AIR 1934 All 668 (668, 669). 

(6) Plaintiff arranging with defendant 
to get made certain jewels from gold- 
smith working in defendants house — • 
Every evening plaintiff receiving from 
goldsmith half made jewels, putting them 
in box given by defendant for her uro, 
keeping box in room and taking key in 
possession — Defendant, held was not 
bailee, since there was no delivery of 
goods, the key remaining with plaintiff. 
AIR 1938 Mad 32 (32, 33). 


(7) Where the defendant took po^^ 
sion of an elephant with the two mahuts 
attached to it from the plaintiff under a 
contract of lease for a period of one year 
for use for timber work at a particular 
annual rent and on certain specified con- 
ditions and the two mahuts were under 
the control and service of the defendmt 
for the period of lease, it was Iwld that 
the transaction constituted a bmlment 
and the relationship between the 

and the defendant was of b^or ^d 

bailee. AIR 1954 Trav-(^ S()6 (308. 309) 
ss ILR (1954) Trav-Co 208 (DB). 

(8) Where under an agreement A pr^ 
vided B with some eleph^t and “abuts 
to work in his forest on daUy ^fRcs and 
B merely had a right to ^ 

to the mahuts who have been 

later on substituted by A it was held 

that there was no transfer 
or elephants and hence no bailment ot 
ae elephants to B. AIR 1956 M 

(61, 62) ILR (1966) 8 Assam 7 (DB). 

(9) Bailor holding possession of pledg- 

ed goods in trust for b^w — 
constructive delivery to AHl IW 

^dh Pra 163 (166) « (1966) 2 Andh 

WR 518 (DB). 
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SeettOD 148 (eonid.) 

8> Effect of tranuer of ownership. 

(1) Where there is no obligation to 
return identical sub.iect-mattcr, either in 
its original or in an altered form, there 
can be no bailment. AIR 1943 Nog 168 
(169) - ILR (1943) Nag 436 = 44 Cri 
L Jour 423 •• AIR 1968 Tripura 63 (67). 

(2) Delivery of Government pro- 
missory notes to a Government trc£Lsury 
for cancellation and consolidation into a 
single note is not a bailment. There is 
a complete transfer of possession and 
ownership. (1878-80) 2 All 766 (762) 

(DB). 

(S) Some precious stones and lumps of 
gold of special quality and three sove- 
reigns were given to a goldsmith to con- 
vert them into jewellery and were lost 
by theft not caused by want of proper 
care: Held, that as the intention was to 
convert the identical stones and lumps of 
gold into jewellery, the ownership did not 
pass to the goldsmith and the transac- 
tion being one of bailment, be was 
absolved from liability for the loss under 
SecUons 148, 161. (1912) 15 Ind Gas 431 

(431) (Burma.) •* AIR 1936 Oudh 264 
(265) = 12 Luck 128. (SUver entrusted 
for making ornaments.) 

4 . Bankers. — (1) Deposit of money in 
bank is not bailment. AIR 1946 Nag 114 
(115) = ILR (1946) Nag 210- 

(2) There is distinction between bail- 
ment and deposit. Money paid into a 
bank to be credited into the current ac- 
count of the person making the pay- 
ment does not constitute a case of bail- 
ment. AIR 1946 Nag 114 (115) = ILR 
(1946) Nag 210. 

(3) The relationship between a native 
banker and the person depositing money 
with him, in the ordinary way of busi- 
ness, is that of borrower and lender and 
not bailor and bailee. (1889) 13 Bom 
338 (341) (DB). 

(4) In the ordinary course of his trade, 
a banker is entitled to use moneys paid 
into his bank as his own, unless there is 
a direction which creates fiduciary rela- 
tion between the banker and customer. 
Where the banker is to collect and remit, 
there is confidence and trust. Where the 
banker is to use and repay on demand 
there is no trust. (1909) 32 Mad 68 (70i 
71) (DB). 

(6) Deposit by German firms m 
German Bank in name of a resident in 
India on condition that money wos to 
be repaid only towards future supplies of 
mach^ery by flVrng — Position of Bank 
is that of a bailee or stake-holder and 
not debtor or trustee. AIR 1962 SC 1764 
(1777) » (1968) 2 SCR 297. 

8w CerriCTS, — (1) Section include 
bailment for carriage. (1909) 32 Mad 96 
(119. 120, 121) (PB). 

[VoL 6.] 3 A. M. 56 


(2) A shipowner is a bailee within the 
terms of Section 148. (1909) 32 Mad 95 

(120) (FB). 

(8) When a railway company receives 
and undertakes to carry goods from a 
station on its railway to a place on an- 
other distinct railway with which it com- 
municates it is a contract with the 
receiving company for the whole distance 
and the other railway company will be 
regarded as its agent, and not as con- 
tracting with the bailor. AIR 1939 All 
649 (654). 

(4) Railway company allowing goods 
to be placed in their premises for trans- 
portation is liable as bailee to consignor- 
AIR 1930 All 69 (72) « 68 All 676 (DB). 

(6) The railway is liable as a bailee 
for the goods entrusted to it whether for 
the purpose of carriage or for being kept 
in custody in the cloak room. The only 
difference is in the source of that liabi- 
lity that is to say while in the former 
case it arises out of its character as a 
carrier; in the latter case it arises under 
a pure and simple contract of bailment. 
AIR 1949 Cal 591 (593) = ILR (1950) 1 

Cal 173. 

(6) Looked at only from the provi- 
sions made applicable under Section 72, 
Railways Act. there can be little doubt 
that the Railway accepts the consignment 
as a bailee onlv from the consignor, who 
is a bailor. AIR 1965 Andh Pra 263 
(264) = (1965) 1 Andh WR 342 *• AIR 
1967 All 549 = ILR (1967) 1 All 398. 

(7) Carriage of goods bv air inland 
— Liability for damage to goods — Law 
applicable — Not governed bv Carriers 
Act (1865), or Contract Act (1872), but 
by English Common Law as administer- 
ed in India. AIR 1961 Cal 383 (386). 

(8) A common carrier is liable to the 
owner for loss or damage to iuiy pro- 
perly delivered to such carrier to be 
carried whether such loss or damage has 
arisen from the negligence of llic carrier 
or any of his agents or servants. The 
term ‘at the owmer’s risk’ used in the 
goods receipt only means that the owner 
would be liable for any loss or damage 
to the goods, which are lying with the 
Company if such loss or damage was not 
caused by any negligence on the part 
of the carrier. AIR 1964 Punj 318 (319) 
= 1963 Cur LJ 266. 

(9) It is true that, for purposes of 
delivering postal articles or receiving 
money pay^le therefor, the Post Office 
may be the agent of sender or the 
addressee, but that is not the same thing 
as saying that there is, in such cases, a 
contract tetween the sender and the 
Post Office or that the postal service is 
a common carrier. 1969 MPWR 1()0 
( 102 ). 
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149. Delivery to bailee how made. — ^The delivery to the bailee may be made 
by doing anything which has the effect of putting the goods in the possession of 
the intended bailee or of any person authorized to hold them on his behalf.* 

Cf. Sale of Goods Act, 1930 (3 of 1930). S. 33. 

150. Bailor’s duty to disclose faults in goods bailed. — The bailor is botind 
to disclose* to the bailee faults in the goods bailed, of which the bailor is aware, 
and which materially interfere with the use of them, or expose the bailee to extra- 
ordinary risks; and if he does not make such disclosure, he is responsible for 
damage arising to the bailee directly from such faults. 


Section 148 — Note 5 (eontd.) 

{10) Pori trust accepting delivery of 
goods from ships — Port trust is bailee 
of ship-owner or consignor but certainly 
not of consignee — Madras Port Trust 
Act (II of 1905), Sections 39, 40. (1968) 
2 MLJ 199 (201). {(1963) 2 SCR 
(Suppl.) 915 and (1967) 2 MLJ 594, Foil.) 

6. Explanation. — (1) After order of 
redcliverv judgment-debtor and decrec- 
hftlder becf>me bailor and bailee. AIR 
1929 I.ah 386 (387). 

(2) The explanation to Section 148, 
Contract Act, makes it clear that a seller 
can hccome a bailee if he contracts to 
hold the goods as a bailee* AIR 1961 
Cal .')4 (.58) (DB). 

(3) Where the conditions of auction 
sale provided that loss would be at 
risk and expense of purchaser from the 
moment sale is declared and that cash in 
full was to be paid at the fall of 
hammer and delivery was to be taken 
within fifteen days, the conditions were 
inconsitent with the position of there 
being any relationship of bailor and 
bailee. AIR 1961 Cal 54 (58) (DB). 

(4) Where the bailor by a letter 

recjnesled the bailee to have the 

pledged goods to remain in his posses- 
sion and promised to hold the same in 
trust for the bailee and to give posses- 
sion to the bailee whenever he demand- 
ed the same, the bailor’s continuance in 
possession was the possession of the 
bailee. AIR 1966 Andh Pra 163 (166) = 
(1965) 2 Andh WR 518 (DB). 

(5) Elephant taken on hire for one 
month — Elephant retained beyond one 
iQonth — Measure of damages equal 
to hire. 1963 Ker LJ 1679 (1081, 1082). 

Seetloa 149 — Nolo 1 


(1) There can be no delivery of pos- 
session in the legal sense of the word 
unless the receipt of the goods by tbe 
bailee is his conscious act AIR 1955 
Mad .505 (510) (DB), 


1 2) When the goods have not been put 
in possession of railway company mere 
acceptance of consignment notes is ^ 
acceptance of goods. AIR 1929 Pat 296 
(299) = 8 Pat 808 (DB). 

(3) In order to constitute a deliverr of 
goods under Section 149 of the Act there 


must be an actual tender of the goods by 
the bailor and acceptance of the same 
by the bailee. Therefore, the mere mark- 
ing of the serial number by the goods 
clerk on the forwarding note imaccom- 
panied by any such tender to and accep- 
tance of the goods on behalf of the rail- 
way would not render the railway liable 
as a bailee for the loss of the goods. AIR 
1923 All 449 (450) = 45 All 235 (DB). 

(4) The omission to observe certain 
formalities, like the granting of a receipt, 
would not detract from the efficacy of 
an actual delivery of the goods by the 
consignor and the acceptance of the same 
by an employee on behalf of the railway 
as a legal delivery sufficient to constitute 
a bailment in the eve of the law. AIR 
1958 Assam 5 (9) (DB) ** AIR 1922 All 
9 (11, 12) = 44 All 218 (FB) •* AIR 
1953 Bom 46 (49, 50) = ILR (1953) Bom 
242 (DB). 

(5) Lady handing over iewels to gold- 
smith to be melted for making new 
jewels — Every day lady receiving half- 
made jewels and keeping them in box in 
goldsmith’s house with key in her pos- 
session. Held, there was no delivery to 
goldsmith who could not therefore, be 
regarded as bailee. AIR 1938 Mad 32 
(33). 


(6) It is not always necessary that 
bailee himself should be in physical pos- 
session of goods. Delivering them to 
a person authorised to hold them on 
behalf of bailee is also sufficient delivciy. 
AIR 1966 Andh Pra 163 = (1965) 2 Andh 
WR 518. 

(7) Where bailor requested bailee to 
have pledged goods to remain in bailors 
possession and promised to hold same 
in trust for bailee and to give posses- 
sion to bailee whenever he demanded, it 
was held that there was constructive 
delivery or delivery by attornment to 
bailee. Bailor’s continuance 

sion was possession of bailee. AIR 1966 
Andh Pra 163 (166) = (1965) 2 Andh 

wn Aifi /nm 


SeetlOB 169 — Note 1 

fll In the case of hire of specific 
ikttel where the hirer does not depend 
)on the skill and iudgmenl of the bailor 
ere is no question of implied wairanty 
fitness of the chattel f^ 
irpose. AIR 1958 Ker 380 (383) - 
.R (1957) Ker 542. 
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If the goods are bailed for hire, the bailor is responsible for such damage, 
whether he was or was not aware of the existence of such faults in the goods 
bailed. 

Illustrations 

(a) A lends a horse, whidi he knows to be vicious, to B. He does not disclose the 
fact that the horse is vicious. The horse runs away. B is thrown and injured. A is 
responsible to B for damage sustained. 

(b) A hires a carriage of B. The carriage is unsafe, thou^ B is not aware of 
and A is injured. B is responsible to A for the injury. 

[®] Cf. Transfer of Property Act, 1882, S. 55(1) (a). 

®151. Care to be taken by bailee. — In all cases of bailment the bailee is 
bound to take as much care of the goods bailed to him as a mau of ordinary pni- 
dencef would, imder similar circumstances, take of his own goods of the same 
bulk, quality and value as the goods bailed.} 

£•] The responsibility of all the Trustees of the Port of Madras constituted under the 
Madras Port Trust Act, 1905 (Mad. Act 2 of 1905), in regard to goods has been 
declared to be that of a bailee, under Sections 151, 152 and 161, without the 
qualifying words “in the absence of any special contract” in Section 152 — See 
S. 40(1) of that Act 

See also Bombay Port Trust Act (Bom. Act 8 of 1879), S. 01-B; Calcutta Port Act 
(Beng Act 3 of 1890), S. 112 (1); Cochin Port Trust Act (Mad. Act 8 of 1925), 
S. 39(1); Tuticorin Port Trust Act (Mad. Act 2 of 1924), S. 41(1). 

ft] Cf. Transfer of Property Act, 1882 (IV of 1882), S. 76(a). 

[}] As to railway contracts, sec the Indian Railways Act, 1890 (9 of 1890), S. 72. As 
to the liability of common carriers, see the Carriers Act, 1865 (3 of 1865), S. 8. As 
to the responsibility of a Board of Trustees in relation to a port, see Major Port 
Trust* Act, 1963 (38 of 1963), Ss. 42(6) and 43(l)(ii). 

•152. Bailee when not liable for loss, etc., of thing bailed. — The bailee, in the 
absence of any special contract, is not responsible for the loss, destruction or 
deterioration of the thing bailed, if he has taken the amount of care of it described 
in section 151. 

[•] See Foot-note remark (•) under S. 151. See S. 43(l)(ii) of the Major Port Trusts 
Act, 1963 (38 of 1963) and S. 73 of Railways Act, 1890 (9 of 1890). 


SECTIONS 151 & 152 — SYNOPSIS 

1. Scope. 

lA. Common carriers ~ Genera], 
Carriers by air. 

2. Carriers by sea. 

3. Carriers by railway. 

4. lBi»-keeper*8 liability. 

5. NetKllgenee of serraat. 

5. Standard of care. 

7. Special eontraet. 

8. Borden of proof. 

1. Scope. — (1) “Loss" in Section 153 
denotes loss to goods distinct from loss 
to owner. AIR 1928 Lah 774 (778) » 

10 Lah 360 (DB). 

(2) Bank taking possession of docu- 
ment of title only is responsible for safe 
custody of document and not of goods. 
AIR 1934 All 668 (569). 

(3) Section 151 which refers to all 
lands of bailment includes also pledges. 
Hence a pledgee is also liable to the 
incidents of a bailment such as the duty 
to take requisite care and return the 
goods pledged when the debt is paid off* 


AIR 1952 Nag 8 (8) = ILR (1952) Nag 
49. 

(4) The right of the bailor to claim 
damages from the bailee for wrongful 
detention of the goods bailed or for 
their loss, destruction or deterioration, if 
the bailee has not taken the amount of 
care of the goods as described in S- 151. 
Contract Act, is a “sanctioning right” 
which is not contemplated as a pecu- 
niary liability in sub-section (6) of Sec- 
tion 2 of the Displaced Persons (Debts Ad- 
justment) Act (1951). AIR 1961 Pimj 340 
(347) = 63 Pun LR 275 (FB). 

1-A. Common carriers — General. — 
(1) A common carrier is a person who 
professes himself ready to carry goods 
for everybody. Common carriers are con- 
sidered to be in the position of insurers 
with regard to the goods entrusted to 
them. AIR 1959 Mad 285 (287, 288) = 
(1959) 2 Mad LJ 373. (Express stipula- 
tion between parties that the carrier is 
not a common carrier — Sections 151 
and 152 will apply — Parlies can enter 
mto contract reducing liability of private 
carrier*) 

(2) A common carrier is liable to the 
owDcr for loss or to Buy pro* 
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Sections 151 & 152 — Note 1-A (contd.) 

perly delivered to such carrier to be 
carried, whether such loss or damage has 
arisen from the negligence of the carrier 
or anv of his agents or servants AIR 
1964 Funj 318 (319) = 1963 Cur LJ 256. 

(3) The legal liability of the common 
carriers to make good the loss or 
damage to the goods in transit to the 
bailni- of goods is insurable interest. AIR 
1964 Cal 209 (214 to 217). 


1-B. Carriers by Air.— (1) Carriage by 
Air Act (20 of 1934), does not apply to 
carriage of goods by air within India. Mat- 
ter in respect of carriers and consignees 
of goods by air in India has to be decid- 
ed on principles of ordinary law, that is, 
those contained in the Contract Act and 
the principles of English law which have 
been held to be applicable to common 
earners in India. AIR 1969 Mad 286 
(287) = (1959) 2 Mad LJ 373. 


(2) The liability of the internal carrier 
by Airways who is not governed by the 
Indian Carriage by Air Act, 1934, or by 
the Carriers Act, 1865, is governed by 
uie English Common law since adopted 
in India and not by the Contract Act. 
Under the English common law, the 
carriers liability is not that of a bailee 
only, but that oi an insurer of soods 
AIR I960 Assam 71 (72, 73, 75, 76) « 
ILR (1957) 9 Assam 443 (DB). (Con- 
tract giving carrier complete immunity 
from liability — Not hit by Section 23, 
Contract Act — View of Sankaran Nair 
J. in ILR 32 Mad 95 (FB), Dissented 
from.) AIR 1964 Cal 396 (398, 399). 

(Carrier has absolute freedom to contract 
out of his liability even in cases of negli- 
gence.) ** AIR 1962 Cal 290 (294) = 65 
Cal WN 949 (DB). (Special contract with 
Air Lines Corporation — Company not 
liable for damages to goods contracted 
to carry — Contract is governed by com- 
mon law of England.) 


2. Carriers by sea. — (1) In India the 
liabilities of a carrier are governed by the 
English Commion Law. (1891) 18 Cal 620 
(625) = 18 Ind App 121 (PC). (3 Bom 
109, Overruled.) ** AIR 1931 Sind 124 
(125) = 26 Sind LR 222 *• AIR 1919 Upp 
Bur 17 (18) = 3 Upp Bur Rul 120. 
(Licensee of ferry is common carrier.) •• 
AIR 1918 Cal 824 (824) (DB). (LiabiUty 
is that of insurer.) *• (1911) 38 Cal 28 
141) (DB). (Do.) 

(2) Where contract to carry passenger 
was made by foreign Company in Cal- 
cutta, they were bound by provisions of 
S. 161 of the Contract Act. ^881) 6 Cal 
227 (285) (DB). 

[But see (1905) 28 Mad 400 (403) (DB). 
(Carriers by sea for hire are common car- 
riers by the common law of England and 
where the contract is made in Calcutta, 
whatever be the nationality of the car- 
riers they will be governed by the lex 
loci contractu, which is the common law 
of England.)! 


(3) Owners of lighter carrying goods 
are liable for loss of and damage to 
goods as bailees imder Section 152 If in 
using lighter, they did not take amount 
of care described in Section 161. AIR 
1917 Sind 47 (49) = 11 Sind LR 1. 

(4) Under Section 39 (3), Madras Port 

Trusty Act, 2 of 1905, a shipping company 
IS relieved of its liability in regard to the 
goods carried by it as soon as it delivers 
them to the Port Trust and obtains their 
receipt. Thereafter the Port Trust itself 
under Section 40 (1) of that Act becomes 
a bailee within the meaning of Sections 
161, 162 and 161 of the Contract Act and 
hence it cannot escape liability for ths 
loss of the goods unless it is able to 
show that it had taken as much care of 
the goods as a man of ordinary prudence 
would take of his own goods under 
similar circumstances. ILR (1957) Mad 
840 (844) •• AIR 1970 Mad 48 (66) (DB). 
(On facts the Board was held negligent.) 
** AIR 1963 Mad 347 (347, 348) (DB). 

fNature of duties performed by Port 
trust indicated.) •* (1962) 1 Mad LJ 340 
(343, 346) •* AIR 1969 Mad 367 (368) =» 
(1959) 1 Mad LJ 149. 

(5) Under Section 112 (1) of the Cal- 
cutta Port Act, the Commissioners are 
liable for the loss, destruction or de- 
terioration of goods which are landed 
and remain in the possession or under 
the control of the Commissioners and the 
standard of liability is the same as that 
of a bailee. 1964 Cal LJ 56 (57) (DB). 

(6) Carriage of goods — Bill of Lad- 
ing — Clause providing for cesser of 
Utility of carrier as soon as goods are 
free from ship tackle — Clause cannot 
relieve carrier or his agents from prime 
obligation of delivering goods to consig- 
nee, unless there was custom to the con- 
trary in port. AIR 1965 Ker 61 (52. 63) 

» 1964 Ker LT 78. 


8. Carriers by railway, — (1) The rail- 
way company cannot be treated as 
insurers in regard to the goods consigned 
for carriage. AIR 1918 Cal 892 (893, 894) 
(DB) •* ILR (1953) 1 Cal 268 (270). 

(2) JThe liability of the railway for toe 
goods delivered to them for transmission 
is that of bailee under Sections 151 and 
152. AIR 1958 Assam 6 (7). (Mere fact 
that a receipt had not been granted by 
toe railway would make uo difference.) 
•• AIR 1958 Bom 238 (239). (Partial loss 
of goods due to negligence or _ miscon- 
duct of servants — Railway liable as 
baUce.) •• AIR 1957 Cal 190 (194) •• 

AIR 1957 Madh Pra 192 (193, 194). (Ite 
liability is not governed by the Englidi 
common law rules.) •• AIR 1957 Madh 
Pra 157 (159) •• AIR 1956 Pat 434 (436) 

AIR 1953 Pat 206 (207). (Co n s ign m en t 
kept exposed to wind — Goods damaged 
— Railway cannot escape liability on 
the ground that they had no proper faci- 
lity to store the goods at the place.) •• 
ILR (1963) 1 Cal 268 (270) •• ILR (1961) 
8 Cal 340 (342). (Statntoiy liability of 
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SeeUoas 151 & 162 — Note S (eoald.) 

the railway can be restricted by con- 
tract.) •• AIR 1960 Assam 176 (179) = 
ILR (1960) 2 Assam 489 (DB) ** ILR 
(1950) 2 Gal 477 (480) ** AIR 1948 Naf^ 
65 (66, 67) = ILR (1947) Na« 336. (Rail- 
way as bailee of goods entrusted to it 
for carriage cannot be made liable for 
damages arising out of unforeseen and 
unavoidable events.) •• AIR 1947 Bom 
169 (182) = ILR (1947) Bom 274 •• AIR 
1944 Cal 60 (62) = ILR (1943) 1 Cal 

397 •• AIR 1924 Pat 39 (40) •• AIR 1922 
All 9 (11) = 44 All 218 (FB) •• AIR 
1918 Cal 892 (893, 894) (DB) •• (1894) 
17 Mad 445 (446). (Liability is subject to 
provisions of Act 9 of 1890.) ** 1886 Pun 
Re Civ. No. 97, p. 240 (241) (DB). (Liabi- 
lity is however subject to provisions of 
Act 9 of 1890.) ** AIR 1960 SG 233 (238) 
= (1060) 2 SCR 76. (Goods consigned 
from Quetta in Pakistan to New Delhi in 
India — Goods carried by Pakistan Rail- 
way and Indian Railway — No treaty 
between two countries regarding liability 
for loss of goods in case of through 
traffic — Liability of Forwarding Rail- 
way shall, subject to the provisions of 
the Railways Act, be that of a bailee 
under Sections 151, 152, 161 of Contract 
Act.) •• AIR 1970 Madh Pra 55 (59) 

1969 MPLJ 737 (DB). (Mere fact that 
rain water entered the wagon and caused 
damage, held would not fix liability on 
Railways.) *• AIR 1969 Bom 401 (406) 

(DB). (Goods damaged by fire in transit— 
Negligence of railway servants was pre- 
stuned after considering evidence.) *• AIR 
1964 Andh Pra 477 (481) = (1964) 2 

Andh LT 208 (DB) ** AIR 1963 Mad 
394 (394) = (1964 ) 2 Mad LJ 329 (DB) 
•* AIR 1961 Mad 398 (400, 401) = (1961) 

1 Mad LJ 348. (Goods in open wagon 
looted by large scale raids bv thieves — 
Administration is not liable.) ** AIR 1960 
Mad 149 (153) = (1959) 2 Mad LJ 365 
(DB) •• AIR 1969 Andh Pra 84 ( 86) = 
(1959) 1 Andh WR 55. (Consignment lost 
from railway warehouse after expiry of 
time allowed for delivery free of whar- 
fage — Wharfage charges recovered — 
Railway held liable for damages or for 
loss.) •• AIR 1959 Pat 337 (339) = ILR 
37 Pat 1355 (DB). 

[See also (1884) 10 Cal 210 (214) (FB). 
(It is doubtful whether Section 151 and 
Section 161, Contract Act, apply to car- 
riers bv rail. But even so the railways 
can protect themselves from liabililv by 
special contract as they were entitled to 
do before the Carriers Act was passed.) 
•• 1961 MPLJ 920 (923) (DB). (Coal of 
colliery company lying on railway plat- 
form — Coal neither acceipted by railway 
nor delivered to it for transport — Rail- 
way is not bailee and not responsible for 
loss of coal.)I 

(3) Railway Company which is in the 
position of a bailee, should take as much 
care as an ordinary prudent man would 
♦aVft in Inspect of his own property. AIR 


1917 All 172 (173) *• AIR 1957 Bom 276 
(278) = ILR (1957) Bom 647- (Contract 
to despatch goods by passenger train — 
Delay in transit to despatch by 

parcel train contrary to contract — Rail- 
way liable for resulltmt loss due to 
damage of goods.) ** AIR 1957 Cal 673 
(576). (Misdelivery of goods on produc- 
tion of forged notes — Railway cannot 
be said to have exercised the care of an 
ordinary man of prudence.) ** AIR 1957 
Cal 190 (194) •• AIR 1928 Cal 498 (.500) 
(DB). (Carrying goods in unlocked wagon 
amounts to a wilful neglect to lake care.) 
•• (1913) 37 Bom I (15) (DB). (Destruc- 
tion of goods by fire — Held, on facts 
that the railway company was negligent 
in preventing damage after discovering 
the fire.) •* AIR 1963 SC 422 (423, 424) 
= (1963) 2 SCR 702 *• (1968) 2 Andh 
LT 269 (271). (Railway Adminlslnilion 
cannot impose conditions to absolve them 
from responsibility as carrier without re- 
gard to standard of care required of them 
by statute.) •• AIR 1965 All 184 (187). 

(Railway administration delivering con- 
signment to person other than endorsed 
on self-consigned railway receipt ciuinot 
escape its liability.) ** AIR 1963 Mad 
394 (394, 396) = (1964) 2 Mad LJ 329 
(DB). (The liability of the railway is not 
confined to closed wagons alone. It 
equally extends to open wagons so that 
the railway cannot disown the liability by 
contending that the goods were loaded 
in open wagons.) •* AIR 1963 Raj 162 
(167 to 170) = 1963 Raj LW 135 (DB) 
*• AIR 1961 Madh Pra 251 (253) - 1961 
MPW 484 (DB). (Railway Administration 
cannot be expected to take exlra-or(linai,> 
care of goods.) *• AIR 1961 Rai 211 

(213) = 1961 Raj LW 148 (DB). (Failu.e 
to put locks on the wagons is failure on 
the part of Railway to take care of goods 
as a bailee and amounts to wilful neglect.) 
•• AIR 1959 Pat 337 (339, 340) = ILR 37 
Pal 13.55 (DB). (Misdelivery — Parcel 

clerk without carefully comparing entries 
on railway receipt with those in delivery 
books giving delivery of goods to person 
producing Railway receipt on behalf of 
consignee — Entries in receipt ^ol tally- 
ing with those in the book — Clerk can- 
not be said to have acted as an ordinary 
prudent man in doing so.) •• AIR 1957 
Madh Pra 192 (193, 194) = 1957 MPLJ 
636. 

(4) In judging the question of the 
amount of care to be taken bv a railway 
administration, it will be quite proper 
and reasonable to take note of the op- 
portunities and means that are properly 
and reasonably available to the railway 
administration for safeguarding the in- 
terests of the consignee. AIR 1963 Raj 
162 (167, 168, 169, 170) = 1963 Raj LW 
136 (DB) •• AIR 1959 Pat 337 (339, 340) 
<= ILR 37 Pat 1365 (DB). (Amount of 
care to be taken by railways or their 
employees, depends upon circumstances 
of each case.) 
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(5) The railway which has misdeliver- 
ed goods cannot escape its liability by 
showing that the person entitled to its 
delivery had made no effort to retrieve 
the goods. AIR 1957 Cal 573 (576). 

(6) Where loss is due to theft by a 
railway servant the company is liable; 
but when it is by an outsider railway 
company is not liable. AIR 1928 Cal 697 
(700) (DH). 

(7) Special contract in risk-note ex- 
empting Railway Company from liability 
in case of loss etc. — Company is not 
liable. (1893) 17 Bom 417 (421) (DB) 

AIR 1955 Madh B • 70 (73) (DB). (Risk 

note G obtained by railway lessens its 
liability as a bail(<e for loss arising out 
of negligence under Section 151, Con- 
tract Act.) •• AIR 1955 Mad 274 (277). 

(Consignment despatched at owner’s risk 
— Railway cannot be made liable for its 
destruction unless it is due to negligence 
which amounts to misconduct.) *♦ ILR 
(1950) 2 Cal 477 (480). (Railway which 
is bound to deliver goods within reason- 
able time will be liable for loss or deteri- 
oralioii caused by unreasonable delay in 
transit or delivery of goods. But it can 
contract out of liability by suitable risk 
notes.) *• AIR 1932 All 584 (585). (Ex- 
emption under risk-note form A and B 
is available only during transit on ordi- 
nary route.) ** AIR 1917 All 338 (339) 

= 39 All 418 (DB). (Railway is not liable 
unless plaintiff shows that loss was due 
to theft or wilful neglect, of railway 
servants.) •• (1903) 30 Cal 257 (261) 

(DB) »* (1884) 10 Cal 210 (213) (FB). 

(8) A Railway Company receiving 
goods for carriage is not bound to in- 
quire into the apparent owner’s title or 
to see that the risk note is read and 
understood by the person who delivers 
the goods. It is a contract binding on 
the consignor. In such a case the res- 
ponsibility of the railway as bailee is 
governed by Sections 150 and 151, limited 
by the agreement referred to above. AIR 
1928 Cal 170 (173) = 55 Cal 142 (DB). 

(9) Goods referred to in Section 75, 

Railways ^ct (1890) sent on "risk note" 
and not complying with that section — 
Railway company is not liable for loss 
of the goods. (1912) 34 All 656 (657) 

(DB). 

(10) Transit of horse by railway — 
Horse sustaining injuries — No agree- 
ment signed by sender under Section 10, 
Railways Act IV of 1879 — Company is 
liable. 1882 Pun Re No. 27 p. 375 (iW2) 
(DB). 

(11) Railway Company accepting goods 
for carrying — "Bill of lading mentioning 
goods received in good condition” •— 
Also providing that no Elnglish Common 
Law was applicable — Goods found 
damaged before being taken into custody 
by Company — Estoppel docs not^ arise, 
as Railway Company's liability did not 
depend upon bill of lading or English 


Common Law. AIR 1935 Sind 218 (219. 

220 ). ^ 

(12) Section 11, Railways Act IV of 
1879 — Payment of increased charge 
puts Company in the position of ordinary 
bailees. (1893) 17 Bom 723 (727). 

(13) A passenger depositing his luggage 
in a railway cloak-room is entitled to re- 
cover from the railway, when the luggage 
is lost, the entire value of the goods lost 
but not any consequential damages. AIR 
1949 Cal 691 (593, 594) = ILR (I960) 1 
CaJ 173. 

(14) No doubt the failure of the party 
to take delivery of the goods wi thin a 
reasonable time would relieve the rail- 
way of its liability as a bailee under the 
contract of carriage but in continuing to 
keep the goods with a right to collect 
wharfage charges from the party at the 
time of delivery it becomes liable as a 
bailee imder a contract of bailment for 
warehousing the goods for the loss aris- 
ing from the damages caused to the 
goods during such warehousing. AIR 1956 
Cal 264 (265, 266, 267) (DB). 

[But see ILR (1953) Punj 579 (693, 

594). (Liability not terminated by laches 
of party.)] 

(15) Consignor’s suit for compensaticM 
for non-delivery is a suit in contract, and 
not in tort. AIR 1923 Pat 285 (286) ^ 2 
Pat 442 (DB). 

(16) Railway company is liable to com- 
pensate for loss of or damage to goods, 
though claim is not put forward till *it^ 
delivery has been taken and "clear’* 
receipt is granted. Receipt is only prlma 
facie evidence of fact and raises pre- 
sumption in favour of receipt of goods. 
Bailor is not precluded from proving 
that goods were really damaged or defi- 
cient in quantity when delivered to hi m. 
(1912) 39 Cal 311 (318) (DB). 

(17) Absence of proof of negligence — 
Railway Company taking care of co^ 
signed goods with prudence — Loss of 
consigned goods — Railway Company 
was not responsible for loss. AIR 1934 
Pat 583 (583) (DB). 

4, Inn-keeper’g liability. — (1) English 
law not applicable to adjudge hotel mana- 
ger's liability — His liability is that of 
bailee — P'roprietor liable for damages 
caused to guest, when there were 
and he himself was aware of insecimw 
of premises. AIR 1922 AU 471 (472, 473) 
» 44 AU 735 (DB). 

6. Negligence of servMit — (1) Bailee 
is liable for employee’s negligence unl^ 
expressly exempted. AIR 1924 Rang 366 
(358) *• AIR 1953 Bhopal 6 (6). (Bail- 
ment of horse — Horse injured due to 
negligence of servant of b^ec to tau 
proper care of it — Bailee liable for the 
damage done.) 

(2) Bailee is responsible for neghgenM 
of servants in the use and custody of 
goods, in the course of employment, tat 
not for unauthorised act done outside 
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course of employment* AIR 1934 Cal 
161 (155) (DB). 

(3) In the case of a master and ser- 
vant, where the master is the bailee, and 
the servant is either dishonest or ne^li- 
ffent, the master must be held liable, if 
the nesligence of the servant is esta- 
blished and the master can be shown to 
have employed dishonest servants or not 
supervised their actions. AIR 1959 Madh 
Pra 77 (80) = 1958 MPU 694 (DB). 

(4) Ordinarily, the bailee's liability ex- 
tends to damage caused by the negli- 
gence of his servants acting in the course 
of their employment about the use or 
custody of the thing balled; but it does 
not extend to damage caused by the acts 
or defaults of third person which he 
could not by ordinary diligence have 
foreseen or prevented, (obiter). AIR 1960 
Cal 455 (457) (DB). 

6. Standard of care. — (1) The 

standard of care which is expected of a 
bailee in regard to the goods bailed is 
that of a person of ordinary prudence. 
(1954) 56 Bom LR 944 (947) •• AIR 1957 
Mys 55 (56, 57) = ILR (1956) Mys 281. 
(Standard of care required is that of an 
average prudent man in respect of his 
own goods of the same bulk and value 
in similar circumstances-) •* AIR 1957 
Pat 147 (151). (Test applied for deter- 
mining whether bailee was guilty of 
negligence or not is to see whether the 
care taken by him is the care of a 
prudent man.) •* ILR (1953) 1 Cal 268 
(270) *• AIR 1952 All 20.5 (205. 206) •• 
AIR 1952 Nag 8 (9) = ILR (1952) Nag 
49. (Pledge being a bailment 

covered by Section 151 pawnee is liable 
if he loses the goods due to his failure 
to take the care of a prudent man.) •• 
ILR (1951) 2 Cal 340 (342) •• AIR 1966 
Bom 134 (139) = (1965) 67 Bom LR 

823. (Government official attaching goods 
and keeping them in his custody — He 
is in position of bailee.) •* AIR 1964 Cal 
374 (378, 379, 380, 382) = 68 Cal WN 
554 (DB). (Car received for repairs by 
automobile garage damaged by fire — 
Garage owners, held had failed to take 
reasonable care either in averting risk 
of fire or in protecting car after fire had 
broken out.) •• AIR 1961 Puni 340 (346, 
347) = 63 Pun LR 275 (FB)- (Primary 
liability of the bailee in a contract of 
bailment is not a pecimiary liability but 
that stated in Section 151.) 

(2) A gratuitous bailee is bound to 
take the same care of the property en- 
trusted to him as a reasonable, prudent 
and careful man may fairly be ezpect- 

. ed to take of his property of the like 
description. AIR 1955 Vindh Pra 30 (31) 
•• AIR 1934 Cal 151 (154) (DB). (Same 
standard of care is required both from a 
gratuitous bailee and a bailee for hire.) 

(3) In the Contract Act the duty of 
care in the case of bailee is uniform whe- 
ther it is gratuitous or for hire or for 


gain. The consideration in the case of 
gratuitous bailment is the trust reposed 
in entrusting one's valuables to the care 
of another. AIR 1959 Madh Pra 77 (79) 
= 1958 MPLJ 694 (DB). 

(4) No hard and fast rule can be laid 
down for fixing measure of care due 
from a bailee. That should variably de- 
pend upon the facts of each case. AIR 
1957 Mys 55 (55, 56) = ILR (1956) Mys 
281, (That several others act in the same 
way as the bailee has done cannot bring 
the 'care' taken by him within the mean- 
ing of ‘care’ prescribed under the sec- 
tion.) •• AIR 1936 Oudh 264 (265) = 12 
Luck 128. (Finding as to necessary care 
not open to revision.) •• AIR 1933 All 
1,58 (159) (DB) ** AIR 1924 Cal 92 (94) 
(DB). (Carrier of goods — Degree of 
care required must vary with nature and 
condition of thing carried.) •* (1911) 9 
Ind Cas 470 (471) (Low Bur.) (Perish- 
able articles — Special precautions on 
the part of bailee necessary.) 

(5) Bailee has to communicate bailor, 
in emergency, with reasonable diligence. 
AIR 1933 Ah 158 (159) (DB). 

(6) Where the goods bailed are lost or 
destroyed without any negligence on the 
part of the bailee and due to causes 
which are beyond his control the bailee 
cannot be made responsible for such loss 
or destruction. AIR 1952 All 205 (206). 
(Goods destroyed bv fire during commu- 
nal riot.) •• AIR 1952 Nag 8 (8) * ILR 
(1952) Nag 49. (Pawnee losing goods 
without his fault does not forfeit Iiis 
right to recover the debt.) ** 1949 Bur 
LR (IIC) 605 (621). (Goods destroved hv 
war — Bailee not removing goods Inun 
place where they were kept bv mutual 
consent — No direction from bailor to 
remove goods to different place — Hold, 
bailee was not guilty of negligenfe.) *• 
AIR 1933 All 158 (1.59) (DB). (De.slruc- 
tion of goods bv unprecedented flnod.s — 
Bailee who has not fallen off the stan- 
dard of statutory care is not respon'-ible 
for the loss.) •• AIR 1932 Cal 257 (258). 
(Destruction by fire due to unknown 
causes.) *• AIR 1916 All 7 (8) (DB). 
(Deposit of money for safe custody — 
Depositee placing the amount in bank 
solvent at the time — Subsequent failure 
of Bank would not render depo.sitee liable 
for the loss of the money.) ** AIR 1964 
Andh Pra 477 (481) = (1964) 2 Andh LT 
208 (DB). (Loss of goods in transmission 
— Railway authorities taking all reason- 
able care — Consignments looted bv un- 
ruly mob under circumstances beyond 
control — Held, in the circumstances that 
Railway Administration had exonerated 
itself from liability.) •• (1964) 68 Cal WN 
368 (379). (Goods and articles stored in 
godown owned by assured — Assured is 
bailee in respect of such goods — 
Damage caused to goods by fire — Bailee 
taking care of goods and not shown to 
be negligent — He is not liable for loss 
caused by fire.) ** AIR 1959 Pat 442 
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(444) = 1959 Pat LR 103 (DB). (Goods 
with bailee damaged by unprecedented 
floods — Vis major — Bailee, held under 
circumstances, entitled to compensation) 

(7) Plaintiff instructing defendant, who 
was a commission agent in bullion, to 
purchase silver bars and keep them with 
defendant — Defendant purchasing bars 
and reporting that they were kept at 
plaintiff’s risk — Bars kept by defen- 
dant at his pedhi imlocked and un- 
attended — Three bars lost — Defendant 
was bound to take ordinary care as bailee 
and was liable for loss, being guilty of 
negligence — The fact that bars were 
kept at plaintiff's risk was an additional 
term, which was not accepted by plain- 
tiff’ — Defendant was not therefore, 
absolved from ordinary liability of bailee 
which he had accepted by purchasing 
bars. AIR 1939 Bom 101 (101, 102, 103) 
(DB). 

(8) Plaintiff entrusted driving beam of 
his sewing machine to defendant, who 
was a coppersmith, for repair. He want- 
ed broken tip soldered with copper. De- 
fendant undertook to do repair. He em- 
ployed another coppersmith to do the 
work under his instructions. In the 
course of soldering excessive heat was 
applied, and other tip of driving beam 
was melted, rendering driving beam use- 
less. Held, in a suit for damages, that 
Section 151 governed the case, which re- 
quired from defendant care of skilled 
coppersmith. Held also, that, if a man 
undertakes. whether for reward or not, 
to do something requiring special skill, 
he may be fairly called on, if things go 
wrong, to prove his competence. 19^ 
Upp Bur Rul 11 (12, 13). 

(9) Bailees insuring their own goods 
against Are, but not the goods bailed to 
them — Omission to insure is not ab- 
sence of due care. (1888) 11 Mad 459 
(466) (DB). 

(10) Plaintiff sending iminsured jewel- 

lery by. V. P. P. to save insurance fee— 
Defendant doing same, plaintiff not ob- 
jecting — Plaintiff cannot urge that de- 
fendant's neglect to insure on a parti- 
cular occasion was want of due care as 
laid down in Section 151. 1906 Pun Re 

No. 70, p. 260 (263) (DB). 

(11) A bailee cannot be made respon- 
sible when the goods are lost due to a 
wrong judgment made by him in a 
moment of peril and emergency. AIB 
1917 PC 173 (176, 176). 


(12) Bailees are not liable for theft of 

goods bailed, if they had taken due care 
of the articles. 1900 Pun Re No. 90, p. 
371 (376) (DB) •• (1912) 16 Ind Cm 

431 (431) (Low Bur). (But bailee is 
liable to make good the loss of goods 
which were not the subiect-matter of 
bailment, e.g., sovereigns given to gold- 
smith for making ornaments.) 

(13) Pressure of work, or avoidable 
accident cannot help carrier to avoid 


liabUity under Section 161. AIR 1926 Gal 
737 (738, 739) (DB). 

(14) A borrowed car from B ^ Car 
damaged by accident » B repaired car 
and sued A for amount — Held* it waa 
contract of bailment, A failed to cany 
out obligation and suit was governed by 
Article 115, Limitation Act AIR 1939 
Oudh 518 (619) = 9 Luck 189 (DB). 

(15) Whether it can be infened from 
facts found that ordinary prudence has 
been exercised, is a question of law and 
justifles an interference in second appeal 
AIR 1915 Mad 80 (81). 


7. Special contract — (1) If there b 
a special contract, the bailee may be 
held liable for the loss, etc., even ^ougb 
he has taken such care of the thing 
bailed, as is required by Section 161. 
AIR 1937 Sind 207 (208) (DB) •• AIB 
1065 SG 1655 (1669) = (1966) 2 SCR 
782. (A bailee of goods under a works 
contract may undertake a more onerous 
liability than what is prescribed under 
Section 161 of the Contract Act) •• AIR 
1959 Ker 273 (274). 

(2) There is noting in Sections 151 
and 152 which excludes the liberty of 
the parties to enter into a contract ex- 
empting the bailee from the liability im« 
posed upon him by the sections. (1064) 
56 Bom LR 944 (947) ** AIR 1929 Rang 
145 (146, 147) » 7 Rang 339. (Pawn- 
broker can exempt himself from liability 
for the pledged goods which had been 
destroyed.) 

[See AIR 1964 Punj 318 (319) « 1063 
Cur LJ 256. (Term ‘'at the owner’s risk” 
in goods receipt — Means that owner 
will be liable for any loss or damage to 
goods lying with company if such loss 
or damage was not caused by any negli- 
gence of carrier.)] 

(3) The clause in the contract intend- 
ed to exempt the bailee from the statu- 
tory liabilities under Sections 161 and 
152 must state the exemption in explicit 
terms. AIR 1924 Rang 366 (367). (Exemp- 
tion from liability for servant s negli- 


gence must be explicit.) 

(4) The law of England unlike the law 
5 f the United States of America does nol 
'orbid a carrier to exempt himself by 
jontract from liability for the negligent 
5 f himself and his servants and the only 
condition which he has to observe is to 
provide for such exemption in express, 
slain and unambiguous terms. *rhe 
srinciples prevail in India as well. (1909) 
12 Mad 96 (104, 107) (SB). (Per White 
Z. J. and Wallis J. (Sankaran Nair J., 
lissenting) : (Shipowner can Mempt bun- 
jelf by contract from liability for 
uising from his own or his * 

legligence.) AIR 1966 Mad 602 (603^ 
[Shipping company — Special efntoart 
prith shipper exempting it fitim liability 
is a carrier ot goods — Nature Mid 
extent of exemption is a question dc- 
sending on the construction of tbe c^ 
tract) *• AIR 1953 Mad S (7) - HA 
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(1953) Mad 396. (Common carrier — 
Carriage of goods by sea — Carrier’s liabi- 
lity is not affected by Sections 151 and 
152, Contract Act — Bill of lading exone- 
rating carrier from liability for loss due 
to negligence or otherwise — Short deli- 
very — Carrier is not liable for loss.) *• 
AIR 1951 Trav-Co 1 (4) (DB). (Common 
carriers — Rights and liabilities are gov- 
erned by English Common Law princi- 
ples and not by Indian Contract Act — 
Carrier can protect himself from all 
kinds of loss or damage.) *• AIR 1928 
Bom 5 (7) = 52 Bom 37 (DB). 

[But see AIR 1919 Low Bur 61 (68) 
(DB).] 

(5) The common carriers can validly 
contract with the consignors that they 
will not be liable for the loss or destruc- 
tion of goods beyond their own trans- 
port system and that as regards the 
administration of the transport system 
beyond that limit they will act only as 
agents. AIR 1955 Assam 229 (231) (DB). 

(6) In the case of railways, imder the 
very provisions of Section 72 of the Rail- 
ways Act, which have made them liable 
as bailees on the terms contained in the 
Contract Act, they are entitled to limit 
their liability for negligence or miscon- 
duct by agreements contained in ap- 
proved risk notes. ILR (1950) 2 Cal 477 
(480) •• ILR (1951) 2 Cal 340 (342). 


(7) A carrier cannot retrospectiveW res- 
trict his normal liability imder a contract 
of carriage by issuing at the destination 
a ticket containing a special term to that 
effect of which the person delivering the 
goods was not made aware when the 
carrier accepted them for carriage. AIR 
1956 Nag 145 (146) = ILR (1955) Nag 
786. 


(8) Consignment at railway risk — 
Railway as bailee is bound to return 
goods at desUnalion — Failure to deliver 
goods at destination — Railway cannot 
take advantage of provisions of S. 152 by 
showing that it had taken all possible 
care of consignment during Us transit 
Since the risk of railway is a specif 
condition of booking Section 152 which 
annlies in the absence of special contract, 
would not be attracted. AIR 1962 Pat 
384 (390) = 1962 BLJR 77 (DB). 


(9) Attachment of movable property 
before judgment — Property attached 
kept in custody of third party on his 
executing bond to' return goods and to 
pay price of goods if he failed to do 
so — Goods destroyed by Are — Held, 
that the custodian or supardar was a 
bailee and his liability was regulated by 
the provisions of the Contract Act. It 
could not be said that the bond executed 
by the custodian was a special contract 
to the contrary evisaged under Section 
152. AIR 1962 Assam 28 (27, 28) m 

(1960) 1 Assam LR 248 (DB). 


(10) Cash box of bank permitted to 
be kept in police custody by Police auth- 
orities with reservation that the police 
authorities were not responsible for the 
contents of the box — Box stolen — 
Held the reservation made by the 
Inspector General of Police did not ope- 
rate to limit the responsibility of the 
bailee under the contract of bailment and 
thereby bailee was not absolved from 
liability to take such care as required by 
Section 151 of Contract Act. 1965 Jab 
LJ 243 (246) (SC). 

8. Burden of proof. — (1) When the 
goods bailed are lost, the burden of 
proof of showing that the goods are lost 
is on the bailee who is in the belter 
know of the circumstances. AIR 1957 
Mys 55 (66) == ILR (1956) Mys 281. 

(2) The bailor suing the bailee for 
damages for loss of goods must prove 
that the loss was incurred because «)f 
bailee’s negligence or absence of dili- 
gence. AIR 1917 PC 173 (176, 176). 

(3) In the case of carriage of goods by 
railway it is for the bailor-plaintiff to 
prove that the goods were lost bv the 
negligence of the bailee, (he railway. .‘MR 
1957 Cal 190 (194) AIR 1957 Madh 
Pra 157 (159) ** AIR 195r) Pat 434 (436) 
** AIR 1964 Cal 374 (377, 378, 380, 381, 
384) = 68 Cal WN 554 (DB). 

(4) Mere happening «>f an accident is 
not sufficient evidence of negligence. The 
plaintiff must give some affirmative evi- 
dence of negligence on part of the de- 
fendant. (1887) 9 All 398 (408) (DR). 

[But see 1901 Upp Bur Rul 337. (A 
entrusting cask to B lor being brcjiight to 
his house — Cask broken through ac- 
cident while in care of B and his ser- 
vant — Occurrence of accident throws 
burden on B to prove that it took place 
in spite of care exercised bv him )] 

(6) It is for the bailee who seeks to be 
relieved of his responsibility for the lt)ss, 
destruction or deterioration of the goods 
to prove that he had taken proper care 
of the goods to the extent required bv 
Section 151 of the Act. ILR (1957) Mad 
840 (844) •• AIR 19.57 Cal .573 (576). 

(Onus is on railway to show that goods 
were lost in spite of reasonable care 
taken bv it.) •• AIR 1957 Nag .59 (60). 
(Railway has to prove that it had taken 
all possible care.) •• AIR 1954 Trav-Co 
306 (311)= ILR (1954) Trav-Co 208 (DB). 
(Railway company must prove that loss of 
goods was due to causes which were 
consistent with due care on its part.) ** 
1954-2 Mad LJ 677 (678). (Onus is on 
Railway Administration to show that it 
took proper care if it wants to escape a 
bailee's liability.) ** AIR 1950 Assam 176 
(179) = ILR (1950) 2 Assam 489. (Rail- 
way must lead evidence to show that 
they had discharged their obligation as 
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contiact of bailment is avoidable at the option of the bailor, if the bailee does any 

act witli regard to the goods bailed, inconsistent with the conditions of the bail- 
ment. 

Illustration 

A lets to B, for hire, a horse for his own riding. B drives the horse in his carriage. 

This is, at the option of A, a termination of the bailment. 


Section 151 & 152 — Note 7 (contd.) 
required by Sections 151 and 152 of the 
Act.) ** AIR 1950 Pal 215 (218) = 29 
Pat 170 (DR). (Loss or damage of goods 
prinia facie evidence of negligence. Hence 
onus lies on railway as bailee to prove 
otherwise.) AIR 1947 Bom 169 (182) 
= ILR (1947) Bom 274. (Railway if it 
wants to escape bailee’s liability should 

piovo that it did not fail to take proper 
care.) ** AIR 1924 Cal 1056 (1058) (DB). 
(Loss or damage raises prima facie pre- 
sumption of negligence against bailee.) 

** AIR 1923 Rang 74 (74) (DB). (Do.) 

** AIR 1920 Oudh 70 (72) = 23 Oudh 

Cas 9(>- (Do.) ** AIR 1963 SC 422 (423, 

424) = (1963) 2 SCR 702. (Railway pro- 

tCM-lion police specially deputed to pro- 

tect goods in transit — No evidence given 
as to the extent of precaution taken by 
protection police — Held, loss of goods in 
transit was due to negligence of Railway 
administration.) AIR 1969 Andh Pra 

(.‘188) *• AIR 1964 Andh Pra 477 
(IHli = (1964) 2 Andh LT 208 (DB) 
(I‘i(>.3| 2 Andh LT .59 (61) (DB) ** 1962 
Ail L.l 738 = ILR (1962) 2 All 334 
(346) (DB) ** AIR 1962 Mad 244 (246) 
= (1962) 2 Mad LJ 60 (DB). (Loss by 
priNate stealth committed by a person 
other than the bailee Is not sufficient to 
rebut the presumption of negligence 
against the bailee on the happening of 
the loss.) ** (1962) 1 Mad LJ 340 (345). 
(Goods taken into charge by Port Trust 

— Damage to goods due to heavy rains 

— Onus is on Trust to show absence of 
ncgligencej ** AIR 1962 Pat 384 (390) = 
1962 BLJR 77 (DB). (Failure to return the 
thing bailed, if it is not explained, will 
be presumed to be by bailee's default.) ** 
AIR 1961 Madh Pra 251 (255) = 1961 
MPLJ 484 (DB) ** AIR 1959 Andh Pra 
84 (86) = (1959) 1 Andh WR 55 ** ILR 
(1959) 1 Cal 450 (455). (The fact that 
the goods were admittedly placed in 
charge of the railway and have not been 
returned, raises the presumption of negli- 
gence.) •• 1959 BLJR 680 (682). (Loss 
or damage to goods entrusted to bailee 

— Prima facie evidence of negilgence — 
Burden of disproving negilgence lies 
heavily on bailee.) 

[See also AIR 1963 Rajasthan 162 
(170) = 1963 Raj LW 135 (DB). (Suit 
against railway for loss of goods — 
Pleadings of both parties not placing; 
reliance on Section 74-C of Railways Act 

— Both plaintiflf and defendant contest- 
ing on basis of ordinary liability of bailee 

Court held rightly placed burden to 


disprove negligence on defendant rail- 
way.)] 

(6) Plaintiff proving no delivery — 
Onus to prove absence of negligence and 
care on part of railway, or its servants 
is on railway Company — Onus is not 
shifted by fact that plaintiff had signed 
risk note B. AIR 1928 All 103 (105) = 
50 All 246 (DB) •* AIR 1937 Sind 86 
(86) = 31 Sind LR 22 (DB) AIR 1934 
Cal 151 (153) (DB). (Burden cannot be 
enhanced to absurd extent, by requiring 
Railway Co., to prove its reasonable care 
and cause of loss.) ** AIR 1926 Lah 217 
(218) *• AIR 1914 Bom 154 (159) = 39 
Rom 191. (The bailee can show that 
cause, while unknown, must have been 
external to himself and beyond his con- 
trol. He can also prove that, while un- 
known, and, in all probability, attribu- 
table to himself cause was such as could 
not be foreseen and prevented by all 
reasonable care.) 

(7) The party seeking to escape his 
ordinary liability as a bailee under a 
special contract must establish the exis- 
tence of the contract. AIR 1956 Nag 146 
(145) = ILR (1955) Nag 786. 

(8) Tests in Sections 151 and 152 deter- 
mine Railway Company’s liability. Onus 
is on the company to prove exoneration 
of its liability bv special risk note. AIR 
1923 Pat 285 (287) = 2 Pat 442 (DB). 

(9) Goods sent at owner’s risk — By 
elimination of risk notes and by reason 
of new Section 74-A, Railways Act, the 
onus of proof of negligence or mis- 
conduct would be upon railway except in 
a case where goods are carried at owner s 
risk — But where the damage cannot be 
attributed cither to defective condition of 
goods or the defective packing of goods, 
the two contingencies mentioned in^ Sec- 
tion 74-A, the primary onus of a bailee to 
show that he had taken such care of 
goods as a man of ordinary prudent 
would take in case of his own goo<u 
must be discharged by* railway admim- 
stration for denying relief to plaintiff. 
AIR 1960 Mad 149 (153) = (1959) 2 Mad 
LJ 365 (DB). 

Section 163 — Note I 

(1) Bailee is liable, if he does W art 
with regard to the goods bailed which 
causes loss to the bailor. AIR 1031 Oudh 
16 (16) = 6 Luck 220 (DB). 
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154. Liability of bailee making unauthorised use of goods bailed. — If the 
bailee makes any use of the goods bailed, wliich is not according to the conditions 
of the bailment, he is liable to make compensation to the bailor for any damage 
arising to the goods from or during such use of them. 

Illustrations 

(a) A lends a horse to B for his own riding only, B allows C, a member of his 
family, to ride the horse. C rides with care, but the horse accidentally falls and is 
injured. B is liable to make compensation to A for the injury done to the horse. 

(b) A hires a horse in Calcutta from B expressly to march to Benares. A rides with 
due care, but marches to Cuttack instead. The horse accidentally falls and is injured. 
A is liable to make compensation to B for the injury to die horse. 

155. Effect of mixture, with bailor’s consent, of his goods with bailee's. — If 
Ae bailee, with the consent of the bailor, mixes the goods of the bailor with his 
own goods, the bailor and the bailee shall have an interest, in proportion to their 
respective shares, in the mixture thus produced. 

156. Effect of mixture without bailor’s consent, when the goods can be sepa- 
rated. — If the bailee, without the consent of the bailor, mixes the goods of the 
bailor with his own goods, and the goods can be separated or divided, the property 
in the goods remains in the parties respectively; but the bailee is bound to bear 
the expense of separation or ^vision, and any damage arising from the mixture. 

Illustration 

A bails 100 bales of cotton marked with a particular mark to B. B, without A’s 
consent, mixes the 100 bales with other bales of his own, bearing a different mark: A 
is entitled to have his 100 bales returned, and B is bound to bear all the expenses in- 
curred in the separation of the bales, and any other incidental damage. 

157. Effect of mixture, without bailor’s consent, when the goods cannot be 
separated. — If the bailee, without the consent of the bailor, mixes the goods of the 
bailor with his own goods, in such a manner that it is impossible to separate the 
goods bailed from the other goods and deliver them back, the bailor is entitled to 
be compensated by the bailee for the loss of the goods.* 


Illustration 

A bails a barrel of Cape flour worth Rs. 45 to B. B, without A's consent, mixes the 
flour with country flour of bis own, worth only Rs. 25 a barrel. B must compensate A 
for the loss of his flour. 

[•] See Section 155 supra. 

158. Repayment, by bailor, of necessary expenses. — Where, by the conditions 
of the bailment, the goods are to be kept or to be carried, or to have work done 
upon them by the bailee for the bailor, and the bailee is to receive no remunera- 


Section 164 — Note 1 

(I) Purchaser of car, imder hire-pur- 
chase system, is in the position of a 
bailee when he has not paid all the 
instalments. AIR 1933 Bom 465 (467) 

58 Bom 189. 


(2) Where a car has been entrusted to 
the defendant as a bailee and the eri- 
dence establishes that he was using the 
car for his private purposes in contraven- 
tion of his agreement with the plaintiff, 
the bailor, he is Uable for the dama^ 
arising from such use. (1934) 85 Pun 
LR 705 (707. 708) (DB). 


(8) On the death of a bailee, bU 
la reaponsible for the loss. AIR 
Oudh 16 (10) * 6 Luck 220 (DB). 




SecUoD 167 — Note 1 

(1) Where the bailor finds that the 
goods had been tampered with bv the 
bailee and some of his goods are missing 
from the stock he is justified in refusing 
to accept them in toto. He is not bound 
to accept even a part of his goods as 
offered by the bailee- The option is his 
and if he exercises it the bailee is bound 
to compensate him for the loss or 
damage to his goods. (1961) 3 OJD 227 
(233, 234) = (1961) 27 Cut LT 340 (DB). 

Section 168 — Note 1 

(1) A person entrusted with the pro- 
perty attached before judgment is no 
doubt entitled under Section 158, Con- 
tract Act, to get the expenses incurred by 
him in TimintiiiniTig and guarding the pro- 
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tion, the bailor shall repay to the bailee the necessary* eaq>ense8 mcurred by Hitw 
for the purpose of the bailment 
[®] See Section 70 supra. 

159. Restoration of goods lent gratuitously. — ^The lender of a thing for use 
may at any time require its return, if the loan was gratuitous, even though he lent 
it for a specified time or purpose. But, if, on the faith of such loan made for a 
specified time or purpose, the borrower has acted in such a manner tfiat the return 
of the thing lent before the time agreed upon would cause him loss exceeding t^ 
benetit actually derived by him from the loan, the lender must, if he compels the 
return, indemnify the borrower for the amount in which the loss so occasioned ex- 
ceeds the benefit so derived. 

160. Return of goods bailed on expiration of tfine or accon^lishment of 
purpose. — It is the duty of the bailee to return, or deliver according to the bailors 
directions, the goods bailed, without demand, as soon as the time for which they 
were bailed has expired, or the purpose for which they were bailed hf^ c been 
accompL'shed.® 

[®] See Ss. 24, 152 and 170. 


Section 158 — Note 1 (contd.) 
pertv. But he must enlorce his rit^ht by 
a separate suit only and not by an 
application made under Section 145, Civil 
P. C. Madh BLJ 19.54 HCR 735 (736, 
737). 

SECTION 160 — SYNOPSIS 

1. Scope. 

2. Railways. 

3. Liability of bailee, 

1. Scope. — (1) In the very nature of 
the contract ot' bailment, the duty should 
Qurmallv be laid on the bailee to deliver 
back the goods bailed even if the pur- 
pose of bailment is not accomplished. 
AIR 1958 Ker 380 (383) ILR (1957) 
Ker 542 (DB). 

(2) The use of the words ‘without 
demand' indicates that the directions 
referred to in the section are the direc- 
tions before the purpose of Hie pledge 
has been accomplished. AIR 1922 Nag 
127 (128). 

(3) Section 160 does not contemplate 
direction bv the pawnee's assignee but by 
the pawnor himself about the delivery of 
the pawned property. AIR 1922 Nag 127 
(128). 

2. Railways. — (1) Railway Company 
is bound to deliver goods as per reason- 
able instructions of consignor, and also 
of consignee if latter’s name appears on 
Railway receipt. AIR 1929 All 960 (960) 
= 52 All 126 (DB). 

(2) Section 160 provides for the return 
of goods bailed not only to the bmlor 
but also according to his directions. 
Therefore, a consignee, who is not the 
owner but to whom the goods are con- 
signed for sale on commission basis, is 
entitled to maintain the suit against Rail- 
ways for damage caused to the goods in 
transit AIR 1956 All 338 (341) = ILR 
(1956) 1 All 528 (FB). 

[But see AIR 1966 Guj 6 (14) = (1964) 
6 Gui LR 879 (DB).3 

(3) Consignment at railway nsk — m 
absence of proof of damages due to 


accident or vis major railway is liable to 
pay damages to the bailor. AIR 1962 
Pat 384 (390) = 1962 BLJR 480 (DB). 

(4) Liability of railway as bailee is 

as that of an ordinary man of prudence 
under Sections 151, 152, 160 and 161 of 
the Contract Act — In judging Question 
of amount of care, note must be taken 
of means and opportunities available to 
railway administration for safeguarding 
interests of consignee. AIR 1963 Rai 162 
(168, 169, 170) = 1963 Raj LW 135 

(DB). (Duty to compare Railway 
Receipt with Junction or Through Invoice 
before effecting delivery is involved in 
taking reasonable and proper care of 
goods entrusted for transport — Traffic 
Manual of B. B. and C. I. Railway, 
Chap, XI, Booking of Goods Traffic 
Rules 32, 45 — Prevailing practice or 

mischance of documents having ^ been 
sent to Accounts Officer earlier is no 
answer to claim on misdelivery.) 

(5) From the mere omission of^ Sec- 
tion 160 of the Contract Act in Section 72 
fl) of the Railways Act it cannot ^ 
inferred that it is not the duty of the 
railway administration to return ^ or 
deliver the goods consigned. The obliga- 
tion to return or deliver the goods is 
implicit in Section 72, Railways Act read 
with Section 161, Contract Act. AIR 1953 
Punj 184 (1851 (FB). 

(6) A case of non-delivery of goods to 
a case of breach of duty which is laW 
upon a railway as a bailee by Section 160 
of the Contract Act, which to not one of 
the sections mentioned by Section 72, 
Railways Act, and hence the railway m 
such a case cannot even limit its li^i- 
lity by a special agreement. AIR 1926 
Lah 774 (777) = 10 Lah 360 (DB). 

[See however AIR 1931 Nag 29 (31) “ 
27 Nag LR 230. (Railway can by 
ment only limit its responsibility for the 
goods delivered for carriage. It cannot 
completely repudiate its responsibility.)! 

(7) The railway carriers duty to deU- 
wdtr tliA onndii is snbiect to ttieir rifd>t to 
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•161. Bailee’s responsibility when goods are not duly rehuTied. — If, by the 
default of the bailee, the goods are not returned, delivered or tendered at the pro- 
per time, he is responsible to the bailor for any loss, destruction or deterioration of 
the goods from that time.] 

[®] Section 161 has been declared to apply to the i esponsibility of the Trustees of 
the Port of Madras as to goods in their possession — see the Madras Port Trust 
Act, 1905 (Mad. Act 2 of 1905). See also Bombay Port Trust Act (Bom. Act 6 
of 1879); Calcutta Port Act (Beng. Act 3 of 1890); Cochin Port Trust Act (Mad. 
Act 8 of 1925) and Tuticorin Port Trust Act (Mad. Act 2 of 1924); Major Port 
Trusts Act, 1963 (38 of 1963), S. 43(l)(ii) for similar provisions. 


[fl As to railway contracts, see the Indian 

Section 160 — Note 2 (contd.) 

retain goods until they receive due re- 
mimeration for services they have render- 
ed in respect of them. During all that 
period the liability to take care of the 
goods continues on them. AIR 1957 
Madh Pra 192 (194). 

(8) There is nothing in the bailment 
sections of the Contract Act, which lay 
any obligation on the bailor to take de- 
livery from the bailee when he offers it. 
Normally, as the property in the goods 
entrusted to a carrier remains with the 
owner, he is bound to take delivery, even 
if they are damaged, his remedy being 
to claim compensation; nor can he cast 
upon the bailee responsibility for further 
custody as a bailee without payment of 
shortage or demurrage dues. But no 
hard and fast rule can be laid down in 
this respect; each case has to be decid- 
ed on its own facts. AIR 1953 Mad 217 
(218) = ILR (1953) Mad 916 (DB). 

(9) Consignee is liable for demurrage 
if he uniustiflably refuses to take deli- 
very- Bui that liability ceases from Ihe 
date of notice that goods will be sold bv 
the company if delivery’ is not taken. 
AIR 1918 Cal 824 (826) (DB). 

3. Liability of bailee. — (1) In the case 
of a bailee for hire, there is implied 
warranty, of fitness of goods. In rase of 
breach of warranly, there is no liabllitv 
to pay hire. Bailee can leave the arti- 
cle where it is and give notice to 
bailor that there has been a breach of 
the warranty. AIR 1921 Bom 191 (191) 
= 46 Bom 1017 (DB). 

(2) Where the company has deposited 
with Government, as security, in respect 
of ware-house, Government promissory 
note the Government is liable to return 
note without demand after termination of 
license as bailee. AIR 1939 Cal 746 (748) 
= ILR (1939) 2 Cal 62 = 41 Cri L Jour 

134. 

(3) It is unreasonable for person, who 
borrowed ornaments for use in ceremony 
to detain them after ceremony, and after 
the owner has demanded their return. 
AIR 1930 Oudh 395 (396) = 6, Luck 80 
(DB). 

(4) A bailee becomes liable for con. 
▼errion when he refuses to redeliver the 
goods even upon a mere demand of the 
bailor. But before any such liability can 


Railways Act, 1890 (9 of 1890), S. 72. 

ari.se it is essential that there should be 
a contract of bailment as between the 
plaintilT and the defendant himself which 
must be alleged and proved by the plain- 
tiff. Where the plaint allegations 
amoimt at the most only to a bailment 
as between the defendant and a third 
party there is no case upon which the 
plaintiff could succeed against the defen- 
dant. ILR (1951) 1 Cal 443 (468, 469). 

[See also AIR 1960 J & K 141 (143, 
144) (DB). (Held, on facts that the 

Trade Agent at Amritsar merely made 
arrangements for the transport of the 
good.s of the traders to Srinagar and was 
looking after their interests under the 
in.structions from the Jammu and 
Ka.shmir Government and that there 
was no contractual relationship of a 
bailor and bailee between him and the 
traders. There was, therefore, no obliga- 
tion on him to re-deliver the goods.)] 

(5) It is a rule in equity that if a 
creditor holding securltv sues for his 
debt, he is under an obligation on pay- 
ment of the debt to hand over the secu- 
rilv; and if having improperlv made 
awav with the security, he is unable to 
return it, to his debtor, he cannot have 
judgment for the debt. 

This principle would not be applica- 
ble to securities like fixed deposit ac- 
counts with a Banking Company after 
liqxiidation. The rule will not apply to 
a case where the securitv is a debt due 
bv the bank for which debt the bank's 
credit<)r would, bv reason of the liquida- 
tion, have no cause of action against the 
bank. AIR 191)9 Cal 746 (748, 749) = 
(1960) 30 Com Cas 473 (DB). 

(6) In an action in detinue again.st an 
ordinary bailee it is good defence if he 
establishes that he had di.schargcd the 
onlv duty which the law imposed on 
him. viz., to take reasonable care of the 
goods. ILR (1951) 1 Cal 443 (470). 

(7) Bailee having parted with the 
goods bailed with the con.sent of the 
bailor cannot claim it back — No suit 
for recovery of such goods is maintain- 
able. AIR 1917 Pat 129 (131) = 19 Cri 
L Jour 220. 

SECTION 161 — SYNOPSIS 

1. *'By the default of the bailee**. 

B. “Gooda not retuined” ete. Elffeet 
of. 
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Section 161 — Synopsis (contd.) 

3. Remedy of the bailor. 

4. Assessment of eompensatlon. 

6. Liability of Railway Company* 

6. Liability of carrier by air* 

7< Burden of proof. 

8. Limitation. 

1. “By the default of the bailee^. — 

(1) Payment of port charges before date 
fixed for sale — Sale by Commissioners 
— Suit for compensation : Held that as 
the sale took place owing to default of 
Commissioners under Section 161, Con- 
tract Act, Commissioners were responsi- 
ble for the value of goods. AIR 1931 
Rang 95 (96). 

(2) Section 161 has to be read subject 
to Sections 160 and 173 and therefore, 
the default referred to in the section can 
arise only when the time for which the 
goods had been bailed has expired or the 
purpose for which they had been bailed 
has been accomplished. Therefore, in the 
case of a pledge which admittedly has no 
time-limit the default cannot arise until 
th<‘ debt is paid off or a proper tender 
of payment is made by the debtor. 1949 
Bur LR (HC) 605 (613). (Since the rule 
of law is that the debtor must fmd his 
crc<litor the failure of the pawnee to in- 
timate the debtor any change of his place 
would not amount to a default of a 
bailee within the purview of Section 161 
read with Sections 160 and 173.) 

2. “Goods not returned** etc. — E0eef 

of. — ( 1 ) Section 161 lays down the com* 
mon law rule that a bailee who retains 
goods after the period for which it has 
been bailed does so at his own risk and 
is liable for the loss, destruction or 
deterioration of the goods whether or 
not he was at fault. AIR 1937 Mad 411 
(415) (DB) •• AIR 1924 Cal 1056 (1057) 
(DB). (The substance of the rule en- 
unciated by Sections 160 and 161 is what 
should be familiar to the students of 
archaic English law, namely, that tres- 
pass lies where the bailee has destroyed 
the bailed property or lost it, while where 
the bailee has been ^ilty of conversion 
of the bailed goods either by a user of 
it in a different manner or for a diffe- 
rent purpose from that agreed upon or 
by failure to redeliver it or to deliver it 
over in accordance with the terms of the 
contract, the bailor may sue him in 
trover.) 

(2) A bailee who wrongfully detains 
the goods of the bailor after the expiry 
of Ihe period of bailment must answer 
for the loss or deterioration of the 
goods. 35 Pun LR 705 (708, 709) (DB) 

** 1961 MPLJ 1282 = ILR (1960) Madh 
Pra 293 (297) (DB). (He cannot escape 

the liability by stating that goods were 
destroyed by fire-) 

(3) Where the bailee sub-bails the 
goods with the authority of the bailor 
the suh-hailee becomes the bailee of the 


bailor himself and responsible to him 
imder Section 161 for any loss, destruo 
tion or deterioration of the goods. ('671 
ILR (1957) Pim.i 1 (15). * 

(4) Under Section 161 the bailor is en- 
titled to the loss, destruction or deterio- 
ration of the goods but not to any con- 

damages. ('55) Madh BLl 
1955 HCR 400 (405). ^ 

^1960) Madh Pra 293 
^297) . = 1961 MPLJ 1282 (DB). (The 
plaintiff was not entitled to any interest 
on the price of the cloth.)] 

(5) '‘Deterioration” would also include 
me fall m value due to the fluctuations 

All ’isr-lDsT ^ 

(6) Proper time in Section 161, Con- 
tract Act is not the same thini; as 
reasonable time. AIR 1959 Andh Pra 84 
(86) = (1959) 1 Andh WR 55. 


3. Remedy of the baUor.— (1) There is 
in every case of bailment or pledge an 
implied contract for the return of the 
goods on demand and a refusal to return 
the goods is also unlawful* Therefore, 
an action could lie against the bailee in 
contract as well as in tort. AIR 1919 All 
102 (103) = 41 All 643 (DB). 

(2) A bailee unlawfully or negligently 
losing or parting with the property can 
be sued at the option of the bailor for 
wrongful conversion or in detinue. If 
me suit is for wrongful conversion judg- 
ment is given for me recovery of 
damages for me conversion. If tlie suit 
is in detinue judgment is given for me 
delivery of me chattel or for payment of 
its value and damages for detention, 
AIR 1958 SG 274 (278, 288) 1968 SCB 

781. 


(3) Executor of deceased bailee is 
personally liable, if he refuses to return 
goods on due date. AIR 1916 Low Bor 
93 (94) (DB). 

(4) On bailee’s deam, his estate is lia- 
ble for loss caused to bailor, his 
heir being constructive trustee — Sec- 
tion 161 is not exhaustive. AIR 1231 
Oudh 15 (16) = 5 Luck 220 (DB). 

(5) Master of ship landing goods and 
leaving them in charge of Port Trust — 
Legal effect — The port trust must be 
deemed to be me agent for me consignee 
• — Liability of Port Trust in respect of 
goods is mat of a bailee under Sec- 
tions 151, 152 and 161 of me ContracI 
Act. AIR 1959 Mad 367 (368) = (1959) 
1 Mad LJ 149. 

(6) The position of the port comml^ 
sioner in respect of goods landed and 
remain in his possession or under his 
control is mat of a bailee — His act of 
delivery or non-delivery of goods is an 
act done in official capacity — If ® 
case is flled against him for damages for 
short delivery beyond three months from 
the date of cause of action, me provi- 
sions of Section 142, Calcutta Port Act 
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Section 161 — Note 3 (contd*) 

(1890) will be attracted and the suit will 
be barred. 1964 Cal LJ 56 (62) (SB). 

(7) Gonsi^or scndinj; original way- 
bill through bank for acceptance and 
payment by draft — No valid pledge in 
favour of bank held created — Condi- 
tion in way-bill that delivery of goods 
will be made on production of way-will 
only — Carrier delivering goods to con- 
signor himself in breach of condition 
Hrtd, assuming that the carrier was 
liable to the Bank his liability only 

extended to the value of the goods 
actually entrusted for carriage by the 
consignor to the carriers. The claim 

could not be for the amount advanced by 
the Bank to the Consignor on several 
drafts. AIR 1968 Mys 133 (139) « 

(1967) 1 Mys LJ 490 (DB). 

4. Assessment of compensation. — (1) 
In an action for damages, full value of 
the chattels, at the time of the conver. 
sion, is the measure of damages. Bailor 
is not, however, entitled to more damag- 
es than value of goods, if he delays filing 
suit. AIR 1916 Low Bur 93 (94) (DB). 

(2) The compensation awarded to a 
bailor under Section 161 is in the nature 
of damages awarded to compensate the 
loss of the goods to him. The Courts 
would not allow in addition interest on 
that amount because to do so would be 
to award damages upon damages which 
the Courts would generally never do. 
Madh BLJ 1955 HCR 400 (406). 

(3) In an action in detinue against the 
hirer of a machine hiring charges per 
day are not the proper basis for estimate 
ing the loss of the owner during the 
period of detention where owing to the 
break-down of the machine the hirer 
himself has not been using it. In such 
a case even if the parties have agreed to 
pay such charges by way of penalty the 
Court would refuse to give effect to it 
and estimate the loss on the basis of a 
percentage on capital as representing a 
fair return on the investment by the 
owner. AIR 1958 Ker 380 (384) = ILR 
(1957) Ker 542 (DB). 

(4) Court can draw presumption as 
regards value against pledgee, not pro- 
ducing property in his possession, or im- 
properly disposed of by hun. AIR 1930 
Mad 364 (368) (DB). 

(5) Bailee refusing to return goods at 
proper time — Suit for recovery of arti- 
cles or its value maintainable — Value is 
the market value — If no market value 
their cost of replacement; if no market 
for replacement then the price offer- 
ed by the buyer — When the articles has 
no sale^le value parties should be restor- 
ed to their original position. AIR 1966 
Mad 184 (187) = (1968) 1 Mad LJ 154 
(DB). 

6. LlabUlty of RaUway Company.— (1) 
In the absence of a risk note or any 
thing to show a special agrePment the 


ordinary rule applicable to a bailee 
would apply also to the railway and 
under Section 72, Railways Act, its liabi- 
lity would be governed by Section 161 of 
the Contract Act. AIR 1922 All 63 ((H). 

(2) The maximum liability of a rail- 

way as a carrier of goods is as defined 
under S. 72 Railways Act the liability of a 
bailee under Sections 151, 152 and 161 of 
the Contract Act. Thai liability can 
however be restricted by a contract be- 
tween the parties. ILR (1951) 2 Cal 340 
(342) •• AIR 1969 Bom 401 (405. 40(5) 

(DB). 

(3) The railway is bound to lake such 

care of the goods which is enioined on 
a bailee by Section 151 even during the 
period contemplated by Sections 160 and 
161. It is only then that it can escape 
the liability for loss, destruction or 
deterioration of the goods under Sec- 
tion 152. AIR 1957 Madh Pra 192 
(194) *• AIR 1963 Raj 162 (170) = 1963 
Raj LW 135 (DB). (Railway not only 
not taking proper care but acting negli- 
gently — Railway is liable for loss-) ** 
AIR 1961 Madh Pra 251 (256) = 1961 
MPLJ 484 (DB). (No negligence by 

Railway — Railway no! liable.) ** AIR 
1961 Mad 398 (400) = (1961) 1 Mad LJ 
348. 

(4) Railway Administration cannot im- 
pose conditions to absolve them from 
responsibility as carrier without regard to 
standard of care required of them by 
statute. (1968) 2 Andh LT 269. 

(5) A railway company which expres.ses 
its readiness to deliver the goods consign- 
ed only if an unjust or unreasonable con- 
dition is complied with by the party 
commits a default within the meaning of 
Section 161. AIR 1931 Nag 29 (31) = 27 
Nag LR 230. 

(6) Party not entitled to claim open 
delivery from Railway Administration — 
Right of party is to take delivery and 
claim damages. AIR 1966 Madh Pra 52 
(55) (DB). 

(7) Under Section 161, Contract Act 

the railway in the absence of any spe- 
cial contract would be responsible for 
the loss to the party which arises due 
to the delay in the delivery of goods by 
the railway. AIR 1922 All 63 (64) *♦ 
AIR 1963 Orissa 68 (70) =» ILR (1962) 
Cut 690 •• AIR 1959 Andh Pra 84 ( 86) 

= (1959) 1 Andh WR 65- (Railway is 
liable — Burden proving proper care as 
required by Section 151 of the Contract 
Act was upon Railway.) 

(8) Railway carrier — Misconduct — 
Delay in delivery of consignment — Fall 
in market price as a result of price con- 
trol — Consignee not entitled to com- 
pensation — Loss is too remote and in- 
direct. AIR 1960 Madh Pra 289 (291) 
= 1960 MPLJ 1397 (DB). 

(9) Where because of the deviation 
from the ordinary route of transit the 
railway has lost its protection under the 
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Section 101 — Note 6 (contd.) 
risk notes its liability in regard to the 
goods consigned for transit has to be 
dftemiined treating it as an ordinary 
bailee. Therefore, the railway which as 
an ordinal^’ bailee should under Sec- 
tion 161 deliver the goods in proper time 
cannot be considered to have done so 
when it delivers due to the deviation 
much later than it could have if it had 
despatched the goods by the normal 
route. AIR 1927 Pat 354 (1) (354) (DB). 

(10) If the goods continue to be with 

the* railway only because of the failure 
of the consignor’s representative to take 
delivery, the railway will cease to be 
liable as a bailee under the contract of 
carriage. AIR 1955 Cal 264 (266, 267) 

(DB). 

(1 1 ) Where consignee refuses to take 
deHvery» liability of railway for loss or 
daniage as bailee remains. But con- 
signee is liable to compensate the railway 
for necessary’ expenses. AIR 1948 Nag 
65 (66, 67) = TLR (1947) Nag 335. 

(121 R(*fusal by Railway authority to 
re-wtigli goods — Consignee refusing to 
take delivery’ — Railway not liable for 
loss or damage — Rule 118 made imder 
Indian Railways Act is discretionary. 
(1968) 70 Bom LR 254 = 1968 Mah LJ 
539. 

(13) Ownership of goods passes by the 
endorsement of a railway receipt to the 
endorsee and the endorsee is not only 
entitled to take delivery of the goods but 
is also entitled to sue the railway for 
non-delivery of the consignment. ILR 
(1953) Punj 579 (582). (AIR 1947 Bom 
169. Dissented from.) 

(14) An endorsee of a railway receipt, 
where the endorsement was made not to 
transfer the property in the goods to 
him but only to depute him as an agent 
of consignor to take delivery and hold 
the goods on behalf of the consignor, has 
no right to sue to recover from the rail- 
way the value of any goods lost, destroy- 
ed or deteriorated. AIR 1954 All 747 
(749) (DB). 

(15) Scope of Railways Act (1890), Sec- 
tion 72 (prior to amendment in 1961) — 
Suit against Railway — Right to main- 
tain — Consignor alone competent — 
Bare consignee having railway receipt 
— Not competent — In view of Sec. 72 
of Railway Act which refers to Sec. 161, 
Contract Act, in event of damage caused 
to goods the railway is responsible only 
to consignor. AlR 1962 Guj 266 (268). 

(16) Goods consigned from Quetta in 

Pakistan to New Delhi in India — Goods 
carried by Pakistan Railway and Indian 
Railway No treaty between two 

coimtries regarding liability for loss 
goods in case of through traffic ^ Suit 
by consignee for compensation for non- 
delivery at New Delhi against Dominion 
of India — Liability of Forwarding 
Railway, under implied contract of bail- 


ment was that of a bailee under Sec- 
tions 151, 152 and 161 of the Contract 
Act and in the absence of risk 
note the Forwarding Railway would be 
liable if it did not observe the standard 
of diligence reouired of an average 
prudent man. AIR 1960 SC 233 (238) = 
(1960) 2 SGR 76 *• ILR (1959) Gal 450 
(455). 


6. Liability of carrier by air. — (1) 

Air Lines Corporation as common carrier 
agreeing to carry goods from Bombay to 
C^cutta by air — Carrier Company 
under the Contract not to be bable for 
loss even at Compands fault or negli- 
gence of staff — Suit for damages to 
goods — Brid, under the contract the 
carrier company was not liable. AIR 
1962 Cal 290 (294) » (1961) 65 Gal WN 
949 (958) (DB). 

(2) Carriage by Air » Inland air con- 
signment note — Clause ezempting 
carrier from liabibty in case of damage, 
loss, pilferage or detention — ‘Loss' 
means loss to carrier and not to consig- 
nor or consignee — Claim for compen- 
sation for non-delivery — Hrid« there 
would be no ezemption under the 
clause if there was proof of misconduct 
— Bailee had statutory liability under 
Contract Act. AIR 1969 Gal 766 (757) - 
ILR (1960) 1 Cal 701. 


7. Burden of proof. — • (1) It is inciun- 
bent upon the bailor who under law is 
entitled to the return of the goods or 
value thereof to prove what that value 
was. Where he adduces no evidence on 
the point it cannot be assumed on his 
mere allegation that the goods were of 
the best quality and assessed as such. 
The rule to be followed in such a case 
is to assess the value of the goods on 
the assumption that it was of the chea- 
pest quality. (1947) 52 Mys HCR 166 

(171). 

(2) The moment the default of the 
bailee is established, »T»d the responsibi- 
lity falls to be determined by S. 161, 
the burden shijfts on to him to prove 
that the loss, for which he is sought to 
be made responsible, by the bailor 
occurred prior to the commencement of 
default on his part. AIR 1932 All 684 
(685). 


(3) Suit by consignee against RaUway 
company as bailee for loss of goods — 
Article 30, Limitation Act applies — The 
burden is upon the Railway company 
who seek to nqn-suit the plaintiff on the 
ground of limitation to establish that 
ffie loss occurred beyond one year f r^ 
the date of the suit. AIR 1960 SO M 
1239) == (1960) 2 SCR 76. 

(4) Loss of goods by bailee Bmden 
of proving proper care as reqtiired is on 
the bailee. AIR 1959 Andh Pra 84 (86) * 
(1959) 1 Andh WR 55- 

(5) Goods accepted for carriage 
Proof of oare taken by it — Mere fact 
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162. Termlirotion of gratuitons baflment by death.*-~A gratuitous bailiueiit 
is terminated by the death either of the bailor** or of the bailee. 

[*] But if there axe joint bailors ch* joint bailees, S. 42 would soem to apply. 

163. Bailor entided to increase or profit from goods bailed. — In the absence 
cd any oontraot to the contrary, the bailee is bound to deliver to the bailor, or 
according to bis directions, any increase or profit which may have accrued from the 
goods bailed. 

Illustration 

A leaves a cow In die custody of B to be taken care of. The oow has a calf. B 
is bound to deliver the calf os well as the cow to A 

164. Boor’s responsibility to bailee. — The bailor is responsible to the bailee 
for any loss which the bailee may sustain by reason that the bailor was not entitled 
to make the bailment, or to receive back the goods or to give directions, respect- 
ing them. 

165. Bailment by several joint owners. — If several joint owners of goods 
bail them, the bailee may deliver them back to, or according to the directions of, 
one joint owner without the consent of all, in the absence of any agreement to 
die contrary. 

166. Bailee not responsible on re-delivery to bailor \^thout title. — If the 
bailor haig no title to the goods, and the bailee, in good faith, delivers them back to, 
or according to the directions of, the bailor, the bailee is not responsible to the 
owner in respect of such delivery.® 

[•] See the Indian Evidence Act, 1872 (1 of 1872), S. 117. 


Seetlon 101 — Note 7 (contd.) 
that rain water entered Uiu wa^on and 
caused damage, held would not fix 
liability on Railways. AIR 1970 Madh 
f»ra 66 (69, 60) = 1969 MPLJ 737 (DB). 

(6) Board taking charge of goods 
under Sections 39 and 40, Madras Port 
Trust Act (2 of 1905) — Its responsibiUty 
Is that of bailee imder Sections 161, 152 
and 161 — Damage to goods, prima facie 
evidence of bailee's negligence — Bailee 
to disprove it. AIR 1970 Mad 48 (66) 

(DB). 

8. iJmi tuHnn. — (1) Article 145 of the 
Limitation Act (1908) governs suits for 
recovering deposit from an involuntary 
bailee. Fact of possession with bailee 
becoming wrongful, after demand is 
made, does not make Art. 49 applicable. 
AIR 1921 Cal 410 (419). 

(2) Stdt for return of goods is one for 
recovery of 8i>eciflc movable property 
Article 49. Limitation Act (1908) 
applies Possession becomes unlawful 

cm failure or refusal to return the goods 
on demand. 1967 All WR (BC) 262 (263) 
- 1967 AU LJ 934 •• AIR 1960 Madh 
Pra 176 (177) — 1960 MPLJ 429. 

(S) Goods carried on Pakistan Rail- 
way Indian Railway — No treaty 

between two countries regarding liability 
for loss ot goods In case of throxigh traf- 
flo Sidt by consignee for compensatloa 
for non-delivery at New Delhi against 
Dominion of India >— liability of the 
forwarding Railway under implied con. 
BMct of bailment was that of baBee 
imder Sections 161, 162 and of the 

iVoL &] 3 A. M, 57 


Contract Act — Article 30 Limitation Act 
(1908) applies. AIR 19G0 SC 233 (234) > 
(1900) 2 SCR 75. 

SccUon 162 — Note 1 

(1) The object of Section 162 is simply 
to bring out the general principle of law 
on the surface that the heir of a bailee, 
when the bailment is gratuitous, does not 
occupy on the death of such bailee the 
character of a bailee. The section does 
not do away with the principle of law 
that such an heir occupies the character 
of a constructive trustee in regard to the 
subject-matter of the bailment. AIR 1931 
Oudh 16 (16) - 6 Luck 220 (DB). 

CBut see AIR 1921 Cal 416 (418).] 

SeeUoa 168 ~ Note 1 

(1) Old shares in a company pledged 
— New shares Issued to share-holders 
out of dividend — Pledgee must deliver 
the new shares also as ^increase or pro- 
at.*' AIR 1925 PC 86 (60) <- 62 Ind App 
137 ■■ 49 Bom 283. 

SeeUon 166 — Note 1 

fl) Rule as to validity of delivery by 
bailee to one of joint bailors is not gene- 
ral rule of Law of ContracU. (1910) 20 
Mad U 709 (716) (DB). 

Section 166 — Note 1 

fl) Pledgee of goods, who without 
nottoe of plaintiff's title, delivered them 
to pledgor. In good faith, U not guUty 
of conversion. (1913) 37 Bom 122 (186, 
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167. Bight of third person claiming goods bailed. — ^If a person, other than 
the bailor, claims goods bailed, he may apply to the Court to stop the delivery 
ol the goods to the bailor, and to decide the title to the goods. 

168. Bight of finder of goods; may sue for specific reward offered. — The 
finder of coods has nc right to sue the owner for compensation for trouble and 
expense voluntarily incurred by him to preserve the goods and to find out the 
owiier; but he may regain the goods against the owner until he receives such com- 
pensation; and, where the owner has offered a specific reward for the return of 
goods lost, the finder may sue for such reward, and may retain the goods until be 
receives it. 


169. When finder of thing commonly on sale may sell it. — When a thing 
which is commonly the subject of sale is lost, if the owner cannot with reasonable 
diligence be found, or if he refuses, upon demand, to pay the lawful charges of 
the finder, the finder may sell it — 

(1) when the thing is in danger of perishing or of losing the greater part 

of its value, or, 

(2) when the lawful charges of the finder, in respect of the thing found, 

amount to two-thirds of its value. 

170. Bailee’s particular lien. — Where the bailee has, in accordance with the 
purpose of the bailment, rendered any service involving the exercise of labour or 
skill in respect of the goods bailed, he has, in the absence of a contract to the 
contrary, a right to retain such goods until he receives due remuneration for the 
services he has rendered in respect of them. 


lUustratioiis 


(a) A delivers a rough diamond to B, a jeweller, to be cut and polished, which Is 
accordingly done. B is entitled to retain die stone till he is paid for the services he has 
rendered. 

(b) A gives cloth to B, a tailor, to make into a coat. B promises A to deliver the 
coat as soon as it is finished, and to give a three months* credit for the price. B is not 
entitled to re tain the coat imtil he is paid. 


Section 166 — Note i (eontd.) 

** AIR 1959 Andh Pra 331 (332, 333) = 
(1969) 1 Andh WR 105 (DB). 

(2) When a bailee delivered goods 
bailed to him to the original bailor when 
he had notice of the sale by the original 
bailor, to another person, and with 
knowledge that he was going to sell it 
to a third party, the bailee is guilty of 
conversion, and liable for damages. AIR 
1940 Rang 249 (250) = 1940 Rang LR 
361. 

(3) When Railway deliver goods in 

absence of receipt to a person who, in 
their opinion is entitled thereto, they 
carmot have immimity from claim of 
rightful owner. AIR 1959 Andh Pra 331 
(332, 333) = (1959) 1 Andh WR 106 

(DB). 

Section 168 — Note 1 

(1) Principle of salvage lien applies to 
India — Person making payment for his 
own benefit, to save his property or 
imder personal covenant binding on him 
— Principle does not apply. AIR 1941 
Mad 208 (216) (DB). 

(2) The section has no application to 
person in whose possession the goods 
(385) = 10 Luck 104. (SeUer, having 


Government officers. 1948 Bur LR (HG) 
159 (163) (DB). 


Section 176 — Note 1 


(1) Where there is an express con- 
ract, it must be performed in its en- 
irety, and nothing can be claimed imder 
t. So when a person agreed to repair m 
jrgan for a certain sum he cannot retain 
he organ, for remuneration of part of 
vork done, when he refuses to repair »l 
‘or any reason. (1884) 6 All 139 (141) 
[DB) •• AIR 1926 Cal 464 (464, 465) = 
53 Cal 174 = 26 Cri LJ 1505 (DB).,(A 
person who is entrusted to repair article 
s not entitled to claim lien, after domg 
i certain amount of work which makes 
irk imrkmv^mpnt thereUBOn.) 


(2) When under one contact goo^ 
are delivered at recurring periods, and in 
different consignments, the bailee has « 
lien on all the goods for chafes in res- 
pect of any goods comprised in the con- 
tract. (1882) 8 Cal 312 (316, 317). 

(3) For application of the section, cus^ 
tody of goods must involve exercise of 
labour or skill. 1885 Pun Re. No. 60, p. 
126 (127) (DB) •• AIR 1^ Oudh 3M 
come after being already in custody of 
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^ ^ 171. General lien of bankers, foctors, wharfingers, attorneys and policy- 

brokers. Bankers, factors, wharfingers, attorneys of a High Conrt and policy- 
brokers may, in the absence of a contract to the contrary, retain as a security 
for a general balance of account, any goods bailed to them; but no other persons 
have a right to retain, as a security for such balance, goods bailed to them, unless 
there is an express contract to that effect.* 

["] As to lien of an agent, see S. 221. As to lien of a Railway Administration, see 
the Indian Railways Act, 1890 (9 of 1890), S. 55. 


Seetloo 170 — Note 1 (contd.) 

goods sold for unpaid price, does not 

come under Section 170.) 

(4) A bailee who has been entrusted 
with cattle for grazing has, in absence of 
contract to the contrary, no right of his 
own accord to sell the cattle for re- 
covery of his grazing dues. AIR 1940 
Nag 273 (274). 

(5) The lien will not be available only 
if there is a contract to the contrary, i.e, 
a contract that goods will be returned 
without waiting for remimcration and a 
contract merely fixing remuneration is 
not such contract to the contrary. ILR 
(1968) 1 Ker 639 (642). 

(6) The holder of a lien is a secured 
creditor. He may rest on his security and 
not prove it. ILR (1968) 1 Ker 639 (643). 

SECTION 171 — SYNOPSIS 

1. Scope. 

2. Banker*s lien. 

9. Factor’s claim. 

4. Wharfinger's lien. 

6. Attorney's lien. 

6. Agent's Uen. 

1. Scope. — (1) In the absence of any 
provisions in the Contract Act, English 
law, in the matter of liens, can be ap- 
plied in India, on grounds of justice, 
equity and good conscience. AIR 1946 
Nag 114 (116, 117) = ILR (1946) Nag 
210 . 

(2) Lien is a right of defence, and not 
right of action and therefore there is no 
bar of limitation. AIR 1945 Nag 114 (115) 
= ILR (1946) Nag 210- 

(3) In the absence of contract to con- 
trary, bailee cannot sell goods pledged 
and if he sells he loses his lien. AIR 
1930 Sind 36 (39) = 24 Sind LR 268. 

(4) General lien confers on lien-holder 
the right to retain the goods until pay- 
ment is made but it does not carry with 
it the right of sale to secure the debt or 
indemnity. It is merely a right to retain 
goods or chattel, and does not create 
right as in favour of a pledgee. AIR 1927 
Lah 408 (410) “ 8 Lab 373 (DB). 

2. Banker's 11^ — (1) Banker's lien 
can' properly arise only over things which 
belong to the customer but which are 
held bj the bank as security. If a thing 
U in Uie possession of the bank but the 
ownership is not in the customer then 
no right of lien can be exercised by the 
bank. AIR 1946 Mad 447 (449) « ILR 
(1946) Mad 200 ** AIR 1060 PunJ 632 


(686) = ILR (I960) 2 Punj 823 (DB). 

(A bank has no lien upon the deposit of 
a partnership for a balance due by one 
of the partners.) 

(2) Where a banker has advanced 
money to another, fie has a lien on all 
securities which como into his hands tor 
the amount of his general balance, un- 
less there is an express contract or cir- 
cumstance to the contrary. AIR 1956 
Punj 118 (119, 120) = ILR (1956) Punj 
291 (DB). (Money is also a species of 
goods over which the banker can exer- 
cise his lien.) •* AIR 1955 Punj 250 
(251). (Defect in title of the customer or 
equities in favour of third parties cannot 
vitiate banker’s lien over securities in 
his possession provided he had acted 
honestly without notice of the defect.) •* 
AIR 1960 Punj 1 (2, 3) = 61 Pun LR 
842 (DB). 

(3) In the case of goods deposited or 
securities placed in the custody of a 
bank the ownership of them continues 
to be in the customer. AIR 1956 Mad 570 
(573). 

(4) A banker can look to bis general 
lien as a protection a gains t loss on ac- 
count, overdraft or on loan. Money is a 
species of goods over which lien may be 
exercised. AIR 1956 Pimj 118 (119, 120) 
= ILR (1956) Punj 291 (DB). 

(6) Banker’s lien covers all moneys of 
a particular customer, except those held 
in trust account. Profits placed in old 
overdraft account by Administrator-Gene- 
ral through mutual error, did not give 
bank lien thereon, as Administrator-Gene- 
ral acted in fiduciary character, and right 
to liquidate old overdraft was pari passu 
with general body of creditors. AIR 19M 
Rang 66 (70, 71) 12 Rang 25. 

(6) The lien of a bank over the money 

of its customer does not extend to 
amoimts which have been banded over 
to and accepted by it for a specified pur- 
pose by the customer. AIR 1926 Sind 
225 (225) = 21 Sind LR 385 (DB). 

(Money paid in for tr ansmis sion — Bank 
can have no lien on it even if the payee 
is the customer himself.) 

(7) There is a distinction between a 
Banker’s lien and the Bank's right to set 
off. A lien is confined to securities and 
property in Bank's custody. Set off is in 
relation to money and may arise from a 
contract or from mercantile usage or by 
operation of law. AIR 1960 Pwj 632 
(636) » ILR (1960) 2 Punj 823 (DB). 
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Section 171 — Note 2 (contd.) 

(8) Where money is placed in a h ank 
as fixed deposit the ownership of the 
money passes to the bank and therefore 
the bank whicli is itself the owner of 
the money cannot exercise any lien over 
the money imder Section 171. AIR 1956 
Mad 570 (673) •• AIR 1946 Nag 114 
(115) = ILR (1946) Nag 210. (Money 
paid into bank to be credited in the cur- 
rent account of the customer does not 
constitute a case of bailment so as to 
attract the provisions of Section 171.) 

(9) A bank may not be able to exer- 

cise any right of lien over the money 
depusiled bv the customer inasmuch as 
it ilaell becomes the owner of the money 
dcfxi.siled but still it has the right to 
adjust such amounts against any debt 
due to it from the customer. The purpose 
of the lien in such cases is attained by 
the application of the principle of set- 
oh. AIR 1015 Mad 447 (449, 450) =* ILR 
(1946) Mad 200 AIR 1956 Mad 670 
(573) AIR 1905 Mad 266 (277, 278) 

= (1065) 2 Com LJ 37. (Whether the 
right ol the bimk is called a lien or set- 
oil the said right cim he exercised only 
bv the bank bv setting the funds depo- 
sited in its branch bv the customer traos- 
fcTret.! to ii with the consent of the custo- 
mer. It is not open to the customer to 
Call upon the bank to exercise any such 
lien or set-olT ) 

(10) Huder the English law where a 
cuslonier having two accounts with a 
banlc <twes to the bank on one of t^em, 
the hank can claim a lien on the other 
account and Houidnle the debt due to it 
by transferring monies therefrom. This 
provision is cQually applicable in India 
where there is no specific provision gov- 
erning the question AIR 1946 Nag 114 
(110. 117) = ILR (1946) Nag 210 •• AIR 
1055 Pun.i 260 (251). 

(11) Ranker’s right to set off ex- 
tingui.she.s after the money in his band 
has been validly us-signed, or, in any 
case, after he has been notified of 

fact that there has been an assignment. 
AIK 1956 Mad 570 (674). 

(12) General lien held by bank does 
not entitle it to appropriate the fixed 
deposit in “either or survivor's" account 
towards the debt due by one of them 
alone. AIR 1928 Lah 316 (316) (DB). 

(13) The lien contemplated imder the 
section in favour of bank does not con- 
fer on the banker any right to bring the 
property to sale. It is simply a posses- 
sory lien. AIR 1955 Bom 419 (428). 

(14) The banker’s lien is subject to any 
coj^ract to the contrary, and the exiet- 
ence of such a contract must be proved 
1^ one alleging It. (1896) 19 Mad 234 
(236) (DB). 

(16) The rights of a creditor, vrtio 
accommodates the customers by storing 
goods, for the purchase of which he has 
advanced money, are higher than thoM 


of an ordinary bailee, and he has a gene- 
ral lien imder Section 171 of the Act, in 
so far that, in the former case, there is 
an implication, that the security shall, if 
necessary, be made effectual to discharge 
the obligation. AIR 1930 Lah 676 (677. 

578) = 11 Lah 678 (DB) •• AIR 1927 
Lah 408 (410) = 8 Lah 373 (DB) •• 
AIR 1920 Mad 664 (666) — 43 Mad 747 
(DB). (Nathukottai Chetties who operate 
as Indian bankers in South India are 
entitled to exercise banker's lien under 
Section 171.) 

3, Factor's claim. — ( 1 ) Factor is an 
agent entrusted with goods to be sold for 
principal. AIR 1926 Oudh 202 (202, 208) 
»= 1 Luck 133 = 27 Cri LJ 328 •* AIR 
1915 Mad 1001 (1003) (FB). 

(2) A factor who besides selling the 
goods on behalf of his principal has also 
been advancing money to the principal 
on account is entitled to bring a suit for 
the balance due within the period of 
limitation prescribed by Article 86 of 
the Limitation Act. Article 88 of that Act 
has no application to the case. AIR 1015 
Mad 1001 (1003) (FB). 

(3) A factor who has advanced mon^ 
against goods cannot sell these gooifs 
without owner’s consent. But he can sue 
for the refund of the advance even be- 
fore the goods are sold and in spite of 
the agreement for refunding the money 
advanced only from the proceeds of the 
sale. AIR 1920 Mad 183 (183) (DB). 

(4) There is no rule of law giving a 
lien to the banian as against his ttn- 
ployee nor is there any custom to that 
effect. (1891) 18 Cal 573 (597) - 18 Ind 
App 78 (PC). 


(5) Secretaries and treasurers of com- 
pany, who have made advances to the 
Company, and incurred expenses, and 
made disbursements on behalf of the 
company in the conduct of its business, 
are not “bankers factors . • . . etc." and 
are not entitled to any lien on the pro- 
perty of the company in their possession. 
(1889) IS Bom 314 (320, 321, 322). 


4. Wharfinger's Uen. •>— ( 1 ) - Owners of 
a screwhouse who have a wharf as an 
accessory are not wharfingers. No gene- 
ral lien in their favour is created under 
the section. (1882) 8 Cal 312 (315). 


fib Attorney's Uen. — (1) Section 171 
has not the effect of depriving attomejj 
of the passive or retaining lien whi^ 
they possessed prior to the passing of 
the Contract Act. AIR 1934 Cal 341 
(344) - 60 Cal 1442. 

(2) The lien for costs possessed by an 
attorney over the property recovered 
him is not a floating charge but only in 
the nature of a poseesaory seeuri^. 
Therefore in riew of its very limited 
nature Courts have in order to protect 
the attorney from being deprived of flie 
1!» by any collusive arrangement be- 
tween hia client and the oppo4tto ptftT 
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Baflments of Fledges 

172. *nedgo", “pawnor”, and “pawnee” defined. — ^The bailment of goods as 
security for payment of a debt or performance of a promise is called “pledge”. 
The bailor is in this case called die “pawnor”. The bailee is called the “pawnee”. 


section 171 — Note 5 (eontd-) 
been passing either a charging order or 
a payment order for preventing the op- 
posite party from entering into any such - 
arrangement with the client. AIR 1949 
Ca! 606 (507, 608) = ILR (1945) 1 Cal 
430 (DB). 

[See also ILR (1960) 1 Cal 96 (101). 

(Attorney’s costs •— Charging order on 
property recovered, even when such pro- 
perty is immoveable property, can be 
made.)] 

(3) Attroney has lien for his charges 
upon documents, moveables, etc., coming 
into his bands unless it comes for speci- 
fic purpose inconsistent with right of re- 
tainer- AIR 1921 Cal 67 (68) -= 48 Cal 
817. 

(4) Orders made for enforcing or pro- 
tecting the solicitor's lien are in the 
nature of an equitable interference by 
the Court. Hence, the solicitor has to 
act promptly and interpose his lien be- 
fore the successful party by whom he 
was engaged can receive any payment 
under the decree. AIR 1959 Bom 162 
(169) == 60 Bom LR 999. 

(5) In India the Ren which a solicitor 
possesses for his fees arises either under 
the law of England in places to which 
it was applied and which was not abro- 
gated by any legislation or under the 
Contract Act or rules of High Court. AIR 
19.56 Hyd 65 (75) = ILR (1956) Hyd 79 
(FB). 

(6) The rule at common law that a 
solicitor is entitled to a lien for his costs 
on property recovered or preserved by 
his exertion has always been applied by 
Courts in India as well. (’10) 34 Bom 
484 (485). (Partnership assets in the 
hand of receiver appointed in partner- 
ship suit — Solicitors appearing in suit 
entitled to claim prior charge over credi- 
tors on the property.) •• AIR 1952 Him 
Pra 11 (13, 14). (Deposit made on appli- 
cation of party himself without any aid 
or exertion of solicitor — Solicitor can- 
not exercise any lien and retain the 
deposit towards his fees.) 

(7) Solicitor who is discharged by his 
client has lien on papers entrusted to 
hVm , for his costs. The lien extends also 
to translations of documents made by 
Court translator at his expense. (1880) 4 
Bom 353 (366). 

(8) Mere order for costs fastens notice 
of solicitor’s lien on third party. AIR 1927 
Bom 542 (649) *• 51 Bom 856 (DB). 

(9) Section 73 of Civil P. C. has no 

application to solicitor’s lieu as they are 
not the attaching creditors. AIR 1927 
Bom 642 (661) 61 Bom 866 (DB). 

(10) The principles which govern the 
solicitors in the matter of Bielr lien on 


properly recovered or preserved by their 
exertion applies also to pleaders in India 
as they not only plead but also act as 
the solicitors do in England on behalf of 
their clients. AIR 1962 Him Pra 11 (14). 

(11) Barrister, on behalf of his client, 

paid into Court lai^e sum in satisfaction 
of decree under protest, stating that 
owing to mistake in decree more money 
was deposited. In execution of another 
decree, this sum was attached while be- 
ing deposited in Court. The Barrister 
claimed lien over portion of sum depo- 
sited. Held, that the Barrister had no 
lien against the sum under Sections 171, 
217 and 221. Rule of solicitor's equitable 
lien in England did not apply to case. 
Barrister having obtained no decree in 
favour of his client and there being no 
fruits to obtain lien on. As Barrister had 
parted with possession of money without 
m^ing any reference to his lien for 
fees, amount of fees could not be regard- 
ed as having been paid in under protest. 
AIR 1914 Low Bur 224 (224, 225) = 8 

Low Bur Rul 70 (DB). 

(12) A legal practitioner cannot claim 
under this section any lien for general 
balances. AIR 1952 Him Pra 11 (14). 

6- Agents Ueo. — (1) As to agent’s 
lien on principal’s property, see S. 221. 

SECTION 172 — SYNOPSIS 

1. Pledge. 

2. Mortgage and pledge. 

3. Delivery of possession, 

4. Hypothecation, 

5. Priority. 

6. Rights of pawnee. 

7. Suit to redeem pledge. 

1, Pledge. — (1) To constitute a valid 
pledge there mustbe(a)a contract in rela- 
tion to an identified cballel to be deliver- 
ed to the pledgee as securitv. (b) actual 
delivery of possession of the identified 
chattel in pursuance of the contract- AIR 
1955 Mad 505 (509) (DB). 

(2) A pledge is the delivery of goods 
by the pledgor to pledgee by way of 
security upon a contract that they shall 
when the debt is paid or the promise is 
performed, be returned or otherwise dis- 
posed of according to the direction of 
the pledgor. AIR 1964 Andh Pra 201 
(202, 203)= (1963) 1 Andh WR 394. 

(3) Profits that would accrue from 
immovable property cannot be pledged, 
as pledge can of movable property or 
goods, and such profits are neither 
movable property nor goods. AIR 19M 
Lab 16 (16) (DB). 

(4) In the absence of uniform 
definite usage regarding the issue of way 
bills and their transfer on endorsement 
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Section 172 — Note 1 (contd.) 
ns c(iuivalent to pledge of goods the way- 
bill ciuiiiot be treated as a document of 
tille and the owner of goods cannot 
pledge the goods covered by the way- 
l>il)s unless the carriers are properly noti- 
fied of the transfer and they agree to 
hold the goods as bailee for the pledgee 

1. e. the Dank. AIR 1968 Mys 133 (137) = 
( 1067 ) 1 Mys LJ 490. (Bailment and 
pledge — Way bill issued by public car- 
rier — Consignor sending original way 
bill through Bank for acceptance and 
pa\'ment of draft — No intimation to the 
carrier — No valid pledge in favour of 
Bank created.) 

(5) A pledge is lost upon re-delivery 
of the pawn to the pawner unless the 
re-delivery be for a specified purpose — 
But even if the re-delivery be for a speci- 
fied purpose, a bona fide purchaser of the 
property from the pawner in possession 
would be protected, but the pawner 
would in such a case be liable in conver-* 
Sion. AIR 1959 J and K 67 (69). 

(6) The three transactions, namely, (1) 

the advancing of loan by the Bank, (2) 
the execution of the promissory note by 
the Firm and (3) the endorsement of the 
railway receipt in favour of the Bank 
together forming one transaction — Such 
a tran.saclion was a pledge of goods 
covererl bv the railway receipt. AIR 1965 
SC 1954 (1961) = (1965) 3 SCR 2M. 

(AtR 1916 PC 7 and AIR 1934 PC 246, 
Rel. on.) 

(7) If documents like insurance poli- 
cies. bond.s. promissory notes and scrips 
can form the subject matter of pledge, 
there is no reason for holding that a Sav- 
ing.s Dank Book cannot validly be pledg- 
ed. .A Savings Bank Book falls within the 
definition of goods. The pledge of a Sav- 
ing.s Rank Book must be held at least 
to stand on the same footing as pledge 
of a .scrip unaccompanied by blank trans- 
fer. AIR 1959 ,I and K 67 (69). 

(8) Per Tek Chand, J. : — The Contract 
Act of 1872 applies to all contracts in 
India and with regard to pawns and 
pledge il is a codification of the 
English common law. AIR 1960 Punj 98 
(108) = ILR (1959) Punj 1990. (AIR 
1947 Bom 217, Reb on.) 

(9) English law on pawning does not 
appiv in India. In India pawn can be taken 
in though time is not fixed for repay- 
ment of loan on account of which goods 
are deposited as security. (1907) 6 Cri 
LJ 118 (119, 120) (Low Bur). 

2. Mortgage and picdg®. — (1) A 'pledge' 
or “pawn^' as defined in Section 172 
lies midway between a loan and 
a mortgage, which wholly passes 
the property in the thing conveyed. AIR 
1918 Cal 947 (949) (DB) •• AIR 1954 
Madh B 6 (7). 

(2) There can be a pledge of shares in 
India, and there can also be a mortgage 
of shares. Whether il is one or the other 
will depend on the intention of parties 


and the circumstances of each case. AIR 
1956 Pat 32 (37)= 34 Pat 8 AIR I960 
Andh Pra 273 (277) = (1960) 1 Andh 

WR 234 (DB). 

(3) A pledge is something between a 
simple lien and a mortgage. In the case 
of a lien there is no transfer of any in- 
terest. In the case of a mortgage, mort- 
gagee has an absolute interest in the 
property subject to a right of redemp- 
tion, But in the case of a pledge, the 
pledgee has only a special property in 
the pledge, while the general property 
therein remains in the pledgor* AIR 1959 
J and K 67 (69). 

(4) A pledge differs from a mortgage 

of movable property in important res- 
pects. A pledgee holds possession of the 
property for the purpose of securing to 
himself the advance which he had made* 
He has no right of foreclosure since he 
never had the absolute ownership at 
law. The pledgee has no property in the 
pawn but has merely a right to seU. 
AIR 1954 Madh B 6 (7) •* AIR 1962 

Madh B 196 (198) = ILR (1952) Madh 
B 136 (.DB) •• AIR 1964 Andh Pra 201 
(205) = (1963) 1 Andh WR 394. (Loan 
secured on basis of transfer of shares of 
limited company without transfer of 
ownership — Transaction held a pledge 
and not a mortgage of movables.) ** AIR 
1960 Andh Pra 273 (277) = (1960) 1 

Andh WR 234 (DB). 

(5) Whether a particular transaction 

is a mortgage of moveable property or 
a pledge can only be determined by 
reference to the intention of the parties 
and other surrounding circumstances. AIR 
1960 Andh Pra 273 (277) = (1960) 1 

Andh WR 234 (DB). 

(6) Distinct right to redeem is insepar- 
able incident of mortgage and cannot be 

taken away by express agreement — 

Pledge confers special interest in the 
property of right to sell if loan be not 
repaid. Pledgee has no right of for^ 
closure. In mortgage right to property is 
transferred to creditor. In pledge, the 
pledgee has no property in the pawn. 
Parties to pledge by special agreement 
can introduce a clause so that on failure 
to redeem within certain time pledged 
property is to vest in pledgee. AIR 1^9 
Rang 413 (415,- 416). 

(7) Where ornaments are delivered 

for the purpose that they should be 
held as security for repayment of low, 
it is a transaction of pledge in which 
possession has been delivered without 
passing the ownership in the ornaments. 
It is not a transaction of mortgage of 
movables. AIR 1949 Nag 368 (370) = 

ILR (1949) Nag 243 *• (1957) 27 Com 

Cas 66 (68) (rtmj). (Delivery of share 
scripts and blank transfer deeds to bank 
^ Held pledge of shares.) 

(8) A purchasing goods for B and ad- 
vancing its price — B agreeing that 
goods would remain with A who was to 
be paid interest on the money advanced 
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Section 172 — Note 2 (centd.) 

as also arhat charges — Furtlier agree- 
ment that if goods wore not disposed 
of by B by certain time A was entitled 
to sell the same and to appropriate the 
sale proceeds to his duos — lleld that 
the arrangement constituted a pledge. 
AIR 1958 Pat 174 (176) (DB). 

(9) Agreement in respect of film under 
production — Party obliging himself to 
pay amounts in a particular manner and 
in addition giving camera as security — 
Instrument held not a mortgage but a 
bond as well as a pledge. AIR 1970 Mad 
10 (11) (SB). 


3. Delivery of possession. — (1) To 
constitute a pledge there must be 
delivery to pledgee of goods and retain- 
ment by him. AIR 1932 Cal 524 (528) 

= 59 Cal 667 (DB) •• AIR 1918 Cal 947 
(949) (DB). 

(2) In the case of pledge of goods 
delivery may not be simultaneous with 
money advanced. It may be actual or 
constructive. AIR 1932 Cal 524 (528) = 
59 Cal 667 (DB) •• AIR 1968 Mad 319 
(324) = (1968) 2 Mad LJ 1 (FB) •• 1964 
Ker LJ 119 (120) = 1964 Ker LT 124. 
(Case of constructive possession.) *• AIR 
1961 Mad 326 (328) = (1960) 2 Mad LJ 
439 (DB). (To secure constructive pos- 
session, the essential test is whether the 
dominion over the goods pledged is re- 
tained and the physical possession by the 
pledgor is under the delegated authority 
of the pledgee or is independent.) •• AIR 
1959 Madh Pra 309 (312) = 1960 MPLJ 
725 (No actual or constructive delivery 
of the film to the plaintiff — 
no pledge in favour of the plaintiff.) 

(3) A transfer of title is not necessary 
to create a pledge. Simple delive^ of 
possession is sufficient. AIR 19 j 3 Cal 
526 (527). (Pledge of shares.) 

(4) A pledge in law is neither a mort- 

gage nor a lien and does n®l pass pro- 
perty in the goods but only passes what 
is described as “special” property, that 
is, no title to the goods passes but the 
pledgee is allowed to retain the thing 
pledged till payment of the debt and m 
default of payment, to sell the thmg 
pledged so as to pass the property to 
tiie vendee. AIR 1941 Mad 394 (395, 
SS, 397) = ILR (1941) Mad 419. 

(Reversed on another point in AIR 1943 
Mad 74.) 

(5) When a person delivers a share 
certificate to another to be held by him 
as security there is under the law of 
India a valid pledge which he can en- 
force. AIR 1943 Mad 74 (77) = ILR 
(1943) Mad 115 (DB). (AIR 1941 Mad 
394. Reversed.) 

CBut see AIR 1918 Cal 947 (949) (DB). 
(A mere deposit of Government securities 
cannot constitute a valid pledge.)] 

(6) Creditor advancing money for pur- 
chase of goods, and storing them m his 
godowns ^ It U quite likely that goods 


ore security for advances, but such 
arrangement has to be proved. AIR 1928 
PC 210 (220. 221). 

4. Hypothecation, — (1) Apart from 
pledge and mortgage of immovable pro- 
perty mortgage of moveable property is 
also a recognised form of hypotheca- 
tion. Such hypothecation, not accom- 
panied by possession confers a good title 
upon the person in whose favour it is 
made and the law recognises the transac- 
tion as security and equity gives effect 
to it. AIR 1964 Andh Pra 201 (203) = 
(1963) 1 Andh WR 394 *• AIR 1966 Cal 
405 (408). 

(2) In the absence of fraud, there is 
no inherent illegality, immorality, or op- 
position to public policy in the non-pos- 
sessory hypothecation of movables, and, 
therefore, a contract for such a hypothe- 
cation is a valid contract. It is a transac- 
tion which is customary throughout the 
country and is suited to the circum- 
stances and business intercourse of the 
people. (1911) 7 Nag LR 72 (77). 

(3) The method provided by S. 172 
for the hypothecation of loose chattels 
is not the only method for creating secu- 
rity thereon. They may be hypothecated 
without transferring their possession. In 
such cases the only question is whether 
there was an intention to create a secu- 
rity. If so equity gives effect to it. AIR 
1918 Cal 165 (166) (DB). 

(4) In pledge the possession of the 
thing is actually delivered to the per.son 
for whose benefit the pledge is made- In 
hypothecation the thing pledg«-d remains 
with the debtor. AIR 1960 Punj 42 (43) 
= 61 Pun LR 527 (DB). 

(5) In a hypothecation the posse.ssion 
over the property is retained bv the 
owner. It is only certain riglits in that 
movable property that are transferred 
the creditor. When the goods themselves 
are handed over to the creditor bv way 
of security it becomes a pledge. AIR 
1958 All 864 (865) (DB) •• AIR 1969 
Mys 280 (284). 

(6) Hypothecation of not only mov- 
ables existing on the premises at the 
time, but also in respect of movables 
which might be subsequently acquired 
and brought there is valid. 
AIR 1933 Cal 164 (159) *= 59 Cal 1372 
(DB). 

(7) When there was a mortgage of 
certain shop goods then lying on the 
premises, and the mortgagor undertook 
to keep on the premises stock to the 
extent of the debt replacing sold goods 
by new goods it is not a mere license but 
an equit^le mortgage of the substituted 
goods, and there is complete assignment 
of after-acquired property. (1912) 6 Sind 
LR 97 (99, 100). 

(8) The distinction between a hypothe- 
cation and a hire purchase agreement is 
that while the former is the species ot 
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SecUon 172 — Note 4 (eonfd.) 

a pledge where possession is transferred 
from the pawner to the pawnee, a hire 
purchase is a bailment with an option to 
purchase. It will be wrong to assimilate 
it to a hypothecation of movable pro. 
perty. AIR 1960 Mad 328 (330, 331). 

(9) Hire purchase agreements are mov- 
able properties, and are also to be 
regarded as title deeds. 'Where a party 
delivers such agreement to his creditor 
and specifically declares that the creditor 
a pledgee can retain the properties 
with a lien against the repayment of the 
debt the transaction is to be treated as 
tin agreement to pledge moveable pro- 
perty. AIR 1966 Mad 177 (179) « (1966) 

1 Mad LJ 6 (FB). 

6. Priority.— ( 1 ) Equity governs hypo- 
thecation. Accordingly, where the ques- 
tion is as to the priority between two in- 
struments of hypothecation, the ordinary 
rule of qui prior est tempore potior est 
lure must prevaU. (1936) 40 Cal WN 625 
(626). 

(2) A company had a lien over shares 
of a member. The member pledged his 
shares with a third person and then en- 
tered into an agreement with the Com- 
pany whereby he incurred debt. It was 
held that the lien of the company bad a 
priority over the pledge of the third 
person. AIR 1953 Cal 526 (629). 

(3) Simple mortgage of movables with 
power of sale — Possession not delivered 
— ^ Subsequent pledge in favour of an- 
other party — Pledge valid and takes 
priority, AIR 1932 Cal 524 (631) «= 59 
Cal 667 (DB). 

(4) A subsequent incumbrancer, who 
has got possession of hypothecated mov- 
ables is entitled to priority over a prior 
incumbrancer, without possession, unless 
the prior incumbrancer proves ttat the 
sub.sequent incumbrancer had notice. AIR 
1931 Rang 201 (201) = 9 Rang 182 (DB). 

(5) A bona fide incumbrancer, without 
notice, who is in possession of movable 
property, is to be preferred to an incum- 
brancer whose security is of prior date. 
AIR 1914 Low Bur 265 (266) - 7 Low 
Bur Rul 336 (DB). 

(6) Pledge in favour of bank *A* — 

Pledger retaining possession on behalf of 
‘A’ bank — Subsequent pledge in favour 
of bank ‘B' who had notice of pledge in 
favour of bank ‘A’ — Bank ‘A’ is en- 
titled to priority over bank B. 1964 Ker 
LJ 119 (121) = 1964 Ker LT 124. 

(7) Subseqruent pledgee without notice 

of prior pledge — No priority in favour 
of subsequent pledgee upon rule of 
estoppel. AIR 1961 Mad 326 (330} «- 

(I960) 2 Mad LJ 489 (DB). 


6. Rights of pawnee. — (1) Rights of 
a person in whose favour a hypotheca- 
tion is made of a chattel are limited 
strictly to actual chattel hypothecated and 
do not extend beyond that. So when 
some animals are the subject of l^otho* 


cation, the yomg ones bom, when under 
pledge mth the pledgee, are not subject 

air 1914 Lab 316 

(616, 617) = 1916 Pim Re No. 10. 

• 0 pledgee does not have the 
right of ownership. He has only the 
rights of possession but not that of 
enjoyment. A pledgee has a right of dk- 
posifaon which is limited to disposition 
of pledgee rights only and of a sale only 
Mter notiw and subject to certain liml- 

Andh Pra 201 (203) - 
U^3) 1 Andh WR 394 •• AIR 1969 
Delhi 313 (315) (DB). 

(2-a) Where a pledge is created by deli- 
very of share certificates the pledgee 
does not get a right to any dividends de- 
clared thereon imless his name is regis- 
tered in the share register of the com- 
pany. A bailment by way of a pledge 
would only clothe the creditor with rights 
secured under Section 176 of ContracI 
Act. AIR 1964 Cal 470 (472) (DB). 

(3) To show that a person is a pawn 

broker, it must be proved that he carries 
on the business of lending mon^, on the 
security of goods pledged to him, and 
that he holds himself out to lend money 
on such security and is in the habit of 
doing so. (1907) 6 Cri LJ 118 (120) 

(Low Bur). 

(4) W^erc securities have been deli- 
vered with a. view to cover the repay- 
ment of any overdraft by the pledgor 
Bank to the pledgee Bank and it is 
agreed that they are to be disposed of 
on the arising of a stipulated con- 
tingency only, then by the very fact of 
the delivery of the securities to the 
bailee the latter becomes a trustee in 
terms of the contract, not for all pur* 
poses, but only for the limited purpose 
indicated by the agreement. The pledgor 
in such a case only transfers his posses- 
sion of the proper^ to the pledgee who 
has a special interest in the property of 
enforcing his charge for payment of an 
overdraft, if any, whereas the property 
continues to be owned by the pledgor. 

If there is no overdraft, the pledgor 
Bank can ask for a return of sectuitias 
at any time. And the securities haviug 
continued to be the property of the 
pledgor Bank, the pledgee Bank or Hi 
Managing Director has no right to deal 
with them. AIR 1966 SC 976 ( 688 ) » 

im SCR 483 » 1066 Oi LI 1116. 

(5) A pledgee of a Savings Bank Book 
can effectively enforce the pledge by 
laying a proper action on it in a court 
of law although there may be some 
difRculty in his effectively exercisiDg 
right of sale under S. 176, Contract ActM 
in the case of other tangible goods. AIR 
1959 J and K 67 (69). 

(6) Pledge of goods * Possesdon 
with the pledgee — Pledgee caimof 
mflifitain a suit for recovery of dd rt as 
well aa retain the pledged propel^ 
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173. Pawnee’s rl^lit of retaixm.— The pawnee may retain the goods pledged 
not only for payment of the debt or the performance of the promise, but for the 
interest of the debt, and all necessary expenses incurred by him in respect of the 
possession or for the preservation of die goods pledged. 

174. Pawnee not to retain for debt or promise other than that for which 
goods pledged. Presumption in case of subsequent advances. — ^The pawnee shall 
not, in the absence of a contract to that effect, retain the goods pledged for any 
debt or promise other than the debt or promise for which they are pledged; but 
such contract, in die absence of anything to the contrary, shall be presumed in 
regard to subsequent advances made by the pawnee. 

175. Pawnee’s right as to extraordinary expenses incurred. — ^The pawnee is 
entitled to receive from the pawnor extraordinary expenses incurred by him for 
the preservation of the goods pledged.* 

[®] See S. 173 supra, for lien as to ordinary expenses. 

176. Pawnee’s right where pawnor makes default.<~-If the pawnor makes 
default in payment of the debt, or performance, at the stipulated time, of the pro- 
mise, in respect of which the goods were pledged, the pawnee may bring a suit 
against the pawnor upon the debt or promise, and retain the goods pledged as a 
collateral security; or he may sell the thing pledged, on giving the pawnor reason- 
able notice of the sale. 

If the proceeds of such sale are less than the amount due in respect of the 
debt or promise, the pawnor is still liable to pay the balance. If the proceeds of 
the sale are greater than the amount so due, the pawnee shall pay over the surplus 
to the pawnor. 


Seetton 172 — Note 6 (eOntd.) 

AIR 1967 SC 1822 (1326) » (1967) 2 

SCR 233. 

7. Salt to redeem pledjte. — (1) A 
suit for redemption of pledged articles 
is not a suit for specific performance of 
the contract. Jurisdiction of Small Cause 
Court to hear such a suit is not barred. 
AIR 1969 Madh Pra 97 (99) = 1959 

MPLJ 67 (DB) •• AIR 1962 Manipur 1 

(2) 

SecUon 178 — Note 1 

(1) Section 178, Section 160 and Sec- 
tion 161 have to be read together, where 
there is no time limit to the bailments, 
the goods have to be returned by the 
bailee after the bailor pays the rent, and 
as a general rule it is the bailor who 
has to find the bailee. Unless there is a 
stipulation in the contract that the bailee 
should not leave the place where the 
goods were bailed without intimation to 
the bailor the failure by the bailee to 
give such intimation would not be a de- 
fault of the bailee by which the goods 
were not returned or delivered or ten- 
dered at the proper time within the 
Durview of Section 161 read with Sec- 
tions 173 and 160. 1949 Biu* LR (HG) 
605 (617, 618). 

(2) Pledgee in possession of goods 

pledged — Cannot maintain a suit for 
recovery of debt as well as retam the 
property. AIR 1967 SC 13S2 (1326) " 

(1967) 2 SCR 238. 

Section 174 — Note 1 

fl) Pledge and sobsequent advance 
falM a presumption that there is a con- 


tract to hold the pledge for such ad- 
vances. Where the later advance is sepa- 
rately secured such presumption does 
not arise. AIR 1928 Bom 507 (508) (DB). 

SECTION 176 — SYNOPSIS 

1. Scope. 

2. Pawnee's right to sue. 

3. Right to sell. 

4. Notice of sale. 

5. Para (2). 

6. Limitation. 

1. Scope. — (1) The rights and duties 
of a pledgor and a ple<^ee are set out 
clearly in Sections 178 and 177. These 
sections were designed to prevent any 
clog in the way of redemption and 
they cannot override these statutory 
provisions by mutual agreement. 1948 
Bur LR (HC) 182 (185) •• AIR 1962 
Manipur 1 (2). 

(2) The lights of a pledgee are to 

sue for the moneys due while retaining 
the pledged articles as collateral secu- 
rity or to sell the articles after due 
notice to the pledgor. 1948 Bur LB 
(HC) 182 (185) •• AIR 1969 Delhi 313 

(815) (DB). * (Pawnee has no right to 
the accretions to the goods pledged in 
absence of contract to the contrary.) 
•• AJB 1969 Mys 280 (287) *• AIR 1963 
Cal 132 (134) « 67 Cal WN 58 (DB) 

*• 1961 Jab LJ 475 (476). 

(3) Rights of pledgee to sue on debt 

or sell pledged property are concurrent. 
AIR 1918 Cal 947 (949) (DB) *• AIR 

1929 Bom 471 (474) = 53 Bom 819 *« 
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(1904) 27 Mad 528 (530) (FB) ** (1895) 
22 Cal 21 (23, 24) (DB). 

[But see AIR 1932 Cal 524 (532) == 
59 Cal 667 (DB).] 

(4) If the pawnee loses the goods 
pawned without default on his part, he 
may still recover the debt, and the 
loss falls on the owner. 1949 Bur LR 
(HC) 623 (623, 624) (DB). 

(5) Section 176 and Section 177 ap- 
ply equally to cases where a time for 
the payment of the debt has been fix- 
ed in the original agreement of hypo- 
thecation and to cases where no such 
time is stipulated. AIR 1958 Cal 644 
(648) (DB). 

(6) Section 176 by defining the per- 

sonal rights of the pledgee does not in 
any way cut down his rights to seek 
any remedy he may have through 
Courts. AIR 1945 All 299 (302) = ILR 
(1945) All 373 (DB) ** AIR 1966 Andh 
Pra 163 (166) = (1965) 2 Andh WR 

518 (DB). 


2. Pawnee’s right to sue. — (1) Sec- 
tion 176 gives, a clear right to the paw- 
nee to institute a suit independently of 
the pawn. AIR 1918 Cal 947 (949) (DB). 

(2) Neither absence of power to sell 
the goods, nor to recover the debt 
out of the sale proceeds bars the paw- 
nee from suing for the debt under the 
contract of loan. AIR 1927 Nag 346 
(347). 

(3) Where a pawnee brings a suit for 

declaration of his right to sell the arti- 
cle pledged for satisfaction of his claitn, 
the suit is one to enforce his charge 
upon the said article. (1895) 22 Cal 21 
(23, 24) (DB) •* AIR 1929 Bom 471 

(475) = 53 Bom 819. 


(4) Principle, that creditor cannot 
recover debt for which security is 
given, when he cannot return it, applies 
when the debtor and person giving secu- 
rity are same. AIR 1939 Mad 915 (916). 

(5) Creditor having security for debt 
— Security dissipated — Creditor can- 
not sue to recover debt — Official 
Assignee of the insolvent creditor is in 
the same position. AIR 1935 Rang 201 
( 202 ). 

(6) A suit on a pledge is an adminis- 

tration suit. It is a suit to ascertain, and 
declare and to give effect to respective 
rights of persons having interest in 
specified property by the Court in its 
administrative jurisdiction. AIR 1945 
All 299 (302) = ILR (1945) All 373 

(DB). 


(7) Right of pawnee to sell the goods 
pledged — Pawnee’s duty to inform 
pawner when the purchaser raises a 
dispute regarding quality of goods — - 
First sale being good and not annulled, 
the pawnee cannot resell tmder Sec- 
tion 170. AIR 1969 Pat 385 (393. 394) 
(DBJ. 


(8) Pledgee cannot maintain suit for 
recovery of debt as well as retain 
pledged property. AIR 1967 SC 1322 
(1325, 1326) = (1967) 2 SCR 233 •• 1962 
All LJ 324 (329) (DB). (He cannot deny 
the pledge and still claim his money.) 

3. Right to sell.— ( 1 ) The right of 
the pawnee to sue upon the debt or 
promise does not exclude or destroy 
his right to sell the pawn. The pawnee’s 
rights to sue upon the debt or the pro- 
mise or to sell the pawn are concurrent 
and not alternative rights. AIR 1963 
Cal 132 (134) = 67 Cal WN 58 (DB) 
•* AIR 1929 Bom 471 (474) == 53 Bom 
819 ILR (1904) 27 Mad 528 (530) (FB) 
** ILR (1895) 22 Cal 21 (23, 24) (DB) 

[But see AIR 1932 Cal 524 (532) » 

59 Cal 667 (DB).] 

(2) Sale in Section 176 means the 
intended sale and not the sale that 
has been actually arranged by ^e 
pawnee. AIR 1958 Cal 644 (649) (DB). 

(3) Word ‘the’ before word ‘sale’ in 
Sec. 176 does not mean actual sale 
because legislature in that event could 
have used the word ‘actual’ also in 
Section 176 as in Section 177. The word 
^e’ has got no special significance. It 
only refers to a sale. AIR 1963 Cal 132 
(136) = 67 Cal WN 58 (DB). 

(4) The provisions of the section are 
not, like other sections in the Act, 
subject to “contract to the contrary.” 
Terms of the instrument of pledge 
giving an unqualified power of sale to 
the pledgee would be inconsistent with 
provisions of Section 176 and must, 
therefore, by virtue of Section 1 give 
place to the express provision of the 
Act. AIR 1947 Bom 217 (227, 231) = 
ILR (1948) Bom 1 (DB). 

(5) The power of sale conferred on 
the pawnee is expressly for his bene- 
fit and he can exercise his discretion 
in favour of sale or otherwise. The 
mere fact that the pawnee gave a 
notice that he would sell the goods 
cannot possibly be a compelling factor 
for sale to be affected. AIR 1958 Punj 
222 (227) = ILR (1958) Pxmj 1178 (DB) 
** AIR 1937 Bom 26 (27). 

(6) A pledgee has no right of fore- 
closure and cannot sell the artiwes 
till the expiration of reasonable notiM 
to the pledgor. 1948 Bur LR (HC) IM 
(187) ** AIR 1944 Pat 135 (136) = 45 
Crl L Jour 633 AIR 1917 Lah 421 
(423) (DB). 

(7) A pawnee who has given a 
sonable notice of sale under 

176 can sell at any time and is not 
bound to sell within a reasonable time 
after the expiry of the period men- 
tioned in the notice. AIR 1956 
155 (156) (DB) •• AIR Trav ^ 

66 (70) = 1950 Trav Co LR 289 (FB) • 
AIR 1958 Punj 222 (227) (DB) •• ^ 
1951 Nag 264 (265) = ILR (1950) 

556. (Such a duty upon the 
cannot be Implied.) •• AIR 1928 Mad 
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1022 (1024) ** AIR 1960 Punj 98 (103.104) 
= ILR (1959) Punj 1990 (DB). (Where 
on receiving notice under Section 176, 
the pledgor by letter seeks delay of the 
sale the fact that the pledgee does 
not immediately reply to the letter in 
itself is no evidence that the pledgee 
has withdrawn the notice to sell or has 
given up his right to sell, for the 
pledgee is not bound to sell immediate- 
ly or even to reply to the pledgor’s 
suggestion for delaying the sale.) 

(8) Where the pawnor asks the paw- 

nee to postpone the sale, he cannot 
afterwards turn round and say that 
the sale was delayed. AIR 1950 Trav 
Co 66 (71) = 1950 Trav Co LR 289 

(FB). 

(9) Where no period was fixed for 
the repayment of the loan in order to 
enforce the right of sale the pawnee 
should prove: (a) a demand for the 
amount due; (b) a default by the 
pawnor; (c) a notice of sale giving rea- 
sonable time to the pawnor to pay; 
and (d) an actual sale. AIR 1927 Lah 
408 ( 410) = 8 Lah 373 (DB). 


(10) Rights of creditor, accommodat- 
ing customer by storing goods, for pur- 
chase of which he has advanced money, 
are higher than those of ordinary 
bailee. Such creditor is in a position of 
a pledgee and can resell goods stored 
by him. AIR 1930 Lah 576 (578) — 11 
Lah 678 (DB). 

(11) In case of an unauthorised sale 
by a pledgee the relief that the pledgor 
can seek is to file a suit for redemp- 
tion by depositing the money, treating 
the sale as if it had never taken place, 
or where the suit for redemption is not 
filed to ask for damages on the foot oi 
conve.sion. AIR 1960 Andh Pra 273 (282) 
»= 1960 Andh LT 66 (DB) . 

Pat 288 (290) = 1954 BLJR 240 (DB). 

(12) The remedy of pawnor for an im- 
proper sale of pawned property is 
damages. Measure of damages is loss 

sustained. AIR 1937 Bom 26 


actually 
(27). 

(13) In 
pledgor. 


case of sale on default by 
L,ieuB..x, pledgee has to indemnify 
pawnor for price of goods not account- 
ed for compensation to be calculated ^ 
rate prevailing in market, on which 
remaining goods were sold. 1961 Jab i-J 
475 (476). ^ ^ 

(14) Sale by pledgee to himself g 
void, and amounts to conversion. AIR 
1944 Pat 135 (137) = 45 Cri L Jour 

633 •• AIR 1930 Mad 384 (371) (DB). 
iPledeor can recover damages or the 
property on payment.) •* 

322 (333, 334) = 19 Ind App 60 (PC). 

(Damages can be recovered by pledgor 
-- Pl^gee can resell the goods to 

third party.) 


[But see AIR 1962 Punj 321 (323) — 
64 Pun LR 500.1 


(15) The abandonment of the right of 
sale cannot be implied, merely from 
the fact that the lawyer’s notice issued 
on behalf of the pawnee long after the 
notice of sale makes no reference to 
the pawnee’s right of sale but only to 
a suit in a Court of law to recover the 
amounts due. AIR 1950 Trav-Co 66 
(70) = 1950 Trav-Co LR 289 (FB). 

(16) Mere suit by pledgor for de- 
claration that sale of shares by pledgee 
was contrary to law and did not affect 
his right of redemption claiming 
therein relief of injunction against com- 
pany for restraining it from registering 
shares in name of purchaser is not 
maintainable. AIR 1960 Andh Pra 273 
(282) = 1960 Andh LT 66 (DB). 

(17) Sales of pledged goods by banics 
and return of balance to assessee — 
Sale by banks is not as agents of as- 
sessee but as pawnee. (1968) 21 STC 184 
(185) (Mad) (DB). 

(18) On default by the promisor a 
pledgee has right to sell the pledged 
thing for any amount that may be due 
but he cannot forfeit the pledged 
object. (1968) 2 Mad LJ 359 = 81 Mad 
LW 407 (410). 

4. Notice of sale. — (1) A pledgee’s 
power of sale under Section 176 is con- 
ditional on the notice being given to 
the pawnor. AIR 1950 FC 21 (28) = 
1949 FCR 441 •* AIR 1966 All 134 (135) 
= 1965 All LJ 919. (Such notice must 
be clear and specific in its language 
and must indicate the intention of the 
pawnee to dispose of the security.) 

(2) Notice is not necessary to make 
the debt due and recoverable. Notice 
is necessary only before the goods are 
sold. AIR 1933 Lah 536 (536). 

(3) The provisions of the section re- 
lating to a “reasonable notice of the 
sale’’ are mandatory and supersede any 
contract to the contrary. AIR 1958 Cal 
644 (649) (DB) ** AIR 1958 Pat 174 
(176) (DB) AIR J955 Pat 288 (290) 
(DB) ** ILR (1954) 1 Cal 220 (232) (DB) 
•• 1948 Bur LR (HC) 830 (836) (DB) 
** AIR 1932 Cal 524 (532) = 59 Cal 
667 (DB) •• AIR 1917 Lah 421 (423) 
(DB) ** AIR 1960 Andh Pra 273 ( 277, 
278, 279) = 1960 Andh LT 66 (DB). 
(An agreement by pawnor to waive 
right of notice is inconsistent with pro- 
visions of Section 176.) 

(4) Whether a time has been sti- 
pulated or Dot for the redemption of 
the pledged articles reasonable notice 
must be given to the pledgor before 
the sale. 1948 Bur LR (HC) 182 (186). 

(5) The notice must refer to the debt 
for which the pledged goods are to be 
sold. AIR 1937 Bom 26 ( 27). 

(6) The expression ‘he may sell the 
thing pledged on giving reasonable 
notice of the sale* in Se^on 176 only 


008 [S 176 N 5] 


[The Indiaii] Ckniraot Aot, 1879 


Section 176 — Note 4 (contd.) 
means an intimation of the intention 
to sell and not that a sale should be 
arranged before hand and due notice 
of all details given to the pawnor. AIR 
1950 Trav-Co 66 (68) = 1950 Trav-Co 
LR 289 (FB) *♦ AIR 1958 Cal 644 (649) 
(DB) ** AIR 1963 Cal 132 (134, 135, 
136) = 67 Cal WN 58 (DB). 

(7) A notice that ‘failing which we 
shall arrange for the sale of hypothe- 
cated stock’ is merely an intimation 
that arrangements will be made for a 
sale not a notice of the sale that is to be 
held. A notice as contemplated by law 
requires more definite particulars and 
what such particulars should be mu^ 
depend upon the peculiar facts of each 
case. AIR 1955 Pat 288 (290) (DB) 

[See however AIR I960 Punj 98 (102) 
= ILR (1959) Punj 1990 (DB). 

(Notice stating that in case of de- 
fault pledgor was going to send its 
representative to place where goods 
pledged were to sell them at market 
price — Notice is notice of actual sale 
and not only intimation of arrange- 
ment to sell.)] 

{8) The reasonable notice of the sale 
under Section 176 does not require 
specificatioD of the date, time and place 
of the sale. AIR 1958 Cal 644 (649) (DB) 
** AIR 1950 Trav-Co 66 (69) »= 1950 
Trav-Co LR 289 (FB) •• AIR 1918 All 
363 (364) = 40 All 322 (DB). (Fort- 
night's notice reasonable.) AIR 1963 
Cal 132 (135) = 67 Cal WN 58 (DB). 

(Observation of Tek Chand J. In AIR 
1960 Pimj 98, Dissented from. The 
reasonableness of a notice varies 
from case to case. The special circum- 
stances of some particular case may 
require that a reasonable notice of sale 
should give such particulars but onus 
is upon pawnor to establish that such 
special circumstances exist.) •• AIR 
1960 Punj 98 (102, 103) — ILR (1959) 
Pimj 1990 (DB). (Notice giving pawner 
six days for payment — Pawner know- 
ing that pawnee had been pressing for 
clearance of accoimt with it — Notice 
held not unreasonable — Fact that 
pledged goods were lying at distant 
place held irrelevant consideration in 
considering sufficiency of time.) 

(9) Notice does not become invalid on 

failure to mention the specified amoimt 
payable. AIR 1943 Nag 162 (183, 

164) »= ILR (1943) Nag 234. 

(10) No fresh notice is necessary for 
an adjourned sale. AIR 1932 Csi 524 
(532) = 59 Cal 667 (DB). 

(11) While a reasonable notice of 
the sale is a statutory requirement so 
far as the pawnor is concerned, there 
is no law which places a pawnor’s gua- 
rantor in the same position as the i>aw- 
nor hims elf with respect to notice. 


AIR 1950 Trav-Co 66 (71, 72) » 1900 

Trav-Co LR 289 (FB). 

(12) Where a pledgee, before the sale 

pledged property which was 
shares, had consulted the pledgor who 
was agreeable to the transfer of the 
shares by the pledgee, the question of 
notice imder Section 176 does not arise 
as the pledgor’s consent to the propos- 
ed transfer is already obtained, ant 
1950 FC 21 (38) = 1949 FCR 441. (AIR 
1947 Bom 217, Reversed.) 

(13) Where no notice under Sec. 176 
Is given, the sale is Invalid and cannot 
be upheld. AIR 1950 FC 21 (28) » 
1949 FCR 441 ** AIR 1966 All 134 * 
1965 All LJ 919. (Pawnee Bank auth- 
orised to sell securities pledged with it 
in case credit balance of pawnor fell 
below margin — Sale of seciirltles 
without reasonable notice Is not bind- 
ing on pawnor.) 

(14) If the goods are sold by the paw- 
nee without a notice, they will be 
deemed to have been converted and 
an action for conversion of the same 
would He against the pawnee. AIR 
1958 Punj 222 (227) - ILR (1958) Punj 
1178 •• 1948 Bur LR (HC) 830 (838, 839) 
(DB). (Pledgor is entitled to his pro- 
perty back or its full value minus the 
debt and the extraordinary expenses 
Incurred by the pledgee for their pre- 
servation.) 

(15) Deposit of jewels as collateral 
security for pronotes — Sale of jewels 
without proper notice — Suit on pro- 
notes — Deduction of value of jewels 
on date of suit can be claimed. AIR 
1933 Rang 76 (79) (DB). 


(16) Notice under Section 176 cannot 

be Implied. AIR 1966 AH 134 (135) « 

1965 All LJ 919. 

(17) A notice which makes a demand 

for payment of the amoimt for which 
the goods are pledged and in default 
Informs the plexor that the pledgee 
would sell the goods is not rendered in- 
valid by reason of the fact that it 
refers to another debt and demands 
payment thereof. AIR 1960 Punj 96 
(101, 102) - ILR (1969) Punj 1990 

(DB). 

(18) Sale taking place about seven 

months after date of notice. No 
ence can be drawn that notice should 
be taken to have been withdrawn. 
AIR 1960 Punj 98 (108, 104) = ILB 

(1950) Pimj 1990 (DB). 

5. Para. (2).— (1) The words *'su^ 

sale” in the last para, of Section Hp 
are significant and mean that no Ua^ 
Uty can be fastened on the pawnor fw 
loss if any, if the pawnee does not 
exercise his right of sale according to 
Section 176. AIR 1956 Madh B 74 (75). 

(2) Under Section 176, the pawnee 
has been given a right to sell the goods 
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177. Defaulting pawnor’s right to redeem.— -S' a time Is stipulated for the pay- 
ment of the debt, or performance of the promise, for which the pledge is made, and 
the pawnor makes default in payment of the debt or performance of the promise 
at the stipulated time, he may redeem the goods pledged at any subsequent time 
before the actual sale of them;* but he must, in that case, pay, in addition, any 
expenses which have arisen from his default 

[*] For Limitatioa, see the Indian Limitation Act, 1963 (36 of 1963), Sch. Art 70. 


Section 176 — Note 5 (contd.) 
pledged after giving a reasonable notice 
to the pawnor. But in case he does 
not himself sell the property but al- 
lows his creditor to sell it and if any 
loss is sustained the pawnor will not 
be held liable to pay the balance. AIK 
1956 Madh B 74 (75). 

(3) Goods of defendant company 
taken possession of by Bank allowing 
overdraft to defendant £ind sold — 
Proceeds of sale of goods being less 
than the amount due : Held, that the 
company was still liable to pay the 
balance. 1902 Pun Re No. 57. p. 209 
(217) (DB). 

6. Limitation. — (1) The period of 

limitation for a suit for the recovery 
of money secured by a pledge Is three 
years from the date of the loan under 
Article 57. (1906) 30 Bom 218 (219) 

(DB) ** 1881 Ptin Re (Civ) No. 116, 
page 269 (274) (FB). 

(2) In a suit on pledge Article 57, 
Schedule 11, Limitatioa Act. governs re- 
lief for a personal decree; Article 120 
applies for the sale of pledged goods. 
(1895) 22 Cal 21 (24) (DB) ** (1904) 27 
Mad 520 (530) (FB). 

(3) Pledgee selling pledged property 
without pledgor’s authority — Pledgee 
is guilty of unauthorized conversion — 
Pledgor is entitled to recover dam- 
ages — Stilt to recover damages is 
either governed by Ajrticle 145 or Arti- 
cle 115 of the Limitation Act — 

cle 36 has no application. AIR 1930 
Mad 364 (371) (DB). 

Section 177 — Note 1 


(1) The rights and duties of pledgor 
and pledgee are set out in Sections 176 
and 177 of the Act. The sections are 
design^ to prevent any clog In Um 
way of redemption and parties cani^ 
override these statutory provlstons ^ 
mutual agreement. 1948 Bur LR (HC) 
162 (164). 


(2) The provisions of the section are 

STSa ^ntrlry. iS (1954) 1 Cal 220 
(281) (DB). 

(3) Under the section pawnor has 
been given ti&e right of redeeming the 
goods pledged, after notice and at m 
subsequent time before the act^ sate 
of the goods. If no proper notice Is 
olvan the pawnor cannot exerclae 1^ 
right of redemption. AIR 19BS Pat 

968 1960) (DB). 


(4) As an agreement to keep cer- 
tain margin at a stipulated level in ad- 
vances obtained by a constituent of a 
bank is a “promise” in respect of the 
goods pledged by him, within the 
meaning of Section 176 of the Act and 
“performance of the promise for which 
pledge is made” within the meaning of 
Section 177, application of Section 177 
of the Act is attracted, even in case 
where entire debt is not sought to be 
realized. AIR 1958 Cal 644 (648, 649). 

(5) Sections 176 and 177 apply equally 
to cases where a time for pa 5 Tnent of 
the debt has been fixed in the original 
agreement and also to cases where no 
such time is stipulated. AIR 1958 Cal 
644 (648, 649). 

(6) Suit for redemption by pledgor 

without previous tender of money — 
Pledgee found willing to deliver pro- 
perty without suit — Suit should not 
be dismissed but pledgee should be 
awarded costs — But where it is found 
that tender of money would have been 
useless, say by the pledgee declaring 
bis inability to hand over the property, 
the pledgor need not go through the 
useless ceremony of tender. AIR 1930 
Mad 364 (370. 3711 (DB). 

(7) An action for redemption of a 

pledge on payment of whatever is due 
to the pledgee is maintainable even 
though the amount due Wtis not pre- 
viously tendered or paid. Such a 
conduct on the part of the pawnor may 
result in the payment of costs to the 
pledgee. (1849) 53 Mys HCR 73 (79) 

(DB). 

(8) Where the pledgee sells pledged 
articles, without notice of sale to paw- 
nor, the pledgee being guilty of 
unauthorized conversion, must pay the 
pawnor full value of the articles minus 
debt and also the extraordinary ex- 
penses incurred by him for preserva- 
tion of the articles. 1948 Bur LR (HC) 
830 (638) (DB). 

(9) In case of unauthorised sale by 
pledgee, relief that pledgor can seek is 
to file a suit for redemption by de- 
positing money, treating sale as if it 
bad never taken place, or to ask for 
damages on foot of conversion. Mere 
suit for a declaration Is Incompetent. 
AIR 1960 Andh Pra 273 (282) * 1960 
Andh LT 66 (DB). 

(10) Right to redeem pledge can be 

loet by SLgre^nent. ILR (1953) 6 Raj 

400 (411). 
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®[178. Pledge by mercantile agent. — Where a mercantile agent is, with the 
consent of the owner, in possession of goods or the document of title to goods, any 
pledge made by him, when acting in the ordinary course of business of a mercan> 
tile agent, shall be as valid as if he were expressly authorised by the owner of the 
goods to make the same; provided that the pawnee acts in good faith and has not 
at the time of the pledge notice that the pawnor has not authority to pledge. 

Explanation. — In this section, the expressions “mercantile agent” and “docu- 
ments of title” shall have the meanings assigned to them in the Indian Sale of 
Goods Act, 1930.] 

[®] Sections 178 and 178-A were substituted for the original S. 178, by the 
Contract (Amendment) Act, 1930 (4 of 1930), S. 2. 


Section 177 — Note 1 (contd.) 

(11) A suit for redemption of pledged 
articles is not one for specific perform- 
aiice of contract but for delivery of 
specific goods. AIR 1959 Madh Pra 97 
(99) = 1959 MPLJ 57 (DB). 

(12) A pledge is complete when 
money is advanced to the pawnor and 
the goods pledged are delivered to the 
pawnee and the rights of the parties 
thereafter are governed by Sections 172 
to 181 of Contract Act. AIR 1962 Man! 
1 (2) ** AIR 1959 Madh Pra 97 (99) =» 
1959 MPLJ 57 (DB). 

SECTION 178 — SYNOPSIS 

1. Scope. 

2. ^Consent of the owner.” 

3. Possession. 

4. Goods. 

5. Dociunents of title. 

6. Pledge of documents of title. 

7. “Expressly authorised.” 

8. Proviso. 

1. Scope. — (1) The section has been 

enacted in order to protect those per- 
sons who, in good faith, deal with per- 
sons whom they know to be mercantile 
agents, but the details of whose agency 
they are not and cannot be expected to 
be aware. AIR 1938 Rang 243 (244) = 
39 Cri L Jour 784 ** AIR 1961 Mad 326 
(330) = (1960) 2 Mad LJ 489 (DB). 

(Borrowers dealt with as owner — Sec- 
tion does not apply.) 

(2) Even after the amendment of 
1930, “regarding this section, the old 
rule that a person cannot give another 
a title,” higher than what he himself 
has. and which is subject to certain ex- 
ceptions embodied in Sections 178 and 
178-A continues to apply and the goods 
entrusted for safe custody cannot be 
the subject of valid pledge by the de- 
positee. Section 178, which is confined 
to cases of mercantile agents only, do^ 
not apply to such case. AIR 1942 Mad 
299 (300). 


(3) Section 179 of the Act does not 
limit the scope of Section 178, but 
saves pledge to the extent of the 
pledgor’s interest, notwithstanding the 
presence of invalidating conditions 
under Section 178. AIR 1917 Bom 162 


(153) = 42 Bom 205 (DB). (Case be- 
fore the amendment.) 

2. “Consent of the owner.” — (1) 

It is immaterial in the case of a mer- 
cantile agent how the consent of the 
owner to the agent’s possession was ob- 
tained. Consent, though secured by 
fraud, protects pledgee acting bona fide. 
AIR 1937 Rang 146 (147, 148) = .38 

Cri L Jour 711 AIR 1934 Rang 198 
(199) = 35 Cri L Jour 1375. 

(2) Articles pledged with the pawn 
broker — Contravention of Sections 7 
and 10 of the Madras Pawn Brokers 
Act (1943). The pledge is invalid and 
no relationship of pawner and pawnee 
Is created. Still the pawnee is entitled 
to safe custody of the article and can- 
not be taken away from him otherwise 
than vmder the provision of law. AIR 
1966 Andh Pra 240 (248) » (1965) 1 An 
WR 233. 

3. Possession. — (1) Possession re- 
Quired under the section is similar to 
that which is contemplated in Sec. 108 
of the Act. that is to say, it must be 
juridical possession. AIR 1923 Rang 
227 (229) = 1 Rang 199 (DB) •• AIR 
1931 Lah 526 (526) = 12 Lah 304 » 
32 Cri L Jour 960. 

4 . Goods.— (1) ‘Goods’ hidudw 
share certificates. AIR 1925 Bom M4 
(317, 318) (DB) •• (1910) 12 Bom LR 870 
(878, 879). 

[But see AIR 1917 Cal 399 (401) 

(SB).] 


5. Documents of tltleK— (1) 

eceipt is a document of title to gopg 
dthin Section 178, Contract Act. 

938 PC 52 (54) « 65 Ind App 75 - 

LR (1938) Mad 360 = 32 Sind lA SU 
* AIR 1934 PC 246 (251) = W tod AW 
16 = 58 Mad 181 •• AIR 1965 SC IW 
1959) = (1965) 3 SCR 254 = 68 Bom 
R 61 AIR 1959 Pat 4M («9). 

[See however AIR 1964 Cal 290 (310) 
= 68 Cal WN 410 (DB).] 

6. Pledge of documents of 
1) A pledge by 

tie Is vaUd. AIR 1933 Mad 207 (2111 
= 56 Mad 177 (DB). 

(2) Pledge of a share by 
f the share certificate is v^d. ATO 
M3 Mad 74 (77) = ILR (1943) Mad U6 
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(DB). (Reversing AIR 1941 Mad 394 « 
ILR (1941) Mad 419.) AIR 1965 SO 
1954 (1959) >= (1965) 3 SCR 254 = 68 
Bom LR 61. (Pledge of goods repre- 
sented by railway receipt by trans- 
ferring railway receipt by owner there- 
of is valid.) 


7. **Expressly authorised.” — (1) Sell- 

ing agent pledging cotton and advanc- 
ing money to principal, who knew 
about this practice — Agent becoming 
insolvent — Suit by principal for deli- 
very of cotton — Pledgee held en« 
titled to amount advanced before 
delivering cotton. AIR 1917 Bom 152 
(153) = 42 Bom 205 (DB). 

(2) Bailment for specific purpose — 

Bailee selling unauthorisedly — Bail- 
ment ends and purchaser does not get 
good title. AIR 1922 Mad 44 (46) = 

45 Mad 173 (DB). 

(3) As a mercantile agent commis- 
sion agent is entitled under law to 
pledge the goods entrusted to him for 
sale. 1958-1 Andh WR 36 (38). 


8. Proviso. — (1) Act is done in 
good faith when it is done honestly; 
whether it is done negligently or not 
is immaterial. AIR 1938 Mad 545 (547) 
(DB) *• (1908) 30 All 165 (166, 167) 

(DB). 

(2) Where a person was entnisted 
with a diamond as agent for obtaining 
offers for it, and if any such offer was 
approved by the owner, for selling it, 
and acting contrary to the instructions 
of the owner, the agent pledged it to 
persons who assumed that the agent 
was entitled to do so; Held that 
pledge was valid. (1929) 31 Bom LR 
414 (418). 

(3) Shop-owner’s employee In charge 
of the shop pawning articles in shop 

Pawnee, receiving in good faith, is 

protected by Section 178. AIR 1923 
Rang 227 (230) = 24 Cri L Jour 858 = 
1 Rang 199 (DB). 


(4) Pledge by manager of firm — 
Manager convicted for criminal breach 
of trust — Pledgee acting bona fide — 
Pledge, held, to be valid. AIR 1931 
526 (526, 527) = 12 Lah 304 — 32 Cri 
L Jour 960. 


(5) Pledgee advancing large sum of 

Rs 19.600 — This fact alone wiU not 

establish his bona fides. (1863) 9 Moo 
Ind App 140 (166) (PC). 

(6) Where the pawnee does not act 
in “good faith” within the meaning of 
the proviso and where drcmnstances 
are such as to raise a reasonable pre> 
siunptlon In his mind that the agcmt 
pawning goods was acting Improperly* 
pawnee cannot claim to hold the goods 
liable for a debt contracted by an un- 


authorised agent. 1002 Pun Re No. 199, 
p. 577 (503) (DB). (Case before 1030 
amendment.) 

(7) Pledgee taking goods from agent 
of whom he knows nothing cannot be 
said to have acted bona fide, and if 
such agent has no authority to pledge, 
pledge is invalid AIR 1938 Rang 243 
(244, 245) = 39 Cri L Jour 784. 

(8) Where A and B, not being mer- 
cantile agents within the meaning of 
Section 2 (9), Sale of Goods Act, de- 
posited ornaments with C, who receiv- 
ed them not in good faith, and all of 
them were accused of criminal breach 
of trust but C was acquitted : Held, 
that C was not protected under Sec- 
tion 178, Contract Act, and hence, was 
not entitled to possession of property 
under S. 517, Criminal P. C., although 
the general rule is that on acquittal 
property, in relation to which accused 
is charged, should be returned to him. 
AIR 1937 Sind 33 (35) = 38 Cri L Jour 
382. 

(9) When it is alleged that circum- 
stances exist whereby a transferee has 
obtained a better title to goods or 
documents than the transferor pos- 
sessed, the person or persons relying 
on such transfer should be in a posi- 
tion to prove the circumstances. (1938) 
67 Cal L Jour 276 (276) (DB). 

(10) A, a mercantile agent, pledged 
motor vehicles with B, One of the 
vehicles was left with A for display. 
This vehicle was improperly sold by A 
without B's knowledge. When on A’s 
failure to repay the loan, B demanded 
return of the vehicle, A sent to him a 
vehicle belonging to C which was also 
with him for display. B caused the 
vehicle to be sold in auction and it was 
purchased by D. C filed a suit chal- 
leoging the sale as mala fide and in- 
valid. During the pendency of this suit 
B was informed by C by a letter 
that the vehicle originally pledged 
with him was sold away and that he 
was the owner of the vehicle which 
was sold by B. The suit was settled 
out of Court and the terms of the 
settlement were to annul the sale held 
by public auction under which D be- 
came the purchaser, revive the pledge 
and securi^ and finally in default of 
redemption within a time limit vesting 
the vehicles in B. H^d* that as at the 
time when B was said to have become 
a pledgee once again imder the com- 
promise he bad full notice of C’s title 
by reason of the contents of C*s letter 
he could not invoke the provisions con- 
tained in Sec. 178 for su^alnlng the 
pledge over C’s vehicle and tiiat B was 
guilty of conversion of C’s v^lcle by 
unlawfully effecting sale of it and ap- 
propriating the proceeds thereof. AIR 
1955 Mad 505 (509) (DB). 
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*[178-A. Fledge by person in possession under voidaUe oontract — ^When the 
pawnor has obtained possession of the goods pledged by him under a conizact 
voidable under Section 19 or Section 19-A, but Uie contract has not been rescinded 
at the time of the pledge, the pawnee acquires a good title to the goods, provided 
he acts in good faith and without notice of the pavmor’s defect of tide.] 

["J See Foot-note remade (®) under S. 178, 

179. Pledge where pawnor has only a limited interest — ^Whero a person 
pledges goods in which he has only a limited interest, the pledfie is valid to the 
extent of that interest 


Section 178-A — • Note 1 

(1) Where certain ornaments are 
merely handed over to the accused for 
use and on their being misappropriated 
and pledged, the accused were convict- 
ed : Held, that the ornaments should 
be returned to the owner, that the 
pledgee could not retain them eis the 
owner had been deprived of them by a 
criminal offence, and that the fact that 
the owner delayed to bring proceedings 
could not alter the fact that she was 
deprived of her possession of the orna- 
ments by a criminal offence. Sec- 
tion 178-A was not applicable to such 
a case as there was no contract. AIR 
1035 Rang 205 (206) - 36 Cri L Jour 
1106. 

(2J A person who himself Is a 
pledgee has no title to the property 
pledged with him. And If such a per- 
son pledges the said property his paw- 
nee cannot claim the benefit of Sec. 
178-A. AIR 1962 Mys 48 (51) -« 30 

Mys LJ 982 (DB). 

a Fraudulently taking delivery ol 
$ from railway authorities and 
pledging them to Y •— Y acting to 
good faith paying consideration to 
pledgor — Held, right of railway to re- 
cover goods from Y is not defeated. 
Section 178-A has no application as the 
pledgee did not enter Into transaction 
on representation of the railway. AXR 
1967 All 549 (557) » ILR (1067) 1 All 
398 (DB). 


Section 179 — Note 1 


(1) Section 179 protects the bona 
fide pledgee and not the bU 3 ^. 
(1909) 11 Bom LR 926 (984. 985. 966). 

(2) Section 176 is enabling section 
and must be read with Section 17d. 
AIR 1940 Sind 177 (1-77) (DB). 

(3) A property was pledged befon 
the creation of trust. Alter the trust 
was created the settlor again ptodged 
the same property representing It to be 
unencumbered. It was held that the 
settlor was entitled to compel trustee 
to redeem prior pledge and the subse* 
quent pawnee was entitled to step Itoto 
the settlor’s shoes. AIR 1926 Mad 12(11 
U206) » 42 I^d 466 (DB). 


(4) Where there was a contract oft 
sale of goods on nedlt and the pro- 
perty to goods and right to possesalan 
passi^ to the vendee but the vendor 


retained possession and pledged the 
goods to a third parly without notice 
pf the vendee’s Inter^ in the goods, 
It was held that the pledgee obtained 
no right or interest under Section 179. 
AIR 1929 Cal 497 (506) - 56 Cal 367. 

(5) Where a mortgage of moveable 
property is allowed by the mortgagee 
to remain to possession of tile m o rt- 
gagor as osten^ble owner, and the pro- 
perty is again mortgaged to a third 
party and sold, the first mortgagee 
cannot recover from second mortgagee 
imless he proves that second mortgagee 
had notice of prior mortgage, AIR 
1940 Sind 177 (177, 170) (DB). 


(6) Under a contract entered into be- 
tween A, the pledgor Bank with Bl 
the pledgee B ank , the securities owned 
by A of the face v^ue of Rs. 75,000 
were to be kept by B charged with the 
payment of such amount upto limit 
of Rs. 66,150 as might from time to 
time have been advanced to A under 
an overdraft arrangement. There was 
to be a charge only when there was an 
adverse balance against A. At all 
material times A had not drawn any 
sum from B to pursuance of the agreei 
ment. It was held that If A had as 
a matter of fact operated upon the 
overdraft amoiuit and had drawn any 
sum within the limit stipulated in tlm 
contract, B would have an interest 
within the meaning of Section 179 pro 
tanto to those securities. But so long 
as there was no overdraft. B bad no 
such interest as it could to Its turn 
pledge or sub-pledge to a third pafW» 
AIR 1956 SC 575 (581, 588) « 1856 S<» 
488 1956 Cri I. lour U16. 


(7) If, the pledgee sub-pledged to 
anotiier the ornaments vriiich tiie pled- 
gor had pledged to him, the pledgee 
haying only a liznlted Interest to them 
the luedge was valid only to the 
tent of the Interest vritom ha hima^ 
possessed In the ornaments. He could 
not give to the sub-pledgee rights sui^ 
rior to those of his own. The on^ 
right he had In tiie omaments was to 
retain them as security for the mtia- 
fa^on of the loan which he bad him- 
self advanced. It this right of his^ca^ 
to an e nd on the satisfaction nu 
debt, the sub-pledgee could not clatm 
a Ht gliAr right slnaply because be Daa 
advanced a larger amount to tha 
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Suits by bailees or boUors against wrong-doers 

180. Suit by bailor or bailee against wrong-doer. — If a third person wrong- 
fully deprives the bailee of the use or possession of the goods bailed, or does them 
any injury, the bailee is entitled to use such remedies as the owner might have 
used in the like case if no bailment had been made; and either the bailor or the 
bailee may bring a suit against a third person for such deprivation or injury. 

181. Apportionment of relief or compensation obtained by such suits. — What- 
ever is obtained by way of relief or compensation in any such suit shall, as between 
die bailor and the bailee, be dealt with according to their respective interests. 


CHAPTER X— AGENCY 
Appointment and authority of agents 

182. “Agent" and “principal” defined. — ^An “agent” is a person employed to 
do any act for another or to represent another in dealings with third persons.* The 


Section 179 — Note 1 (contd.) 
pledgee on the security of the orna- 
ments. Once, therefore, the debt of 
the pledgee was satisfied, the original 
pawnor became entitled to get back 
the orncunents without payment of any 
further amount. The sub-pledgee could 
not fix upon him the liability for the 
larger amount which he had himself 
advanced to the pledgee. AIR 1958 All 
66 (67) (DB) *• AIR 1962 Mys 48 (51) 

39 Mys LJ 982 (DB). 

Section 180 — Note 1 

(1) Either a bailor or bailee of a 
chattel may maintain an action in res- 
pect of it against a wrong-doer; the 
latter, by virtue of possession, the for- 
mer, by virtue of his property. AIR 
1916 Cal 788 (790) = 43 Cal 733 (DB) 
*• AIR 1905 Raj 121 (123) = 1965 Raj 
LW 56. 

(2) Under Section 180 the bailee Is 

entitled to maintain an action against 
a third party who does not claim under 
the bailor. As a bailee, he is not the 
agent of the bailor and can sue and 
claim the full damages for loss due to 
the alleged negligence of the defen- 
dant without prejudice to the rights of 
the bailor to adjust with the bailee 
amount of damages when recovered. 
AIR 1933 Bom 465 (467) = 58 Bom 

189. 

(3) Where a bailee who is in posses- 
sion of goods and who is bound to de- 
liver them to the owner at his own risk, 
entrusts them to a carrier, it may be 
inferred that the bailee has employed 
ttift carrier on his own account, and 
the bailee may then sue the carrier on 
the contract of employment. AIR 1958 
Cal 730 (733). 

(4) The agent who was entrusted 
with goods for forwarding by boat 
was authorised by the principal to 
effect Insurance in respect of those 
goods. The agent effected insurance and 

[Vol. 6.1 3 A. M. 58 


paid premia thereon and also freight. 
It was held that he was a bailee in 
respect of the goods and was entitled to 
sue the insurance company in his own 
name. AIR 1951 Bom 347 (350). 

(5) Per Majority — A pledge being 

a bailment of goods as security for 
payment of a debt, under Section 180 
the pledgee will have the same reme- 
dies as the owner of the goods would 
have against a third person for de- 
privation of the said goods or injury to 
them. Am 1965 SC 1954 (1960. 1961) 

(1965) 3 SCR 254 = 68 Bom LR 61. 
(A Bank if it be a pledgee though had 
advanced to the owner Rs. 20,000 only 
can maintain a suit against the railway 
or the recovery of the full value 
of the consignments amounting to 
Rs. 35,000). 

(6) Goods fraudulently taken out of 
bailee's possession by person without 
title — Bailee can file suit for recovery 
of goods. AIR 1967 All 549 (557) = 
ILR (1967) 1 All 398 fDB). 

(7) “Wrongfully deprives" — Money 
advanced by Bank to Sugar Company 
— Sugar bags pledged — Sugar bags 
seized under order of State Govern- 
ment issued under Section 3. Essen- 
tial Supplies (Temporary Powers) Act, 
1946 — Sugar bags sold and sale pro- 
ceeds attached by Cane Commissioner 
for arrears of cane cess due from Sugar 
Company — Claim of Bank on sale 
proceeds In respect of its dues — 
Seizure of sugar and its sale being law- 
ful remedy of B ank is only against 
directors of Sugar Company and not 
against State Government t^rou^ 
Cane Commissioner. AIR 1963 Pat 344 
(347. 348) =a 1964 BLJR 309 (DB). 

SECTION 182 — SYNOPSIS 

1. Scope. 

2. Broker. 

t, Del credere agent, 

4i Commlasiott agenkb 
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person for whom such act is done, or who is so represented, is called the “prin. 
cipal’'. 

[®] Cf. The Powers of Attorney Act, 1882 (7 of 1882), Ss. 2 and 3. 


Section 182 — Synopsis (contd.) 

5. Pakka adatia and cutcha adatia. 

6. Manager of joint Hindu family and 

guardian of minor. 

7. Illustrative cases. 

1. Scope. — ( 1 ) Definition of agent 
given in Section 182 is wider than in 
English law. It does not limit the em- 
ployment to one by the principal only. 
AIR 1941 Cal 643 (655) (DB). (Com- 
mon manager appointed under Section 
95, Bengal Tenancy Act, is agent with- 
in the definition.) 

(2) The rule as to agency is expres- 
sed in the maxim qui facit per aliiim, 
facit per se. It is founded on a 
contract either express or implied 
by which one of the parties 
confides to the other the manage- 
ment of some business to be 
transacted in his name or on his ac- 
count and by which the other agrees to 
do the business and render an account 
of it. AIR 1957 Madh Pra 223 (223) = 
ILR (1957) Madh Pra 165. 

(3) It is only when a person acts as 
representative of the other in business 
negotiations, that is to say, in the crea- 
tion, modification or of termination of 
contractual obligations between that 
other and third persons, that he is an 
agent. AIR 1955 Mad 648 (650) (DB). 

(4) Definition of agent given in Sec- 
tion 182 is very wide and embraces a 
servant pure and, simple. AIR 19^ Nag 
254 (255). 

(5) A servant is also a kind of agent. 

Agents are of two kinds, distinguish- 
able as servants and independent con- 
tractors. When the agent is an inde- 
pendent contractor, his employer is not 
in general answerable for the torts 
either of the contractor himself or of 
his servants. But when the agent is a 
servant, his employer will answer for 
all torts committed in the course of the 
employment, whether or not the em- 
ployer has obtained any benefit thereby. 
The distinction between a servant and 
an independent contractor is that the 
former is to obey his employer’s orders 
from time to time and works under the 
supervision and direction of his em- 
ployer, whereas the latter is to exer- 
cise his own discretion as to the mode 
and time of doing work for which he 
has been engaged; he is bound by his 
contract but not by his employer’s 
orders. AIR 1962 Pat 384 (389) 1962 

BLJR 77 (DB). 

(6) The concept of a servant may, 
in a sense, involve an element of agency 
but on that accoimt a servant is not to 
be regarded as an agent and an agent 


^ never a servant. AIR 1967 Mad 143 
(145) = (1966) 2 Mad LJ 473 (DB). 

(7) Use of word “agent” in general 
way, loosely without specifying purpose 
of agency does not help to determine, 
as a matter of fact, whether person is 

Mad L Tim 249 (255) 

(XjB) • 

(8) Person acting voluntarily for 
candidate in election — Consent of 
candidate is necessary — Consent need 
not be express nor is written document 
necessary. AIR 1959 Assam 200 (203) = 
19 Ele LR 175 (DB). 

(9) Unless authority to act is con- 
ferred and accepted, the mere settle- 
ment of the terms of remuneration does 
not constitute a contract of agency. AIR 
1918 Sind 1 (3) = 12 Sind LR 93. 


(10) Whatever might be the words 
used in the pleadings, the relationship 
between the parties is to be determined 
upon the real character of the contract 
between them. AIR 1933 Cal 204 (206) 
(DB). 

[See also 1930 Mad WN 729 (746) 
(DB). (Question of agency is mixed 
question of fact and law.)] 


(11) Even where the word “agent” is 
used, the relationship between the 
parties may be still of two principals 
contracting with each other. The actual 
status of the parties must be deter- 
mined with reference to all the circum- 
stances, and not merely with reference 
to the word used. AIR 1963 Pat 407 
(410, 411) = ILR 40 Pat 950 (DB). 

(12) A bare allegation of agency is 
not sufficient and the specific scope of 
the agent’s power must be proved. 
What is material is whether the inci- 
dence of contract as disclosed by the 
evidence would justify a finding of 
agency. The mere fact that a person 
offers advice or writes letters to an- 
other in matters of business does not 
establish the relationship of agency. 
ILR (1965) 1 Mad 334 (DB). 

(13) The relationship of principal and 
agent is to be determined not by name 
but by conduct of the parties and the 
purport of their dealings. (1965) 35 
Com Cas 706 = 69 Cal WN 369 (376) 
(DB). 


(14) Agency need not be created ex- 
pressly by any written document and 
can be iiiferred from the circumstance 
and the conduct of the parties. AIR 
1931 All 372 (372, 373) (DB) •• AIR 

1957 Madh Pra 114 (118) = ILR (1957) 
Madh Pra 253 (DB) ♦* AIR 1951 Pat 
209 (214) = 29 Pat 581 (DB) ** AIR 
1950 Hyd 52 (53) = ILR (1951) Hyd 
202 (DB) •• 1947 Marwar Ul (Civ) 21 
(22) *• AIR 1960 Bom 548 (550) 62 

Bom LR 304 (DB). 
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Section 182 — Note 1 (contd.) 

(15) The relationship of principal 
and agent may be constituted either 
by express appointment by the princi- 
pal or by implication of law or by sub- 
sequent ratification by the principal of 
the acts done on his behalf. The agent 
within the ambit of his authority 
deputises for his principal. Law does 
not ordinarily require a contract of 
agency to be created in writing. The 
agent carrying out his undertaking 
within the scope of his authority binds 
his principal as the agent's acts are 
deemed to be those of his principal. 
AIR 1962 Punj 56 (58, 59) (DB). 

(16) There may not be an express 
agency proved. Law recognises agency 
by estoppel, that is to say, if a person 
allows another to transact with third 
parties on his behalf and makes them 
believe that that person who is tran- 
sacting with third parties is doing so 
On his behalf then such person who 
allows third parties to believe that a 
person was acting on his behalf will be 
bound by the transactions entered into 
by the ostensible agent. AIR 1952 Hyd 
79 (80) = ILR (1952) Hyd 341 (DB) ** 
AIR 1960 Pat 271 (275, 276) = 1959 
BLJR 769. 

(17) The word ‘agent* does not of 
Itself imply full authority to bind the 
principal, in same way that a partner 
can bind his co-partner. Sections 186 
and 187, Contract Act, show that the 
authority of an agent is to be gathered 
from either “words” or “circumstances” 
and is not implied in the mere fact 
that he is an agent. AIR 1924 Bom 232 
(233) = 48 Bom 20 (DB). 

(18) A person does not become an 
agent on behalf of another merely 
because he gives him advice in matters 
of business. Agency is founded upon 
contract express or implied between 
the parties. (1907) 6 Cal L Jour 580 
(585) (DB). 

(19) Every act of agent in course of 
his employment on behalf of principal 
and within apparent scope of his 
authority binds principal unless agent 
is in fact imauthorised to do that act 
and person dealing with him has notice 
of same. AIR 1914 Cal 687 (690) (DB). 

(20) Agent empowered to pledge his 
principal to one kind of arbitration can 
pledge him to another, if it arises out 
of same transaction. (1910) 34 Bom 13 
(49) •• AIR 1925 Cal 541 (544) (DB). 

(21) The word ‘person’ in Section 
182 includes a joint family — An agent 
appointed by the manager of the family 
Is the agent of the family and not of 
the manager. AIR 1934 All 553 (556) 
(DB). 

(22) Where the term of an agency 
for sale has expired, a subsequent ex- 
ecution thereof by the agent is invalid 
unless the term has been extended. 


AIR 1916 Cal 964 (969) = 43 Cal 833 
(DB). 

(23) The distinction between a ser- 

vant and an agent is that a servant 
acts under the control and supervision 
of the master and is bound to conform 
to all reasonable orders given to him 
in the course of his work, an agent 
though bound to exercise his authority 
in accordance with all lawful instruc- 
tions which may be given to him by 
his principal is not subject to the 
direct control or supervision of the 
principal. AIR 1956 SC 149 (153) = 

1955-2 SCR 1035 = ILR (1956) 1 All 
76 = 1956 Cri L Jour 322 ** AIR 1954 
SC 364 (367) = 1955 SCR 393 ** AIR 
1954 Hyd 156 (158) = ILR (1954) Hyd 
338 (FB) ** AIR 1957 Bom 238 (238). 
(Cattle pound moharrir in service of 
Janapada Sabha remunerated by com- 
mission — Is servant of local authority 
within S. 14 (b-1) of C. P. and Berar 
Panchayats Act and not an agent.) ** 
AIR 1946 Mad 530 (532) = ILR (1947) 
Mad 170 (DB). (The difference be- 

tween the relationship of master and 
servant and that of principal and agent 
is that a principal has the right to 
direct what work the agent has to 
do; but* a master has the further right 
to direct how the work is to be done.) 

(24) An agent is not a servant, but a 
servant is generally for some purposes 
his master’s agent to the extent of the 
agency depending upon the duties or 
position of the servant, and in some 
cases an independent contractor may 
also be an agent. AIR 1965 Madh Pra 
66 (70) = 1965 (1) Cri LJ 301 = (1965) 
MPLJ 179 (DB). 

(25) In order to constitute the rela- 
tion of agency it is essential that goods 
should be sold to customers introduced 
by the agent not on behalf of the agent 
but on behalf of the principal. If the 
goods are sold on behalf of the alleged 
agent and if the alleged agent is to be 
treated as the purchaser he ceases to 
be an agent and becomes a principal. 
AIR 1956 Cal 188 (194) (DB) ** 1955 
Andh WR 83 (86). 

(26) Customer giving bills to bank 
for collection — Relationship is that of 
principal and agent. AIR 1959 Punj 100 
(101, 102) = 60 Pun LR 412. 

(27) Agency is foimded upon a con- 
tract, either express or implied, by 
which one of the parties confides to 
the other management of some busi- 
ness to be transacted in his name or in 
his account, and by which the other 
assumes to do the biislness and to ren- 
der an account of it. ILR (1651) 1 
Cal 82 (85). 

(28) A licensee Is a person to whom 
rights have been given by a license and 
when a person acts as licensee, he 
acts in the exercise of those rights on 
his own account and not as an agent 
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Section 182 — Note 1 (contd*) 
of another. ILR (1951) 1 Cal 420 (424) 
*«= AIR 1963 Pat 216 (217) (DB). 

(29) The essence of agency to sell Is 

delivery of goods to a person, not as 
his own property but as the property 
of his principal and who is therefore 
liable to account for the sale proceeds, 
AIR 1958 Pat 414 (416) = 37 Pat 711 

(DB). 

(30) Goods sent by seller to buyer by 
V. P. P. through Post Office — Post 
Office became agent of the buyer for 
recovery of price. AIR 1959 SC 1394 
(1397) = (1960) 1 SCR 401. (AIR 1957 
Madh B 64, Reversed,) 

(31) There is nothing in law which 
would prevent an agent undertaking to 
be an insurer of goods consigned to his 
care provided that there is considera- 
tion for that insurance and this cor^i- 
deration would have to be something 
outside the terms of employment at the 
ordinary rate. AIR 1930 Rang 332 (2) 
(333) = 32 Cri L Jour 149. 

(32) Insurance Agent collecting pre- 
miums from the insured does not act 
as the agent of the insurance company 
-- This principle, is applicable not only 
to life insurance but other insurance 
also. (1969) 1 Com LJ 153 (Cal). 

(33) An agent is an intermediary who 
has the power to create legal relation- 
ship between the principal and third 
parties. A benamidar is not an agent. 
(1967) 10 Law Rep 756 (763). 


(34) The relationship of an agency 
is contractual relationship. The mere 
fact that a person is employed to do 
an act for another does not make the 
former an agent for the latter. Nor can 
the name which the parties may give 
to a transaction be the sole criterion 
for holding that there is an agency or 
not. AIR 1959 Andh Pra 352 (355) 
= (1959) 1 Andh WR 44 (DB). (Reversed 
on another point in AIR 1965 SC 1773.) 


(35) The word ‘Dalai’ in Gujarati 
meant a broker or agent and when the 
agreement in terms said that the appli- 
cants were appointed Dalals for sale of 
cloth manufactured by the company, it 
was impossible to hold that the appli- 
cants were not brokers or agents ap- 
pointed by the company but were em- 
ployees of the company. (1967) 1 Comp. 
LJ 92 == 8 Guj LR 345. 


(36) A servant acts under the 
control and supervision of his master 
and is bound to conform to all reason- 
able orders given to him in the course ol 
his work. An independent contractor is 
entirely independent of any control ana 
merely imdertakes to produce a speci- 
fied result employing his own 
to nroduce that result. Agent is not 
sSbfect to direct control of 1^ 

In execution of master s mstmctioM. 
Agent Is not servant. Servant is for 


some purposes his master's agent. Inde- 
I>endent contractor in some cases may 
also be an agent. AIR 1965 Madh Pra 
66 = 1965 (1) Cri U 301 = 1965 MPU 
179 (DB). 

(37) The relationship of principal and 
agent may be constituted — (a) by 
express appointment by the principal, 
or by a person duly authorised by the 
principal to make such appointment] 
(b) by implication of law, from the 
conduct or situation of the parties or 
from the necessity of the case, or (c) 
by subsequent ratification by the prin- 
cipal of acts done on his behalf. 

There is nothing in the West Bengal 
Cement Control Act or in the various 
Orders promulgated under the Act 
which make a stockist of cement an 
agent of Government. All that the Act 
and the orders effect is to bring the 
stockists under the control and super- 
vision of Government. AIR 1963 Cal 
79 (81, 82. 83, 84) = 66 Cal WN 881. 

(38) According to the definition Jn 
Section 182 an agent never acts on his 
own behalf but always on behalf of 
another. He either represents his pri^ 
cipal in any transaction or dealing with 
a third person, or performs any act for 
the principal. In either case, the act of 
the agent will be deemed in law to 
not his own but of the principal. The 
crucial test of the status of an agert 
is that his acts bind the principal. AIK 
1967 All 308 (311) (DB). 

(39) There is a distinction between a 
person employed to do an act for an- 
other and a person who does an act « 
the bidding of another. In the first plaw 
the act done is not that of the 
employed but of him who employs him. 
In the second, the act is t^^t ^f W 
person himself. Again, in the mw 
case, the person employed is an ^ent 
of the employer; in the 

merely acts at the request of anotoer. 
Then again in the case, 

S. 222 the person is entitled to be m 

demnified against the ^-er- 

all lawful acts done by him in tj'® ®*^g 
cise of his authority as an agent; in ^ 
latter, he is entitled to be inden^^ 
only if there is a contract of inden^g 
to this effect. AIR 1967 AU 308 (312) 

(DB). 

(40) In determining _legal nature^ 
relationship between the all^^ 
cipal and agent the use or 

the word ‘agent’ is not conclu^^ The 

Court must examine the Jf^e 

the agreement and the ha- 

ings between the partto and 

Sde whether it ® 1967 

ship of agency under the law. AIK ivoi 

AU 308 (310) (DB). 

(41) An agent In law may 
general or special. A g^e^al agent hg 
iutiiority to act for his Princ^P" J? 
aU matters, or in all matters concern- 
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Section 182 — Note 1 (contd.) 
ing a particular trade or business or 
ot a particular nature; or to do some 
act in the ordinary course in his trade, 
profession or business as an agent, on 
behalf of his principal. On the other 
hand a special agent has only autho- 
rity to do some particular act or re- 
present his principal in some particular 
transaction. AIR 1962 Punj 325 (330, 
331) = 1962 (2) Cri LJ 92 — ILR (1962) 

2 Punj 201 (SB). 

(42) Assessee a resident of Hyderabad 

State appointed agent of a non-resident 
company of Bombay — Assessee also 
advancing money to the company for 
purchases of goods in Hyderabad - In- 
terest paid on advances — Payment of 
interest does not derogate from asses- 
see’s character as agent. AIR 1960 Andh 
Pra 502 (505. 506) = (1960) 11 STC 

705 (DB). 

(43) Government of India appointing 

defendant as agent for purchasing 
paddy and not for milling the paddy — 
Defendant to have full responsibility 
for milling of such paddy — Defen- 
dant is not agent of Government for 
purpose of milling but is only contrac- 
tor Contract between defendant and 

millowner cannot be deemed to have 
been entered as an agent of the Gov- 
ernment of India. AIR 1960 Pat 19 (25) 
= 1959 BLJR 527 (DB). . 

(44) It is true that in commercial 
usage, especially in modern contracts, 
the expression ‘agent’ or ‘agency has 
acquired an extended meaning: often 
the so-called agent is merely a buyer 
who has been given favourable terms 
in a particular area to sell the manu- 
facturer’s or supplier's goods. The use 
of the expression 'agency in an agree- 
ment has therefore no special import- 
ance. (1962) 13 STC 292 (SC). 

(45) Food Procurement Order and 
Notifications made thereunder — Mill 
owners appointed as licencees to buy and 
sell paddy and rice at rates f^ed by 
Government — If agents of Govern- 
ment. AIR 1959 Andh ^4%, 

358) = (1959) 1 Andh WR 44 (DBK 
(Reversed on another point in AIR 
1965 SC 1773.) 

f46) The agent’s custody can be con- 
structive. When under his instructioi^, 
the goods are despatched to his sub- 
agents and the latter is having custody 
thereof that would be deemed to be the 
custody of the principal. AIR 1961 
AnSi Pra 143 (152) = (I960) 2 Andh 
•WTR 115 (DB). 

(47) Defendant No. 1 as agent of 
plaintiff requesting defendant 2 to 
arrange for re-shipment of goods from 
Rangoon to Calcutta — Defendant 2 
ag"^iSg with plaintiff - Privity of 
contract held established between plain- 
tiff and defendant 2 — Defendant 1 not 
Uable tor negligence of defendant 2. 


AIR 1963 Cal 163 (169, 170) = 1903 
Cal LJ 43. 

2. Broker. — (1) A broker is the 
agent of the pierson for whom he acts. 
He is not entrusted with the custody 
and the apparent ownership of the 
goods, but he is to effect business on 
commission. AIR 1917 All 468 (468) = 
39 All 81 IDB) •• AIR 1954 Nag 148 
(150) = ILR (1954) Nag 355 (DB). 

(2) Broker is the agent of party who 
first employs him. To make him agent 
of the other party there must be some 
words or conduct by which authoriza- 
tion to act on behalf of the party is ex- 
pressed or is to be positively inferred. 
(1910) 8 Ind Cas 601 (603) (Low Bur). 

(3) A broker is the agent, primarily 

and for some purposes, of the party by 
whom he was originally employed. He 
is also generally the agent of each of 
the two parties for whom he negotiates. 
But if he departs from the business of 
mere negotiation and making himself 
the agent of his undisclosed principal to 
sell or buy, enters into a contract of 
sale or purchase, he would be liable. 
AIR 1916 Cal 548 (550. 551) * 42 Cal 

1050 (DB). 

(4) The broker’s duty is simply to 
bring the parties together, to arrange a 
transaction and to get the contract com- 
pleted. The performance of the contract 
is a matter between the promisor and 
promisee. The broker need not look for 
the fulfilment of the contract for earn- 
ing his remuneration. AIR 1935 Pesh 56 
(56. 57) (DB) ** AIR 1930 All 545 (548) 
= 52 All 688 (DB) (1923) 38 Cal L 
Jour 139 (141) *• AIR 1961 Andh Pra 
408 (410. 4111 = 1960 Andh LT 882 (DB). 

(5) Broker can claim commission if he 
brings about sale or even agreement to 
sell. (1921) 60 Ind Cas 727 (728) (Lah). 

(6) To entitle a broker to his com- 
mission, he must prove either that the 
transaction has been completed or that 
if it is not, the non-completion was due 
to default on the part of the principal. 
AIR 1922 Bom 433 (434i ** AIR 1919 
Low Bur 126 (127) = 10 Low Bur Rul 
15. 

(7) The main office of a loan broker 
is to bring the borrower and the lender 
together, and when he has done that he 
has done all that is necessary for him to 
do and earn his commission. There must 
be in the lender the willingness to open 
negotiation upon a reasonable basis. AIR 
1928 Bom 270 (273) = 52 Bom 627. 

(8) In the absence of a contract to 
the contrary brokerage is only payable 
on the completion of a deed of convey- 
ance, it being the broker’s duty to In- 
troduce a person willing and able to 
complete the purchase. AIR 1944 Sind 
168 (169) = ILR (1944) Kar 42 (DB). 

(9) Calcutta jute market — Brokers 
are liable to buyers and sellers in all 
^‘principal contracts” — In the case of 
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Section 182 — Note 2 (contd.) 
breach of contract the broker is entitled 
to go to arbitration under a clause to 
that effect. AIR 1923 Cal 419 (422) = 
50 Cal 12. 

(10) The broker to earn his commis- 
sion on a contract must be the dii .ct 
cause in the chain of causation and not 
a mere preceding link out of many but 
for which the causa causans could not 
become operative. Thus property ob- 
tained by litigation is not property ob- 
tained as fruits of broker’s labours. In 
such a case, broker’s labours or efforts 
are not the efficient cause. The question 
is not one of hardship but of the actual 
terms of the contract of employment 
with the broker. AIR 1956 Cal 232 (234). 

(11) A broker, when once he brings 
two parties together and receives his 
remuneration for it, has nothing more 
to do with the transactions between the 
parties. AIR 1961 Andh Pra 143 (152) = 
(1960) 2 Andh WR 115 (DB). 

3. Del credere agent. — ( 1 ) Del cre- 
dere agent is one who guarantees per- 
formance of contract in consideration of 
extra remuneration. He is also party to 
contract. A dubash is not a del credere 
agent for contracts entered into without 
his intervention. AIR 1926 Mad 544 
(551) == 49 Mad 156 (DB). 

(2) The certified brokers of the Bom- 
bay Native Stock and Share Brokers’ 
Association are del credere agents of 
their constituents. AIR 1922 Bom 303 
(315) = 46 Bom 489 (DB). 

(3) A factor, when he sells goods on 
credit (for an additional commission 
called .a del credere commission) and 
guarantees the solvency of the pur- 
chaser is known as a del credere agent. 
AIR 1954 Nag 148 (150) = ILR (1954) 
Nag 355 (DB). 

(4) A delivers goods to B for re-sale 
in U. K. — Price fixed in contract of 
sale — Contract fixing the quality of 
goods on seller — Time made essence of 
the contract — B. held, was not a del 
credere agent of A and the contract was 
one of sale and not of agency. AIR 1967 
SC 181 (183, 184) = (1966) Supp SCR 1. 

(5) Del credere agent arranging for 
purchase of coal from colliery under 
priority certificate obtained in name of 
consumers under Colliery Control Order, 
1945 and charging commission — Not 
“dealers” within Bombay Sale Tax Act 
but only agents. AIR 1961 SC 1106 (1107) 
= (1961) 2 SCR 367. 

(6) Where, by a contract, the defen- 
dants expressly undertook the respon- 
sibility for paying the price of the con- 
signments of coal to be supplied by the 
plaintiff to the buyer, the position of the 
defendants is in the eye of law, not 
that of mere del credere agents, and they 
are liable to the plaintiff for d am ages 
for breach of contract. The circumstance 
that the coal was supplied under the 


provisions of the Colliery Control Order 
1945 will not make any difference be- 
cause those provisions do not override 
the express terms of the contracts The 
liability of the agent is for the full price 
of the goods supplied. AIR 1960 Pat 364 
(366) = I960 BUR 452 (DB). 

(7) Where the purchasers purchase the 
goods from the sole selling agent, get 
the bills from him, the mere fact the 
goods were despatched by the Company 
to the purchasers directly on advice of 
the agent does not make him a del cre- 
dere agent of the Company. 1969 BUR 
680 (DB). 

4. Commission agents. — ( 1 ) A person 
who receives goods from another as a 
commission agent and then sells them 
for him is an agent up to a certain point, 
that is, upto the date of the sale, and 
thereafter may be a debtor pure and 
simple. The test to know the relation is 
this: Has the commission agent, when 
he sells, authority to sell in his own 
name; has he authority in his own right 
to pass a valid title. If he has, then he 
is acting as a principal vis-a-vis the pur- 
chasers and not merely as an agent and, 
therefore, from that point on, he is a 
debtor of his erstwhile principal and not 
merely an agent. Whether this is so or 
not must of course depend upon the 
facts in each particular case. AIR 1938 
Nag 254 (255) ** 1955 Andh WR 83 ( 86). 

(2) Commission agent is not legally 
agent of all persons and firms, whom he 
occasionally transacts business for. 
Agency is only with reference to specific 
sales or purchases made under directions 
of principal. AIR 1918 Sind 1 (3) = 12 
Sind LR 93. 

(3) Per Mahajan J. — Contracts with 
commission agents do not follow a single 
pattern and the preliminary necessity in 
each instance is to ascertain with pre- 
cision what are the express terms of the 
narticular contract under discussion. AIR 
1950 SC 15 (20) =: 1950 SCR 30 » ILR 
(1951) 1 Cal 511. 

(4) When a commission agent agrees 
to obtain for the principal the goods 
which the latter wants, the contract be- 
tween them is not one of sale but of 
agency. AIR 1956 All 710 (713) (DB). 

(5) The fact that arhat or commission 
is entered in the accounts is by itself 
no proof that the plaintiff was only a 
commission agent and not a principal 
for it is possible for a principal to 
charge arhat as well as to account for 
profit and loss. ILR (1954) 4 Raj 346 
(349) (DB). 

5. Pakka adatia and cutcba adatia. 

(1) A pakki adat is a speculative trsm- 
saction and not a wager and a palua 
adatia has a right to be indemnified by 
the seller. AIR 1917 PC 101 (102) == 45 
iBd App 29 = 42 Bom 372 ** AIR 1954 
Sau 99 (102) (DB). (Pakki Adat dealings 
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Section 182 — Note 5 (contd.) 
are legitimate mode of conducting com- 
mercial business.) 

(2) Pakka adatia is something more 
than commission agent and very like 
ordinary del credere agent, receiving 
orders from constituents and placing 
them in open market; but he can allo- 
cate his principal’s contracts to himself 
when it suits him to do so. (1913) 15 
Bom LR 85 (96) •* AIR 1952 Vindh Pra 
51 (56). 

(3) Where there is a contract between 
a pacca arhatiya and a constitutent, 
the Dacca arhatiya is himself responsible 
to his consutuent. The fact that he did 
or did not enter into a contract with a 
third party in pursuance of the order 
of his constituent makes no difference. 
For all practical purposes, the pacr.'> 
arhatiya himself and his constituent 
act as principal parties. A contract be- 
tween a pacca arhatiya on one side and 
his constituent on the other is a contract 
between them as principals and the 
pacca arhatiya does not act. in such 
cases, as an agent of his constituent. 
AIR 1940 All 182 (183) = ILR (1940) All 

136 ** AIR 1940 Lah 195 (196), (The only 

claim of constituent against Dukk:» 
arhatiya is for liquidated sum.) •* AIR 
1937 Lah 581 (585) = ILR (1937) Lah 

683 (DB). 

(4) A pakka adatia can become prin- 
cipal to enforce any contract entrusted 
to him as agent by his original princi- 
pal against that principal. AIR 1919 Bom 

137 (137). 

(5) Pakka adatia enters into contracts 
under instructions from his employer, 
principal. But constituent is not concern- 
ed with method in which his instruc- 
tions are carried out. So it is open to 
constituents to set up plea of wagering 
contracts. (1913) 37 Bom 347 (350). 

(6) In pakka adatia agency cases, place 
of payment is primarily place where 
constituent resides. but payment may 
be made in any other place if consti- 
tuent so chooses. Mere fact that princi- 
pal has to bear charges on account of 
remittance and exchange does not suffi- 
ciently show that place of payment is 
place whence agent remits money. Liabi- 
lity of pakka adatia ceases when hard 
cash has come into his constituent s 
hands. (1909) 33 Bom 364 (368) (DB). 

(7) Rule of English law that payment 
of commission is conclusive proof of 
existence of agency does not equally 
fiDDlv to pakka adatia dealing in Bom- 
bay. (1909) 11 Bom LR 926 (943). 

(8) Even where the contract purports 
to give an agent absolute discretion, 
ixist as pakka adatias in Bombay have 
discretion as to calling for margin, it is 
mcumbent on him to show that circum- 
stances exist for the reasonable exer- 
cise of that discretion. AIR 1927 Bom 
125 (126, 127) (DB). 


(9) When a cutcha adatia enters into 
transaction under instructions from and 
on behalf of his up-country constituent 
with a third party in Bombay, he makes 
privity of contract between the third 
party and the constituent, so that each 
becomes liable to the other, but also he 
renders himself responsible on the con- 
tract to the third party. He does not 
ordinarily communicate the name of 
his constituent to the third party, but 
he informs the constituent of the name 
of the third party. The position, there- 
fore. as between himself and the third 
party is that he is agent for an un- 
named principal with personal liability 
on himself. His remuneration consists 
solely of commission, and he is in no 
way interested in the profits or losses 
made by his constituent pn the contracts 
entered into by him on his constituent's 
behalf. Hence a contract of cutcha ada- 
tia agency is not a wagering contract. 
AIR 1926 PC 119 (120) = 51 Bom 1 =>= 
53 Ind App 241 ** AIR 1940 All 182 (183) 
=* ILR (1940) All 136 •* AIR 1954 All 
789 (794) (DB). 

(10) A kutcha Arhatia acts as an 
agent on behalf of his constituent and 
never acts as a principal to him. Al- 
though the kutcha Arhatia may not 
communicate the name of his consti- 
tuent to the third party, he informs the 
constituent of the name of the third 
party. In the case of a pucca Arhatia, 
the agent makes himself liable upon the 
contract not only to the third party, but 
also to his constituent and he does not 
inform his constituent as to the person 
with whom he has entered into a con- 
tract on his behalf. AIR 1950 All 352 
(355). 

(11) There is a marked distinction be- 
tween a Kutcha and a Pakka Arhatia. 
The position of a Kutcha Arhatia is that 
he acts as an agent with personal 
liability on himself, so far as the third 
party is concerned. His remuneration 
consists solely of his commission and is 
in no way interested in the profit or loss 
made by his constituent. In the case of 
a Pakka Arhatia he is generally himself 
responsibile to his constituent and he 
may act as a principal. ILR (1961) 11 
Kaj 390 (DB). 

(12) (Per Lokur J.) — A pakka adatia 
is an agent of his constituent only up to 
a certain point only for the purposes of 
ascertaining 2 md giving a correct quota- 
tion of the price. But thereafter when 
the transaction takes place, he ceases to 
be an agent and assumes towards his 
constituent the character of a principal, 
and the transaction must be regarded as 
a contract between principal and prin- 
cipal. AIR 1947 Bom 343 (345) = ILR 
(1947) Bom 28 (FB). 

(13) Pakka adatia is a person who has 
been entrusted with the goods of his 
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principal to dispose of to the best ad- 
vantage. He has a general power to deal 
with them without reference to his prin- 
cipal. AIR 1956 Hyd 180 (185) = ILR 
(1956) Hyd 191 = 1956 Cri L Jour 1320. 

(14) Where the constituent in the case 
of the pucca adatia has no voice in the 
action of the third party and the consti- 
tuent has only to look to the pucca ada- 
tia for the performance of the contract 
and is liable to the pucca adatia alone 
the employment of the pucca adatia by 
the constituent is not merely collater^ 
to the main purpose of effecting the 
transaction. The pucca adatia has an in- 
terest larger than that of an agent and 
he cannot claim commission and indem- 
nity from the constituent on the ground 
of his claim being collateral to the void 
agreement with the third party. AIR 
1951 Kutch 50 (51). 

(15) A pukka adatia unlike a kutchha 
adatia acts as a principal in relation 
both to his constituent and to the oppo- 
site party with whom he deals on the 
instructions of his constituent. He is 
very like an ordinary “del credere” 
agent, but he is that and more. A pukka 
adatiya has a certain amount of discre- 
tion left to him in carrying through the 
transactions and in acting in a manner 
so as to minimise the liability for loss. 
He has a rght in exercise of his discre- 
tion to keep a contract outstanding till 
due date or to cover it with a cross con- 
tract. When he receives a second order 
from the constituent to enter into a cross 
contract to cover his first order, he is 
not bound to carry out the second order 
and what he is bound to do is to inform 
the constituent so that he may put 
through his order through some other 
pakka adatia. AIR 1948 Nag 173 (175, 
176) = ILR (1948) Nag 409 (DB). 

[See however AIR 1956 Nag 164 (166) 
= ILR (1955) Nag 1095 (DB). (It can- 
not be said that a pakka adatia is in 
every circumstance free to disregard the 
second order of up-country constituent 
by covering up his first order.)] 

(16) The relationship between a pakka 
adatia and his constituent is not always 
that of a seller and a buyer and at cer- 
tain stages it is that of a principal and 
an agent. 

Held, that the admission of the plahx- 
tiff that it agreed to do bxisiness of pur- 
chase and sale of yam on payment of 
adat and dalali clearly imported the ad- 
mission that the relationship between 
the two was of principal and agent. 
The purchase made by the plaintiff for 
the defendant must prima facie be re- 
garded to have been made by it in its 
capacity as the defendant’s agent. AIR 
1966 Nag 164 (167) *= ILR (1955) Nag 
1095 (DB). 


A the words Pucca 

Arhatia by the principsj is not eno ugh 

to inf^ that the agent entered into a 
transaction as principal and not as 
of the principal. AIR i960 Ra5 
296 (300) = ILR (1960) 10 Raj 412. ^ 

6. Manager of Joint Hindu family and 
^ardian of minor.— ( 1 ) The manag- 
mg member of a Hindu family is not 
an agent of the other members of the 
family. (1900) 22 All 307 (317, 320) (DB) 

(553) = 30 ind Aot 

(2) The guardian of a minor cannot 
be treated as the agent of the minor. 
(1896) 20 Bom 61 (75) (DB). 

7. Illustrative cases. — ( 1 ) Railway 

company undertaking to carry goods 
from a station of its own Railway to a 
Ration on another railway — Contract 
is with former company which receives 
goods for whole distance; latter is o^y 
its agent. AIR 1939 All 649 (654). 

(2) Perishable goods — Power of Rail- 
ways to sell — Railway company are 
agents to carry, and not to sell — To 
give them a right to sell, circumstances 
must exist to put them in the position 
of agents of necessity for the ov-mer — 
Notice to consignor or consignee before 
sale is essential. AIR 1963 Orissa 17 (18) 
“ (1962) 4 Orissa JD 284. 


(3) Under an arrangement between 
The East Bengal Railway and the East 
Indian Railway, one Railway acted as 
agent in entering into the contract of 
carriage of goods and so the act of the 
one is binding on the other. ILR (1959) 
1 Cal 450 (454). 

(4) A person employed to sell unre- 

deemed articles from a pawn shop on 
behalf of his employer is an agent ^th- 
in the meaning of Section 182, although 
he is a servant or a shop assistant. AIR 
1938 Rang 243 (244) » 39 Cii L Jour 

784. 

(5) A suit for account lies against a 
servant on a fixed salary but the nature 
of whose employment is that of an agent. 
AIR 1930 Sind 142 (143). 

(6) Person authorised to purchase 
goods hold them and resell them — 
tract held to be one of agency with right 
of indemnity. AIR 1923 Lah 473 (474) 
(DB). 

(7) When a person imdertook, on be- 
half of co-shares of land, to make an ap- 
plication under Section 6 of Act 11 of 
1859, he became the agent of the c^ 
sharers for that purpose. Absence ot 
any consideration woidd not take away 
^om birn that character. (1878) 3 Cal 
300 (304) (DB). 

(8) Plaintiffs, deshmukhs of village 
entitled to fees and employments from 
revenues — Defendants, gumastas, ap- 
pointed by Peshwas, making collectioM 
for plaintiff — Held, that defendants 
were to be regarded as agents for toe 
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plaintiff, and the mere fact that they 
were not appointed by the plaintiff and 
were not removable by him did not pre- 
vent their being his agents. AIR 1939 
Bom 126 (127, 128) = ILR (1939) Bom 

154 (DB). 

(9) Where there is authority to send 
title deeds by post, the post office is the 
agent of the addressee; if there is no 
authority, the post office will be the 
agent of the sender. AIR 1937 Bom 39 
(41) = ILR (1937) Bom 763. 


(10) Contract to deliver money by 
particular date — Money sent by money 
order two days before due date — Non- 
receipt of money by due date — Post 
Office is agent of sender and not of re- 
ceiver — Held there was breach of con- 
tract. AIR 1969 Punj 340 (341, 342). 


(11) Memorandum of appeal sent 
through post reaching Appellate Tribu- 
nal one day late — Appeal is time barred 
— Post office is not agent of Appellate 
Trlbimal. AIR 1959 Mad 386 (387) = 
(1959) 1 Mad LJ 287. 

(12) Compromise decree directing 
lesser payment into Court within stipu- 
lated time in full satisfaction — In 
case of default decree for full amount 
to be executed — J. D. sending amount 
by money order within time — Receipt 
by Court after stipulated time — Con- 
dition in decree held not satisfied — 
Post Office not agent of payee. AIR 
1960 All 747 (748) = 1960 All LJ 522. 


(13) Provident f\ind money sent by a 
railway company by money order to its 
servant can be attached by the jud^ 
ment-creditor of the servant. The post 
office is the agent of the addressee. 

AIR 1916 All 336 (336). 

(14) Plaintiff’s contract to supply 
goods to defendant — Indent request- 
ing defendant to purchase goods on 
plaintiff's account and risk same on 
conditions stated, created agency. AIR 
1927 Cal 668 (672) = 54 Cal 549. 

(15) If a married couple live together 

and husband acts alone iri dealing with 
joint property, he is held to ^ 

wife’s agent in respect of her interest 
as well as his own. But Preemption 
is rebuttable. (1911) 10 Ind Cas 919 
(920) (Low Bur). 

(16) Where after the dissolution of 
partnership, an agreement was enter^ 
into between the partners to the eff^ 
that two of them were to collect tne 

outstandings of the 

trustees, and to deposit the 

a bank after paying the partn^^ 

Uabillties and that all the p^nere 

should share the balance 

one of the partners sued for the rei^ 

tion of accosts of the 

under the agreement — that tne 

agreement created a 

relationship of prlncl]^ 

tween the parties, quite apart from tnai 


of the original agreement of partner- 
ship that had been dissolved. AIR 1931 
Lah 300 (301) (DB). 

(17) It is within the authority of a 
manager of a mine to enter into a con- 
tract binding on the owner. AIR 1938 
Cal ‘343* (346). 

(18) B, not a producer himself, enter- 
ed into a contract with A for supply 
of goods on certain commission — Held, 
that the relationship was not one of 
principal and agent and the mere men- 
tion of commission is not inconsistent 
with such relationship as between 
principals. AIR 1921 PC 129 (130) = 5 
Rang 1. 

(19) Honorary treasurer of a sub- 

scription committee is not its agent. 
AIR 1914 All 22 (23) 36 All 268 

(DB). 

(20) A sub-contract was entered into 
by a contractor undertaking some 
building work of a railway company 
with another contractor on certain per- 
centage basis. The sub-contractor sued 
the railway contractor for rendition of 
accounts — Held, that under the cir- 
cumstances a suit for rendition of ac- 
counts could not lie, as there was no 
relationship of principal and agent be- 
tween the two contractors for realising 
money from the railway company. 
AIR 1930 Lah 1062 (1063). 

(21) The relationship between a con- 
tractor and his sub-contractor cannot 
be deemed to be that of principal and 
agent. AIR 1959 Punj 92 (94, 95) = 
60 Pun LR 444 (DB). 

(22) A person contracting to purchase 
property and promising damages on de- 
fault is not agent. AIR 1919 Mad 411 
(412) (DB). 

(23) Where person appoints one 
branch of bank as agent for him, all 
other branches do not become agents of 
the person for purposes of carrying 
out instructions in respect of that 
agency. AIR 1927 Lah 562 (564) (DB). 

(24) A barrister is not technically his 

client’s agent, but the contract between 
an advocate, A. S., and his client is 
governed by general rules of contract 
under Contract Act. He is a special 
kind of agent selected out of special 
class for whom agency contract is re- 
served by law, but nevertheless gov- 
erned by law relating to agency. AIR 
1934 Bom 299 (301) = 58 Bom 597 

(DB). 

(25) As between the sender and the 
addressee it is the request of the ad- 
dressee that a cheque be sent by post 
that makes the post office the agent of 
the addressee. AIR 1954 SC 429 (435) ** 
AIR 1952 Bom 306 (309) = ILR (1953) 
Bom 81. (Where the post office Is not 
nominated as agent of the receiver then 
by posting the letter the sender con- 
stitutes the post office his agent.) ** 
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Section 182 — Note 7 (contd.) 

AIR 1959 SC 1070 (1072, 1073) = (19591 
Supp (2) SCR 868. 

(26) Buyers in British India sending 
sale proceeds through negotiable in- 
struments by post, on request of asses- 
see trading in Native State — Post 
oilice acts as agent of assessee and ne- 
gotiable instruments when posted are 
deemed to have been received by as- 
sessee in British India. (1965) 1 ITJ 884 
= ILR (1965) Guj 215. 

(27) Assessee at Baroda entering into 
agreement with Government of India 
at Delhi in 1942 to supply goods — Pay- 
ment to be made by cheque — Held 
there was impliedly request by asses- 
see to send cheque by post at Delhi — 
Post oilice was constituted agent of the 
assessee. AIR 1959 SC 1160 (1165) » 
(I960) 1 SCR 236. 

(28) The post office must be deemed 
to be the agent of the party at whose 
instance or on whose order parcels are 
delivered to it. When goods are deli- 
vered to the post office at a place ac- 
cording to the specific directions of 
the buyer it must be held that the post 
office is acting as the buyer’s agent in 
collecting the value of the parcels. 
AIR 1957 Madh B 64 (66) = ILR (1956) 
Madh B 160 (DB). 

(29) It is true that, for purposes of 
delivering postal articles or receiving 
money payable therefor the post office 
may be the agent of the sender or the 
addressee but that is not the same 
thing as saying that, there is, in such 
cases, a contract between the sender 
and the Post Office. 1969 MPWR 100 
(102) = 1969 MPLJ 184. 

(30) When a person sends V. P. Par- 
cel to another through Post Office and 
the Parcel is delivered to the ^dres- 
see who pays the value of the par- 
cel to the post office, the post office 
receives the money as agent of the 
sender. If the post office fails to re- 
cover the price from the addressee and 
delivers the goods, it is liable in dam- 
ages to the sender. AIR 1960 All 672 
(681, 682). 

(31) Where the sales were sales to 
export licence-holders in India and 
not to overseas buyers direct as the 
sellers were obliged to follow the pro- 
cedure as under the Cotton Textile 
(Export Control) Order, it was held 
that even though this was the only 
way in which an export could be 
effected that would not make the ex- 
porter the agent of the seller because 
by the very act of purchase the ex- 
porter became a principal and bought 
as such. AIR 1958 SC 1002 (1005). 

(32) Improvement scheme — Agree- 
ment between Government and Delhi 
Improvement Trust under which Gov- 
ernment land was placed at disposal 


of Trust on certain terms and condi- 
tions — Trust constructing market on 
such land with Government funds ad- 
vanced by way of loan — Trust held 
was constituted statutory agent of 
Government. AIR 1957 SC 344 (349, 
350) » 1957 SCR 1 => ILR (1957) PunJ 
850. 

(33) Solicitors are not, in the absence 

of specific authority, agents of their 
clients to conclude a contract for them. 
AIR 1952 Nag 220 (225) = ILR (1949) 

Nag 581 (DB). 

(34) Relationship between a proxy 

and a share-holder is that of agent and 
principal. AIR 1953 Mad 520 (527) = 

ILR (1953) Mad 966 (DB). 

(35) The position of an auctioneer is 
that of an agent of the vendor and lui' 
til the bid is knocked down, there is no 
concluded contract in favour of the 
bidder. AIR 1951 Mad 322 (324). 

(36) The Official Receiver is not an 
agent of the insolvent when he gives 
an acknowledgment of the insolvent's 
liability. Whereas in the case of a 
principal he is the dominating per- 
sonality under whose directions and 
within the four corners of the auth- 
ority given by him to his agent the 
latter has to act, in the case of an in- 
solvent he in no way resembles the 
principal. AIR 1957 Mad 1 (3) = ILR 
(1957) Mad 344 (DB). (AIR 1933 Bom 
91, Dissented from.) 

(37) A managing director is not a 
clerk or a servant of the company. He 
is an agent of the company for carry- 
ing on its business. AIR 1951 Punj 
99 (101). 

(38) A director of a company is not 
necessarily the agent of the company 
or its shareholders. If, therefore, a 
director wanted to set up the case that 
he had acted in certain transaction not 
in his personal capacity but as agent 
he ought to raise the plea specifically 
in his written statement. In absent 
of such a specific plea he must be held 
to have taken the liability on himself 
personally and a suit against him alone 
is not barred by Sections 230 and 2» 
of the Contract Act. AIR 1959 All 29 
(31) (DB). 

(39) Directors and managmg agents 
— Contract by — Governed by law of 
principal and agent — Contract bin« 
the principal Company — Directors are 
in the eye of law, the agents of the 
company for which they act — Relj^ 
tionship between the two is generalJJ 
that of the principal and the agent. 
(1963) 2 Andh WR 112. 

(40) Promoter of Company is lurt an 
agent because there is no principal. 
AIR 1969 Mad 462 (469). 

(41) Where a hypothecation deed 
shows that certain shares of a BaM 
and the right to the dividends on the 


[The Indian] Contract Act, 1872 


[S 182 N 7] 923 


Section 182 — Note 7 (contd.) 
same were all charged for the amount 
borrowed, and it was further stipulated 
that as long as the debt was in exist- 
ence the creditor was authorised to re- 
ceive directly from the Bank any divi- 
dend declared and appropriate the 
same towards interests, these words 
clearly create an agency in favour of 
the creditor. AIR 1957 Trav-Co 174 
(175). 

(41-A) Land Acquisition Officer and 
State Government — Relation between 
— Principal and Agent compared. 
AIR 1970 Mys 89 (93) (DB). 

(42) Lease of mine to lessee — Mine 
sublet by lessee — Sub-lessee operating 
mine during existence of injunction 
against lessee — Sub-lessee not party 
to suit — Construction of agreement of 
sub-lease — Held, sub-lessee not being 
agent of lessee, lessee could not be 
held responsible for disobedience of in- 
junction by his sub-lessee. AIR 1962 
Pat 443 (445) = 1962 BLJR 614 (DB). 

(43) Agent and middleman — Differ- 
ence pointed out — Contract tor pur- 
chase of goods from company — Com- 
pany not having such goods — Com- 
pany subsequently cntracting with firm 
dealing in such goods — Contracts im 
dependent, distinct and different in 
terms, time and price — No direct 
contract or correspondence between 
firm and purchaser — Transaction be- 
tween company and firm only m aia 
and benefit of purchaser — All pay- 
ments for goods made only by pur- 
chaser through company — Contracts 
are not one composite contract 

^ Company is not agent but only 
middleman. AIR 1969 Cal 496 (516) 

(DB). 

(44) Assessee selling goods supplied 
by Government organisation — Usir^ 
latter’s cash memo and remittii^ sale 
price at intervals — Commission in- 
cluding house rent and light charges 

Held, assessee was carrying on bi^i- 

ness of the organisation and w^ 
dealer — His position was that of an 
ordinary agent or an employee of thq 
prScipal who was paid on commission 
baSs.^ILR (1962) Cut 51 (DB). 

(45) Contract for supply of mate- 
rials and execution of work vnth Gov- 
ernment — Risk in transport borne by 
contractor till delivery of materials at 
work site — Insurance in joint n^es 
of contractor and Government 

tract held not of agency. ILR (1961) 
Cut 709 (DB). 

(46) Person purchasing castor seeds 
In Hyderabad State areas for comply 
in Bombay — Person is dealer within 
Section 18, Hyderabad General Sales 

Act (14 of 1950) — Authority to 

principal not 


necessary to constitute agency. (1962) 
13 STC 393 (SC). 

(47) Licensee under Section 3, Im- 
ports (Control) Order. 1955 issuing 
letter of authority to a person to im- 
port the goods — Transaction treated 
by parties as sale — Holder of letter 
of authority importing the goods and 
selling to licensee cannot be treated as 
an agent of licensee — Transaction is 
a sale. AIR 1964 Mad 162 (165, 166) = 
(1964) 2 Mad LJ 84 (DB). 

(48) Bank of Madras transferring 
customer’s amount upon customer’s 
instructions, standing in his name at 
Bank’s head office at London, to Kara- 
chi Branch — Bank’s agency comes to 
an end as soon as amount is 
transferred — It is not under obligation 
to repatriate the amount from Karachi 
to Madras. AIR 1965 Mad 266 (274) = 
(1965) 2 Com LJ 37. 

(49) Contract granting sole right of 
distribution of film between producers 
and distributors created relationship 
of principal and agent. AIR 1959 
Madh Pra 309 (312) = 1960 MPLJ 725. 

(50) Agreement between retailer and 
Government for distribution of food 
through fair price shop — Retailer can- 
not be regarded as agent of Government. 
AIR 1967 Cal 568 (579) = 1967 Cri LJ 
1599 (FB). 

(51) Right of audience before a tribu- 
nal — Right can be delegated to an 
agent. AIR 1967 Bom 521 (5261 = 1968 
Lab IC 251 = 69 Bom LR 273 (DB). 

(52) Contract of service by P with X 
company — X was being managed by 
Y company under managing agency 
agreement — Termination of service of 
P by Z, who was director of X company 
and managing-director of X Held, 
could not be made liable either in tort 
for procuring breach of contract with 
managed company, his position in rela- 
tion to managed company being that of 
an agent or for breach of contract, by 
terminating service of P. 1968 MPLJ 846 

1969 Jab LJ 37. 

(53) Even an agent can become a pur- 
chaser when an agent pays the price to 
the principal on his own responsibility. 
AIR 1967 SC 181 (185) « (1966) Supp 
SCR 1. ((1871) 6 Ch A 397 and (1932) 1 
KB 710 and (1879) 10 Ch D 566, Foil.) 

(54) Insurance companies employ 
different classes of agents, but neverthe- 
less each of them can act for the com- 
pany without having to derive authority 
by delegation. Where the first premium 
on the policy was collected by A and 
the insurance company itself, had ad- 
dressed A as their agent, the Company 
cannot subsequently contend that A was 
not their ag^t. AIR 1959 Andh Pra 562 
(564) (DB). 
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183. Who may employ agent. — Any person* who is of the age of majority 
according to the law to which he is subject, and who is of soxmd mind, may em- 
ploy an agent. 

["J Cf. S. 11 supra: S. 5 of the Powers of Attorney Act, 1882 (7 of 1882). 

184. Who may be an agent. — As between the principal and third persons, 
any person may become an agent, but no person who is not of the age of Majo- 
rity and of sound mind can become an agent, so as to be responsible to his prin- 
cipal according to the provisions in that behalf herein contained. 

185. Consideration not necessary. — No consideration is necessary to create 
an agency. 


Section 182 — Note 7 (contd.) 

(55) Person merely signing letters pur- 
porting to emanate from Military Secre- 
tary of Ex Ruler “for the Military Secre- 
tary" — Held, he was not acting 
as the agent of the ex-Ruler but was 
performing the ministerial act of sign- 
ing the letters on behalf of the Mili- 
tary Secretary — This could not be said 
to have constituted him an agent. 
AIR 1962 SC 73 (76) = (1962) 1 SCR 
702. 


(56) Dealer appointed as wholesaler 
under Madras Foodgrains (Procurement) 
Order. 1947 — Madras Foodgrains (In- 
tensive Procurement) Order, 1950 — Re- 
lationship between dealer and Gov- 
ernment is that of principal and agent 

- Government is bound to indemnify 
dealer. AIR 1963 Andh Pra 394 (398) = 

1 1962) 2 Andh WR 390. 

(57) A right of a principal to call 
upon his agent to render account is not 
a mere right to sue within the meaning 
of Section 6 (e), T. P. Act but an ac- 
tionable claim which is assignable as* 
such. (1967) 9 Law Rep 400 (407). 

(58) Management of jagir assumed by 
State under statute prior to Constitution 

Statute struck down as unconstitu- 
tional and to have no effect from com- 
mencement of Constitution and jagir re- 
turned — Relationship of principal and 
agent constituted from commencement of 
Constitution till jagir was returned. 
AIR 1961 Raj 143 (145. 146). 


Section 183 — Note 1 


(1) Minor principal is not bound by 
agent's acts unless agent is guardian, 
that too under specified circumstances. 
AIR 1928 Lah 854 (854). 

(2) Such right is subject to certain 
well known exceptions — One such is 
when the Act to be performed is per- 
sonal in character — A person has no 
common law right to appoint a counsel 
as his agent. AIR 1968 All 270 (272) = 
1968 Lab IC 910 = (1969) 2 Lab LJ 607. 


(3) Agent entrusted with power of 
management of property and with direc- 
tion to pay income, after deducting ex- 
penses to principal — Not an agency 
coupled with interest — Principal can 
revoke power of attorney and lease out 
property to third person — Agent 
not claim title by advert pos^on. 
(1968) 15 LR 376 = (1968) 2 Mys LJ 170. 


(4) Who may employ agent — Al- 
though Section 183 prohibits minor from 
appointing agent, it does not prohibit 
guardian of minor from appointing agent 
for minor. AIR 1965 Mys 272 (273) = 
(1964) 2 Mys LJ 352 (DB). 

(5) It is open to a person to employ 
an agent for being represented before a 
tribunal though the procedure governing 
the right of representation before the 
tribunal may deny to a particular agent 
the right of audience. AIR 1967 Bom 521 
(526) = 69 Bom LR 273 (DB). 

■ Section 184 — Note 1 

(1) Minor can be agent of a principal, 
who is competent to contract. AIR 1928 
Lah 854 (854. 855) ♦* AIR 1918 Lah 269 
(270) (DB). 

(2) Minor agent is not responsible for 
loss caused by his guardian. AIR 1017 
Nag 97 (98). 

(3) Person knowingly appointing 
minors as his agents — Contract subsift- 
ing for some time — Person cannot sub- 
sequently say that the contract is void, 
being made by minors. (1902). 4 Bom LB 
627 (629). 

Section 185 — Note 1 

(1) No consideration is necessary to 
create agency. AIR 1929 Lah 182 (185) 
(DB). 

(2) Suit by pleader for recovery of 
legal remuneration — Defendant plead- 
ing specific contract to work without ac- 
cepting remuneration — Defendant fail- 
ing to prove such agreement In writing 
as contemplated under Section 25. Hel^ 
plaintiff could not be deprived of 
legal remuneration^ — Provisions of S. ^5 
were not attracted. AIR 1 965 Andh Pra 
409 (410) = (1965) 2 Andh WR 78. 

(3) Contract of Agency — Insurance 

Agent collecting premiums from the in- 
sured does not act as the agent of the 
insurance company — This principle is 
applicable not only to life insurance but 
other insurance also — Policy covering 
risk for fire due to riot or 

strike not renewed before renewal date 
— Subsequent renewal by paying 
mium to the extent it covered risk by 
fire — Policy issued by mistake for w 
entire risk of fire arming due to riot 
also — Denial of liability by Insurer — 
Insured plaintiff alleging payment of 
short premium as due to representation 
of agent — In the absence of evidence 
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188. Agent s authority may be expressed or impliedL— The authority of an 
agent may be expressed or implied.® 

[i®l See, however, the Indian Registration Act, 1908 (16 of 1908), S. 33. See also the 
Code of Civil Procedure, 1908 (Act 5 of 1908), Sch. I, Order III, Rule 4: Customs 
Act, 1962 (52 of 1962), S. 147(1). 

187. Definitions of express and implied authority. — An authority is said to be 
express when it is given by words spoken or written. An authority is said to be 
implied when it is to be inferred from the circumstances of the case; and things 
spoken or written, or the ordinary course of dealing, may be accounted circum- 
stances of the case. 

niustratioD 

A owns a shop in Serampore, living himself in Calcutta, and visiting the shop occa- 
sionally. The shop is managed by B, and he is in the habit of ordering goods from C 
in the name of A for the purposes of the shop, and of paying for them out of A’s iunds 
with A's knowledge. B has an implied authority from A to order goods from C in the 
zuune of A for the purposes of the shop. 


Section 185 — Note 1 (contd.) 
that such agent had authority from the 
insurer to reduce the premitim, plaintiff 
could not rely on collection by agent as 
the act of insurer. (1969) 1 Comp LJ 153 
(Cal). 

Secttcn 186 — Note 1 

(1) Section 186 provides that the auth- 
ority of an agent may be expressed or 
implied. In cases where the authority is 
not expressed, the question whether an 
agent had or had not authority to act in 
a particular matter on behalf of the 
principal is to be decided according to the 
circumstances of each case. AIR 1935 
Oudh 170 (173) (DB). 

(2) The relationship of principal and 
agent need not be expressly constituted 
but can be brought about by implication 
of law on a particular situation arising 
or from the necessity of a case. AIR 
1956 SC 441 (446). 

(3) A written document is not neces- 
sary to create a contract of agency. Such 
a contract may be spelt out or inferred 
from the circumstances and conduct of 
the parties including correspondence be- 
tween them. AIR 1957 Trav-Co 179 (182) 
= ILR (1955) Trav-Co 1200. 

(4) Person realising rent and giving if 
to landlord — He impliedly acts for 
landlord as agent. Madh BLJ 1955 HCR 
661 (562). 

(6) Commander haying power to sell 
salvage in 202 and 404 area delegating 
his power to officer in charge of 202 
area — Delegated powers must be taken 
to relate solely to materials in 202 area 
unless i^e oider otherwise provided im- 
pliedly or expressly. AIR 1947 Cal 307 
(311) (DB). 

(6) Statement by person, who has 
acted outside his authority, that he was 
acting within it, does not give an auth- 
orisation to his unauthorised acta. AIR 
1947 Cal 907 (311, 312) (DB). 

r?) Advocate’s power to compromise 
suit or confess judgment U implied in 


every wakalatnama imless expressly ex- 
cluded. AIR 1968 Ker 213 (214) = 1968 
Ker LT I (FB). 

(8) Agenl carrying on business — 
Authority to purchase goods on credit — 
Secretary of Co-operative Store autlio- 
rised under bye-laws to carry on busi- 
ness on sound line has implied authority 
to purchase goods on credit — Society 
bound by action of Secretary. AIR 1964 
Ker 176 (176, 177, 179) = 1963 Ker LT 
522. 

(9) Coal consigned by colliery to com- 
pany on orders and sanction bv Deputy 
Coal Commissioner (Distribution) under 
Colliep' Control Order, 1945 which was 
then in force — Refusal of company to 
take delivery — Railway suing Compsmy 
for demurrage — Held Colliery acted as 
agent of Company. AIR 1909 SC 193 
(197) = (1969) 1 SCJ 340. 

(10) If the money had been borrow’ed 
and used for the benefit of the principal, 
either in paying debt or its legitimate 
business, the principal cannot repudiate 
its liability to repay the debt on the 
ground that the agents had no authority 
from the Company to borrow. 1962 MFC 
411 = 1962 Jab LJ 1112. 

(11) Agent permitted to compromise a 
suit on l^haif of principal — The power 
docs not entitle agent to refer a case to 
arbitration. AIR 1969 Andh Pra 211 
( 212 ). 

SECTION 187 

1. Implied authority, — (1) Transaction 
within authority of agent is valid 

whether beneficial to principal or not. 
AIR 1916 PC m (124) = 8 Low Bur 
Rul 636 = 43 Cal 627 = 43 Ind App 
48. 

(2) The test for determining whether 
a person is acting as an agent of another 
person is whether he is purporting to 
enter into the transaction on behalf of 
his principal, that is, whether he is act- 
ing in a representative capacity. AIR 
1962 Pat 140 (146) (DB). 
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(3) Agent cannot bind his principal by 

doing acts which are not specifically in- 
cluded in the power of agency, nor are 
necessary for the declared purposes of 
the power. (1893) 1893 App Cas 170 

(179) (PC). 

(4) Where an act purporting to be 
done under a power of attorney is chal- 
lenged as being in excess of the auth- 
ority conferred by the power, it is neces- 
sary to show that on a fair construction 
of the whole instrument the authority in 
question is to be foimd within the four 
corners of the instrument, either in ex- 
press terms or by necessary implication. 
AIR 1938 Mad 966 (969) (DB). 

(6) A servant ordered to do particular 
class of acts can bind his master by act 
in that class done in course of service 
and for his master's benefit. AIR 1927 
Rang 44 (45). 

(6) Authority to merely write letters 
on behalf of principal does not imply 
authority to acknowledge debt. AIR 1924 
All 855 (855) = 46 All 892 (DB). 

(7) The common manager on behalf 
of the Patnidar appointed under S. 95 
of Bihar Tenancy Act, has no power to 
give release to the imder-tenure-holdcr, 
unless the manager has requisite auth- 
ority empowering him to do so. AIR 
1957 Pat 706 (709) (DB). 

(8) Where goods purchased by a per- 

son are received by another and dealt 
with by him, it is a sufficient inference 
in law that the former is an agent 

for the latter. AIR 1928 Cal 863 (864) 

(DB). 

(9) A Nattukottai Chettiar agent has 
an implied authority to pledge credit of 
firm. AIR 1916 PC 121 (123, 124) = 8 
Low Bur Rul 636 = 43 Cal 627 = 43 
Ind App 48« 

(10) When an agent with wide powers 

contracts debts and the principal does 
not repudiate them, the latter is bound 

to pay them. AIR 1916 Pat 57 (58) 

(DB). 

(11) When a power of attorney con- 
fers a power to sell and there are no 
words limiting the power, a power to 
clarify title and to settle disputes, in so 
far as it is necessary for effecting a sale 
would be implied. AIR 1948 Oudh 54 
(61) = 22 Luck 93 (DB). 

(12) Authority for negotiating and 
completing sale for specified price with- 
in particular time includes authority to 
enter into contract for sale. AIR 1946 
Mad 42 (44) = ILR (1946) Mad 466 
(DB). 

[See however AIR 1959 Bom 452 (453) 
^ 59 Bom LR 1071 (DB).] 

(13) An authority to sell implies auth- 
ority to settle terms of sale. AIR 1925 
Mad 227 (227). 

(14) Agent carrying on business — 
Authority to purchase goods on credit — 
Secretary of Co-operative Store autlu^ 


rised under bylaws to carry on business 
on sound line has implied authority to 
purchase goods on credit — Society 
bound by action of Secretary. AIR 1964 
Kerala 176 = 1963 Ker LT 522. 

(15) A general authority to sell bouse 

does not imply authority to settle price 
and arrange for the sale without any 
further reference to the principal. An 
authority to sell does not imply an 
authority to receive purchase money. 
(1910) 20 Mad LJ 479 (483, 491. 494) 

(DB). 

(16) Authority to procure purchase 
does not imply authority to sell. AIR 
1923 Cal 57 (58) (DB). 

(17) When the authorities effected a 
settlement between the various commu- 
nal parties to avoid serious trouble 
resulting out of their disputes, the ques- 
tion whether the agreement was entered 
into by the leaders in a representative 
capacity so as to bind others who did 
not sign the deed, must be determined 
on the attitude of those others whom 
the leaders were supposed to represent. 
AIR 1929 All 519 (520) (DB). 

(18) Where a person wrongfully con* 
verts goods and receives the amount, the 
owner of the goods may either sue in 
tort or may waive the tort and recover 
the proceeds in an action for money 
bad and received. This action is based 
on an implied contract of agency the 
defendant being fictitiously assumed to 
have rightfully received the money as 
the plaintiff’s agent, and to have failed 
to pay it over to his principal. AIR 1953 
Madh B 38 (39). 

(19) Where it was sought to prove 
that D had an implied authority to 
settle a lease on behalf of B, a shebait, 
and where the lower Court foimd that 
D was acting as if he was the real she- 
bait, it was held that the finding was 
insufficient to prove implied authority. 
It was necessary to find that D had 
been authorized to do some work of 
this class to which the contract belong- 
ed. If this authority to settle the lease 
could be inferred from the facts and 
circumstances, it would have been more 
than enough; or if it could be 
Wished that he had authority generally 
to make all settlements, that also would 
have been sufficient; or if t^ settlement 
of this lease was necessary in order to 
do an act which D was authorised to 
do, that also would have suffice^ Bat 
in the absence of any such proof tne 
authority cannot be held to be 

so as to bind the principal. AIR 1933 
Cal 109 (113) = 60 Cal 111 (DB). 

(20) Bank going into liquidation <— 
Depositor’s liability in respect of witD- 
drawals effected by another person on 
his behalf — Implied authority caimot 
be inferred — Particulars mmt be fter- 
nisbed. AIR 1963 Orissa 42 (44) » lUt 
(1962) Cut 554 (DB). 


[The IxKliaD] Contract Act, 1872 


[S 188 N 1] 927 


188. Extent of agent’s authority. — ^An agent having an authority to do an 
act has authority to do every lawful thing which is necessary in order to do such 
act. 

An agent having an authority to carry on a business has authority to do every 
lawful thing necessary for the purpose, or usually done in the course, of conduct- 
ing such business. 

Illustrations 

(a) A is employed by B, residing in London, to recover at Bombay a debt due to 
B. A may adopt any legal process necessary for the purpose of recovering the debt, 
and may give a valid discharge for the same. 

(b) A constitutes B his agent to carry on his business of a ship-builder. B may 
purchase timber and other materials, and hire workmen, for the purpose of carrying on 
the business. 


Section 187 (eontd.) 

2. Husband and wife. — (1) The liabi- 
lity of a husband for his wife's debts 
depends on the principles of agency, 
and he can only be liable when it can 
be shown that be has expressly or im- 
pliedly sanctioned what the wife has 
done. (’87) 9 All 147 (155) (DB) •• (’99) 
1899 Pun Re No. 63. p. 277 (282) (DB) 
•• (’81) 3 All 122 (124) (DB). 

(2) There is implied authority when 
wife manages the family affairs. AIR 
1936 All 393 (395, 396) •• AIR 1936 All 
869 (870) •• AIR 1929 Lah 18 (19). 

(3) Wife’s implied authority to pledge 
the credit of her husband for necessaries 
is not taken away or diminished by rea- 
son of her husband’s insanity. AIR 1933 
Mad 686 (688) » 56 Mad 964 (DB). 

(4) Where husband and wife are sepa- 
rate by consent, husband can 1^ 
absolved from the liability to pay wife's 
debts on proving the agreement of mak- 
ing allowance to her and that allowance 
was so paid to her. AIR 1929 Lah 18 
(19). 

(5) The person who deals with a 
married woman must plead and prove 
in what capacity she purported to enter 
into contract with him: and state clearly 
whether the suit against her was as an 
agent for her husband or as a principal 
on her own account. The plaintiff s 
remedy is alternative and cannot be 
made available against both the spouses- 
AIR 1947 Nag 84 ( 85)= ILR (1947) Nag 
154. (Express allegation of contract with 

wife Consent or authority of husband 

not stated — Held, wife acted as princi- 
pal and not as agent of husband.) 

SECTION 188 — SYNOPSIS 

1. Extent of agent's antbority. 

2. "Lawful”. 

3. Agent carrying on bnalness. 

4. Power of attorney. 

3. Authority to borrow. 

6. Antbority to coUeet debts. 

7. Authority to reeetve payments, 

8. Antbority to pnrebase. 

b. Antbority to aelL 

10. Broker. 


11- Estate agent. 

12. Counsel. 

la Solicitor. 

14. Public agent. 

15. Power to carry on litigation. 

1. Extent of agent's authority. — (1) 

The authority of every agent whether 
express or implied is confined within the 
limits of the powers of his principal and 
an agent of a corporation or an incor- 
porated company cannot have any auth- 
ority express or implied to do any 
act on behalf of the corporation or com- 
pany which is ultra vires of the powers 
of the company. AIR 1952 Punj 263 
(264). 

(2) It is not necessary that the prin- 
cipal, to be liable should beneQt by the 
unauthorised act of the agent. All that 
is required is that the agent should hold 
himself out as having such authority and 
bis principal by his conduct induce the 
third party to reasonable belief that 
he is authorised to do the act he does. 
(1949) 53 Cal WN (1 DR) 93 (97) (DB). 

(3) Where a document executed ioinly 
by two persons creating equal liability 
for both is altered by one of them acting 
as agent of another whereby the liability 
is reduced equally for both of them such 
an alteration must be regarded as un- 
substantial and not otherwise than bene- 
ficial to the surety. The alteration does 
not save the surety from liability arising 
under it as it has not been altered in 
such a manner as to change its nature. 
AIR 1963 SC 746 (764) = (1963) Supp 1 
SGR 63. 

(4) The mere fact that the act falls 
within the scope of the usual or apparent 
authority of an agent will not bind an- 
other person as his principal when the 
act itself was unauthorised and not 
ratified by the latter, and the third party 
was dealing with the agent treating Him 
as principal himself and not as an 
agent. AIR 1958 Bom 445 (460) » ILR 
(1958) Bom 1035. 

(5) Before a purchase made by a cfvfl 
servant can bind tbe State, it should be 
established that the purchase was autho- 
rised by the State or the purchase is ei| 
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SecUoD 188 — Note 1 (contd.) 

act which belongs to a class of acts 
within the actual or apparent authority 
of the civil servant. 1962 Mys LJ (Supp) 
527. 

(6) An agent contracting on behalf of 
known principal is not prevented from 
restricting his own personal liability for 
acts of principal or the agents or servants 
of the principal* AIR 1953 Cal 547 (548) 
= ILR (1952) 1 Cal 347 (DB). 

(7) An acknowledgment by a legal 

practitioner is an acknowledgment by 
duly authorised agent on behalf of his 
client and is binding on him. (1967) 2 

Andh \VR 429. 

(8) Agent who has authority to receive 
goods for his principal has implied auth- 
ority to sign an acknowledgment of 
balance due by the principal. 1910 Pun 
LR No. 136, p. 373 (378) = 1910 Pun 
Re No. 55 (DB). 

(9) A company is responsible for all 
the acts done by its directors even though 
unauthorised by it, provided such acts 
are within the apparent authority of the 
directors and not ultra vires of the com- 
pany. AIR 1932 All 141 (145) = 53 AU 
1009 (DB). 

(10} The principal will not normally 
be liiible for the unauthorised criminal 
acts of the agent or for the other acts 
done by him in excess of his authority. 
AIR 1955 Trav-Co 83 (84) = 1955 Cri 

L Jour 845 (DB). 

(11) The agent is not liable to liqm- 
date the debts of the principal imless a 
trust is created by principal in favour of 
his agent on that behalh There is no 
liability attached to a firm as the agent 
of its constituents to pay the latter's 
debts including municipal taxes. AIR 
1953 Nag 188 (188). 

(12) Consent of an agent would be as 
efTective as the consent of the owner 
him.self. AIR 1954 SC 181 (185) » 1954 
SCR 391. 

(13) Limitation on agent's authority — 
Not binding against third persons unless 
they are made aware of it. AIR 1962 
Pat 384 (387, 388, 389) = 1962 BLJR 77 
(DB). 

(14) Agent having authority to take 
delivery only — Railway cannot re-book 
goods on application of such person — 
Amounts to irregularity on the part of 
the railway servants. AIR 1959 Pat 337 
(341) = ILR 37 Pat 1355 (DB). 

(15) If the insurer allows his agent to 
collect monies and issue to the payer due 
receipts for the amounts so collected he 
must be deemed to have held out his 
agent as a person authorised to collect. 
Where the printed form of contract con- 
tains terms of agency to the effect that 
an agent is not entitled to collect any 
premium or debts payable to the Insu- 
rance Company such terms do not hinder 
the company from authorising the agenU 
to collect* 


Further, the agent’s authority to recrive 
payments from the policy holders may 
also be an implied one. AIR 1959 Andh 
Pra 562 (663, 565) (DB). 

(16) Risk note issued by agent of 

Insurance Company in discharge of his 
duty — Risk note was binding on Insur- 
ance Company. AIR 1966 All 385 (388) 

= 37 Com Cas 369 (DB). 

(17) Implied authority of agent — Ex« 
tent of — Agent having authority to take 
delivery of goods and to sell them at 
any price he chooses • Presumption as 
to implied authority. AIR 1965 All 34 
(35, 36). 

(18) Contract of service by P with X 
company — X was being managed by 
company imder managing agency agree- 
ment — Termination of service of P by Z 
who was director of X company and 
managing director of Y — Hel^ Z could 
not be made liable either in tort for 
procuring breach of contract with 
managed company, his position in rela- 
tion to managed company being that of 
an agent or for breach of contract, by 
terminating service of P. 1968 MPLJ 846 
* 1969 Jab LJ 37 (DB). 

(19) Agent having interest in the pro- 
perty of principal — Can maintain action 
for protection of it* (1966) 36 Com Cas 
224 (Punj). 

(20) Bank going into liquidation ^ — 
Depositor’s liability in respect of with- 
drawals effected by another person on 
his behalf — Existence of implied autho- 
rity cannot be inferred — Particulars 
must be furnished. AIR 1963 Orissa 42 
( 44 ) = ILR (1962) Cut 664 (DB). 

(21) Railway administration cannot 
enter into contract for benefit of third 
person. AIR 1966 Gui 6 (14) = (1964) 
5 Gui LR 879 (DB). 

2, “Lawful”. — (1) The true constiuc- 
tion and meaning of the term ^lawful to 
Section 188 is that what the agent does 
must not be against public policy or for 
any other reason illegal. (1949) 63 Cal 
WN (1 DR) 93 (97) (DB). 

3. Agent carrying on business. — (1) 
Every agent who is authorised to conduct 
a particular business has implied autho- 
rity to do whatever is incidental to the 
ordinary conduct of such business sna 
whatever is necessary for the proper 
effective performance of his duties but 
not to do anything outside the ordinary 
scope of his employment Md du^. 

(1905) 1 Cal L Jour 199 (202, 203, 204) 
(DB) (1909) 3 Sind LR 164 (166). 

(2) Agent carrying on business — 
Authority to purchase goods on cr^t — 
Secretary of co-operative store authorise 
under by-laws to carry on busings o 
sound line has implied authority to pu^ 
chase goods on credit — Soci®^ bomd 
by action of secretary. AIR 1964 Kerala 
--6 = 1963 Ker LT 522. 

(3) Where a munim is actu^ly lookw 
the business of the principal, »« 
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Section 188 — Note 3 (oontd.) 
buys and sells goods, he receives monies 
and gives money, a third person dealing 
with him will have every reason to 
believe that he has the authority that 
mimims in a similar business usually 
have. AIR 1950 Hyd 131 (132) = ILR 

(1966) Hyd 477 (DB). 

(4) When the manner of press, who 
had authority to do all acts necessary 
for the management of the press, 
borrows money to the knowledge of the 
principal and spends for tlie purposes of 
the press, the principal is liable. An 
agent has authority to do all acts im- 
pliedly necessary to the successful 
management of the business. ATR 1927 
Oudh 44 C45) = 2 Luck 253 (DB). 

(5) Power enabling agent to carry on 
business of firm does not entitle him to 
sue for dissolution of firm. AIR 1914 
Low Bur 191 (2) (192) (DB). 

(6) Agent ordinarily cannot bind his 

principal by reference to arbitration but 
where according to custom of business 
agent has such power, principal will he 
bound. (1909) 3 Sind LR 5 (6) •• AIR 

1930 Rang 332 (333) = 32 Cri L Jour 
149. 

(7) An authority is generally construed 
in case of doubt according to the usual 
course of dealing in business to which it 
relates, partly because tills may be pre- 
sumed to be the real intention and part- 
ly because the third person may allri- 
bute to the agent such authority as 
agents in the like business usually have. 
Where a party admitted that sometime 
himself and sometimes his Munim work- 
ed in the shop, it was held Munim had 
the authority to receive money and pass 
valid receipt. Madh BLJ 1954 HCR 140 

(140, 141). . , 

(8) Where a common manager appoint- 
ed on behalf of Patnidar imder Sec. 95 
of Bihar Tenancy Act was not specially 
empowered to give release to an undcr- 
tcnure-holder, it was held that the re- 
lease was beyond the competence o! the 
common manager and legally invalid. AIK 
1967 Pat 706 (709). 

(9) If power of attorney does not auth- 
orise agent to carry on business except 
with limitations, any act done by lum m 
excess of such power will 

cipal. AIR 1918 Mad 706 (707) (DB). 

(10) Where agent was authorised by 
power-of-attomey to direct, superintend, 
manage and control busmess of defen- 
dants and there was stipulaUon to the 
effect that agent was not to enter mto 
speculations in "gunnies, opium, shares or 
exchange:" Held, that contact for pu^ 
chase of sugar was ,?ntside 
prohibition, that words as carried on bj; 
defendants in Singapore and elsejstoo 
were merely descriptive and net 
articles agent's business and that 

improdeoce of act ^d not 

anthorised. (1912) 89 Cal 668 (677. 678) 

tVoL 6J 8 A. M. 


(DB) •• (1911) 10 Ind Cas 895 (897) 

(Cal). 

(11) Landlord appointing TahsUdar to 
manage agricultural lands — Tahsildar 
letting out lands on bhag for proper cul- 
tivation — Transaction within scope of 
Tahsildar’s authority — Implied holding 
out by landlord — Landlord bound by 
Talisildar's acts. AIR 1962 Orissa 164 
(166. 167) = ILR (1962) Cut 564 (D13). 

(12) Scope — Act done in the usujd 
way of business of the kind — Partner 
entering into transaction of purchase of 
goods in his own name — Firm, not 
bound — The mere fact that the act 
falls .within the scope of usual or appar- 
ent authority of an agent will not bind 
another person as his principal when the 
act itself was unauthorised and not ratifi- 
ed by the latter, and the third party was 
dealing with the agent treating him as 
principal himself and not as an agent. 
AIR 1958 Bom 445 (448, 450) = 1958 Cri 
LJ 722. 

(13) Managing Direclor of company 
having by Articles of Association full 
power to enter into contract — Managing 
Director entering into contract — Condi- 
tion that contract was to be confirmed 
by Board of Directors — Condition would 
not make the contract void ab initio, on 
account of failure of Managing Director 
to get the confiriiiatioii — Contract being 
within scope of authority of the Manag- 
ing Director, was valid. (1960) 1 Assam 
LR 255. 

4. Power of allopncy. — (1) Where an 
act purporting to be done under a power- 
of-altomey is challenged as being in 
excess of the authority conferr«‘d bv the 
power, it is necessary’ to show that on 
a fair construction of the whole instru- 
ment. the authority in question is to i)e 
found within the four corners of the 
instrument either in express terms or bv 
necessary implication. The limits of 
necessary implication are indicated by 
Section 188. Contract Act. AIR 1938 Mad 
966 (969) (DB). 

(2) Where authority is conferred by 
special power, any act in excess of it 
will not bind principal. In such cases 
terms of power should be construed 
strictly. AIR 1917 Pat 234 (238) = 2 
Pat L Jour 600 (DB). 

(3) According to Section 188, power-of- 
attomey should be construed strictly. 
Such construction does not disable attor- 
ney from exercising all powers in- 
cidental to execution of powers ex- 
pressly enforced on him or from exercis- 
ing powers necessarily implied, and 
termed 'medium powers^ (1912) 23 Mad 
L Jour 695 (598) (DB). 

(4) Power of attorney must be strictly 
construed as giving only such authority 
as they confer expressly or by necessary 
Implication, Power to compromise does 
not entitle agent to refer a case to art)!- 
tration. AIR 1969 Andh Pra 211 (212). 
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Section 188 — Note 4 (contd.) 

(5) WheiR-ver the very act of the agent 
is authorised by the terms of the power, 
it is binding on the constituent, as to 
all persons dealing in good faith with 
the agent; such persons are not bound 
to CTKiuire into facts aliunde. The ap-* 
parent authority is the real authority. 
1893 App Cas 170 (180) (PC). 

(6) Person having authority to repre- 
sent another on basis of power of attor- 
ney — His statement held was one to 
be statement of an agent in course of 
business and admissible in a criminal 
case against principal. AIR 1062 SC 1821 
(18."r>) = (1002) 2 CrI LJ 805 = (1963) 1 
SCR 253. 

(7) Where a person was appointed as 
agent under a power-of-attomey for the 
purpose of selling certain property of the 
principal and the power-of-attorney also 
provided lor other purposes and the 
words conferring powers for the other 
puiposes were (luile general. Held, that 
the governing oi)|ect of the power was 
tlic clearing wilh or disposing of the pro- 
perly by sale and the other purposes for 
whi' h the i>ow(‘r was executed must 
therefore, be read as ancillary to this 
object. Even the general words confer- 
ring those powers must be so construed 
as lo lestrict them to what may be re- 
quired for the performance by the agent 
of his duty to sell. AIR 1948 Oudh 64 
(61) = 22 Luck 93 (DB). 

(8) Power-of-attomey in suit empowers 
a person to file appeal and to take out 
execution and conduct all proceedings 
arising out of the litigation — Such per- 
.son i.s competent to apply in execution 
for mesne profits* AIR 1933 Lah 876 
(878). 

(9) When general terms “to commence 
and prosecute all such legal and other 
proceedings deemed to be fit'* followed 
special powers in a power-of-attomey, it 
was held that such words should be con- 
.strued as limited to what is necessary for 
the exerci.se of the special powers, and as 
enlarging these powers only when neces- 
sary for carrying out the purpose for 
which the authority was given. AIR 1950 
Bom 130 (136). 

(10) Where an agent compromises a 
suit in excess of the powers conferred 
upon him by the power-of-attomev the 
act will not bind the principal. AIR 1914 
Lah 112 (113) = 1914 Pun Re No. 96 
(DB). 

6. Authority to borrow. — (1) The 

general provisions of Sections 187 and 
188 of Contract Act would authorise an 
agent to borrow money if necessary. But 
such provisions are subject to modifica- 
tions in particular cases, specially where 
transactions do not prove anything in 
favour of an implied authority to borrow. 
When an agent had no such implied 
authority lo borrow and the principal 
did not subsequently ratify the act of 


borrowing, the principal cannot be made 
li^le. (1906) 33 Cal 343 (347, 348) 

(2) Agent has no power to borrow 

when expressly prohibited in power-of- 
attorney. AIR 1932 Nag 27 (28) = 27 

Nag LR 324. 

(3) The agent of a firm can sign a pro- 
missory note on behalf of the flim. AIR 
1957 Mad 8 (10) (DB). 

(4) When agent having no authority to 
borrow money does so and such borrow- 
mg is neither justified by necessity nor it 
is in the usual course of his business, the 
principal is not liable. AIR 1938 Mad 
966 (969) (DB). 

[See also (1906) 33 Cal 343 (347, 348) 
(DB).] 

(5) Where in money lending business 
an agent is expressly authorised to 
borrow and lend money to clients, such 
authority implies authority to pledge 
principal's credit for borrowing ADI 
1915 PC 121 (123, 124) = 43 Ind App 48 

43 Cal 527 — 8 Low Bur Rul 5M. 

(6) An agent has implied authority to 
pledge the credit of his principal for 
what is necessary to th'e successful 
management of the business and, as 
usual, an agent in charge of a business 
has implied authority to bind his princi- 
pal by raising a loan for the purposes 
thereof, only if his act is necessary or 
is usual in the management of the parti- 
cular business or is justified by an 
emergency. AIR 1927 Oudh 44 (45) = 2 
Luck 253 (DB). 

6. Authority to collect debts. — (1) 

Agent authorised only to collect debts 
cannot realise their value or any part of 
it by selling them. AIR 1919 Mad 957 
(959) = 41 Mad 923 (DB). 

(2) Power-of-attomey given to agent to 
collect outstandings includes also power 
to collect debts due under decrees, 
obtained even before date of power. AIR 
1914 Mad 632 (633). 

7. Authority to receive payments, — (1) 

Where an agent is authorised to receive 
money it might be presumed that he had 
the authority to do every lav^ul a^ 
which was necessary in connection with 
that e. g-, accepting money in payment of 
a particular instalment or waiving jh® 
default made in paying an 
instalment. AIR 1917 Oudh 235 (236) 

(DB). ^ 

(2) The authority to collect the bUls 

or receive payments in connection wiW 
them does not ipso facto signify that the 
power to collect those bills no longer 
remained with the holder or 
the bills. AIR 1954 Assam 23 (25) - 

ILR (1953) 5 Assam 115 (DB). 

(3) Where an agent is authorised to 
receive payment due to the prin cipa l an 
the amounts were neither transferred nor 
assigned to him the agent has no autho- 
rity to institute suit for its recovery. 
AIR 1939 All 623 (626). 
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Section 188 -- Note 7 (contd.) 

(4) Authority of agent — Agent pur- 
porting to collect money on behalf of 
principal — Amounts to collection by 
principal — Principal can show that 
collection by agent was in his individual 
capacity. AIR 1961 Mad 438 (441, 442) 

74 Mad LW 145 (DB). 

(5) A care-taker is only an agent ^ 

Possession of care-taker is possession of 
principal. AIR 1969 Ker 214 (217) » 

1968 Ker LJ 738. 

8. Authority to purchase. — (1) A com- 
mission agent purchasing goods for 
merchant and consigning them by ship 
and insuring them under instructions 
from merchant has insurable interest in 
goods and can recover money under 
policy of insurance in case of loss of 
goods. (1912) 36 Bora 484 (488, 489). 

(2) Where goods were purchased on 
credit and payment of interest was con- 
templated, the agreement to pay reason- 
able interest by the agent will be binding 
on the principal. AIR 1915 Mad 1162 
(1163). 

(3) Where A agrees to serve as an 
agent of the Government for the purchase 
of paddy and rice, the relation of agent 
and principal will exist between him and 
the Government by implication for the 
ancillary purpose of purchasing gunny 
bags for storage and supply of the grains. 
AIR 1957 Orissa 228 (229) = ILR (1957) 
Cut 428. 

9. Authority to sell. — (1) When an 

agent is authorised to negotiate and com- 
plete a sale for a specified price within 
a particular time, it gives him authority 
to enter into a contract for sale whether 
it be for Immovable or movable pro- 
perty- AIR 1946 Mad 42 (44) = ILR 
(1946) Mad 465 (DB). 

(2) An authority to sell for cash will 
enable the donee of the power to sell not 
merely for prompt payment of cash but 
also for deferred payment. The only 
condition appended to the authority is 
that the sale must be for the best price 

An authority to sell mu.st certainly 

include an authority to agree to sell 
also. AIR 1953 Trav-Co 161 (164) (DB). 

(3) >^ere a person is authorised to 
sell salvage lying in particular area the 
cfTecting of such sale within his autho- 
rity does not give a mandate to him to 
act outside his authority and sell salvage 
lying in a different area. AIR 1947 Gal 
,307 (311) (DB). 

(4) A consignee who Is not the owner of 

the goods but only a commission agent 
for the sale of the goods is entitled to 
bring in a suit for loss in respect of 
damage caused to the goods in transit. 
AIR 1956 All 338 (341) = ILR (I960) 1 

All 526 (FB). 

(5) Obiter: — It is doubtful whether a 
seller can in law act as the agent of 

buyer for the purpose of taking 
actual delivery of the goods seld. AIR 


1960 All 62 (67) = (1960) 11 STC 34 = 
1959 All LJ 545 (DB). 

(6) The plaintiffs sold some cotlon 
bales to defendants. One X was the 
agent of the plaintiffs for the sale of 
the bales. The defendants did not pay 
the price of the goods in cash. But in- 
stead there was a havala entry in their 
account books in favour of the creditor 
of X. 

Held, that though X was authorised to 
receive payment from the defendants as 
the law requires that payment must be 
made in cash unless otherwise directed 
by the principal, the defendants had to 
show that the payment of the price was 
made in cash or that the plaintiffs had 
authorised the defendants to make pay- 
ment otherwise. In the absence of such 
proof the havala entry unless it was 
ratified by the plaintiffs could not bind 
them. The liability of the defendants 
could not be regarded as discharged. 
AIR 1959 Bom 309 (313) = 60 Bom LR 
898 (DB). 

(7) Where in a case in which the pro- 
perty is put into the hands of the agent 
to dispose of for the owner and the 
agent accepts the employment, and it 
may be expends money and lime in 
endeavouring to carry it out, it may be 
implied that the principal will not with- 
draw the authority he has given after 
the agents has incurred substantial out- 
lay. 1968 MPLJ 510 = 1968 Jab LJ 609 
(DB). 

10- Broker. — (1) A broker is also in 
the position of an agent and it is his duty 
in ordinary course of business to nego- 
tiate and make contracts for sale and 
piu'chase of goods and other property of 
which he is not entrusted with the pos- 
session or control. The authority of such 
an agent, therefore, does not extend to 
all matters relating to the transaction so 
as to bind the principal. Where there is 
no express authority, the authority of an 
agent, not entrusted with the custody of 
the goods, does not go to the extent of 
receiving payments on behalf of the 

principal, specially where the principal 

is a disclosed principal. In such ca.scs 
there must be an express authority to 
receive , payment of the price: nor can 
the agent, of his own accord, alter the 
material terms of the contract without 
the knowledge of the principal. ILR 

(1956) 8 Assam 268 (275). 

(2) The position of a broker is that of 
an agent. When a man is authorised to 
do a certain act, it must be presumed 
necessarily that he has been authorised 
to do all such acts which must be per- 
formed to complete the transaction. AIR 
1951 Hyd 47 (47) = ILR (1951) Hyd 
440. 

(3) Stock broker is bound to retain 
equivalent number of shares and not 
necessarily specific shares ^rchased for 

his client. AIR 1038 PC 23 (24). 
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189. Agent’s authority in an emergency.* — ^An agent has authority, in an 
emergency, to do all such acts for the purpose of protecting his principal from 
loss as would be done by a person of ordinary prudence, in his own case, under 
similar circumstances. 

Illustrations 

(a) An agent for sale may have goods repaired if it be necessary. 

(b) A consigns provisions to B at Calcutta, with directions to send them immedi- 
ately to C, at Cuttack. B may sell the provisions at Calcutta, if they will not boar the 
journev to Cuttack without spoiling. 

[*] See S. 214 infra, for agent’s duty to commimicate with his principaL 


Section 1C8 — Note 10 (contd.) 

(4) It 11 broker is authorised to effect 
coulract on behalf of his principal and 
the (ontract is completed by the broker 
such contriict is binding on the princi- 
pal- AIR U)G2 Punj 5(> (08, 59) (DB). 

11. Eshilc agenl, — (1) House or estate 
agent is in a different position from a 
hi’oker at l!ie .slock exchange owing to 
llic peculini-ilies of the property with 
whirl! he is to deal, w'hich does not pass 
l)v a short instrument as stock and shares 
do I'Ut lai'. It be transferred after ia- 
vi . ;i' ati.-i; i.r title as to which various 
spi ( i:il slipuh'lions which might be of 
parlifulnr concern to the owner may 
have’ to be inserted in a concluded con- 
lra< l relating to such * property. The 
parlies, tlierel'oro. do not ordinarily con- 
t.niplale that the agent should have the 
aullioritv to eomplele the transaction in 
siicli cases. All? 1960 SC 16 (17) = 19i>0 
sen 30 = ILR (1961) 1 Cal 611. 

12. Counsel. — (1) The counsel, whe- 
ther he be barrister, advocate or a plea- 
der. has inherent powers to compromise 
without the authoritv or consent of the 
client unless his powers in this behalf 
ha^'o been expressly countermiuided. ILR 
(1951) Hvd 694 (709). 

(2) Without the express authoritv of 
the client, a pleader cannot compromise 
his case. (’98) 21 Mad 274 (277) (DB). 

[See also AIR 1914 Lah^ 112 (113) “ 
1914 Pun Re No. 96 (DB).] 

(3) An act of the agent is in law an 
act of the party — Offer to be bound by 
special oath — Offer can be made by 
counsel and need not come from party 
himself. 1964 Jab LJ 51. 

1.3. solicitor. — (1) A solicitor ^as no 
implied authority as such to receive pay- 
ment of mortgage debt though he may 
be authorised to receive interest. He 
cannot enter into agreement to release 
portion of mortgaged property from lien. 
Nor can he, where he is authorised to 
receive payment, receive cheque instead 
of cash (1909) 10 Cal L Jour 160 (171) 

(DB). 

(2) Solicitors are not, in the absen<^ 
of specific authority, agents of their 
clients to conclude a contract for 
AIR 1952 Nag 220 (225) = ILR (1949) 
Nag 581. 

14. Public agent. — (1) The considera- 
tion appUcablc to the cases of a pri- 


vate principal and agent will not hold 
good in cases of a public officer doing 
duty imder Government. AIR 1953 Trav-. 
Co 392 (393). 

(2) In case of public agents, the Gov- 
ernment or other public authority is not 
bound imless it manifestly appears that 
the agent is acting within the scope of 
his authority or he is held out as hav- 
ing the authority to do the act or is em- 
ployed in his capacity as public agent to 
make the declaration or representation 
for the Government. AIR 1947 Mad 74 
( 70 ) 

16. power to carry on litigatloD. — (1) 
When a litigation is carried on by a per- 
son in the name of an agent, the agent 
can certainly continue to carry the litiga- 
tion till the last stage- But the prmci- 
pal can step in at any time to 
the litigation in his own name. AIR 1954 
Cal 615 (617) = ILR (1956) 1 Cal 493 
(DB). 

(2) An agent who has some mtercst in 
property can maintain an action to 
protect that interest even if it is a 
qualified interest. AIR 1950 Pat 222 
(226). 

Section 189 — Note 1 

(1) The authority of the so-called agent 
under Section 189 is an authority which 
the law has granted to person who was 
acting, not as an agent ex contractu, so 
far as that particular transaction wm 
concerned, but outside the scope of ms 
employment by the principal. 
and not contract, is the 
factor in such a case. 1949 Bur LR (SL) 

^( 27 ^Agent 3 are ordinarily bound to 
carry out principal’s instructions in _ 
respects. If, however, goods are., 
able or perishing, agent is entitled 
deviate from his instructions as to 
or place at which they are to be sold. 

AIR 1940 Lah 412 (415) (DB). 

(3) Agent expressly prohibited from 

disposing principal’s property — A^nt m 

possession of wreckage of launch 

ing to principal — Agent having B 

means available of oommimicati^ 

principal as to what should be doM w 

respect of it — Agent held 

definition of agent withm Section 189* 

1949 Bur LR (SC) 64 (71). . 

(4) Agent purchasing certain ffoods lor 

the principal and intim^ating tMl 
default to remit the purchase price, tac 
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Sub-Agents 

190. When agent cannot delegate. — An ageiit cannot lawfully employ another 
to perform acts ^^ch he has expressly or impliedly undertaken to perform per- 
sonally» unless by the ordinary custom of trade a sub-agent may, or, from the 
nature of the agency, a sub-agent must, be employed. 

191. “Sub-agent” defined. — A “sub-agent” is a person employed by, and act- 
ing under the control of, the original agent in the business of the agency. 

192. Representation of principal by sub-agent properly appointed. — Where a 
sub-agent is properly® appointed, the principal is, so far as regards third persons, 


Section 189 — Note 1 (contd.) 
goods would be sold — Principal failing 
to remit purchase money in time — 
Agent held hud implied authority to sell 
the goods at the market value and he 
reimbursed for the loss. AIR 1927 Lah 
493 (494) (DB). 

(5) Express instructions to ship 
“Soonest” at New York — Impossibility 
to avoid delay at New York — Goods 
cannot be shipped at another port with- 
out promisee's previous consent as there 
was ample time to obtain such consent. 
AIR 1925 Cal 609 (611) (DB). 

(6) In emergency, bailee has same 
power to act as agent under Section 189, 
Contract Act, and in cases of difficulty 
he is under same duty as has been cast 
upon agent under Section 214 of Act 
which makes it incumbent on agent to 
use all reasonable diligence in communi- 
cating with his principal and in seeking 
to obtain his instructions. AIR 1933 All 
158 (159) (DB). 

(7) Change of polling station — Re- 
quirement of previous approval of 
Election Commission — Change proposed 
on eve of polling day — Change approv- 
ed by Election Commission, on polling 
day — Approval received by Returning 
Officer next day — Change shown necesi- 
sitated by case of urgency — Change 
held not without legal authority. AIR 
1966 Madh Pra 255 (261) = 1960 MPLJ 
77 (DB). 

Section 190 — Note 1 

(1) As a general rule an agent cannot 
without authority from his principal 
devolve upon another obligations to the 
principal which he has himself under- 
taken to personally fulfil. But in special 
circumstances, it is permissible for the 
agent to appoint a substitute who would 
be responsible to the principal in the 
same way as the agent himself. Such a 
substitute is not a sub-agent but an 
agent of the principal. AIR 1939 All 188 

(189). 

(2) Authority to appoint sub-agent 
may be presumed from facts and the 
nature of the agency. AIR 1923 Rang 84 
(86) =“ 11 Low Bur Rul 326 (DB). 

Seetton 191 — Note 1 

(1) Agent and sub-agent — A while 
writing letters to B about sales or about 
steps being taken by him in regard to 
disposal of B's goods aent to him almost 


invariably sending copies of these letters 
to C — Held that though this fact by 
itself might not establish conclusively 
that C was B's agent and A was sub- 
agent it probahilised the fact. AIR 1961 
Andh Pra 143 (147) = 1960 Andh LT 
524 |DB). 

(2) Where a constituent of a Bank 
draws a bill for collection at a place 
where the bank has neither a branch 
nor {my agent and appoints therefore at 
the same time {m agent of his own, the 
collection of money by such agent would 
not bind the Bank a.s tlie said agent is 
in no sense a sub-{igent of the Biink, 
and on det{>ull by Ihe agent the consti- 
tuent cannot claim back the bill amount 
from thi* Bank. AIR 1961 Andh Pra 346 
(350) (DBi- 

(3) ‘X' purchased flowers from ‘A' for 
sale in another State. In Railway receipt 
‘X' was shown both as consignor and 
consignee. ‘X’ asked ‘A’ to send railway 
receipt to ‘B‘ who was supposed to sell 
flowers on behalf of ‘X’ if 'B' had not 
stood surety for the liability of 
‘X’ to 'A'. B did not become an 
{igeiit of ‘A’ but only a .substiluocl agent. 
AIR 1906 Pal 01 (64) = 1965 BLJR 367 
(DB). 

(4) A petitioner gave Treasurv’ bill.s to 
his Bank lor collection but the Bank 
passed them on to another B:mk for 
collection. The other Bank collected the 
bills from treasury before it went into 
liquidation. The liquidator and the peti- 
tioners came to an understanding that 
petitioner should receive only fifty per- 
cent of his dues as a preferential claim — 
Held that the relationship between the 
petitioner and the first bimk were those 
of principal and agent while the bank 
in liquidation was only a sub-agent. AIR 
1959 Punj 100 (102) = 60 Pun LR 412. 

Section 192 — Note 1 

(1) There is no privity of contract be- 
tween the principal and the sub-agent. 
AIR 1915 Mad 509 (513) (DB) »* AIR 
1952 Punj 172 (174) = ILR (1952) Punj 
189 (DB). 

(2) Authority to appoint sub-agents 
does not discharge agent’s liability to 
principal for acts of sub-agent, nor 
creates a privity between principal and 
sub-agent nor brings the case under Sec- 
tion 194 i. e. procuring an agent. AIR 
1930 Sind 247 (250, 251) » 25 Sind LR 
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represented by the sub-agent, and is bound by and responsible for his acts, as if 
he were an agent originally appointed by the principal. 

Agents responsibility for sub-agent — ^The agent is responsible to the principal 
lor the acts of the sub-agent. 

Sub-agent’s responsibility. — The sub-agent is responsible for his acts to the 
agent, but not to the principal, except in case of fraud or wilful wrong. 

['’] Sec Ss. 190 and 194. 

193. Agent’s responsibility for sub-agent appointed without authority. — ^Where 
an agent, without having authority to do so, has appointed a person to act as a 
sub-agent, the agent stands towards such person in the relation of a principal to an 
agent, and is responsible for his acts both to the principal and to third persons; 
the principal is not represented by or responsible for the acts of the person so 
employed, nor is ihat person responsible to the principal. 

194. Relation between principal and person duly appointed by agent to act 
in business of agency. — Where an agent, holding an express or implied authority 


Seclion 192 — Note 1 (contd-) 

28 (DH) ** AIR 1961 Andh Pra 143 (151) 
= 1960 Andh LT 524 (DB). 

(3) Every agent who employs a sub- 
agent is liable to the principal i'or money 
received by the sub-agenl to the princi- 
pal's use, and is responsible to the 
principal for the negligence and other 
breaches of duly of Ihe sub-agent in the 
course of his employment. AIR 1930 PO 
274 (276) »» AIR 1917 Bom 19 (31) 

(DH). 

(1) Principal cannot sue sub-agent for 
accounts unless he can prove fraud or 
wrong doing by the sub-agent. AIR 1938 
Cal 12 (12) = ILR (1937) 2 Cal 124 
(DB). 

(5 1 Bania employed by agent for 
sale of goods selling such goods in good 
faith and duly accounting therefor to 
the agent — He cannot Iherc^'ter be 
held accountable to the principal. (1891) 
18 Cal 573 (614, 615) = 18 Ind App 78 
(PC). 

(6) Receiver to an estate appointing 
tahsildar — Tahsildar may be regarded 
as sub-agent liable to Receiver and not 
to the principal. (1908) 8 Cal LJ 114 
(115) (DB). 

(7) It is open to a person to contract 
out of his liability under Section 192. 
AIR 19.62 Punj 172 (175) = ILR (1952) 
Puni 189 (DB). 

(8) A in foreign country remitting 
money through its bank in foreign 
country to person in India — Contract 
contemplating appointment of sub-agent 
— Indian branch of Bank instructing 
another Bank to make payment to payee 
after observing certain formalities as to 
due identification, etc. — There was held 
no privity of contract between A and 
the Bank making payment — Latter was 
held not liable to A even if negligence 
of its servants was proved. AIR 1952 
Puni 172 (174) = ILR (1962) Punj 189 
(DB). 

(9) If a person is initially appointed as 
agent and if he engages his own sub- 
agent for carrying through certain trana< 


actions, the mere circumstances that tb« 
suh-agent corresponded not with his em- 
ployer but with the main principal does 
not divest the main agent of his charac- 
ter as such. AIR 1961 Andh Pra 143 
(150) = 1960 Andh LT 524 (DB). (60 

£R 428; AIR 1930 PC 274, Rel. on.) 

(10) The agent’s custody can be con- 

structive. When under his instructions 
the goods are despatched to his sub- 
agent and the latter is having custody 
thereof that would be deemed to be the 
custody of the principal. AIR 1961 Andh 
Pra 143 (152) = 1960 Andh LT 524 

(DB). 

(11) A sub-agent is responsible only to 

his principal namely the agent but not 
to the principal- But the position is diffe- 
rent if he is guilty of fraud or wilful 
wrong. This is not only on the general 
principles but by reason of third para- 
graph of Section 192. AIR 1961 Andh 
Pra 143 (163) = 1960 Andh LT 624 

(DB). 

(12) Bank transmitting constituent’s 
bill for collection under his instructions 
to his agent at place where Bank has no 
branch or agent — Agent not sub-agwt 
of Bank — Bank not liable for collection 
by agent. AIR 1961 Andh Pra 346 (360) 
(i)B). 

(13) The sub-agent is responsible for 

his acts to the agent, but not to the prin- 
cipal except in case of fraud or wilful 

wrong — Even if it be held that negli- 

gence on the part of the sub-agent is a 
‘wilful wrong’ the right of recourse to the 
sub-agent does not exclude the principal s 
norm^ right of recourse to his agent 

In fact, the total effect of Section 192 is 
to give an option to the principal where 
a fraud or wilful wrong is committed by 
the sub-agent. AIR 1963 Cal 163 (172) = 
1963 Cal LJ 43. 

SecUon IM — Note 1 

tl) The true test to detennine whether 
the person appointed by the agent auth- 
orised in that behalf to perform part m 
the business of agency is a substituted 
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to name another person to act for the principal in the business of the agency, has 
named another person accordingly, such person is not a sub-agent, but an agent 
of the principal for such part of the business of the agency as is entrusted to him. 

Ulustralions 

(a) A directs B, his solicitor, to sell his estate by auction, and to employ an auc- 
tioneer for the purpose. B names C, an auctioneer, to conduct the sale. C is not a 
sub-agent, but is A’s agent for the conduct of the sale. 

(b) A authorizes B, a merchant in Calcutta, to recover the moneys due to A from C 
and Co. B instructs D, a solicitor, to take legal proceedings against C and Co. for the 
recovery of the money. D is not a sub-agent, but its solicitor for A. 


Section 194 — Note 1 (contd.) 
agent of the principal or the sub-agent 
of the agent is to see if there is a privily 
of contract between the principal and 
the person so appointed, and the test to 
be applied is the same whether the case 
falls within Section 194 or whether the 
person so appointed is nominee of tlie 
principal, although there is difference in 
the obligation undertaken bv the agent. 
AIR 1930 Cal 10 (14. 15) = 56 Cal 686 
** AIR 1958 Punj 159 (162) = ILR 
(1958) Punj 1115. 

(2) Plaintiff who was owner of houses 
appointed a banking concern to lease 
out his houses. In the course of the cor- 
respondence, plaintiff wrote to banks 
agent thus: "In any case you need not 
enquire from me about renting the cot- 
tages. You have full authority to accept 
anvlhing". The banking concern appointed 
defendant as agent on behalf of plaintiff 
to rent the houses: Held that the plain- 
tiff had given very wide powers to the 
banking concern and the power to ap- 
point an agent under these circumstances 
might well be inferred. A banking con- 
cern usually is not expected to go about 
in search of tenants and plaintiff mu-st 
have known that other agencies would 
have to be employed in order to (ind 
suitable tenants for the houses. Under 
these circumstances the bank had auth- 
ority to appoint defendant as agent and 
the latter was accountable to plaintiff. 
AIR 1939 All 188 (189). 

(3) Where a person appoints one 
branch of a bank as his agent for the 
purcljase of certain goods and that 
branch instructs another branch of the 
same bank to pay for and take dcli\crv 
of the goods for such person the latter 
branch becomes a substituted agent of 
the person and is bound to carry out all 
the instructions of the principal in res- 
pect of the transaction. The Court can- 
not take judicial notice of a mercantile 
custom at variance with the statutory 
rights of a party to the contract wh^ 
it has been neither pleaded nor proved. 
AIR 1929 Lah 536 (638) (DB). (AIR 1927 
Lah 662, Reversed.) 

(4) English mortgage — Mortgagor 
granting power-of-attomey to mortgagee 
to collect rents as mortgagor's agent — 
Power-of-attomey giving authority to 
mortgagee to appoint substitute — Sub- 


stitute so appointed is agent of mort- 
gagor and not of mortgagee. AIR 1936 
Pat 211 (217) = 14 Pat 560 (DB). 

(5) Where A, a Commission agent of 
B, employed C to carry on forward 
transaction business on behalf of B and 
B accepted the transactions as well as 
the profits thereof, C is an agent of B 
for that part of the business of the 
agency as was entrusted to C and privity 
of contract arises between B and C as 
principal and substitute. AIR 1938 SC 
269 (272) = 1968 SCR 937 = ILR (1968) 
Punj 731. 

(6l Goods consigned from Quetta in 
Pakistan to New Delhi in India — Goods 
carried by Pakistan Railway and Indian 
Railway — No treaty between two coun- 
tries regarding liability for loss of goods 
in case of through traffic — Suit by 
consignee for compensation for non-deli- 
verv at New Delhi against Dominion oi 
India. In the situation the aiithorilv in 
the Receiving Railway as an agent must 
ncce.ssaiilv be implied. l'> app(»inl l(»r- 
warding railway to act for Uie consignor 
and the forwarding railway wonld be an 
agent of the consignor. .^UR 1900 SC 2iiii 
(207) = (1960) 2 SCR 76. 

(7) The difference between (he rela- 
tions of master and servant and of 
principal and agent is that a piinci- 
pal has the right to direct whal w<»rk 
the agent has to do; hut a master has 
the further right to direct how Die work 
is to be done. .An agent has to be dis- 
linguished on tlie one hand fioin a .ser- 
vant and on the other from an indepen- 
dent contractor. A servant acts under 
the direct control and supervision ol his 
master. An agent though Ixmnd lo exer- 
cise liis authority in accor<lanec with all 
lawful instruction.s whicli may he given 
to him from lime lo lime hv his princi- 
pal, is not subject in its exercise to the 
direct control or supervision of the 
principal. AIR 1G60 SC 12C9 (1271, 1272) 
» (19G0) 3 SCR 546. 

(8) Section 194 embodies the theory of 
what is generally known as substituted 
agency. What this section envisages is 
an agent nominating another person to 
act for the principal in the business of 
the agency with the knowledge and con- 
sent of the principal. The naming of the 
perscMi does not amount to delegation of 
the duties of the principal. In such a 


• • 



936 [S 195 N 1] 


[The Indi^] Contract Act^ 1872 

195. Agents duty in naming such person. — ^In selecting such agent for his 
principal, an agent is bound to exercise the same amount of discretion as a 
of ordinary prudence would exercise in his own case; and, if he does this, he is 
not responsible to the principal for the acts or negligence of the agent so sel^ted. 

Illustrations 

(a) A instructs B, a merchant, to buy a ship for him. B employs a Aip-surveyor 

of good reputation to choose a ship for A. Ihe surveyor makes the choice negUgendy 

and the ship turns out to be unseaworthy and is lost B is not, but the surveyor is res- 
ponsible to A. 

(b) A consigns goods to B, a merchant, for sale. B, in due course, employs an 
auctioneer in good credit to sell the goods of A, and allows the auctioneer to receive 
the proceeds of the sale. The auctioneer afterwards becomes insolvent without having 
accounted for the proceeds. B is not responsible to A for the proceeds. 


Section 194 — Note 1 (contd.) 
case, direct relations are established be- 
tween the principal and the person 
nominated and the latter becomes an 
agent substituted for the person who 
was authorised to nominate another. 8 
Ch D 286, Rel. on. The mere fact how- 
ever that the principal had accepted the 
terms on which the sub-agent would sell 
the goods and advance money against 
goods would not ipso facto put an end 
to the relations between the principal 
and the agent. AIR 1961 Andh Pra 143 
(1,')2) = I960 Andh LT .'>24 (DB). 

(9) Defendant No. 1 as agent of plain- 
tiff reciuesting defendant 2 to arrange 
for reshipment of goods from Rangoon 
to Calcutta — Defendant 2 agreeing with 
plaintiff to do so — Defendant 2 held to 
be nominee of plaintiff — Privity of 
coolract held established between plain- 
I' and defendant 2 — Defendant 1 not 
liable for negligence of defendant 2. AIR 
1963 Cal 163 (169, 170, 171) = 1963 Cal 
LJ 43. 

(10) Plaintiff purchasing flowers from 
'A’ for sale in another State — Plaintiff 
shown as both consignor and consignee 
in railway receipts — Export permit also 
in his name — ‘A’, acting as commission 
agent for export, naming 'B' in another 
State for selling flowers of plaintiff on 
commission and under plaintiff’s instruc- 
tions and sending railway receipts to ‘B’ 
for taking delivery of flowers — Held 
that though named by *A’, ‘B’ was not 
sub-agent of 'A' but substituted agent 
and as he had not also agreed to stand 
surety for plaintifTs liability to ‘A’, was 
accoimtable to plaintiff alone for sale 
proceeds — Subsecraent correspondence 
between 'A’ and *B* cannot alter con- 
tractual relationship thus established. 
AIR 1966 Pat 61= 1965 BLJR 367 (DB). 
(First Appeal No. 476 of 1964 (Path 
Reversed.) 

(11) P. N. Bank, sued B. D. Co. for 
recovery of money on basis of an ovei'- 
draft account. Defendant company plead- 
ed that only Rs- 1,700 were due to the 
Bank after ad.iusting and obtaining cre- 
dit on account of a hundi and railway 


receipt handed over to the Bank for cob 
lection from certain firm through M 
Bank. This claim of the defendant was 
in the nature of a set off. 

Held, that the position of the M Bank 
was that of the sub-agent appointed 
under the authority of the defendant 
firm, but there was no privity of con- 
tract between them. (2) That the P. N. 
Bank was guilty of negligence in deal- 
ing with the business of collectl^ the 
draft through the M Bank. (3) That the 
banker was boimd to do not only what 
was legally imperative but also what was 
prudent in the interests of his customer. 
The onus of proving the absence . of 
negligence is on the banker. (4) that the 
Bank had to make compensation to the 
defendant only in respect of the direct 
consequences of its neglect. AIR 1960 
Punj 590 (593, 594. 595) = 62 Pun LR 
720 (DB). 

(12) Plaintiff, an importer of free 
wheels of cycles from New York through 
Punjab National Bank — National City 
Bank of New York employed to effec- 
tuate transaction of import — Letter 
of credit issued accordingly — Privity of 
contract established — Latter bank, held 
assumed position of agent- AIR 1006 
Punj 303 (308) (DB). 

Section 196 — Note 1 

(1) It cannot be said that as the agent 
Is responsible to the principal for negli- 
gence in the relation of a substituted 
agent, his hands would be tied as soon 
as he made the no min ation and cannot 
revoke it although he may later discover 
that the person appointed by him was 
unworthy of his choice. Section 195 H- 
self implies the power of revocation in 
an agent in the case of a substituted 
person. AIR 1944 Bom 70 (85). 

(2) Where an agent selects a com- 
petent person as a sub-agent to do a 
particular business, the former is not 
responsible to the principal for the negli- 
gence of the agent so selected. (1909) 8 
Sind LR 191 (194). 

(3) Defendant No. 1 as agent of plain- 
tiff requestixM defendant 2 to arrange for 
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Ratificaticm 


100. Bight of person as to acts done for him wilhoul his authority. Effect 
of ratificatioii. — Where acts are done by one person on behalf of another, but 
without his knowledge or authority, he may elect to ratify or to disown such acte. 
If he ratify them, the same effects will follow as if they had been performed by 
his authority. 


Section 106 — Note 1 (contd.) 
re-shipment of goods from Rangoon to 
Calcutta — Defendant 2 agreeing with 
plaintiff to do so — Defendant 2 held 
to be nominee of plaintiff — Privity of 
contract held established between plain- 
tiff and defendant 2 — Defendant 1 not 
liable for negligence of defendant 2. AIR 
1963 Cal 163 (169, 170, 171) = 1963 Cal 
LJ 43. 

SECTION 196 — SYNOPSIS 

1. Ratiflcatlon — Essentials of* 

2. Acts done without authority* 

R, Ratification — Effect of. 

4. Ratification by qnondam minor. 

6. Acts which cannot be ratified. 

1. Ratifleation — Essentials of- — (1) 
The first essential to the doctrine of rati- 
fication, with its necessary consequence 
of relating back, is that the agent shall 
not be acting for himself, but shall be 
intending to bind a named or ascertain 
able principal. AIR 1930 PC ._ 

AIR 1936 Cal 87 (92) (DB) ♦* AIR 10.^7 
Mad 805 (811). (Man can ratify t hi 

which purported to be done for nun, hut 
cannot ratify thing done for ,„somebody 
else ) •* AIR 1917 Mad 250 (253) (DB) 
** (1908) 35 Cal 420 (429) = 36 Ind 

App 48 (PC) •• ( 1908 ) 8 Cal DI 458 
(467) (DB) (1881-82) 6 Bom 463 

(466) (DB). 

(2) Ratification in the proper sense of 
the term is applicable only to acts done 
nn behalf of the person who ratmes 
?1908) 8 cS LJ 468 (467) •• ILR (1967) 
3 Mad 80 (DB) •• 1962 All LJ 678 •• 
AIR I960 Pat 19 (25) = 1959 BLJR 527. 

(3) Section 196 refers to contracts 
which have been entered into by persons 
on behalf of others without their know- 
ledge or authority but not to contracts 
which have been expressly forbidden 
eiUier by those persons who are alleged 
to have ratified them later or by law. 
AIR 1939 Mad 967 (960) = ILR (1939) 
Mad 928 (DB) ** 1966 Ra.i LW 6M = 
ILR (1967) 17 Raj 483. (Municipal Board 
cannot be held re^onsible for the act 
of the chairman which is not part of 

the duty of the Board-) . 

(4) Effective ratification necessarily m- 

volves knowledge of all the matenal 
facts on the part of him who ra^es. 
ATR 1930 PC 278 (281) •• 1958-2 Andh 
^ m (148) •• AIR 1957 All 311 (316) 
•• AIR m8 Oudh 64 (76) - 22 Luck 

93 toB) « AIR IWO Cal 87 (92) (DB) 
S air 1930 Oudh 312 (314) = 6 Luck 
19 (DB) •• AIR 1927 Mad 478 (486) 

fDB) (FnU knowledge of facta must be 

air 1916 Cal 64 (68) 


(DB) *• (1964) 68 Cal WN 786. (No fiUl 
knowledge on the part of principal.) •* 
1962 All LJ 678 ** 1959 Andh LT 39 =* 
(1958) 2 Andh WR 134. 

(6) The ratification, in order to be 
effective, can only be by authority 

that is in existence on the day the tran- 
saction was entered into and it should 
also be competent to ratify. AIR 1960 
Andh Pra 340 (342) = ILR (1959) Andh 
Pra 1272 (DB). 

(6) In order to ratify something it is 
necessary that tliat thing must exist. AIR 
1926 Cal 1215 (1217) (DB). 

(7) It is possible for the act of an 
agent done within time to be subsequent- 
ly ratified by the principal. AIR 1934 Pat 
290 (292) (DB). 

(8) A principal cannot ratify a tran- 

saction in part and repudiate it in part. 
AIR 1915 Cal 54 (58) (DB) ** AIR 1924 
Pat 25 (27). , , . 

(9) In determining whether the princi- 
pal ratified an act of the agent Die tines- 
lion is not what the priiuipal intended 
ti» do but what he did. That is. his acts 
are conclusive evidence of his intention. 
AIR 1927 Mad 478 (483) (DB). 

(10) An option of ratification is 
capable of being exercised within a rea- 
sonable time of the act purported In be 
ratified and not after the expirv of Ihe 
period for which the option was "pr*ti. 
AIR 1939 Mad 957 (960) = ILR (1939) 
Mad 928 (DB). 

(11) There can be no ratifleation of a 

contract unless it is rommunicnled to 
the other side or that subsequent actions 
show an approbation of the contract. 
AIR 1938 Nag 482 (482) = ILR 11940t 

Nag 29 (DB) •• AIR 19.54 Nag 357 (359) 
= ILR (1954) Nag 558 (DB). 

(12) Ratification is difTercnl from con- 
sent. Consent is an express or implied 
agreement to waive the right to avoid 
an act and precedes the transaction. 
Ratification is subsequent in point of 
time to the transaction which is void- 
able. AIR 1927 Nag 180 (182). 

(13) Agent fraudulently drawing bill 
of exchange on behalf of principal — 
Bills dishonoured — Agent acting within 
scope of his authority — Act of agent 
ratified by principal — No collusion be- 
tween payee and agent — Principal is 
lift b to — It is not the business of the 
bank in whose favour the bill was 
drawn to enquire about the motive of 
the agent, as long as he had authority 
to draw the bill. AIR 1963 Andh Pra 3M 
(851, 862) « (1963) 1 Andh WR 180 

. (DB). 
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Section 196 — Note 1 (contd.) 

(14) Ratification of order of authority 
whii'li is improperly constituted — Does 
not amount to ratifying authority passing 
the order as original order under 
powers vested in it by statute — If 
there is exercise of power by agent in 
excess of scope of his agency, ratifica- 
tions thereof be made by principal, but 
wh('re appointment of agent is invalid 
there can be no question of ratification 
of any act purporting to have been done 
by such agent. AIR 1967 Andh Pra 291 
= (1968) 1 Andh LT 165 (DB). 

(15) Agent for sale — Defendant not 
paying in cash — Havala entry in favour 
ol creditor of agent — Such entry unless 
it was ratified by the principal would 
not bind them — Liability of defendant 
could not be regarded as discharged. AIR 
1959 Bom 309 = 60 Bom LR 898 (DB). 

(16) Change of polling station on 
grounds of urgency — Change approved 
by Election Commission on polling day 
— Change held nol without legal auth- 
ority- AIR 1966 Madh Pra 255 (261) — 
19(5(> MPLJ 77 (DB). 

(17) A promoter is not an agent or 
trustee of an unborn corporation; he 
has no representative status so to speak 
and cannot bind the corporation by any 
act. H R (1967) 3 Mad 80 (DB). 

(18) Person taking house on rent for 
starling hospital for women. Held, prin- 
cipal (i.e. hospital) being undisclosed 
and nol being legal body in absence of 
registration, person was personally liable 
for rent under Section 230 — Not even 
anv .subsequent ratification by the com- 
pany. when it comes into existence, can 
relieve the personal liability of the 
agent. AIR 1963 Pat 131. 

(19) Contract entered into by Govern- 

ment Official not complying with provi- 
sions of Section 175 (3), Government of 
India Act (1935) — Subsequently Govern- 
ment agreeing to accept goods at re- 
duced rate from the contractor in pursu- 
ance of terms of contract and entering 
into arbitration with him dragging on 
for a long lime — Arbitrators not obiect- 
ing on ground of non-compliance with 
Section 175 (3) — Such objection raised 
after a very long time — Facts held 
amounted to ratification of the contract — 
Pica of ratification held involved not 
only question of law but also question 
of fact — Plea not raised — Defect of 
non-compliance with Section 175 (3) 

held not cured by reason of ratification. 
AIR 1961 Puni 5 (7) = 63 Pun LR 186. 

2- Acts done without authority. — (1) 
In order to establish a case of ratifica- 
tion, it is essential that the party ratify- 
ing should be conscious that an act 
beyond the authority of the agent had 
been done, and further after notice of 
that fact, the party consciously by an 
overt act agreed to be bound by it or by 
acquiescence in the situation arising. 


thereafter allowed the business to conti- 
nue. In either event, consciousness of 
the act done by the agent without auth- 
ority must be proved, and, secondly, it 
should be proved that, after notice of 
such unauthorized act the principal 

transaction. AIR 1936 Bom 
62 (69) 60 Bom 326 (DB). 

(2) An act done by an agent of the 
Government, though in excess of his 
authority can be ratified by. the Govern- 
ment and on being raUfled is equivalent 
to previous authority. ('59) 7 Moo Ind 
App 476 (539, 540) (PC) ** AIR 1914 

Mad 174 (190) = 38 Mad 997 (DB) •• 
(1861) 8 Moo Ind App 529 (554) (PC) •• 
ILR (1954) Trav-Co 453 (457). 

tSee also AIR 1957 Cal 617 (622).] 


(3) Where goods were illegally seized 
by Prohibition Sub-Inspector and sold 
by the District Prohibition Officer, such 
sale cannot be treated as an act of the 
Government ratifying the seizure. It is 
only an act done in the ordinary course 
of the discharge of the duties prescribed 
under the statute. AIR 1957 Mad 190 
( lyi ) • 

(4) By affirming or accepting the vali- 
dity of a transaction made by the 
limited owner, a particular reversioner 
may preclude himself from challenging 
the same. AIR 1956 Cal 211 (213) (DB). 

(5) When a dispute was referred to 
arbitration by an unauthorised agent 
and the principal was aware of 
the arbitration proceedings and ratified 
the agent’s action, he cannot question 
the validity of the award later. (1897) 
24 Cal 469 (472) (DB). 


(6) Where a dispute was referred to 
arbitration by one of the partners with- 
out the authority of other partners, such 
reference is not illegal if ratified by 
other partners. AIR 1952 Punj 234 (236) 
** AIR 1949 East Punj 46 (47). 

[See also (1963) Raj LW 114. (Refer- 
ence of dispute by one of partners ef 
firm to arbitration — Other partner ap- 
pearing before arbitrators on three out 
of thirty days fixed for hearing and that 
too for presenting certain documents. It 
cannot be said that he submitted to 
the Jurisdiction of arbitrators — Arbitra- 
tor not making it clear that he was 
making award against non-referring 
partner. Inaction of such partner does 
not make award binding on him.) •• AIR 
1959 Puni 617 = 61 Pun LR 767 (FB). 

(A reference to arbitration through Court 
under Section 21, Arbitration Act, by one 
partner alone, cannot, be legalised by 
subsequent acquiescence and ratification 
by other partners.)] 

(7) Where a submission to arbitration 
was unauthorised and was not ratified 
by all the partners of the Ann, the 
award based on such reference will not 
bind one of the partners who has ra^ 
fled the unauthorised submission. AIR 
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Section 190 — Note 2 (contd.) 

1948 Sind 79 (83) = ILR (1947) Kar 

206. 

(8) A mortfjnijc executed by a general 
affent holding a powur-of~ultorncy, which 
did not authorise him to execute mort- 
gages is operative if acted upon and 
ratified by the principal. AIR 1922 All 
197 (199) = 44 All 77 (DB). 

(9) Where an act of an agent done in 
excess of his aulhoritv is ratified by the 
principal, the personal liability of the 
agent to the principal ceases. AIR 1927 
Mad 478 (482) (DB). 


(10) The principal might not have 
authorised or ratified a transaction en- 
tered into by bis agent but still he 
would become answerable to the extent 
of the benefit derived by him under the 
transaction. AIR 1930 Nag 42 (42). (Ui^ 
authorised borrowing applied to pay off 
principal's legal debt.) •• AIR 1937 Lah 
670 (671)- (Money received through 
wrongful or imauthorised act of agent 
^ Principal benefiting by the money be- 
comes jointly liable with agent to restore 
it.) 

3. Ratification — Effect of. — (1) 

Ratification is in law equivalent to previ- 
ous authority. AIR 1943 PC 00 (08) = 
70 Ind App 50 = ILR (1044) Mad 1 = 
ILR (1043) Kar (PC) 77 AIR 1927 

Mad 805 (811). , , . .u 

(2) Ratification relates back to the 
time of inception of the transaction and 
has a complete retroactive efficacy AIR 
1936 Cal 87 (92) (DB) *• AJR 1934 Pat 
290 (292) (DB) AIR 1968 Delhi 292 
= (1968) 70 Pun LR (D) 148. 

(3) Since an act done by a Person 

not authorised to do it can be ratified, 
it follows that such act is not void but 
voidable If it is not ratified, it will be- 
come void; but if it is ratified, it is vali- 
dated. AIR 1938 All 369 (373) = ILR 

(1938) All 614 (DB). 

(4) Though an unauthorised act of m 
agent binds the principal because the 
principal, though undisclosed, has rati- 
fled it, it cannot be said that a person is 
bound by the act of 

a third party deals as prmcipal though 
that act is in fact unauthonsed ^d is 
not ratified by that person, merely on 
the ground that the act falls within t^ 

scope of the usual or 

of toe other. AIR 19.58 Bom 445 (450) 

« ILR (1968) Bom 1035. 

(6) Ratification once deliberately made 
upon full knowledge of all the material 
cScumstances becomes st once o^liga- 

tory and cannot mm 

or recalled. AIR 1914 Mad 174 (189, 190) 

« 38 Mad 997 (DB). ... * 

f6) Mere ex post facto submission not 

Amoimtine to ratification does not 
amount to estoppel. AIR 1919 Oudh 96 

(97) (DB). 

4. Batlfieatfoa by quondam minor. — 

(1) In order that an act may amount to 


a ratification, there must be after majo- 
rity and after the late minor has ac- 
quired full knowledge of the nature and 
effect of the trunsoction, some promise 
or other act, which shows an internal 
acknowledgment of his liability in res- 
pect of the act done on his behalf during 
minoritv. Where, therefore, a person, 
two months after attaining majority, 
renews the promissory note executed bv 
the late agent of his mother guardian 
and such agent at the time of the rene- 
wal is in the employ of the person in 
whose favour the promissory note is exe- 
cuted, it cannot be said that the act of 
the minor amounted to a ratification of 
the act of his mother guardian and the 
plaintiff must prove that there was a 
legal necessity. AIR 1935 Nag 127 (128) 
= 31 Nag LR 243 AIR 1938 Nag 68 
(72) (DB). 

(2) As a general rule, a person or a 
body of persons not competent to auth- 
orize an act cannot give it validitv by 
ratififying it. Where the minor was not 
in a position to give authority at the 
date when the acts were performed for 
the reason that a minor cannot contract 
or perform other legal acts based on a 
contract, he cannot subsequently ratify 
these acts. Sub.sequent acknowledgments 
by minor on attaining majorilv do not 
amount to ratification of acknowledg- 
ment given bv his de facto guardian dur- 
ing his minoritv. AIR 1948 Nag 293 (295) 
= ILR (1947) Nag 710 (DB). 

(3) The question of ratification in 
minors’ casc.s can arise only with res- 
pect to the actions of guardians. Such 
actions arc ordinarily binding until set 
a.side bv the minor on attaining majority 
or by someone on his behalf before that. 
Therefore, on the minor’s attaining majo- 
rity if he does not repudiate the actions 
of his guardian within a reasonable time 
or if he elects to ratify them, he is bound 
by his election. AIR 1937 Nag 390 (391) 
= ILR (1937) Nag 458. 

(4) In order to ratify the . transaction 
of a lease by guardian, it would not be 
enough to show that the rent was re- 
ceived by the am-mukhetar unless it was 
further shown that the am-mukhtear was 
given the power not only to collect rent 
from tenants but also for ratifying con- 
tracts which his master could avoid. 
AIR 1927 Cal 796 (800) (DB). 

(5) Sale deed by minor's guardian — 
Minor on attaining majority ratifying 
that transaction by deed — Latter deed 
does not require registration. AIR 1943 
Nag 263 (264) = ILR (1943) Nag 574. 

(6) Where minor’s property was mort- 
gaged by toe guardian for bis own good 
and not for minor’s benefit, there can 
be no ratification. AIR 1940 Pat 661 
(662) (DB). 

(7) Any action by a person who is not 
ft guarto^ of the minor and who has 
BO authority to act on behalf of the 
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197. Ratificatioii may be expressed or implied. — Ratification may be expressed 
or may be implied in the conduct of the person on whose behalf the acts are 
done. 

IllustratioQS 

(a) A, without authority buys goods for B. Afterwards B Sells diem to C on his 
own account; B’s conduct implies a ratification of the purchase made for him by A. 

(b) A, without B’s authority, lends B’s money to C. Afterwards, B accepts^ in- 
terest on the money from C. B’s conduct implies a ratification of the loan. 

[®j That is to say Imowingly accepts’ — see S. 198. 


Section 196 — Note 4 (contd.) 

minor, is incapable of ratification. AIR 

1937 Nag 390 (391) - ILR (1937) Nag 

458. 

5. Acts which cannot be ratified. — 

(1) A void agreement cannot be ratified. 
AIR 1943 Bom 362 (364) ** AIR 19.37 

Nag 390 (391) = ILR (1937) Nag 458 

** AIR 1930 Cal 748 (749). (IVoid lease 
against minor.) AIR 1930 Oudh 312 
(314) = 6 Luck 19 (DB) ** AIR 1929 
Cal 612 (61.3) (DB). (Void lease.) *• AIR 
1929 Cal 50 (54) = 55 Cal 841 (DB) •• 
AIK 1927 Nag 214 (215) ** AIR 1924 

Nag 3.38 (343) ** (1899) 9 Mad LJ 104 

(105) (DB) ** 1968 MPLJ 425 - 19b9 .Jao 
LJ .304 (DB) ** 1968 Raj LW .356 ** AIK 
1965 Mvs 244 = (1964) 2 Mvs LJ 451 
(DB). (.Appointment of Tahsildars has to 
be hv Government and not bv Divi.sional 
Cnnunissioner — Power of appointment 
■ aniiot be delegated to subordinate — 
-Yppointnicnt bv subordinate is void ab 
initio — It cannot be ratified by Gov- 
ernment.) ** AIR 1965 Pat 144 (153) = 
196.5 BLJR 252 (DB) ** AIR 1962 Pat 
336 = ILR 41 Pat 292 (FB). (Non-com- 
pliance with contract is void and cannot 
be ratified by Government — Goods deli- 
vered in pursuance of void contract — 
Conditions of Section 70 complied with 
— Government liable to compensate.) 

(2) A contract made without comply- 
ing with Sections 67 and 68, Calcu’»a 
Municipal Act, 3 of 1923, is null and 
void and cannot be ratified. AIR 1903 
Cal 18 (23). 

(.3) The manager of a joint Hindu 
Family is not its agent in the strict sense. 
An alienation without necessity by the 
manager being void at its inception can- 
not be validated by ratification bv the 
members of the family subsequentlv. 
(1912) 35 Mad 177 (180) (DB) AIR 
1961 Mad 405 (407)= 74 Mad LW 16. 

[But see AIR 1957 Bom 280 (288) = 
ILR (1958) Bom 667.] 

(4) Ofi’icial Receiver is not agent of 
Court and an unauthorised sale by him 
cannot be ratified bv Court. AIR 1927 
Mad 1 (2) = 50 Mad 135 (FB) •• AIR 
1953 Mad 860 (862) (DB). 

(5) Where one of the partners sells the 
firm properly to a person in his own 
right and not on behalf of the other 
partner or the firm and subsequently, the 
second partner also sells the same pro- 
perty to other person, there can be no 
ratification under Section 196 by the 


second partner of the sale by the first 
AIR 1940 AU 453 (454) = ILR (1940) AH 
674 (DB). 

(6) A company cannot ratify or adopt 
a contract entered by a person on ite 
behalf before incorporation though it 
may enter into a new contract ctnhody- 
ing the terms of the old one or adopting 
the old one. AIR 1923 Lah 100 (101). 

(7) Where a valid resolution was pass- 
ed by persons without authority, it can 
be ratified by the persons with requisite 
authority by adopting it. But if the veiy 
making and pas^g of the resolution is 
illegal ratification cannot validate it. AIR 
1956 Bom 537 (545) = ILR (1955) Bom 
619 (DB). 

(8) A verbal agreement made by a 
Government officer though it may not 
be in conformity with Article 299 (1) of 
the Constitution is not void and can be 
ratified. (1954) 58 Cal WN 1066 (1074). 

[But see ILR (1950) 2 Cal 431 (430). 

(Case decided with reference to S. 175, 
Government of India Act-)] 

Section 197 — Note 1 


(1) Ratification may be express or im- 
plied AIR 1943 PC 66 (68) = 79 Ind 
App 50 = ILR (1944) Mad 1 » DLR 
(1944) Kar (PC) 77 ** AIR 1960 Raj 92 
(96) = 1960 Raj LW 44 (DB) •• AIR 
1963 Cal 466. (Contract with Govern- 
ment signed by officer not having autho- 
rity — Not void — Contract is en- 
forceable against the officer — Ratifica- 
tion by conduct of Government — Arbi- 
tration clause in contract modifi^ Gov- 
ernment taking part in proceedings — 
Ratification implied.) *• AIR 1963 Mad 
140 = 75 Mad LW 633. (Contract for 
supply of goods to Government — Per- 
son signing on behalf of Government not 
authorised by rules — Government not 
bound -= Payment for some of goods 
supplied does not amount to ratification-) 

(2) Express ratification unless commiu 
nicated to other party is incomplete ana 
is liable to be revoked. AIR 1914 Mad 
174 (180) = 38 Mad 997 (DB). ^ 

(3) Absence of notice by principal of 
his dissent tp agent's unauthorised set 
within reasonable time raises presumj^ 
tion of ratification. AIR 1919 Mad 343 
(344) (DB). 

(4) Ratification can be implied from t^ 
principal's silence or acquiescence. 

1916 Mad 1133 (1136) (DB) •• AIR ^2 
Puni 234 (236) ** AIR 1949 Eajrt Punj 

46 (47) *• AIR 1930 Mad 476 ( 478 ) •• 
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198* Knowledge requisite for valid ratification*— No valid ratificatioa p-an be 
made by a person whose knowledge of the facts of the case is materially defec- 
tive. 


Section 197 — Note 1 (contd.) 

AIR 1915 Mad 859 (862) (DB). (Loan 
advanced by agent beyond authority ' — 
Principal's acquiescence and interference 
in mode of collection absolves agent from 
personal liability.) 

[See also AIR 1943 Oudh 174 (175), 

(Tenant readmitted by proprietor’s agent 
without authority — Inaction by pro- 
prietor does not amount to acquies- 
cence.)] 

(6) Ratifleation by a long course of 
conduct is as effective as one by formal 
declaratiou. AIR 1914 Mad 174 (190) = 
38 Mad 997 (DB). 

(6) A mere ex post facto submission to 
what has taken place is no ratiiication 
of it. AIR 1919 Oudh 95 (97) (DB). 


(7) Where an agent enters into a 
transaction not authorised by his princi- 
pal, if the agent fully and frankly dis- 
closes what he has done and the princi- 
pal takes no objection or abstains Irom 
pressing his \)b.jeclion after hearing the 
agent's explanations, ratification may 
readily be presumed. AIR 1919 Mad 343 
(344) (DB). 

(8) Ratification cannot be inferred 
from mere omission to repudiate in 
terms of an unauthorised transaction- .\IR 
1919 Mad 652 (653) (DB). 

(9) Where the supposed ratification 
relates to acts as to which there is no 
pretence of any prior authority, the cir- 
cumstances of the alleged ratification 
must be such as to warrant the clear in- 
ference that the principal was adopting 
the supposed agent’s acts, whatever fhj^y 
were or however culpable they were. AIR 
1927 Mad 478 (485) (SB) •* AIR 1936 
Cal 87 (92) (DB). 

(10) Acts relied upon as proving 

ratification must be inconsistent 
denial of liability. AIR 1917 Nag 104 

(104). 


(11) When an agent, contrary to instru- 
ctions, makes advances against secu- 
rity, the principal may realise the 
rity and hold the agent liable for tne 
balance. Such intermeddling will not 
amount to ratification. AIR 
(348) (DB) *• AIR 1927 Mad 478 (482, 

483. 486) (FB). 


(12) Where an agent's authority to 
mortgage his principal’s property is not 
established but it is proved that the prin- 
cipal was aware that t^ mortgage had 
been effected by his agent, and it is 
also proved that the money rmsed by 
the mortoage was received by tne pme^ 

pal. the mortgagee would be from 

equity to recover the morlgw d^t from 
the principal. 1913 Pun LR No. 11. 
p. 33 (40) “ 1913 Pun Re No. S3 (DB). 

(IS) Where gumastah of la^ord ac- 
cepted rmt from tranrferee of a Jote 


and landlord failed to show that 
gumustah acted beyond scope of his 
authority, held, that facts coustituted 
sufficient recognition of transferee by 
landlord. (1911) 15 Cal WN 953 (955, 

956) (DB). 

(14) Implied ratification — Officer hav- 
ing no authority entering into works con- 
tracts — Work done to properly of which 
the Government is not the owner — Gov- 
ernment sanctioning work for certain 
limited purposes — Government cannot be 
said to have ratified the act of the officer 
for which it would be held liable. AIR 
1959 Bom 56 (59, 60) = 1958 Nag LJ 142. 
(Reversed on another point in AIR 1063 
SC 1516.) 

(15) Contract entered into by Govern- 
ment official not complying with provi- 
sions of Section 175 (3). Government of 
India .Act (1935) — Subsequently Gov- 
ernment agreeing to accept goods at 
reduced rate from the contractor in pur- 
suance of terms of contract and entering 
into arbitration with him dragging on 
for a long time — Arbitrators not object- 
ing on ground of non-compliance wilh 
Section 175 (3) — Such objection raised 
after a very long time — Facts held 
amounted to ralificalion of the contract 
— Plea of ratiflcatlt>n held involved not 
only question of law hut also question of 
fact — Plea not raised — Defect of non- 
compliance with Section 175 (3), held 
not cured bv reason of ratification. AIR 
1901 Puni 5 = 03 Pun KR 186. 

SeetioD 198 — Note 1 

(1) Ratifi<’ation to be good in law 
must be made with full knowledge of 
the facts which Invalidate the transac- 
tion. AIR 1957 All 311 (310) ILR 
(1967) 3 Mad 80 (DB). 

(2) There can be no valid ratification 

when the knowledge of the person mak- 
ing it regarding the facts of the case is 
materially defective. AIR 1948 Nag 293 
(290) = ILR (1947) Nag 710 (DB) •• 

1948 Bur LR (HC) 684 (089) ** AIR 1965 
Pat 144 (153) = 1965 BLJR 242 (DB). 
(Ratification of illegal act — Transfer of 
mining lease-hold interest in contra- 
vention of Rule 37, Mining Concession 
Rules, 1960, is illegal — Government's 
acceptance of statutory charges from 
transferee without knowledge about il- 
legality of transfer does not amoimt to 
ratification of transfer.) *• 1960 BLJR 
105 » ILR (1959) 38 Pat 1160. 

(3) There can be no ratification with- 
out an intention to ratify and there can 
be no intention to ratify an illegal act 
without knowledge of the illegality. AIR 
1948 Oudh 64 (76) » 22 Luck 93. 

(4) P entrusted money with his agent 

firm to be invested in other firms. But 
the agent without his knowledge invested 
ffie money in its own business. the 
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199. Effect of ratifying unauthorized act forming part of a transaction.^A 
person ratifying any unauthorized act done on his behalf ratifies the whole of the 
transaction of which such act formed a part. 

200. Ratification of unauthorized act cannot injure third person. An act 

done by one person on behalf of another, without such other person’s authority, 
wliich, if clone with authority, would have the effect of subjecting a third person 
to clamages, or of terminating any right or interest of a third person, cannot, by 
ratification, be made to have such effect 

lUustratioDs 

(a) A, not being authorized thereto by B, demands, on behalf of B, the delivery of 
a chattel, the property of B, from C, who is in possession of it. This demand cannot be 
ratified by B so as to make C liable for damages for his refusal to deliver. 

(h) A holds a lease from B, terminable on three months’ notice. C, an unauthorized 
person, gives notice of termination to A. The notice cannot be ratified by B, so as to 
be binding on A. 


Section 198 — Note 1 (contd.) 
insolvencv of Ihe agent firm P claimed 
pi'clerential treatment on the ground that 
tin* money was held as a trust. Agent’s 
ciinlention that P ratified its transactions 
was releclecl, for P never had full know- 
ledge of the facts. AIR 1037 PC 200 (297, 
29H) = 04 Inti App 343 = ILR (1938) 
Mai! 91 = 31 .Sind LR 678. 

(а) Where the manager of a joint 

Hindu family mortgaged family property 
not for the benefit of the family and sub- 
se<iuentlv other members agreed to ratify 
the mortgage, but the agreement was not 
coininimicated to the mortgagee, it was 
held that the mortgage was not ratified. 
AIR 1038 Nag 482 (483) = ILR (1940) 

Nag 29 (DB). 

(б) The mere fact that the minor 
executed a promissory note on attaining 
majority does not import that he intend- 
ed to acknowledge liability for an old 
debt, or a knowledge that the person 
who executed a prior acknowledgment on 
his behalf had no authority to do so. 
AIR 1948 Nag 293 (296) = ILR (1947) 
Nag 710 (DB). 

(7) Agent fraudulently drawing bill of 
exchange on behalf of principal — Bill 
dishonoured — Agent acting within scope 
of his authority — Act of agent ratified 
by principal — No collusion between 
payee agent — Principal is liable — 

It is not the business of the bank in 
wht>se favour the bill was drawn to en- 
quire about the motive of the agent as 
long as he had authority to draw the 
bill. AIR 1963 Andh Pra 348 = (1963) 
1 Andh WR 180 (DB). 

Section 199 — Note 1 

(1) If the principal adopts a contract 
made bv his agent, he is bound to adopt 
it cum onere or not at all. He cannot 
take the benefit of it without bearing Its 
burden. He must adopt the whole con- 
tract or repudiate it altogether. (1913) 
40 Cal 335 (340) (DB). 

(2) Contract for supply of goods to 
Goyemment Person signing on behalf 


of Government not authorised by rules 
— Government not bound — Payment 
for some of goods supplied does not 
amount to ratification. AIR 1963 Mad 
140 = 75 Mad LW 633. 

(3) Government servant entering into 
contract on behalf of Govemihent — 
Unauthorised provision inserted in 
contract — No ratification by Govern- 
ment — Provision is not binding on 
Government. AIR 1962 Orissa 117 = 
(1961) 3 Orissa JD 289 (DB). 

Section 200 — Note 1 

(1) The provisions of the Contract Act 
relating to agency are not meant to be 
exhaustive. Neither Section 200, Contract 
Act, nor the other provisions relating to 
ratification affect the general principal 
of law of agency that the general rule 
as to ratification would not apply when 
it would affect the rights of other par- 
ties. AIR 1941 Mad 6 (16) (DB). 

(2) There can be no ratification by a 
person who at the time of ratification 
could not have done the act himself even 
though he had the power to do it when 
the original act unauthorised by him was 
done. (1903) 27 Bom 515 (531) (DB). 

(3) When one of the partners sells the 
firm property to a person in his own 
right and not on behalf of the other 
partner or the firm and subsequently the 
second partner also sells the same pro- 
perty to other person; ratification by 
second partner of sale by first would pre- 
judicially affect rights of former’s vendee* 
AIR 1940 All 453 (454) = ILR (1940) 
All 674 (DB). 

(4) Notice to quit given by one of 
two joint Receivers on behalf of both 
without the authority of the other is imt 
valid and cannot be rendered so by 
subsequent ratification by the other. AIR 
1917 Cal 621 (624) (SB). 

(5) Granting of melcharth by a p^- 
son who is entitled to deal with mort- 
gaged property is not void and the same 
can be ratified by a person havu^ 
ority to make such a grant. AIR 1924 
Mad 245 (246, 247) (DB). 
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Revocation of Authority 

201. Termination of agency. — An agency is terminated* by the principal re- 
Yoking Ms ^ authority; or by the agent renouncing the business of the agency; or 
by^ the business of the agency being completed; or by either the principal or agent 
dying or becoming of unsound mind; or by the principal being adjudicated an 
insolvent under the provisions of any Act for the time being in force for the relief 
of insolvent debtors. 

[*] Two other modes of terminating agency are; (1) where the subject-matter of agency 
ceases to exist (See S. 56); and (2) where the principal’s power over the subiect- 
matter comes to an end. Cf. Powers of Attorney Act, 1882, S. 3. 


Section 20D — Note 1 (contd.) 

(6) Either a power in a promoter to 
represent or co mmi t the unborn corpora- 
tion or a power in the company subse- 
quently to ratify the act cannot be spelt 
out by Sections 196 to 200 of the Act. 
ILR (1967) 3 Mad 80 (DB). 

SECTION 201 — SYNOPSIS 

1. Termination of agency. 

2. Revocation. 

3. Completion of business. 

4. Death of principal or agent. 

5. Unsoundness of mind. 

6. Insolvency. 

1. Termination of agency. — (1) Sec- 

tion 201 is not exhaustive. It does not 
mention all the circumstances in which 
an agency can be terminated. The sec- 
tion is really illustrative and the ques- 
tion whether in particular circumstances 
an agency can be deemed to have ter- 
minated will have to be decided upon 
the general principles of law. AIR 1951 
Nag 313 (314) = ILR (1951) Nag 90 ♦ 

AIR 1968 Cal 492 = 68 ITR 310 (DB) ** 
1966 Ker LJ 487 (DB). 

(2) A firm is an artificial person and 
upon dissolution it ceases to exist. 
Therefore, a contract of agency entered 
into by a firm would stand terminated 
upon its dissolution. AIR 1951 Nag 313 
(314) = ILR (1951) Nag 90. 

(3) Termination of agency is question 
of fact depending on usage and terms 
of contract. It does not necessarily ter- 
minate on the return of the agent from 
the foreign place to which he was sent. 
AIR 1917 Mad 398 (398) (DB). 

(3-A) In all indefinite merchantile or 
commercial contracts, the question wh^ 
ther the relationship of principal ^d 
agent can be terminated by a reasonable 
notice or only by mutual consent, is one 
of construction, subject to the rules of 
law. There Is no general rule of per- 
formance. AIR 1969 Mad 423 (425) — 

(1969) 1 Mad LJ 605. 

(4) In case of an agency for fixed 
period if the agent is allowed to con- 
tinue as an agent even after expiry of 
the fixed period, the agency is not tc^ 
minated upon the qxpiry of the period 
but continues on the basis of old agf^ 
ment. There is no creation of fresh 


agency. AIR 1917 Mad 455 (455, 456) 
(DB). 

(5) Once the Court takes charge of 
the property in a suit by the appoint- 
ment of a Receiver or otherwise, rights 
of management or service which other 
persons may possess by virtue of any 
contract with the original owners will 
cease. But this is not an absolute rule 
of law but will depend upon the cir- 
cumstances of each case. AIR 1936 Mad 
980 (982) (DB). 

(6) Where the agent of the original 
owner is appointed as the Receiver and 
he works as an agent of his master not- 
withstanding his appointment as re- 
ceiver, his agency does not cease. AIR 
1936 Mad 980 (983, 984) (DB). 

(7) Power-of-attorney executed by a 
certificated guardian in favour of a per- 
son to act for the minor can terminate 
only under this section or under other 
relevant sections of the Act and not 
merely by attainment of majority by the 
minor. AIR 1946 All 1 (2, 3) = ILR 
(1945) All 882 (DB). 

(8) Counter-claim and set off — Dis- 
tinction — Counter-claim maintainable 
only if defendant is entitled to bring 
Independent action for same relief — 
Suit by principal against agent for 
rendition of accounts — Counter claim 
by Agent asking for accounts in respect 
of an anterior contract of agency sepa- 
rate from suit contract on the ground 
that earlier principal was plaintills’ 
mother whose property plaintiff had m 
herited — Counter-claim not maintain- 
able as agent cannot sue principal for 
accounts except under exceptional cir- 
ctimstances which were held to be non- 
existent — Agency held not continuous. 
AIR 1965 Andh Pra 18 = (1964) 1 Andh 
WR 194. 

(9) In the absence of anything to 
show that the iwwer of attorney agent 
has done anything to free himself from 
the obligation to act as an agent under 
the existing power the presumption 
would be that he acted as an agent of 
the principal, i.e., the plaintiff, and 
there was relationship of landlord and 
tenant between the plaintiff and the de- 
fendant. AIR 1961 Assam IS (14) ^ ILR 
(1958) 10 Assam 34 (DB). 

(10) The original special provision of 
the Negotiable Instruments Act whit^ 
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Section 201 — Note 1 (confd.) 

enables an endorsee to sue on the in- 
strument on the foot of an endorsement, 
creates an exception to the ordinary law 
ol a«cncy, and Iho principle adumbrated 
in the Indian Contract Act is so far as 
Agency, in general is concerned and in 
pai'Uc'ular Section 201, thereto, cannot 
be teJc'-scoped into this enactment so as 
to iiUerprct its intendment. AIR 1968 
Mad 260 (262) = (1969) 2 IMLJ 148. 

2. Revocafioii. — (i) Agency, unless it 

is for a fixed term continues and can 
bo terminated at principal’s pleasure — ■ 
Agency is personal. AIR 1943 Sind 197 
(203) = ILK (1943) Kar 49 (DB). 

(21 A, B and C jointly advancing loan 
to S — Three-fourth loan contributed by 
B and C — Estate of S taken over by 
Haisiyat Court — A filing claim for out- 
standing debt — Claim accepted — B 
and C filing suit for declaration that 
they were entitled to receive three- 
f(‘iirth amount — Held there was ex- 
press revocation of authority of A to 
realise share of B and C by the suit for 
declaration. ILR (1952) 2 Raj 459 (469). 

(3) An «agency Is determined when the 
agent ceases to represent the principal, 
though his liability in respect of 
arts done by iiim as agent may continue 
and hence where, in obedience to a tele- 
gram sent to him by his principal, an 
agent hands over the charge to another, 
his agency terminates that very day as 
his authority is revoked. AIR 1916 Mad 
281 (282) = 39 Mad 376 (DB). 

(4) Where a letter of agency to pur- 
chase was immediately followed by a 
telegram revoking the order, the tele- 
gram operated as revocation of order 
contained in the letter. (1900) 24 Bora 
403 (406) (DB). 

(5) An agency is terminated by the 
dismissal of the agent and if the agent 
crmliiiuos to be in possession of the 
principal’s house after the dismissal, it 
cannot be treated as the possession of 
the principal. AIR 1928 Nag 284 (286) = 
24 Nag LR 148 = 29 Cri L Jour 902. 

(6) Agent entrusted with power of 
management of property and with 
direction to pay income, after deducting 
expenses to principal — Not an agency 
coupled with interest — Principal can 
revoke power of attorney and lease out 
property to third person — Agent can- 
not claim title by adverse possession. 15 
LR 376 = (1968) 2 Mys LJ 179. 

3. Completion of business. — (1) The 

agency of an agent for sale of goods does 
not terminate on the sale of goods but 
continues until he pays to the principal 
all sums received on his accoimt. (1890) 
12 All 641 (545) (DB) •• (1899) 26 Cal 715 
(724). 

(2) Agency of Bank collecting moneys 
and sending drafts terminates on des- 




patching drafts. AIR 1915 Lah 214 (215) 
= 1915 Pxm Re No. 79 (DB) •• (195o( 
54 Cal -WN 747 (748). ^ 


(3) A banker employed to collect and 
rermt money is under a fiduciary obliga- 
tion to account for and to pay the 
money to his principal according to 
directions. Ordinarily, the agency does 
not terminate on collection but conti- 
nues until payment. If in the absence of 
any instruction from the principal the 
banker remits the draft, the principal 
may accept the draft as a conditional 
I^S^ent. If the draft is honoured and 
the money is paid, the business of the 
agency is completed; if not, the original 
obligation of the banker to pay the 
rnoney is revived and the agency con- 
tinues. The parties may agree that the 
banker may use the money collected for 
his own purposes under an obligation 
to repay an equivalent to the principal 
instead of remitting the money to the 
principal in cash. So soon as the banker, 
becomes entitled to use the money as 
his own, a debt is created and the fidu- 
ciary obligation and the agency termi- 
nate. AIR 1955 Cal 91 (91). 


(4) If the banker is employed to col- 
lect money eind to issue a draft for the 
amount collected, the business of the 
agency terminates as soon as the draft is 
issued. By the express direction of the 
principal, the banker then may Issue the 
draft in lieu of making payment in cash. 
By the issue of the draft, in such cir- 
cumstances, the banker accounts for the 
money collected to the satisfaction of the 
principal. The fiduciary obligation to 
account for and to pay the amount col- 
lected ceases and henceforth the banker 
is under an obligation to honour and pay 
the draft according to the tenor thereof. 
If the banker issues a draft contrary to 
instructions or in the absence of instruc- 
tions or does not issue a draft at all, the 
agency continues until the money col- 
lected is paid to the principal. The issue 
of a draft in the absence of such in- 
structions does not terminate the agency 
simply because the draft is said to be 
issued in the ordinary course of business. 
AIR 1955 Cal 91 (91). 

(5) In case of bills, cheques, etc., en- 
trusted to a banker for collection, the 
banker acts as an agent of the person 
who entrusts such bills for collection 
and as soon as a banker has disbursed 
the money so received by him, as the 
collecting agent of his customer, in ac- 
cordance with his instructions, the busi- 
ness of the agency must be deemed to 
have concluded and the agepey temfi- 
nated. AIR 1949 East Punj 88 (90) *= ILB 
(1948) East Punj 191. 

(6) A vakil may be boimd or entitled 
to act for his client in a suit even aft^ 
decree without a fresh vakilpatra. (1883) 

7 Bom 518 (619). 
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202 , TerminatloD erf agency where agent has an interest in subject- 
er. — Where the agent has himself an interest in the property which forms the 


Seoilon 201 Note 3 (contd.) 

(7) Once an agency is terminated any 
claim arising thereafter will only be an 
ordinary claim and not a trust or pre- 
ferential claim. If, however, the claim 
arose before the agency Is terminated, it 
la a trust claim payable preferentially. 
So. when a customer gives specific ins- 
truction to his Bank to collect Bills and 
remit the proceeds by Demand Draft, it 
creates an agency and the agency con- 
tinues to exist till the instructions are 
carried out. Once the instructions are 
carried out, the agency comes to an end 
on the completion of the business by 
sending the Demand Draft to the cus- 
tomer. Thereafter, the relationship be- 
tween the customer and the Bank is 
that of creditor and debtor. AIK 1967 
Bom 279 = 68 Bom LR 500. 

(6) Bank collecting money from cus- 
tomer of plaintiff and remitting amount 
to plaintiff by draft — Draft dishonour- 
ed for want of sufficient credit of the 
bank — Bank going into liquidation — 
Plaintiff is entitled to rank as prefer- 
ential creditor — Fiduciary relationship 
between Bank and Plaintiff held did not 
end upon sending draft. AIR 1962 Punj 
121 (126) = IDR (1962) 1 Punj 747 (DB), 

4 . Death of principal or agent. — (1) 
Under the section an agency is terminat- 
ed by either the principal or agent 
dying. AIR 1922 Cal 53 (54) (DB) ** AIR 
1933 Lah 876 (878). (Power given by 
(tecree-holder to execute decree ceases 
on hiff death and fresh power from legal 
representatives is necessary to execute 
the decree.) 

(2) Payment made by an agent after 
the death of his principal cannot give a 
fresh starting point for limitation. 1880 
Pun Re No. 78, p. 175 (176) (DB). 

(3) Agency created by two principals 

of the firm jointly does not terminate on 
the Insolvency of one of them whe re 
thA firm itself continues to exist. AIK 
1937 Nag 314 (316) = ILR (1937) Nag 

28. (Case arising before the Partnership 
Act of 1932.) 

(4) Where there are two or more prin- 
cipals and they are joint and sever^ 
and one of them dies, the agency tenm- 
nates onty as regards the f 

tives of tne deceased principal, but K 
continues as regards the surviving prl^ 
dipals. AIR 1936 Cal 650 (652, 653) •• 
MR 1917 Cal 436 (440) (DB). 

(5) Where a power of attorney hM 
been executed by several prlndpals in 
fovour of a person, and one of the piin- 

having distinct Interest in the sub- 
lect-matter of the power of ^tonwy 
the death of principal tennlxia^ 
the p owe r of attorney. AIR 1988 Sfod 
842 (844. 84S). 

tm, 6.] 3 A. M. 60 


(6) Where two principals appoint an 
agent to take charge of some matter in 
which they are jointly interested, the 
death of one of them terminates the 
authority of the agent, not merely as 
regards the deceased but also as regards 
the surviving principal, AIR 1917 Cal 
436 (441) (DB). 

(7) Agent appointed by karta of joint 
family is agent of family and not of 
karta and as such agency does not cease 
on death of karta. AIR 1934 All 553 
(556) (DB). 

(8) Where two or more agents are 
employed for a business, on the death of 
one of them, the contract of agency ter- 
minates only so far as the deceased is 
concerned, but not as regards the surviv- 
ing agents. AIR 1917 Cal 52 (62) (FB) 
*• (1913) 17 Cal L Jour 201 (204) (DB). 

(9) Section 201 will not become ap- 
plicable merely because the servant em- 
ployed by a master was performing 
some of the duties of an agent, so as to 
terminate the agency upon death of any 
one of them. AIR 1954 Orissa 241 (242, 
243). 

5. Unsoundness of mind. — (1) Power 
given to attorney terminates on princi- 
pal’s insanity. AIR 1940 PC 211 (214) = 
1941 Rang LR 355. 

6. Insolvency. — (1) The question of 
termination of agency on insolvency of 
one of the principals, who jointly with 
the other created the agency, is to be 
determined with reference to the true 
intention of the parties and the attend- 
ing circumstances. AIR 1937 Nag 314 
(316) = ILR (1937) Nag 28. 

(2) Agent having general power to do 
all acts besides carrying on trade — 
Power does not terminate on presenta- 
tion of petition in bankruptcy — He 
mn defend on behalf of the principal. 
AIR 1916 Mad 144 (147) = 39 Mad 693 
(DB). 

Section 202 — Note 1 

(1) Junior member of a Malabar tar- 
wad who has been given power-of-attor- 
ney by the karnavan to collect rents 
of the tarwad property has an interest 
In the property within Section 202. AIR 
1932 Mad 70 (71). 

(2) Agent having interest in subject- 
matter of agency — Agency cannot be 
revoked. AIR 1964 All 441 (441. 442) 
(DB). (Reversed on another point in AIR 
1969 SC 73.) •« AIR 1968 Mad 333 » 
(1968) 2 Mad IjJ 74 •* ILR (1967} 3 Mad 
161. 

(8) The mere arrangement that an 
agent’s salair be paid from the rent he 
collected does not give the agent any 
Interest in the property. (1881) S Bom 
253 {2m (DB). ^ 

(4) Where a contract was to the effect 
t^ consignee have author!^ 
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^bject-matter of the agency, the agency cannot, in the absence of an express con- 
tract, be terminated to the prejudice of such interest* 

Illustrations 

f authority to B to sell A’s land, and to pay himself, out of the proceeds 

by ht insan^ or dTath™“ ^ ““ " ‘“^d 

.n» A consigns 1,000 bales of cotton to B, who has made advances to him on such 
cotton, and desires B to sell the cotton, and to repay himself, out of the price the amount 

or* death™ authority, nor is it terminated by his insanity 


Section 202 — Note 1 (contd.) 
to sell the goods at his discretion, and 
repay himself the advance out of the 
proceeds, drawing on the consignor in 
the event of a shortfall, the consignee 
nad an interest within the meaning of 
Section 202 and the authority to sell 
could not be revoked to the prejudice of 
such interest except in accordance with 
an express contract reserving such 
power to the consignor. (’97) 20 Mad 97 
(105, 106) (DB). 

Mortgage by deposit of title-deeds 
— Mortgagee put into possession to rea- 
lise profits^ and appropriate the same 
towards interest — Mortgagee is one 
having an interest in the agency and it 
cannot be terminated before repayment 
of loan. AIR 1919 Low Bur 145 (146) = 

9 Low Bur Rul 172 (DB). 

(6) Where the authority of an agent 
is given for the purpose of effectuating 
any security or of protecting or secur- 
ing any interest of the agent, it is irre- 
vocable during the subsistence of such 
security or interest. The pr im ary object 
of the power-of-attorney was to recover 
on behalf of the principal the fruits of 
his decree. It contained incidentally a 
provision for the employment of the 
agent, in order to realise that decree. It 
provided that his remuneration was to 
be one-half of the proceeds. It contained 
an indemnity clause against any out-of- 
pocket expenses which the agent was 
entitled also to recover from the amount 
of the decree. But the power-of-attorney 
was not for the purpose of protecting 
or securing any interest of the agent. 
That part of the agreement was purely 
incidental. Held, that the agency was 
not one coupled with interest under 
Section 202 of the Contract Act. AIR 
1946 Mad 9 (10) = ILR (1946) Mad 121 
(DB). 

(7) Agent for sale of goods entitled to 
retain part of the sale-proceeds in lieu 
of remimeration has no interest in the 
goods within Section 202. AIR 1932 Nag 
34 (35, 36) = 27 Nag LR 378. 

(8) Section 202 makes no departure 
from English law — Agency in plaintiff’s 
favour wherein he has Individual inter- 
est — Court will not grant injunction 
to restrain defendant from preventing 


as agent, when it 
would involve specific enforcement of 

be so enforced. 
AIR 1944 Bom 76 (85, 86). 

The principle of Section 202, Con- 
trart Act, applies only to cases, where 
authority is given for the purpose of 
being a security or a part of the secu- 
rity, and not to cases where the in- 
terest of the donee arises afterwards 
^d incidentally; in such cases, there 
IS no authority, coupled with an in- 
terest but an independent authority, and 
an interest subsequently arising. AIR 
1938 Mad 542 (545). 


(10) Agency created by an ordinary 
power-of-attorney for the management 
of an endowment can be revoked even 
though the endowment is made for the 
spiritual benefit of the person creating 
the endowment and the members of the 
family including the agent for such 
spiritual benefit cannot amoimt to an 
interest within the meaning of Section 
202. AIR 1930 Mad 231 (233) (DB). 

(11) Where A imder a document 
agreed that the debts raised by B for 
her (A) were to be realized out of the 
collections made by him (B) from cer- 
tain estate, that in subst^ce amounts 
to an allocation of the fimds to be ap- 
propriated towards the repayment of 
the debts, and all the elements that are 
necessary to constitute an agency of an 
irrevocable character are present in 
that document, even though that may 
not be described as such. The right ac- 
crues to B on the very date when the 
dociunent is executed. AIR 1956 Pat 233 
(237, 238) (DB). 

• 

(12) Mortgagee exercising power of 
sale is not authorised by Section 69 
(3) and (4), T. P. Act to purchase pro- 
perty for himself, either directly or in- 
directly — To such case Sections 215 
and 202, Contract Act. have no applica- 
tion. 1948 Bur LR (HC) 148 (155, 157) 
(DB). 

(13) Power of attorney In favour of 
Bank to execute decree — Execution 
by Bank — Objections to maintainabi- 
lity of application by Bank and to juris- 
diction of Court — Objections enter- 
tainable at appellate stage having been 
based on legal grounds — Power of at- 
torney, not revocable. AIR 1969 SC 78 


L 



[The Indian] Contract Act, 1872 


[S 203 N 1— S 204 N 1] 947 

203. When principal may revoke agent's authority— The principal may, save 

U is otherwise provided by the last preceding section, revoke the authority given 

to his agent at any time before the authority has been exercised so as to bind the 
principal* 

204. Revocation where authority has been partly exercised. — The principal 
cannot revoke the autliority given to his agent after the authority has been partly 
exercised so far as regards such acts and obligations as arise from acts already 
done in the agency. 

llIustratioDS 

(a) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay for it 
out of As moneys remaining in B’s bands. B buys 1,000 bales of cotton in his own 
name, so as to make himself personally liable for the price. A cannjt revoke B's autho- 

- rity so far as regards payment for the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay for it 
out of A’s moneys remaining in B’s hands. B buys 1,000 bales of cotton in A’s name, 
and so as not to render himself personally liable for the price. A can revoke B’s authority 
to pay for the cotton. 


Section 202 — Note 1 (contd.) 

« (1968) 2 SCJ 851 *• AIR 1968 Mad 50 
= (1967) 2 Mad LJ 515 (FB). 

(14) where under a mortgage deed 
certain shares of a Bank and the right 
to the dividend on the same were all 
charged in favour of the mortgagee, 
and the mortgagee was further autho- 
rised to receive directly from the Bank 
any dividend declared, appropriating 
the same towards interest due on the 
mortgage, it was held that an 
agency contemplated by Section 202 was 
created in favour of the mortgagee and 
is not liable to be terminated by the 
principal alone. AIR 1957 Trav-Co 174 
(175, 176). 

(15) Where reversioners executed a 
power of attorney in favour of a stran- 
ger authorising him to conduct a suit 
on their behalf and providing that when 
the property, the subject-matter of the 
suit, would be recovered he woi^d be 
entitled to certain share in it, it 
held that such authority was not coupl- 
ed with interest and hence Section 2Q2 
did not apply. AIR 1938 Mad 542 (545). 

(16) Agent entrusted with power oi 
management of property and with direc- 
tion to pay income, after deducting ex- 
penses to principal — Not an agency 
coupled with interest — Principal can 
revoke power of attorney and lease out 
property to third person — Agent can- 
not claim title by adverse possession. 
(1968) 15 LR 376 = (1968) 2 Mys U 

179. , , 

Section 293 — Note 1 

(1) Instructions received by plaintiff 
by letter to buy cdtton as agent to X — 
Telegram revoking authority sent alwr 
receipt by plaintiff of letter — No 
tfik ftT i in pursuance of the autoority by 
letter by plaintiff till receipt of 

— Held, that the telegram *«voked toe 
authority. (1900) 24 Bom 403 <406)(pB). 

(2) Where authority is conferr^ on 
an agent by two or more principals 


jointly, the authority may be revoked 
by one, and it is sufficient if the notice 
of revocation is given by one of the 
principals. (1913) 18 Cal L Jour 621 (626, 
627) (DB). 

(3) Where the agent is authorised or 
directed by his principal to pay to a 
third person money existing in his 
hands to the use of the principal, and 
he expressly contracts with such third 
person to pay him, or to hold the money 
on his behalf or for his use, he is per- 
sonally liable to pay such third person. 
AIR 1935 Mad 115 (116) (DB). 

(4) Where authority was given to an 
agent to execute a decree and when the 
principal foimd that agent was delaying 
execution he revoked the authority given 
to the agent — Held, that under Sec- 
tion 203 the authority given to the agent 
was validly revoke. AIR 1921 Mad 
599 (603) = 44 Mad 919 (FB). 

(5) The relationship brought about be- 
tween the shareholder of a company and 
his proxy is that of a principal and 
agent and is created by contract. Conse- 
quently unless the right of revocation 
of proxy is expressly excluded by the 
Articles of Association, the right is 
governed by the general law of contract 
of agency. AIR 1952 Mad 515 (521) =» 
ILR (1952) Mad 218 (DB). 

(6) The principal has the right to 
have his counsel to conduct his liti- 
gation, notwithstanding the fact that the 
agency in question is irrevocable or not. 
The agent is engaged as means to an 
end. AIR 1968 Mad 333 == (1968) 2 Mad 
U 74. 

Section 204 — Note 1 

(1) The relationship brought about 
between the shareholder of a company 
and his proxy is that of a princip^ and 
agent and is created by contract. Conse- 
quently unless toe right of revocation of 
proxy Is expressly excluded by the Arti- 
cles of Association, the right is govern- 
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205. Comi^nsabon for revocation by principal, or renunciation by 
agent, ^ere there is an express or implied contract that the agency should be 

period of time, the principal must make compensation* to the 
agent, oi the agent to ^e principal, as the case may be, for £iy previous levo- 

renunciation of the agency without sufficient cause. 

I J As to measure of compensation, see S. 73 supra. 1 

206. Notice of revocation or renunciation.— Reasonable notice must be riven 

Drincinri'^^rTh renunciation; othei^e the damage thereby resulting to the 

pnncipal or the agent, as the case may be, must be made good to the on? by flie 


Section 204 — Note 1 (contd.) 
ed by the general law of contract of 
agency. AIR 1952 Mad 515 (521) = ILR 
(1952) Mad 218 (DB). 

(2) I'he power to revoke an authority 
given to an agent, after the authority 
has been partially exercised, has been 
recognised by Section 204. The revoca- 
tion cannot have the effect of invalidat- 
ing acts and obligations already done in 
the exercise of that authority as an 

Mad 515 (524) = ILR 
(1952) Mad 218 (DB), 

(3) A endorsed a pro-note in favour 
of his bank and delivered it to them. 
Later on he sent a letter to the Bank 
tlirough B asking them to collect the 
money due under the note and pay it 

relinquishing his right, 
tiUe and interest in the note. The bank 
when the letter was produced by B and 
at his request advanced him some 
money against the note. Subsequently A 
revoked his previous instruction and de- 
manded the amount due under the note. 
It was held that A was not entitled to 
revoke his instructions after the bank 
had acted upon his instructions to its 
detriment. AIR 1956 Punj 78 (79) = 
ILR (1955) Punj 200. 

(4) Sections 202 to 204 of the Act and 
the illustrations thereto make it clear 
that the power of sale conferred upon 
the mortgagee is an agency coupled with 
interest and therefrom cannot be revok- 
ed so as to nullify the effects of the act 
done by the agent, the mortgagee, to 
secure his interests. ILR (1967) 3 Mad 
161. 

Section 205 — Note 1 

(1) Agent terminating his agency 
before the fixed period without suffi- 
cient cause must compensate principal. 
AIR 1915 Sind 30 (32) = 9 Sind LR 
77 (DB). 

(2) An agreement provided that the 
respondent was to be the agent of the 
appellants for a period of one season 
certain; with an option to continue for 
two seasons more, and *^hat said agent 
shall not during the continuance of this 
agreement purchase second-hand Noth- 
ing from any other dealer except from 
the principals; nor shall he during the 
continuance of this agreement act as 
agent for any other rival trader or 
traders" Held, there was a clear oon« 


tract between the parties that the res- 
pondent was to be employed as the 
agent for the appellants for a partl- 
cul^ar period and that the latter were 
not at liberty to revoke the contract. If 
the latter were at liberty during the 
period the contract was in force to, or 
not to, supply goods to the respondent, 
the whole contract becomes meaning- 
less and it is futile to describe the res- 
pondent as the agent of the appellants. 
AIR 1922 Sind 25 (26, 27, 29) =- 15 Sind 
LR 140 (DB). 

(3) Under Section 205, in the absence 
of any contract, the period of time to 
be implied depends on the particular 
circumstances of the case. (1904) 8 Cal 
WN 831 (837). 

(4) Principal company appointed an- 
other company as managing agents for 
fixed term in view of latter’s com- 
mercial reputation — Subsequently 
agent’s reputation completely lost and 
principal suffering by its association — 
Held, there was sufficient cause for prin- 
cipal to terminate managing agency 
before fixed period. AIR 1929 All 87 
(94) (DB). 

(5) The right to vote by proxy is a 
contractual right. The restriction on 
the power to vote by proxy when 
created is absolute. But the power of 
revocation is an incident of the contract 
of agency and unless excluded under 
the articles of association, exists. AIR 
1952 Mad 515 (523) = ILR (1952) Mad 
218 (DB). 

(6) The liability to pay compensation 
arises only when the agency is terminat- 
ed without sufficient cause. 1966 Ker 
LJ 487 (DB). 

(7) Agreement of agency — Trader 
appointed selling agent of medicines ■— 
Trader though not holding whole-saler’s 
licence at time of agreement obtcdning 
licence subsequently — Agreement is 
not void — Termination of agency 
trader before expiry of stipulated pmod 
— Suit for damages is malntainabla* 
AIR 1970 Bom 128 (131) (DB). 

Section 206 — Note 1 

(1) What the section means to say is 
that when there is no express or im- 
plied contract that the agency should 
continue for any fixed pmdod, reason- 
able notice must be given of the revo- 
cation or renunclaition of the agmi^ ete. 
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Revocation tmd renunciation may be eocpressed or implied.— Revocation 

Clustratioi] 


«. ® teimination of agents authority lakes effect as to agent, and 

as to th^ Jasons.— The termination of the authority of an agent does not, so far 

effect before it becomes known to him, or, so far as 
regards tnird Dersons. before if Vi^ai^nmoc 


Illustrations 

(a) A dlre^ B to seU goods for him. and agrees to give B five per cent commission 
on the pnce fetched by the goods. A afterwards, by letter, revokes B’s authority. B 
after the letter is sent, but before he receives it, sells the goods for 100 rupees. The 
sale IS bmding on A, and B is entitled to five rupees as his commission. 


(b) A, at Madras, by letter, directs B to sell for him some cotton lying in a ware- 
house in Bombay, and afterwards, by letter, revokes his authority to sell, and directs B 
to send the cotton to Madras. B, after receiving the second letter, enters into a contract 
with C, who knows of the first letter, but not of the second, for the sale to him of the 
cotton. C pays B the money, with which B absconds. CTs payment is good as against 


(c) A directs B, his agent, to pay certain money to C. A dies, and D takes out 
probate to his will. B, after As death, but before hearing of it, pays the money to C. 
The payment is good as against D, the executor. 


Section 206 — Note 1 (contd.) 

If- the phrase “such revocation or re- 
nunciation” Is to be taken as referring 
back to Section 205, it makes no mean- 
ing of the section. AIR 1931 Cal 676 
(678, 679) = 58 Cal 1153 (SB). 

(2) In determining the reasonableness 
of the notice a very important element 
to be taken into consideration is the 
nature of the employment. In cases of 
an exceptional nature st^ch as when a 
chief agency of an insurance company 
which had done good business ranging 
over 47 years, is to be terminated, two 
years’ notice is reasonable. AIR 1944 
Bom 166 (169, 170) = ILR (1944) Bom 
637 (DB). 

(3) ’When there is no stipulation as to 

the duration of the agency the agency 
can be terminated by reasonable notice. 
Am 1946 PC 6 (9) 72 Ind App 315 === 

ILR (1946) Bom 159 = ILR (1946) Kar 
(PC) 2. 

(4) The effect of want of notice to the 
agent does not invalidate the revocation 
or termination of his authority but 
nudces the principal liable for any 
damage that results to the agent by 
reason of . such want of notice. AIR 
1992 Mad 515 (524) = ILR (1952) Mad 
218 (DB). 

(5) Termination of agency inequitable 
or working unjust hardship on agent — 
Reasonable notice is nece^ary. AIR 1969 
Mad 423 (425) = (1969) 1 MLJ 605. 

Section 207 — Note 1 

(1) The doctrine of implied revoca- 
tion or renimdatlon cannot be Invoked 


in a case when the decree-holder had in 
the course of execution, assigned his 
rights to his pleader, as the assignment 
does not entitle him without the per- 
mission of the Court to take control of 
the execution proceedings. AIR 1940 
Bom 210 (212) = ILR (1940) Bom 370 
(DB). 

Section 208 — Note 1 

(1) Where a p>erson appoints agent to 
admit execution of document, and re- 
vokes authority before registration, docu- 
ment registered under such circum- 
stances Is valid, if revocation is not 
known either to grantee of document or 
to registering Officer. (1903) 30 Cal 265 
(274) ** AIR 1934 Rang 104 (104) (DB). 

(2) Husband acting as agent of Bur- 
mese Buddhist wife in first of series of 
transactions — Unless authority Is ex- 
pressly revoked to the knowledge of 
other party to ^e transaction he would 
be presumed to have acted as agent for 
his wife in subsequent transactions. Am 
1934 Rang 341 (842). 

(3) ‘Gumasta* managing business of 
X — X dies about March 1903, ‘gumasta* 
not knowing of it — In June ‘gumasta* 
wrote a letter to his principal, acknow- 
ledging certain money retained by him 
on his behalf — In May 1006 plaintiffs, 
vdio had dealings with X brought a stffi 
to recover monies of X, lying with 
<gumasta* — Plea of bar of limitation, 
there being no acknowledgment of any 
debt — Held that, till X’s death came to 
be known to him the ‘gumasta* oonti- 
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termination of agency by inindpal’s death or 
insamty — When an agency is terainated by the principal dying or becoming of 
unsound mind, the agent is bound to take, on behalf of the representatives of his 

late principal, all reasonable steps for the protection and preservation of the in- 
terests entrusted to him. 


210. Termination of sub-agent’s authority.— The termination of the authority 
of an agent causes the ten^ation (subject to the rules herein contained regardiM 
^e mrrnrnabon of an agent s authority) of the authority of aU sub-agents appointed 


Agent’s duty to principal 

211. Agent’s duty in conducting principal’s business. — An agent is bound to 
conduct the business of his principal according to the direction given by t£ 
pnn^cipal, or m the absence of ^y such directions, according to the custom which 
prevails in doing business of the same kind at the place where the agent conducts 

m^e k po^h' t otherwise, if any loss be sustained, he must 

make it good to his prmcipal, and, if any profit accrues, he must account for if 

Ulustrations. 


(a) A, an agent engaged in carrying on for B a business, in which it is the ctistom 

to mvest from time to time, at interest, the moneys which may be in hand, omits to 

make such mvestmenL A must make good to B the interest usuaUy obtained by such 
mvestments. ^ 


(b) B, a broker, in whose business it is not the custom to sell on credit, sells goods 
of A on credit to C, whose credit at the time was very high. C. before payment, be- 
comes insolvent B must make good the loss to A. 

[*] But see Section 189 supra. 


Section 208 — Note 1 (contd.) 
nued to be X’s agent and hence letter 
of June 1903 was a valid acknowledg- 
ment. (1911) 35 Bom 302 (306) (DB). 

(4) So far as third parties are con- 
cerned the termination of a contract of 
agency will take effect only from the 
time the third party obtained knowledge 
of it. AIR 1951 Nag 313 (314) = ILR 
(1951) Nag 90 ** AIR 1962 Pat 384 = 
1962 BLJR 77 (DB). (Extent of agent’s 
authority — Limitation on agent’s autho- 
rity - Not binding against third per- 
sons unless they are made aware of it.) 

AIR 1970 Mad 76 (77. 78). 

(5) Express or actual notice of revo- 
cation of agent's authority is not neces- 
sary in the case of third person. It is 
sufficient to establish that the person 
had knowledge of the revocation of the 
agent’s authority. (1913) 18 Cal L Jour 
621 (626, 627) (DB). 

(6) In order to attract the provisions 
of Section 208 it is necessary for the 
third party to prove that he was un- 
aware of the termination of authority of 
the agent. The burden of proving this 
fact is on him. 1954 AU L Jour 580 
(582). 

(7) Agent appointed to seU house, em- 
ploying auctioneers for the purpose — • 
Before sale, authority of agent revoked 
— PubUc not informed of same — Sub- 
sequent sale is valid. 1874 Pim Rp (Civ) 
No. 63, p. 210 (211) (DB) 

(8) Payment made to an agent after 
knowing the termination of the agengy 


cannot bind the principal. AIR 1955 Nag 
202 (203) = ILR (1955) Nag 977. 

Section 209 — Note 1 

(1) Entering into a contract by the 
agent for the supply of molasses In 
order to keep a di^illery going is a 
reasonable step for the protection 2 md 
preservation of the interests of the re- 
presentatives entrusted to the agent. 
AIR 1921 Lah 48 (50, 51) (DB). 

(2) Section 209 does not cover transfer 
of bank’s property by accoxmtant on the 
death of Managing Director. AIR 1942 
Oudh 417 (421) = 18 Luck 110 (DB). 

Section 210 — Note 1 

(1) Guardian — Extent of authority 
— Sons attaining majority — Mother’s 
powers as guardian come to an end — 
Alienations after sons’ majority on 
authority gl^n by mother — Do not 
confer any title — Limits of agent’s 
authority — The principle underlying 
Section 210 that the authority of the 
sub-agent comes to an end when the 
authority of the agent is terminated 
equaUy applies to the case. (1963) 76 
Mad LW 794. 

SECTION 211 — SYNOPSIS 

1. Dnty to follow directions of prhud- 

pal. 

2. Dnty to follow custom. 

3. Fidelity to principal. 

4. Pucca Adatla and Knccha Adatla. 

5. Remedies of prineipaL 

6. Extent of agent’s liability* 
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Section 211 (contd.) 

1« Duty to follow directions of Princi- 
pe "" (1) Agent is bound to carry out 
nls principars directions. Even if sub- 
agents are appointed, agent is bound to 
act as prudent man. AIR 1930 Lah 974 
{975, 976) (DB). 

(2) Agent infringing principal’s direc- 
tions cannot hold principal liable for 
non-fulfilment of contract. AIR 1925 Lah 
332 (332). 

(3) Agent, whether he acts as gratui- 
tous agent or not, negligently omitting 
to comply with principal’s instructions is 
guilty of gross negligence and is res- 
ponsible for any loss caused to princi- 
pal. AIR 1931 Lah 302 (306). 

[See also ILR (1963) Bom 583 (585).] 

(4) Where an agent exceeds instruc- 
tions given to him and acts, he cannot 
escape liability hiding under any fault 
on the part of his principal. AIR 1925 
Lah 332 (332). 

(5) Where loss sustained by the prin- 
cipal is due to disregard on the part of 
the agent of directions issued to him 
regarding the conduct of business, even 
though such disregard may have been 
due to nothing worse than negligence or 
over-confidence in the honesty of others, 
such misconduct on the part of an 
agent is clearly actionable. AIR 1950 
Orissa 241 (244) = ILR (1950) Cut 174 
(DB). 


(6) Where a party directs a Bank to 
collect certain amount on his behalf and 
send it to him and there is no direction 
to send it by a cheque or draft, it is the 
duty of the Bank as agent of the party 
to use care in sending the amount. AIR 
1960 Cal 475 (476, 477) (DB). 

(7) Per CouttS'Trotter C. J. — When 
an agent uses money entrusted to him 
for other purpose than that for which 
it is entru^ed to him, he stands in the 
position of tnistee in respect to mat 
money. AIR 1927 Mad 478 (481) (DB). 

(8) British Indian rupees were sub- 
stituted for Baroda Babashai rupees. 
Government undertook to accept genu- 
ine Babashai rupees at rate of 100 Bri- 
tish Indian for 130 Babashai. Defender 
shroffs who were employed at treason^ 
to scrutinize coins and to pa^ omy 
genuine Babashai pass^ Shikkal coins 
as genuine Babashais and mint off^ers 
kept and used these Shltoai 
emment. Secretary of State sued 
dants for damages 

Government. It was held that toe de- 

fe^ant’s contract impli^ a 

if he passed any other cota 

and Government suffered Iom, 

make It good. (1911) 35 Bom 12 (16. 

17. It. 19) (DB). 

(91 A sub-agent who Is also a finan- 
cier or even an agent who advanoM 
money against goods coiUd 

with the consent and approval 


of the principal but it is essential that 
either they should be offered for sale 
by the principal to the agent or the 
offer made by the agent for purchasing 
the goods should be accepted by the 
principal. Without either of the two con- 
ditions the agent or the sub-agent could 
not acquire any title to the goods. AIR 
1961 Andh Pra 143 (153, 154) = 1960 
Andh LT 524 (DB). 

(10) Post Office Act (1898), Sections 44 
and 48 — Rules, under Section 43, 
Rule 297 — Money order amount in 
course of transmission in hands of postal 
authorities — Payee has no attachable 
interest — Privity of contract exists 
between remitter and postal authorities. 
(1962) 3 Guj LR 987. 

(11) As an agent the Pucca Adatia 
is bound to carry out the directions of 
his constituent and is always liable to 
render accounts to his constituent on 
demand, as provided in the Contract 
Act. AIR 1967 Raj 151 (158). 

(12) Sale of pawned goods by pawnee 

— Purchaser raising ^pute regarding 
quality of goods — It becomes duty of 
pawnee to use all reasonable diligence in 
communicating to pawner seeking their 
instructions. AIR 1969 Pat 385 (392, 393). 

2. Duty to follow custom. — (1) Agent 
mixing up the principal’s goods for sale 
with others goods in accordance with 
mercantile usage is not liable to the 
principal for loss. AIR 1929 Lah 591 
(592) (DB). 

(2) Where plaintiff purchased goods 
on behalf of defendants and sold them 
without being authorised to do so by 
the defendants, it was held, that in the 
absence of a mercantile custom 
authorising the plaintiff’s actions, he 
will be liable for the losses sus- 
tained by the defendants by the un- 
authorised sale. AIR 1929 Lah 666 (667) 
(DB). 

(3) Agent instructed by telegram to 
purchase gold — No time and price 
intimated — Agent must act immediate- 
ly according to business custom — Agent 
making purchase on date next to receipt 
of telegram — Principal suffering loss 

— Agent is liable in damages — Mea- 
sure of damages is difference in prices 
prevailing on these two dates. 1960 Raj 
LW 29 « ILR (1959) 9 Raj 938. 

3. Fidelity to principal. — (1) Neglect 
of duty by an agent does not cease to 
be such by repetition, and if there ^ 
any doctrine of lulling to sleep, it must 
deF>end upon and can only be another 
way of expressing estoppel or ratifica- 
tion. AIR 1930 PC 278 (281). 

(2) Under agreement two of the five 
brothers agreed to manage joint pro- 
perty for five years for improvement and 
tmkeep of estate. Held, that relation, 
ship of principal and agent was creat- 
ed by agreement and that managers were 
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Section 211 — Note 3 (contd.) 
under legal duty to exercise reasonable 
c^e and diligence in management of 
estate. AIR 1916 Cal 593 (594) (DB). 

(3) Agent who while acting as agent 
deals as principal without knowledge of 
oth^ contracting party acts- contrary 
to Sections 211-214. Onus of proof lies 
on agent to show that transaction is not 
disadvantageous to principal. AIR 1935 
Smd 38 (43) (DB). 


(4) Agent, while acting on behalf of 
the principal joining a combination of 
speculators and artificially inflating the 
rate and then settling on the basis of 
tnese rates, acts in flagrant breach of his 
duty to his principal as the agent is in 
a fiduciary position towards his princi- 
pal and cannot make any secret profits 
or do any act in which his personal in- 
terest may conflict with his duty to the 
principal. AIR 1928 Lah 196 (200) ^ 9 
Lah 7 (DB). 

to collect rents though not 
entitled to sue Is liable for damages if 
oy his negligence he does not bring to 
the notice of the principal that certain 
arrears would be barred. Such a claim 
for damages for laches can be Included 
in a suit for accounts by principal 
against agent. AIR 1919 Cal 423 (424) 
(DB). 


(6) Commission agent to sell and pur- 
chase for principal cannot deal with 
himself under fictitious name withput 
principal’s knowledge. Principal can 
repudiate such transactions as there is 
conflict between agent’s duty and per- 
sonal interest. Principal is bound where 
no such conflict exists and also if there 
is trade usage to that effect. But such 
usage is to be strictly pleaded and 
proved. AIR 1917 Sind 5 (9, 10) = 10 
Sind LR 86. 


4. Pucca Adatla and Kuccha Adatla. — 
( 1 ) The distinction between kaccha 
arhita and pucca arhita properly so 
called, is that the former ^ a general 
type of agent while the latter is of a 
special type pledging his credit and for 
certain purposes acting as the princlpaL 
This English counterpart is a del cre- 
dere agent. AIR 1952 Vindh Pra 51 
(56). 

(2) The Incidents of a pakka adat 
may be stated thus : Firstly, the pakka 
adatiya can, in dealing with third par- 
ties on behalf of his constituent, use 
his own name, secondly, he is not an 
agent of his constituent in all respects 
but is in certain respects, a person em- 
ployed for profit; thirdly, ^ere being 
necessarily no privity of contract be- 
tween the constituent on the one side 
ftTid the third party on the other, to 
whom his name is not disclosed, the 
pflkka adatiya is, as it were, a guarazi- 
tor to both, on the one hand, that deB- 
very should, on due date be given, and 


on the other hand, it should be taken 
at price at which the order was 
accepted, or the party concerned will 
?qJi the difference in price. AIR 

1217 (DbI^ 

Adatia is entitled to 
sub^tute his own goods towards the 
contr^ made for the principal and 
buy the principal’s goods on his ner- 
s^al account. Even when the trans- 
artions are made with third parties, 
they are recorded In the banker’s own 
name there is no privity of con- 
trart established between the actual 
contracting parties. In other words, 
the Adatiya figures as principal to 
prmcipal and is responsible to both the 
contracting parties. In order to prove 
a transaction entered into by the 
prmcipal with the Pakka Adatiya, the 
latter is not bound to prove the corres- 
ponding transactions entered into with 
third parties. AIR 1957 Madh Pra 104 
(195, 196) AIR 1950 East Punj 92 

(102, 103) = ILR (1949) East Punj 547 
(PB) 1957 MPC 657 (658) AIR 1967 
SC 986 (990) = 1967 Crl LJ 946 » (196TI 
1 SCR 138. 

(4) It may be that, it the pucca ada- 

tla carries out the inistnn^ons Issued by 
the constituent even without receii;^ 

of goods he may have certain rights 
in law again^ the constituent. 

But mere fact that consignee is 
a ‘pukka Adatla’ does not entitle 

him to institute suit for dam- 

ages, unless he shows that the goods 
represented by the railway receipt had 
been transferred to him as owner or 
any interest therein had been created 
in his favour. AIR 1966 GuJ 6 (15) « 
(1964) 5 Guj LR 879 (DB). 

(5) Pukka Adatla who Could boI 
make any profits due to stringent mar- 
ket conditions is not responsible to the 
principal for profits. AIR 1927 All 617 
(618) (DB). 

(6) Pucca ' Adatiya entering Into 
mandl contract on behalf of up-counti7 
constituent is not bound, wi^out fur- 
ther instructions from constituent, to 
exercise option on his behalf on due 
date and to enter Into requisite crotf 
contract, in al»ence of course of dealing 
between parties to t^t effect. AIR 1939 
Bom 225 (227). 

(7) A share broker rjin re-sell the 
shares as soon as he finds that the 
constituent cleeirly Intends not to 
honour the agreement on the waida 
day. The on& conditions are that the 
anticipatory breach should be clearly 
set out; and the fact and the drcum- 
stances of resale should be notified to 
the constituent. AIR 1661 Madh Pra 
57 (61) » 1960 MPLJ 1217 (DB). 

(8) It ia the du^ of the Kacldia Ada- 
tiya to tell the aefendant aa to firom 
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212. Skill and diligence required from agent — ^An agent is bound to conduct 
the business of the agency with as much skill as is generally possessed by persons 
engaged in similar business, unless the principal has notice of his want of skill. 
The agent is always bound to act with reasonable diligence, and to use such skill 
as ho possesses; and to make compensation to his principal in respect of the direct 
consequences of his own neglect, want of skill or misconduct, but not in respect 


Section 211 ^ Note 4 (contd.) 
whom the purchases had been made 
and to whom the sales had been made. 
He ought to prove also as to what 
amount he actually paid to the sellers 
and what amount he received from the 
purchasers in the defendant's account. 
AIR 1958 Raj 255 (256). 

5. Remedies of principal.^ (1) There 
is nothing in Section 231 which would 
prevent a principal from seeking his 
rem^y under Section 211, if he can 
bring his case under that section. AIR 
1934 Cal 721 (722) = 61 Cal 504 (DB). 

(2) Where an agent fails in his duty 
towards the principal, the remedies of 
the principal against the agent are: (1) 
to recover damages for want of skill 
and care and for disregard of the 
terms of the mandate; (2) to obtain an 
account and payment of secret and illi- 
cit profits which have come to the 
hands of the agent as an agent and 
finally the principal’s right to resist 
the agent's claims for commission and 
for indemnity against liability Incurr^ 
as mandatory by showing that the 
agent has acted as a principal himself 
and not merely as an agent. Where the 
agent has made secret or Illicit pro- 
fits, the contract with the third party 
would not be rendered void. But the 
principal can recover the illicit gain 
from the agent. This and the other 
two remedies are available to the 
principal under the ordinary law m 
contract and where agent happens to tc 
a public servant, the contract iteelf 
would not be binding on the princip^ 
If there is contravention of the provi- 
sions contained in Section 175 ^3) of 

the Government of India 
which now corresponds to Article zy» 
of the Constitution. AIR 1955 Ass^ 
33 (45) (DB) •* AIR 1947 Bom 135 
(139) - UJR (1947) Bom 378. 


the agent in course of the agency is 
the loss actually sustained by the 
principal, provided that it was the 
natural and probable consequence of 
the breach or such loss as in the parti- 
cular circumstances the agent m iht 
reasonably have expected to result 
from such negligence or breach of duty. 
AIR 1963 Cal 163 (176, 177) = 1963 Cal 
LJ 43. 

(3) The liability imposed upon an 
agent by Section 211 to make good the 
loss when he had not acted according 
to the direction of the principal is in 
cases where the loss is the direct re- 
sult of the failure to carry out the 
directions of the principal. In other 
words, the loss must be due to the 
disobedience to comply with the 
dictates of the principal. The measure 
of damages in such cases is only the 
actual loss. ILR (1963) 1 Ker 195. 

(4) T^^en agent failed to insure goods 

in violation of agreement and goods 
were destroyed by fire, it was held that 
the agent was liable to pay the princi- 
pal damages by reason of his breach 
of duty. AIR 1951 SC 144 (150) = 

1950 SCR 979. 

(5) Contract Act as to law of agency 

is not exhaustive — Agent making mis- 
take can rectify his mistake so long 
as principal is not affected — Agent 
selling by mistake at loss principal’s 
shares of company can rectify his mis- 
take by purchasing fresh shares of com- 
pany and keeping them for benefit o£ 
principal. AIR 1926 Oudh 576 (577, 

578) = 2 Luck 198 (DB). 

Section 212 — Note 1 

(1) Under Section 212 the agent is al- 
ways bound to act with reasonable 
diligence and to use such skill a.s he 
possesses and to make compensation to 
his principal in respect of the direct 
consequences of his own neglect. AIR 
1958 J and K 25 (27). 


( 1 ) 

case 

the 

loss 

any 

for 

633 


6. Extent of agent’s liability.— 

The measure of damages, in a 
where an agent sells goo<^ 
price fixed by bis principal, is the 
which the principal sustains by 
sale and if he has not su^ained 
loss, the principal can only asK 
nominal damages. (1896) 20 Bom 
(635) (DB). 

(2) It Is essential to a caiwe of a^ 
«on that the act complained oz 
should be the real or effective Muse^ 
the Injury or loss sustained. The me^ 
sure of Hftmflg eg In an acstion oy a 
principal against 

Qg any otliar breacli of duty tiy 


(2) An agent Is to be distinguished 
on the one hand from a servant, and 
on the other, from an independent con- 
tractor. An agent, though, bound to 
exercise his authority In accordance 
^th all lawful instructions which may 
te given to him from time to time by 
bis principal, is not subject In its exer- 
cise to the direct control or super- 
vision of the principal. An agent, as such, 
is not a servant but a servant is gene- 
rally for some purposes his master's 
agent the extent of the agency de- 
pending upon the duties or por- 
tion of the servant and in some cases 
an indei>endent contractor may 
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skm°or remotely caused by such neglect, want of 

UlustratioDS. 

(a) A, a merch^t in Calcutta, has an agent, B, in London, to whom a sum .f 
oney IS paid on As account, with orders to remit. B retains the money for a con- 

Sle not receiving the money, becomes insolvent B is 

liable for the money and mterest from the day on which it onght to have been nald. 

(b) A, an agent for the sale of goods, having authority to sell on credit «ell« t,, ■ 

Z tot’of ™ -d -uaTSauirie. ^ tl Te soXen^"*^ ‘^B a’ 

pect of any losT therely's “tlT ^ compensaHon to his principal in ’res- 

to sef tht the B “ insurance on a ship, omits 

comequente of m the policy. The ship is afterwards lost In 

'Vritett A is ““Bring can be recovered from the under- 

writers. A is bound to make good the loss to B. 

agency^ m sen” htoToo“h who accepts the 

to send the . bales of cotton by a certain ship. B, having it in his power 

her ^wa, the pric^ of”™"tto" IV^B ^^oS TjSe gto^ t” A ‘'rptflfrSrh't 


Section 212 — Note 1 (contd.) 

1965 Madh Pra 

M’itI ('dIk' ' 

(3) Deed — Construction — Language 

manner — 
Ti- Relationship between parties 
Wnether of principal and agent or 
of buyer and seller — Distinctive test 
-- ihe seller remains the owner of the 
property until the property in the 
goods passes to the buyer. As between 
agent and a principal the property in 
the goods vests in the principal and the 
risk remains with him though the 
agent must take proper care of the 
same as a bailee — Agreement in ques- 
tion held as one between buyer 
and seller. ILR (1961) Cut 331 (337- 
338 ) . 

(4) It is agent’s obligation to use all 
reasonable diligence in the interest of 
his customer. The banker must act 
with good faith and without negligence. 
AIR 1960 Punj 590 (693) = 62 Pun LR 
720 (DB). 

(5) Misconduct and negligence on 
part of agent — Agent’s liability for 
loss ' — Measure of damages corresponds 
to actual loss sustained by principal 
provided that it was the natural and 
probable consequence of the breach or 
it was such a loss as in the particular 
circumstances the agent might have 
reasonably expected to result from 
such negligence or breach of duty. AIR 
1963 Cal 163 (177) = 1963 Cal LJ 43 ** 
AIR 1960 Punj 590 (594) = 62 Pun LR 
720 (DB). 

(6) Prindped is entitled to sue his 
agent for damages for loss caused to 


him by negligence of agent, but if 

that he used reasonable 
skill and diligence, which persons of 
common prudence are accustomed to 
use about their own business affairs, he 
cannot be made liable because agent 
cannot ordinarily be deemed insurer 
for any loss which could not have been 
prevented by exercise of reasonable 
sMlI and diligence. Par am ount and 
vital principle of all agencies is good 
faith and loyalty to principal; if agent 
establishes this, he cannot be held 
liable. (1911) 13 Cal L Jour 165 (1*1) 

(7) Principal’s rights are to recover 

damages for want of skill and care and 
disregard of mandate or to obtain ac- 
count and pajnnent of secret and illicit 
profits or to resist agent’s cl aim for 
commission and indemnity by showing 
he acted as principal. AIR 1947 Bom 
135 (139) = ILR (1947) Bom 378 •• 

AIR 1955 Assam 33 (45) (DB). 

(8) When agents did not insure goods 

as directed and collected the premiums 
from the principal for the Insurance, 
and goods were destroyed by fire, the 
loss sustained by the principal was 
held to be directly arising from the 
negligence and misconduct of the agent. 
AIR 1851 SC 144 (148) 1950 SCR 

979. 

(9) Reasonableness as between agent 
and principal depends upon usual 
course of conduct and trade custom. 
Agent accustomed to send goods by rail 
uninsured is not liable for loss due to 
non-insurance. AIR 1925 Mad 46 (46)c 
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Section 212 ^ Note 1 (contd.) 

(10) Agent exercising reasonable skill 
and diligence is not responsible for loss 
caused due to an error of judgment. 
AIR 1915 Sind 30 (31) = 9 Sind LR 
77 (DB). 

(11) Where the shipping documents 
which were not In strict conformity 
with the mandate contained in the 
letter of credit were accepted by the 
bank and made payment, it was held 
that the accepting banker acted negli- 
gently in honouring the draft against 
defective documents and so it could not 
be said that he acted in good faith so 
as to be indemnified for the loss. AIR 
1066 Punj 303 (300) (DB). 

(12) Principal and agent — Plaintiff 
purchasing through defendants' agency 

Directions to defendants after pur- 
chase to despatch the goods to a parti- 
cular place — Goods sent to a wrong 
place — Defendants are liable in dam- 
ages if negligence is proved. (1910) 7 

All L Jour 732 (733, 734). 

(13) Liability to make compensation 
— A’s claim against B for recovery of 
his share of sale proceeds of property 
In Ceylon — Disabilities under Ceylon 
Elxchange Contract Act — B. held not 
liable to pay A’s share in rupees m 
India. AIR 1965 Mad 314 (315) = 77 
Mad LW 626 (DB). 

(14) Agent who was instructed to 
send goods by railway sent them in 
open trucks at owner’s risk. The goods 
were destroyed. It was held that the 
agent was negligent and liable for tne 
same. AIR 1930 Lah 280 (280) = 11 
Lah 227 (DB). 

(15) Where a commission agent 
orised to realise moneys on behalf or 

principal, collected as j^aier. 

could from a merchant who had a^o 
dealings with the principal, 
credit for the balance and mer- 

chant became an insolvent : 
the agent did not fail in any . 

exercise due prudence and ^ not 
guilty of any negligence. AIR l»d» 
Lah 841 (842) (DB). 

(16) If the loss sustained by we 
principal is due to the agent s negU- 

gence or his overconfidence W We 

honesty of others, such 

the part of the ^^ent is 

AIR 1950 Orissa 241 (244) * ILR (1950) 

Cut 174 (DB). 

(17) An expert with sp^i^ 
gaged for reward to perfonn P 
SSkr job. is bound to «erc^ ^ ^ 
in the performance of toe job ana noj 
rdy on me statement of others. (1909J 

IS Cal WN 59 (61). 

MloiSdta Indta with regard to 


supervisors of buildings. Their liabi- 
lity to the employer is measured in the 
light of the agreement between them. 
AIR 1926 Cal 988 (989) (DB). 

(19) Plaintiffs, grain dealers at Hath- 

ras, ordering defendants, agents at 
Karachi, to purchase goods — Plain- 
tiffs naid some money and defendants 
despatched goods by rail — Railway 
receipt delayed and pleuntifiTs not able 
to receive goods — Defendants in- 
structing carriers not to deliver goods 
till their money was paid — Plaintiffs, 
in the meanwhile, paying defendants 
— Carrier’s refusal to deliver goods to 
plaintiffs, in view of instructions — 
Fall in price of goods resulting in loss 
to plaintiffs — Suit for compensation — 
Held, that this was a proper case for 
relief under Section 212. (1912) 34 All 

49 (53) (DB). 

(20) The relation of a banker and 
customer is, as far as the passing of 
a forged cheque is concerned, that of 
an agent and principal. It requires the 
agent banker to use skill and prud- 
ence required in the ordinary course of 
business to identify the signature of 
the customer and detect imitations and 
make pajonent in good faith and with- 
out negligence. Otherwise the custo- 
mer is entitled to recover the amount 
of the forged cheque from the bank. 
air 1954 Mad 1001 (1005). 

(21) Where the defendant bank was 
employed by the plaintiff for collecting 
the price of goods sold to a third party, 
and the plaintiff suffered a loss due to 
the negligence of the defendant in 
presenting the draft sent by the plain- 
tiff after a considerable delay, it was 
held that the plaintiff could only claim 
damages from the defendant for the 
loss caused by his negligence but could 
not recover the price of the goods from 
him. AIR 1958 J and K 25 (27). 

SECTION 213 — SYNOPSIS 

1. Agent’s duty to account. 

2. Legal representatives of agent. 

liability of. 

8. Suit for accounts. 

4. Suit by agent. 

1. Agent’s duty to account. — (1) The 

right of a principal to have an accoimt 
taken in equity rests upon the trust 
and confidence reposed In the agent 
and it is the duty of every agent to 
render just and true account of his 
agency to the principal. AIR 1956 
Madh B 77 (79) (DB). 

(2) If the agent ptirports to act as 
sucdi and in mat capacity enters Into 
a transaction on behalf of the princi- 
pal he wto have to render an account 
to toe principal if toe latter chooses to 
reqiilre him to give an account on toe 
footing of bis being an agmt. AIR 
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1961 Andh Pra 143 (153) = I960 Andh 
LT 524 (DB). 

(3) N as contractor of Government 

— R taking a sub-contract from N •— 
N agreed that he would pay 90 per 
cent, of the bill presented by R to him 
every month whether he received 
money from Government or not — Gov- 
ernnient increased the rates of contract 
considerably and paid N at increased 
rates — R also claiming at the increas- 
ed rate — Held there was no relation- 
ship of principal and agent between N 
^d R — In the absence of privity 
of contract between R and Govern- 
me'nt R had nothing to recover from 
Government and therefore he could 
not appoint N as his agent to re- 
cover anything from the Government 

— Hence R could not require N to ac- 
count even on that basis. AIR 1959 
Punj 92 (93) = 60 Pun LR 444 (DB). 

(4) A right of a principal to call upon 
his agent to render account is not a 
mere right to sue within the meaning 
of Section 6 (6) of the T. P. Act but an 
actionable claim which is assignable as 
such. (1967) 9 Law Rep 400 (407). 

(5) An agent will not discharge him- 
self from the duty of accoxmting, by 
merely delivering to his employer a 
.set of written accounts without attend- 
ing to explain them, and without pro- 
ducing vouchers by which the items of 
disbursements are supported- AIR 1925 
Cal 1069 (1071) = 52 Cal 766 (DB) 

(’81) 6 Cal 754 (756) (DB) •* (1911) 15 
Cal WN 930 (939) (DB) ** (1969) 1 

MLJ 557 = 82 Mad LW 379 »• (1965) 2 
MLJ 207 =* (1965) 78 Mad LW 418 •• 
AIR 1961 Raj 143 (144, 145) = 1961 Raj 
LW 572 •* 1959 MFC 222. 


itself sufficient to prove that agent has 

(10) Prmcipal is entitled to final ac- 

count between himself and agent on 
termmation of agency and agent can 
rely upon casual accounts settled be- 
tween themselves as being prima fade 
coMect.^](1912) 13 Ind Gas 642 (642) 

(11) If illegal gratifications are given 
oy agent he must, in account suit, show 
that they reached their destination and 
when account is being taken, no item 
c^ be passed without voucher or 
Clear account of facts. (1909) 13 Cal 
WN 212 (216, 217) (DB). 

(12) Agent, suspected of misappro- 
priation, kept under supervision is still 
^ent and liable to account for realisa- 
uons during such period. AIR 1942 Pat 
108 (111) (DB). 

(13) Where an agent who is entruft- 
^ with the principal’s money for be- 
ing employed in a specified manner* 
makes use of the money for other pur- 
poses, the agent’s liability in respect of 
such money is that of a trustee. AIR 
1927 Mad 478 (481) (DB). 

(14) Where money is advanced to an 

agent for work to be done on the 
understanding that a bill Is to be sent 
subsequently, agent must account for 
the money. AIR 1921 Mad 609 (609) 

(DB). 

(15) When a person acting as agent 

used to take money from the prlnd- 
pal’s chest and put it to hijs own use, 
he was held to be liable for money 
which was found deficit on taking ac- 
counts. (1909) 31 All 429 (438, 489) 

(DB). 


(6) Rendition of accounts means sub- 

mitting and explaining them and pay- 
ing balance found due from agent upon 
taking accounts. 1912 Pun LR No. 59, 
p. 197 (207) = 1912 Pun Re No. 1 •• 

AIR 1916 Cal 680 (684) = 43 Cal 248 
(DB) ** AIR 1917 Cal 156 (157) (DB). 

(7) Where no matter appears to have 
been in controversy, merely by the 
principal not signifying an3rthing with 
regard to the account submitted, this 
additional duty cannot be deemed to be 
still hanging over the head of the agent 
for an unconscionable length of time. 
(1969) 1 MLJ 557 = 82 Mad LW 379. 

(8) If an agent receives money on 
his principal’s behalf under an illegal 
or void contract, the agent must ac- 
count to principal for the money ao 
received and cannot set up the ille- 
gality of the contract as a justification 
for withholding payment — Per 
Hidayatullah J., Kau^alendrarao J. 
contra. AIR 1954 Nag 306 (313) = ILR 
(1954) Nag 514. 

(9) Principal writing “seen** on ac- 
count books : Held, this was not hj 


(16) Audit of company’s account does 
not preclude It from calling upon 
agents for rendition. AIR 1918 Lah 
218 (219) = 1917 Pun Re No. 86 (DB). 

(17) When an agent is appointed by 
more than one principal, he is liable to 
them jointly. He is not bound to ac- 
count separately to any one of them 
and if he does so, he is not absolved 
from his liability to the others. AIR 
1933 Lah 93 (94). 

(18) Section 213, Contract Act, im- 

poses the duty “on demand” by the 
principal. If anything, these words 
suggest that the demand should be 
made on the agent at his place of 
business. AIR 1940 Mad 588 (589) •• 

AIR 1932 Bom 42 (44). 

(19) Agent is liable for Interest tor 
moneys retained after demand. AIR 
1918 Mad 606 (606) (DB). 

(20) An agent does not owe the same 
duty to the guarantor which he owes 
to the principal in the matter of prov- 
ing the transaction. The agent Is not 
bound to prove the transaction to the 
guarantor, but he has got to prove the 
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Saetton US — Note 1 (contd.) 
amount of the liability for which the 
surety stood guarantee. AIR 1941 Bom 
108 (113) - ILR (1941) Bom 273. 

(21) A pakka adatiya does, for cer- 
tain purposes, act as a principal In re- 
lation to his constituent and he also 
acts as a principal in carrjrlng through 
the orders of his constituent* This 
does not, however, in every case ab- 
solve the “pakka adatiya” from the 
liability to account. That would de- 
pend upon the particular character in 
which he acted and on the terms of his 
employment. There need not be a 
special agreement about accountability. 
That may be the legal effect of the 
terms of the agreement between the 
parties. 1947 Nag L Jour 533 (539). 

(23) Pucca adatia — Relationship be- 
tween pucca adatia and his con- 
stituent is a dual one. The statutory 
provisions of the Contract Act defining 
the rights and obligations of an agent 
vis-a-vis the principal, will continue 
to apply to him with full force. As an 
agent he is always liable to render ac- 
ooimts to his con^ltuent on demand. 
Making good the loss or accounting for 
profit does not make any difference 
about the duty to render accounts. 
AIR 1967 Raj 151 (158) = 1967 Raj LW 
87. 

(23) A pacca arhatia not being 
bound to enter into contract with third 
parties is absolved from liability to ac- 
count on the stringent duty of an 
ordinary agent. He is not liable to dis- 
close his covering contracts or to ac- 
count for the profit or loss made by 
him out of those covering contracts. 
AIR 1950 East Punj 92 (103) = ILR 

(1949) East Punj 547 (FB). 


2. Legal representatives of agent, 
liability of- — (1) After the death of 
an agent, his estate in the hands of his 
l^al representatives continues to be 
liable to the principal for sums found 
due on account from the deceased 
agent. But the legal representative 
cannot be called upon to render ac- 
coimt in tto technical forensic sense in 
which the agent himself would be 
liable in an ordinary suit for rendl- 
tton of accounts. In a suit for accounts 
filed by the principal against the de- 
ceased agent's legal representative, the 
burden of proof primarily lies upon the 
Iflalntiff and it is for the Court to take 
an account on such materials as are 
laid before it by the parties and de- 
termine what amount. If any, was due 
to the plnintifT from big deceased agent. 
AIR 1945 Bom 21 (23) (1912) 16 Cal 

L Jour 282 (284 to 287) (DB). 

(2) Legal representative of agent u 
bound to furzush accounts and is liable 
for money due on account which 

armntk fQ hia hands. (1912) 16 Cal L 

Jour 286 (292, 288) (DB). 


(3) Legal representative of deceased 

agent Is liable to the extent of the assets 
of the agent in his hands for negligence 
or misfeasance of the agent. (1913) 17 
Cal WN 5 (8) « 16 Cal L Jour 282 

(DB). 

(4) The death of the agent pending 
a suit for accounts against him does 
not exonerate his legal representatives 
from liability. Only the plaintiff would 
have to advance strict proof of the 
monies collected by the agent and not 
accounted for and a decree for the 
amount due should be passed against 
the assets of the deceased agent. AIR 
1918 Cal 276 (277) (DB). 

(5) A suit brought against an agent 
for rendition of accounts can be con- 
tinued against the legal representatives 
of the agent. AIR 1950 East Punj 250 
(251) •* AIR 1951 Cal 182 (190). 

(6) In a suit for accounts by princi- 
pal against agent and after his death 
his heirs the agent is liable to account 
not only for sums actually received by 
him but also those which he has failed 
to collect. AIR 1921 Mad 407 (408) = 
44 Mad 214 (DB). 

(7) Liability of an agent is personal 
and the deceased agent’s legal repre 
sentatives cannot be required to rendei 
accounts in the same sense in which 
the agent himself might have been call- 
ed upon to do. AIR 1950 Dacca 13 (2) 

(15). ^ . 

(8) A suit for accoimts pure and sim- 
ple without any claim for any specific 
sum of money against the legal repre- 
sentatives of a deceased agent is not 
maintainable. AIR 1951 Cal 182 (190). 


3. Suit for accounts.— (1) A suit for 
iccounts is founded on the right of 
he plaintiff to receive an accounting 
rom the other party; such a right can 
•nly arise If the parties are in a fidu- 
iary relationship to each other. AiK 
938 Nag 254 (255). 

(2) Section 213 of Contract Act gives 
right to the principal to demand ac- 

oimts from the agent. This is a s^- 
utory right and cannot be (tefeated by 
eying that the princl^l should 
'or specific amount. Thus a 
iccount by the principal agai^ the 
igent is maintainable, though suit 

a not for specific amount. (1964) 66 
LH 45? (AIR 1933 Sind 247 and 

MR 1941 Oudh 622, Dlst.) 

(3) Suit for money found due on an 

iccount being taken and a s^t for 
•enderlng an account «^^ot be dm- 
nguis^. (1912) 16 Cal WN 1042 

10441 f DBl . 

(4) Under Section 213, C^ntr^ Art, 
rvery principal has a statutoi^ 

!t«im accoimts from his a^nt, ti^ 
Ight Is, however, subj^ to one qua^ 
Icatlon, namely, that If toe accounts 
letween toe principal ami 
ettled or stated, there Is no right to 
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claim accounts any longer. AIR 1947 

Bom 135 (136, 138) = ILR (1947) Bom 

378 ** (1969) 1 ML.J 557 = 82 Mad LW 

379 ** (1964) 77 MLW 458 (2). 

(5) An agent is liable to render ac- 
counts to his principal but the 
principal cannot pick up some items 
in the accounts and file a suit 
for recovery of the amounts cover- 
ed by those items as if they are 
amounts due and payable by the agent 
to the principal. The suit should be 
in the form of a suit for accounts. 78 
Mad LW 418 = (1965) 2 Mad LJ 207. 

(6) It is true that as between a 
principal and an agent, the only suit 
which the law generally permits is a 
suit for general accounts and a princi- 
pal ought not to be allowed to select 
and single out capriciously certain 
items out of the business of agency 
and seek relief therefor. But this rule 
that a suit for general accounts alone 
would lie would not apply to a case 
in which the agent had rendered ac- 
counts but the principal takes excep- 
tion to certain specific items. (’64) 77 
Mad LW 458 (2). 


(7) Settlement of account necessari- 
ly involves consideration of credit as 
well as debt entries — Accoimts sent 
containing only debit entries and not 
credit entries — Though debit entries 
are accepted as correct that would not 
amount to settlement of accounts. AIR 
1966 Andh Pra 256 (259). 

(8) An unsigned account sent by one 
party to another which the latter ac- 
cepts becomes an account stated 
which furnishes a cause of action for 
instituting a suit even though there are 
other unsettled accounts remaining be- 
tween the parties. 1965 Raj LW 523 
(527) = ILR (1965) 15 Raj 1023. 

(9) It is not open to any principal 
who has got all the accounts of his 
agent in his possession, to employ the 
machinery of the Court for examining 
his accounts on the off-chance of mak- 
ing his agent liable for any sum whi^ 
on such examination may be found due 
from him. AIR 1929 Cal 418 (421) (DB). 


(10) In a suit by the principal for 
profits made by the agent, the onus of 
proving that no profits were made lies 
on the agent where he pleads non-re- 
ceipt of any profits. 1901 Pun Re (Civ) 
No. 46. p. 152 (154). 

(11) A suit by a principal for ac- 
counts because the defendant, his agent, 
has not rendered any account is 
different from a suit in which a princi- 
pal alleges that the defendant, his 
agent has rendered accoimts but prays 
to have them re-opened or to surcharge 
and falsify them on the groimd of 
fraud or material error. In the for- 
mer, if agency is established a prelimi- 


nary decree for accounts must follow 
^ a matter of course, if account has 
not been already rendered. In the 2nd 
class of cases, the fraud must be sned- 
fically alleged and proved if the ac- 
counts are to be re-opened on the 
ground of fraud and if the principal 
^ to surcharge and falsify, ^ 
particular grounds of such relief must 
be specifically stated and substantial 
errors pomted out. (1910) 13 Cal L 

Jour 165 (173). / u 


(12) Where a single item complained 
of was a fraudulent item, the proper 
order to make was to open the accounts 
altogeUier, but where the item com- 
pl^ed of is not a fraudulent item, 
and the accounts are of some yeartf* 
standing, the proper order is only to 

^ surcharge and falsify. 
II the unpeached accounts contain 
errors of considerable extent both in 
number and amount, whether caused 
by mistake or fraud, the Court will 
order such accounts to be opened 
will not merely give liberty to sur- 
charge and falsify. But if a fiduciary 
relation exists between the parties, 
then the Court would make a similar 
order if such accounts are shown to 
contain less number of errors, or if 
they contain any fraudulent entries. 
AIR 1956 Madh B 77 (79) (DB) •* AIR 
1948 All 138 (140) = ILR (1947) All 424. 

(13) Where the plaintiff’s instructions 
to defendant who was a commission 
agent, to reship goods to India were 
not carried out and accounts were not 
rendered to him , in a suit for rendition 
of accounts it was held that plaintl^s 
relief was by way of damages. AIR 
1933 Sind 247 (250) (DB). 


(14) A decree can be passed in 
favour of an agent in a suit brought 
by principal for rendition of accounts. 
But it cannot be laid down that a de- 
cree must be passed in favour of the 
defendant. AIR 1938 Lah 723 (724). 

(15) A suit for accoimt lies against a 
servant on a fixed salary but the nature 
of whose employment is that of an 
agent. AIR 1930 Sind 142 (143). 

(16) Co-sharer zamindars appointing 
Naib — Naib, after payment of revenw 
etc., to remit realised amount accord- 
ing to shares of co-sharers, to render 
accounts and explain accounts to co- 
sharers according to their shares 
Suit by one co-sharer for accounts 
after digmi.q.«dng Naib — Other «)- 
sharers impleaded as defendants on 
their refusal to join as plaintiffs 
Principals held were joint and sev^m 
principals — Joint and several account- 
ing not to be objected — Suit as 
framed held maintainable. AIR 1949 
Cal 656 (657). 

(17) In law, a “pakka Arhatia” is Mt 
an agent but a principal. No suit by vw 
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Section 213 — Note 3 (contd.) 
constituent therefore lies against 
lor rendition of account. AIR 1948 Lah 
14 (16). 

(18) Where a principal files a suit 
against an agent for settlement of ac- 
counts the suit should refer to all the 
dealings of the agent as an agent of 
the principal. But it is open to a Pakka 
Adatla, that is a commission agent, to 
file a suit against his principal in 
respect of the moneys due to him in 
respect of any of the transactions. 
Such a suit is maintainable although it 
does not include all the transactions 
between the parties. AIR 1962 Guj 68 
(70, 71) = (1962) 3 Guj LR 418 (DB). 

(19) When the relationship of agency 
was established, the detennination of 
the actual liability in any partlculeir 
amoimt should be as a result of an order 
to take an account, that is to say, a 
preliminary decree would be the pro- 
per one to pass in a suit for accounts. 
But it would be different if the case of 
the agent was that an account had al- 
ready been furnished and accepted. 
(1969) 1 MLJ 557 = 82 Mad LW 379. 

(20) Suit against agent for moneys 

collected by him — Starting point of limi- 
tation is the date of the termination 
of agency. AIR 1968 Raj 14 (17) = 

1967 Raj LW 570 (DB). 

(21) Suit for accounts against agent 
— Set off — Claim of agent in respect of 
losses incurred by him in transactions 
put through by agent’s branch at some 
other place on behsili of principal — 
Agent has right to equitable set off to 
the extent of losses by him : AIR 
1966 Raj 229 ( 230) « 1965 Raj LW 346. 

(22) Accounts — Transactions be- 
tween parties not of the nature of 
agency but of outright sale — No evi- 
dence of fraud, mistake or any other 
sufficient equitable ground — Finality 
of the accotmts cannot be reopened. 
AIR 1967 SC 181 (188) ^ (1966) Snpp 
SCR 1. 

4. Suit by ageut.^ — (1) This section 

lays down that agent is bound to ren- 
der accotmts to his principal, but 
it is nowhere laid down in the Act that 
it is the duty of principal to render ac- 
count to agent. 1899 Pun Re (Civ) 
No. 60. p. 267 (268) (DB) *• AIR 19^ 
Lah 100 (100) •• AIR 1927 Lah 701 (70^. 
(Must sue for specific amount.) •• AIR 
1937 Cal 359 (360) = ILR (1937) 2 C^ 
259 (DB) •* AIR 1937 Sind 51 (53, 54) 
» 30 Sind LR 371 (DB). 

(2) As the right of a principal to 
have an account from hia agent is 
founded on the statute, i.e.. Section 213, 
Contract Act, a suit by princlp^ 
would always lie. But that does not 
warrant the unqualified proposition 
that a suit by an agent for an account 
against biii principal can never lie. AIR 


1954 Nag 300 (304) = ILR (1954) Nag 
435 (DS), 

(3) Where it is equitable from the 
particular circumstances and the rela- 
tions of the parties that one should ac- 
count to the other, a suit for an ac- 
coimt by the agent will lie. AIR 1937 
Sind 51 (53, 54) = 30 Sind LR 371 (DB) 
•• AIR 1933 Lah 483 (484) = AIR 1967 
^dh Pra 109 (111) = (1966) 1 Andh 
WR 423 •• AIR 1965 Andh Pra 18 (19. 
20) = (1964) 1 Andh WR 194. (Such 
exceptional circumstances would exist 
where the agent is unable to know the 
amount due to him without examining 
the accounts which are in the posses- 
sion of his principal and which he Is 
not able to get at, or where his remune- 
ration depends, upon the extent of 
the dealings entered into between his 
principal and third parties of which he 
is not aware.) ** AIR 1960 Punj 15 (15, 
16). (Agent not in position to know 
state of accounts — He can maintain 
suit for rendition of accounts at his 
place of business.) ** AIR i960 Punj 
607 (607. 608) = (1961) 31 Com Cas 

(Ins) 27 ** AIR 1960 Andh Pra 13 (14) 
-= (1959) 1 Andh WR 384 *• AIR 1959 
All 546 (550) (DB). (It should be made 
clear that the exceptional circumstance 
of the agent not being able to claim a 
specific sum without the principal’s ac- 
counts being gone into exists.) 

(4) Though an agent has no statu- 
tory right for an account from his 
principal, nevertheless there may be 
special circumstances rendering it equi- 
table that the Principal should account 
to the agent. Such a case may arise 
where all the accounts are in the pos- 
session of the Principal and the agent 
does not possess accounts to enable him 
to determine his claims for commission 
against his principal. The right of the 
agent may also arise In an exceptional 
circumstance where his remuneration 
depends on the extent of dealings 
which are not known to him or where 
he cannot be aware of the extent of 
the amoimt due to him unless the ac- 
counts of his principal are gone into. 
AIR 1967 SC 333 (336) = (1966) Sup 
SCR 38. 

(5) Where A worked as an agent for 
B, a book-seller, on commission basis, 
canvassing in certain area for the sale 
of B’s books and did not know how 
many books were sold through his 
efforts as he could not keep any ac- 
counts of the transactions entitling him 
to the commission, and those accounts 
were admittedly kept by B. 

Held, that In these circumstances A 
could maintain an action for accounts 
against his principal B. AIR 1954 Nag 
300 (304) = ILR (1954) Nag 435 (DB). 

(6) If the principal undertakes to 
supply certain goods to his agents lor 
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214. Agent's duty to communicate ^th principal. — It is the duty an 
agent, in c^es of difiBculty,* to use all reasonable diligence in co mTnunifMiHng 
with his principed, and in seeking to obtain his instructions. 

[®] See, however, S. 189 supra. 


215. Right of principal when agent deals, on his own account, in businesfl 
of agency without principal's consent — If an agent deals on his own account in 
the business of the agency, without first obtaining the consent of his principal and 
acquaii^g him vrith all material circumstances which have come to his oto 
I mowledge on the subject, the principal may repudiate the transaction, if the case 
shows either that any material fact has been dishonestly concealed from him by 
the agent, or that the deal in gs of the agent have been disadvantageous to 

Rlustratioos 

(a) A direct B to sell A’s estate. B buys the estate for himself in the name of C. 
A, on discovering that B has bought the estate for himself, may repudiate file sal^ 

if he can show fiiat B has dishonestly concealed any material fact, or the sale has 
been disadvantageous to him. 


(b) A directs B to sell A s estate. B, on looking over the estate before selling 
fmds a mine on the estate which is unknown to A. B informs A that he wishes to buy 
me estate for himself, but conceals the discovery of the mine. A allows B to buy in 
ipioiance of the existence of the mine. A, on discovering that B knew of the mina at 
tbo time he bought the estate, may either repudiate or adopt the sale at his opticm. 


Section 213 — Note 4 (contd.) 

purpose of selling the goods sup> 
plied and charges certain fee from the 
agent for carrying on the business for 
and on behalf of the principal, durinf 
the subsistence of the contract or 
agency and if the principal has failed 
to supply the goods during a particular 
period, the agent may have a right to 
sue for accounts at the close of the 
contract of the' agency, but he cannot 
ask for the refund of specific amount 
of the fee paid by him as an agent for 
the non-supply of the goods for a 
period during the continuance of the 
contract. AIR 1959 Assam 75 (89, 90). 

(7) Where the accounts are compli- 
cated and the amount due cannot be 
ascertained without going into ac- 
counts, the agent can sue for accounts. 
AIR 1955 Punj 143 (144) •• AIR 1957 
Trav-Co 264 (265). 

[But see AIR 1946 All 489 (492) .1 

(8) There is nothing in law which 
prevents an agent from suing his 
principal for specific sums of money 
due to him, as commission for specific 
work done by him. AIR 1957 Mad 21 
(21) *• AIR 1965 Andh Pra 18 (19. 20) 
= (1964) 1 Andh WR 194 •• ILR (1962) 
Cut 617. 

Section 214 — Note 1 

(1) Principal is bovmd by the know- 
ledge of the agent, if it is on material 
point and such that the agent was 
botmd to communicate to the principal. 
AIR 1950 Bom 76 (79) fDB). (Broker 
selling shares In open market — 
I^owledge of broker as to the name of 
purchaser cannot be Imputed to prlnd- 
pal Case is different in case of sale 
by private treaty.) 


(2) Agent unauthorised to buy or 
sell at best rates cannot defer carry- 
ing out the order iintil he has com- 
municated the rate of the day to the 
principal and received his sanction. 
AIR 1918 Sind 1 (5) « 12 Sind LR 93. 

(3) Sale of pawned goods by pawnee 
— Purchaser raising dispute regarding 
quality of goods — Duty under section 
arises — Pawnee must treat himself as 
agent of pawner. AIR 1969 Pat 385 
(393) (DB). 

Section 215 ^ Note 1 

(1) An agent cannot, without the 
knowledge and consent of his principal, 
be allowed to make any profit out of 
the matter of his agency beyond his 
proper remimeratlon as agent. (1902) 
26 Bom 689 (702) (DB). 

(2) Where there is conflict between 
duty and interest, the servant or agent 
must disclose any tinderstanding, like- 
ly to result In gain to him, arrived at 
l^tween the servant or agent and a 
third person who enters into a contract 
with ^e master or principal, otherwise 
such a secret bargain being a fraud on 
the master or principal will entitle h^ 
to rescind the contract with such third 
person. AIR 1929 All 87 (94) (DB). 

(3) In order to set aside transacthm 
by ^ent dealing on his own account, it 
is necessary that agent should have 
concealed material fact dishonestly or 
that the dealing should have be^ in 
fact to disadvantage of the principal. 
By law of England, however, if an 
agent, without disclosing the fact thw 
he is the i>er8on dealing hfmsett, dew 
with his principal, principal on dls- 
oovering that fact can have transaiMoa 
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, , 216. Principal s right to beneHt gained by agent dealing on his own account 
m business of agency.— If an agent, without the knowledge of his principal, deals 
m the business of the agency on his own account instead of on account of his 
principal, the principal is entitled to claim from the agent any beneHt which may 
have resulted to him from the transaction. 

Illustration 

A diiects B, his agent, to buy a certain house for him. B tells A it cannot be 
bought, and buys the house for himself. A may, on discovering that B has bought the 
house, compel him to sell it to A at the price he gave for it. 


Section 216 — Note I (conlil.) 

set aside. AIR 1922 Mad 497 (498) = 
45 Mad 1005 (DB). 

(4) A transaction which necessarily 
puts the agent's duty in conflict with 
the interest of his principal must be 
presumed to be disadvantageous to 
principal who is not informed of the 
fact. AIR 1935 Sind 38 (44) (DB). 

(5) Disadvantage to principal does 
not mean a mere possibility. Disad- 
vantage is a question of fact depending 
oh the facts of each case and no pre- 
sumption arises. AIR 1927 Sind 195 
(196) = 22 Sind LR 409. 

(6) If agent appointed to sell princi- 

pal’s goods for fixed price, buys them 
himself without previous consent of 
latter, principal may either repudiate 
transaction according to Section 216 or 
affirm it. If he affirms, he will be 
liable to pay to agent such charges as 
are only incidents of transaction of pur- 
chase: but not charges annexed by 
terms of contract to agency. (1910) 34 

Bom 292 (307) (DB). 

(7) When agent uses his debt due to 
his principal to obtain property for 
himself he realises that debt on princi- 
pal’s behalf and is liable to account for 
same. AIR 1914 All 351 (351) (DB). 


(8) Agent employed to raise a loan 
on behalf of principal cannot lend his 
own monies without the knowledge of 
the principal. Such a contract is not 
void but only voidable at the 
the principal. AIR 1928 Cal 727 (728) 

*™)’when agent joins secret combina- 
tion to make personal profit for him- 
self he is guilty of l>reach of duty. AIK 
1928 Lah X96 (200) = 9 Lah 7 J^DB). 

(10) Where the PlamtifT company 

were managing agents of the ' 

ant's comoany to which the lormer 
sSllied goods, the plaintiff company 
WM held not entitled to make 

nt on the goods supplied to their 
nrincinal the defendant company. 

1914 B^r 205 £2061 - 8 Low Bur 

Rbl 102 (DB). . . , 

(11) When an agent acts as principal 

in' a contract without the j?g 

^otn HCR 90 (95). 

[Vol. 6.1 3 A. M. 61 


(12i Section 236 applies only where 
one person enters into a transaction 
with another on the basis that that 
other is an agent for a third person, 
and does not apply where an agent 
deals on his own account. In such a 
case, the principal may repudiate the 
transaction under Section 215. AIR 
1918 Mad 568 (568. 569) (DB). 

(13) Principal is bound by the know- 
ledge of the agent if it is on a material 
point and such that agent was bound 
to communicate to the principal. AIR 
1950 Bom 76 (79) (DB). 

(14) A mortgagee who exercises the 
power of sale under Section 69 (3) and 
(4). Transfer of Property Act. acts in 
his own right and not as the agent of 
the mortgagors. Sections 215 and 202, 
Contract Act. have no application to 
such a case. 1948 Bur LR (HC) 148 
(156). 

(15) A kept his shares with respec- 
tive blank-transfer deeds in possession 
of K — K had full authority from A to 
.sell, dispose of or in any way deal 
with them — K was the mercantile 
agent of A — The shares were kept 
with D by K — D sold these shares to 
variou.s persons who purchased them 
without notice of defect in the title of 
D — Held A was negligent in leaving the 
shares with blank transfer deeds or al- 
lowing them to remain in possession of 
D Sind that act of negligence was the 
pi'o.xiinate cause — A wa.s estopped from 
denying the lille of purchasers- AIR 1965 
Cal 355 (363). 

(16) Sale of pawned goods by pawnee 

— Quality of goods disputed by pur- 
chaser — Section is attracted. AIR 
1969 Pat 385 (393) (DB). 

Section 216 — Note 1 

(1) The section imposes a penalty on 
the agent who converts himself into a 
principal, without due disclosure to the 
principal. The operation of the section in 
no way depends upon the principal hav- 
ing suffered in any manner. This is so 
because the agent holds a flduciary posi- 
tion and if he makes some profits in 
that capacity he should make good the 
same to the principal, even if the agent 
has spent his own money in the transac- ' 
lion. AIR 1955 Assam 177 (182). 

(2) An agent is bound not only not to 
injure the interest of his principal but 
also to further them. He should not 
place himself in a po.sition where his 
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217, Agent’s right of retainer out of sums received on principal’s account — 
An agent may retain, out of any sums received on account of the principal in the 
business of the agency, all moneys due to himself in respect of advances made or 
expenses properly incurred by him in conducting such business, and also such 
remuneration as may be payable to him for acting as agent. 


Section 216 — Note 1 (contd.) 
inleiesls might be adverse to that of the 
principal. AIR 1919 All 440 (444) = 41 
All (530 (DB). 


(3) A principal has inter alia, a right 
as against the agent who fails in his 
duty, to obtain an account and payment 
of secret and illicit profits which have 
come to the hands of the agent as an 
agent. AIR 1947 Bom 135 (139) = ILR 
(1947) Bom 378 ** AIR 1955 Assam 33 
(45) (DB). 


(4) Partnership of A and B entering 
into contract with Government — B by 
his act and conduct leading the Govern- 
ment to cancel the contract and giving it 
B — Contract which B secured in 
his own name must be held to be for 
the benefit of the partnership — If the 
contract was given to B for lesser 
amount, it was B who brought about the 
situation and therefore, would be liable 
for the same on account of his fraudu- 
lent conduct as such. AIR 1966 Bom 111 
(111, 112) = 67 Bom LR 357. 


(5) When a person is an agent for 
others, all profits and advantages made 
bv him in the business beyond his ordi- 
nary compensation are to be for the 
benefit of the employers. (’93) 16 Mad 
238 (266) (DB). 


(6) Where an agent sells his own 
goods to the principal converting himself 
into a principal in respect of the sale, 
without disclosing the true position to 
the principal, then the principal is en- 
titled to claim from the agent any bene- 
fit which may have resulted to the agent 
from the transaction. AIR 1934 Bom 86 
(87, 88) (DB). 

(7) Principal can have a decree for an 
account of profits of property outside 
British India purchased by an agent at 
a sale in execution of a mortgage decree 
passed in favour of his principal but he 
is not entitled to a mandatory injunc 
tion directing the agent to execute a 
reconveyance to the principal. AIR 1916 
Mad 1133 (1136) (DB). 

(8) First mortgagee in possession or 
mortgaged property and authorised to 
collect profits in lieu of mortgage money 
— Second mortgagee selling property in 
exercise of his power of sale under the 
morlgage and first mortgagee purchasing 
same and obtaining fresh lease of land 
owned by second mortgagee on which 
mortgaged property stands — First mort- 
gagee cannot be said to be agent of 
mortgagor in the purchase and mortgagor 
cannot take benefit of same nor is the 
mortgagor entitled to the benefit of 
assignment of a subsequent mortgage. AIR 


7 Rane 61 


in Court 


1929 Rang 140 (143, 144) = 

(DB). 

(9) Property purchased 
auction by agent acting on his own 
account contrary to principal’s directions 
— Principal cannot ratify so as to derive 
benefit as it was not an act done in 
■)r% agency. AIR 1917 Mad 

(ID) No broker, unless specially autho- 
rised, IS entitled to get commission from 
Dojh sides. AIR 1933 Rang 184 (184). 

(11) Section 216 is merely en ablin g and 
confers upon principal right to claim 
from his agent benefit of transaction to 
which agency business related where 
agent, without knowledge of principal 
has dealt with business on his own 
account, instead of on account of latter. 
Principal is free to exercise that right or 

^1910) 34 Bom 292 (303, 304) 

(DB). 

(12) Agent entrusted with principal’s 
moneys to be employed in a specified 
manner — Agent making use of these 
moneys for other purposes — Agent’s 
liability in respect of such moneys is that 
of a trustee. AIR 1927 Mad 478 (48!) 
(DB). 

Section 217 — Note 1 


(1) The agent is entitled to a lien or 
retainer upon monies of his principal 
which are in his hands, for all expenses 
properly incurred. In such cases there 
is no question of limitation. AIR 1923 
Rang 84 (86) = 11 Low Bur Rul 326 
(DB). 

(2) The right of retainer and lien con- 
ferred on the agent does not m^e the 
amount received by the agent on behalf 
of the principal any the less the pro- 
perty of the principal. The principal is 
the full owner and his complete control 
over his properties in the hands of the 
agent is subject only to the latter’s statu- 
tory right of retainer and Hen. AlR 1968 
SC 140 (143) ^ 1963 SCR 620- 

(3) An agent who has received monies 
on behalf of his principal is accountable 
to the latter for the payment thereof and 
he is under a legal obligation to do so 
subject of course, to the provisions of 
Section 217 and Section 221. This obli- 
gation on the part of the agent subsists 
even if the monies received by him are 
the fruit of a void or an illegal con- 
tract. AIR 1960 Raj 296 (302) = ILR 
(1960) 10 Raj 412. 

(4) The word ‘business' in Section 217 
must mean a continuing business or the 
same business as that for which agent 
had been agent before. Hence, an agent 
cannot retain sums received on account 
of his principal in one business, on ac- 
count of remuneration due to him for 
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218. Apiit*s duty to pay sums received for principal. — Subject to such 

deductions, the agent is bound to pay to his principal all sums received on his 
account. 


Section 217 — Note 1 (contd.) 
actins in another agency. 1885 Pun Re 
No. 49, pp. 97 (99) (DB). (Pleader 

realizing decretal amount for client in 
one suit — He cannot retain amount as 
fees in another suit.) •• (1910) 33 Mad 
255 (256) (DB). (Pleader realizing 

money for his client in one cause — 
Money cannot be retained as fees in 
another cause.) 

(5) A pleader was entrusted with cer- 

tain shares in his private capacity for 
being sold but appropriated sale proceeds 
to fees due to himself; Held, that he 
had no right to pay himself for his fees 
out of sale proceeds of shares irrespec- 
tive of his client's wishes, lie had no 
lien or right of retainer under S. 217 or 
Section 221. (1912) 13 Cri L Jour 513 

(517-520) = 6 Sind LR 222 (DB). 

(6) Where the amount of the pro- 
missory note was not an amount advic- 
ed by way of loan but an amount which, 
at the request of his client the pleader 
disbursed for out-fees in the suit in 
which he was retained as vakil it was 
held that independently of the promissory 
note, the pleader was entitled to recover 
the out-fees advanced by him and under 
Section 217 of the Contract Act, he was 
entitled to retain the same out of the 
sums received by him to the credit of his 
client. (1904) 27 Mad 512 (517) (DB). 

(7) Order under Section 185, Com- 
panies Act, 1913, against managing agent 
— Managing agent should be allowed 
to retain such amounts as he is entitled 
to under Section 217 or the terms of the 

manaainff agency aaV 

cles of Association. AIR 1937 Mad 401 

(402) (DB). 

Seetton 218 — Note 1 

(1) Any person acting in the character 
of an agent, when he collects ™oney 
professing to receive it on behalt ot 
his principal is bound to render a pro- 
per account to the principal. The fac. 
that master could not have enforced the 

payment does not enable P , 

keep it for his own use. (1903) 30 Cal 

1011 (1014) (DB). 

(2) When a person wrongfully convert- 
ed the goods of another person 
received the amount the owner of the 
goods may sue for the recovery of l^he 
money on the basis of an implied con- 
tract of agency, the defendant being ficti- 
tiously assumed to have nghtfully receiv- 
ed the money as the plaintiff s agent 
Sd to iSye iailed to P^y » °ver to the 
principal. AIR 1953 Madh B 38 (39). 

(3) An agent recovering money on 
behalf of his principal xmder an ille^l 
o? void contract must account to 
principal for the money so r^eived. He 
cannot set up the illegality of the 
tract as a juatifleation for withholdmg 


payment in an action by the principal 
when the illegality had been waived by 
other contracting party by paying the 
money. (1903) 25 All 639 (641) (DB) •• 
AIR 1960 Bom 548 (551) = 62 Bom LR 
304 (DB) •• AIR 1960 Raj 296 (302) = 
ILR (1960) 10 Raj 412. 

(4) If an agent in the course of the 
agency transactions commits a crime he 
cannot be made liable to pay thi profits 
of such crime to the principal.- 1957-2 
Andh WR 226 (232). 

(5) The principal can sue for accounts 
the sub-agent appointed by him for 
collecting rents, though the sub-agent was 
to pay over the collections to the agent. 
AIR 1927 Cal 917 (918) (DB). 

(6) When a Hindu father incurs liabi- 
lilv to pay a debt as an agent of an- 
other. the son becomes liable to pay it. 
The liability of the son arises at the 
same lime as that of the father. The 
son is not absolved from such liability 
by the mere fact that the father subse- 
(luently misappropriated the sum or made 
himself criminally answerable. (1909) 
19 Mad L Jour 759 (759) (DB). 

(7) The suit properties were agreed to 
be sold to the plaintiff for the purposes 
of discharging certain debt due by the 
family of the defendants, but as there 
was some delay in completing the sale 
transaction the plaintiff was requested to 
pay off the creditors even before the 
execution of the sale-deed and he was 
assured that the amount so paid might 
be adjusted towards the sale price and 
that if the plaintiff had to pay to the 
creditors anything in excess of the sale 
price the same would be made good to 
him with interest. The plaintiff manag- 
ed to get a transfer of the documents 
held by the creditors on payment of 
smaller amount than was actually due 
under those documents and he claimed 
that he was entitled to get the benefit of 
the remission given by those creditors: 
Held, that in making disbursements out 
of the agreed sale price the plaintiff was 
only acting as the agent of the defen- 
dants and he was not entitled to retain 
for his own benefit any remission that 
he obtained from the creditors. AIR 
1937 Mad 810 (810) (DB). 

(8) A party took up a contract with 

military authorities and deposited secu- 
rity money in a recognised Bank, accord- 
ing to rules. The Bank went into liqui- 
dation and the money was lost. The 
Bank was held to be agent of the 
military authorities and liable to make 
up the loss. AIR 1932 Lah 34 (36) 

(DB). 

(9) Principal also a banker under an- 
other name — Agent having deposit in 
the Bank — Suit by principal for sale 
proceeds in agent's hands — Agent can 
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219. When agent’s remuneration becomes due. — In the kbsence of any 
special contract, payment for the performance of any act is not due to the agent 
until the completion of such act; but an agent may detain moneys received by 
him on account of goods sold, although the whole of the goods consigned to him 
for sale may not have been sold, or although the sale may not be actually com- 
plete. 


Section 218 — Note 1 (contd.) 

sel olT amount deposited. AIH 1921 PC 

103 (104). 

(10) PlainlilTs entering into torward 
transaction through defendants as com- 
mission agents — Transaction covered by 
cross-contract prior to due dale under 
first transaction — Rights and liabilities 
of parties (plainliffs and defendants) be- 
come crystallised on date of second cross- 
contract — Defendants cannot be heard 
to say that because due dale under prioi 
transaction had not arrived, plaintifts 
cannot claim profits earned. AIR 1960 
Rai 296 (303) = ILR (1960) 10 Raj 412. 


agreement. AIR 1944 Sind 168 (169) =* 
ILR (1944) Kar 42 (DB). 

(6) Broker who has negotiated a con- 
tract is entitled to his commission, even 
though a modification of its term is 
made by the parties- (1896) 20 Bom 124 
(128) (DB). 

(7) Where one party is employed by 
another to do a certain act, the , real 
test to determine whether he is entitled 
to commission is to see whether the 
party so employed has done that act or 
not. AIR 1928 Bom 270 (273) = 52 
Bom 627. 


Section 219 — Note 1 

(1) A broker’s duly is to simply bring 
the parlies together, arrange a transac- 
tion and to gel the contract completed- 
The performance of tlial contract is a 
matter between the promisor and the 
promisee and the due fulfilment of the 
conditions is not the sine qua non for 
the earning of the commission- AIR 
1935 Pesh 56 (57) (DB) ** AIR 1928 
Bom 270 (273) = 52 Bom 627. 

(2) Contracts with commission agents 
can fall in three classes, viz., (1) in 
which the agent is promised a commis- 
sion by his principal if he succeeds in 
introducing to his principal a person 
who makes an adequate offer usually an 
offer of not less than the stipulated 
amount; (2) in which the property is 
put into the hands of the agent to dis- 
pose of for the owner and the agent 
accepts the employment, and, it may be, 
expends money and time in endeavouring 
to carry it out; (3) where the agent is 
promised his commission only upon com- 
pletion of the transaction which he has 
endeavoured to bring about between the 
offerer and his principal. AIR 1959 All 29 
(31) (DB). 

(3) Broker employed to sell is en- 
titled to his commission when sale is 
completed in favour of purchaser found 
by broker though actual negotiations or 
completion of sale did not take place 
through direct intervention of broker. 
AIR 1930 All 545 (548) = 52 All 688 
(DB) •• ILR (1953) Madh B 331 (337. 
338). 

(4) A broker, to be entitled to his 
commission, must prove either that the 
transaction has been completed or that 
the non-completion was due to default 
of the principal AIR 1922 Bom 433 
(434) *• AIR 1934 Bom 158 (160) *• 
ILR (1951) Mvs 178 (183). 

(5) Broker engaged to purchase house 
— Brokerage is payable only on com- 
pletion of conveyance in absence t>f 


(8) When agent is employed for com- 
inissiun to sell certain property and agent 
succeeds in finding purchaser but princi- 
pal declines to sell, agent is entitled to 
reasonable remuneration for his work 
and labour. (1912) 15 Cal L Jour 312 
(320. 321) •* (1910) 8 Mad L Tim 40 
(46). 

(9) Where the parties have made an 
express contract for remuneration, the 
amount of remuneration and the condi- 
tions under which it will become pay- 
able must be ascertained by reference to 
the terms of that contract; no implied 
contract can be set up to add to or vary 
such terms. If, therefore, the broker had 
complied with the terms of the con- 
tract and fulfilled bis part of it, he was 
entitled to the entire amount payable to 
him under the contract. Evidence about 
compensation or actual loss was in the 
circumstances entirely unnecessary and 
his suit cannot fail for want of it. AIR 
1959 All 29 (30, 31) (DB), 


(10) An agent has no right to receive 
remuneration from his principal unless 
there is a contract express or implied to 
that effect. In order to entitle the agent 
to receive his remuneration he must have 
carried out that which he bargained to 
do. and all conditions imposed 'sby the 
contract must have been fulfilled- Sec- 
tion 219, Contract Act, does not prevent 
the parties from contracting that the pay- 
ment will not be due until some ®vcnl 
takes place. AIR 1959 Andh Pra 370 
(373) (DB). 


(11) Where the remuneration of an 
.gent is payable upon the performance 
►y him of a definite undertaking, 
nlitled to be paid as soon as he has 
ubstantialiy done all that he undertook 
o do, even if the principal acquires no 
>enefit from his services, except where 
here is an express agreement or spe«al 
ustom to the contrary. (1912) 16 Cal 
..I 40 (44, 45) (DB) ♦* AIR 1060 SC 16 
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Section 210 — Note 1 (contd.) 

(18) = ILR (1061) 1 Gal 611 = 1060 
SQR 30. 

(12) The principle of quantum meruit 
docs not apply to agreement limiting 
commission to goods delivered- AIR 1927 
Bom 225 (227). 

(13) Where a contract is merely to 
procure a loan by the agent for the prin- 
cipal and the latter procures the same 
but only on certain conditions which the 
principal does not assent to, the agent 
will not be entitled to any commission, 
the terms of the contract being simply 
to procure a loan without any condition 
whatever, (1912) 15 Cal LJ 40 (47) (DB). 

[See however AIR 1928 Bom 270 (273) 
= 52 Bom 627, (.Agent engaged to pro- 
cure loan on security of immovable pro- 
perty — Agent procuring a lender — 
Principal borrowing money from same 
lender through anoUier agent — Former 
agent is entitled to commission.)] 

(14) Where an agent introduces a cus- 
tomer to his principal and the latter 
undertakes to pay him a fixed commis- 
sion “after the satisfactory expiry and 
conclusion of the business,” the pay- 
ment is to he made on the completion 
of the contract, which takes place after 
the gor>ds have been delivered and the 
buyer has paid the price. AIR 1944 Mad 
546 (547, 548) = ILR (1945) Mad 338 
(DB). 

[See also ILR (1951) Mys 178 (183). 
(Test applied is whether the agent's act 
is the effective cause of the sale.)] 

(15) Where there are separate outstand- 
ing transactions with different provisions 
as to deposit and margin and the Pakha 
Adatia makes demand for margin money 
with reference to all outstanding transac- 
tions, he cannot close these transactions 
on non-compliance with demand. AIR 
1941 Bom 211 (217) = ILR (1941) Bom 
441- 

(16) Insurance agent — Contract en- 
titling agent to commission on completed 
business i. e., such business as is ac- 
cepted hv company and on which the 
first year’s premium has been received 
in full — Insurance policy effected sub- 
.stanlially through efforts of agent though 
it.s technical completion such as signing 
of policy, was actually brought about by 
another person: Held that the agent was 
entitled to commission on such policy. 
(1942) 23 Pat LT 318 (320. 321) (DB). 

(17) Agent is entitled to a commission 

on the whole lot bargained for though 
a part of goods is not supplied to his 
principal. (1950) 3 Sau LR 120 (124) 

(DB). 

(18) Prime facie, the right of an 
agent to commission ceases on the termi- 
nation of his employment except in cases 
in which the whole of the work neces- 
sary to earn the commission has been 
done by the agent before his employ- 
ment ceases. Where, therefore, a good 


deal of work has to be done by the 
agent to prevent policies from lapsing 
and Ihe paynicnl of renewal premiums 
does not follow aulomalically from the 
original issue of the policy, the agent is 
not entitled to commission on renewal 
premiums on termination of his agency. 
AIR 1946 PC 6 (0) = 72 Ind App 3i5» 
ILR (1040) Bom 159 ^ ILR (1046) Kar 
(PC) 2. 

(19) Insurance company appointing P 
as chief agent for 10 years — Due to 
financial crisis, company’s business ran 
as "closed f\ind” and taken over bv new 
companv — Old company held not 
bcnind to continue business for 10 years 
— Whole contract depended on com- 
panv being able to run for the entire 
period — If agency terminated, upon 
companv slopping work for bona fide 
reasons no breach of contract is com- 
mitted — Agent held not entitled to 
<tamages for being prevented from earn- 
ing remuneration. .AIR 1946 Mad 20 (23, 
25). 

(20) Commission agent employed to 
.sell — Commission to be paid on com- 
plelifin of sale before certain date — 
Term as to capacity of principal to com- 
plete sale can be implied — Non-comple- 
tion of sale due to inability of principal 
to produce necessary papers — Subse- 
((uent completion of sale after produc- 
tion of papers, but beyond stipulated 
lime — .Agent held culiticd to damages 
for being prevented to earn his commis- 
sion bv default of principal in not pro- 
ducing papers within stipulated time. 
(1949) 84 Cal LJ 214 (234, 235)- 

[See TI.R (1951) Mvs 178 (182).] 

(21) If there be no agreement as to 
remuneration between the parties and 
one is made to work under another for 
remuneration, the principles bv which 
Court would be governed would be ana- 
logous to those which regulate assess- 
ment of remuneration for services as be- 
tween principal and agent. (1954) 94 Cal 
I.J 203 (216) (DB). 

(22) Tn a suit bv a broker for commis- 
If it is proved that he had acted as 

broker, he is entitled to commission; and 
even if he fails to produce evidence to 
show the rate of commission, a reason- 
able amount ought to be awarded to him 
as such commission. .AIR 1933 Lah 784 
(784). 

(2.3) When an agreement entered into 
hv a pucca adatia with a third party is 
void, he cannot claim any commission 
from his constituent on the ground that 
the agreement under which he was ap- 
pointed was collateral to the agreement 
which is void. .AIR 1951 Kutch 50 (51, 
52). 

(24) Managing Agents of Company 
paid commis.sion after yearly accounts, 
every vear — Transfer of Managing 
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220. Agent not entitled to remuneration for business misconducted. — An 
agent who is guilty of misconduct in the business of the agency* is not entitled 
to any remuneration in respect of that part of the business which he has mis- 
conducted. 

Illustrations 

(a) A employs B to recover 1,00,000 rupees from C, and to lay it out on good 
security. B recovers 1,00,000 rupees and lays out 90,000 rupees on good security, 
but lays out 10,000 rupees on security which he ought to have known to be bad, 
whereby A loses 2,000 rupees. B is entitled to remuneration for recovering the 1,00,000 
rupees and for investing the 90,000 rupees. He is not entitled to any remuneration for 
investing the 10,000 rupees, and he must make good the 2,000 rupees to B. 

(b) A employs B to recover 1,000 rupees from C. Through B's misconduct the 
money is not recovered. B is entitled to no remuneration for his services, and must 
make good the loss. 

[®] See Sections 195, 211-214, and 218 supra. 


221. Agent’s lien on principal’s property. — In the absence of any contract 
to the contrary, an agent is entitled to retain* goods, papers and other property, 
whether movable or immovable, of the principal received by him, until the 
amount due to himself for commission, disbursements and services in respect of 
the same has been paid or accounted for to him. 

[®] As to cases when an agent has a general lien, see S. 170 supra: see also Ss. 217 
and 219. 


Section 219 — Note i (cOntd.) 

Agency in the middle of chargeable year 

— Income for period of year before date 
of transfer does not accrue to transferor 

— Income accrues at the end of year. 
AIR 1964 SC 470 (482) = 1956 SCR 313. 

Section 220 — Note 1 

(1) Forfeiture of commission or re- 
muneration is the result of the miscon- 
duct of the agent and not of loss arising 
therefrom. Agent’s claim to remunera- 
tion will be alTectcd even though he is 
willing to make good the loss. AIR 1940 
Mad 299 (301) (DB). 

(2) Agent representing himself to be 
the principal which fact is not known to 
the latter — Former cannot claim from 
the latter remuneration as agent ILR 
(19.37) 1 Cal 757 (761). 

(.3) Where the vendee is not complet- 
ing sale due to vendor’s defective title, 
he (vendee) need not pay the brokerage. 
AIR 1926 Sind 220 (221) (DB). 

(4) Whether the agent has been guilty 
of misconduct has to be decided in each 
case on its own facts and circumstances. 
Hence, when the undertaking between 
the principal and his agent is that the 
agent will sell either to a third parly 
or to himself and that in either case he 
is to get the commission, the agent can- 
not be held to have been guilty of mis- 
conduct, by selling to himself. He has 
not thus brought himself within the mis- 
chief of Section 220- (1956) 60 Cal WN 
853 (854, 856) (DB). 

(5) The principle underlying this sec- 
tion is that a principal is entitled to have 
an honest person as his agent and not 
a person whose actions are calculated to 
prejudice his interest and it is only an 


honest agent who is entitled to commis- 
sion. AIR 1961 Andh Pra 143 (167) - 
1960 Andh LT 524 (DB). (AIR 1940 Mad 
299, Rel. on.) 

Section 221 — Note 1 

(1) Agent’s lien to commission is res- 
tricted to certain specific property or 

things. He is not in the position of a 
mortgagee who can remain in posses- 
sion until he is paid. (1928) 110 Ind Gas 
23 (25) (DB) (Oudh). 

(2) Agent holding property for special 

purpose — Property cannot be subjected 
to lien inconsistent with such purpose. 
AIR 1933 Sind 236 (238). 

(3) Agent incurring expenditure be- 

fore winding up order of the company 
— Unless the agreement between the 

company and the agent excludes the 
operation of this section, the Court has 
no authority under Section 149 of the 
Companies Act, to deprive him of the 
right to be in possession. (1908) 31 Mad 
123 (124) (DB). 

(4) The lien of the agent extends only 
to retention of the property till his dues 
are paid. He cannot sell the properly 
without principal’s consent and satisfy 
his lien. AIR 1926 Lah 94 (95) *• AIR 
1929 Lah 666 (667) (DB) •• AIR 1957 
Madh B 20 (22) (DB). 

(5) An agent, pure and simple, “9* 
be iustifled in selling his principals 
goods without his authority;^ but where 
he has spent money from his pocket m 
purchasing the goods on behalf of th® 
principal he is in the position of ® 
pledgee and can recover as much of W* 
outlay as possible by selling the 
which are in his custody. AIR 1928 

747 (750) (DB) ** AIR 1967 Madh B 20 
(22) (DB). 
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Principals Duty to Agent 

222. Agent to be indemniBed against consequences of lawful acts. — The 
employer of an agent is bound to indemnify him against the consequences ol all 
lawful acts done by such agent in exercise of the authority conferred upon him. 

Illustrations 

(a) B, at Singapur, under instructions from A of Calcutta, contracts with C to 
deliver certain goods to him. A does not send the goods to B, and C sues B for 
breach of contract. B informs A of the suit, and A authorizes him to defend the suit. 
B defends the suit, and is compelled to pay damages and costs, and incurs expenses. A 
is liable to B for such damages, costs and expenses. 


Section 221 — Note 1 (conid.) 

(6) Agent for collection of rent spend- 
ing the rent from one property for the 
beneflt of estate and willing to pay 
balance — Salary due to him — Held, as 
agent he was entitled to retain the 
balance till his salary was paid. AIR 1935 
All 922 (922. 923) = 37 Cri LJ 308. 

(7) Agent for purchaser deliyering 
goods to the railway company with re- 
quest to treat the latter as consignor and 
consignee — Held, he lost the lien over 
the property so delivered. AIR 1930 Sind 
130 (133). 

(8) If agent pays for the goods pur- 
chased for the principal end the property 
has vested in the principal the agent has 
a lien on the property. If the property 
is lost in transit under circumstances 
beyond control the agent loses his Hen 
— His right to recover the money from 
the principal is not lost. AIR 1964 Andh 
Pra 17 (20) = ILR (1962) Andh Pra 431 
(DB). 

(9) Sums advanced and expended by 
the agents do not come within the mean- 
ing of “disbursements and services in 
respect of” in Section 221 so as to en- 
title them to a lien over the property of 
the principal. (1889) 13 Bom 314 (322). 

(10) When an agent by contracting 
renders himself personally liable for the 
price of goods, the property in the goods 
vests in the agent, and his rights with 
respect to them are identical with those 
of the principal, enabling him to reseller 
stop in transit, if the principal does not 
act according to Section 222. AIR 1929 
Bom 260 (261) (DB). 

(11) The right of retainer and lien 

conferred on the agent does not make 
the amount received by the agent on be- 
half of the principal any the less the 
property of principal. The principal is 
the full owner and has complete control 
over his properties in the hands of the 
agent subject only to the latter’s statu- 
tory right of retainer and lien. Where, 
therefore, the entire sale proceeds arising 
out of goods sent by a foreign Associa- 
tion are received by its agent in India, 
they are received on behalf of the Asso- 
ciation and belong to it subject to the 
rights of the agent. AIR lOM SC 140 
(148) 1068 SCR 620. 

[See also AIR 1960 Raj 296 (302) » 

ILR (1960) 10 Raj 412.1 


(12) The right of the agent's lien on 
the principal’s property is restricted to 
the goods in respect of which the com- 
mission was earned, disbursements made 
or service rendered. The scope of the 
agent’s lien is not vast enough to include 
his right to retain even those goods, 
papers and other property of the princi- 
pal which were the subject of different 
and separate transactions in the absence 
of a contract to that effect. AIR 1953 
Pepsu 113 (115) (DB). 

(13) Where A is directed bv B to re- 
deem the mortgage executed bv B and 
to repay himself by selling the property, 
he is entitled to remain in possession of 
the property xmlil he is paid the amount 
spent bv him in redeeming the mortgage. 
1955-1 Mad LJ 399 (401). 

(14) Commission agent — Purchase of 
goods on behalf of his principal with his 
own money — Rights of. are analogous 
to that of unpaid seller — Right of Hen 
and resale are available to commission 
agents. AIR 1963 Raj 212 (218) = 1963 
Raj LW 195, (Case under Sale of Goods 
Act, S. 46.) 

(15) An executor of a trust property 
who had spent his own monies on behalf 
of the estate can claim a right of re 
lainer and lien upon it if he is in pos- 
session of the estate- AIR 1916 Mad 720 
(725) = 39 Mad 365 (DB). 

(16) The possessor^' lien of an agent 
attaches only to goods in respect of 
which the principal has a right against 
a third person to create a lien and such 
a Hen is subfect to all the rights and 
equities of a third person available 
against the principal. (1909) 36 Cal 713 
(723) (DB). 

(17) Agent's Hen is lost by his parting 
with possession. If goods are lost in tran- 
sit due to circumstances beyond the con- 
trol of the parties, the agent loses his 
Hen as an agent and the principal loses 
his property in the goods. If the loss of 
price of goods is paid by agent as 
money-lender the principal is liable to 
pay. AIR 1950 Pat 481 (483) (DB). 

Section ^ •— Note 1 

(1)_ Agent is entitled to reimbursement 
and indemnity by his principal when 
he acts within scope of directions. 
(1921) 3 Lah LJ 141 (144) (DB) AIR 
1928 Lah 196 (201) = 9 Lah 7 (DB). 
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(b) B, a broker at Calcutta, by the orders of A, a merchant there, contracts with 
C for the purchase of 10 casks of oil for A. Afterwards A refuses to receive the oil, 
and C sues B. B informs A, who repudiates the contract altogether. B defends^ but 
unsuccessfully, and has to pay damages and costs and incurs expenses. A is liable to 
B for such damages, costs and expenses. 


Section 222 — Note 1 (coufd.) 

(Agent making unauthorised settlement is 
not entitled to indemnity-) ** AIR 1953 
Pepsu 113 (115). (Commission agent 

making payments to others would be en- 
titled to reimbursement to the extent 
to which such payments are shown to 
be made on behalf of the principal.) •• 
AIR 1923 Lah 473 (474) (DB). (A to 

buy goods for B and sell them on his be- 
half under his instructions — A is an 
agent entitled to indemnity.) •* 1913 
Pun LR No. 206, p. 693 (694) (DB). 

(Commi.ssion agent — Principal not 
bound to pay for boarding and lodging 
chai'ges in the absence of express stipula- 
tion — Things belonging to principal left 
by agent in hotel — Principal can re- 
cover them without paying the hotel 
bills of figent.) AIR 1963 Andh Pra 
394 (399) = (1962) 2 Andh WR 390. 
(Dealer appointed as wholesaler under 
Madras Foodgrains (Procurement) Order, 
1947 — Madras Foodgrains (Intensive 

Procurement) Order, 1950 — Relationship 
between dealer and Government is that 
of principal and agent — Government is 
bound to Indemnify dealer-) •* AIR 1961 
Assam 64 (68) = (I960) 1 Assam LR 
96. 

(2) Loss of goods in transit — Agent 

having lien on goods purchased and 
booked on behalf of principal for money 
advanced by him to principal — Liabi- 
lity for loss is on principal AIR 1964 
Andh Pra 17 (20) (DB). 

(3) The agent’s right to indemnity 

arises and becomes enforceable imme- 

diately on his incurring the liability and 
it is in no manner dependent upon his 
discharing the same as well. ILR (1945) 
1 Cal 565 (585) •* AIR 1948 Nag 173 
(175) = ILR (1948) Nag 409 (DB) •• 
AIR 1936 Nag 37 (40) = 31 Nag LR 154. 
(Agent executing sarkat to adatiya 

undertaking to pay loss from contract is 
entitled to be indemniflod by the princi- 
pal.) 

(4) Suit for accounts against agent — 
Set oIT — Claim of agent in respect of 
losses incurred by him in transactions 
put through by agent’s branch at some 
other place on behalf of principal — 
Agent has right to equitable set off to 
the extent of losses incurred by him. AIR 
1966 Rai 229 (230) = 1965 Raj LW 346. 

(5) Without actual proof of loss agent 
cannot claim indemnity. AIR 1935 Sind 
38 (41) (DB). 

(6) A purchasing goods from B — B 
directing his agent C to deliver goods 
to A — C refuses to deliver — B has no 
remedy against C though C may be liable 


to A for his default under some other 
agreement. AIR 1967 All 308 (309). 

(7) Where a commission agent acting 
under a contract with the buyer bought 
and shipped on account and risk of the 
buyer and the goods were lost because of 
the outbreak of war while they were in 
transit it was held that consistent with 
the principles of Section 222 the agents 
were not to be saddled with the loss. 
AIR 1919 Mad 483 (484, 485) = 41 Mad 
1060 (DB). 

(8) Arbitration Act (1940). S. 30 — 
Contract for purchasing ghee required by 
.Army personnel — Payment stipulated at 
specified charges — Arbitrators cannot 
award compensation to the agent under 
Section 222, Contract Act for additional 
expenses incurred on account of abnormal 
rise in prices. Because the claim made 
by the agents was not for indemnify for 
acts lawfully d,one by them but was a 
claim for charges incurred by them in 
excess of those stipulated. AIR 1960 SC 
588 (505) = (1060) 2 SCR 793. 

Lawful acts. 

(9) It is an essential condition to en- 
able an agent to claim compensation 
under Section 222, Contract Act, that the 
agent’s act shall be lawful. It is not suffi- 
cient that his acts are innocent and per- 
formed in good faith. AIR 1947 Cal 157 


(158). 

[See also AIR 1959 Raf 153.(2) (165) 
= 1959 Rai LW 219 (DB).] 

(10) The question as to whether an 
agent is entitled to indemnity depends 
upon whether the contract was merely 
void or unlawful. In the latter case there 
can be no indemnity while in the former 
indemnity may be claimed. AIR 1953 
Bom 98 (100). 

(11) Forward contract in Ilnaeed prohi- 
bited by law — Contract Is illegal 

for recovery of amount of losses suffered 
by plaintiff in such transactions entered 
into as agent of defendant is not main- 
tainable. Section 222 cannot be invoked 
in such cases. Such cases arc to be dis- 
tinguished where the wagering contract is 
a collateral one or when the rights oi 
parties stand altered by a novation* Ain 
1963 Madh Pra 323 (328, 329) = 1963 

MPLJ 325 (DB). 

(12) Agents who engage to defraud 
principal forfeit their right to Indcnmiiy 
in respect of fraudulent transactions. 
Where securities deposited by principal 
with agents are fraudulently disposed of 
by agents, disposal amounts to conver- 
sion; and principal on each occasion on 
which shares were sold has right to 
damages for conversion measured ^ by 
value of shares at the date of conversion. 
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faith— “* consequences of acts done in good 

faith— Where one person employs another to do an act, and the agent does the 


Section 222 — Note 1 (contd.) 

Where not knowing of conversion princi 
pal receives from wrongdoer and retains 
goods converted or their equivalent, he 
must give credit for value of what he 
has received- AIR 1038 PC 23 (25). 

(13) In H 'badni' transaction if the 
debt owed to the agent is less than the 
sum lost by him, on account of his 
principal and the matter is settled bv 
debit and credit, plus payment of cash 
bv agent, the agent can recover both the 
amount adjusted by credit and debit, 
and paid in cash. But if there is no cash 
payment the agent cannot recover. In 
such a case the agent’s liability to the 
third party is neither “enforced liabilitv" 
nor is there a cash payment. 1908 Pun Rc 
N<». 79. p. 366 (371) (FB) *• AIR 1928 
Lah 420 (422) (DB). 

(14) Agent can recover moneys paid 
for principal even on wagering contracts. 
AIR 1932 Lah 356 (358) = 13 Lah 766 
(DB) •• (1911) 33 All 219 (221. 222) 

(15) Suit on agreement collateral to 
wagering transaction is maintainable — 
Suit by broker for commission in respect 
of wagering transaction is maintainable. 
AIR 1961 Rat 62 = ILR (1960) 10 Rai 
1304 (DB). 


of agency contract, to be recouped by his 
principal in respect of such losses and 
suit to enforce that right is govenied by 
.Arfkle 83 of Limitation Act. AIR 1914 
Lah 407 (408) = 191,5 Pmi Kc No. 23 
(DB) •* AIR 1932 Bom 25 (30) (DB). 

(Suit by commission agent to recover 
losses incurred on behalf of constituents 
IS governed by Art. 83 and not Article 65 
ol Limitation Act — Agent allocating 
cro.s.s-contracts to himself — He can be 
.said to be damnified on the date of such 
contracts — If contracts arc entered in- 
to with others loss cannot necessarily be 
saifi lo have arisen on the day of the 
cfuiliacts-) 


(20) Principal’s liability to Indemnify 
•igeni is one under contract within mean- 
ing of Article 83. Limitation Act. AIR 
1944 Cal 302 (302) = ILR (1944) 2 Cal 
283 (DB) *• AIR 196.5 .1 and K 43 (47 
48) = 1964 Kash LJ 319 (DB). (For 
considering point of limitation competency 
ol person issuing letter of appointment 
IS not to be taken into consideration.) 


(21) Suit by an agent against 
for recovery of money spent for 
pal — Article 83, Limitation Ad 
AIR 1959 Ra| 153 (2) (155) « 
LW 219 (DB). 


principal 
princi. 
applies. 
19.59 Raj 


(16) An agent in a wagering contract 
is not liable to third parties as there is 
no legal liability- So he cannot claim 
indemnity unless he has made actual 
payment to third parties In such con- 
tracts. AIR 1961 Nag 392 (393) =» ILR 

(1951) Nag 487. 


(22) The agent is not entitled to wail 
till the termination of the agency to 
make a claim under Section 222. Time 
begin.s to run from the time the claim 
materialises and not from termination of 
(he agency. (1911) 34 Mad 107 (172) 
(DB). 


(17) Where an agent sued for indem- 
nity for losses sustained by him in the 
purchase and sale of bullion in the for- 
ward market on behalf of the principal, 
the principal’s plea that contract was 
of wagering nature and illegal under 
Defence of India Rules was rejected on 
the ground that the right to indemnity 
was an incident of the contract of agency 
and a matter which was collateral to the 
matter prohibited bv the rules was not 
hit by (he rules. AIR 1964 SC 600 (502) 
« 1965 SCR 489. 

(18) Contract within prohibition of 
Order — Suit by agent claiming indem- 
nity against principal for loss which 
agent suffered in carrying out directions 
of principal — Right to indemnity is 
founded on Section 222, Contract Act — 
Right is incident of contract of agency 
and was not hit bv order of prohibition 
— Matter is collateral to the forward 
contract and is enforceable. AIR 1961 Raj 
52 (89) = ILR (1980) 10 Raj 1304 (DB). 

Limitation. 

(19) Agent sustaining losses in his 
agency has right, as direct consequence 


(23) ^Vhe^e commission agent pui- 
i hases goods for his principal and on the 
principal refusing to accept some goods, 
the agent resells them, suit for damages 
IS governed by Article 85 and not bv 
Article 61 of the Limitation Act. AIR 
1932 Bom ,593 (594). 

Section 223 — Note 1 


(1) In a suit for accounts by the 
principal against the agent an agent is 
entitled to deduct moneys authorisedly 
expended by him for unlawful purposes, 
though he may not succeed in a suit to 
recover the amount so expended. AIR 
1926 Sind 40 (41) = 20 Sind LR 100. 


(2) Plaintiff appointed by Government 
as wholesale dealer —Plaintiff purchasing 

goods for Government with his money 

Retail dealers not lifting the goods 

The contract between the Government not 
in accordance with Section 175 (3) Gov- 
ernment of India Act 1935 — Held the 
plaintiff mu.sl be said to have acted as 
ihe agent of the defendant in good faith 
Upon the terms of the Order and the 
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act in goood faith,® the employer is liable to indemnify the agent against the 
consequences of that act, though it causes an injury to the rights of third persons. 

Illustrations 

(a) A, a decree-holder and entitled to execution of B’s goods, requires the ofBcer 

of the Court to seize certain goods, representing them to be the goods of B. The officer 
seizes the goods, and is sued by C, the true owner of the goods. A is liable to 

indemnify the officer for the sum which he is compelled to pay to C, in consequence 

of obeying A’s directions. 

(b) B, at the request of A, sells goods in the possession of A, but which A had no 

right to dispose of. B does not know this, and hands over the proceeds of the sale to 

A. Afterwards C, the true owner of the goods, sues B and recovers the value of the 
goods and costs. A is liable to indemnify B for what he has been compelled to pay to 
C and for B’s own expenses. 

[“] See S. 52 of the Indian Penal Code 1860 (45 of I860). 'iTie term would seem 

to imply such care and caution as under circumstances are proper and would 

also imply absence of fraud and unfair dealing. 

224. Non-liability of employer of agent to do a criminal act. — ^Where one 
person employs another to do an act which is criminal, the employer is not liable 

to the agent, either upon an express or an implied promise, to indemnify him 

against the consequences of that Act.® 

Illustrations 

(a) A employs B to beat C, and agrees to indemnify him against all consequences 

of the act. B thereupon beats C, and has to pay damages to C for so doing. A is not 

liable to indemnify B for those damages. 

(b) B, the proprietor of a newspaper, publishes, at A’s request, a libel upon C in 

the paper, and A agrees to indemnify B against the consequences of the publication, 

and all costs and damages of any action in respect thereof. B is sued by C and has 
to pay damages, and also incurs expenses. A is not liable to B upon the indemnity. 

[®] See Section 24. 


225. Compensation to agent for injury caused by principal’s negIect.-~The 
principal must make compensation to his agent in respect of injury* caused to 
such agent by the principal’s neglect or want of skill. 

Illustration 

A employs B as a bricklayer in building a house, and puts up the scaffolding him- 
self. The scaffolding is unskilfully put up, and B is in consequence hurt. A must 


make compensation to B. 

[®] Cf. the Indian Fatal Accidents Act, 

Section 223 — Note 1 (contd.) 
licence, there was an implied contract to 
indemnify the agent against all losses 
and liabilities incurred by him in conse- 
quence of his bona flde acting as the 
agent of Government. The plaintiffs were, 
therefore, entitled to the refund claimed 
by them with interest from the date of 
suit till realisation. AIR 1961 Assam 64 
(68) = (1960) 1 Assam LR 96. 

Section 224 — Note 1 

(1) As a general rule, a master is not 
criminally liable for the acts of his ser- 
vant. But where the provisions of a 
statute prohibit an act or enforce a duty 
in such words as to make the prohibition 


1855 (13 of 1855). 

or the duty absolute, the master will be 
liable if the servant infringes those prori- 
sions. Mens rea is not the essence of the 
contravention of Rule 9 (a) of the Octroi 
Rules of WaraseonI Municipal Committee; 
1960 Jab LJ 614 = 1960 MPLJ 636. 

Section 225 — Note 1 

(1) A pucca adatiya is entitled to re- 
cover from his principal the amount of 
liabilities which he had suffered wlule 
settling the dealings which he had earned 
out in accordance with his principals 
instructions irrespective of whether he 
had discharged those liabilities or pot- 
AIR 1948 Nag 173 (176) = ILR (1948) 
Nag 409 (DB). 
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Effect of Agency on Contracts with Third Persons 

226. Enforcement and consequences of agent’s contracts.— Contracts entered 
into through an agent, and obligations arising from acts done by an agent, may 
De enforced in the same manner, and will have the same legal consequences, as 
^ the contracts had been entered into and the acts done by principal in per- 

Dlustrations 

(a) A buys goods from B, knowing that he is an agent for their sale, but not know- 
ing who IS the principal. B's principal Is the person entitled to claim from A the price 

of the goods, and A cannot, in a suit by the principal, set off against that claim a debt 
due to himself from B. 

(b) A, being B s agent with authority to receive money on his behalf, receives from 

C a sum of money due to B. C is discharged of his obligation to pay the sum in 
question to B. 


SECTION 226 — SYNOPSIS 

1. Principal's liability for acts of agent. 

2. Acts in excess of agents’ anthorlty. 

3. Agents* unauthorised acts. 

4. Negligence of agent. 

1. Principal’s llabUlty for acts of agent, 

— (1) Principal is bound by the act of 
his agent with all its results. (1009) 36 

Cal 840 (853. 854. 855) => 36 Ind App 
85 (PC). 

(2) Payment to agent is payment to 
principal. 1912 Pun LR No. 36, p. 115 
(116). 

(3) Representation by agent is as effec- 
tual for the purposes of estoppel as one 
made by principal. AIR 1931 Mad 647 
(649). 

(4) If a person, acting as agent of his 
co-sharers under power of attorney, con- 
tracts debt by writing handnote, then all 
co-sharers are liable for money. (1910) 
11 Cal LJ 236 (241, 242) (DB). 

(5) Where an agent signed a promis- 
sory note on behalf of a Mahant and uti- 
lised the money so got for his (Mahant's) 
personal purposes, the Mahant fs liable 
personally for the loan. AIR 1934 Pat 
435 (437, 438) (DB). 

(6) A military contractor, according to 
rules, deposited a certain sum in the 
bank by way of security. The bank issued 
a deposit certifleate in the name of the 
military authorities. The bank subse- 
quently went into liquidation: Held, that 
the bank had become an agent to the 
military authorities, and on its failure to 
pay, the military authorities were liable 
to pay. AIR 1932 Lah 34 (36) (DB) ** 
AIR 1936 Pesh 148 (148). 

(7) Manager of mine can make con- 
tract binding on owner. AIR 1938 Cal 343 
(346). 

(8) When Station Master having power 
to accept or refuse bailment of goods, 
accepts bailment, Railway company is 
responsible for consequences. AIR 1923 
All 71 (73) (DB). 

(9) To bind the Secretary of State by 
contract, there must be deed executed on 
his behalf and in his name by proper 


authority. AIR 1936 Bom 19 (21) = 60 
Bom 42 (DB). 

(101 An agent having power to sell on 
behalf of another need not necessarily 
recite such authority or disclose the same 
cither in body or at the signature- The 
question of agency is one of intention to 
be gathered from the terms of contract 
and the surrounding circumstances. AIR 
1920 Oudh 105 (109) = 23 Oudh Cas 353. 

(11) A consignor of goods is bound by 
a risk note signed by a person who 
actually delivered the goods to the Rail- 
wav Company. AIR 1924 Pat 315 (317). 

(12) Payment made to person who is 
not creditor’s agent for realizing money 
due to creditor from third parties as 
debts, is not valid. (1910) 7 Ind Cas 530 
(.530) = 1910 Pun WR No. 89. 

(13) One of several joint debtors can- 
not be agent of their creditor so far as 
joint-debtors are concerned and payment 
to that debtor is not payment to creditor. 
(1911) 11 Ind Cas 864 (864) (Low Bur). 

(14) Right of support from adjoining 
soil affected by trench dug by contractor 
for the defendant — Defendant is liable 
for the act of contractor. (1893) 17 Bom 
307 (311). 

(15) The plaintiff did work in the con- 
struction of defendant’s building through 
a certain firm, who were acting as defen- 
dants agents. No payment was made for 
the work done by the plaintiff though the 
Orm submitted the final bill containing 
the amount due to the plaintiff. His work 
was got examined by a different engineer 
according to whose fresh estimate a 
lower amount was offered: Held, that the 
defendant was liable to pay according to 
the bill of the firm who were his agents 
and who were acting according to the 

89*%iT*^(Db1 

(16) Agent cannot sue or be sued in 

respect of sale to him on behalf of 
principal. (1913) 25 Mad LJ 32 (32) 

fDB). 

(17) Suit to recover profits, promised 
to be paid just after sale of land itself. 
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Section 226 — IS'ole 1 (contd.) 
is to be brought against vendor and not 
against his agent. (1909) 2 Ind Cas 262 
(202) (DB) (All). 

(18) When loans were advanced on 
bonds to the vakils of zamindar for the 
zamindary. it was held that the zamin- 
dar is liable to repay. (1966) 5 Suth WR 
72 (74) •• 1962 Jab LJ 1112 (1115, 1116) 
- 1962 MFC 411 (DB)- 

(19) Goods were consigned from 
Pakistan to be delivered in India. Pakis- 
tan Railway carried the goods to the 
border and an Indian Railway received 
them. It was the consignor who paid the 
Indian Railway. In a suit for damages, 
it was licid that the Pakistan Railway 
made the contract with the Indian Rail- 
way as an agent of the consignor for 
delivery of goods to consignee and the 
consignor can therefore enforce the con- 
tract against the Indian Railway. AIR 
1955 Cal 264 (265) (DB). 

(20) In regard to the claim for the 
recovery of the amount paid as earnest 
money in respect of a contract even an 
undisclosed principal can sue. AIR 1955 
Punj 189 (190) (DB). 

(21) Authority of agent to bind the 
principal must be determined from facts 
of each case. AIR 1917 Pat 512 (613). 

(22) Compromise with authorised 
altornev of paradanashin lady is valid- 
1939 Oudh WN 1068 (1074) (DB). 

(23) Compromises by a few self-con- 
stituted leaders, or even the leaders 
chosen by the ofTicials, cannot bind an 
entire community. AIR 1931 All 341 (340) 
= 53 All 484. 

(24) Liability of the principal upon a 
contract made on his behalf Is not affect- 
ed by the bare fact of the agent's per- 
sona) liability and the credit given to the 
agent by the other contracting party 
AIR 1952 Vindh Pra 51 (56). 

(25) The liability of the principal and 
the agent when concurrent is alternate. 
The person contracting with the agent 
can sue either the agent or the princi- 
pal. If. however, he sues the agent to 
judgment he cannot afterwards bring a 
second action agninsl the principal even 
though the judgment is unsatisfied and 
the plaintiff had no knowledge of the 
existence of the principal. ILR (1951) 1 
Cal 82 t85, 86). 

(26) Where a person purchases certain 
goods from A an Adatia with the know- 
ledge that they belong to B then A be- 
comes liable to pay the full value of the 
goods to B and cannot make any adjust- 
ment of the amount payable to him to- 
wards what A may owe him. A can dis- 
charge his liability by a payment to B 
hut only by a payment of the full amount 
in cash or perhaps by cheque- AIR 1954 
Nag 60 (61) = ILR (1953) Nag 843. 

(27) A certain bank went into liquida- 
tion and Ihe Official Liquidator took 
misfeasance proceedings against the de- 


fendants who were the director and the 
manager and in the course of those pro- 
ceedings, the defendants effected a com: 
promi.se with the Official Liquidator by 
which they undertook among other 
things “to adjust or satisfy aiiy claim'* 
of one of the depositors of ihe bank 
among others and to indemnify the Offi- 
cial Liquidator against any such claim. 
A decree was passed in the terms of the 
<‘onipromise. The defendants, having made 
default in satisfying the claim of. the de- 
positor, he instituted a suit against the 
defendants: Held, that the Official Liqui- 
dator who entered into a compromise 
with the defendants was representing all 
the depositors, creditors and share-hol- 
ders of the bank acting as their agent. It 
could not be argued therefore that the 
plaintiff was a perfect stranger to the 
agreement and did not come within the 
ambit of the well-recognized exception 
based either on the ground that he claim- 
ed through a parly, to the contract or; on 
that of agency, even if it be not possible 
to hold that an express or implied trust 
was created in his favour. The suit was 
therefore maintainable. AIR 1940 Lah 
471 (473). 

(28) Where a parcel clerk accepting a 
consignment of fireworks under mistake 
as a parcel to be despatched by passenger 
train, on subsequently discovering the 
mistake, did not despatch it at all even 
by goods train, it was held that the Rail- 
way Company was liable in damages for 
loss caused thereby. AIR 1922 All 824 
(330) = 43 All 623 (DB). 

(29) Contract of service by P with X 
company — X was being managed by Y 
company under managing agency agree- 
ment — Termination of service of P by 
Z. who was director of X company and 
managing director of Y — Held* Z couM 
not be made liable either in tort for 
procuring breach of contract with manag- 
ed company, his position in relation to 
managed company being that of an agent 
or for breach of contract, by terminating 
service of P. 1968 MPLJ 846 « 1969 Jab 
LJ 37. 

(30) Master and servant — Relationship 

— Distinction between servant and in- 
dependent contractor — Liability of mas- 
ter for wrongful acts of his servant — 
Agent an Independent contractor — Em- 
ployer is not in general liable — How- 
ever when agent is a servant he is liable 
for all loss committed in the of 

the employment. AIR 1962 Pal 384 (380) 
= 1962 BLJR 77 (DB). 

(31) Complaint filed by Municipal pro- 
secutor on authority of resoluUon of 
Municipal Corporation — Complainant , is 
Municipal Corporation. AIR 

(9) = 1970 CpI LJ 1 = 1069 SCD 710. 
(1966 Cri LJ 734 (Punj), Reversed.) 

(32) The opening of an accoimt 
at a particular branch of a Bank 
connotes reciprocal obligations cir- 



IThe Indian] Contract Aot, 1872 


[S 226 N 2-4] 973 


Section 226 — Note 1 (contd.) 

cumscr'ibed by the Tact that (he 
account was opened at that branch, in 
(he absence oi' an express contract to the 
contrary there is an implied cuolract in 
such cases, which carries wilh it the 
duty of the Dank to pay tiie customer 
only at the branch where (he account is 
kept subject to instructions to transfer 
the amount elsewhere, if the obliRation 
to transfer is frustrated by local legisla- 
tion or Governmental action of the 
country where the account is kept, the 
remainiuR implied obligation to pay at 
the branch or ofTice where the account is 
kept cannot be substituted automatically 
by an unconditional obligation of the 
principal to pay elsewhere by resorting 
to S. 226. AIR 1970 All 108 == (1968) 2 
Com LJ 352. 

2. Acts In excess of agent's authority. — 

(1) The authority conferred by a power 
of attorney must be adhered strictly, and 
if the authority is e.xcecded the third 
party will be 'unable to make Lhc princi- 
pal liable. AIR 1916 Sind 37 (42) » 10 
Sind LR 72. 

(2) Where an agent enters into a con- 
tract fraudulently for his own advantage 
and against the interests of the nrinci- 
pal, the principal is bound only if the 
persons dealing with the agents act in 
good faith. AIR 1916 Sind 37 (44) ^ ID 
Sind LR 72. 

(3) Act of agent in excess of power of 
attorney does not bind principal. AIR 
1918 Mad 706 (707) (DB). 

(4) Person dealing with agent. whose 
authority he knows to be limited, deals 
al his risk and if agent exceeds his auth- 
ority, principal is not liable- (1910) 14 
Cal WN 381 (388) (PC). 

(5) Where agent of landlord has no 

authority to incur pecuniary liability on 
his behalf, no personal decree can be 
passed against landlord. (1912) 16 Ind 

Cns 999 (1000) (Oudh). 

(6) Where agricultural tenancy was 
created by the zamindar's agent without 
authority there is no valid tenancy so 
as to bind the zamindar. AIR 1943 Oudh 
174 (175). 

(7) Station master who accepted goods 
at concession rates which were not ap- 
plicable to that case was acting without 
authority and his employer is not bound 
by his act. AIR 1916 All 306 (307). 

(8) When defendant's agent undertook 
gratuitously to carry plaintilT’s goods only 
to oblige the plaintiff and the goods were 
damaged in. transit, it was held that the 
defendant was not liable as the goods 
were carried not within the business of 
the agency. ILR (1957) 7 Raj 784 (787). 

(9) Where the master is sought to be 
made liable for the transactions of the 
servant, the person claiming against the 
principal must show that the act done was 
v^thin the scope of the authority or osten* 


sibic iiulhurity held or exercised by the 
agent and this can be shown by practice 
as well as a written instrument. AIK 1937 
Pat 526 (527. 628). 

(10) In the absence of custom or uulho* 
rity of principul, payment to broker is no 
payment to principal. AIK 1917 Cal 818 
(821) (DB). 

(11) When the conveyance of a 
woman's property was executed by her 
son and husband alleging that they are 
her agents but the woman’s name was 
never mentioned in the deed and the 
husband and son did not sign the deed 
as anybody's agent, it was held that they 
were not her agents and the conveyance 
will not bind her. (1911) 12 Ind Cas 206 
(207) (Low Bur). 

3. Agent's unauthorised acts. — ( 1 ) 
Principal is liable to extent of benefit 
received in unauthorised transactions. AIR 
1916 Mad 1025 (1027) (DB). 

(2) Agent borrowing for principal with- 
out^ authority — Money going into princi- 
pal's colTers — Law implies promise to 
pay. AIR 1930 Bom 62 (66) = 60 Bom 
326. 

(3) Where agent signs pro-note for 

biisincs.s belonging to minor, holder must 
be fixed with notice of the contents of 
power of attorney under which agent 
acts and of the extent of his authority 
and of the fact that business belonged to 
minor. (1912) 35 Mad 692 (699. 700) 

(DB). 

(4) Defendant’s branch firm at Cawn- 
pore was managed by munim from 1897 
to 1911 who entered into forward con- 
tracls in name of defendant with plaintiff 
and they were entered in books at 
Cawnpore but no goods were ever actu- 
ally delivered. Adjustment of accounts 
was made in 1908 and balance was 
found due to defendant. After 1908 no 
forward contracts were entered in ac- 
counts though munim carried on transac- 
tions wilh plaintiff who did not know 
that munim was acting in his own be- 
lialf. Defendant a.sked plaintiff fpr infor- 
mation about goods bought and sold 
through them. They supplied same some 
days after demand and brought suit for 
balance due on contracts: Held that de- 
fendant was bound by transaction enter- 
ed into by munim both before and after 
1908 upto 1911. But transactions being 
only for differences were wagering ones 
and hence could nol-be enforced. AIR 
1914 Bom 142 (144) = 39 Bom 1 (DB). 

4. Negligence ol agent. __ (i) a drew 
a bill in favour of B on C and gave it 
to B's agent. B’s agent had asked A for 
a bill drawn on himself and not on C 
but kept (he bill without ascertaining its 
nature for some time. In the meantime 
C became insolvent: Held that assuming 
that both parties were under a mistake 
.as to the bill, B could , not recover the 
Amount of the bill from A n.s his agent 
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227. Principal how far bound, when agent exceeds authority. — When an 
agent does more than he is authorized to do, and when the part of what he does, 
which is within his authority, can be separated from the part which is beyond his 
authority, so much only of what he does as is within his authority is binding as 
between him and his principal.® 

Illustration 


A, being owner of a ship and cargo, authorizes B to procure an insurance for 
4,000 rupees on the ship. B procures a policy for 4,000 rupees on the ship, and another 
for the like sum on the cargo. A is bound to pay the premium for the policy on the 
ship, but not the premium for the policy on the cargo. 

[®] As between principal and third parties, see S. 237. 

228. Principal not bound when excess of agenPs authority is not separable. — 
Where an agent does more than he is authorized to do, and what he does beyond 
the scope of his authority cannot be separated from what is within it, the princi- 
pal is not bound to recognize the transaction.® 

Illustration 

A authorises B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for 
one sum of 6,000 rupees. A may repudiate the whole transaction. 

[°] See Section 237, infra. 

229. Consequences of notice given to agent. — Any notice given to or in- 
formation obtained by the agent, provided it be given or obtained in the course of 


the business transacted by him for the 


Section 226 — Note 4 (contd.) 
had been guilty of gross negligence in 
taking the bill and keeping it without 
ascertaining its nature. (1882) 4 All 334 
(337) (DB). 

(2) Negligence of contractors and 
engineers — Liability of the Municipality 
as principal for the wrongs of its agent 
is joint and several with the agent. The 
injured party may sue either or both of 
them. AIR 1969 Bom 127 (139, 140) = 
70 Bom LR 554 (DB). 

Section 227 — Note 1 

(1) Agent authorised to stand surety 
for one person only — Agent standing 
surety also for two more persons — 
Authorised act separable from unautho- 
rised act — Principal’s liability is restrict- 
ed to authorized act only. AIR 1937 Rang 
499 (501) (DB). 

(2) Ordinary law of agency docs not 

apply to public agents and Government is 
not bound by the unauthorised acts of 
its officers. Its liability will be to the 
extent of power given to such officers. 
ILR (1954) Trav-Co 453 (457) •• 1962 

Mys LJ (Supp) 527. 

(3) Private agent — Principal termi- 
nating lease and distinctly instructing 
agent to take possession — Direction to 
agent puts an end to his power of col- 
lecting rent — Subsequent acceptance of 
rent by agent would not bind principal. 
AIR 1947 Mad 74 (76). 

(4) Agent having authority to take 
delivery only — Railway cannot re-book 
goods on application of such person. AIR 
1959 Pat 337 (341) = ILR 37 Pat 1355 
(DB). 

(5) Goods sold — Price paid by buyer 
to broker — Buyer failing to show that 
broker was authorised to receive pay- 


principal, shall, as between the principal 


ment — Payment to broker is not pay- 
ment to seller. AIR 1963 Cal 464 (466). 

Section 228 — Note 1 

(1) Authority to buy cotton at a parti- 
cular time — Contract to buy it at a 
different time: Held« contract does not 
bind the principal. (1871) 8 Bom HCR 
19 (22). 

(2) Partner authorised to draw bill to 
the extent nf certain amount drawing bill 
to a larger amount without firm’s know- 
ledge — Firm is not liable even to the 
authorised extent. (1873) 10 Bom HCR 
319 (322. 323). 

(3) Agent of co-sharers granting a per- 
petual lease of land — Such transfer is 
clearly beyond the scope of his authority; 
Held, transfer does not bind w-sharers. 
(1889) 2 CPLR 103 (104). 

(4) Lambardar transferring absolute 
occupancy without specific authority from 
landlord — Custom prevailing 
which such transfers were made: Hwd, 
landlord was bound by the transfer. 
(1895) 8 CPLR 41 (42. 43). 

(5) Agent entering into compromise of 
doubtful rights with regard^ to certain 
property of his principal, major portion 
of property found not under dispute as 
to principal’s title — Agent has no auth- 
ority to enter into compromise — Vari- 
ous portions of compromise not separable 
— Whole compromise fails 6nd parties 
must be relegated to position they would 
have occupied but for compromise. AIR 
1948 Oudh 64 (76) - 22 Luck 93 (DB). 

Section 220 — Note 1 

(1) An agent fully represents his prin- 
cipal in dealing with other persons, and 
knowledge acquired by him while acting 
within the scope of his agency must be 
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and third parties, have the same legal consequences as if it had been given to or 
obtained by the principal. 

Illustrations 

(a) A is employed by B to buy from C certain goods, of which C is the apparent 
owner, and buys them accordingly. In the course of the treaty for the sale, A learns 
that the goods really belonged to D, but B is ignorant of that fact B is not entitled to 
set o£E a debt owing to him from C against the price of the goods. 

(b; A is employed by B to buy from C goods of which C is the apparent owner. A 
was, before he was so employed, a servant of C, and then learnt that the goods really 
belonged to D, but B is ignorant of that fact In spite of the knowledge of his agent, 
B itiay set off against the price of the goods a debt owing to him from C. 

230. Agent cannot personally enforce, nor be bound by, contracts on behalf 
of principal. — In the absence of any contract to that effect, an agent cannot per- 
sonally enforce contracts entered into by him on behalf of his principal, nor is 
he personally bound by them. 


Section 220 — Note 1 (cootd.) 
held to be the knowledge of his princi- 
pal. (1900) 3 Oudh Cas 65 (50) ** AIR 
1027 Sind 24 (25) •• AIR 1921 Sind 121 
(124) = 16 Sind LR 235. (Bill of lading 
signed by broker — Particular condition 
in it material to the business — Princi- 
pals are bound even though they have 
not read them or even knew that such 
conditions existed.) ** AIR 1929 Lah 500 
(602). (Co-vendees in position of princi- 
pal and agent to each other — Notice to 
one is notice to other except where agent 
acts fraudulently-) •* AIR 1915 Lah 385 
(386) (DB) ** (1903) 25 All 1 (17) = 

29 Ind App 203 (PC). (Notice given to 
Mukhtyar binds his client.) 

(2) Knowledge on part of agent prior 
to his employment is not information ob- 
tained in course of business as to impute 
notice to principal. AIR t925 Nag 398 
1401). 

(3) Constructive notice of fact which 
agent knows cannot be imputed to princi- 
pal when it was not to the interest of 
agent ' to disclose to principal and which 
agent did not in fact disclose. AIR 1910 
PC 20 (24) = 46 Ind App 260 » 44 Bom 
139 •* AIR 1929 Cal 497 (499) - 56 Cal 
367. (Member of pledgor Arm also mem- 
ber of advisory committee of pledgee 
bank — Insufficient to impute notice to 
bank of pledgor’s fraud.) ** (1913) 37 
Bom 122 (137) » 40 Ind App 1 (PC). 
(Pledge by person not entitled to the 
goods — One of the managers of bank 
advancing money in partnership or col- 
lusion with the pledgor — Held, his 
knowledge cannot be imputed to the 
bank. (1910) 12 Bom LR 316, Reversed.) 
*• (1876) 12 Bom HCR 262 (266). 

(4) Knowledge of principal officers is 
imputed to bank and they are more than 
mere agents of it — Their acts and con. 
duot are sufficient to raise plea of estop- 
pel, against bank. AIR 1930 Rang 265 
(268. 269) » 8 Rang 223 (DB). 

(5) If agent, acting on his principal’s 
behadf in some transaction in which his 
knowledge would otherwise be imputed 
to his principal, takes part in any fraud 


or misfeasance against principal the 
principal is not bound by agent’s know- 
ledge of fraud. (1912) 36 Bom 564 (585). 

(6) Agent, who did not enquire if mort- 
gagor had interest in property mortgaged, 
imputes knowledge to principal (mort- 
gagee) of fictitious entry of properly in 
the deed. AIR 1914 PC 67 (70) = 41 Ind 
App 110 » 41 Cal 972. 

(7) Insurance — Life insurance — Pro- 
posal form signed by assured containing 
false statement — Proposal form filled iu 
by insurance agent himself without auth- 
ority to that effect from company •— 
Knowledge ol agent as to untrue state- 
ment cannot be imputed to company so 
as lo amount to waiver of breach of 
warranty — Policy held void. AIR 1962 
Cal 625 (635) = 66 Cal WN 774. 

(8) Application to set aside abatement 

—Knowledge of or information to the 

solicitor of death of opposite party in 
another proceeding — Knowledge cannot 
be attributed to the plaintiff or appellant 
by invoking the doctrine of constructive 
noUce. (1967) 71 Cal WN 31. 

(9) Manager and accountant of com- 
pany colluding together in execution of 
rent note — Practice of fraud on com- 
pany — Agent’s knowledge not know- 
ledge of company under Section 229. ILR 
(1958) Bom 334 = 60 Bom LR 782. 

SECTION 230 - SYNOPSIS 

1. Scope. 

2 . Agent having Inlereat In the coo- 

tract. 

3. Contract lo the contrary. 

4. Principal resident abroad. 

6. Undisclosed principal. 

6. Where principal cannot be sued. 

I. Scope. — (1) An agent is not en- 
titled to personally enforce nor is he 
bound by a contract entered into by him 
on behalf of a disclosed principal In the 
absence of a contract to that effect- AIR 
1919 Pat 143 (143) *• AIR 1914 Mad 97 
(98) •• (1882) 6 Bom 326 (362, 363) •• 
AIR 1952 VIndh Pra 51 (66) •• 1961 Jab 
U 91. 


97G [S 230 N 1] 


[The Indian] Contract Act, 1872^ 


Presumption ol contract to contrary. 

Such a contract shall be presumed to exist in the following cases : — 

(1) where the contract is made by an agent for the sale or purchase of 

goods for a merchant resident abroad; 

(2) where the agent does not disclose the name of his principal;® 

(3) where the principal, though disclosed, cannot be sued. 

[*] See Section 236 also. 


Section 230 — Note 1 (could.) 

(2) W'liere the bought and sold notes 
clearlv indicate that the appellant was 
acting ior the disclosed principal, the 
Tact that he (the agent) did not add the 
relevant description to his signature, or 
UM'd the word 'we' in the operative por- 
tion of the letters would not materially 
alter llie fact spoken to bv the notes. 
The letters must be presumed to be con- 
sistent with the notes; and so it would 
be unreasonable to attach undue import- 
ance to the signature and to the use of 
the relevant words 'we’ and 'you'- AIR 
1962 SC 638 (543, 544, 646) = 1962 Supp 
(1) SCR 81. 

(3) Where an elder brother signed a 
contract in his own name mortgaging his 
sister’s properly but the bod> of docu- 
ment described him as authorised agent, 
he was not personally liable. AIR 1938 
Mad 146 (147). 

(4) Defendant who was an organiser 
of the company received deposit from 
plaintiff promising to appoint the latter 
a selling agent of the company. Company 
went into hauidation- Held, that defen- 
dant received deposit as agent and so 
cannot be sued for refund of the same. 
1942 Nag LJ .615 (517, 518) (DB). 

(5) It is quite a common thing for^ a 
broker to act for both the parties in the 
sale of produce, and if he does not ex- 
ceed the limits of his authority, he in- 
curs no personal liability. (1910) 8 Mad 
I.T ,353 (354). 

(C) The fact that the agent agrees to 
pay the principal for the goods supplied 
by the principal and not paid for by the 
purchaser will not entitle him to sue the 
purchaser, when the order was not placed 
through the agent. And the fact the_ pur- 
chaser made him believe that he will be 
paid will not override the provisions of 
S. 230. AIR 1937 Lah 607 (608). 

(7) Payment of money by agent which 
purchaser is legally bound to pay — Suit 
for reimbursement by agent — S. 230 
has no application as the suit is not by 
the plaintiff as an agent to enforce the 
contract entered into by him on behalf of 
the principal. (1967) 2 Mys LJ 499 = 12 
Law Rep 423. 

(8) Where the principal sends goods 
to his agent and consigns them to rail- 
way but they are not delivered to agent, 
the agent has no locus standi to sue rail- 
way for damages. for rnilwav receipt 


sent to him by principal does not confer 
upon him the ownership of the goods. 
AIR 1929 Lah 590 (590). 

(9) When a railway receipt is issued 
by railway administration on consign- 
ment of goods there is no tripartite con- 
tract between the railway administration, 
the consignor and consignee. The consig- 
nee, unless he is the owner of the goods 
consigned, is only an agent of the consig- 
nor to receive the goods and so cannot 
sue the railway administration for 
damages. AIR 1957 Bom 276 (280) = ILR 
(1957) Bom 647. 

(10) Plaintiff on the request of a, party 
A purchased and sent goods to the defen- 
dants. The defendants appropriated the 
goods for themselves and wrote to the 
plaintiff that they will pay him in a few 
days. A was declared insolvent. Plaintiff 
sued the defendant for the price of the 
goods. It was held that the defendants 
were only agents of A and had no per- 
sonal liability. AIR 1917 Lah 404 (405) 
(DB). 

(11) Ordinarily speaking, the words 
"pacca arhtia” convey that the so-called 
agent is acting as a principal on behalf 
of the person with whom he buys 
or sells the commodities in question. 
There can, therefore, be no question of 
the application of Section 230, Contract 
Act. AIR 1938 Lah 253 (254) (DB). 

(12) On a contract both principal and 
agent cannot be sued in the same suit- 
AIR 1952 Cal 859 (861). 

(13) Promise enforceable against princi- 
pal cannot be enforced against agent. 
AIR 1927 Mad 1102 (1103). 

(14) Where an agent disclosed his 

principal and signed a promissory note m 
the agent of that principal, the agent ^ 
not liable for the debt personally. AIR 
1957 Orissa 86 (89) = ILR (1956) » Cut 
393. ■5 ^ 

(15) When a party contracted to. act 
as common carriers over their own trans- 
port system and transport goods ovm 
other transport systems as the agent of 
such other systems, it was held that they 
were not liable as agents of other sys- 
tems. AIR 1949 Assam 25 (27). 

(16) Where the plaint merely disclo^ 
a contract between the plaintiffs and» the 
agent of a disclosed principal, the^ afleet 
cannot be sued. Where there is a matter 
of doubt as to the liability of the agent 
or the principal in a contract. 

cour.se Is to sue both defendants alleging. 
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Section 230 — Note 1 (conid.) 
that Ihc principal was the principal to 
the contract and, in the alleninlivc, siiins 
the uRcnt for brcacli of warranlv of aiilh- 
oritv. AIR 1934 Pat 269 (2701 (DB). 

(17) When a purchaser wants return 
of deposit made to an auctioneer on a 
consideration which had failed, he is not 
seeking to enforce the contract afiainst 
the aRcnt. He is not relying on the con- 
tract at all. The suit is for money had 
and received. Section 230 has no appli- 
cation. AIR 1942 All 90 (94). 

(18) Personal liability of auctioneer — 
Auctioneer forfeitinc earnest money on 
default by purchaser to pay balance — 
Transaction of sale falling through by 
earlier sale by seller in favour of third 
party — No agreement for forfeiture of 
earnest money — Suit by purchaser only 

. for refund of money — Auctioneer is 
stake holder and is bound to refund 
money had and received — Seller not 
liable — Section 2.30. not applicable. AIR 
1965 All 533 (535) = IhR (1905) 1 All 
773 (DB). 

(19) ‘Claiming under the parly' in Sec- 
tion 34, Arbitration Act (1940) includes 
agent of party entering into contract 
under Section 230 — Nlcre employee of 
contracting parly not included. .AIR 1962 
Cal 177 (179). 

(20) Ordinarily, an agent conlraclmg 
in the name of his principal and not in 
his own name is not entitled to sue n«)r 
can he be sued on such contracts. But 
the question, whether an agent, apart 
from the cases specially mentioned in 
Section 230, is personally liable, depends 
on the intention of the parties and the 
contract between the principal and the 
agent. AIR 1961 Pat 107 (112). 

(21) Agent, who is — Person merely 

signing letters purporting to emanate 
from Military Secretary of Ex-Ruler for 
the Military Secretary” — Held, he was 
not acting as the agent of the ex-Ruler 
but was performing the ministerial act 
of signing the letters on behalf of the 
Military Secretary — This could not be 
said to have constituted him an agent. 
AIR 1962 SC 73 (76) = (1962) 1 SCR 

702. 

(22) Section 230 of the Contract Act or 
the principles on which it is based show 
that an agent cannot inter alia personal- 
ly enforce a contract when there is a 
contract to the contrary and when the 
principal's name is disclosed by the 
agent. Where the terms of the bill of 
lading show the contract to the contrary 
and also the non-disclosure of the name 
of the principal, the agent can enforce a 
contract of carriage of goods by sea. AIR 
1959 Cal 479 (489) (DB). 

(23) Auctioneers of property signing 
agreement of sale in their own name 
without qualifleation — Auctioneers must 
be understood to contract personally and 
not as agents. (1961) 65 Cal WN 881. 

[Vol. 6.1 3 A. M. 62 


(24) Vendee holding power of altorncv 
from II. E. II. the NIzain — - Vendee 
iicld personally located as vendee — His 
capacity has to be ascertained from the 
sale deed AIR 1966 Andh Pra 361 (365) 
= (1966) 2 Andh WR 121. 

2. Agent having liiterc.st iu the contract. 

— (1) An agent having an interest in the 

contract may sue In his own name, he 
heing virtually a princi|)al to the extent 
of his interest in the contract. AIR 1938 
Lah 673 (674) (DB) ** AIR 1929 Oudh 
417 (418) = 5 Luck 201 (DB) *♦ AIR 
1925 Bom 547 (,558) AIR 1920 Lnh 196 
(197) •• (1901) ‘24 Mad 130 (135, 136) 

(DB). 

(2) Transaction by one of directors of 
company — Suit on — Plea that it was 
on behalf of principal not raised in 
written statement — Suit against him 
personally held not barred. AIR 19.59 All 
29 (30). 

(3) Though an auctioneer is classified as 
an agent, the nature of his duties invest 
him with certain rights which difTcrentiate 
liim from an ordinary agent. In his 
capacity as an auctioneer he has an 
interest in the goods entrusted to him for 
auction sale. lie has a lien upon them 
lor the charges and advances. His 
«ni.stodv of the goods is not the hare cus- 
tody of an ordinary agent, but he. by 
virtue of the auction of the principal's 
goods, acquires a special property in the 
good.s which arc in his possession for the 
purpose of the auction sale. He can, 
Iherefore, sue in his own name for the 
value of goods sold at an auction. sale. 
.AIR 1926 Sind 6 (7) = 20 Sind LR 287. 

(4) Partner — Borrowing power — 
Liability of firm — Partner can bind firm 

— Section 230, Contract Act not ap- 
plicable. (1965) 67 Pun LR 12. 

3. Coulract lo the contrary. — (1) The 
three cases mentioned in Section 230 in 
whi<h contract to that efTecl may be pre- 
sumed are by no means exhaustive. AIR 
1929 Oudh 417 (418) = 5 Luck 201 (DB). 

(2) The question whether an agent, who 

has made a contract on behalf of his 
principal, is to be taken to have con- 
traded personally, or merely on behalf of 
his principal, and, if personally, what is 
the extent of hi.s liability on the contract, 
depends on what appears to have been 
the intention of the parlies to be deduced 
from the nature and terms of the parti- 
cular contract and the surrounding cir- 
cumsiances. AIR 1941 Cal 643 (652) 

(DB) *• ILR (1951) 1 Cal 82 (85). 

(3) The latter part of Section 230 says 
that in certain cases a contract to the 
etTcct that the agent shall be personally 
liable shall be presumed. The case in 
which, though disclosing the name and 
identity of the principal, the agent who 
contracts personally is not one of them, 
but there being a specific contract to that 
ciTed there is no need for any presump, 
lion. ILR (1945) 1 Cal .565 (571). 
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Section 230 — Note 3 (conld-) 

(4) The agent who may be sued under 
Section 230 (3) is not sued on the basis 
of the agreement alone. He is no parly 
to the agreement. Because he fails to 
enter in the contract in such a way that 
the principal could be bound by it he 
is sued as a substitute. The liability is 
more statutory than contractual. AIR 
1955 Assam 86 (95) (DB). 

(5) Man who is agent and describes 
himself as such, may still be contracting 
in his personal capacity but the mere 
fact that he fails to specify his capacity 
as an agent in signing a contract does 
not raise any such presumption when the 
terms of the contract itself are clearly to 
the contrary. AIR 1920 Lah 484 (485) 
(DB). 

(6) When a contract was entered by a 
person on behalf of a syndicate and 
later it was proved that the syndicate 
was only an assumed name of that per- 
son it was held that he may be made 
liable personally. 1957 Ker L Tim 925 
(926). 

(7) An agent who contracts in his own 
name does not cease to be contractually 
bound because it is proved that the other 
party knew when the contract was made 
that he was acting as agent. So the 
agreement which is made in his name 
does not cease in that event to contain 
the names of contracting parties. In such 
a case, the agent as well as the principal 
can sue on the agreement. 54 Cal WN 
770 (776) (PC). 

(8) Where there is nothing in the 
agreement raising implication that agent 
purports to render himself personally 
liable, the use of the word ‘agent’ nega- 
tives personal responsibility. AIR 1930 
Bom 569 (572). 

(9) Where the "principal contract” 
lorm is employed, the custom accepting 
the incident of broker’s responsibility ob- 
dlsclosed. The contract on the face of 
tains even though the names are in fact 
it being between the buyers and the 
unnamed sellers and the language adapt- 
ed accordingly, there is a good custom 
entitling the brokers to enforce the con- 
tract. AIR 1923 Cal 419 (421, 422) = 50 
Cal 12. 

(10) Evidence of a custom in the 
gunny market in Calcutta whereby bro- 
kers are made personally liable though 
they had no principals is admissible- Sec- 
tions 230 and 236 do not aply to such 
case. AIR 1917 Cal 587 (588). 

(11) If on the face of a contract an 
agent appears to be personally liable, he 
cannot escape his liability by evidence of 
disclosure of principal's name apart from 
the contract. (1880) 5 Cal 71 (79, 80). 

(12) Under the agreed usage of the 
market the broker was liable to deliver 
to the buyer rubber coupons without dis- 
closing the principal and the buyer was 
liable to pay the price to the broker. The 


broker may sue for damages for breach 
of promise to pay. AIR 1946 PC 63 (66). 

(13) Every agent who undertakes per- 
sonal responsibility for payment is per- 
sonally liable and can be sued in his own 
name on the contract, unless the other 
contracting party elects to give exclusive 
credit to the principal. AIR 1952 Vindh 
Pra 51 (56). 

(14) The opening words of Section 230 
make it quite clear that there may be a 
contract to the effect that an agent is 
personally liable and in a case of non- 
disclosure of contract an inference will 
be drawn to that effect making both 
principal and agent liable. (1961) 65 Cal 
WN 504 (533) (DB). 

4. Principal resident abroad. — (1) 
Presumption in Section 230 (1) is a 
rebuttable presumption. The fact that the 
principal is abroad does not absolve the 
personal liability of the agent if the other 
contracting party looked to him alone 
tor performance. (1922) 67 Ind Cas 167 
(158) (DB) (Lah). 

(2) Where corporate company is resi- ■ 
dent abroad, it must be presumed that 
agent is personally liable under contract 
of sale entered into with third party. But 
this presumption of law can be rebutted, 
when the foreign principal himself is, in 
writing, made the contracting party and 
contract is made directly in his name. 
(1904) 27 Mad 315 (333) (DB), 

(3) Where plaintiff entered into a con- 
tract direct with the foreign merchant, 
the defendant only acting as a post office 
in the matter, the latter is not personally 
liable imder the contract though he 
would be if he acted as agent for the 
foreign merchant. AIR 1923 Lah 296 
(297) (DB). 

(4) Where plaintiffs' indent was nol 
accepted by the defendants, commission 
agents, but by a merchant residing 
abroad and the defendants did not under- 
take any primary liability, held, that Sec- 
tion 230 (1) of the Act was not appli- 
cable to the case and the plaintiffs were 
not entitled to sue the defendants foi 
any claim regarding their indent 1905 
Pun LR No. 138, p. 488 (489). 

(5) Agent of foreign State is personal!)’ 
liable for contracts entered into on behalf 
of principal where the contracts do not 
come under S. 86, Civil P. C. and permis- 
sion to sue need not be applied for. AIR 
1928 Sind 189 (190). 

(6) For the personal liability of the 
home agent to accrue, it must be shown 
that he entered into the contract by or 
on behalf of his principal, by signing 
on behalf of his principal, or in some 
other way proving the fact that the con- 
tract was one between the merchant here 
and the home agent on behalf of a 
foreign principal. Where the contract is 
between two principals in form and sub. 
stance, the inconvenience of suing the 
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Section 230 — Note 4 (contd.) 
foreign principal here, the fact that the 
merchant ordering the goods, might not 
have looked to the credit of pertormance 
of the foreign principal hut of the home 
agent, etc. Nvould be extraneous and ir- 
relevant. In such a context, Section 230 
itself would not apply, and hence the 
liability under sub-section (1) of Sec- 
tion 230 would not arise. This will be 
a question of fact in each case. AIR 
1960 Mad 452 (455) (DB). 

(7) Plaintiff agreeing to pimhase goods 
from firm situate in llnitod States 
through agent in India and paying money 
in advance — Agreement liowever 
exonerating agent for breach of contract 
Held, agent was not liable for damages 
for breach of contract but was liable in 
respect of the advance paid bv plaintiff- 
AIR 1964 Mad 113 (114, 115) (DB). 

6. Undisclosed principal. — (1) When 
an agent does not disclose the name ot 
his principal, the agent would be per- 
sonally liable. AIR 1932 Nag 27 (28) = 
27 Nag LR 324. 

(2) Where a contract for the sale of 
-shares between brokers did not refer to 
the existence of principals nor to the 
fact that the contract was signed a.s 
agents on behalf of some others, the par- 
ties can sue in their own name in respect 
of the contract. AIR 1948 Mad 216 (217). 


(3) An agent while entering into a con- 
tract of charter-party mentioned the 
name of the ship and its registration 
number- Held, that though he did not 
disclose the name of the principal, benefit 
of Section 230 could not be given. The 
ship’s name and number was sufficient 
indication of the identity of the principal. 
The essential point is the knowl^ge and 
not the declaration, (1881) 5 Bom 584 

(589). . . 

(4) Where one party to a contract 

VKHOWS that the other is only acting as 
an agent for a person known to him, a 
rforflifll disclosure of the principal is un- 
necessary to make the principal liable. 
MigM 05 Ind Cas 473 (474) (DB) 

, (I..ah). 

rSee also AIR 1933 Sind 34 (35) = 

. 26 Sind LR 85 (DB). (It is not necessary 
that an agent should have disclosed him- 
. self as an agent in the contract to enable 
t the agent to prove that contracts entered 
\into in his name were entered into on 
dhe principal’s behalf.)] 

( 5 ) A principal cannot be said to dis- 
close himself if the other parly gels 
knowledge about him not from the prin- 
cipal himself but from some other source. 
air 1929 Bom 177 (178) = 53 Bom 110 

(DB). 

(6) Where an agent does not disclose 
the name of his principal, the presump- 
tion is that he contracts to be held per- 
sonally liable as well- Such a presump- 
tion. however. is rebutted where the 
agent signs the contract exoresslv as 


‘Agent and Manager." AIR 1925 Oudh 
041 (641, 042). . 

[See also AIR 1929 PC 264 (265, 266).] 

(7) Where an agent does not disclose 
the name of the principal, he is per- 
.sonally responsible for the result of any 
fraud or wrong committed. So much of 
the money as is necessary to compensate 
for the loss caii.sod thereby must be rc- 
funded. though the amount has been 
paid over to his principal. (’97-01) 2 Upp 
Bur Rul .341 (344). 

(8) Agent entering into a contract on 
behalf of a principal wlio is disclosed but 
who is a minor is not personally liable on 
the contract to the third party. AIR 1930 
Oudh 312 (314) = 6 Luck 19 (DB). 

(9) Presumption under. Section 230 will 

not arise when broker brings his princi- 
pal vendor face to face with purchaser. 
But where purchaser has been making 
payments only to broker and docs not 
know the name of vendor, broker can 
sue purchaser for balance of purchase 
monev. AIR 1929 Nag 170 (171) = 25 

Nag LR 81- 

(10) A broker who gives to the buyer 
a note in the form "bought by your 
order and for your account from our 
principal" is not an agent of the undis- 
closed principal for sale to make him 
liable under Section 230. AIR 1916 Cal 
548 (550) = 42 Cal 1050 (DB). 

(11) Plainlid entered into contract as 
principal, and sued as a principal — Plea 
that ho was an agent not taken by defen- 
dant at an early stage but after evidence 
of plaintiff — Held, that even if the 
piaintilT was an agent he could sue in 
his individual capacity under Section 230. 
1881 Pun Re No. 64. p. 148 (149) (DB). 

(12) Where defendant, as manager of 
Banaili Raj, got some work done by the 
plaintifT and name of Raja was not dis- 
closed — Held, defendant was not per- 
sonally liable to pluinlifT for work done 
by him for -the Raj. AIR 1914 All 253 
(2.54) (DB). 

(13) When in a court-auction a pro- 
perlv is sold, the auction-purchaser is 
one party to the contract, but the other 
party to the contract is not the judgment- 
debtor or the decree-holder but the Court 
itself. In selling properly in court-auction, 
the Court acts under the statutory powers 
given to it bv the Civil P. C- and not as 
the agent of any party and the contract 
that is made, when the bid is accepted 
and confirmed by the Court, is one be- 
tween the Court on the one side and the 
auction-purchaser, whose bid is accepted, 
on the other, and therefore before cl- (2) 
of Section 230, Contract Act, can be ex- 
cluded. it must be alleged and proved by 
the party wishing to take advantage of 
Section 230, Clause (1) that when mak- 
ing the bid or before doing so he had 
informed the Court or the Court-officer 
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condiicling the sale that he was making 
the bid only as the agent of some named 
third parly. It would then be open to 
the Court-officer, the Nazir, either to ac- 
cept his bids or decline them, if he is 
not fully satisfied that he had a proper 
power of attorney to make the bid. 
Where the auction-purchaser is accepted 
by the Court as agent, he is liable per- 
sonally for deficit on re-sale. AIR 1924 
Mad 476 (477) (DB). 

(14) The person liable is one whose 
name appears on the face of the bill. 
No other person can be held liable under 
a bill unless it is clearly indicated on the 
face of the instrument that an agent is 
acting in his behalf. AIR 1937 Pat 428 
(429). 

(15) A rented a house from B for a 
scliool. B sued A to recover possession 
of the house and arrears of rent- A con- 
tended that he was nierelv a secretary 
acting for a society in London which ran 
the school and was not personally liable: 
Held, that on the form of the contract 
and from receipts passed it could not be 
inferred that the contract was made on 
anybody's personal credit except that of 
A. (1898) 22 Bom 754 (756, 757). 

(16) Agent cannot sue in his own name 
unless the name of principal is undis- 
closed — Same rule applies to counter 
claim. AIR 1951 All 596 (598) (DB). 

(17) An agent of an undisclosed princi- 

pal is entitled to bring a suit personally 
to enforce the contract made on behalf 
of the principal. AIR 1955 Puni 189 
(190) (DB) ** (1912) 39 Cal 802 (807) 

(DB). 

(18) Auctioneer is entitled to main- 
tain a suit for the recovery of the price 
of goods sold against purchaser at auc- 
tion. 1884 Pun Re No. 86, p. 241 (242). 

(19) The form of a sold note was as 
follows: “Sold this day by order and for 
account of G, to mv principal, G- P. 
Notes for Rs. 20.0000 at Rs. 98-11-0." The 
note was endorsed “X for principal". 
He4d, there was nothing in the note to 
rebut the personal liability of the person. 
(1890) 17 Cal 449 (454) (DB). 

(20) Where the managing members of 
an ancestral trading firm enter into a 
contract, without disclosing the names of 
the other members, it is competent for 
them to sue on the contract without im- 
pleading (he undisclosed members of the 
firm. The managing members are in the 
position of agents for undisclosed princi- 
pals. (1905) 27 All 361 (362, 363) (DB) 
** (1910) 32 All 183 (186) (DB) •* AIR 
1938 Mad 739 (740) (DB). 

(21) Where a person had taken a 
house on rent for the purpose of starting 
a hospital for women, the principal, i. e., 
hospital, not having come into existence, 
he had entered into the contract on 
behalf of an undisclosed principal- He 
would, therefore be personally liable 


under the contract. AIR 1963 Pat 131 
(135). 

6. Where principal cannot be sued. — 

( 1 ) Where the liability of the principal 
and the agent is concurrent, it is not 
joint, or joint and several, but is alter- 
uate. The person contracting with an 
agent can elect either and once he sues 
the agent he is precluded to sue the prin- 
cipal. ILR (1951) 1 Cal 82 (86). 

(2) A person sued an unregistered 
union of employees and a member of the 
said union as the person who signed the 
contract on behalf of the union. Held, 
that under the law an unincorporated 
body could not be sued as such for re- 
covery of a debt or on a contract. Only 
those persons who signed the contracts 
on behalf of the union and those who 
adopted them could be sued. Other per- 
sons who were members of an unincorpo- 
rated body could not be proceeded 
again.sl. AIR 1943 Mad 530 (530, 631). 

(3) When a Government officer entered 
into a contract on behalf of the Govern- 
ment but the contract was not in the 
proper form prescribed by the statute, 
the principal, the Government, cannot be 
sued due to the technical defect. AIR 
1954 SC 236 (243) ^ 1954 SCR 817. 

(4) Clause 3 of Section 230 is not ap- 
plicable to a case where a contract is 
entered into by an unincorporated 
society. It is not that an unincorporated 
society cannot be sued at all, but that it 
cannot be sued except in the name of 
all the members. 1891 Pun Re No. 15 p. 
93 (99, 101) (DB). 

(5) Contract with Government signed 
by officer not having authority — Not 
void — Contract is enforceable against 
the officer — Ratification by conduct of 
Government — Effect — Arbitration clause 
in contract modified — Government tak- 
ing part in proceedings — Ratification 
implied. AIR 1963 Cal 456 (459). 

(6) Held, on fads, that several letters 
addressed by Government to employee 
concerned and payment to him of salaries 
and allowance was enough to show that 
Government liad duly ratified contract of 
employment under Section 230 (3) of 
Contract Ad and hence contract was 
enforceable- .AIR 1967 Cal 461 (463, 464) 
= (1969) 1 Lab LJ 290 (DB). 

(7) Contract not in strict compliance 

with Section 175 (3), Government of 

India .Act (1935) — Not enforceable 

against Government but binding upon 
officer making it under S. 230 (3). AIR 
1962 Pat 372 (375) = 1962 BLJR 480 
(DB). 

(8) Government of India Act (1035), 
Section 175 (3) — Contract not expressed 
to be made by Governor-General — It is 
not binding on the Union of India — 
Arbitration Clause contained therein is 
not bindiiig — Section 230 (3), Contract 
Ad not applicable. .AIR 1959 Cal 287 
(289, 290) (DB). 
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231. Bights of parties to a contract made by agent not disclosed. — If an 
agent makes a contract with a person who neither knows, nor has reason to 
suspect, that he is an agent, his principal may require the performance of the 
contract; but the other contracting party has, as against the principal, the same 
rights as he would have had as against the agent if the agent had been principal. 

If the principal discloses himself before the contract is completed, the other 
contracting party may refuse to fulHl the contract, if he can show that, if he had 
known who was the principal in the contract, or if he had known that the agent 
was not a principal, he would not have entered into the contract. 


Section 231 — Note 1 

(1) Section 231 deals with the rights 
(a) of the principal and (b) of the third 
party in cases when the contract is en- 
tered into by the agent without disclosing 
the principal — The first clause refers to 
the general case and the rule is that the 
third party shall have, as against ^ the 
undisclosed principal the same rights 
which he would have against the agent il 
the agent had been the principal. ^ The 
second clause deals with the particular 
case where the principal discloses himscli 
before the contract is completed. The 
second clause should be read as governed 
by the first clause. (1908) 32 Bom 356 
(361, 362) (DB). 

(2) Eyen where a railway receipt is 
granted in the name of servant or agent, 
the real owner of the goods can cla'rn 
for their value if lost. (1926) 92 Ind Cas 
1007 (1008) (All). 

(3) Undisclosed principal selling goods 
through agent can enforce purchaser to 
Day purchase money. 1909 Pun Re No. 
71, p. 230 (236) (DB). 

(4) Except in special cases, the gene- 
ral rule of law is that the principal can 
enforce the contract entered into by his 
agent with a third parly even though the 
agent had not disclosed the name of the 
principal. This principle is embodied m 
Section 231 of the Contract Act which 
lavs down that the principal can enforce 
the contract even when the third person 
neither knows nor has reason to suspect 
that the person with whom lie 

into contract was an agent. AIK 1968 nai 
81 (83) = 1968 Rai LW 62. 

(5) If one partner enters into a con- 

tract in his own name still if he is acting 
as the agent of the Arm. his co-partners 
will be in the position of undisclosed 
principals. They can be sued on the con- 
tract and may i^jn as plaintiffs in suing. 
(1908) 10 Bom LR 306 (311) ** AIR 
1928 Cal 57 (69) •• AIR 1925 Cal 29 
(3t) (DB) •* (1908) 31 Mad 45 (48) 

(DB). 

(6) A railway company entered into a 
contract with a person in the belief that 
he was the only person interested in the 
contract. They did not know that he had 
another partner. Subsequently the per- 
son who contracted with the company 
died. The defendant partner sued the 
company claiming payments and amounts 
due to the Arm under one of the con- 


tracts. HeJd, that the right to claim per- 
formance rested with the deceased part- 
ner during his life time and that the dor- 
mant paiiiier could not sue the contract- 
ing parly after the death of the partner 
entering the contract. (1908) 10 Bom LR 
306 (313). 

(7) Business done by a commission 
agent in his own name though for the 
benefit of an undisclosed principal, who 
i.s liable to indemnify the commission 
agent against loss, is not business done 
by .such undisclosed principal through 
the agent, but business done by the 
agent. AIR 1929 Sind 24 (26) = 23 Sind 
LR 229. 

(8) An agent contracting in his own 
name without mentioning the agency can 
sue and be sued upon the contract- AIR 
1915 Mad 509 (516) (DB). 

(9) Under Section 231 a principal can, 
as against the agent, claim the full bene- 
fit of tlie contract entered into by the 
agent in his own name and as against 
the party contracting with the agent, the 
principal is bound by the equities arising 
between the agent and the contracting 
party. AIR 1915 Mad 509 (511) (DB). 

(10) A simple creditor can derive no 
advantage out of the circumstance that 
an agent is held out as the owner of the 
property. It is only a person who has 
obtained any sale, pledge, mortgage or 
other disposition for value of the pro- 
perty from the agent whom he believed 
to be the principal that can derive any 
advantage from such holding out. 1936 
Mad -WN 1015 (1016) (DB). 

(11) Where principal can bring his 
ca.se under Section 211, Section 231 does 
not debar him from seeking his remedy 
under that section — Contract for undis- 
closed principal — Breach by reason of 
agent’s default — Principal can proceed 
only against other contracting party 
under Section 231 and not against agent. 
AIR 1934 Cal 721 (722) = 61 Cal 504 
(DB). 

(12) An agent entered into a contract 
in liis own name with a third party, 
brought a suit against him for damages 
for breach of the terms of the contract 
and succcssfullv obtained a decree. The 
principal brought a suit against the agent 
subsequently for declaration of title to 
the decree — Held, that the suit was not 
maintainable because the principal might 
have adopted the contract made by his 
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232. Performance of contract with agent supposed to be principal. — Where 
one man makes a contract with another, neither knowing nor having reasonable 
ground to suspect that the other is an agent, the principal, if he requires the 
performance of the contract, can only obtain such performance subject to the 
rights and obligations subsisting between the agent and the other party to the 
contract. 

Illustration 

A, who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to B. A is acting 
as agent for C in the transaction, but B has no knowledge nor reasonable ground of 
suspicion that such is the case. C cannot compel B to take the rice without allowing 
him to set off A's debt. 

233. Bight of person dealing \\ith agent personally liaWe. — In cases where 
the agent is. personally liable, a person dealing with him may hold either him or 
his principal; or both of them, liable. 

Illustration 

A enters into a contract with B to sell him 100 bales of cotton, and afterwards 


discovers that B was acting as agent for C. 
price of the cotton. 


Section 231 — Note 1 (contd.) 

.^eont and .sued on it or he might have 
either commenced tlie action himself or 
intervened at anv stage in the action 
begun bv his agent- (1913) 40 Cal 335 
(.340. 341) (DB). 

(13) The words “discloses himself" in 
.Section 231 must be construed strictly. 
The third parly’s right to repudiate the 
contract arises only where the principal 
himself makes the disclosure; it cannot 
arise when the disclosure is made by 
some other person or the information 
reaches him from other person. (1908) 
32 Bom 356 (363) (DB). 

(14) Unlike a Kucha Arhalia who acts 
a.s an agent on behalf of his principal 
and brings about a privity of contract 
between him and the third parties with 
whom he enters into contracts on his 
behalf the pucca arhatia deals with the 
constituent as a principal and becomes 
pcrsonallv liable to perform his contracts 
with liim. Similarly, the constituent has 
to look to him alone for the performance 
of the contracts. AIR 1950 All 3.52 (355). 

(15) The second paragraph of S. 231 

has to be read in Ihe context ol the first 
paragraph of Section 231 and the ex- 
pression 'if the principal disclosed him- 
self before the contract is completed' in 

paragraph 2, must be read in the con- 
text where the agent made the contract 

with a person who did not know or had 
reason to suspect that he was an agent. 
AIR 1960 Cal 752 (760, 761) = ILR 

(1961) 1 Cal 799 (DB). 

Section 232 — Note 1 

(1) All undisclosed principal has a 
general right to enforce a contract en- 
tered into by his agent. Under S. 232, 
this general right of the principal to re- 
quire performance is subject to the 
rights and obligations that existed be- 
tween the agent and the ether contract- 


A may sue either B or C, or both, for the 


ing parly. Thus, Section 232 is to be read 
AS a qualification of the first portion of 
para. 1 of Section 231. (1879-80) 4 Bom 
447 (455). 

Section 233 — * Note 1 

(1) Upon a contract entered into by 

an agent on behalf of his principal both 
the principal and the agent are jointly 
liable to the promisee (1958) 71 Mad 

LW .50 (2) (64). (Money borrowed on 
behalf of principal.) 

(2) Person managing business as agent 
of his father — Father is liable for the 
money borrowed for the business. (1958) 
71 Mad LVV 60 (2). 

(3) Section 233 enacts substantive law, 
laying down who shall be held liable 
and not adjective law, defining the pro- 
cedure by which the liability may be 
enforced. AIR 1917 Bom 268 (270, 271). 

(.4) Section 233 cannot be construed 
as meaning only that the plaintiiT might 
sue both the principal and the agent in 
the alternative, but that he cannot gel 
judgment against both of them jointly 
for the amount sued for. AIR 1939 Mad 
520 (523) = ILR (1939) Mad 282 (DB) 
** AIR 1926 Oudh 41 (42) •• AIR 1917 
Bom 268 (271) ** AIR 1952 Vindh Pra 

51 (57). 

[But see AIR 1926 Mad 1213 (1213) 

= 49 Mad 900. (Liability is not .joint but 
alternative.)] 

(5) If an agent expressly contracts in 
his own name, he cannot escape liability 
on his contract though by Section 233 
the other party might elect to hold his 
principal liable also or in the alternative. 
ILR (1945) 1 Cal 565 (571) ** AIR 1931 
Sind 4 (5. 6) = 25 Sind LR 91 (DB) ** 
AIR 1920 Upp Bur 30 (31) = 3 Upp 
Bur Rul 217 ** (1881-82) 6 Bom 326 
(357, 3,58). 

[Sec also AIR 1928 Bom 516 (517) = 

52 Bom 640 (DB). (Hundi signed by a 
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234. Consequence oi inducing agent or principal to act on belief that 
principal or agent will be held exclusively liable.— When a person who has made 
a contract with an agent induces the agent to act upon the belief that the princi- 
pal only will be held liable, or induces the principal to act upon the belief that 
the agent only will be held liable, he cannot afterwards hold liable the agent or 

principal respectively. 

235. Liability of pretended agent. — A person untruly representing himself 
to be the authorized agent of another,® and thereby inducing a third person to 
deal with him as such agent, is liable, if his alleged employer does not ratify his 
acts, to make compensation to the other in respect of any loss or damage which 
he has incurred by so dealing. 


[®] See Section 208 supra. 


Section 233 — Note 1 (contd.) 
certain person — It is not open cither 
by way of claim or defence to show that 
the signatory was in reality acting for 
an undisclosed principal.)! 

(6) A person who has made a contract 
with an agent may, if and when he 
pleases, look directly to the principal un- 
less he has waived that right by express 
terms of the contract. This right exists 
whether the person was or was not 
aware when he made the contract, that 
the person with whom he was dealing 
was an agent only. (1891) 18 Cal 31 
(36) (FB) •• (1881-82) 6 Bom 326 (353, 

357). 

(7) A plaintiff who has a right to sue 

both an agent and his principal under 
S. 233 is not competent, after he has sued 
one of them to iudgment, to sue the other 
in a second suit. AIR 1917 Bom 268 (273) 
•• AIR 1936 Bom 344 (350) = 60 Bom 

954 (DB) ** (1887) 9 All 681 (688. 689) 
(DB). 

(8) Creditor sued agent of his debtor 
alleging that the agent had made himself 
personally liable for the debt. Suit was 
dismissed on the ground that the credi- 
tor gave credit to the principal. Held 
that suit of creditor against the principal 
was not barred bv the proceedings. 
(1884) 7 Mad 392 (396) (DB). 

(9) Debtor paid money to creditor’s 
agent who failed to credit it. In the suit 
by the creditor debtor remained ex parte 
and suit was decreed. Debtor paid money 
and sued for the recovery of money paid 
to the agent. Held, he could not succeed, 
as he did not raise the plea of discharge 
in the former suit. AIR 1923 Mad 551 
(552). 

(10) Del credere agent — Agent ex- 
pressly undertaking to pay price of goods 
— Agent's position is not that of del cre- 
dere agent — Goods intercepted under 
Control Order by Government authoritv 
and price paid to agent — Liability of 
agent is not limited to the amount which 
he received from such authority but he 
is liable for the full price of the goods 
supplied. AIR 1960 Pat 364 (366) =- 1960 
BLJR 452 (DB). 

(11) Where because of non-disclosure 
of a contract between the principal and 
agent an inference can be drawn that 


the .ngent is personally liable both the 
principal and agent can be sued. (61) 
65 Cal WN 504 (533) (DB). 

Section 234 — NO|e 1 

(1) The principal is always liable on 
a contract made on his behalf by his 
agent, whether, or not there is a con- 
tract which fastens the liability on the 
agent also, and that liability does not 
cease except when there is an election 
or some form of estoppel by the con- 
tracting party. To enable the principal 
(or the agent) to claim exemption from 
liability two essential conditions must be 
satisfied; Firstly, the contracting party 
should have induced a belief in one ol 
them that he is going to hold the other 
alone liable; secondly, this belief should 
have resulted in a course of action which 
would not have happened otherwise. AIR 
1952 Vindh Pra 51 (56). 

(2) Where in a contract of sale ol 
goods bv A to C through A’s agent B. 
C sends a notice to B alleging that B 
had represented to him that the contract 
would be bv sample and that B would 
be held responsible for any loss if the 
goods were not according to the sample, 
without making A liable, C cannot sub- 
sequently make A liable for any loss 
caused to him. AIR 1950 Orissa 42 (46) 
= ILR (1949) 1 Cut 453 (DB). 

Section 235 — Note 1 

(1) There is no distinction in princi 
pie between the case of a man who re- 
presents that he has authority from 
another when he has no authority what- 
ever, and the case of a man who repre- 
sents that he has certain authority from 
another when he has authority of 
another description. In neither case can 
the man who makes the representation 
be said to be the authorised agent of the 
other with reference to the matter on 
which he has no authority. Section 235 
of the Contract Act is intended to applv 
to both classes of cases. (1912) 34 All 
168 (171) (DB). 

(2) Defendant placing orders through 
R falsely representing himself to be plain, 
tiff's agent and making payments through 
him — Facts do not con.stitute implied 
contract of indemnity — Defendant how- 
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236. Person falsely contracting as agent not entitled to perfonnance. A 

person with whom a contract has been entered into in the character of agent,® 
is not entitled to require the performance of it, if he was in reality acting, not as 
agent, but on his own account. 


[®] See Section 230 (2). 


Section 235 — Note 1 (contd.) 

ever, can proceed against R under S- 235 
of the Contract Act. AIR 1967 Andh Pra 
145 (147) = (1966) 2 Andh WR 214. 

(3) The representation that he has 
authority to act as agent may not be 
fraudulent; all that is required is that it 
was untrue. AIR 1938 Cal 151 (156, 157) 
= ILR (1938) 1 Cal 463 (DB) ** (1910) 
8 Mad LT 353 (353) ** AIR 1963 Raj 84 
(85) = 1962 Raj LW 687. 

(4) An untrue representation of agency 
under this section need not necessarily 
be mn<le in express and literal words; it 
may be conveyed bv any words spoken 
or written combined with acts and omis- 
sions which would induce another person 
into the belief that he has such authority 
— The untrue representation must be 
one of fact and not merely of law — 
The fact that he made the representation 
under the belief that he had such auth- 
ority does not afTcct his liability under 
this section except In cases where he 
would be prosecuted under Section 208. 
(1904) 17 CPLR 67 (71. 72). 

(5) The words “if his alleged princi- 
pal does not ratify his acts” in Section 
235 appear to indicate a named principal. 
AIR 1933 Sind 207 (209). 

(6) The measure of damages must be 
what benefit the other party would have 
had from the contract if the representa- 
tion had been true. AIR 1938 Cal 151 
(156, 157) := ILR (1938) 1 Cal 463 (DB). 

(7) A person who borrows representing 
himself to be the agent, without auth- 
ority, must recoup the creditor. AIR 1930 
Mad 439 (440). 

(8) Muhammadan son who is not agent 
of his father mortgaging father’s land — 
Section 235 applies and not S. 230. AIR 
1934 Pesh 49 (49. 50). 

(9) When a person, representing an- 
other as his agent purchased goods on 
his bclialf and the principal repudiated 
the liability, it was held agent alone is 
liable. AIR 1924 Oudh 184 (185). 

(10) Section 2,35 will not apply to cases 
in which there is no evidence to show 
that the agent made any untrue represen- 
tation as to the extent of his authority. 
AIR 1957 Orissa 86 (89) = ILR (1956) 
Cut 393. 

(11) A person was provisionally ap- 
pointed as teacher by the secretary of 
school — At the next meeting of the 
Committee, it recognized him as one of 
the staff but owing to Hnancial .stringency 
it decided to dispense with his services 
from August — Held, that the secretary 
would not be personally liable to pay the 
compensation, for the case was not 


covered by Section 235. Contract Act. AIR 
1929 Cal 289 (289). 

(12) Under a charter-party when a per- 
son untruly represents himself to be the 
authorised agent of the master to enter 
into contracts on his behalf he is per- 
sonally liable for damages to the other 
party, and he is not liable for a greater 
amount than could have been recovered 
from the alleged principal and the fact 
that the master or principal is also liable 
would not make any difference in the 
liability of the agent. (1883) 7 Bom 51 
( 66 ). 

(13) Transaction by one of directors 
of company — Suit on — Plea that it 
was on behalf of principal not raised in 
written statement — Suit against him 
personally held not barred by Sec- 
tions 230 and 235. AIR 1959 All 29 (30). 

(14) Suit for recovery of money 
borrowed by agent — Money borrowed 
by agent on behalf of disclosed principal 
— No personal liability undertaken by 
agent — Misrepresentation or fraud not 
alleged by plaintiff — No decree can be 
passed against agent. 1964 Raj LW 5 = 
ILR (1963) 13 Rai 1150 (1153, 1154). 

Section 236 — Note 1 

(1) Section 236 deals with dispute be- 
tween two persons one of whom is a 
falsely professed agent of third party and 
it does not apply where dispute is be- 
hveen principal and his agent. (1910) 34 
Bom 292 (304). 

(2) The question whether a selling 

agent has disqualified himself for the 
brokerage commission by buying the 
goods himself does not fall to be decid- 
ed under S. 236. (1956) 60 Cal WN 

853 (854) (DB). (Held, that as the terms 
of the agency contract did not limit the 
agent to sell only to third parties and not 
to himself he was not guilty of any mis- 
conduct in buying himself and hence was 
not disqualified by Section 220 from get- 
ting the commission.) 

(3) Person with whom contract is made 

as agent, when he is not so, cannot sue 
under Section 236. (’12) 39 Cal 802 

(809) (DB) *• (1907) 34 Cal 628 (633). 

(4) Sectioii 236 applies to contract 
when agent purports to act for a named 
principal as well as when he purports to 
act for undisclosed principal. AIR 1933 
Sind 207 (208, 209). 

(5) A defendant to a suit for damages 
for a breach of contract cannot succeed 
in the claim that the suit is barred 
under Section 236 where all that he has 
alleged in defence is that the plaintiff 
had acted as an agent for an undisclosed 
principal and not that he had entered 
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237. Liability of principal inducing belief that agent’s unauthorized acts 
were authorized. — When an agent has, without authority, done acts or incurred 
obligations to third persons on behalf of his principal, the principal is bound by 
such acts or obligations, if he has by his words or conduct induced such third 
persons to believe that such acts and obligations were within the scope ol the 
agent’s authority. 

Illustrations 

(a) A consigns goods to B for sale, and gives him instructions not to sell under a 
fixed price. C, being ignorant of B’s instructions, enters into a contract with B to buy 
the goods at a price lower than the reserved price. A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank. B sells them to C 
in violation of private orders from A. Tire sale is good 


Scctio* 236 — Note 1 (contd.) 
into the contract as the principal while 
falsely representing himself to be an 
agenl. AIR 1955 Puni 189 (190) (DB). 

(6) The section does not enact that the 
contract is void in circumstances mention- 
ed in the section. It only provides that 
the alleged agent cannot require its per- 
formance. Being therefore, enforceable 
by one of the parties and not enforceable 
by the other, it is a voidable contract 
under Section 2 (1) of Contract .Act- AIR 
1933 Sind 207 (208. 209). 

Section 237 ^ Note 1 

(1) Unless the relationship of principal 
and agent is proved to exist between the 
parties. Section 237, Contract Act, can 
have no application. AIR 1937 All 255 
(257). (Person entrusted with properly 
for safe custody unauthorisedly pledging 
it — Owner not bound by pledge.) ** 
AIR 1931 Cal 423 (424, 425) = 58 Cal 
17. 

(2) A person who deals with an agent 
whose authority he knows to be limited 
does so at his peril, in the sense that 
should the agent be found to have exceed- 
ed the authority the principal cannot be 
made responsible. (1910) 14 Cal WN 381 
(387, 389) (PC) •• AIR 1948 Oudh 54 
(60) = 22 Luck 93 •* AIR 1937 Sind 151 
(152) (DB). 

(3) If a person allows another to act 
on his behalf with other parlies and 
makes them believe that the other person 
is acting on his behalf, he will be bound 
bv the transactions entered info by the 
ostensible agent. AIR 1952 Hyd 79 (80) 
= ILR (1952) Hyd 341 •• (1951) 88 Cal 
L Jour 52 (57) (FC). (Pardanashin lady 

Husband held out as the only means 

of communication between herself and 
her attorney — Wrong instructions by 
husband to attorney — She cannot 
repudiate it.) *• (1949) 53 Cal WN (IDR) 
93 (97) (DB). (Bank by indicating by 
course of conduct that its secretary had 
power to borrow in excess of limit pres- 
cribed by bye-laws — Bank would be 
bound by debt even if it had not bene- 
fited from the borrowing.) •• AIR 1929 
Lah 822 (823) (DB). (Owner authorising 
auctioneer to sell hou.se at certain price 

Sale binds him even if it had been 

made for a lower price.) •• AIR 1922 All 


324 (3.30) = 43 All 023 (DB). (Parcel 
clerk of railway not .sending parcel by 
mistake — Railway liable.) ** AIR 1914 
All 238 (241) = 36 All 416 (DB). (Liinit. 
cd company — Shareholders inducing 
public to believe that a certain firm were 
their agents and allowing its manager to 
sign hiindics on behalf of company — 
Companv liable for sums due on the 
hunclics.) 

(4) In order that principle of "holding 
out" should apply to act done by agent 
and relied upon to bind principal, it must 
be an act of that particular class of 
acts which he has general authority on 
behalf of his principal to do. But if 
agent be held out as having limited 
authority to do on behalf of his principal, 
acts of particular class, then principal is 
not bound by an act dune outside that 
authority. (1910) 14 Cal WN 381 (387, 
389) (PC). 

(5) In order to bind one with the 

transaction entered into on his behalf by 
another there must be evidence from 
which an implied authority in the other 
to enter into the transaction can be in- 
ferred. There must be evidence either of 
facts and circumstances from which such 
authority can be inferred or of a general 
authority granted to the person entering 

into the transaction which is wide enough 
to cover the transaction or which shows 
lhat the transaction was necessary to 

enable him to do something which he 
was aiithori.sed to do. Merc general evi- 
dence showing the nature of the work 
done bv him in connection with the 
estate of the one who is sought to be 
bound is not sufficient to attract the 
operation of Section 237. AIR 1933 Cal 

109 (113) = 60 Cal 111 (DB). 

(6) In order that a person may be 

bound bv an unratified conduct of an 
agent without real authority it must 
appear that his supposed authority was 
ostensible to the other contracting party, 
and relied on by him when he made his 
contract. The onus of proving ,tbat he 
relied on such conduct of the principal in 
making the contract is on the party who 
alleges such conduct. ILR (1951) 1 Cal 
420 (426). 

(7) The right of a third parly against 
the principal on the contract of his agent 
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238. Effect, on agieement, of misrepresentation or fraud by agent. — Misre- 
presentations made, or frauds committed, by agents acting in the course of their 
business for their principals, have the same effect on agreements made by such 
agents as if such misrepresentations or frauds had been made or committed by 
tile principals; but misrepresentations made, or frauds committed, by agents, in 
matters which do not fall within their authority, do not affect their principals. 

Illustrations 

(a) A, being B’s agent for the sale of goods, induces C to buy them by a misre- 
presentation, which he was not authorized by B to make. The contract is voidable, as 
between B and C, at the option of C. 

(b) A, the captain of B's ship, signs bills of lading without having received on 
board the goods mentioned therein. The bills of lading are void as between B and the 
pretended consignor. 


Section 237 — Note 1 (contd.) 
though made in excess of agent's actual 
authority, is nevertheless to be enforced 
when the evidence shows that the con- 
tracting party has been led into honest 
belief in the existence of the authority 
to the extent apparent to him. Where 
an agent, acting within the scope of his 
implied authority, commits a fraud for 
his own benefit, the principal is liable to 
the parly defrauded. AIR 1945 Nag 121 
(127) = ILR (1945) Nag 204 (DB). 

(8) In the absence of an allegation or 
proof that principal either by his words 
or conduct induced a third person that 
the acts done or obligations incurred were 
within the scope of the agent's authority. 
Section 237 will not apply. AIR 1957 
Orissa 86 (89) = ILR (1950) Cut 393 *♦ 
1969 BLJR 693 (610) = 1969 Pat LJR 
156 (DB). 

(9) Where the principal did not by 
any negligent or improper act, allow 
agent to be apparently invested with 
authority beyond or greater than the 
limited authority which the customer 
knew him to possess there could not be 
any estoppel as against the principal in 
respect of any of the steps in the transac- 
tion whereby the customer was deceived 
by the agent acting beyond his authority. 
(1910) 14 Cal WN 381 (387, 389) (PC). 

(10) The dismissed clerk of the co- 

operative society who at the relevant 
period was also functioning as the 
cashier, was held out by the society as 
a person competent to receive payments 
from members and hence Section 237 of 
the Contract Act (9 of 1872) dealing with 
the scope of an agent’s authority, is 
applicable to the case and the payments 
made to the clerk would bind the 
society. AIR 1963 Mad 105 (106) = 

(1962) 2 Mad LJ 407. 

(11) Price paid by buyer to broker — 
Buyer failing to show that broker was 
authorized to receive payment — Pay- 
ment to broker is not payment to seller. 
AIR 1963 Cal 464 (466). 

(12) Agent aufhori.scd to purchase good.s 
from (he plaintifT for Ihe principal — 
-•Vgent purchasing goods on credit and 


misappropriating the cash given by the 
principal for such purchase — Principal 
held liable to pay for the goods, as the 
plaintiiT had no reason to believe that 
the agent was not acting within the scope 
of his authority in making the purchase 
on credit for the principal — The fact 
that the principal never opened credit 
account with the plaintifT held not to 
absolve his liability. AIR 1967 All 382 
(384) « ILR (1967) 1 All 124. 

[See however 1959 Raj LW 98 = ILR 
(1959) 9 Ra.i 147.1 

(13) Agent borrowing on behalf of 
principal — Principal using money. Is 
liable to repay the loan. 1962 Jab LJ 
1112 (1115, 1116) = 1962 MPC 411 (DB). 

Section 238 — Note 1 

(1) Principal is liable for agent's fraud, 

acting within the scope of his authority. 
AIR 1924 Nag 79 (79) ♦* AIR 1945 Nag 
121 (127) = ILR (1945) Nag 204 (DB) •* 
AIR 1967 All 382 (384) == ILR (1967) 1 

All 124. 

(2) The principal is liable for the fraud 

of his agent acting within the scope of 
his authority whether the fraud is com- 
mitted for the benefit of the principal or 
for the benefit of the agent. AIR 1945 
Nag 121 (127) = ILR (1945) Nag 204 
(DB) •* AIR 1923 Cal 157 (160) = 58 

Cal 258 (DB). 

(3) Agent entering into contract on 
behalf of principal with third party — 
Fraud and misappropriation by agent — 
Principal does not escape liability on 
contract. 1963 Ker LT 428 = 1963 Ker 
LJ 273. 

(4) Agent bought war bonds; forged 
principal’s endorsements in his own 
favour and pledged with bank. Heldy 
latter cannot hold them against principal. 
AIR 1921 Sind 172 (174) = 15 Sind LR 
93. 

(5) The condition of mind of the agent 
cannot be imputed to principal, who is 
not criminally liable therefor; but where 
particular intent or state of mind is not 
the es.sencc of offence, agent's act^ or 
omission makes principal criminally liable 
though he was not aware of it or even 
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[THE] f[“ " *] CONVERTS’ MARRIAGE DISSOLUTION ACT, 1866 

(ACT XXI OF 1866)» 
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An Act to legalise, under certain circumstances, the dissolution of marriages of 

f[® * "] Converts to Christianity. 

Preamble. — Whereas it is expedient to legalize, under certain circumstances, 
the dissolution of marriages of t[® ** *] Converts to Christianity deserted or 
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repudiated on religiovs grounds by their wives or husbands; It is enacted as 

[®1 For Statement of Objects and Reasons, see Gaz. of India, 1865, p. 59; for the 
Report of the Select Committee, see Gaz. of Ind, 1866, p. 163; and for discus- 
sions on the Bill, see Gazette of India, 1865, Supplement, p. 5 and Gazette ot 

India, 1866, Supplement, p. 201. 

This Act has been declared to be in force in all the provinces of India, except the 
Scheduled Districts, by S. 3 of the Laws Local Extent Act, 1874 (15 of 1874). 

It has been declared, by notification under S. 3 (a) of the Scheduled Districts Act, 
1874 (14 of 1874), to be in force in the following Scheduled Districts: 

West Jalpaiguri (West Bengal) — see Gaz. of Ind., 1881, h P- 

The District of Darjiling (West Bengal)— see Gaz. of Ind., 1886, Ft 1, p. 5tXJ. 

The Districts of Hazaribagh, Lohardaga (Now die Ranchi District) (Now a in 

Bihar State)— Calcutta Gaz., 1899, Ft. I, p. 44. c- i u „ 

and Manbhum, Pargana Dhalbhum and the Kolhan m the District of Smgbhum 

(Bihar State)— see Calcutta Gazette, 1881, Pi. I, P-504. 

Porhat Estate in Singbhum District (Bihar)- See Gaz. of ' 

Scheduled District in Ganjam (Orissa) and Vizagapatnam (Andhra Pradesh) See 

Gaz. of Ind., 1898, Pt. I, p. 870. „ j , x c 

Scheduled portion of Mirzapur District (in Uttar Pradesh)-see Gaz. of India, 

1879, Pt. I, p, 383. c T ^ A fi'TQ Pf r 

Jaunsar Bawar (in Uttar Pradesh now)-see Gaz. of Ind., 1879, Pt. I, p. 382. 

Assam (except the North Lushai Hills)-see Gaz of Ind.. 1879 Ft I, P- 299. 

District of Lahaul (Now in Himachal Pradesh)— see Gaz. of Ind.. 1886, Pt. I, 

It h^s het extended by notification under S. 5 of the same Act to the following 
Kumaon and Garhwal (Uttar Pradesh)— see Gaz. of 

Tarai of the Province of Agra (now forming part of Uttar Pradesh State) see Gaz. 

The Act^hls beln’extended to'flerar by the Berar Laws Act 1941 (4 of 1941), (Berar 
now forms part of the State of Maharashtra) and 

Santhal Parganas by the Santhal Parganas Settlement Regulation, 1^2 (3 of 18'-) (•-»■ 
amended by Regulation (3 of 1899). Santhal Parganas form part of the State of B.har 

It has been extended to the new Provinces and merged States by the Merged Stales 
(Laws) Act. 1949 (59 of 1949). S. 3 (1-1-1950) and to the Union Terrhories of Tripura 
-nrl Vindhva Pradesh by the Union Temtones (Laws) Act, 1950 (30 of 1950), S. 3 
(16 4 1950) Vindhya Pradesh now forms part of the Stale of Madhya Pradesh— -see 
Q -7 S 9a)(e) It has not been extended to the Union Territory of Mani- 

puJ. vide Acrio of 1950, S. 3 (2-A) and Schedule (Part A) (as amended by Act 68 

"Yhe Act has now been extended to the Union Territories of— 

(1) Dadra and Nagar Haveli, by Reg. 6 of 1963 (w.e.f. 1-7-1965); 

(2) Pondicherry, by Act 26 of 1968, S. 3 and Schedule Part I (w.e.f. 18-12-1968). 
The Act has also been extended to States merged in the State of Bombay — see Bom. 

Act 4 of 1950 and in the State of Punjab— see Punjab Act 5 of 1950. 

[t] The word “Native" was omitted by A. L. O., 1950. 

1. Short title. — ^This Act may be cited as the " *] CONVERTS’ 

MARRIAGE DISSOLUTION ACT. 1866. 

[®] The word “Native” was omitted by A. L. O., 1950. 


Section 1 — Note 1 
(1) The petitioner and the respond- 
ent married while professing the Hindu 
faith. After their marriage they both 
became converts to Christianity. The 
petitioner subsequently applied for dis- 


solution of the marriage on the ground 
of his wife's adultery. Held that the 
petitioner was entitled to a dissolution 
according to the provisions of Indian 
Divorce Act and this Act does not 
apply. (1891) 18 Cal 252 (254) (SB). 
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2. Commencement of Act. [Repealed by the Repealing Act, 1874 Y16 of 

1874), S. 1 and Schedule I.] 5 > ^ ut 

STATE AMENDMENT 

Pondiclierry; 

After Section 1, insert the following; — 

2. Nothing contained in this Act shall apply to Saving the Henoncants of the 

Union Territory of Pondicherry.” — Act 26 of 1968, Section 3 (i) and Schedule, 

Part I. 

3. Interpretation-clause. — In this Act — 

“Husband.” 

*‘*[® * *] husband” shall mean a married man domiciled in t[India,] who 

shall have completed the age of sixteen years, and shall not be a Christian, a 
Muhammadan nor a Jew: 

“Wife.” 

“*[* ** ®] wife” shall mean a married woman domiciled in t[lndia], who 

shall have completed the age of thirteen years, and shall not be a Christian, a 
Muhammadan nor a Jewess; 

“Personal law.” 

[Personal law]” shall mean any law or custom having the force of law, of 
any persons domiciled in t[India] other than Christians. Muhammadans and 
Jews; 

“Month” and “year”. 

“Month” and ‘ year” shall respectively mean month and year according to 
the British calendar. 

„ O o «] 

The word “Native” was omitted by A. L. O., 1950. 

[t Substituted by A. L. O., 1950, for “the Provinces” which had been substituted for 
“British India" by A. C. A. O., 1948. 

[t] Substituted for “Native Law” by A. L. O., 1950. 

[§] The paragraph relating to “Number” was repealed by the Repealing and Amend- 
ing Act, 1914 (10 of 1914), S. 3 and Schedule II, and the definition of “High; 
Court’ was repealed by A. O., 1937. 

4. When convert deserted by his wife may sue for conjugal society.— If a 
“[* • *] husband change his religion for Christianity, and if in consequence 
of such change his *[* * *] wife, for the space of six continuous months, 
desert or repudiate him, he may sue her for conjugal society. 

[®] The word “Native” was omitted by A. L.O., 1950. 

5. When convert deserted by her husband may sue. — If a *[® ® ®] wife 

change her religion for Christianity, and if in consequence of such change her 
«[® ® •] husband, for the space of six continuous months, desert or repudiate 
her, she may sue him for conjugal society. 

[®] The word “Native” was omitted by A. L. O., 1950. 

6. Court in which suit shall be brought. — If the respondent, at the time of 
commencement of such suit, reside within the local limits of the ordinary original 
civil jurisdiction of any of the High Courts of Judicature, the suit shall be com- 
menced in such Court; otherwise it shall be commenced in the principal Civil 

spouses has no elTect on the existing 
marriage. AIR 1924 Mad 18 (18) ^ 

46 Mad 839 (FB) *• ( 1891 ) 18 Cal 252 
(254) (SB). 

Section 6 — Note 1 
(1) The principal Court of Original 
Jurisdiction of the District within the 
meaning of Section 6 of the Converts' 
Marriage Dissolution Act is the Court 
of the Deputy Commissioner. 1871 Fun 
Re No. 44, p. 100 (101) (DBl, 


Section 4 — Note 1 

(1) The conversion to Christianity of 
one of two married Hindu spouses does 
rot dissolve marriage. The Act pro- 
vides for means to obtain dissolution of 
the marriage by application to the Court 
first of all for restitution of conjugal 
rights and then after the lapse of a 
year for dissolution bf the marriage, if 
conjugal rights are refused, otherwise, 
the conversion of one of the two 
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Court of original jurisdiction of the district in which the defendant shall reside at 
the commencement of the suit. 

7. Suit to be commenced by verified petition. — The suit shall be commenced 
by a petition in the form in the First Schedule to this Act, or as near thereto as 

the circumstances of the case will allow. 

The statements made in the petition shall be verified by the petitioner in ^ the 
manner required by law for the verification of plaints; and the petition ®[ ] 

may be amended by permission of the Court. 

[*] The words “shall bear a stamp of two rupees, and” were repealed by the Court- 
fees Act, 1870 (7 of 1870), S. 2, Sch. Ill, Pt. II. 

8. On service of pedtion, citation to respondent. — A copy of the petition shall 
be served upon the respondent, and the Court shall thereupon issue a citation under 
the seal of the Court signed by the Judge. 

9. Form of citation. — In ord-nary cases the citation shall be in the form in 
the Second Schedule to this Act, or as near thereto as the circumstances of the 

case will allow. , ^ , 

But where the respondent is exempt by law from personal appearance in 
Court, or where the Judge shall so direct, the citation shall be in the form in the 
Third Schedule to this Act, or as near thereto as the circumstances of the case 

will allow. 

10. Service of citation,— A copy of the citation sealed with the seal of the 
Court shall be served on the respondent; and the provisions of the Code of Civil 
Procedure as to the service and endorsement of summonses shall apply mutatis 
mutandis, to citations under this Act. 

11 Penalty on respondent not obeying citation. — If the respondent shall not 
obey such citation, and comply with every other requirement made upon her or 
him under the provisions of this Act, she or he shall be liable to punishment under 
Section 174 of the Indian Penal Code. 

12 Points to be proved on appearance of petitioner. On the day fixed in the 
citation* the petitioner shall appear in Court, and the following points shall be 

proved: — 

(1) the identity of the parties; 

(2) the marriage between the petitioner and the respondent; 

(3) that the male party to the suit has completed the age of sixteen years, 

' and that the female party to the suit has completed the age of thir- 
teen years; , . , , , ^ 

(4) the desertion or repudiation of the petitioner by the respondent; 

(5) that such desertion or repudiation was in consequence of the petitioner’s 

change of religion; 

(6) and that such desertion or repudiation had continued for the six months 
immediately before the commencement of the suit. 

13. First interrogation of respondent. — ^The respondent, if such points be 
proved to the satisfaction of the Judge, shall thereupon be asked whether she or 
he refuses to cohabit with the petitioner, and, if so, what is the ground of such 

refusal. 

In ordinary cases such interrogation and every other interrogation prescribed 
by this Act shall be made by the Judge, but when the respondent is exempt by 
law from personal appearance in Court, or when the Judge shall, in his discre- 
tion, excuse the respondent from such appearance, the interrogations shall be 
made by Commissioners acting under such commission as hereinafter mentioned. 

14 . Interrogations by Judge may be public or private. — Every interrogation 
mentioned in this Act and made by the Judge may, at the discretion of the Judge, 
take place in open Court or in his private room. 
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If any such interrogation take place in open Court, the Judge may, so long 
as it shall continue, exclude from the Court all such persons as he shall" think fit 
to exclude. 

15. Procedure when female respondent refuses to cohabit with petitioner 
Adiourninent for a year. Interview.— If the respondent be a female, and in answe^ 
to the interrogatories of the Judge or Commissioners, as the case may be, shall 
refuse to cohabit with the petitioner, the Judge, if upon consideration of the res- 
pondents answers and of the facts which may have been proved by the petitioner 
he shall be of opinion that the ground for such refusal is the petitioner’s change 
of religion, shall make an order adjourning the case for a year, and directing that 
m the interim, the parties shall, at such place and time as he shall deem convenient 
have an interview of such length as the Judge shall direct, and in the presence of 
such person or persons (who may be a female or females) as the Judge shall select 

with the view of ascertaining whether or not the respondent freely and voluntarily 
persists in such refusal. ^ 

16. Procedure on expiration of adjournment — Interrogation of respondent. 

expiration of such adjournment the petitioner shall again appear in Court 

and shall prove that the said desertion or repudiation had continued up to the 
ti^me last hereinbefore referred to; and if the points mentioned in Section 12 and 
this section of this Act shall be proved to the satisfaction of the Judge and if the 
respondent on being interrogated by the Judge or Commissioners, as the case may 
be, again refuse to cohabit with the petitioner, the respondent shall be taken to 
have finally deserted or repudiated the petitioner. 

Decree. 

and the Judge shall, by a decree under his hand and sealed with the seal of 
his Court, declare that the marriage between the parties is dissolved. 

17. Decree in case of male respondent refusing to cohabit on grounds of peti- 
tioner’s change of religion.— If the respondent be a male, and in answer to the 
interrogatories of the Judge or Commissioners, as the case may be, shall refuse to 
cohabit with the petitioner, the Judge, if upon consideration of the respondent’s 
answers and of the facts which may have been proved by the petitioner, he shall 
be of opinion that the ground for such refusal is the petitioners change of reli- 
gion, shall adjourn the case for a year. 

At the expiration of such adjournment, the petitioner shall again appear in 
Court; and if the respondent on being interrogated by the Judge or Commissioners, 
as the case may be, again refuse to cohabit with the petitioner, the Judge shall 
thereupon pass such a decree as last aforesaid: 

Proviso. 

Provided that if the petitioner shall so desire (but not otherwise), the proceed- 
ings in the suit, mutatis mutandis, be the same as in the case of a female respon- 
dent. ^ 

18. Decree if respondent so refuse in case of unconsuminated marriage, either 
party being impubes at time of marriage. — Notwithstanding anything hereinbefore 
contained, if it shall appear at any stage of the suit that both or either of the 
parties had not attained puberty at the date of their marriage, and that such 
marriage has not been consummated; and if, in answer to the interrogatories made 
pursuant to Section 13 of this Act, the respondent shall refuse to cohabit with the 
petitioner and allege, as the ground for such refusal, that the petitioner has changed 
his or her religion, the Judge shall thereupon pass such a decree as last aforesaid. 

19. Liberty to parties to marry again. — When any decree dissolving a marri- 
age shall have been passed under the provisions of this Act, it shall be lawful for 
the respective parties thereto to marry again as if the prior marriage had been 
dissolved by death, and the issue of any such remarriage shall be legitimate, any 
“[personal law] to the contrary notwithstanding: 
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Provided always that no minister of religion shall be compelled to solemnize 
the marriage of any person whose former marriage may have been dissolved under 
this Act, or shall be liable to any suit or penalty for refusing to solemnize the 
marriage of any such person. 

[*] Substituted for “Native Law" by A. L. O., 1950. 

20. Judge to order commission to issue for examination of exempted per- 
sons. — In suits instituted under this Act, the Judge shall order a commission to 
issue to such persons, whether males or females or both, as he shall think fit, for 
the examination on interrogatories or otherwise of any persons so exempt as afore- 
said. 

The provisions of the Code of Civil Procedure shall, so far as practicable, 
apply to commissions issued under this section. 

21. Proof of marriage and desertion or repudiation of petitioner in conse- 
quence of conversion. — At any stage of a suit instituted under this Act, cohabita- 
tion as man and wife shall be sufficient presumptive evidence of the marriage of 
the parties, and proof of the respondents refusal or voluntary neglect to cohabit 
with the petitioner, after his or her change of religion and after knowledge thereof 
by the respondent, shall be sufficient evidence of the respondents desertion or 
repudiation of the petitioner, and shall also be sufficient evidence that such deser- 
tion or repudiation was in consequence of the petitioners change of religion, unless 
some other sufficient cause for such desertion or repudiation be proved by the 
respondent. 

22. Civil Procedure Code applied. — The provisions of the Code of Civil Pro- 
cedure as to the summoning and examination of witnesses shall apply in suits insti- 
tuted under this Act. 

23. Dismissal of suit if either party under age required by AcL or if 
cohabiting, or respondent willing to cohabit. — If at any stage of the suit it be 
proved that the male party to the suit is or was at the institution thereof under 
the age of sixteen years, or that the female party to the suit is or was at the same 
time under the age of thirteen years, or that the petitioner and the respondent are 
cohabiting as man and wife, or if the Court is satisfied by the evidence adduced 
that the respondent is ready and willing so to cohabit with the petitioner, the Court 
shall pass a decree dismissing the suit and stating the ground of such dismissal. 

24. Revival of suit after such dismissal.— If at any time within twelve months 

after a decree dismissing the suit upon any of the grouiids mentioned in the last 
preceding section, the respondent again desert or repudiate the petitioner upon 
the ground of his or her change of reUgion, the suit may be revived by summon- 
ing fee respondent; and upon proof of the former decree and of such renewed 
repudiation or desertion, the suit shall recommence at *e at which it had 

arrived immediately before the passing of such decree; and, after the proofs, interro- 
gations, interview and adjournment which may then be requisite under the provi- 
sions hereinbefore contained, the Judge shall pass a decree of the nature mention- 
ed in Section 16 of this Act. 

25. Petitioner’s cruelty or adultery to bar suit If at any sta^ of the sirit 
it be proved that the respondent has deserted or repudiated the petitmner solely 
or partly in consequence of the petitioner’s cruelty or adultety, me Court shall pass 
a decree dismissing the suit and stating the ground of such dismissal. 

A suit dismissed under this section shall not be revived. 

26. Male petitioner’s cohabitation with one of several wives to bar^ suit-— If 
the petitioner, being a male, has at the time of the institution of the smt two or 
more wives, he shall make 'ffiem all respondents; and if at any stage of the suit it 
be proved that he is cohabiting with one of such wives as man and wife, or that 
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any one of such wives is ready and willing so to cohabit with him, the Court shall 
pass a decree dismissing the suit and stating the ground of such dismissal. 

The provisions as to revival contained in Section 24 of this Act shall apply, 
mutatis mutandis, to a suit dismissed under this section. 

27. Dissolution of marriage not to affect status or right of children. — A dis- 
solution of marriage under the provisions of this Act shall not operate to deprive 
the respondent’s children (if any) by the petitioner of their status as legitimate 
children, or of any right or interest which they would have had, according to die 
* [personal law] applicable to them, by way of maintenance, inheritance, or other- 
wise, in case the marriage had not been so dissolved as aforesaid. 

['*] Substituted for “Native law” by A. L. O., 1950. 

28. Power to Court to award alimony. — If a suit be commenced under the 
provisions of this Act, and it appears to the Court that the wife has not sufficient 
separate property to enable her to maintain herself suitably to her station in life 
and to prosecute or defend the suit, the Court may, pending the suit, order the 
husband to furnish the wife with sufficient funds to enable her to prosecute or 
defend the suit, and also for her maintenance pending the suit. 

If the suit be brought by a husband against a wife, the Court may by the 
decree order the husband to make such allowance to his wife for her maintenance 
during the remainder of her life as the Court shall think fust, and having regard 
to the condition and station in life of the parties. 

Any allowance so ordered shall cease from the time of any subsequent 
marriage of the wife. 

29. No appeal under Act; but Judge may state case raising question whether 

conversion has dissolved marriage. — No appeal shall lie against any order or decree 
made or passed by any Court in any suit instituted under this Act; but if, at any 
stage of the suit, the respondent shall allege by way of defence that the marriage 
between the parties has been dissolved by the conversion of the peti- 
tioner, and that consequently the petitioner is not a •[• ® *] husband 
or a wife (as the case may be) witihin the meaning of this Act, the 

Judge, if he shall entertain any doubt as to the validity of such defence, shall, 
either of his own motion or on the application of the respondent, state the case and 
submit it with his own opinion thereon for the decision of the High Court. 

[“] The word “Native” was omitted by the A. L. O., 1950. 

30. Case to state necessary facts and documents, and suit to be stayed.~Every 
such case shall concisely set forth such facts and documents as may be necessary 
to enable the High Court to decide the questions raised thereby, and the suit shall 
be stayed until the judgment of such Court shall have been received as herein- 
after provided, 

31. Case to be decided by three Judges. — Every such case shall be decided 
by at least three Judges of the High Court, if such Court be the High Court at 
any of the presidency towns; and the petitioner and respondent may appear and 
be heard in the High Court in person or by advocate or vakil. 

32. High Court may refer case to Judge for additions or alterations. — ^If the 
High Court shall not be satisfied that the statements contained in die case are 
sufficient to enable it to determine the questions raised thereby, the High Court 
may refer the case back to the Judge by whom it was stated, to make such addi- 
tions thereto or alterations therein as the High Court may direct in that behalf. 

33. High Court may decide quesdon r^ed, aatd Judge shall dispose of caso 
accordingly. — ^It shall be lawful for the High Court, upon the hearing of any such 
case, to decide the questions raised thereby, and to deliver its judgment thereon 
containing the grounds on which ^Ch decision is founded; 
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and it shall send to the Judge by whom the case was stated a copy of such 
judgment under the seal of the Court and the signature of the Registrar, and the 
Judge shall, on receiving the same, dispose of the case conformably to such judg- 
ment. 

34. Saving of Roman Catholic marriages. — Nothing contained in this Act 
•[• • ®] shall be taken to render invalid any marriage of a f[® ® ®] convert to 
Roman Catholicism if celebrated in accordance with the rules, rites, ceremonies 
and customs of the Roman Catholic Church t[® • •]. 

[*1 The words and figures “or in Acts Nos. XXV of 1864 and V of 1865“ were re- 
pealed by the Repealing Act, 1874 (16 of 1874), S. 1 and Schedule. 

[t] The word "Native" omitted by the A. L. O., 1950. 

[I] The words “and no Clergyman of such Church shall be liable to any suit or 

penalty under the provisions of either of the two Acts last hereinbefore mention- 

ed, for solemnizing any such marriage" were repealed by the Repealing Act, 1874 
(16 of 1874), S. 1 and Schedule. 

®[35. Extent of Act. — Tfhis Act extends to f[the whole of India | [except 
the State of Jammu and Kashmir and the Union Territory of Manipur] ].] 

[®] Substituted for the former S. 35, by A. C. A. O., 1948. 

[t] Substituted for “all the Provinces of India," by A, L. O., 1950. 

[t] Substituted by the Miscellaneous Personal Laws (Extension) Act, 1959 (48 of 
1959), Section 3 and Sch. I (w. .e. f. 1-2-1960). 

THE FIRST SCHEDULE 
(See Section 7) 

FORM OF PETITION 


Stamp 
• [• * • *] 

To the Judge of the Civil Court of The 

The petition of A. B. of 

1. That your petitioner was bom on or about the 

2. That your petitioner was on the day of 

lawfully married to C. D. at 

3. That the said C. D. is now of the age of years or thereabouts. 

4. That after his said marriage, your petitioner lived and cohabited with his said 

wife at aforesaid until the day of 18 . 

5. That previous to the day of 18 your petitioner changed his 

religion for Christianity, and that on such day be was baptised and became a member 
of the Church of 

6. That on the day of 1$ [at least six months prior to the date of 

the petition], the said C. D. deserted your petitioner, and has not since resumed co- 
habitation with him. 

7. That such desertion was in consequence of your petitioner's said change of 
religion. 

8. That there is no collusion nor connivance between your petitioner and the said 
C. D. 


day of 18 
Sheweth : — 

day of 18 . 
in the year 18 
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Your petitioner therefore prays that Your Honour will order the said C. D. to live 
and cohabit with your petitioner, or declare that your petitioner’s marriage is dissolved. 

A. B. 

FORM OF VERIFICATION 


I. A. B., the petitioner named in the above petition, do declare that what is stated 
therein is true to the best of my information and belief. 

[®] The words “Rs. two” printed below the word “Stamp” were repealed by Ae 
Amending Act, 1891 (12 of 1891), S. 2 and Schedule I. 


THE SECOND SCHEDULE 

(See Section 9) 

FORM OF CITATION IN ORDINARY CASES 

To C. D. of 

Whereas A. B. of , claiming to have been lawfully married to you, 

the said C. D., has filed his [or her] petition against you in the Civil Court of 
alleging that you, the said C. D., have deserted him [or her] for six months in conse- 
quence of his [or her] having changed his [or her] religion for Christianity and praying 
that, unless you consent to live and cohabit with him [or her], it may be declared that 
his [or her] marriage is dissolved : Now this is to command you that, at the expiration 
of days [at least one month] from the date of the service of this on you, 

you do appear in the said Court then and there to make answer to the said petition, a 
copy whereof, sealed with the seal of the said Court, is herewith served upon you. 

And take notice that in default of your so appearing, you will be liable to punish- 
ment under Section 174 of the Indian Penal Code. 

Dated the day of 18 . 

(Signed) E. F., 

Judge of the Civil Court of 
(Indorsement to be made after service) 

This citation was duly served by G. H. on the within-named C. D. of 
at on the day of 18 . 

(Signed) G. H 


THE THIRD SCHEDULE 

(See Section 9) 

FORM OF CITATION IN CASE OF RESPONDENT EXEMPT FROM 

APPEARANCE IN COURT 

To C. D. of 

Whereas A. B. of , claiming to have been lawfully married to you, 

the said C. D., has filed his [or her] petition against you in the Civil Court of 

, alleging that you, the said C. D., have deserted him [or her] for six months in 
consequence of his [or her] having changed his [or her] religion for Christianity, and 
praying that, unless you consent to cohabit with him [or her], it may be declared that 
his [or her] marriage is dissolved: Now this is to command you that, at the expiration 
of days [at least one month] from the service of this on you, you do hold 

yourself in readiness to answer and do answer such interrogatories as may be put to 
you by Commissioners duly authorised in that behalf imder a commission issued by this 
Court, in reference to the .said petition, a copy whereof, sealed with the seal of the 
said Court, is herewith served upon you. 
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And take notice that, in default of your so holding yourself in readiness and answer- 
ing such interrogatories you will be liable to punishment under Section 174 of the 
Indian Penal Code. 

Dated the day of 18 . 

(Signed) E. F., 

I Judge of the Civil Court of 

(Indorsement to be made after service) 

This citation was duly served by G. H. on the within-named C. D. of 
at on the day of 18 

(Signed) G. H. 


[THE] COOCH-BEHAR (ASSIMH^ATION OF LAWS) ACT, 1950 

(ACT LXVH OF 1950) 

[The text of the Act herein printed is as on 31-3-70.] 


STATEMENT OF OBJECTS AND REASONS 


"With effect from the Isl January, 
1950, the former Indian State of Cooch- 
Behar has been merged into and con- 
stituted a district of West Bengal by the 
States’ Merger (West Bengal) Order. 
1949. This merger, however, did not by 
itself effect anv change in the body of 
laws to which the former Indian State of 
Cooch-Behar was subject before the com- 
mencement of the Order. Consequently, 
the laws in force in Cooch-Behar con- 
tinue to be the same as before, that is. 
either the laws of the former Slate of 
Cooch-Behar or the laws applied bv 
Orders made under the Extra-Provincial 
Jurisdiction Act. 1947. after the dale on 
which the administration was taken over 
and before the 1st January. 1960. Thi.s 
position is highly unsatisfactory and it 


is obviously desirable lo assimilate the 
laws in force in Cooch-Behar lo the laws 
in Ibrce in the rest of West Bengal. 
Hence, lliis Bill. 

2. This Bill covers matters relating to 
the Union and Concurrent Lists. It is 
dear that a complete assimilation of 
laws can only be effected by simultane- 
ous legislation by the Centre and the 
Stale of West Bengal. It is also desir- 
able that the Central Act and the State 
.•\cl should come inlo force on the same 
(lav. Necessary steps are being taken in 
this behalf and the Governmenl of West 
Bengal will be requested to bring their 
•’orresponding legislation into force on 
the ‘appointed Day’." 

— Gaz. of Ind. 12-8-1950, Part Il-Sec 2, 
p. .301. 


[THE] COOCH-BEHAR (ASSIMILATION OF LAWS) ACT, 1950 

(ACT LXVn OF 1950)* 

[7tb December, 1950.] 

An Act to assinttilate certain laws in force in Cooch-Behar to the laws 

in force in the rest of West Bengal. 

BE it enacted by Parliament as follows : — 

[•] For Statement of Objects and Reasons, see Gaz. of India, 12-8-1950, Part II- 
Section 2, page 301. 

1. Short title and commencement, — (1) This Act may be called THE 
COOCH-BEHAR (ASSIMILATION OF LAWS) ACT. 1950. 

(2) It shall come into force on such date® as the Central Government may, 
by notification in the OfBcial Gazette, appoint. 

[*] The Act came into force on 1-1-1951; See Caz. of Ind., 30-12-1950, Part II- 
Section 3, page 1109. 

2. Interpretation. — ^In this Act, — 

(a) ’'appointed day** means the date appointed under sub-section (2) of 

Section 1 for the coming into force of this Act; 

(b) “Cooch-Behar** means the merged territory of Cooch-Behar in the 
State of West Bengal; 
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(c) “law” means so much of any Act. Ordinance, Regulation. Rule, Order 

ITT 1 ? matters enumerated in Lists I and 

111 m the Seventh Schedule to the Constitution. 

3. Assimilation of laws.— (1) Save as provided in sub-section (2) all laws 

gif .rssra rc 1 s ” 

(2) Notwithstanding anything contained in sub-section (1) the Muslim 

1937. shaU come Tnto Lee in Co"^ 

Offir.- 1 ?? ^ State Government may, by notification in the 

fficial Gazette, appoint; and Cooch-Behar Act 2 of 1897, known as the Muham- 

or;mmed1:"be°“d:nf betreXt 

^"co;X.nf matters relating to Union and 

oncurrent Lists. Complete assimilation of laws could only Iw effected by 

simultaneous le^slabon by the Centre and the State of West Bengal It iras 

sar^rdiy l^e f *"3 the State Aet should come into force on the 

same day, i. e. the appomted day, namely 1-1-1951. The West Bengal leizisla- 

Beha ^ C^- 

force orf iTigsr 

force on 1-1-1951 according to Notification No. 7497 T D/- Ifi 12 
ed in the Calcutta Gazette. D/- 28-12-1951, Part T page 2605 

to tht trl^WorunderXcH^ difficulties -If any difficulty arises in relation 

GazSte iSLe ‘ Government may. by order notified in the Official 

dSty ^ ^ provision as it considers necessary for the removal of such 


[THE] CO-OPERATIVE SOCIETIES ACT, 1912 

(ACT n OF 1912) 

[The text of the Act herein printed is as on 31-3-1970.] 

CONTENTS 


SECTIONS 

PRELIMINARY 

1. Short title and extent. 

2. DeGnitions. 

REGISTRATION 

3. The Registrar. 

4. Societies which may be registered. 

5. Restrictions on interest of member 

of society with limited liability 
and a share capital. 

6. Conditions of registration. 

7. Power of Registrar to decide cer- 

tain questions. 

8. Application for registration. 

9. Registration. 

10. Evidence of registration. 

11. Amendment of the bye-laws of a 

registered society. 


RIGHTS AND LIABILITIES OF 

MEMBERS 

12. Member not to exercise rights till 

due payment made. 

13. Votes of members. 

14. Restrictions on transfer of share or 

DUTIES OF REGISTERED SOCIETIES 

15. Address of societies. 

16. Copy of Act, rules and bye-laws to 

be open to inspection. 

17. Audit. 

PRIVILEGES OF REGISTERED 

SOCIETIES 

18. Societies to be bodies corporate. 

19. Prior claim of society. 

20. Charge and set-off in respect of 

shares or interest of member. 

21. Shares or interest not liable to 

attachment. 
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ZZ. Transfer of interest on death of 
member. 

2S. Liability of past member. 

24. Liability of the estates of deceased 

members. 

25. Register of members. 

26. Proof of entries In societies’ books. 

27. Exemption from compulsory regis- 

tration of instruments relating to 
shares and debentures of regis- 
tered society. 

28. Power to exempt from income-tax. 

stamp-duty and registration-fees. 

PROPERTY AND FUNDS OF REGIS- 
TERED SOCIETIES 

29. Restrictions on loans. 

30. Restrictions on borrowing. 

31. Restrictions on other transactions 

with non-members. 

32. Investment of funds. 

33. Funds not to be divided by way of 

profit. 

34. Contribution to charitable purpose. 

INSPECTION OF AFFAIRS 

35. Inquiry by Registrar. 


999 

36. Inspection of books of indebted 

society. 

37. Costs of inquiry. 

38. Recovery of costs. 

DISSOLUTION OF SOCIETY 

39. Dissolution. 

40. Cancellation of registration of 

society. 

41. Effect of cancellation of registra- 

tion, 

42. Winding up. 

RULES 

43. Rules. 

MISCELLANEOUS 

44. Recovery of sums due to Govern- 

ment. 

45. Power to exempt societies from 

conditions as to registration. 

46. Power to exempt registered socie- 

ties from provisions of the Act. 

47. Prohibition of the use of the word 

“co-operative.” 

48. Indian Companies Act, 1882. not to 

apply. 

49. Saving of existing societies. 

50. [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


“When the Bill, which subsequently 
became the Act of 1904,* was publish^, 
the following remarks were made in the 
Statement of Objects and Reasons 
“Legislation is called for not only m 
order to lay down the fundamental 
ditions. which must be observed; but, 
also with a view to giving such societies 
a corporate existence, without resort to 
the elaborate provisions of the Cornpa- 
nies Act; but it Is thought that legislation 
should be confined within the na^ow- 
est possible limits. The Bill h^s. there- 
fore, been drawn so as to deal witn 
those points which the Government con- 
sider to be essential and its prcwisions 
have been expressed in simple and gene- 
ral terms, a wide rule-making power be- 
ing reserved to Local Governments, so 
that what is felt to be of the nature of 
an experiment may be tried in each 
Vince or part of a Province on such 
lines as seem to offer most __ 

success;” and these principles were 

followed in the Act as passed. 


2. The adequacy of the 
was examined at a conference of Regist^ 
rars of Co-operative Cwdit Societies in 
1909. and it was held that, the Act still 
remained in many ways unduly restrict- 
ed. and that it also required certain al- 
terations in detail which had b^n sug- 
gested by experts since 1904. ^ 

f erence of Registrars drew up proposal s 

•That Is, the Co-operative Credit Socie- 
ties Act, 1904 (10 of 1904 ). This Act is 
repealed by the present Act, 2 of 1912. 


for the amendment of the Act. and after 
consulting Local Governments on these 
proposals the Government of India have 
prepared the Bill now published. The 
rhief changes, contemplated by the Gov- 
ernment of India, are four in number 

(i) The Act of 1904 applies to societies 
for the purpose of co-operative credit 
only and not to co-operative societies of 
other kinds, such as those established 
for production or distribution. It has 
in practice been found that the esta- 
blishment of credit societies has led to 
the founding of other classes of co ope- 
rative societies also, and it is advisable 
that the privileges, extended by the Act 
to co-operative credit societies, should be 
extended to these other societies. It is 
proposed, therefore, that the Act, as 
now revised, should be made applicable 
to all classes of co-operative societies — 
vide clause 1 (i) and Clause 4 of the 
Bill. 

(ii) In the Act of 1904, societies were 
classiiled according as they were “Ur- 
ban” or “Rural" and the principle was 
laid down that, as a general rule, rural 
societies should be with unlimited liabi- 
lity. This basis for distinction was ad- 
opted, mainly because it represented a 
classification which had already been re- 
commended and put in force in the ini- 
tiation of co-operative credit societies 
in certain parts of India, but it was at 
the time criticised as unsuitable by ex- 
perts. and it has in practice been found 
artifleial and inconvenient. The real dis- 
tinction is between societies with limit- 
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ed and those witn unlimiteo liability 
and it is proper in the new Bill to main- 
tain this distinction only while retain- 
ing the principle that agricultural cre- 
dit societies must as a general rule be 
with unlimited liability — see Clause 4 
of the Bill. 

(iii) The Act of 1904 did not contem 
plate that societies with unlimited liabi- 
lity should distribute profits. It is still 
felt that such societies do not represent 
the best form of co-operation for agricul- 
tural communities, but this form of so- 
cieties has, in practice been for some 
time in existence in several Provinces, 
and societies of this character, though 
not of the orthodox type, are recognized 
to be capable of useful work. Although 
therefore, it is not intended to give them 
undue encouragement, it is proposed to 
legalize their existence and to permit an 
unlimited society, with the sanction of 
the Local Government to distribute pro- 
mts — see Clause 28 of the Bill (now 
see Section 33). 

ACT HOW AFFECTED BY 


(iv) A cardinal principle which is ob- 
served in the organization of co-opera- 
tive societies in Europe is the grouping 
of such societies into Unions and their 
financing by means of Central Banks. 
This stage of co-operation had not been 
fully realised or provided for in the Act 
of 1904. but such grouping of societies 
has already been found feasible in most 
Provinces, and it is now considered de- 
sirable to legalize the formation of co- 
operative credit societies of which the 
members shall be other co-operative 
credit societies — vide Clauses 5 (1), 6 
and 10 (3) of the Bill (now see Secs. 6 
and 8.) 

3. In addition to carrying out the main 
alterations above described the present 
Bill contains the several changes of de- 
tail and it has been found advisable to 
recast the Bill in order to improve the 
drafting and to incorporate the changes 
now contemplated ” 

— Gazette of India, 1911, Part V. p. 95. 

SUBSEQUENT LEGISLATION 


—Adapted by A. O., 1937: A. L. O., 1950: 2 A. L. O., 1956: M. P. A. L. O.. 
1956. 

— Supplemented in A. P. by A. P. Act 7 of 1964. 


— Repealed in part by Act 17 of 1914. 

— Repealed and amended by Act 38 of 1920. 

Repealed in — 

Assam-Nagaland by Assam Act 1 of 1950. 

Bengal by Bengal Act 21 of 1940. 

Bihar and Orissa by B. and O. Act 6 of 1935. 

Coorg district of Mysore State by Coorg Act 2 of 1936. 
Gujarat by Bom. Act 7 of 1925. 

Himachal Pradesh by H. P. Act 13 of 1956. 

Maharashtra by Bom. Acts 7 of 1925 and 20 of 1960. 
Mahakoshal region of M. P. by M. P. Act 17 of 1961. 
Orissa by Reg. 1 of 1936 and Ori. Act 2 of 1963. 
Punjab-Haryana by Punj. Act 14 of 1955. 

Tamil Nadu by Tamil Nadu Act 6 of 1932. 

Uttar Pradesh by U. P. Act 11 of 1966. 


COGNATE ACTS AND PROVISIONS 


(1) Multi-unit Co-operative Societies Act, 6 of 1942. 

(2) National Co-operative Development Corporation Act, 26 of 1962. 


[THE] CO-OPERATIVE SOCIETIES ACT, 1912 

(ACT n OF 1912)* 

[1st March, 1912.] 

An Act to amend the Law relating to Co-operative Societies. 

WHEREAS it is expedient further to facilitate the formation of Co-operative 
Societies for the promotion of thrift and self-help among agriculturists, artisans 
and persons of limited means, and for that purpose to amend the law relating to 
Co-operative Societies. It is hereby enacted as follows : 

[*] For Report of Select Committee, see Gazette of India, 1912, Pt. V, p. 7; and for 
proceedings in Council see ibid., 1911, Pt. VI, pp. 186, 679 and ibid., 1912, 

Pt. VI, pp. 3, 31 and 256. 
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This Act had been declared to ho in force in the Sonlhal Purgonas by notiBcation 
under S. 3 of the Sonlhal Parganas Sellelment Regulation (3 of 1872), see Bihar 
and Orissa Gazette, 1913, Pt. U, p. 105. Sonthal Parganas form part of the State 
of Bihar now. 

It has been repealed in its application to — 

(1) the Slate of Maharashtra by Boin. Act 7 of 1925, S. 73, read with Bom. Ac^, 20 

of 1960: Said Bom. Act has now been repealed by the Maharashtra Co-opera- 
tive Societies Act, 1961 (Maha. Act 24 of 1961) S. 166 (26-1-1962). 

(2) the Slate of Gujarat by Boin. Act 7 of 1925, S. 73 read with Guj. Act 10 
of 1962, S. 169 (1-5-1962). 

(3) Stale of Tamil Nadu by Tamil Nadu Act 6 of 1932, S. 66 read with T. N. 

Act 53 of 1961. S. lis. 

(4) States of Bihar and Orissa by B. ami O Act 6 of 1935, Sec. 67: in Orissa 

separately by Reg. 1 of 1936: also see now Orissa Act 2 of 1963, S. 136 
(1-7-1965). 

(5) State of West Bengal by Bengal Act 21 of 1940, S. 3 and Sch. I, except (a) 

S. 28 (1) and (b) S. 28 (2) so far as it relates to stamp duties specified in the 

second paragraph thereof. 

(6) States of Assam and Nagaland by Assam Act 1 of 1950, S. 101 (except S. 28 

(2)) read with Act 27 of 1962, S. 26. 

(7) States of Punjab and Haryana and Union Territory of Chandigarh by Punjab 

Act 14 of 1955, S. 63; see now Punjab Act 25 of 1961 read with Act 31 
of 1966, S. 88. 

(8) Stale of Uttar Pradesh by U. P. Act 11 of 1960, S. 134 (26-1-1968). 

(9) Mahakoshal region of State of Madhya Pradesh by M. P. Act 17 of 1961, S. 90 

(1) (15-5-1962). 

(10) Union Territory of Himachal Pradesh by H. P. Act 13 of 1956, S. 119. 

For Co-operative Societies Acts prevailing in the States of Andhra Pradesh, Kerala, 

Madhya Pradesh, Mysore, Rajasthan and Jammu and Kashmir, see A. P. Act 7 of 
1964, Ker. Act 21 of 1969 (15-5-1969); M. P. Act 17 of 1961 (15-5-1962); Mys. 
Act 11 of 1959 (1-6-1960); Raj. Act 13 of 1965 (2-10-1965); J. and K. Act 28 of 
1960, respectively. 

For Co-operative Societies Law prevailing in the Union Territory of Laccadive, Mini- 
coy and Amindivi Islands, see Reg. 5 of 1960 (1-12-1961); to the Union territories 
of Delhi and Tripura, Bombay Co-operative Societies Act, 1925 (Bom. Act 7 of 
1925) has been extended by notifications, with certain modifications — See Gaz. 
of Ind., 1949, Pt. I, S. 1, p. 06 and Gaz. of Ind., 1959, Pt. Il-Sec. 3 (i), p. 575 
respectively; to the Union Territory of Manipur, Assam Co-operative Societies 
Act, 1949 (Assam Act 1 of 1950) has been extended with effect from 1-5-1959 by 
G. S. R. 464, Gaz, of Ind., 1959, Pt II, S. 3 (i), p. 549; to the Union Territories 
of Goa, Daman and Diu, Maharashtra Co-operative Societies Act, 1961 (Maha. 
Act 24 of 1961) has been extended by Reg. 12 of 1962, 


PREUMINARY 

I. Short title and extent. — (1) This Act may be called THE CO-OPERA- 
TIVE SOCIETIES ACT, 1912; and 


Preamble — Note 1 
(1) The policy of the Co-operative 
Societies Act is to save the person con- 
cerned from protracted, expensive and 
sometimes ruinous litigation of the 
civil Courts, At the same time, these 
.«:pecial enactments should be strictly 
construed and the rights of the subject 
to have recourse to the Courts of 
justice provided by the Crown should 
not be unnecessarily surrounded with 
restrictions. AIR 1935 Lah 631 (632) ** 


AIR 1918 All 419 (420) = 40 All 89 

(DB). 

(2) Object of the Act is to encourage 
thrift, help and co-operation among 
agriculturists, artisans and persons of 
limited means. AIR 1924 Lah 418 (420) 
(DB). 

(3) The provisions of the Act provide 
stringent safeguards to prevent the 
society from having dealings with 
strangers. AIR 1931 Nag 48 (49) 
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(2) It extends to *[the whole of India except t[the territories which imme- 
diately before the 1st November, 1956, were comprised in Part B States].] 

[®] Substituted for “all the Provinces of India" by A. L. O., 1950 (26-1-1950) 

[f] Substituted for “Part B States” by 2 A. L. O., 1956. Immediately before 4e 1st 
of November, 1956 the following were the Part B States: Hyderabad, Jammu 
and Kashmir, Madhya Baharat, Mysore, Pepsu, Rajasthan, Saurashtra and Tra- 
vancore-Cochin. Of these Part B States, Jammu and Kashmir, Mysore, Rajasthan 
and Travancore-Cochin (now called Kerala) have become full-fledged States and 
M. B., Pepsu, Hyderabad and Saurashtra have merged with M. P., Punjab, A. P. 
and Gujarat respectively, ’ 


2. Definitions. — In this Act, unless there is anything repugnant in the sub- 
I’ect or context, — 


(a) ‘Ijy-laws” means the registered by-laws for the time being in force, 
and includes a registered amendment of the by-laws; 

(b) “committee" means the governing body of a registered society to whom 

the management of its affairs is entrusted; 

(c) “member" includes a person joining in the application for the registra- 

tion of a society and a person admitted to membership after registra- 
tion in accordance with the by-laws and any rules; 

(d) "officer” includes a chairman, secretary, treasurer, member of com- 
mittee, or other person empowered under the rules or the by-laws to 
give directions in regard to the business of the society; 

(e) "registered society” means a society registered or deemed to be register- 

ed under this Act; 

(f) Registrar means a person appointed to perform the duties of a 
Registrar of Co-operative Societies under this Act; and 

(g) "rules” means rules made under this Act. 


SECTION 2 

1. Clause (c) — “Member”— (1) 

There is nothing in the Act to prevent 
a joint Hindu family from becoming a 
member of a co-operative bank. AIR 
1946 Nag 16 (18) = ILR (1945) Nag 677 
(DB) ** AIR 1938 Mad 809 (809) •* AIR 
1938 Pat 315 (316 and 317) (FB) *• AIR 
1933 Nag 211 (213) (DB) ** (1958) 24 

Cut LT 395. 

(2) Where the application for a share 

of a Co-operative Bank is made in the 
name of the joint family firm, though 
It IS signed by the manager of the 
family shop, and the share certificate 
is issued in the name of the head of 
the family, all the members of the 
joint family become members of the 
Bank. AIR 1946 Nag 16 (18) = ILR 

(1945) Nag 677 (DB). 

[See also AIR 1931 Nag 43 (49). 

(Order of contribution cannot be pass- 
ed against joint family as such, but 
can be passed only against such per- 
sons as are explicitly mentioned as 
members of society.)! 

(3) Merely on basis of alleged loan 
taken by person, he cannot be held to 
be member of society. AIR 1940 Lah 
193 (194). 

(4) The admission of a member to a 
society cannot be unilateral act on the 
part of the society. AIR 1931 Nag 48 
(49). 


{5> The definition of ‘member’ as oc- 
curring in Sec. 2 (c) of the Act is 
an inclusive definition and implies that 
the categories specified in the definition 
are not exhaustive. AIR 1961 Madb 
Pra 40 (43, 44) = 1960 MPLJ 1209 (DB) 

(6) A co-operative society registered 
under the above Co-operative Societies 
Act by bye-law 4 of its bye-laws pro- 
vided that the membership was open 
to all officers of Government, serving or 
retired, residing or intending to reside 
in Kanpur who owned no houses or 
land and were not members oJf any 
other Housing Society in that City and 
certain others mentioned in it with the 
permission of the Registrar. Bye-law 5 
stated that the membership of the 
society should consist of (a) those who 
joined the application for registration 
and (b) those who were subsequently 
elected as members according to the 
bye-laws. The appellant, who was the 
Regional Director in the National Pro- 
ductivity Council at Kanpur and who 
was also a signatory to the application 
for registration of the Society was re- 
fused allotment of a plot on tiie ground 
that he had not produced a certificate 
from the concerned Government De- 
partment to the effect that he was a 
Gazetted officer. The Deputy Registrar 
affirmed the order of refusal and with- 
out deciding whether the appellant was 
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REGISTRATION 

3. The Registrar.— The “[State] Government may appoint a person to be 
Registrar of Co-operative Societies for the “[State] or any portion of it and may 
appoint persons to assist such Registrar, and may, by general or special order, 
confer on any such persons all or any of the powers of a Registrar under this 
Act. 


[*] Substituted for “Provincial” by A. L. 

Section 2 — Note 1 (contd.) 
a signatory, proceeded on the basis that 
though he be a signatory he should 
still fulfil the requirements of Bye- 
law 4. 

Held, that the appellant would be a 
member of the Society if he had joined 
the application for registration and he 
need not fulfil the qualifications men- 
tioned in bye-law in such event. Bye- 
law 4 was relevant only for the pur- 
pose of Clause (b) of bye-law i.e.. for 
the purpose of determining who could 
be subsequently elected as members. 
The question if he had signed the ap- 
plication for registration had to be gone 
into by the Deputy Registrar to whom 
the matter was sent back. 1969 All LJ 
652. 

2. Clause (d) — “Officer.” — (1) 

Treasurer of a Co-operative Bank is 
one of the officers of the Bank under 
Section 2 (d). AIR 1946 Nag 16 (19) = 
ILR (1945) Nag 677 (DB). 

(2) The legal adviser of a society is 
an officer of the society but a mere 
vakil of society is not. AIR 1933 Mad 
682 (684. 685) = 56 Mad 970 (DB). 

(3) An accountant is not an officer 

within the meaning of Section 2 (d) in 
the absence of any rules framed by the 
Provincial Government under Sec. 43 
(2) (g) empowering him to give direc- 
tions in regard to the business of the 
society. AIR 1945 Nag 183 (184) — 

ILR (1945) Nag 457. 

(4) An Inspector of Co-operative 
Societies is not excluded from the defi- 
nition of officer. (1937) 65 Cal L Jour 
206 (208). 

(5) A liquidator appointed by the Re- 
gistrar of Co-operative Societies is not 
an officer under Section 2. AIR 1957 
All 492 (494). 

(6) Services of director to be gratuit- 
ous under bye-law of society — Secre- 
tary to be paid portion of yearly pro- 
fit as honorarium under another bye- 
law — Director acting as secretary is 
entitled to honorarium. AIR 1937 Mad 
379 (381). 

(7) It is noteworthy that Clause (d) 
of Section 2 says that an officer ‘in- 
cludes* a chairman and so on and not 
that it 'means' a chairman. There is a 
difference between 'includes* and 
‘means'. The first is ordinarily illus- 
tratlve, the second exhaustive. Thus 
the categories enumerated in this 
clause ere not exhaustive. AIR 1960 
All 289 (289). 


O., 1950 (26-1-1950). 

(8) Shop Manager appointed by Co- 
operative society is officer. AIR 1960 
All 289 (290) •* AIR 1960 All 294 (295) 
= 1960 All LJ 20 (DB). (Overruled on 
another point in AIR 1986 All 12 (FB).) 

(9) A person whose status in a Co- 
operative Society was found to be an 
independent payment Contractor is not 
an ‘officer’ entitled to Rule 115 of the 
Co-operative Societies Rules (1936). AIR 
1960 All 500 (503) (DB). 

3. Clause (e). — (1) Registered co- 

operative society — Not a displaced 
person within the meaning of Sec. 2 

(10) of the Displaced Persons (Debt 
Adjustments) Act (1951). AIR 1961 Raj 
233 (235) = 1961 Raj LW 233 

(2) Co-operative society registered 
under Co operative Societies Act. 1912 

— Included within definition of State 
in Article 12 — Amenable to writ juris- 
diction — Not competent to order sus- 
pension of employee pending inquiry if 
not provided by a bye-law — Suspen- 
sion order with retrospective effect is 
illegal AIR 1961 Madh Pra 289 (291) 
=- 1961 MPLJ 1059 (DB). 

Section 3 — Note 1 

(1) Notification Issued by State Gov- 
ernment prior to introduction of Sec. 11 
(4) and (5), conferring on Deputy Re- 
gistrar all powers of Registrar under 
Section 11 — Orders issued under Sec- 
tion 11 (4) and (5) by Deputy Registrar 
after amendment are valid in law. 
AIR 1958 Bom 330 (331) = ILR (1958) 
Bom 1047. 

(2) Rules framed by Government of 

C. P. and Berar under Section 43 — 

Notification of Government conferring 
powers of Registrar under rules on 
Senior Deputy Registrar — There be- 
ing two Deputy Registrars senior and 
junior — Award signed by “Deputy 
Registrar" — Person making award to 
be presumed Senior Deputy Registrar 

— Award is valid. AIR 1949 Nag 398 
(399) = ILR (1949) Nag 708. 

(3) Section 3 of the Co-operative 
Societies Act. 1912, spoke of the con- 
ferment of powers of the Registrar 
under the Act only and not under the 
bye-laws framed under Section 43 (2) 
fc) of the Act. Bye-laws made under 
Section 43 (2) (c) were quite different 
from the Rules made under the Act 
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4. Societies which may he re^stered. — Subject to the provisions hereinafter 
contained, a society which has as its object the promotion of the economic 
interests of its members in accordance with co-operative principles, or a society 
established with the object of facilitating the operations of such a society, may 
be registered under this Act with or without limited liability : 

Provided that unless the * [State] Government by general or special order 
otherwise directs — 

(1) the liability of a society of which a member is a registered society shall 

be limited; 

(2) the liability of a society of which the object is the creation of funds to 

be lent to its members, and of which the majority of the members are 
agriculturists, and of which no member is a registered society, shall 
be unlimited. 

1®] Substituted for "Provincial" hy A, L. O., 1950 (26-1-1950). 

5. Restrictions on interest of member of society with limited liability and 
a share capital. — Where the liability of the members of a society is limited by 
shares, no member other than a registered society shall — 

(a) hold more than such portion of the share capital of the society, subject 

to a maximum of one-fifth, as may be prescribed by the rules; or 

(b) have or claim any interest in the shares of the society exceeding one 

thousand rupees. 

6. Conditions of registration. — (1) No society, other than a society of which 
a member is a registered society, shall be registered under this Act which does 
not consist of at least ten persons® above the age of eighteen years and, where 
the object of the society is the creation of funds to be lent to its members, un- 
less such persons — 

(a) reside in the same town of village or in the same group of villages; or, 

(b) save where the Registrar otherwise directs, are members of the same 

tribe, class, caste or occupation. 

(2) The word ‘limited" shall be last word in the name of every society with 
limited liability registered under this Act. 

[*] See Section 40. 

7. Power of Registrar to decide certain questions. — When any question 
arises whether for the purposes of this Act a person is an agriculturist or a non- 
agriculturist, or whether any person is a resident in a town or village or group of 
villages, or whether two or more villages shall be considered to form a group, 
or whether any person belongs to any particular tribe, class, caste or occupation, 
the question shall be decided by the Registrar, whose decision shall be final. 

8. Application for registration. — (1) For purposes of registration an applica- 
tion to register shall be made to the Registrar. 

(2) The application shall be signed — 

(a) in the case of a society of which no member is a registered society, by 
at least ten persons qualified in accordance with the requirements of 
S. 6, sub-section (1); and 

Section 3 — Note 1 (contd.) 276. 277) ^ 1960 MPLJ 433 = 1960 MFC 

and were not part of the Act. Hence 163 = ILR (1959) Madh Pra 840. 

the investment of the Joint Registrar Section 5 — Note 1 

by the Government with all the powers ^ ^ , 

of the Registrar under the Act by the (1) ‘Society with limited liability in 
notification under Section 3 could not sub-Rule (3) under Section 85, Pimjao 
make the approval given by the Joint Co-operative Societies Act (26 or 1961) 
Registrar to the resolution of the — Meaning — Expression covers even 
Managing Committee a valid approval societies having no share capital, but 
under the bye-law. The resolution in where members undertake to pay on^ 
pursuance of which the petitioner was a fixed sum in the event of the sociew 
dismissed must, therefore, be held to be being wound up. (1967) 69 Pun LiK 

illegal. AIR 1960 Madh Pra 273 (275. 164 = ILR (1967) 2 Punj 338. 
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(b) in the case of a society of which a member is a registered society, by 
a duly authorised person on behalf of every such registered society, and 
where all the members of the society are not registered societies, by 
ten other members or, when there are less than ten other members, 
by all of them. 

(3) The application shall be accompanied by a copy of the proposed by-laws 
of the society and the persons by whom or on whose behalf such application is 
made shall furnish such information in regard to the society as the Registrar may 

require. 

9. Registration.— If the Registrar is satisfied that a society has complied 
with the provisions of this Act and the rules and that its proposed by-laws are 
not contrary to the Act or to the rules, he may. if he thinks fit. register the society 

and its by-laws. 

10. Evidence of registration.— A certificate of registration signed by the 
Registrar shall be conclusive evidence that the society therein mentioned is duly 
registered unless it is proved that the registration of the society, has been can- 
celled. 

11. Amendment of the by-laws of a registered society.— (1) No amendment 
of the by-laws of a registered society shall be valid until the s^e has been 
registered under this Act, for which purpose a copy of the amendment shall be 
forwarded to the Registrar. 

(2) If the Registrar is satisfied that any amendment of the by-laws is not 
contrary to this Act or to the rules, he may, if he thinks fit. register the amend- 
ment. 

(3) When the Registrar registers an amendment of the by-laws of a register- 
ed society he shall issue to the society a copy of the amendment certified by him, 
which shall be conclusive evidence that the same is duly registered. 

RIGHTS AND LIABILITIES OF MEMBERS 


12 Member not to exercise rights till due payment made. — No member of 
a registered society shall exercise the rights of a member unless or unHl he has 
made such payment to the society in respect of membership or acquired such 
interest in the society, as may be prescribed by the rules or by-laws. 

13. Votes of members. — (1) Where the liability of the members of a regis- 
tered society is not limited by shares, each member shall, notwithstanding the 
amount of his interest in the capital, have one vote only as a member in the affairs 


of the society. 


Section 11 — Note 1 

(1) When an amendment of the bye- 
law is within the power of the society 
but had been irregularly made, the cer- 
tificate of the Registrar is conclusive 
and the validity of the bye-law cannot 
be questioned on the ground of the ir- 
regularities. AIR 1954 Mad 955 (959). 

(2) V^at is contemplated under the 

Act is that after the failure of the 
society to carry out the orders of the 
Registrar under Section 11 (4) as 

amended by C. P. and Berar Co-opera- 
tive Societies (Amendment) Act, 1949, 
there should be an exchange of views 
between the Registrar and the society 
before a final action is taken under 
sub-section (5) of Section 11. The 
failure of the Registrar to give an op- 
portunity to the Society to explain its 
point of view for rejecting certain pro- 


posed amendments to the bye-laws 
under Section 11 (4) vitiates his order 
under Section 11 (5). AIR 1958 Bom 
830 (331) = ILR (1958) Bom 1047. 

Section 12 — Note 1 

(1) The disqualification under Sec. 12 
attaches not only to non-payment tn 
respect of membership but also to other 
defaults as may be prescribed by the 
rules or bye-laws, which may prevent 
his acquiring an interest as a mem- 
ber. The term ‘default* is not restrict- 
ed or qualified in R. 14-A of the M. P. 
Rules and is. therefore, wide enough to 
cover the case of non-payment of the 
sum due to the society for purchases, 
provided the period covered by the de- 
fault exceeds twelve months. AIR 1954 
Nag 203 (204) == ILR (1954) Nag 76 

IDB). 
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(2) Where the liability of the members of a registered society is limited by 
shares, each member shall have as many votes as may be prescribed by the by- 
laws. ^ ^ 


(3) A registered society which has invested any part of its funds in the shares 
ot any other registered society may appoint as its proxy, for the purpose of voting 
in the affairs of such other registered society, any one of its members. 

c on transfer of share or interest.— (1) The transfer or charge 

ot the share or interest of a member in the capital of a registered society shall be 

subject to such conditions as to maximum holding as may be prescribed bv this 
Act or by the rules. ^ 

(2) In case of a society registered with unlimited liability a member shall 
not transfer any share held by him or his interest in the capital of the society or 
any part thereof unless — 


(a) he has held such share or interest for not less than one year; and 

(b) the transfer or charge is made to the society or to a member of the 
society. 

DUTIES OF REGISTERED SOCIETIES 


15. Address of societies.— Every registered society shall have an address, 
registered in accordance with the rules, to which all notices and communications 
may be sent, and shall send to the Registrar notice of every change thereof* 


16. Copy of Act, rules and by-laws to be open to inspection. — Every regis- 
tered society shall keep a copy of this Act and of the rules governing such society, 

and of Its by-laws, open to inspection free of charge at all reasonable times at 
the registered address of the society. 


17. Audit. (1) The Registrar shall audit or cause to be audited by some 
person authorised by him by general or special order in writing in this behalf the 
accounts of every registered society once at least in every year. 


(2) The audit under sub-section (1) shall include an examination or overdue 
debts, if any, and a valuation of the assets and liabilities of the society. 

(3) The Registrar, the Collector or any person authorised by general or 
special order in writing in this behalf by the Registrar shall at all times have 
a^ess to all the books, accounts, papers and securities of a society, and every 
ofncer of ^ the society shall furnish such information in regard to the transactions 
and working of the society as the person making such inspection may require. 

PRIVILEGES OF REGISTERED SOCIETIES 

18. Societies to be bodies corporate. — The registration of a society shall 
render it a body corporate by the name under which it is registered, with per- 


Section 17 — Note 1 

(1) Defalcation in co-operative Bank- 
- • Application under Rule 18 for award 
against members of managing com- 
mittee — Registrar deciding to act as 
arbitrator — Objection on ground of 
ofTicial bias — Not upheld. AIR 1961 
SC 1743 (1745, 1746) = (1962) 2 SCR 

433. (AIR 1956 Ajmer 63, Reversed.) 

(2j Audit notes prepared under sec- 
tion — There is no provision of law 
under which their contents could be pre- 
sumed to be correct — Section 114, Evi- 
dence Act, cannot be invoked. AIR 
1970 Punj 203 (205). 

Section 18 — Note 1 

(1) Under Section 6 (2) of the Co- 
operative Credit Societies Act, 1904, it 
was held that the chairman of a 


society had no right to institute a suit 
against a member of the society in his 
own name, but that the suit should be 
one by the society itself. (1911) 10 Ind 
Cas 570 (570) (DB) (Cal). 

(2) Section 18 makes the co-operative 
society a body corporate. It is a 
separate entity and not a branch of the 
Government, nor does the cancellation 
of the registration convert the assets of 
the society into the assets of the Gov- 
ernment. AIR 1957 All 492 (494). 

(3) When the suit in which the de- 
cree was obtained was a suit against a 
Co-operative Loan Society, with un- 
limited liability and against the Secre- 
tary. the Chairman and two members 
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petual succession and a common seal, and with power to bold property, to enter 
into contracts, to institute and defend suits and other legal proceedings and to 
do all things necessary for the purposes of its constitution. 

19. Prior claim of society. — Subject to any prior claim of the * [Govern- 
ment] in respect of land-revenue or any money recoverable as land-revenue or of 
a landlord in respeqt of rent or any money recoverable as rent, a registered society 
shall be entitled in priority to other creditors to enforce any outstanding demand 
due to the society from a member or past member — 

(a) in respect of the supply of seed or manure or of the loan of money 
for the purchase of seed or manure — upon the crops or other agricul- 
tural produce of such member or person at any time within eighteen 
months from the date of such supply or loan; 

(b) in respect of the supply of cattle, fodder for cattle, agricultural or 

industrial implements or machinery, or raw materials for manufacture, 
or of the loan of money for the purchase of any of the foregoing 
things — upon any such things so supplied, or purchased in whole or 
in part from any such loan, or on any articles manufactured from raw 
materials so supplied or purchased. 

[*] Substituted for “Crown” by A.L.O. 1950, (26-1-1950). 

20. Charge and set-off in respect of shares or interest of member. — A regis- 
tered society shall have a charge upon the share or interest in the capital and on 
the deposits of a member or past member and upon any dividend, bonus or 
profits payable to a member or past member in respect of any debt due from 
such member or past member to the society, and may set-off any sum credited 


Section 18 — Note 1 (contd.) 
who signed the bond in respect of the 
money lent by the plaintiff in the suit 
held that the suit was clearly wrongly 
constituted as the Co-operative Society 
alone should have been sued. AIR 1925 
Cal 203 (203) (DB). 

(4) A decree against a Co operative 
Society as a corporate body cannot be 
executed against a share-holder or 
member in his individual capacity. 
AIR 1934 Mad 181 (182, 183) (DB). 

(5) A village Society on registration 
under Section 18 becomes a body cor- 
porate and a creditor who has obtained 
an award under the Act against 
the Society is not entitled to execute 
the award against any individual mem- 
ber of the same but only against the 
Society and its assets. AIR 1931 Pat 
321 (323) = 11 Pat 174 (FB) *• (1950) 
54 Cal WN (2 DR) 258 (281). 

(8) A co-operative society is a legal 
person and its debts are distinct from 
liability of its members and they can 
be reached in winding up proceedings 
only. (1937) 20 Nag L Jour 6 (8) (DB). 

(7) If a corporate body is not re- 
gistered with limited liability, the mem- 
bers are liable to the full amount of 
the corporation’s debts, but the liabi- 
lity, however, is a liability to contribute 
with others and such liability can only 
be enforced upon the winding up and 
no execution can proceed against a 
member. AIR 1931 Pat 321 (323) » 11 
Pat 174 (FB). 

(8) The liability of a co-operative 
society duly registered cannot be 


equated to the liability of the mem- 
bers of its managing committee. Nor 
are the members of the managing com- 
mittee competent to represent the co- 
operative society. A suit filed against 
the members of managing committee 
of a co-operative society in respect of 
amounts due from the society is not 
maintainable when the society is not 
made a party. AIR 1961 Ker 258 
(258, 259) = 1960 Ker LT 1288. 

Section 19 — Note 1 

(1) Where the money is due to the 
District Co-operative Bank from a Co- 
operative Society on account of loans 
having been advanced by the former to 
the latter. Section 19, Co-operative 
Societies Act, has no application. AIR 
1940 All 188 (188, 189) = ILR (1940) 
All 181 (DB). 

(2) Fat intended to be purchased and 
sold at profit and not for purpose of 
manufacturing some other commodity 
is not “raw material.” AIR 1917 Lah 
81 (82). 

(3) Musical instruments are not in- 
dustrial “implements or machinery” 
within the meaning of the section. 
AIR 1917 Upp Bur 4 (5) = 2 Upp Bur 
Rul 133. 

Section 20 — Note 1 

(1) Under Section 73, Civil P. C., a 
Co-operative Society cannot enforce a 
charge under Section 19 unless there is 
a decree or charge under Sction 20 of 
the Act. AIR 1915 Cal 197 (197) = 42 
Cal 377 (DB). 
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or payable to a member or past member in or towards payment of any such 
debt. ^ 

21. Shares or interest not liable to attachment. — Subject to the provisions of 

Section 20, the share or interest of a member in the capital of a registered society 
snail not be liable to attachment or sale under any decree or order of a Court 
?l respect of any debt or liability incurred by such member, and neither 

Ine Oiticial Assignee under the Presidency-towns Insolvency Act, 1909 nor a 

Receiver urider the “Provincial Insolvency Act, 1907, shaU be entitled to or 
nave any claim on such share or interest. 

["] See now the Provincial Insolvency Act, 1920 (5 of 1920). 

22. Transfer of interest on death of member.— (1) On the death of a mem- 
ber a registered society may transfer the share or interest of the deceased member 
to the person nominated in accordance with the rules made in this behalf, or. if 
there is* no person so nominated, to such person as may appear to the committee 
to be the heir or legal representative of the deceased member, or pay to such 
nominee, heir or legal representative, as the case may be, a sum representing the 

value ot such member’s share or interest, as ascertained in accordance with the 
rules or by-laws : 

Provided that — 

(i) in the case of a society with unlimited liabiUty, such nominee, heir or 

legal lepresentative, as the case may be, may require payment by the 
society of the value of the share or interest of the deceased member 
ascertained as aforesaid; 

(ii) in the case of a society with limited liability, the society shall transfer 

the share or interest of the deceased member to such nominee, heir 
or legal representative, as the case may be, being qualified in accord- 
ance with the rules and bye-laws for membership of the society, or 
on his application within one month of the death of the deceased 
member to any person specified in the application who is so quali- 

(2) A registered society may pay all other moneys due to the deceased mem- 
ber from the society to such nominee, heir or legal representative, as the case 
may be. 

u transfers and payments made by a registered society in accordance 

with the piovisions of this section shall be valid and effectual against any demand 
made upon the society by any other person. 

23. Liability of past member. — The liability of a past member for the debts 
_ ^ registered society as they existed at the time when he ceased to be a mem- 

Section 21 — Note 1 

(1) Shares of member in Co-opera- 
tive Society attached — Co-operative 
Society has locus standi to object to 
attachment. AIR 1939 Lah 305 (306). 

(2) Society keeping postal life policy 
of member as security for loan ad- 
vanced — After death of member 
society recovering policy amount — 

Surplus left after adjusting debt due 
is not exempt from attachment. AIR 
1945 Mad 507 (508). 

(3) A person does not cease to be a 
member of the .society by his adjudica- 
tion as insolvent. AIR 1939 Lah 275 
(275). 

Section 22 — Note 1 

(1) Bye-law 17 (b) of a Society 

which provided that “on the death of a 


share-holder, his shares may be trans- 
ferred to his heir or nominee if he oi 
she is eligible for membership and is 
duly elected as such,” held, was ultra 
vires and hence on the death of a mem- 
ber his share or interest could be 
transferred to his legal representative 
though he was not elected as a member. 
AIR 1934 Cal 537 (541) (DB). 

Section 23 — Note 1 

(1) Inasmuch as no member can be 
called upon to contribute to the debts 
of the Society until liquidation. Sec. 23 
of the Act applies only to members who 
cease to be members before liqul- 
dation. AIR 1946 Nag 317 (318) = ILR 
(1946) Nag 474. 

(2) The words “the debts of a regis- 
tered society as they existed at 
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continue for a period of two years from the date of Iiis ceasint; to be a 
member. * 

24. LiabiUty of the estates of deceased members.— The estate of a deceased 

member shall be liable for a period of one year from the Kme of his decease for 
the debts of a registered society as they existed at the time of his decease. 

25. Register of members. — Any register or list of members or shares kept by 

any registered society shall be prima facie evidence of any of the follovvinc parti- 
culars entered therein : * 

(a) the date at which the name of any person was entered in such register 

or list as a member; 

(b) the date at which any such person ceased to be a member. 

26. Proof of entries in societies’ books.— A copy of any entry in a book of 

a registered society regularly kept in the course of business, shall, if certified in 


Sect on 23 — Note 1 (contd.) 

Jbe time when he ceased to be a mem- 
ber in Sec. 23 refer to the debts due 
from the Society to third persons and 
it is with regard to these debts that 

liability of a past member has been 
confined in the section to a period of 
two years from the date of his ceasing 
to be a member and no further. The 
debts referred to in the section have 
no reference whatever to the debts of 
the outgoing members due to the 
Society itself. AIR 1941 Oudh 315 (317) 
= 16 Luck 658 (DB) AIR 1937 Lah 
931 (932) = ILR (1937) Lah 649 (DB) 
*♦ AIR 1935 Lah 947 (947). 

(3) A person claiming not to be a 
past member within the meaning of 
Section 23 has a right to have his 
claim investigated by a civil Court. 
AIR 1937 Lah 912 (913). 

(4) The period of two years men- 
tioned in Section 23 is to run back- 
wards not from the date on which the 
award of the liquidator is made but 
from the date of the dissolution of 
the Society, that is, the date on which 
its registration was cancelled. AIR 
1941 Lah 284 (286) = ILR (1942) Lah 
379 (DB). 

(5) No doubt Section 23 limits the 
liability of a past member for the debts 
of the registered society, but there 
is no limitation either in the Act or in 
the rules under the Act for a debt of 
a past member due to a registered 
society. Alii 1935 Lah 947 (947). 

(6) Under Sections 23 and 24 the 
liquidator cannot award anything 
against the estate of a deceased or the 
past member. 41 Pun LR 269 (270). 

(7) A member’s liability to make 
good the debts of a society does not 
arise till liquidation. This liability of 
a member to contribute to the assets of 
a society, which arises on its liquida- 
tion and cannot be enforced by an 
order before realising its assets, is not 
extinguished if the process of realisa- 
tion of the assets by the liquidator is 

[Vol. 6.] 3 A. M. 64 


prolonged for one reason or another be- 
yond two years of the cessation of 
membership. So, the crucial date to 
fix the liability of a member is the 
date of the order of liquidation, not the 
date of the order of contribution. AIR 
1955 Nag 262 (264) = ILR (1956) Nag 
51 (DB). 

Section 24 — Note 1 

(1) Section 24 is restricted to pro- 

ceedings in liquidation under Section 42 
of the Act. AIR 1925 Cal 203 (204) 

(DB). 

(2) It does not matter whether a 
member dies before or after liquidation. 
His estate is liable for a year after his 
death, but only for the debts as they 
existed at the date of his death. AIR 
1946 Nag 317 (318) = ILR (1946) Nag 
474. 

(3) Under Section 24 the estate of a 

deceased member which devolves by 
inheritance on his widow under the 
Hindu Women's Rights to Property 
Act, is liable to the same extent as it 
would have been had he been alive. 
AIR 1946 Nag 317 (318, 319) = ILR 

(1946) Nag 474. 

(4) Under Section 24 the limitation 
of one year for a suit by the liquidator 
against the heirs of a deceased mem- 
ber in possession of his estate for con- 
tribution due from him, starts from 
the date of death of the member and 
not from the date of liquidation. AIR 
1946 Nag 317 (318) = ILR (1946) Nag 
474. 

Section 25 — Note 1 

(1) There is no authority to rectify 
the register of members and to elimi- 
nate the name of a person entered as 
a member and substitute another. AIR 
1957 All 492 (494). 

(2) Powers of the Registrar under 

Rule 45 — Power of the Society 

to consider applications for withdra- 
wal of membership. (1967) 69 Pun 

LR 164 == ILR (1967) 2 Punj 338. 

Section 26 — Note 1 

(1) Section 26 does not abrogate Sec- 
tion 34, Evidence Act. It merely obvl- 
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such manner as may be prescribed by the rules, be received, in any suit or leg^ 
proceeding, as prima facie evidence of the existence of such entry, and shall be 
admitted as evidence of the matters, transactions and accounts therein recorded in 
every case where, and to the same extent as, the original entry itself is admis- 
sible. 


27. Exemption from compulsory registration of instruments relating to shares 
and debentures of registered society. — Nothing in Section 17, sub-section (1), 
clauses (b) and (c), of the Indian Registration Act, 1908, shall apply to— 

(1) any instrument relating to shares in a registered society, notwithstand- 
ing that the assets of such society consist in whole or in part of im- 
movable property; or 

(2) any debenture issued by any such society and not creating, declaring, 

assigning, limiting or extinguishing any right, title or interest to or in 
immovable property except in so far as it entitles the holder to the 
security afforded by a registered instrument whereby the society has 
mortgaged, conveyed or otherwise transferred the whole or part of its 
immovable property or any interest therein to trustees upon trust for 
the benefit of the holders of such debentures; or 

(3) any endorsement upon or transfer of any debenture issued by any such 

society. 


®[28. Power to exempt from income-tax, stamp duty and re^stration fees. — (1)] 
The tfCentral Government], by notification^ in the §[Official Gazette], may, in 
the case of any registered society or class of registered society, remit •f["] the 
income-tax payable in respect of the profits of the society, or of the dividends or 
other payments received by the members of the society on account of profits,* 


•tn* • o o 

*§[(2) The [Government], by notification in the t§[OflScial Gazette], may, 
in the case of any registered society or class of registered society, remit — 

(a) the stamp duty with which, under any law for the time being in force, 

instruments executed by or on behalf of a registered society or by an 
officer or member and relating to the business of such society, or any 
class of such instruments, are respectively chargeable, and 

(b) any fee payable under the law of registration for the time being in 

force.] 

JJ[In this sub-section “Government” in relation to a stamp duty in respect of 
bills of exchange, cheques, promissory notes, bills of lading, letters of credit, poli- 
cies of insurance, *t| [transfer of shares, debentures], proxies and receipts, and 
in relation to any stamp duty falling within $tt[Entry 96] in List I in the Seventh 
Schedule to t|§[the Constitution] means the Central Government, and save as 
aforesaid means the State Government.] 

[°] The original S. 28 was re-numbered as sub-sec. (1) of that section by the Devolu- 
tion Act, 1920 (38 of 1920), S. 2 and Sch. I. 


Section 26 — Note 1 (contd.) 
ates production of the original books 
of account which would otherwise be 
necessary. The words “to the same ex- 
tent as the original entry itself is ad- 
missible” show that the copies stand on 
no higher footing than the original. 
When copies of account are filed it is 
essential to produce evidence aliunde 
to prove that the books of account are 
regularly kept in the course of business. 
Having done that the entries become 
evidence, but like all entries in books 
of account they are not substantive 
evidence except as .regards admissions 


against the interest of the maker. 
They can only be used for corrobora- 
tion. The accounts of Co-operative 
Societies form no exemption to tnw 
rule. AIR 1946 Nag .317 (319) = ILR 
(1946) Nag 474. 

Section 28 — Note 1 
(1) Co-operative Society investing 
fluid assets in Government securities as 
per Government orders — Such invest- 
ment not being part of their business, 
interest on those securities is not i^- 
fits and is, therefore, assessable under 
the Income-tax Act. AIR 1920 Mad 387 
(389) = 52 Mad 640 (FB). ... . 
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^ [f ] Substituted by A. O,, 1937, for “Governor-Geueral in Council’'. 

it] For notiBcalions under this section, see General Rules and Orders, Vol. 4, pp. 340- 
341. 

[5] Substituted by A. O. for "Gazette of India", 

[•f] The letter and brackets "(a)" were repealed by Act, 1920 (38 of 1920), S. 2 and 
Sch. I. 

In Bengal even thou^ the rest of the Act is repealed, sub-sec. (1) of Sec. 28 
is excepted — see Bengal Act (21 of 1940), S. 3 and Sch. I. 

Clauses (b) and (c) were repealed, ibid. 

®§] Inserted by the Devolution Act, 1920 (38 of 1920), S. 2 and Sch. I. 

tj] Substituted by A. O. for “Local Government", 

t§] Substituted by A. O., 1937, for “local ofBcial Gazette”. 

$§] In Bengal and Assam even though the rest of the Act is repealed, sub-sec. (2) 
of S. 28, so far as it relates to the stamp duties specified in this paragraph is 
excepted — see Bengal Act (21 of 1940), S. 3 and Sch. I and Assam Act (1 of 1950), 
S. 101 and Sch. 
tt] Inserted by A. O., 1937. 

Inserted by A. L. O., 1950. 
ttt] Substituted for “Item 59”, ibid. 

tt§l Substituted for “the Government of India Act, 1935", ibid. 


Property and funds of registered societies. 

29. Restrictions on loans. — (1) A registered society shall not make a loan to 
any person other than a member: 

Provided that, with the general or special sanction of the Registrar, a regis- 
tered society may make loans to another registered society. 

(2) Save with the sanction of the Registrar, a society with unlimited liability 
shall not lend money on the security of moveable property. 

(3) The ® [State Government] may, by general or special order, prohibit or 
re.strict the lending of money on mortgage of immovable property by any regis- 
tered society or class of registered societies. 

[®] Substituted for ''Provincial” by A. L. O., 1950 (26-1-1950). 

30. Restrictions on borrowing. — A registered society shall receive deposits 
and loans from persons who are not members only to such extent and under such 
conditions as may be prescribed by the rules or by-laws. 


31. Restrictions on other transactions with non-members, — Save as provided 
in Sections 29 and 30, the transactions of a registered society with persons other 
than members shall be subject to such prohibitions and restrictions, if any, as the 
•[State] Government may, by rules, prescribe. 

[•] Substituted for “Provincial" by A. L. O., 1950 (28-1-1950). 


Section 29 — Note 1 

(1) A contract by a Co-operative Cre- 
dit Society to lend money to a non- 
member is illegal and cannot be en- 
forced, but if the society pays moneys 
on the basis of such contract it can be 
recovered on the principle that the 
obligee at the time of taking the money 
made an implied contract to re- 
pay. AIR 1929 Lah 330 (331) (DB). 

(21 Where a Co-operative Society ad- 
vances a loan before its registration 
and subsequent to its registration the 
debtor acquiesces in the registration 
and makes payrhents towards the 
principal and interest, it must be in- 
ferred that the debtor agreed that the 
transactlbn entered into by him with the 
loclety before its registration should 


be binding upon him and the society 
after its registration. AIR 1940 Rang 
145 (146) = 1940 Rang LR 77. 

(3) A bye-law of a Co-operative 
Society to the effect that the Society 
shall not sell goods on credit to a non- 
member cannot have the force of law, 
but can be regarded only as a domestic 
matter and it cannot be brought in de- 
fence of him for recovery of balance 
standing against him. AIR 1926 Nag 
463 (464). 

(4) Where a society registered under 

the Act constructs a house for its 
member under the bye-law framed 
under Section 8 (3), the transaction 

does not amount to a loan. AIR 1938 
Lah 8 (10) (DB). 
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32. Investment of funds. — (1) A registered society may invest or deposit its 
funds — 

(a) in the Government Savings Bank, or 

(b) in any of the securities specified in Section 20 of the Indian Trusts Act, 

1882, or 

(c) in the shares or on the security of any other registered society, or 

(d) with any bank or person carrying on the business of banking approved 

for this purpose by the Registrar, or 

(e) in any other mode permitted by the rules. 

(2) Any investments or deposits made before the commencement of this Act 
which would have been valid if this Act had been in force are hereby ratified and 
confirmed. 

33. Funds not to be divided by way of profit. — No part of the funds of a 
registered society shall be divided by way of bonus or dividend or otherwise 
among its members: 

Provided that after at least one-fourth of the net profits in any year have 
been carried to a reserve fund, payments from the remainder of such profits and 
from any profits of past years available for distribution may be made among the 
members to such extent and under such conditions as may be prescribed by the 
rules or by-laws: 

Provided also that in the case of a society with unlimited liability no distri- 
bution of profits shall be made without the general or special order of the 
•[State] Government in this behalf. 

[®] Substituted for “Provincial” by A. L. O., 1050 (26-1-1950). 

34. Contribution to charitable purpose. — Any registered society may, with the 
sanction of the Registrar, after one-fourth of the net profits in any year has been 
carried to a reserve fund, contribute an amount not exceeding ten per cent of the 
remaining net profits to any charitable purpose, as defined* in Section 2 of the 
Charitable Endowments Act, 1890. 

[®] Section 2 of the Charitable Endowments Act, 1890 (VI of 1890), is as follows: - 
“2. In this Act, ‘charitable purpose’ includes relief of the poor, education, medi- 
cal relief and the advancement of any other object of general public utility, but does 

not include a purpose which relates exclusively to religious teaching or worship. 


Inspection of affairs 

35. Inquiry by Registrar. — (1) The Registrar may of his own motion, and 
shall on the request of the Collector, or on the application of a majority of the 


Section 33 — Note 1 
(1) Where prima facie there has been 
no breach of any provision of the Co- 
operative Societies Act itself or any of 
its bye-laws, by a resolution pass- 
ed an annual general meeting of the 
share-holders of a co-operative society 
declaring payment of certain dividend 
on the preference shares such a resolu- 
tion is not ultra vires, although it may 
be that the profits shown are apparent 
and not real profits, a considerable 
portion of them being unrealized inter- 
est income. AIR 1938 Cal 394 (397) == 
ILR (1938) 2 Cal 144. 

Section 35 — Note 1 

(1) The Registrar under the Co-ope- 
rative Societies Act is given certain 
powers of general supervision over the 


Societies and he has power to hold en- 
quiry in the constitution, working and 
financial condition of the society. But 
this power can only be exercised 
where the entire working of the 
Society is defective and it is given to 
protect the interests of the share- 
holders. AIR 1956 All 43 (45). 

(2) The Registrar has no power to 
interfere in the day to day administra- 
tion of the Society. The Registrar can- 
not be deemed to be the head of tne 
Co-operative Society and he should not 
be deemed to have power to interfere 
in the matters of appointments and dis- 
missals of its employees. The State 
Government has still less power to do 
anything in the matter. AIR 1956 Ail 

43 (45). 
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committee, or of not less than one-third of the members, hold an inquiry or direct 
some person authorised by him by order m writing in this behalf to hold an in- 
quiry into the constitution, working and financial condition of a registered society. 

(2) All officers and members of the society shall -furnish such information in 
regard to the affairs of the society as the Registrar or the person authorised by the 
Registrar may require. 

36. Inspection of books of indebted society. — (1) The Registrar shall, on the 
application of a creditor of a registered society, inspect or direct some person 
authorized by him by order in writing in this behalf to inspect the books of the 
society; 

Provided that — 

(a) the applicant satisfies the Registrar that the debt is a sum then due, and 

that he has demanded payment thereof and has not received satisfac- 
tion within a reasonable time; and 

(b) the applicant deposits with the Registrar such sum as security for the 

costs of the proposed inspection as the Registrar may require. 

(2) The Registrar shall communicate the result of any such inspection to 

the creditor. 

37. Costs of inquiry. — Where an inquiry is held under Section 35, or an 
inspection is made under Section 36. the Registrar may apportion the costs or 
such part of the costs as he may think right, between the society, the members 
or creditor demanding an inqiiii'y or inspection, and the officers or former officers 
of the society. 

38. Recovery of costs. — Any sum awarded by way of costs under Section 37 
may be recovered, on application to a Magistrate having jurisdicHon in the place 
where the person from whom the money is claimable actually and voluntarily re- 
sides or carries on business, by the distress and sale of any moveable property 
within the limits of the jurisdiction of such Magistrate belonging to such person. 

Dissolution of society 

39 Dissolution.— (1) If the Registrar, after an inquiry has been held under 
Section 35 or after an inspection has been made under Section 36 or on receipt 
of an application made by tluee-fourths of the members of a registered society, 
is of opinion that the society ought to be dissolved, he may cancel the registration 

of the society. 

(2) Any member of a society may, within two months from the date of an 
order made under sub-section (1), appeal from such order. 

(3) Where no appeal is presented within two months from the making of an 
order cancelling the registration of a society, the order shall take effect on the 

expiry of that period. 

(4) Where an appeal is presented within two months, the order shall not take 
effect until it is confirmed by the appellate authority. 

(5) The authority to which appeals under this section shall lie shall be the 
•[State] Government: 

Provided that the ‘[State] Government may, by notification in the ‘[Official 
Gazette] direct that appeals shall lie to such Revenue authority as may be specified 
in the notification. 

[®] S\ib.stituted for “Provinciar by A L. O., 1950 (26-1-1950). 

40. Cancellation of registration of society. — ^Where it is a condition of the 
registration of a society that it should consist of at least ten members, the Regis- 

SectiOD 39 — Note 1 

(1) For the purposes of Section 4, 1912, shall be deemed to die when it is 
Securities Act, 1920 a body incorporat- dissolved; see Securities Act, 1920, Sec- 
ed under the Co-operative Societies Act, tion 4(4), .i 
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trar may, by order in writing, cancel the registration of the society if at any time 
it is proved to his satisfaction that the number of the members has been reduced 
to less than ten. 

41. Effect of cancellation of registration. — Where the registration of a society 
is cancelled, the society shall cease to exist as a corporate body — 

(a) in the case of cancellation in accordance with the provisions of Section 

39, from the date the order of cancellation takes effect. 

(b) in the case of cancellation in accordance with the provisions of Section 

40, from the date of the order. 

42. Winding up. — (1) Where the registration of a society is cancelled under 
Section 39 or Section 40, the Registrar may appoint a competent person to be 
liquidator of the society. 

(2) A liquidator appointed under sub-section (1) shall have power — 

(a) to institute and defend suits and other legal proceedings on behalf of 

the society by his name of office; 

(b) to determine the contribution to be made by the members and past mem- 

bers of the society respectively to the assets of the society; 

(c) to investigate all claims against the society and subject to the provisions 

of this Act, to decide questions of priority arising between claimants; 

(d) to determine by what persons and in what proportions the costs of the 

liquidation are to be borne; and 

(e) to give such directions in regard to the collection and distribution of the 

assets of the society, as may appear to him to be necessary for wind- 
ing up the affairs of the society. 


SECTION 42 — SYNOPSIS 

1. Scope. 

2. Appointment of liquidator. 

3. Sub-section (2) — Powers of liqui- 

dator. 

4. Contribution by members. 

4-A. Sub-section (4-A) (as inserted by 

U. P. Act (3 of 1919)). 

5. Costs of litigation. 

6. ‘^Direction in regard to collection.'* 

7. Sub-section (3) — Evidence. 

8. Sub-section (5) — Enforcement of 

order. 

9. Sub-section (6) — Jurisdiction of 

Civil Court. 

1. Scope. — (1) Co operative Society 
is a legal person — Its debts are dis- 
tinct from members’ liability — Mem- 
bers can be reached by corporation's 
creditors only in winding up proceed- 
ings. AIR 1938 Nag 434 (436) = ILR 
(1938) Nag 604 (DB). 

(2) Even though the members of a 
co-operative credit society are subject 
to a statutory liability to contribute to 
the debts of the society, that liability 
can only be enforced by the procedure 
of winding up contained in the Art 
and not directly by a suit of the cre- 
ditor. AIR 1933 Bom 191 (194) = 57 
Bom 319 (DB). 

(3) Section 42 deals seoarately with 
contributions to be made by the mem- 
bers etc., with costs of liquidation and 


with collection and distribution of as- 
sets of a society. AIR 1954 All 646 (647). 

2. Appointment of liquidator. — (1) 
When the Registrar appointed as liqui- 
dator the holder of a particular office, 
and subsequently another person was 
appointed to that office, the contention 
that the second individual is not ap- 
pointed as liquidator under Section 42 
(1) cannot prevail in view of General 
Clauses Act, Section 15. AIR 1955 Nag 
262 (264) = ILR (1956) Na2 51 (DB). 

(2) Paid manager of Co-operative 
Bank appointed liquidator — His duties 
are quasi-judicial and he is public 
officer as defined in Section 2 (17), 
Civil P. C., and requires notice under 
Section 80 of Code. AIR 1939 Nag 232 
(233) ** AIR 1942 Lah 287 (288) = ILR 
(1943) Lah 389 (DB). 

(3) Where according to the order of 
the Registrar the chief group officer of 
the Central Bank was appointed to act 
as liquidator and at the time of passing 
the order A was the Chief Group 0“^ 
cer and after A ceasing to be such 
officer B was appointed in his place as 
Chief Group Officer, it was held that 
the objection that B himself was not 
appointed the liquidator under Section 
42 (1) could not prevail in view of Sec- 
tion 15 of the General Clauses Act. 
AIR 1955 Nag 262 (264) = ILR (19561 
Nag 51 (DB). 

3. Sub-section (2) — Powers of liqui- 
dator. — (1) A person cannot be pro- 
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(3) Subject to any rules, a liquidator appointed under this section shall, in 
so far as such powers are necessary for carrying out the purposes of this section, 
have power to summon and enforce the attendance of witnesses and to compel 
the production of documents by the same means and (so far as may be) in the 
same manner as is provided in the case of a Civil Court under the Code of Civil 
Procedure, 1908. 

(4) Where an appeal from any order made by a liquidator under this section 
is provided for by the rules, it shsdl lie to the Court of the District Judge. 

(5) Orders made under this section shall, on application, be enforced as 
follows: — 


(a) when made by a liquidator, by any Civil Court having local jurisdiction 

in the same manner as a decree of such Court; 

(b) when made by the Court of the District Judge on appeal, in the same 

manner as a decree of such Court made in any suit pending therein. 

(6) Save in so far as is hereinbefore expressly provided, no Civil Comt shall 
have any jurisdiction in respect of any matter connected with the dissolution of a 
registered society under this Act. 


Section 42 — Note 3 (contd.) 
ceeded against by the liquidator in a 
summary manner under Section 42 (2) 
(b) as a debtor to the society but as a 
member contributing to the assets of 
the society. AIR 1937 Lah 931 (932, 
933) = ILR (1937) Lah 649 (DB). 

(2) While deciding the matter of con- 
tribution under S. 42 (2) the liquidator 
has jurisdiction to decide whether the 
liability of the past member has ceas- 
ed under S. 23. AIR 1935 Lah 330 (331). 

(3) Liquidator cannot order that deb- 
tors are jointly and severally liable for 
each other’s mortgage but may det^- 
mine contribution to be made by 
several debtors to meet debts. AIR 1918 
All 419 (420) = 40 All 89 (DB). 


(4) Liquidator’s order without notice 
to party against whom it is made ^ 
without jurisdiction and a nullity. AIR 
1942 Lah 237 (240).= ILR (1943) Lah 
553 (DB) *♦ AIR 1955 Nag 262 (264, 
265) = ILR (1956) Nag 51 (DB) ** AIR 
1954 Punj 268 (269) = ILR (1955) Puna 


496. 


(5) The power conferred on the liqui- 
dator und’er Section 42 (2) (b) is not 
011 6X6CUtiv6 or an administrative 
power. The order passed by him there- 
under is a judicial or at any rate a 
quasi- judicial act, and, therefore, a 
party is not to suffer in person or in 
purse without an opportunity of being 
heard. AIR 1955 Nag 262 (264) = ILR 
(1956) Nag 51 (DB) ** (1954) 20 Cut 
L Tim 729 (732) (DB). 


(6) The notice by the Registrar is not 
contemplated by the . statute or the 
rules and the power given to him is 
of a limited nature more in the nature 
of a revising authority who can ap- 
prove, modify or order further enquiry. 
The notice sent by him is therefore 
contrary to law and is ineffectual. AIR 
1954 Punj 288 (270) = ILR (1955) Puni 
496 . 


' (7) Collection and distribution of as- 
sets — Only liquidator can collect assets 
of society from its members and distri- 
bute them rateably among creditors. AIR 
1938 Nag 434 (439) = ILR (1938) Nag 
604 (DB). 

(8) Clause (e) of Section 42 (2) mere- 
ly prescribes the administrative pro- 
cedure for the manner in which the 
rollection and distribution of the assets 
of the Society in winding up may be 
made. To give direction in regard to 
the collection and distribution of the 
assets of the Society does not empower 
to adjudicate upon disputes between 
the Society and others. AIR 1959 All 
733 (736). 

(9) Where a liquidator makes an 
assessment on a person, who is not a 
member, or has ceased to be a member 
for over two years before the dissolu- 
tion of the society, or whose liability 
to contribute had otherwise been ex- 
tinguished by operation of law, he acta 
in excess of his jurisdiction and his 
order is a nullity and, therefore, in- 
capable of execution. AIR 1942 Lah 
237 (239) = ILR (1943) Lah 553 (DB). 

(10) Under Section 42 (2) (b) there 
is no power given to the liquidator .to 
say that a member of a co-operative 
society is merely a benamidar. AIR 
1957 All 492 (494). 

(11) Where a liquidator passed a con- 
tributory order in respect of shares 
held by minor members and by the de- 
ceased members against the plaintiff 
who was also a member of a mill dis- 
solved under the Act, it was held that 
the liquidator in making a contributory 
order in respect of the minor members 
acted beyond his jurisdiction. AIR 1957 
All 492 (494). 

(12) Though the liquidator is given 
certain powers which a Court has 
under the Civil Procedure Code, these 
are very limited powers and he does 
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Section 42 — Note 3 (contd.) 
not act as a Court of law. The orders 
under Section 42 are in the nature of 
quasi-administrative orders. The liqui- 
dator is not included in the definition 
of '‘oHicers*’. The duty that he per- 
forms is a duty of private character 
and not a public duty. Section 80, Civil 
P. C., is not therefore attracted in his 
case. AIR 1957 All 492 (494). 

(13) The claim to recover amounts on 
requisition being made by the Regis- 
trar, Co-operative Societies, can only be 
realisable under the U. P. Land Reve- 
nue Act, 1951, if the Registrar could 
ask for it under Section 42 (a), Co- 
operative Societies Act and that de- 
pends upon whether the sum could be 
properly ordered to be recovered as a 
contribution under Section 42 (2) (b). 
If the liquidator could not make such 
order that order could not be sent to 
the Collector, nor could the Collector 
realise anything under that order. AIR 
1957 All 492 (495). 

(14) The defendant had executed a 
mortgage in favour of a co-operative 
cx-edit society. The society having gone 
in liquidation the liquidator passed a 
contributory order directing the de- 
fendant to pay the moi'tgage debt with 
irxlerest. It was held that Clause (f) of 
Section 42 (2) added by C. P. and Berar 
Co-opeiative Societies Amendment and 
Liquidators' Orders Validation Act, 
1945, was retrospective in operation and 
the order passed by the liquidator was 
in substance order under Clause (f) and 
as such was a valid order. AIR 1953 
Nag 230 (230, 231) = ILR (1952) Nag 
680 (DB). 

(15) Provision in Section 42 (2) (Cl 
(M. P. Amendment) includes the power 
to apply to the civil court to execute 
the order passed by the liquidator. AIR 
1953 Nag 230 (231) = ILR (1952) Nag 
680 (DB). 

4. Contribution by members. — (1) 
Member means member at the date of 
dissolution of society. AIR 1939 Lah 
275 (275). 

(2) “Past member” means past mem- 
ber, liable for debts under S 23. AIR 
1937 Lah 912 (912). 

(3) “Past member” means person, 
who is alive at all material times, but 
who has ceased to be member of so- 
ciety, otherwise than by death. AIR 
1946 Nag 317 (318) = ILR (1946) Nag 
474. 

(4) When the question is whether lia- 
bility of past member is subsisting at 
the date of dissolution in winding up 
of society, the crucial date is the date 
of dissolution. AIR 1941 Lah 284 (286) — 
ILR (1942) Lah 379 (DB). 

(5) The heirs of a Chairman of a 
Society, against whom a personal de- 
cree has been obtained cannot call in 


the provisions of Section 24 as an 
answer to the claim of the decree-hol- 
der to execute the decree, as that 
section applies only to a proceeding in 
liquidation under Section 42. AIR 1925 
Cal 203 (203, 204) (DB). 


(6) Section 42 (2)(b) is limited to 
members or past members and has no 
application to claim for contribution 
against the heirs of a deceased mem- 
ber. In such a case, the liquidator’s 
only remedy is by way of a civil suit. 
AIR 1946 Nag 317 (319) = ILR (1946) 
Nag 474. 

(7) “Contribution” presupposes exist- 
ing liability. AIR 1942 Lah 237 (239) = 
ILR (1943) Lab 553 (DB). 


(8) When a contributory order is 
made it must be shown what the assets 
and liabilities are and whether there 
is a deficit which has got to be made 
up by contributions from members. AIR 
1949 Nag 25 (28) = ILR (1948) Nag 
216. 

(9) No claim can be made for con- 
tribution either against a member, a 
past member or the estate of a deceas- 
ed member until the assets and liabi- 
lities of the society are determined. If 
it can pay off its debts from existing 
assets no claim for contribution can be 
made. That is only a last resort when 
all else fails. AIR 1946 Nag 317 (319. 
320) = ILR (1946) Nag 474. 

(10) Section 42 (2) (b): Contributory 
order made before assets of society are 
ascertained is ultra vires. First, the 
assets of the individual debtors should 
be realized. The contributory order 
made before such realization is ultra 
vires and cannot be executed. 1941 Nag 
L Jour 412 (414) (DB). 

(11) The amended Rule 43 (f) framed 

under Section 43 by Madhya Pradesh 
was not made I’etrospective either ex- 
pressly or by implication. It was only 
enabling and hence it could not vali- 
date the orders . declared ultra vires. 
Rule 43 (f) did not validate the contri- 
butory orders passed before the deci- 
sion in 1941 NLJ 412 and declared null 
and void by that decision. AIR 19ob 
Nag 183 (185) = ILR (1956) Nag 38 

(FB) ** ILR (1951) Nag 309 (312, 313). 

(12) Clause (f) of Section 42 (2) 
covers only debts and liabilities but 
does not cover orders for contribution. 
Orders under Clause (b) of Section 42 
(2) were not validated by C. P. and 
Berar Co-operative Societies Amend- 
ment and Liquidators' Orders Valida- 
tion Act 10 of 1945. AIR 1956 Nag 183 
(185) = ILR 1956 Nag 38 (FB). 


(13) In Rule 43 (f) (M. P. rule) the 
nsufficiency of the assets and reali^- 
iions is a condition precedent to the 
massing of the contributory order. AIR 
1956 Nag 183 (186) = ILR (1956) Nag 
ib (FB). 



[llifei) dSoAoperatIve Societies Act, 1912 


[S 42 N 4A-61 1017 


Section 4® — Note 4 (contd.) 

(14V When a member of a ioint 
family became a member of society and 
took a loan for family necessity, but the 
fhmily os such was not brought on the 
list of members of the society, other 
members of the family are not liable to 
make contribution. AIR 1931 Nag 48 
(49). 

(15) A member of a Co-operative 
Society who is adjudicated insolvent 
and discharged, is not released from his 
statutory liability to contribute to the 
assets of the Society on its dissolution 
subseauent to the discharge. AIR 1949 
Lah 167 (170) = Pak LR (1949) Lah 
192 (DB). 

(16) The liability of a member of co- 

operative society to contribute to the 
assets of the society in the event of its 
being dissolved before or during inso • 
vencv of the member is a debt provable 
in insolvency and therefore the liqui- 
dator should either prove it or have 
it excluded from the schedule under 
Section 33, Provincial Insolvency Act, 
1920 if it came within the provisions 
of that section. Where he does not do 
so, the member's liability for such debt 
ceases on his being granted a complete 
discharge by the insolvency Court as 
exDresslv provided in Section 44 (2) ot 
that Act. The liquidator, therefore, has 
no jurisdiction to assess the contribu- 
tion of the insolvent as a ol 

the society under Section 42 (2) of th^ 
Act after his complete discharge. AIK 
1942 Lah 237 (238) = ILR (1943) Lah 
553 (DB). 

(17) Member applying in insolvency 
after society has gone into liquidation 
and obtaining his discharge — Decree 
passed by liquidator under Section 42 
(2) (b) cannot be executed against the 
insolvent even if the liquidator was 

competent to make a. the 

liability could not be challenged by the 
executing Court because it was a de- 
cree made by a competent Court, and 

the liability must be 
disappeared by force of Section 42 (2), 
Provincial Insolvency Act. AIR 1941 
Lah 314 (315). 

(18) Where certain members of a 
society are adjudged insolvents, before 
the society is dissolved, and a 

tor is not appointed '^ntil after the dis- 
charge of the insolvents, the liability of 
the insolvents as members of the so- 
ciety is not provable under the terms 
of Section 34 (2), Provincial Irisolvency 
Act. Under Section 42 (b). It is the 
liquidator alone who can ascertain and 
fix the liabilities of the members. There- 
fore, until a liquidator is appointed, it 
caimot be said that there is any debt 
or liability, certain or contmgerit, which 
can affect the members. The liquidator 
is not, therefore, debarred from fixing 
the liability of the Insolvents as mem- 


bers, under the provision.? of the Pro- 
vincial Insolvency Act. AIR 1939 Lah 
275 (276). 

(19) Order of liquidator under Section 
42(2) (b) . is not decree for money with- 
in meaning of Section 7 (iv-A), Court- 
fees Act (Madras Amendment)— Court- 
fee for suit for declaration that order 
is null and void is Rs. 100 under Sche- 
dule II, Art. 17-A (iii). AIR 1937 Mad 
604 (805) = ILR (1938) Mad 63. 

(20) The amounts due by a debtor to 
the society can be treated as assets of 
the society and not as contributions 
and hence they cannot be included in 
the contribution order. Further these 
amounts are not recoverable under sub- 
section (4A) (Allahabad amendment) of 
Section 42 as arrears of land revenue 
but can only be recovered by follow- 
ing the procedure laid down by Clause 
(a) of sub-section (5) of Section 42. AIR 
1S54 All 646 (647). 

4-A. Sub section (4-A) (as inserted by 
V. P. Act (3 of 1919)).— (1) The phrase 
‘contribution to the assets of Society 
refers to the liability of members of 
the Society to contribute to its ass^s 
in the event of the winding up of the 
Society. The principle of contribution 
bv present or past members to the as- 
sets of a Society in winding up has ob- 
viously been borrowed from the Com- 
pany law. The members of a Society 
with limited liability are liable to 
contribute in the event of the winding 
up of the Society, to its assets subj^t 
to a maximum which is determined by 
the limit of the member's liability. 
AIR 1959 All 733 (735). 

(2) Foundation of power to recover 

amount under Section 42 (4-A) 

wanting — Proceedings culminating in 
arrest of member are illegal and 
against Article 21 of Constitution. Al h 
1959 All 733 (736). 

(3) A member or a past member is 
not under any liability to contribute to 
the assets of the Society when his 
shares are fully paid up. AIR 1959 All 
733 (736. 737). 

5. Costs of litigation. — (1) The liqui- 

dator has the power to determine the 
costs of litigation and such costs can 
be recovered as arrears of land revenue 
under Section 42 (4-A) (Allahabad 

amendment). If the petitioner has any 
grievance that the costs of litigation 
have been determined incorrectly or on 
wrong basis, he can move the appro- 
priate authorities. AIR 1954 All 646 
(647). 

6. “Direction in regard to collection”. 
— (1) Sub-sections (2) (b) and (2) (e) 
must be read as a whole. The direc- 
tions given in sub section (2) (e) arp 
mainly administrative. A liquidator 
has no power under sub-section (2) (el 
to make an order having the force of 
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a decree in respect of , a debt due to a 
society in liquidation. Such a debt is 
not included in contributions mention- 
ed in sub-section (2)(b). AIR 1941 Lah 
355 (355). 

7. Sub-section (3) — Evidence. — (1) 
Powers given by Section 42 (3) are sub- 
ject to rules under the Act. Applicabi- 
lity of Section 32, Civil P. C., is res- 
tricted by Rule 26 (e) framed by the 
Punjab Government under Section 43 

(1). Liquidator summoning person has 
no power to ask security from such per- 
son or impose sentence of imprisonment 
or fine for failure to furnish security. 
AIR 1939 Lah 357 (358) = ILR (1939) 
Lah 192 = 40 Cri L Jour 791. 

(2) Proceedings under Section 42 (2) 
(b) and (d) are quasi-judicial — Some 
evidence is necessary for determination 
of questions referred to in clauses (b) 
and (d). When the Procedure laid down 
in rules is not followed, application for 
execution of order is not competent. 
AIR 1933 Cal 631 (632) (DB). 

(3) To determine the liability of a 
member the liquidator may summon 
evidence. But such evidence should not 
be one-sided for no quasl-judicial tri- 
bunal can act without hearing both 
sides. AIR 1954 Punj 268 (270) = ILR 
(1955) Punj 496. 

8. Sub-section (5) — Enforcement of 
order, — ( 1 ) Proceedings under Sec- 
tion 42 (2) (b) and (d) are quasi-judi- 
cial. Some evidence is necessary for 
determination of questions refered to in 
clauses (b) and (d) — Procedure not 
followed — Application for execution 
i.s not competent. AIR 1933 Cal 631 (632) 
(DB). ,n-i ‘I I 

(2) An heir of a deceased member of 
a co-operative society can be arrested 
for an arrear due from his deceased 
father by virtue of Section 2, U. P. Co- 
operative Societies (Amendment) Act, 
1919, read with Rule 31 (4), (5), (8) and 
(10) framed by U. P. Provincial Gov- 
ernment under Section 43, and Section 
42 (4a) of the Act as inserted by U. P. 
Act and Section 146, U. P. Land Reve- 
nue Act. AIR 1928 All 128 (131) = 29 
Cri L Jour 244. 

(3) No appeal lies from Civil Court's 
order enforcing liquidators’ order under 
Section 42. AIR 1913 All 419 (420) = 40 
All 89 (DB). 

(4) A contributory order passed by a 
liquidator being enforceable as a de- 
cree. an objection that the order was 
invalid because of the omission to give 
notice to a member before determining 
his liability capnot be entertained in 
proceedings for execution of the order. 
AIR 1955 Nag 262 (265) = tLR (1956) 
Nag 51 (DB). 

(5) When on a requisitiqn under Sec- 
tion 42 (2) (b), Co-operative Societies 


Act a certificate is filed under Section 
6, Bengal Public Demands Recovery 
Act. but the certificate is cancelled by 
the Collector in appeal the case is not 
a revenue case and Revenue Tribunal 
has no jurisdiction to revise order of 
the Collector under Section 53, Public 
Demands Recovery Act. AIR 1949 
Assam 29 (30, 31) = ILR (1949) 1 

Assam 346 (FB). 

9. Sub-section (6) — Jurisdiction of 
Civil Court. — ( 1 ) A civil suit for re- 
fund of money realised under the pro- 
visions of Section 4Z (4a) of the Act as 
amended by U. P. Act, 3 of 1919 with 
Section 149 of U. P. Land Revenue Act 
is barred by the provisions of Section 
233 (m) of the U. P. Land Revenue Act. 
AIR 1927 All 532 (533) = 49 All 701 
(DB). 

(2) Decree on an award in favour of 
a certain Co-operative Bank — On re- 
quisition from Registrar of Co-opera- 
tive Societies, trees belonging to judg- 
ment-debtor put to sale for realising 
the amount due — No objection to at' 
tachment and sale of trees by person 
claiming to be the real owner within, 
the prescribed time — Suit in civil 
Court by such person is not maintain- 
able as the amount was realised as 
arrear of land revenue under the Co- 
operative Societies Act. AIR 1937 Oudh 
249 (250). 

(3) Rule 15 framed in 1931 under 
Burma Co-operative Societies Act (6 of 
1927) — Section 50, does not bar the 
jurisdiction of civil Courts in relation 
to proceedings of the Registrars or arbi- 
trators in the same way as the jurisdic- 
tion of Civil Court is barred with res- 
pect to matters connected with the 
liquidation of society under Section 42 
of the Co-operative Societies Act. AIR 
1937 Rang 363 (364) = 1937 Rang LR 
399. 

(4) Civil Court in execution of order 
of liquidator cannot go behind it. If the 
order is thus enforced there is no error 
of jurisdiction on the part of the Civil 
Court and revision to High Court does 
not lie. AIR 1930 Rang 18 (18, 19) = 7 
Rang 533. 

(5) Bharatpur State Co-operative 
Societies Act (I of 1915), Section 41 (6) 
— Winding up — Jurisdiction of Civil 
Court is barred. AIR 1960 Raj 148 (150) 
= 1959 Raj LW 484. 

(6) Civil Court’s jurisdiction to exa- 
mine order passed under Section 42, 
Co-operative Societies Act — Plaintiff 
claiming amount of award not properly 
assessed by liquidator — Civil Court 
has no jurisdiction. (’56) 58 Pun LR 
408. 

(7) Where a liquidator fixes the con- 
tribution due by a member and tha 
money is realised, a suit by the mem- 
ber for return of that money is not cog- 
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nizable by the civil Court. AIR 1934 

Oudh 431 (433). 

(8) Suit for declaration by past mem- 
ber (who admits himself to be one) 
that he is not liable to pay the amount 
declared by the liquidator as his liabi- 
lity ceased under Section 23 — Liqui- 
dator, held, had jurisdiction to decide 
the amount of contribution under Sec- 
tion 42, sub-section (2) and the suit 
was not maintainable in civil Court. 
AIR 1933 Lah 330 .(331). 

Liability to contribution disputed. 

(9) If the liquidator makes an assess- 
ment on. a person who is not a -member, 
or had ceased to be a member for 
over two years before the dissolution of 
the society, or whose liability to contri- 
bute had otherwise been extinguished 
by operation of law. he has clearly 
acted in excess of his jurisdiction and 
his order is a nullity and, therefore, 
incapable of execution. AIR 1942 Lah 
237 (239) = ILR (1943) Lah 553 (DB). 

(10) Liquidation of society — Civil 
Courts have jurisdiction to consider 
whether a person is liable as past 
member when a person is liable as past 
member when a person denies his liabi- 
lity as past member, liquidator cannot 
make him liable as past member. AIR 
1936 Mad 574 (576) =59 Mad 859 (DB) ** 
AIR 1940 Mad 831 (836) = ILR (1940) 
Mad 929 (DB) •* AIR 1937 Lah 912(913). 
(Person claiming not to be past mem- 
ber.) ** AIR 1933 Lah 422 (423) = 14 
Lah 703 (DB). (Person disputing his 
membership.) ** AIR 1937 Cal 643 (644) 
(Do.) 

Action by non-member. 

(11) Section 42 (6) is no bar to a civil 
suit by a member of the society against 
the purchaser for declaration that the 
property attached and sold for debt due 
from him was not liable to be sold. Alii 
1927 Nag 217 (219) = 23 Nag LR 66- 

(12) Where the liquidator sold and 

conveyed properties of a wound ud 
society to a stranger, the Civil Court is 
not precluded from questioning the 
validity of the transfer since the matter 
is not connected with the dissolution 
in winding up of the society. AIR 1937 
Rang 98 (98, 99). (Case under Section 

49, Burma Co-operative Societies Act. 
1927.) 

(13) Section does not bar a suit be- 
tween co-members as to their respective 
rights when the plaintiff’s property has 
been utilised by the defendant. AIR 
1925 Rang 38 (39) = 2 Rang 325. 

(14) There is nothing in Section 42 
(6), express or implied, to prevent the 
Court from entertaining the applica- 
tion of one of the debtors of a cp-opera- 
tive society, which is in liquidation, 
for being declared insolvent. The offi- 
dal liquidator can press his claim 
against the insolvent in the same way 


as the other creditors will do. AIR 1934 
Pat 290 (290). 

Action without jurisdiction. 

(15) Executing Court can go behind 
the order passed by the liquidator 
under Section 42 (2) (b) and inquire if 
it has been passed within the limits of 
jurisdiction and can refuse to execute 
it, if it is found to be without jurisdic- 
ton. AIR 1942 Lah 237 (239) = ILR 
(1943) Lah 553 (DB) ** 1941 Nag L Jour 
412 (414) (DB). 

(16) Civil Court can intervene If 
liquidator's act or order is shown to 
be ultra vires. AIR 1931 Nag 48 (49. 50). 

(17) If the Liquidator exceeds his 
power under Section 42, Court may 
determine its legality. Where a person 
was proceeded against by the liquida- 
tor as a debtor and not as a member, 
such person, may plead in Civil Court 
that he is not so liable. AIR 1937 Lah 
931 (934) = ILR (1937) Lah 649 (DBi 

(18) If the contributory order against 
a member is without jurisdiction, it 
may be challenged in a suit in a Civil 
Court. But such order cannot be que.s- 
tioned at the time of its execution in 
the Civil Court. AIR 1946 Nag 161 (162) 
= ILR (1946) Nag 60 (DB). 

(19) The presence of sub-section (6) 
in Section 42 expressly barring the 
jurisdiction of the Court does not neces- 
sarily afford immunity from scrutiny 
by the Court. For. it is well settled that 
even if jurisdiction is so expressly ex- 
eluded, the Civil Courts have jurisdic- 
tion to examine into coses not only 
where the provisions of the Act have 
not been complied with but also where 
the statutory tribunal has not acted in 
conformity with the fundamental princi- 
ples of judicial procedure. AIR 1955 Nag 
262 (265) = ILR (1956) Nag 51 (DB). 

(20) Where the liquidator made an 
unqualified contributory order, it being 
not limited to the assets in the hands 
of the plaintiff it was held that the 
order being beyond the power of the 
liquidator Section 42 (6) was no bar 
to a civil suit. AIR 1957 All 492 (495). 

(21) Under Section 42 (2) (f) of the 
Co-operative Societies Act, the Liqui- 
dator is no doubt Qnhf 

order payment of individual debts that 
a member might owe to a 
tive Society. But if he does not care 
to look into the accounts and consider 
whether a debt is outstanding or is al- 
ready satisfied and order a member to 
pay a non-existing debt, bjs ord^ is 
fllegal and ultra. and the Civil 

Pmirf has iurisdiction to set it asidf*. 

I94I Nag Is (29, 30) = ILR (1948) 
Nag 21& (DB). 

Matters relating to dissolution. 

(22) Correctness of amount asse^ed 
cannot be questioned by Court when 
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43, Rules. — (1) The ®[State] Government may, for the whole or any part 
r.f Ihe [State] and for any registered society or class of such societies make rules] 
to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) subject to the provisions of Section 5, prescribe the maximum number 

ot shares or portion of the capital of a society which may be held by 
a member; 

(b) prescribe the forms to be used and the conditions to be complied with 

in the making of applications for the registration of a sgeiety and the 
procedure in the matter of such applications; 

(c) prescribe the matters in respect of which a society may or shall make 

by-laws and for the procedure to be followed in making, altering and 
abrogating by-laws, and the conditions to be satisfied prior to such 
making, alteration or abrogation; 


Section -12 ~ Note 9 (contd.) 
ciward is passed by liquidator within 
his powers. AIR 1941 Lah 284 (286) = 
ILR (19421 Lah 379 (DB). 

(2.3) Order of the liquidator under 
Section 42 ( 2 ) (b) and (e) directing 

contribution by members is final and 
cannot be questioned in a Civil Court 
even it’ the order is wrong, the matter 
being connected with dissolution of 
society. AIR 1926 Nag 379 (380) = 24 
Nag LH 5. 

(24) No question of validity of dis- 
.solution may be agitated in a Civil 
Court — No civil suit for declaration 
that order of contribution is null and 
void is maintainable. AIR 1944 Cal 245 
(246) = ILR (1943) 2 Cal 186. (Assam 
Rules. Rule 41 (e). (f) and (j).) 

(25) Court can question liquidator's 

iurisdiction in making award. (1939) 41 
Pun LR 269 (270) AIR 1934 Oudh 

431 (433). (Where the money is realis- 
ed a suit by member for its realisation 
is barred.) ** AIR 1918 Oudh 112 (113) 
(DB). 

(26) Civil Court cannot interfere in 
Liquidator's order to collect the assets 
of society from persons accountable to 
him. AIR 1920 Bom 62 (62) = 44 Bom 
582 (DB). 

(27) Civil Court cannot entertain suit 
by members of the Executive Commit- 
tee to recoup the amount paid under 
liquidator's orders from ordinary mem- 
bers, since the matter is connected with 
dissolution of society. AIR 1927 Cal 
578 (579) (DB). 

(28) Court cannot refuse execution 
f'f liquidator's award under Section 42 
'2) (L though member against whom 
award Was made, was discharged under 
Section 44, Provincial Insolvency Act. 
The matter is not one of lack of inher- 
ent jurisdiction but only a question 
of illegal exercise of jurisdiction. AIR 
1940 Lah 280 (280). 


SECTION 43 — SYNOPSIS 

1. Scope. 

lA. Sub-scction 2 (c). 

2. Sub-section 2 -(1) — *^Dispute touch- 

ing the business of a society.^ 

3. Decisions bearing on rules framed 

under sub-section (2), Cl. (1). 

4. Other rules. 

5. Rule and bye-law. 

1. Scope. — (1) The limits within 
which the rule-making powers of the 
Provincial Government could be exer- 
cised are contained in sub-section (1) 
of Section 43. Sub-section (2) simply 
sets out by way of illustration certain 
matters on which rules are considered 
desirable. It does not in any way, limit 
the powers given by sub-section (1) and 
the items mentioned in sub-section (2) 
do not exhaust the list of matters on 
which rules might be framed by the 
Provincial Government. AIR 1938 Cal 
394 (398) = ILR (1938) 2 Cal 144 •• 
AIR 1938 Cal 327 (332, 333) = IX.R 
(1938) 2 Cal 103 (DB). 

(2) A petition involving the interpre- 
tation of validity of a rule framed 
under Co-operative Societies Act cannot 
be barred on the ground of laches. AIR 
1956 Ajmer 63 (66). 

(3) Arbitration Act 1940, Section 33 
and Co-operative Societies Act, 1912 are 
not overlapping — Section 33 deals 
with existence and validity of arbitra- 
tion agreement and award while Act of 
1912 provides the machinery. 1960 All 
LJ 384 = 1960 All WR (HC) 300. 

1-A. Sub-section 2 (c). — (1) Bye-laws 
framed under Section 43 (2)(c) are not 
part of the Act — Bye-law requiring 
approval -of Registrar for dismissal of 
manager — Approval by Joint Regis- 
trar invested with all the powers of the 
Registrar under Act is not sufficient — 
Previous approval of Registrar is neces- 
sary . — Construction of Bye-laws — 
Power of dismissal is incidental to that 
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(d) prescribe the conditions to be complied with by persons applying for 
admission or admitted as members, and provide for the election and 
admission of members, and the payment to be made and the intere.si 
to be acquired before the exercise of the right of membership; 


(e) regulate the manner in which funds may be raised by means of shares 
" or debentures or otherwise; 


(f) provide for general meetings of the members and for the procedure at 

such meetings and powers to be exercised by such meetings; 

(g) provide for the appointment, suspension and removal of the members 

of the committee and other officers, and for the procedure at meetings 
of the committee, and for the powers to be exercised and the duties 
to be performed by the committee and other officers; 

(h) prescribe the accounts and books to be kept by a society and provide 

for the audit of such accounts and the charges, if any, to be made 
for such audit, and for the periodical publication of a balance-sheet 
showing the assets and liabilities of a society; 

(i) prescribe the returns to be submitted by a society to the Registrar and 

provide for the persons by whom and the form in which such returns 
shall be submitted; 

(j) provide for the persons by whom and the form in which copies of entries 

in books of societies may be certified; 


(k) provide for the formation and maintenance of a register of members 
and, where the liability of the members is limited by shares, of a regis- 
ter of shares; 


Section 43 — Note 1>A (confd.) 
of appointment. AIR 1960 Madh Pra 273 
(276, 277) = 1960 MPLJ 433 (DB). 

2. Sub-section (2) (1) — “Dispute 

touching the business of a society.” — 

(1) The disputed liability of a member 
to repay money due to a co-operative 
society is a dispute touching the bus- 
iness of the society. AIR 1936 Pat 225 
(226) = 14 Pat 292 (DB). 

(2) Dispute between A. B and C 
members of society, relating to money 
alleged to have been borrowed by A 
from society but in reality misappro- 
priated by B and C — Dispute held 
was concerning business of society. AIR 
1936 Lah 786 (787). 

* (3) Dispute between member, officer 
and society regarding money entrusted 
to officer for purchase of articles is 
within sub-section (2) (1). AIR 1923 Mad 
481 (482) (DB). 

(4) The expression ‘touching the 
business of the society’ includes dis- 
putes arising out of particular transac- 
tion and disputes between members 
and officers. The words of S. 43 are 
very general and do not merely refer 
to a dispute regarding the internal 
management of the affairs of a society 
or disputes in regard to the principles 
which would regulate the conduct of 
business. AIR 1923 Mad 481 (482) (D^ 
•• AIR 1954 Mad 103 (107) = ILR 
(1958) Mad 1047 (FB). 

(5) Registrar of the society has the 
Power to lay down a procedure for 

. aoldt^ election, including the power 


to appoint a person to settle such pre- 
liminary points as. if not resolved ear- 
lier. were likely to hamper the holding 
of the election. AIR 1954 Nag 203 
l204j = ILR (1954) Nag 76 (DB). 

(6) “Business" is not conlined to 
money business and includes election 
of officers. AIR 1925 All 356 (358) = 
47 All 374 (DB). 

(7) Dispute within clause (1) cannot 
be limited to dispute concerning the 
internal management of the society. 
Where the principal business of ,a 
society is to finance its members a dis- 
pute concerning the financial obliga- 
tions of its members to the society 
would be a dispute concerning the busi- 
ness of the society. AIR 1938 Cal 327 
(333) = ILR (1938) 2 Cal 103 (DB). 

(8) Where a co-operative society has 
considered its treasurer to be responsi- 
ble for embezzlement of money depo- 
sited with it by a person and the 
treasurer has throughout contendea 
that he was not concerned with the al- 
leged embezzlement, • there is clearly a 
dispute between the treasurer and the 
society regarding question of embezzle- 
ment of money and hence the dispute 
can be referred to arbitration. AIR 1939 
Lah 301 (302). 

(9) A suit for a declaration that the 
constitution of the board of manage- 
ment of a co-operative society was ille- 
gal, that it had no authority to func. 
tion or to call an extra ordinary gene- 
ral meeting of the share holders, and 
that the resolution passed at the meev 


1022 [S 43 N 3] 


tY’iie] Co-operative Societies Act, i§i^ 


(!) provide that any dispute touching the business of a society between 
members or past members of the society or persons claiming through a 
member or past member or between a member or past member or 
persons so claiming and the committee or any officer shall be referred to 
the Registrar for decision or, if he so directs, to arbitration, and pre- 
scribe the mode of appointing an arbitrator or arbitrators and the pro- 
cedure to be followed in proceedings before the Registrar or such 
arbitrator or arbitrators, and the enforcement of the decisions of the 
Registrar or the awards of arbitrators; 

(m) povide for the withdrawal and expulsion of members and for the pay- 
ments, if any, to be made to members who withdraw or are expelled 
and for the liabilities of past members; 

(n) provide for the mode in which the value of a deceased member’s in- 

terest shall be ascertained, and for the nomination of a person to whom 
such interest may be paid or transferred; 

(o) prescribe the payments to be made and the conditions to be complied 

with by members applying for loans, the period for which loans may 
be made, and the amount which may be lent, to an individual mem- 
ber; 


Section 43 — Note 2 (contd.) 
ing thus convened was itself ultra 
vires is not a dispute between a mem- 
ber and the committee touching the 
business of the society AIR 1938 Cal 
394 (396) = ILR (1938) 2 Cal 144. 

(10) Under clause (1) the dispute 
referred to the Registrar must be dis- 
pute between the members of the 
society and the committee. AIR 1942 
Cal 290 (291) = ILR (1941) 2 Cal 551. 

[See also ILR (1954) Mys 218 (221).] 

(11) Mere willingness of the debtor 
to discharge his debt does not mean 
that there is no dispute. The dispute 
arises when the demand made for the 
payment is not immediately met and 
cannot be recovered without recourse 
to law. AIR 1946 Nag 16 (18) = ILR 
(19451 Nag 67 (DB). 

(12) The word “business” is a very 
wide term and is not synonymous with 
the objects of the society and the ex- 
pression “touching the business of a 
society” would mean afTecting the busi- 
ness of a society or relating to the busi- 
ness of a society 'and it cannot be said 
that when a company employs or dismis- 
ses a servant, it does not do something 
which relates to its business. AIR 1954 
Mad 103 (109) = ILR (1953) Mad 1047 
(FB). 

(13) Where a society gives up all its 
rights in the mortgage, the dispute be- 
tween the assignee and the mortgagors 
does not in any way touch the business 
of the society. (1946) 50 Cal WN 7 (9) 
(DB). 

(14) The imposition of a fine on past 
members for not trading in accordance 
with the rules of the society by which 
they had ceased to be bound is not a 
matter touching the business of the 
Society and has nothing to do with the 
society which has no power to inter- 
fere with the trading activities of out- 


siders. AIR 1948 Nag 327 (328) = ILR 
(1948) Nag 449 (DB). 

3. Decisions bearing on rules framed 
under sub-section (2), Cl. (1) — (A) 

Ajmer Rules. — ( 1 ) Rule 18 is intra 
vires of the powers of the Chief Com- 
missioner under Section 43, Co-opera- 
tive Societies Act and does not, in any 
manner, offend against the fundamental 
rights guaranteed by the Constitution. 
AIR 1956 Ajmer 63 (65). 

(2) Rule 18 (a) and (b) must no 
doubt, be strictly construed and a dis- 
pute must lie within the four corners 
of Rule 18 (a), before it can be referred 
to the Registrar. The Registrar must 
also act strictly within the scope of his 
authority under Rule 18 (b). AIR 1956 
Ajmer 63 (65, 66). 

(3) Where a Registrar acting under 
Rule 18 (b) appoints an arbitrator and 
the arbitrator for some reason of his 
own declined. to proceed further with 
the arbitration, the Registrar is com- 
petent to rescind the order appointing 
the arbitrator and to constitute himself 
as a tribunal for deciding the dispute 
or appoint another arbitrator. AIR 1956 
Ajmer 63 (66). 

(4) Where the question involves the 
liability of the members of the Manag- 
ing Committee of a Co-operative Bank 
for embezzlement, there is a dispute 
concerning the business of the bank 
between the members and the Commit- 
tee and hence a reference could be 
made to the Registrar under Rule 18 (a). 
AIR 1956 Ajmer 63 (65). 

(5) Rules under ; S. 43 framed by 
Chief Commissioner of Ajmer, R. 18 — 
Dispute between Director of Bank and 
Bank itself falls within scope of Rule 
18. 1960 Raj LW 561 = ILR (1960) 10 
Raj 1070. 

(6) Where, there being en^ezzlement 
in a co-operative bank its share-holder9 
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(p) provide for the formation and maintenance of reserve funds, and the 

objects to which such funds may be applied, and for the investment 
of any funds under the control of the society; 

(q) prescribe the extent to which a society may limit the number of its 

members; 

(r) prescribe conditions under which profits may be distributed to the mem- 

bers of a society with unlimited liability and the maximum rate of 
dividend which may be paid by societies; 

(s) subject to the provisions of Section 39, determine in what cases an 

appeal shall lie from tlie orders of the Registrar, and prescribe the 
procedure to be followed in presenting and disposing of such appeals; 
and 

(t) prescribe the procedure to be followed by a liquidator appointed under 

Section 42, and the cases in which an appeal shall lie from the order of 
such liquidator. 

(3) The ® [State] Government may delegate, subject to such conditions, if 
any, as it thinks fit, all or any of its powers to make rules under this section to 
any authority specified in the order of delegation, 

(4) The power to make rules conferred by this section is subject to the con- 
dition of the rules being made after previous publication. 

(5) All rules made under this section shall be published in the tLOfiicial 
Gazette], and on such publication shall have effect as if enacted in this Act. 

[•] Substituted for "Provincial” by A. L. O., 1950 (26-1-1950). 

[fl For rules, see different local Rules and Orders. 

[t] Substituted for ‘local Gazette’ by A. L. O., 1937. 


Section 43 — Note 3 (contd.) 
present a plaint under Rule 18 (a) to 
the Registrar, the Registrar is not a fit 
person to act as a tribunal. AIR 1956 
Ajmer 63 (66, 67). 

(7) Dispute between Committee and 
its officer cannot be referred to Regis- 
trar — Question of proceedings being 
valid, because officer submitted to juris- 
diction does not arise. AIR 1959 Raj 272 
(272, 273) = 1953 Ajmer MLJ 156. 

(B) Bengal Rules. 

(8) As to settlement of disputes 
touching the business of a co-operative 
society registered in the Province of 
Bengal, now see the Bengal Co-opera- 
tive Societies Act. 1940, Sections 86 to 
88 and Section 140 (2) (Ivii). The fol- 
lowing cases were decided under the 
Rules framed by the Bengal Provincial 
Government under Section 43, Co- 
operative Societies Aet, 1912. 

(9) The purpose of the Legislature 

as embodied in Clause (1) of Section 43 
(2), Co-operative Societies Act, clearly 
is that when the Registrar gives direc- 
tions for “arbitration”, the parties 
would have no right to have reco^se 
to any alternative proceeding. The 
words “arbitration” and “award In 
Section 43 (2), cl. (1) have been used 

merely to signify a special tribunal and 
the order of a special tribunal, as coiv 
tradistinguished from a Civil Court and 
the decree of Civil Court respectively. 
That special tribunal may or may not in 


all respects or substantially conform to 
the characteristics of an arbitration tri- 
bunal strictly so-called. The conferment 
of a right of appeal from the decision 
of such a tribunal does not involve any 
inherent inconsistency. If it is within 
the objects of the Act to set up a special 
tribunal for the decision of disputes the 
power to create such a tribunal includes 
the power to set up an appellate autho- 
rity, which wovild create more confl- 
denco and a greater sense of security in 
the disputants. Clause (s) of Section 43 
(2) is not the only provision giving rule- 
making power to set up a tribunal of ap- 
peal. As the Provincial Government has 
been given power to create by rules a 
special tribunal to decide disputes of the 
nature and between the parties mention- 
ed in Section 43 (2), cl. (1), the jurisdic- 
tion of such special tribunal would be 
exclusive. Clause (1) gives that indica- 
tion when it says that the Registrar, if 
he so chooses, may direct that the dis- 
pute shall be referred to arbitration. AIR 
1938 Cal 327 (334) *= ILR (1938) 2 Cal 
103 (DB). 

(10) In the case of a mortgage in 
favour of the society the award made 
by the Registrar can in no sense be a 
mortgage decree. The Registrar has no 
power to decide disputed claims of prio- 
rity or to make decision which in any 
way affects the rights of other persons 
interested either in the mortgage secu- 
rity or in the equity of redemption. 
AIR 1942 Cal 290 (291) = ILR (^941) 2 
Cal 551. 
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(Ill Court can entertain suit to have 
award declared invalid when reference 
to arbitrator itself is questioned. AIR 
1934 Cal 23 (24) = 60 Cal 1207 (DB). 

^12) Where a dispute, which cannot be 
referred to arbitration. Ig referred to 
arbitration and no objection is taken 
before the arbitrator or the Registrar 
in appeal the objection cannot be taken 
in revision against execution. (1936) 163 
Ind Cas 591 (591) (Cal). 

(13) The decision of the arbitrator 
may be wrong in fact or in law. but that 
is not a ground which would entitle the 
Civil Courts to interfere in the matter. 
AIR 1940 Cal 198 (2021 = ILR (1940) 1 
Cal 32 iDB) ** AIR 1940 Cal 162 (163) 
** (1936) 164 Ind Cas 802 (804) (Cal).. 

(Civil Court cannot alter award under 
Section 151, Civil P. C., even if it is ano- 
malous or erroneous.) ** (1934) 60 Cal 
L Jour 572 (575) (DB). 


(14) The machinery and the procedure 
indicated hy the provisions of Rule 20 
are totally inconsistent with the provi- 
sions contained in Chap. 2 of the Arbi- 
tration Act. Consequently the Civil Court 
has no jurisdiction to appoint an arbi- 
trator in a proceeding under Rule 20 nor 
can it remove an arbitrator. AIR 1943 
Cal 255 (256) = ILR (1943) 2 Cal 431 

(DB). 


(15) In the case of an award made 
under Rule 22, the date of the award 
should be regarded as the date on which 
such award is olTicially communicated to 
the person or persons affected thereby 
and not the date of the decision of the 
arbitrator. An execution application filed 
within three years of the date on which 
award is communicated to the party will 
be within time. AIR 1941 Cal 152 (153) 
= ILR (1940) 2 Cal 460. 


(16) Article 178, Limitation Act, does 

not apply to the execution of tjie award 
under Rule 22. (1936) 163 Ind Cas 591 

(591) (Cal) ** AIR 1943 Cal 255 (260) = 
ILR (1943) 2 Cal 431 (DB). 

(17) An award given by an arbitrator 
under Rule 22 need not be stamped. AIR 
1933 Cal 695 (696) = 6Q Cal 906 (DB). 


(18) Rule 22 (1) is not confined to such 
disputes as are referable to membership 
only but covers all disputes between a 
society and a member. Hence a dispute 
arising from a transaction entered into 
bv two members as brokers is referable 
to arbitration. AIR 1933 Cal 267 (268) 


(DB). 

(19) A dispute regarding a loan taken 
by a past member of a society from the 
Co-operative Bank, being a dispute be- 
tween a past member and a committee 
within Rule 22 (1). cannot be referred 

to arbitration -but should be referred to 
the Registrar. (1936) 163 Ind Cas 591 


[591] (Cal). 


(20) The whole scheme of the provi- 
sions of Rule 22, sub-rules (1) to (7) is 
to oust the jurisdiction of the Civil Court 
throughout the arbitration proceedings. 
AIR 1943 Cal 255 (256) = ILR (1943) 2 
Cal 431 (DB). 

(21) Suit for declaration that constitu- 
tion of board of management of society 
is illegal and that it could not function 
or call extraordinary general meeting of 
share-holders and that resolution passed 
in such meeting is ultra vires is within 
jurisdiction of Civil Court. AIR 1938 Cal 
394 (396, 397) = ILR (1938) 2 Cal 144. 

(22) In giving by sub-r. (6) of H. 22 a 
finality to the decision of the Special Tri- 
bunal, the Provincial Government did 
not transgress its powers, but carried 
out the implications of cl. (1) as well as 
of general law. Sub-rules (2), (5) and 
(6) of R. 22 framed under S. 43 (1) are 
therefore not ultra vires and a Registrar 
has power to appoint a single arbitrator 
to decide a dispute filed before him. AIR 
1938 Cal 327 (334) = ILR (1938) 2 Cal 
103 (DB) •* AIR 1940 Cal 198 ( 201) = 
ILR (1940) 1 Cal 82 (DB) ** AIR 1940 
Cal 162 (163). 

(23) If the award is without jurisdic- 
tion, the Civil Court can certainly declare 
it to be a nullity. Even if the arbitrator 
was validly appointed, the award can 
.still be a nullity, if there was violation 
of the rules regulating the arbitration in 
matters of substance. Not only a proper 
appointment of the arbitrator in accor- 
dance with the rules is essential for 
creating jurisdiction in the arbitrator 
but the fundamental rules attaching 
restraint to the exercise of authority by 
the arbitrator are equally mandatory 
and a violation of them would nullify 
the award. AIR 1940 Cal 198 (201) « 
ILR (1940) 1 Cal 82 (DB). 

(24) Rule 22 (6) framed under Section 
43 of the Co-operative Societies Act is 
not meant to take away the jurisdiction 
of the execating Court to enquire into 
the competency of an award made imder 
the provisions of the section on the 
ground of jurisdiction. AIR 1933 Cal 267 
(268) (DB). 

(25) A contracting debt from Co-ope- 

rative Bank — Inspector of Co-ope- 
rative Societies standing as surety — 
Debt not paid — Bank filing dispute 
and Inspector forwarding same to 
Assistant Registrar recommending arbi- 
tration — Inspector later on challeng- 
ing award and arbitrator's jurisdiction 
by instituting suit : Held that Inspec- 
tor had brought himself within scope 
of Rule 22 and, therefore, his suit 
which was brought when Bank’s claim 
was barred by limitation, was barred 
under Rule 22 (6). (1937) 65 Cal L 

Jour 206 (209). 

(26) An award given by an arbitra- 
tor under Rule 22 has Uie force of ft 
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; decree and before it’ can be enforced as 
' a decree it is not necessary to file it 
in Court as in the case of awards by 
arbitrators appointed by the contract 
of parties. AIR 1933 Cal 695 (696) *= 
60 Cal 906 (DB) (1936) 163 Ind Cas 
591 (591) (Cal). 

(27) Where a Co-operative Society 
assigns to the plaintill who is a non- 
member, a loan advanced by it to the 
defendant, a suit by the plaintiff for 
the recovery of the loan from the de 
fendant is not excluded from the juris- 
diction of the Civil Court by the provi- 
sions of Rule 22 (1), as neither of the 
conditions mentioned above are ful 
filled. (1946) 50 Cal WN 7 (8) (DB). 


(28) The use of the word “com- 
mittee” in Section .43 (2), Clause (1) 
and Rule 22 (1) is sufficient to indi- 
cate a dispute with the society itself 
and enable proceedings to be initiated 
and carried on before the authority re- 
ferred to therein in the name of the 
society. AIR 1938 Cal 327 (333) = ILR 
(1938) 2 Cal 103 (DB). 

(C) Bihar Rules. 

(29) The following case was decided 

with reference to Section 49 of the 
Bihar and Orissa Co-operative Societies 
Act, 1935. AIR 1939 Pat 500 (501) 

(DB). (Dispute referred to Registrar 
for award. Registrar functions as civil 
Court and does not act without juris- 
diction in deciding whether dispute is 
time-barred or not.) 


(30) As to settlement of disputes 
touching the business of a co-operative 
society registered in the Province of 
Bihar and Orissa, now see the Bihar 
and Orissa Co-operative Societies Act. 
1935, Sections 48, 49 and 66 (2) (26). 

(27), See also the following cases: 


(31) Claim by Society for compensa- 

tion against Railways for short deli- 
very of goods — Falls within explana- 
tion to Section 48 (1) of Bihar and 

Orissa Co-operative Societies Act (8 ,oi 
1935). 1960 BLJR 520 (DB). 

(32) “Dispute touching the busii^ss 
of a registered society” — Election 
putes — Section 48 (1) applies. (’62) ILR 
41 Pat 325 (DB). 

(33) The disputed liability of a 
member to repay money due to a co- 
operative society is covered by Rule 12 
(1) and hence an award by the 
Registrar against such member is not 
without jurisdiction. AIR 1936 Pat 
225 (228) = 14 Pat 292 (DB). 

(34) Under Rule 12 of the rules .fram- 
ed under Section 43 of the Co-operative 
Societies Act, it is only members and 
persons claiming through members 
against whom the Registrar c^ pro- 
nounce a decision which can be exe- 

iVol. 6.] 3 A. M. 65 


cuted as a Civil Court decree. The 
society must enforce in the regular 
course any claim which it may have 
against outsiders. The decision of the 
Registrar so far as it affects a non- 
member is a nullity as being made 
without jurisdiction. This question' 
must be considered by the Court exe- 
cuting the decision if it is raised by the 
person affected. AIR 1934 Pat 145 (146) 
(DB). 

(35) The co operative society has 

complete power to refer any matter in 
dispute between them and the estate 
of a deceased member to the arbitra- 
tion of the Registrar. But .there is no 
power in the Registrar of Co-operative 
Societies to compel strangers to appear 
before him unless they are sued as re- 
presenting the estate of a deceased 
member. So. if the Registrar passes an 
award against the sons of a deceased 
member personally, the Civil Court has 
complete jurisdiction to set aside the 
award. AIR 1925 Pat 575 (575, 576) 

(DB). 

(36) The power given to the Re- 
gistrar under Rule 12 to decide the dis- 
pute and to give a decision after hear- 
ing the parties is comprehensive 
enough to include power to issue a 
mortgage award. The rule does not 
circumscribe his power in any manner, 
and no limitation has been placed as 
to the nature of the dispute over which 
he will have jurisdiction. Generally 
he has jurisdiction over all the disputes 
of the nature specified in sub-rule (1), 
When such a dispute is referred to 
him. he has complete power to dispose 
of that dispute, whether it concerns 
the recovery of money on a simple 
bond or mortgage bond. AIR 1957 Pat 
408 (415) (DB). 

(37) Where two brothers are separate 
and their lands have been divided, a 
mortgage bond executed by one of the 
brothers in respect of the lands owned 
by both of them in favour of a co-ope- 
rative society and the subsequent 
award and auction sale do not affect 
the right, title and interest of the 
other brother in the lands owned by 
him. AIR 1957 Pat 408 (411) (DB). 

(D) Bombay Rules. 

(38) For the settlement of a dispute 

touching the business of a co-operative 
society registered in the Province of 
Bombay, now see the Bombay Co-ope- 
rative Societies Act, 1925, Sections 54 
to 59 and Section 71 (2) (u) and (cc). 

See also the following cases : 

(39) An application to execute an 
award falls within Section 3, Limita- 
tion Act and hence it is subject to the 
law of limitation. Application to en- 
force award is not step-in-aid. AIR 
1938 Bom 424 (425) (DB). 
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(40) An award was made under Sec- 
tion 54, Bombay Co-operative Societies 
Act, 1925 and a certificate was issued 
by the Registrar; Durkhast proceedings 
were filed within three years from the 
date of the certificate; it was held 
that they were not barred by limita- 
tion and it was doubtful whether the 
award becomes a decree or order of 
Civil Court within the meaning of Arti- 
cle 182. Limitation Act. AIR 1936 Bom 
396 (397) (DB). 

(41) Awards under the Bombay Act 
are executable as decrees of Civil 
Court. They are effective from the 
date on which they are made. An ap- 
plication to execute an award made 
under the provisions of the Bombay 
Act is . not a “proceeding arising out of 
a suit” within the meaning of these 
words in Section 3, Civil P. C., (Second 
Amendment) Act, 1937 (9 of 1937). AIR 
1940 Sind 147 (147, 148, 150). 

(42) Rules 31 and 34 provide that 
awards are to be enforced as decrees 
— Court having power to execute them 
can transfer them for execution. AIR 
1922 Bom 377 (377) = 46 Bom 130 (DB). 

(43) In a dispute between the society 

and a member, if the member dies, the 
arbitrators can decide for the purposes 
of continuing proceedings as to who the 
legal representatives of the deceas- 

ed are. If decision is wrong an ap- 
peal lies to the Registrar and the Civil 
Courts have no jurisdiction in the 
matter. AIR 1926 Bom 352 (353) (DB). 

(E) C. P. and Berar Rules. 

(44' Under the Co-operative Societies 
Act and the rules and regulations 

thereunder, the Registrar has clearly 

the power to pass an award not only 
against society but also its members in- 
dividually. He can pass two awards 

one against the society in favour of the 
bank and another against each mem- 
ber of the society in favour of the 
society. But where he does not pass 
two distinct awards but a consolidated 
award both against the society and its 
members and mentions the names of 
all the members of the society, it can 
bear the interpretation that the award 
is both against the society and the 
members. It may be irregular in form 
but that would not invalidate the 
award. There is a presumption that 
the award was made against both the 
society and its individual members in 
accordance with the usual preliminary 
formalities and if it is not objected to 
by the judgment-debtor at any time, 
the sale held thereunder cannot become 
void. AIR 1943 Nag 7 (8, 9) = ILR 

(1942) Nag 685. 

tSee also AIR 1938 Nag 434 (436) - 
ILR (1938) Nag 604 (DB).I 

(45) Under Rule 26. a dispute touch- 
ing the business of the society between 


its member and its treasurer who. is an 
officer of the bank under Section 2 (d) 
must be referred to the Registrar who 
has jurisdiction to decide it. AIR 1946 
Nag 16 (18, 19) = ILR (1945) Nag 677 

(DB). ^ 


(46) Under Rule 26 a dispute regard- 
ing the election of directors of the Pro- 
vincial Bank can be validly referred 
to the Registrar by a representative 
elected by a Central Bank which is a 
member of the Provincial Bank, as 
such, a person comes in the category 
of a person claiming through a mem- 
ber. 1950 Nag L Jour 501 (506). 


(47) The expression "the business of 
a co-operative society” occurring in 
Section 26 is not restricted to the deal- 
ing with the members of the society 
only but includes business which the 
co-operative society is, under the law, 
empowered to transact. Hence, the 
safe deposit of the fund of a society be- 
Ing essential to enable the society to 
command resources to grant loans to its 
members at any time, the invest- 
ment or deposit of its funds cannot be 

.^isolated from the general business of 
the society. AIR 1946 Nag 16 (19) =* 
ILR (1945) Nag 677 (DB). 

(48) C. P. Government, Rule 26 — 
Joint family members in corporate 
capacity becoming treasurers of society 
— Liability undertaken as treasurers 
can be treated as domestic dispute and 
Registrar has jurisdiction to decide dis- 
pute. AIR 1946 Nag 16 (19, 20) *= ILR 
(1945) Nag 677 (DB). 

(49) The word "business” used in 
Rule 26 includes election disputes re- 
lating to Co-operative Societies, and 
they can be referred only to the Re- 
gistrar, Co-operative Societies for deci- 
sion. 1950 Nag .L Jour 501 (506). 

(50) An opinion expressed in the past 

by the Registrar, Co-operative Socie- 
ties, on a point in his executive capa- 
city without hearing both the parties, 
does not act as a bar to a subsequent 
reference of the same point for nis 
decision under Rule 26. 1950 Nag L 

Jour 501 (507). 

(51) Although by reason of Rule 32 
of the Rules framed under the Co-ope- 
rative Societies Act no Court can sit 
in judgment over a decision by the Re- 
gistrar, the Registrar is not powerle^ 
to correct an award, at least if there 
some mistake or error apparent on we 
face of the record. AIR 1949 Nag 313 
(314) = ILR (1949) Nag 31. 

(52) The member ceases to be mem- 
ber when he tenders his resigna- 
tion and the society has no power to 
impose fines on him because he there- 
after traded in a way forbidden by the 
rules of the society. The act of the 
Society in fining would be ultra vires 
and the Civil Court would have juris- 
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diction to entertain a suit in respect of 
it, the jurisdiction not being barred py 
Rule 26 the matter being not one 
"touching the business of the Society". 
AIR 1948 Nag 327 (328) = ILR (1948) 
Nag 449. (DB). 

(53) Award can be enforced as a 
decree or in the manner prescribed for 
recovery of land revenue. AIR 1945 
Nag 281 (282. 283) - ILR (1945) Nag 
651. 


(54) Application . was made under 
Rule 33 for enforcement as in the 
manner for recovery of land revenue 
and subsequently attachment and sale 
under Section 128 (g), C. P. Land Re- 
venue Act. was affected. It was h^d 
that the transferee was not affected by 
doctrine of lis pendens. AIR 1945 Nag 
281 (282, 283) = ILR (1945) Nag 651. 

(55) Dismissal of Judgment-debtor 
application under Order 21, Rule 9, 
Civil P. C. as withdrawn — Time 
allowed to him to pay decretal amount 
by consent of parties — Default by 
judgment-debtor — His prayer for ex- 
tension of time opposed — Court acts 
rightly in confirming sale _ after reject- 
ing his prayer for extension of time. 
AIR 1968 SC 86 (89). (AIR 1963 Bom 
230, Reversed.) 

(56) Rule 33 of the rules made by 
C. P. Government under Section 43 
does not say that an award t>y the Re- 
gistrar is a decree. The rule, therefore, 
recognises .that the award, decision or 
order of the Registrar is not a decree. 
There is a vast difference between an 
award being deemed to be a decree ^d 
an award being executable as a de- 
cree. AIR 1941 Nag 243 (244) - ILR 
(1942) Nag 636. 

(57) Rule 33 prescribes that any 

sum falling due under award shall 
on a certificate signed t>y the Re^ 
gistrar be recovered by the ^epw 
Commissioner as an arrear of land r^ 
venue. The award cannot 'j® 
question in the revenue Court. But 
where there is an error patent on the 
face of the certificate, the Revenue Offi* 
cr is justified in refraining from exe- 
cuting it and in referring it back to the 
Registrar. 1939 Nag L Jour 405 (407, 

408). 

(58) By a notification powers ^ Re- 
gistrar were conferred on the Senior 
Deputy Registrar. Where at the 

rial time there were two Deputy 
fflstrars. Senior and Jimior and the 
award was signed by the "Deputy Re- 
gStrar," it was held that the person 
who made the award should be pre- 
to be the Senior Deputy Regis- 
trar and the award was valid. ^R 
1949 Nag 398 (399) = ILR (1949) Nag 

708 . 


(59) Where an award is in the form 

of a final decree not preceded by a 
preliminary decree and no objection Is 
raised by the parties, the award does 
not become illegal on the ground that 
it is not preceded by a preliminary de- 
cree. The award has the force of a 
decree under .the provisions of a spe- 
cial legislation and therefore all the 
provisions of the Civil P. C.. do not ap- 
ply to it. AIR 1949 Nag 398 (400) = 

ILR (1949) Nag 708. 

(60) Rule 43 (f) (as amended in 1942) 
does not purport to operate retfospec- 
tively. The rule is not declaratojry but 
confers a new power on the liquidator. 
It makes no attempt to validate that 
which was invalid at the date of the 
amendment. ILR (1951) Nag 309 (312) 
(DB). 

(61) Rule 43 (f) — A son of a de- 

ceased member, of a Co-operative 
Society against whom an order of con- 
tribution had been made by the Liqui- 
dator can challenge that order on 
grounds which were open to the father. 
ILR (1951) Nag 309 (311) (DB). (AIR 

1938 Nag 434, Applied.) 

(62) Where the liquidator passes a 
contributory order without following 
the provisions of Rule 43 (f) the order 
is ultra vires and the Civil Court can- 
not execute the order. AIR 1951 Nag 
210 ( 211 ). 

(F) M. P. Rules. 

(63) The main purport of the R. 14-A 
is to prescribe a disqualification to 
appointment of a member to a com- 
mittee of the society. How it has to 
be worked out in a case of election 
has to be gathered from other provi- 
sions. In the matter of holding an 
election where the committee was dis- 
solved, the relevant rule is Rule 14 (4). 
Therefore, the fact that under R. 14-A 
it is the society which appoints a member 
to a committee cannot detract from the 
power of the Registrar or the person 
or persons appointed by him under 
Rule 14 (4). The Registrar or Officer- 
in-charge of the society has thus the 
power to lay down a procedure for 
holding the election, including the 
power to , appoint a person to settle 
such preliminary points as, if not re- 
solved earlier, were likely to hamper 
the holding of the election. AIR 1954 
Nag 203 (204) “ ILR (1954) Nag 76 
(DB). 

(64) Rule 26 is attracted only if the 
following two conditions are satisfied : 
(i) the dispute must be touching the 
business of a co-operative society; and 
(it) one of the parties concerned- should 
be a member etc. There are po wprds 
in Rule 26 or Section 43 (2), Clause (1) 
of the Act limiting the meaning of ‘dis- 
pute’ in any sense. Hence, the Regis- 
trar has jurisdiction under Rule 26 to 
decide any dispute between a society 
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and its member, even though the trans- 
action leading to the dispute has no 
relation to the capacity of the mem- 
ber as such, provided that transaction 
touches the business of the society. 
AIR 1961 Madh Pra 40 {42. 43) = 1960 
MPLJ 1209 (DB). 

(65) Dispute between society and its 
olTicer or stranger cannot be referred 
to Registrar. AIR 1961 Madh Pra 40 
(41. 42) = 1960 MPLJ 1209 (DB). 

(66) Co-operative Society register- 
ed under Co-operative Societies Act — 
Included within definition of State in 
Article 12 — Amenable to writ juris- 
diction — Not competent to order sus- 
pension of employee pending inquiry if 
not provided by a bye-law — Suspen- 
sion order with retrospective effect is 
illegal. AIR 1961 Madh Pra 289 (291, 
292, 293) = 1961 MPLJ 1059 (DB). 

(67) Dispute as to election of an ofTi- 
cer of Co-operative Society — Regis- 
trar alone can decide it. AIR 1967 
Madh Pra 147 (148) = 1966 MPLJ 909 
(DB). 

(68) M. P. Rules under, Rule 26 — 
Dispute as to validity of election of 
chairman of Board of Directors of Co- 
operative Central and Land Mortgage 
Bank cannot be referred to Registrar 

Bye-law 52 of Co-operative Central 
and Land Mortgage Bank, Bilaspur. 
AIR 1962 Madh Pra 265 (268, 269, 270) 
- 1962 MPLJ 641 = ILR (1963) 

Madh Pra 620 (FB). 

(G) Himachal Pradesh Rules. 

, (69) Rule 18 (a) states that certain 
kinds of disputes have to be referred 
to the Registrar in the manner con- 
templated therein and these disputes 
must firstly, relate to the business of 
the co-operative society and. secondly, 
must be between present or past mem- 
bers of the society or persons claiming 
through them on one side and the com- 
mittee on the other. AIR 1954 Him 
Pra 63 (64). 

(70) It being a part of the business 
of the co-operative society to hold 
general meetings of the members, to 
withdraw or expel members, and there- 
fore, if certain members of the society 
sue for declaration that the proceedings 
of the annual general meeting and their 
removal from membership were il- 
legal and mala fide and they still con- 
tinued as members, the dispute is 
covered by Rule 18 (a) and the suit is 
not maintainable in Civil Court. AIR 
1954 Him Pra 63 (65). 

(H) Madras Rules. 

(71) The scope of Clause (2) (b) of 
Section 43, Central Act is narrower 
than the scope of Section 51 of the 
Madras Act for it does not provide for 
the decision of a dispute, for example, 
between a member and the Society, 


while the Madras Act does not make 
such provision. AIR 1954 Mad 103 
(105) = ILR (1953) Mad 1047 jFB). 

(72) As to-^the settlement of disputes 
touching the business of a co-operative 
society registered in the Presidency of 
Madras, now see the Madras Co-opera- 
tive Societies Act, 1932, Sections 51 and 
65 (2) (o). 

(73) Whether the Registrar of Co- 
operative Societies is empowered to 
pass a mortgage decree or not, when 
such a decree has been passed and it is 
sought to be executed, the executing 
Court cannot refuse to execute the de- 
cree; nor could it amend it in any way 
as it cannot be said that the decree is 
in such cases on the face of it passed 
without jurisdiction. AIR 1934 Mad 40 
(44) = 57 Mad 426. 

(74) The Registrar of Co-operative 
Societies acting under Rule 14 is a 
Court for the purposes of Section 52, 
T. P, Act. At any rate, where once 
the award made by him has been put 
before a competent Civil Court in exe- 
cution and the Court directs the sale of 
mortgaged property, any purchase dur- 
ing such procedings will be sub- 
ject to the rule of lis pendens. AIR 
1934 Mad 40 (42, 43) = 57 Mad 426. 

(75) Assistant Registrar acting under 

Rule 14 is ‘Court’ within the meaning 
of Section 195, Criminal P. C. AIR 
1930 Mad 869 (870) = 32 Cri L Jour 

219. 

• 

(76) The second sentence of sub-r. (1) 
of Rule 14 of Madras Rules, is not 
beyond the rule-making powers grant- 
ed by Section 43. AIR 1928 Mad 210 
( 210 ). 

(76-A) A Collector acting under Rule 14 
(5) of the rules made under the Co- 
operative Societies Act, is not a Court 
and an application made to him for 
execution of a decision of the Registrar 
of Co-operative Societies is not an ap- 
plication to a Court so as to save limita- 
tion under Article 182 (5), Limitation 

Act. AIR 1936 Mad 150 (151) = 59 Mad 
257. 

(77) An award under the Co-opera- 

tive Societies Act when it is filed in a 
Civil Court under Rule 15 (7) (e), 

attracts all the provisions of the Civil 
P. C., in the matter of execution. If 
it attracts all the provisions of the Code 
with regard to execution, it must of 
necessity attract the provisions of the 
Limitation Act which apply to the exe- 
cution of decree.s. The award, when it 
is filed has to be executed as a decree 
of the Court and in effect it becomes a 
decree of the Court. The provisions of 
Section 48, Civil P. C., must therefore, 
apply. Section 48 provides that a de- 
cree shall run for a period of twelve 
years, provided, of course, that steps in 
execution are taken at intervals of not 
more than three years as required by 
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Article 182. Limitation Act. If. Sec. 48 
applies, it follows that the appropriate 
Article is 182 and not Article 181. If 
Article 182 does not apply but Art. 181 
does, there would be a conflict as Arti- 
cle 181 fixes a period of three years 
and Section 48, a period of twelve 
years. AIR 1940 Mad 635 (635) = ILR 
(1940) Mad 649 (DB). (AIR 1937 Mad 
31, Overruled.) 

(78) A sale certificate is not an in- 
dispensable condition pre-requisite for 
accrual of title in the case of a sale 
held in execution of an award obtained 
by a Co-operative Society under the 
Act. AIR 1950 Mad 609 (610). 


(79) Co-operative Society carrying on 
motor transport business employing its 
own members in the undertaking — 
Special bye-laws providing for regula- 
tion of service conditions and for settle- 
ment of disputes — Such members are 
not “workmen" — Dispute regarding 
service conditions is a matter touching 
the business of society — Proper forum 
for adjudication is under Co-operative 
Societies Act — Petition under Sec- 
tion 33-C (2) Industrial Disputes Act 
(1947) not maintainable. AIR 1964 
Mad 103 (106) = (1964) 1 Lab LJ 280 
(DB). (AIR 1961 Mad 217, Reversed.) 


(1) N. W. F. P. Rules. 

(80) No procedure is provided in 
Rule 18 for conducting the inquiry 
either by the Registrar or by the arbi- 
trator for the appointment of a guar- 
dian for the minor debtor. It would, 
therefore, be unsafe to rely on the ap- 
pointment of a guardian by a Registrar 
in the summary proceeding and to ex- 
tend it to the execution of a payment 
order in a Civil Court, which, should, 
by its very nature, be governed by the 
Civil P. C. Hence, it would be just 
that whenever an executing Court is 
approached to carry out the payment 
order of the Registrar and there are 
minors in the case, the execution 
Judge should act under Order 32, Civj> 
P. C., and appoint a proper person to 
protect the interests of the minors con- 
cerned. AIR 1945 Pesh 39 (41) (DB). 


(J) Punjab Rules. 

(81) Where It is alleged that an 
award made under the Co-operative 
Societies Act was made without juris- 
diction or was not within the terms of 
the Act. it is open to the person 
aggrieved to bring a suit to that eiTect 
but such objections cannot be taken in 
execution proceedings held in pursu- 
ance of the award the objectior’s re- 
medy being an appeal to the 
gistrar. AIR 1939 Lah 40 (40) •• AIR 
1936 Lah 901 (903) = ILR (1937) Lah 92 

The rules framed under Sec. 43 
of the Co-operative Societies Act must 


be read together and then it becomes 
clear that the intention was to make 
ail awards appealable and the use of 
the singular word in one sub-rule and 
the plural in another is due to unskilful 
drafting only. AIR 1937 Lah 673 (675) 
(DB). 

(83) Death of person before institu- 
tion of proceedings relating to award 

— Award against him — Execution — 
Execution application dismissed — On 
appeal, execution ordered to continue 

— Revision is maintainable. AIR 1937 
Lah 63 (64). 

(84) Awards transferred to Civil 
Court for execution. Decree held to be 
fully satisfied . — No dispute remains 
outstanding and matter cannot be re- 
ferred to the Registrar again — Re- 
medy of the bank if not satisfied 
with the order of the executing Court 
is to appeal therefrom — Suit for a 
declaration in Civil Court that the sub- 
sequent arbitration proceeding taken 
and the award therein are ineffectual 
is entertainable. AIR 1935 Lah 631 
(632) AIR 1936 Lah 901 (903) = ILR 
(1937) Lah 92 (DB). 

(85) The mere fact that the minor 
was not properly represented, before 
the arbitrator, does not give sufficient 
ground to Civil Courts to entertain a 
suit for declaration that the award ,was 
rot binding on the minor. AIR 1933 
Lah 376 (377). 

(86) An award against the represen- 
tative of a deceased debtor affects only 
the estate of the deceased in the hands 
OL the representative and not the repre- 
sentative personally. AIR 1933 Lah 376 
(377). 

(87) A dispute between a committee 
of a Co-operative Credit Union and its 
officer cannot be referred to the Re- 
gistrar. Award, if made, is a nullity. 
AIR 1932 Lah 53 (54) (DB). 

(88) In cases of dispute between a 

society and a member no action lies in 
Civil Court. AIR 1924 Lah 418 (420) 

(DB) •* AIR 1937 Lah 268 (269) •• AIR 
1935 Lah 947 (948) •• AIR 1926 Lah 

547 (547). 

(89) An award granted under the Act 
is to be executed in the same 
manner as a decree of a Civil Court 
AIR 1937 Lah 63 (64). 

(90) By the provision in Rule 18 (h) 
it was intended that for the purposes 
of execution an award would have the 
same status as a decree and whatever 
provisions were applicable whether of 
procedure or of the Limitation Act 
(which is also a procedural law) to the 
execution of decrees would be applic- 
able to the enforcement of awards. 
Hence, to the enforcement of an award 
under the Co-operative Societies Act 
the Article of the Limitation Act ap- 
plicable is Article 182 read with Sec. 48, 
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Civil P. C. and not Article 181. AIR 
1947 Lah 269 (271. 272) (DB). 

(91) Section 43 (1). Rules framed 

thereunder Rule 18 (i) — Scope of 

jurisdiction of appellate authority — ■ 
Only such person who in fact goes up 
in appeal under Section 21 (3) or 21 
(4) of East Punjab Holdings (Consoli- 
dation and Prevention of Fragmenta- 
tion) Act (50 of 1948) or Rule 18 (i) 
can be granted relief and person not 
aggrieved by order appealed against is 
not entitled to any relief. 1969 Cur LJ 
96 (Punj). 

(91 -A) The substance of Section 50, 
Punjab Act (XIV of 1955) is very much 
in the same terms as Rule 18 although 
sub-section (3) contains a new provi- 
sion. Under sub-section (3) of Section 
50, when any question arises, whether 
for the purposes of this section a matter 
referred ;for decision is a dispute or not, 
the question shall be decided by the 
Registrar whose decision shall be final. 
AIR 1957 Punj 61 (62). 

(91-B) In a dispute between a Co-ope- 
rative Society and its lessors who were 
also the members of the society the 
object of the lease was to improve the 
economic status of the members of the 
society and it could not be said that the 
dispute was not between members and 
the society. Whatever capacity a mem- 
ber may hold, if he has any dispute with 
the society, the dispute would fall with- 
in the purview of Rule 18 or Section 50 
of the Punjab Act, 14 of 1955. AIR 1957 
Punj 61 (62). 

(91-C) Rules under. Rule 18 (j) — Suit 
by member against other members before 
award has been made in reference — 
Jurisdiction of Civil Court to entertain 
suit not barred under Rule 18 (j) — 

Remedy of aggrieved member is to ob- 
tain stay of suit under Arbitration Act, 
1940. AIR 1961 Punj 133 (134, 135, 136) 
= ILR (1959) Punj 940. 

(K) U. P. Rules. 

(91 -D) On the death of a member of a 
Co-operative Society who owed money 
to the society a dispute arose whether 
certain person was the representative of 
the deceased. The Registrar referred the 
matter to arbitrator who passed a per- 
sonal decree against the person. It was 
held that Arbitrator had no jurisdic- 
tion to pass personal decree against such 
person and suit by such person for de- 
claration that property was not liable to 
attachment in execution of such decree 
was not barred by Section 233 (m), 
U. P. Land Revenue Act. AIR 1940 All 
482 (484). 

(91-E) Where dispute, referred to arbi- 
tration is still pending, a fresh reference 
to another arbitrator is not competent 
and must be regarded as of no legal 


effect upon the rights of the parties. AIR 
1941 Oudh 315 (319) = 16 Luck 658 
(DB). 

(91-F) A reference to arbitration under 
the provisions of the second schedule of 
the C. P. Code, is entirely distinct from 
the procedure contemplated by Rule 20 
of the Rules. AIR 1925 All 356 (358) = 

47 All 374 (DB). 

(91-0) The provisions of R. 20(7) (i) 
(ii) and (iii) refer merely to defects of 
the procedure and do not invalidate an 
award by reason of such defects or irre- 
gularities. Even if an award is invalid 
on the ground that it was antedated or 
had been made after the expiration of 
the time fixed for making the award or 
because it was inoperative on the ground 
of certain procedural defects and .irre- 
gularities, the proper course for setting 
it aside is by means of an appeal to the 
Assistant Registrar under Rule 20 (12) 
(i). AIR 1941 Oudh 315 (318) = 16 Luck 
658 (DB). 

-(91-H) The bar of jurisdiction of a Civil 
Court created by Rule 20 (12) (ii) is not 
absolute but limited only. A civil Court 
is perfectly competent to entertain a 
suit in all cases where it can be shown 
that the act of the authorites of the Co- 
operative Societies is not within the 
scope of the Act or is otherwise without 
jurisdiction. AIR 1941 Oudh 315 (321) - 
16 Luck 658 (DB). 

(92) Rule 31 of the U. P. Co-operative 
Society Rules, 1936 is ultra vires the rule 
making power conferred by S. 43 of the 
Co-operative Societies Act, 1912 and is 
void for excessive delegation of legis- 
lative powers, beyond constitutionally 
permissible limits. 1968 All LJ 19. 

(93) In case the Registrar is satisfied 
by the complaint received from some of 
the members that there had been mis- 
management he can take action in this 
connection and it is the Registrar only 
who has such a power and not an As- 
sistant Registrar. 1957 All L Jour 56 
(59). 

(94) Rules 115 and 116 framed under 
S. 43 by the U. P. Government do not go 
beyond the scope of the express power 
mentioned in clause (1) of sub-s. (2) of 
S. 43 of the Act and hence they am 
not invalid. AIR 1954 All 490 (491) ** 
AIR 1954 All 31 (31) (DB). 

(95) Powers of arbitrator under Co- 
operative Societies Act — Order of stay 
or order granting interim injunction 

not be treated as interim award. AIR 
1968 All 22 = 1967 All LJ 454. 

(96) Matters relating to election of 
office-bearers of society are within rule. 
AIR 1968 All 22 = 1967 All IjJ 454. 

(97) Removal of elected delegate of a 
co-operative society challenged as il- 
legal and ultra vires — R. 115 does not 

bar Jurisdiction of civil Court to enter- 
tain such suit. AIR 1967 All 134 (134). 
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(98) When the Registrar was given thi4 
power to decide the dispute himself or 
at< his discretion to make a reference to 
arbitration, the power granted to him 
under R. 116 framed under S. 43. to de- 
cide further whether there shall be one 
or two or three arbitrators is also well 
within the scope of the Act and it can- 
not be said that the power is arbitrary. 
AIR 1954 All 490 (492). 

(99) Powers of arbitrator — Arbitrator 
has no inherent, implied or incidental or 
consequential power in exercise of which 
he can pass order of stay or order in the 
nature of injunction. AIR 1968 All 22 
(28) = 1967 All LJ 454. 

(100) In order to determine whether a 
reference to arbitration under R. 115 Is 
valid, two things have to be decided — 

(1) whether there was a dispute and (2) 
whether the dispute touched the business 
of the society. Once the dispute is 
found to be within the scope of. arbitra- 
tion it is no part of the province of the 
Court to enter into the merits of the 
dispute. AIR 1957 All 771 (772). 

(101) Matters mentioned in sub-s. (2) 
are merely illustrative of general powers 
in sub-s. (1) — R. 115, not ultra vires. 
AIR 1966 All 12 (13, 14. 15) = 1965 All 
LJ 831 (FB). (AIR 1960 All 294, Over- 
ruled.) 

(102) Officer — Includes past officer. 
AIR 1966 All 12 (15, 16) =» 1965 All LJ 
831 (FB). 

(103) Applicant borrowed grain from 
Co-operative Society and agreed to re- 
turn it by certain date. According to 
applicant time for returning grain , was 
extended. Applicant sent grain within 
the extended time but society refused 
to accept it and the applicant was In- 
formed about penalty incurred as pro- 
vided in the agreement. Registrar re- 
fused to refer the case to arbitration on 
application by the applicant. It was held 
that the dispute was one touching the 
business of the society under Rule 115 
under Section 43 (2) and Registrar’s re- 
fusal was against law. AIR 1953 All 465 
(466) » ILR (1953) 1 All 997 (DB). 

(104) Rule 116 is not inconsistent with 
the provisions of the Arbitration Act. 
AIR 1954 All 490 (492). 

(105) Dy. Registrar allowing appeal 
from order of Assistant Registrar, ex 
parte — Ex parte order set aside on ap- 
plication — Date of setting aside is the 
date ofv review — It being within six 
months from date of ex parte order, 
review is valid. 1969 All LJ 652. 

( 106 ) State Government’s power to 
frame rules under Section 43 (1) in 
regard to appeals not restricted by sub- 
section ( 2 ) of Section 43. AIR 1962 All 
480 ( 441 . 442 ). 

( 107 ) Rule 133 is not ultra vires Sec- 
tion 42 ( 2 ) (1) — Provision in Rule 
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133-A for second appeal against orders 
of Asst. Registrar passed under Rule 174 
is valid. AIR 1967 All 305 (306. 307). 

(108) U. P. Co-operative Societies Rules 
(1936), Rule 134. Rule not beyond rule- 
making power of State Government. AIR 
1967 All 218 (220). 

(109) Enforcement of arbitration 
award made under Co-operative Socie- 
ties Act — Two modes prescribed under 
Rule 137 are alternative and not mutual- 
ly exclusive — As such, where the 
money due under such an arbitration 
award could not be recovered as land 
revenue through the Collector under 
Rule 137 ( 1 ), proceedings to execute the 
same award in civil Court under Rule 
137 (2) are not barred. AIR 1967 All 281 
« ILR (1967) 1 All 12 (DB). 

(110) Award under — Application for 
execution of such award in Civil Court 
— Art. 182 of Limitation Act (1908) 
applies. AIR 1967 All 281 (283) = ILR 
(1967) 1 All 12 (DB). 

(111) Writ petition against an award 
under U. P. Co-operative Societies Rules, 
1936 is maintainable. AIR 1966 All 489 
(492, 493) (DB). (AIR 1963 All 113, Over- 
ruled.) 

(112) U. P. Co-operative Societies 
Rules 1936 — Power of directors to 
postpone properly convened meeting 
before meeting is actually held — Power 
to fix time and place for meeting In- 
cludes power to postpone it after it has 
been convened, but before it is held. 
1967 All LJ 1019 = (1968) 1 Com LJ 21. 

4. Other rules. — (1) Rules framed 
under Section 43 of the Act are not ultra 
vires merely because they deprive a 
mortgagor of his right to a period of six 
months to pay up the mortgage decree. 
AIR 1933 Nag. 211 (213) (DB). 

(2) Rule 25 — Failure to give intima- 
tion of loan over Rs. 1000 by society to 
Registrar as provided by Rule 25 does 
not invalidate loan. AIR 1945 Cal 350 
(354) (DB). 

(3) Rule 26 (c) — This rule restricts 
the powers given by Section 32, Civil 
P. C., to those given in the sub-rule. 
Hence, in whatever capacity a person 
may have been summoned, the liquidator 
has no power either to ask for security 
or to impose a sentence of imprisonment 
or fine for his failure to furnish security. 
AIR 1939 Lah 357 (358) = ILR (1939) 
Lah 192 = 40 Cri L Jour 791. 

(4) Rule 28 (3) refers to the auditor’s 
report and not to his oral evidence. AIR 
1938 Cal 394 (398) * ILR (1938) 2 Cal 
144 

(5) Rule 137 (1) (U. P.) — Rule 137 

merely provides summary procedure for 
realisation of money — It does not in- 
vest debt due to co-operative bank v^th 
character of land revenue due to the 
Crown. Bank cannot claim subst^tive 
right of priority by reason of Rule 137 
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Miscellaneous 

44. Recovery of sums due to Government. — (1) All sums due from a regis- 
tered society or from an officer or member or past member of a registered society 
as such to the Government, including any costs awarded to the Government under 
Section 37, may be recovered in the same manner as arrears of land revenue. 


Section 43 — Note 4 (contd.) 

(i). AIR 1940 All 188 (189) = ILR (1940) 
All 181 (DB). 

(6) Rule 137 only permits the amount 
under an award to be realised as an 
arrear of land revenue against a society 
or person who is properly a party to the 
award. AIR 19S6 All 112 (113) (DB). 

(7) In a dispute between two register- 
ed Societies A and B the arbitrator pass- 
ed an award against B and, the execu- 
tion was taken out under Rule 137 (i) 
to realise the amount of the award not 
from B but from the defaulting mem- 
bers of B. as though it were. arrears of 
land revenue. It was held that the award 
against B could not be enforced against 
members of that Society but B could 
seek to obtain award against its default- 
ing members or A could proceed by an 
application to the Civil Court under 
Clause (ii) of Rule 137 to enforce the 
award as if it were a decree of the 
Court. AIR 1956 All 112 (113, 114) (DB). 

(8) Rule 144 is not ultra vires the Act 
as it is covered by the powers given by 
Section 43, sub-section (n) of the said 
Act. AIR 1957 All 492 (495). 

(9) Under Rule 144 an order could be 
made against the legal representatives 
of the deceased member, to the extent 
of the property of such member which 
had come to the representative’s hands 
as such. AIR 1957 All 492 (493, 494). 

(10) Under Rule 155 the Registrar is 
required to fix such remuneration for the 
liquidator as he thinks proper and such 
amount has to be paid out of the costs 
of liquidation. The liquidator is not re- 
munerated by the Government by any 
fees or commission out of Government 
funds. AIR 1957 All. 492 (494). 

(11) Rule 25 prescribes as to what 
would be done at the annual general 
meeting but it is nowhere mentioned in 
that rule that fresh members will be 
elected without giving any notice of the 
same. 1957 All L Jour 56 (60). 

(12) In case the Registrar is satisfied 
by a complaint received from some of 
the members that there has been mis- 
management he can take action in this 
connection under Rule 31. The Assistant 
Registrar has no power in this respect. 
The Registrar cannot act under this rule 
without giving the committee reasonable 
time to show cause why it should not 
be stopped from functioning further. 1957 
All L Jour 56 (59). 

5. Rule and bye-law. — (1) Ordinarily 
a rule, which is as effective as section of 
the Act, must be followed in preference 
to a bye-law if there is a conflict be- 


tween the two. AIR 1938 Lah 8 (10) 
(DB). 

(2) It is settled law that the provi- 
sion under the Co-operative Societies Act 
and rules together with the provisions 
on the same lines contained in the bye- 
laws of the Society to the effect that the 
liability of the members shall be joint 
and several, is a provision only concern- 
ing their liability to the Society and as 
between themseivea. 54 Cal WN (2 DR) 
256 (259). 

(3) Bye-law of co-operative society — 

It cannot travel beyond domestic sphere 
of society — Such bye-law cannot be a 
law or have the force of law. AIR 1967 
All 121 (123) = 1966 All LJ 875 (DB). 

(4) Bye-law 19 providing that at least 
13 days notice of general meeting shall 
be given — Bye law 19 is mandatory as 
regards period of notice and there can 
be no estoppel against challenging vali- 
dity of meeting on ground of insufficien- 
cy of notice — Bye-law 21 providing that 
‘non-receipt of notice of general meet- 
ing by a member shall not invalidate its 
proceedings’ — It only means that if 
posting of notice is in sufficient time to 
give a notice of 15 days then complaint 
about non-receipt of notice is not valid. 
1963 MPLJ 35 = 1963 Jab LJ 193 (DB). 

(5) National Transport Service Co- 
operative Societies — Bye-laws 19 and 
23 — Annual general meeting — Bye-law 
providing for holding such meeting 
once a year on any day vHthin two 
months from receipt audit of society -- 
Though bye-law makes calling of such 
meeting compulsory it does not restrict or 
take away power to call meeting for any 
other purpose on other occasion. 1983 
MPLJ 35 = 1963 Jab LJ 193 (DB). 

(6) Rules and bye-laws — National 
Transport Service Co-operative Society- 
Bye-law of Co-operative Society, — Ma- 
naging Committee — Powers of — Bye- 
law empowering managing committee to 
expel member from society subject to 
confirmation by general meeting — B®' 
solution of managing committee expell- 
ing some members can take effect ohly 
when confirmed by the general meeting. 
1963 MPLJ 35 = 1963 Jab LJ 193 (DB). 

Section 44 — Note 1 

(1) Decree against society cannot ^ 
executed against members before vend- 
ing up. AIR 1934 Mad 181 (182) {VSy 

(2) Reading S. 44 with S. 128 of C. P. 
Land Revenue Act, an agriculturists 
house is not exempt from being sold 
for debt to society. AIR 1927 Nag 217 
(218) == 23 Nag LR 66. 
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MCt(2) 'Sums duo from a registered society to Government and recoverable under 
sub-section (1) may be recovered, firstly, from the property of the society; secondly, 
in the case of a society of which the liability of the members is limited, from the 
members subject to the limit of their liability and, thirdly, in the case of other 
societies, from the members. 


45 Power to exempt societies from conditions as to registration. — Notwith- 
standing anything contained in this Act, the *[State] Government may, by special 
order in each case and subject to such conditions, if any, as it may impose, exempt 
any society from any of the requirements of this Act as to registration. 

[•] Substituted for “Provincial” by A. L. O., 1950 (26-1-1950). 

46. Power to exempt registered societies from provisions of the Act. The 
•[State] Government may, by general or special order, exempt any registered ^ 
society from any of the provisions of this Act or may direct that such provisions 
shall apply to such society mth such modifications as may be specified in the 

order. 

[•] Substituted for ■ "Provinciar* by A. L. O., 1950 (28-1-1950). 

47 Prohibition of the use of the word ‘‘co-operative”. — (1) No person other 
than a registered society shall trade or carry on business under any name or title 
of which the word “co-operative” is part without the sanction of the [State] 


Government: 

Provided that nothing in this section shall apply to the use by any person or 
his successor-in-interest of any name or title under which he traded or earned on 
business at the date on which this Act comes into operation. 

1 » (2) Whoever contravenes the provisions of this section shall be punishable 
Nvith fine which may extend to fifty rupees, and in the case of a continuing offence 
with further fine of five rupees for each day on which the offence is continued 

after conviction therefor. 

[•] Substituted for “Provincial” by A. L. O., 1950 (26-1-1950). 

48 Indian Companies Act, 1882, not to apply.— The provisions of the 
•Indian Companies Act, 1882, shall not apply to registered societies. 

[•] See now the Companies Act, 1956 (1 of 1956). 

49 Saving of existing societies. — Every society now existing which has been 
registered under the Co-operative Credit Societies Act, 1904, shall be deemed to 
be registered under this Act. and its by-laws shall, so far ^ the same are not 
incons^tent with the express provisions of this Act, continue in force until altered 

or rescinded. 


Section 44 — Note 1 (contd.) ^ ^ _ 

(3) Composite award passed by the 
Registrar against the Society and its 
members is not void — Award not eba*- 
lenged by the judgment-debtor -- Sale 
under the award which followed it is not 
void and ineffective. AIR 1943 Nag 7 (8, 
9) = ILR (1942) Nag 685. 

(4) According to the strict meaning of 

the words “in the same manner as arre- 
ars of land revenue” a Revenue Officer 
cannot proceed under S. 46 and following 
sections of the Burma Land and Reve- 
nue Act, against any land belonging to 
the defaulter, unless the amount due 
from him is due on account of the land 
sought to be sold. (Case under Section 
51, Burma .Co-operative Societies Act. 
1927). AIR 1940 Rang 240 1242) *= 1940 

Rang LR 230. 


(5) Sale proceeds in the hands of the 
Collector are not liable to attachment 
at the instance of other creditor — Prin- 
ciple of Section 73, Civil P. C.. cannot 
apply. (Case under Section 59 (b), Bom- 
bay Co-operative Societies Act, 1925). 
AIR 1938 Sind 157 (159, 160) = ILR 
(1939) Kar 104. 

Section 49 — Note 1 

(1) Bye-law framed under old Act 10 
of 1904 giving rights and imposing liabi- 
lities of deceased member on successor- 
in-interest who is elected as member of 
society is not ultra vires not being incon- 
sistent with express provision of the 
new Act — Person so elected must pay 
debts of deceased though exceeding 
assets left by him. AIR 1915 Oudh 15 
(16) = 18 Oudh Cas 157. 


1034 


[The] Copyright Act, 1057 , 

50. Repeal. [Repealed by the Second Repealing and Amending Act, J914 
(17 [XVII] of 1914), S. 3 and Sch. IL] ' 


[THE] COPYRIGHT ACT, 1957 , - 

(ACT XIV OF 1957) 

[The text of the Act printed here is as on 31-3-1970.] 
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The existing law relating to copyrjf^j 
Is contained In the Copyright Act, l9li 
of the United Kingdom (hereinafter re- 
ferred to as the United Kingdom Act) 
as modified by the Indian p^pyf*fht 
Act,' 1914. Apart from the fact that the 
United Kingdom Act does not fit in with 
the changed constitutional status or 


India, it is necessary to enact an in- 
dependent self-contained law on the 
subject of copyright in the light of grow- 
ing public consciousness of the rights 
and obligations of authors and in 
the light of experience gained in the 
working of the existing law during me 
last forty years. New and adv- 
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anced means of communications like 
broadcasting, litho-photography, etc., 
also call for certain amendments in 
the existing law. Adequate provision 
has also to be made for fulfilment 
of international obligations in the field 
of copyright which India might accept. 
A complete revision of the law of copy- 
right. therefore, seemed inevitable and 
the Bill attempts such a revision. 

2. Though the draft Bill follows gene- 
rally in a rearranged form the main 
principles of the existing law, it has in 
troduced several new features which 
are briefly indicated below : 

(1) A Copyright OfTice is sought to be 
established under the immediate 
control of a Registrar of Copy- 
rights who shall act under the 
superintendence and direction of 
the Central Government. The 
principal function of the Copyright 
Office will be to maintain a Re- 
gister of Copyrights in which 
may be entered, at the option of 
the authors, the names or titles of 
works, the names and addresses 
of authors and owners of copy- 
right for the time being, and other 
relevant particulars. Such Regis- 
ter will easily make available use- 
ful information to interested mem- 
bers of the public in regard to 
copyrighted works. In order to 
encourage registration of copy- 
rights. provision is made that no 
proceeding regarding infringement 
of copyright shall be instituted 
unless the copyright is registered 
in the Copyright Office. In addi 
tion to being in charge of the 
Copyright OfTice, the duties of the 
Registrar of Copyrights will be to 
entertain and dispose of applica - 
tions for compulsory licences and 
to inquire into complaints of im 
portation of infringing copies. An 
appeal to the Copyright Board is 
provided for against orders of the 
Registrar of Copyrights. 

(2) Provision is made for setting up 
a Copyright Board which will de- 
termine the reasonableness of the 
rates of fees, charges or royalties 
claimed by performing rights 
societies, consider applications for 
general licences for public per 
formances of works and will as 
sess compensation payable under 
the Bill in certain circumstances. 
An appeal will lie to the High 
Court against the decisions of th«* 
Copyright Board. 

(3) The definition of “copyright" is en- 
larged to include the exclusive 
right to communicate works by 
radio-diffusion. 

(4) A cinematograph film will have 
a separate copyright apart from 


its various components, namely 
story, music, etc. 

(5) An author assigning copyright in 
his work is allowed the option to 
reacquire the copyright after 
seven years but before ten years 
of the assignment on condition 
that he returns the amount re- 
ceived by him at the time of the 
assignment with interest thereon. 

(6) The normal term of copyright is 
fixed to be the life of the author 
and a period of 25 years after his 
death as against the existing term 
of the life of the author and a 
period of 50 years after his death. 
Shorter terms are fixed for ano- 
nymous or pseudonymous works, 
cinematograph films, mechanical 
contrivances, photographs, etc. 

(7) Under the existing law, the 
sole right to produce a transla- 
tion of a work first published in 
India is extinguished after ten 
years, unless a translation thereof 
is produced within that period. 
The draft Bill makes the right co- 
extensive with other rights arising 
out of copyright. 

(8) Provision is made for the issue of 
a general or special licence for 
public performances of any work 
by means of a radio receiving set 
or a mechanical contrivance. 

(91 A licence may be issued to any 
library to make or cause to be 
made one copy of any book in 
which copyright subsists and 
which is not available for sale. 

(10) Provision is made for regulating 
the activities of performing rights 
societies and also for controlling 
the fees, charges or royalties to»be 
collected by them. 

(11) Certain rights akin to copyright 
are conferred on Broad-cast- 
ing authorities in respect of pro- 
grammes broadcast by them. 

(12) International copyright relations 
which are based on international 
treaties, will be regulated by spe- 
cific orders to be made by the 
Central Government. 

(13) A fair dealing with any work for 
the purposes of radio summary or 
judicial proceeding will not here- 
after constitute an infringement 
of copyright. 

3. In preparing the Bill, the British 
Copyright Report, 1952, the suggestions 
of the various Ministries of the Gov- 
ernment of India the State Governments, 
the Indian Universities and certain in- 
terested industries and associations who 
were invited to send their comments on 
the subject have been taken into consi^ 
deration — Gaz. of Ind., Extra., 1-10- 
1955, Pt. II--Sec. 2, p. 513 
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COGNATE ACTS AND PROVISIONS 


(1) Patents and Designs Act, 2 of 1911. (2) Trade and Merchandise Marks 

(9) Limitation Act, 36 of 1963, Act 88. Act, 43 of 1958. 

[THE] COPYRIGHT ACT, 1957 
(ACT XIV OF 1957)« 

[4th June 1957.] 

An Act to amend and consolidate the law relating to copyright. 

Be it enacted by Parliament in the Eighth Year of the Republic of India as 
follows: — 

[•] For Statement of Objects and Reasons, see Gaz. of Ind., 1-10-1955, Pt, 11 — Sec. 2, 
p. 544; and for Joint Committee Report, see Gaz. of Ind., Extra., 23-11-1950, 
Pt. II — Sec. 2, p. 907. 

This Act has been extended to the Union Territories of — 

Goa, Daman and Diu, by Regn. 12 of 1962 (w.e.f. 1-2-1965); 

Dadra and Nagar Haveli, by Regn. 6 of 1963 (w.e.f. 1-7-1965); 

Pondicherry, by Regn. 7 of 1963 (w.e.f. 1-10-1963). 

CHAPTER I 
PRELIMINARY 

1. Short title, extent and commencement.— (1) This Act may be called THE 
COPYRIGHT ACT, 1957. 

(2) It extends to the whole of India. 

(3) It shall come into force on such date* as the Central Government may, 
by notification in the Official Gazette, appoint. 


[1914— S. 1 and Sch. I— S. 37.] 

[•]^The Act came into force on 21-1-1958 — See Notification No. S.R.O. 269, dated 
21-1-1958, published in Gaz. of Ind., Extra., Pt. II, Sec. 3, p. 167. 


2. Interpretation. — In this Act, unless the context otherwise requires, 


(a)“adaptation” means, — 

(i) in relation to a dramatic work, the conversion of the work into a non- 

dramatic work; 

(ii) in relation to a literary work or an artistic work, the conversion of 

the work into a dramatic work by way of performance in public or 
otherwise; 

(iii) in relation to a literary or dramatic work, any abridgement of the 
work or any version of the work in which the story or action is 
conveyed wholly or mainly by means of pictures in a form suitable 
for reproduction in a book, or in a newspaper, magazine or similar 
periodical; and 


Section 1 — Note 1 

(1) The Imperial C<^yright Act. 1911, 
was "a law in force in the territory of 
India immediately before the commence- 
ment of the Constitution'^ and it continu- 
ed in force by virtue of Article 372 (1) 
of the Constitution. The contention that 
under the terms of Section 25 of the 
Copyright Act, 1911 itself the provisions 
of the Act were inapplicable to self-gov- 
erning Dominions and that when India 
attained the status of self-governing 
Dominion by reason of the Indian In- 
dependence Act in 1947, the India Copy- 
right Act of 1911 ceased to apply to 


India is incorrect as the words "self-gov- 
erning Dominion" in Section 35 (1) of 
the Imperial Copyright Act, 1911 include 
only "Canada, Australia, New Zealand, 
South Africa and Newfoundland" and 
India did not become automatically add- 
ed to that list by its attaining self-gov- 
erning status on 15-8-1947. AIR 1959 
Mad 410 (416, 417). , 

# 

Section 2 — Note 1 

(1) A map described as "Panoramic 
bird's eye view of the seat of war, from 
special drawings by French and German 
artists, showing the Rhine, France. Russia 
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(iv) in relation to a musical work, any arrangement or transcription of 
the work; 

(b) "architectural work of art" means any building or structure having an 

artistic character or design, or any model for such building or struc- 
ture; 

(c) "artistic work” means — 

(i) a painting, a sculpture, a drawing (including a diagram, map^ chart 

or plan), an engraving or a photograph, whether or not any such 
work possesses artistic quality; 

(ii) an architectural work of art; and ^ 

(iii) any other work of artistic craftsmanship; 

OBJECTS AND REASONS 

Section 2 (c). — “The definition of ‘artistic work’ has been redrafted so as to make 
it clear that certain classes of artistic works will enjoy copyright notwithstanding that 
they do not possess any artistic quality. This change in the existing law is intended to 
resolve conflict of judicial opinion on the subject” — J. C .R. 


(d) "author” means, — 


(i) in relation to a literary or dramatic work, the author of the work; 

(ii) in relation to a musical work, the composer; 

(iii) in relation to an artistic work other than a photograph, the artLSt, 

(iv) in relation to a photograph, the person taking the photograph; 

(v) in relation to a cinematograph film, the owner of the film at the time 

of its completion; and 


Section 2 — Note 1 (contd.) 

and Belgium", etc., is a book- (1871) 40 

LJ Ch 489 (491). 

(2) The Copyright Act of 1914 provides 
for difTcrcnt extents of copy right for a 
plan regarded as original literary work 
.'ind a plan regarded as an artistic draw- 
ing or artistic design of an architectural 
work of art. ILR (1956) Mad 1347 
(1359). 

(3) Biographical notes compiled in 
golf annual from replies sent by golf 
players to questions sent by compiler — 
Copyright in notes vests in the compiler. 
(1907) 23 TLR 370 (371). 

(4) ‘Adaptation’, in relation to a lite- 
rary work, inter alia, means any abridge^ 
ment of the work. (1966) 70 Cal WN 
1130, 

(5) Original artistic work — Picture 

produced by combination of parts of two 
other pictures in a new way is entitled to 
protection. AIR 1961 Mad 114 (119) = 

(1962) 1 Mad LJ 258 (DB). (Case under 
1914 Act.) 

(6) Reproduction of artistic work — 
Must be intangible form. AIR 1967 Mad 
381 1387) = ILR (1964) 2 Mad 666 (DB). 

(7) Author, in relation to a drama is 
the author of the drama. AIR 1967 
Assam 70 (71) = ILR (1966) 18 Assam 
272 (DB). 

(8) Author in relation to a cinemato- 
graph film means the owner of the fUm 
at. the time of its completion. AIR 1967 


Assam 70 (71) = ILR (1986) 18 Assam 
272 (DB). 

(9) The definition of a cinematograph 
film in Section 2 (f), comprises both a 
movie as well as a talkie and each oi 
them is a separate entity, and a work in 
respect of which there can be copyright. 
(1966) 1 Andh WR 473 == ILR (1967) Andh 
Pra 1385. 


(10) Examination question papers are 
not Government work within Section 2 
(k). AIR 1967 All 91 (96) = 1966 All LJ 
550. 

(11) A copy of the visible portion of 

the movie in a talkie film is not an 
infringing copy of the talkie 
cording to Section 2 (m). ll.x® « ^ 

Andhra WR 473 = ILR (1967) Andh Pra 

1385. 


(12) Word ‘reproduction* has the same 
ense as expression ‘colourable imitation. 
tlR 1967 Mad 381 (387, 388) =* ILR 
1964) 2 Mad 666 (DB). 

(13) Exact reproduction or copy is not 
lecessary for purposes of infring^ent of 
lopyrighit. AIR 1967 Mad 381 (389) 

LR (1964) 2 Mad 666 (DB). 

(14) There should be reproduction of 

lubstanlial part of picture fo** PWOSM of 
infringement of copy. AIR 1967 381 

[389) = ILR (1964) 2 Mad 666 (DB). 

(15) Examination question papers are 
original literary works* witWn the mean- 
ing of Sec. 13. AIR 1967 All 91 (92) * 
1966 All LJ 550- 
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(vi) in relation to a record, the owner of the original plate from which 
the record is made, at the time of the making of the plate: 

OBJECTS AND REASONS 

u> 

. Section 2 (d).— "The definition of ‘author* in relation to a photograph has been 
altered. The Committee feels that in the case of a photograph the person who takes the 
photograph and not the person who is the owner of the original negative should be 
deemed to be the author of the photograph." — J. C. R. 

(e) "calendar year” means the year commencing on the 1st day of January; 

(f) "cinematograph Elm” includes the sound track, if any, and ‘cinemato- 

graph” shall be construed as including any work produced by any pro- 
cess analogous to cinematography; 

(g) “delivery", in relation to a lecture, includes delivery by means of any 

mechanical instrument or by radio-diffusion; 

(h) "dramatic work” includes any piece for recitation, choreographic work 

or entertainment in dumb show, the scenic arrangement or acting form 
of which is fixed in writing or otherwise but does not include a cinema- 
tograph film; 

OBJECTS AND REASONS 

Section 2 (h). “The definition of ‘dramatic work’ has been amended so as to exclude 

from its purview* a cinematograph film. Under the BiU a cinematograph B\m^ is ^ in- 
dependent work which wUl enjoy copyright apart from its component parts. —J.C.R. 

(i) "engravings” include etchings, lithographs, wood-cuts, prmts and other 

similar works, not being photographs; 

(i) "exclusive licence” means a licence which confers on the licensee or on 
the licensee and persons authorised by him, to the exclusion of all 
other persons (including the owner of the copyright), any right com- 
prised in the copyright in a work, and "exclusive licensee shall be 

construed accordingly; 

(k) "Government work” means a work which is made or published by or 

under the direction or control of— 

(i) the Government or any department of the Government; 

(ii) any legislature in India; 

(iii) any Court, tribunal or other judicial authority in India; 

[•] It ia interesting to note that the United States Supreme Court does not claim a 

copyright in its judgments. 

OBJECTS AND REASONS 

Section 2(k). "The definition of ‘Government work’ has been enlarged so as to In- 

clude within its ambit any work made or published by or under the direction or con- 
trol of any Legislature or any Court, tribunal or other judicial authority in India.”— 

J. C. R. 

(l) "Indian work” means a literary, dramatic or musical work, the author 

of which is a citizen of India; 

(m) "infringing copy” means, — 

(i) in relation to a literary, dramatic, musical or artistic work, a repro- 

'ii • duction thereof otherwise than in the form of a cinematograph film; 

(ii) in relation to a cinematograph film a copy of the film or a record 

embodying the recording in any part ’ of the sound track associated 
with the film; 

(iii) in relation to record, any such record embodying the same record- 

ing; and 

i- iJ. ’ (iv) in relation to a programme in which a broadcast reproduction right 

subsists imder Section 37, a record recording the programme, 

•*/jt I if such r^nroduction, copy or record is made or imported in contraven- 
tion of the provisions of this Act; i 
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(n; 

(o) 

(P) 






(q) 


(r) 


(t) 


(u) 


lecture” includes address, speech and sermon; 

r 

literary work” includes tables and compilations; 

musical work” means any combination of melody and harmony or 
either of them, printed, reduced to writing or otherwise grap^cally 
produced or reproduced; ) ' . , > 

‘performance” includes any mode of visual or acoustic presentation, in- 
cluding any such presentation by the exhibition of a cinematograph 
film, or by means of radio-diffusion, or by the use of a 'record, or by 
any other means and, in relation to a lecture, includes the delivery 
of such lecture; 

performing rights society” means a society, association or other body, 
whether incorporated or not, which carries on business in India of 
issuing or granting licences for the performance in India of any works 
in which copyright subsists; 

(s) ‘ photograph” includes photo-lithograph and any work produced by any 
process analogous to photography but does not include any part of a 
cinematograph film; 

plate” includes any stereotype or other plate, stone, block, mould, 
matrix, transfer, negative or other device used or intended to be used 
for printing or reproducing copies of any work, and any matrix or other 
appliance by which recoil for the acoustic presentation of the work 
are or are intended to be made; ^ 

prescribed” means prescribed by rules made under this Act; 

(v) “radio-diffusion” includes communication to the public by any means 

of wireless diffusion whether in the form of sounds or (visual images 
or both; 

(w) “record” means any disc, tape, perforated roll or other device in which 
sounds are embodied so as to be capable of being reproduced there- 
from, other than a sound track associated with a cinematograph film; 

OBJECTS AND REASONS 

Section 2 (w). — “The definition of ‘mechanical contrivance* has been omitted and 
in its place the expression ‘record’ has been defined.” “Throughout the Bill for the words 
‘mechanical contrivance’ or ‘contrivance’ the word ‘record’ has been substituted. The 
Committee feels that in view of modem inventions the expression ‘mechanical contrivance' 
is a little out of date because nowadays sounds can be recorded without using any 
mechanical process, e.g,, by a magnetic tape. Moreover, the expression ‘record* is a 
common term which is easily understood.” — J. C. R. 

(x) “recording” means the aggregate of the sounds embodied in and capable 

of being reproduced by means of a record; 

(y) “work” means any of the following works, namely: — 

(i) a literary, dramatic, musical or artistic work; 

(ii) a cinematograph film; 

(iii) a record; 

(z) “work of joint authorship” means a work produced by the collaboration 

of two or more authors in which the contribution of one author is not 
distinct from the contribution of the. other author or authors; 

(za) “work of sculpture” includes casts and models. 

[1914— S. 2 and Sch. I, S. 35.] 

3. Meaning of publication. — For ithe purposes of this Act, "publication 
means — 

(a) in the case of a literary, dramatic, musical or artistic work,- the issue 
of copies of the work to the public in sufficient quantities; 


Ja 


ri; 
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(b) in the case ot a cinematograph Him, the sale or hire or offer for sale 

or hire of the film or copies thereof to the public; 

(c) in the case of a record, the issue of records to the public in sufficient 

quantities; 

but does not, except as otherwise expressly provided in this Act, include, — 

(i) in the case of a Uterary, dramatic or musical work, the issue of any 

records recording such work; 

(ii) in the case of a work of sculpture or an architectural work of art, the 

issue of photographs and engravings of such work. 

[1914 — Sch. I, S. 1 (3).] [Cf. S. 3 (2) and (4) of Canada Copyright Act, 
1952.] 

OBJECTS AND REASONS 


“This clause has been redrafted so as to make it clear that a work shall not bo 
deemed to be published unless sufficient number of copies thereof have been issued to 
the public. The clause in its revised form is in accordance with Art. 4 (4) of the Berne 
Convention.” — J. C. R. 

4. When work not deemed to be published or performed in public. — Except 
in relation to infringement of copyright, a work shall not be deemed to be publish- 
ed or performed in public, if published, or performed in public, without the 
licence of the owner of the copyright. 

[1914— Sch. I-S. 35 (2).] 

5. When work deemed to be first published in India. — For the purposes ol 
this Act, a work published in India shall be deemed to be fiist published in India, 
notwithstanding that it has been published simultaneously in some other country, 
unless such other country provides a shorter term of copyright for such work; and 
a work shall be deemed to be published simultaneously in India and in another 
country if the time between the publication in India and the publication in such 
other country does not exceed th^ty days or such other period as the Central 
Government may, in relation to any specified country, determine. 

[1914 — Sch. I, S. 35 (3).] [Cf. S. 3 (4) of the Canada Copyright Act, 1952.] 

OBJECTS AND REASONS 

“This clause explains when a work is deemed to be first published in India and 
when a work is deemed to be published simultaneously in this country and in some 
other country. The clause corresponds to Section 35 (3) of the U. K. Act and the only 
modification made is that the permissible interval between publication in India and 
publication in a foreign country has been extended from fourteen days to thirty days in 
accordance with the provisions of the Universal Copyright Convention, 1952, recently 
signed at Geneva to which India is a signatory." — S. O. R- 

C. Certain disputes to be decided by Copyright B-jard. — If any question 

arises,— 

vaj whetlier for the purposes of section 3, copies of any literary, dramatic, 
musical or artistic work, or records are issued to the public in suffi- 
cient quantities; or 

(b) whether for the purposes of section 5, the term of copyright for any 

^ work is shorter in any other country than that provided in respect of 

that work tmder this Act; 

it s hall be referred to the Copyright Board constituted under Section 11 whoso 
decision thereon shall be final. 

7. Nationality of author where the making of unpublished work is extend- 
ed over considerable period. — ^Where, in the case of an unpublished work, the 
making of the work is extended over a considerable period, the author of the work 

[Vol. 6.] 3 A. M. 66 
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shall, for the purposes of this Act, be deemed to be a citizen of, or domiciled in, 
that country of which he was a citizen or wherein he was domiciled during any 
substantial part of that period. 

[1914 — Sch. I, S. 35 (4).] [Cf. S- 3 (5) of Canada Copyright Act, 1952.] 

8. Domicile of corporations. — For the purposes of this Act, a body corpo- 
rate shall be deemed to be domiciled in India if it is incorporated under any law 
in force in India. 

OBJECTS AND REASONS 

‘In the opinion of the Committee the correct test for determining whether a body 
corporate is domiciled in India, is not whether it does any business in India but whether 
it is incorporated under any law in India. The clause has been revised accordingly”. — 
T.C.R. 


CHAPTER n 

COPYRIGHT OFFICE AND COPYRIGHT BOARD 

9. Copyright Office. — (1) There shall be established for the purposes of this 
Act an oflBce to be called tie Copyright Office. 

(2) The Copyright Office shall be under the immediate control of the Regis- 
trar of Copyrights who shall act under the superintendence and direction of the 
Central Government. 

(3) There shall be a seal for the Copyright Office. 

10. Registrar and Deputy Registrars of Copyrights. — (1) The Central Gov- 
ernment shall appoint a Registrar of Copyrights and may appoint one or more 
Deputy Registrars of Copyrights. 

(2) A Deputy Registrar of Copyrights shall discharge under the superinten- 
dence and direction of the Registrar of Copyrights such functions of the Regis- 
trar under this Act as the Registrar may, from time to time, assign to him; and 
any reference in this Act to the Registrar of Copyrights shall include a reference 
to a Deputy Registrar of Copyrights when so discharging any such functions. 

11. Copyright Board. — (1) As soon as may be after the commencement of 
this Act, the Central Government shall constitute a Board to be called the Copy- 
right Board which shall consist of a Chairman and not less than two nor more 
than eight other members. 

(2) The Chairman and other members of the Copyri^t Board sh^ 
office for such period and on such terms and conditions as may be prescribed. 

(3) The Chairman of the Copyright Board shall be a person who is, or has 
been, a Judge of the Supreme Court or a High Court or is qualified for appoint- 
ment as a Judge of a High Court. 

(4) The Registrar of Copyrights shall be the Secretary of the Copyright Board 
and shall perform such functions as may be prescribed. 

OBJECTS AND REASONS 

Sections 11 and 12 — “These clauses (ffiat is. Sections 11 and 12) have been exten- 
sively revised. The Committee feels that the Copyri^t Board should consist of mde^n- 
dent persons and should not contain any representatives of interested parties. In order 
to ensure the impartiality of the Copyright Board an express provision has been ^de 
that a member of the Board who is interested in any matter arising before the Board 
should not take part in the proceedings of the Board when ffiat matter 

is under consideration [Section 12 (5)]. Since the Copyright Board has im- 
portant functions to perform under the Bill, the Committee feels * 

should be permissible for Government to appoint a Judge of the Supreme Court as 
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Chairman of the Board [S. 11 (3)]. In the opinion of the Committee the functions of 
the Registrar of Copyrights should be restricted to administrative matters only. The 
Registrar of Copyrights will not, therefore, be a member of the Board but will act as 
its Secretary. [S. 11 (4)]. The Committee is of the view that the Copyright Board 
should function through various benches sitting at difFerent places in India so that 
people should have an easy access to it. The jurisdiction of the Copyright Board has 
accordingly been divided into various zones which correspond to the zones constituted 
under Section 15 of the Stales Reorganisation Act, 1956 [S. 12 (1)]." — J. C. R. 

12. Powers and procedure of Copyright Board. — (1) The Copyright Board 
shall, subject to any rules that may be made under this Act, have power to regu- 
late its own procedure, including the fixing of places and times of its sittings : 

Provided that the Copyright Board shall ordinarily hear any proceeding 
instituted before it under this Act within the zone in which, at the time of the 
institution of the proceeding, the person instituting the proceeding actually and 
voluntarily resides or carries on business or personally works for gain. 

Explanation. — In this sub-section ‘‘zone’^ means a zone specified in Section 15 
of the States Reorganisation Act, 1956. 

(2) The Copyright Board may exercise and discharge its powers and func- 
tions through Benches constituted by the Chairman of the Copyright Board from 
amongst its members, each Bench consisting of not less than three members. 

(3) If there is a difference of opinion among the members of the Copyright 
Board or any Bench thereof in respect of any matter coming before it for decision 
under this Act, the opinion of the majority shall prevail : 

Provided that where there is no such majority — 

(i) if the Chairman was one of the members who heard the matter, the 

opinion of the Chairman shall prevail; 

(ii) if the Chairman was not one of the members who heard the matters, 
the matter shall be referred to him for his opinion and that opinion 
shall prevail. 

(4) The Copyright Board may authorise any of its members to exercise any 
of the powers conferred on it by Section 74 and any order made or act done in 
exercise of those powers by the member so authorised shall be deemed to be the 
order or act, as the case may be, of the Board. 

(5) No member of the Copyright Board shall take part in any proceedings 
before the Board in respect of any matter in which he has a personal interest. 

(6) No act done or proceeding taken by the Copyright Board under this Act 
shall be questioned on the ground merely of the existence of any vacancy in, or 
defect in the constitution of, the Board. 

(7) The Copyright Board shall be deemed to be a civil Court for the pur- 
poses of Sections 480 and 482 of the Code of Criminal Procedure, 1898, and all 
proceedings before the Board shall be deemed to be judicial proceedings within 
the meaning of Sections 193 and 228 of the Indian Penal Code. 

OBJECTS AND REASONS 
See under Section 11. 


CHAPTER m 
COPYRIGHT 


13. Works in which copyright subsists.— (1) Subject to the provisions of this 
section and the other provisions of this Act, copyright shall subsist throughout 
India in the following classes of works that is to say, — 

(a) original literary, dramatic, musical and artistic works; 


SECTION 13 — SYNOPSIS 
1. Copyright In literary and dramatic 
work. 


2. Copyright regarding translation, 
adaptation abridgement etc. 
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(b) cinematograph films; and 

(c) records. 

(2) Copyright shall not subsist in any work specified in sub-section (1), other 
than a work to which the provisions of Section 40 or Section 41 apply, unless, — 

(i) in the case of a published work, the work is first published in India, or 

where the work is first published outside India, the author is at the 
date of such publication, or in a case where the author was dead at 
that date, was at the time of his death, a citizen of India; 

(ii) in the case of an unpublished work other than an architectural work of 

art, the author is at the date of the making of the work a citizen of 
India or domiciled in India; and 

(iii) in the case of an architectural work of art, the work is located in 

India. ' 

Explanation. — In the case of a work of joint authorship, the conditions con- 
ferring copyright specified in this sub-section shall be satisfied by all the authors 
of the work. 


Section 13 — Synopsis (contd.) 

3. copyright regarding designs, pictures, 

photographs, etc. 

4. Copyright regarding films. 

6. Cases where copyright does not exist. 

i. Copyright In literary and dramatic 
work. — (1) The work “original” does nol 
mean that the work must be the expres- 
sion of original or inventive thought. 
Copyright Acts are not concerned with the 
origin of ideas, but with the expression of 
thought and in the case of “literary work” 
with the expression of thought in print or 
writing. The originality which is required 
relates to the expression of the thought 
but the Act does not require that the 
expression must be in an original or 
novel form, but that the work must not 
be copied from another work — that it 
should originate from the author. AIR 1924 
PC 76 (86) « 61 Ind App 109 » 48 Bom 
308 •* AIR 1938 All 266 (268) = ILR 

(1938) All 370 (DB). (Ideas are not pro- 
tected bv copyright but by patent laws. 
Copyright protects the particular expres- 
sion of ideas.) 

(2) The originality in work relates to 
the expression of thought — Much 
depends on the skill, labour, knowledge 
and the capacity to digest and utilise £e 
raw materials contributed by others in 
imparling to the product the quality and 
the character which those materials did 
not possess and which differentiates the 
product from the materials used. AIR 

1960 Andh Pra 415 (417) = 1960 Andh 
LT 219 (DBV 

(3) It is well established that, in order 
to obtain copyright production for lite- 
rary, domestic, musical and artistic works, 
the subject dealt with need not be origi- 
nal, nor the ideas expressed be something 
novel. What is required is the expendi- 
ture of original skill or labour in execu- 
tion and not originality of thought. AIR 

1961 Mad 111 (112) = (1960) 1 Mad LJ 
53 (DB). 

(4) Neither original thought nor origi- 
nal research is essential for claiming ‘*a 


literary work” to be original under Sec- 
tion 1 of Schedule 1, and the standard of 
originality required is a very low one, and 
had been complied with in the case of 
a plan which was not a mere copy of 
another plan but involved some little 
originalitv however little it may be. ILR 
(1956) Mad 1347 (1354) (DB). 

(5) Though letters may approach the 
character of a literary work, every pri- 
vate letter cannot be described as a lite- 
rary work. (1813) 35 ER 225 (229). 

(6) The author of a book the subject- 
matter of which is arranged in a new 
way totally different from the earlier 
works on the subject can get a copyright 
in the work. AIR 1921 All 95 (96) = 43 
All 412 (DB). 

(7) Registrar of London Coal Market 
publishing statistics of coal imports in 
annual sheets priced at ^ 335 per annum 
— Lord of the Treasury publishing 
mineral statistics priced at 2s. 6d. includ- 
ing and acknowledging the registrar's 
statistics — Registrar, held, was entitled 
to an injunction. (1867) 3 Eq 718 (724). 

(8) Diary called “The Birthday Scrip- 
ture Text Book" interleaved with blank 
space against each day with & text of 
scripture appended and designed to 
record birthday's of friends — • Subse- 
quent publication of work called “The 
Children's Birthday Text Book,” can be 
restrained. (1872) 14 Eq 431 (433). 

(9) While there may be no copyright 
in news, the particular form of language 
in which information is conveyed is the 
subiect of copyright. (1892) 3 Ch 489 
(495). 

(10) University lectures taken down 
and published by student. Professor can 
restrain publication. (1888) 57 LJ PC 
2 ( 8 ). 

(11) Question papers set at examin^ 

lion are original literary works though 
paper-setter may have copied questions 
from text books. AIR 1966 Pat 33 (35, 

36) = 1966 Cri LJ 54 = 1965 BLJR 719. 
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(3) Copyright shall not subsist — 

(a) in any cinematograph film if a substantial part of the film is an infringe- 

ment of the copyright in any other work; 

(b) in any record made in respect of a literary, dramatic or musical work, 
if in making the recoiri, copyright in such work has been infringed. 

(4) The copyright in a cinematograph film or a record shall not affect the 
separate copyright in any work in respect of which or a substantial part of which, 
the film, or as the case may be, the record is made. 

(5) In the case of an architectural work of art, copyright shall subsist only 
in the artistic character and design and shall not extend to processes or methods 
of construction. 

[1914— Sch. I, S. 1 (1).] [Cf, Ss. 1 (1). 2 and 3 of Copyright Act, 1956 (U.K.).] 

OBJECTS AND REASONS 


"This clause (that is, S. 13) roughly corresponds to Section 1 (1) of the U. K. Act 
and describes the works in which copyright shall subsist. It provides that separate 
copyright shall subsist in a cinematograph film as distinct from its various component 
parts. Sub-clause (2) (i) gives effect to the recommendation made in Art. 2 of the 
Universal Copyright Convention, 1952 which provides that the works of nationals and 
residents of a convention country wherever published should have protection of copy- 
right. Sub-clause (4) makes it clear that the copyright in a cinematograph film shall 
not affect the separate copyright in each of its various component parts.” — J. C. R. 


Section 13 — Note 1 (contd.) 

((1916) 2 Ch. D 601 and AIR 1924 PC 76, 
Foil.) *• AIR 1967 All 91 (93) “ 1966 

AH LJ 550. ^ 

(12) Printed music is to be considered 
as a book. (1835) 160 ER 117 (122). 

(13) A copyright can subsist even in 
case of law book, dictionary, gazetteer 
grammar, map, etc., as their compilation 
also involves brain, skill and labour. 
AIR 1955 Mad 391 (393). 

(14) Even small amount of originality 
will be protected by law as in the case of 
law books etc. AIR 1955 Mad 391 (393). 

(15) Copyright is. no doubt, the sole 
rieht to produce or reproduce a work 
which is capable of being the subject of 
copyright protection, or any substaiitial 
part thereof, in any material form what- 
soever. But the right to reproduce is 
enough to sustain copyright. Actual re- 
production is not necessary, much less 
profits by reproducing the plan. Even 
unoublished works have copyright. ILK 
(1956) Mad 1347 (1355) (DB). 

(16) Reporter of a speech delivered in 
public is the author of his own report. 
1900 App Gas 539 (551). 

(17) Whether a right of survivorship 
would or would not apply to a copy- 
right in books published by one copar- 
cener, the right can be inherited by the 
heirs of the author who owned the copy- 
right. AIR 1921 All 95 (96) = 43 AH 412 
(412) (DB). 

(18) The term "author" applies also 
to a foreigner residing in the United 
Kingdom. (1868) 3 HL 100 (115). 

2. Copyright regarding translation, 
adaptation, abridgement etc. — (1) The 


compiler of a work in which absolute 
originality is of necessity excluded is en- 
titled to make use of preceding works 
upon the subject and where he bestows 
such mental labour upon what he has 
taken and subjects it to such revision 
and correction as to produce an original 
result he will not be committing a piracy. 
AIR 1938 All 266 (268, 269)= ILR (1938) 
All 370 (DB). 

(2) To constitute a true and equitable 
abridgement, the entire work must be 
preserved in its precise import and exact 
meaning and then the act of abridgement 
is an exertion of the individuality em- 
ploved in moulding and transfusing a 
large work into a small compass, thus 
rendering it less expensive and more 
convenient both to the time and use of 
the reader. Independent labour must be 
apparent and the reduction of the size 
and work by copying some of its parts 
and omitting others confers no title to 
authorship, and the result will not be 
an abridgement entitled to protection. To 
abridge in the legal sense of the word is 
to preserve the substance, the essence of 
the work in language suited to such a 
purpose, language substantially different 
from that of the original. To make such 
an abridgement requires the exercise of 
mind and labour, skill and judgment 
brought into play and the result is not 
merely copying. To constitute a proper 
abridgment the arrangement of the book 
abridged must be preserved, the Ideas 
must also be taken and expressed in 
language not copied but condensed. The 
mere process of selecting passages from 
works readily accessible to the public is 
not. but difficulty in obtaining access to 
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Section 13 — Note 2 (contd.) 

the original or skill manifested in mak- 
ing or arranging the selection is sufficient 
to give the character of an “original 
literary work” to the selection. AIR 1924 
PC 75 (79, 80) = 48 Bom 308 = 51 Ind 
App 109 ** AIR 1921 Bom 463 (479) 

(DB). 

(3) Though copyright might not in- 
clude exclusive right of translation, 
author of book who made translation of 
it is entitled to copyright in it as if it 
were original work. AIR 1915 All 331 
(331) = 16 Cri LJ 656. 

(4) Copyright subsists in a translation. 
There is no copyright in specifications of 
patents. (1814) 35 ER 408 (408). 

(5) There is no copyright in book con- 
sisting of extracts from a larger work 
linked together by connecting words, but 
there may be copyright in notes to such 
extracts. (1923) 93 LJPC 113 (121). 

(6) Copyright subsists in new correc- 
tions and addition made to an old work. 
(1801) 102 ER 138 (139). 

(7) Old traditional poem renovated — 
Result is original literary work. AIR 1938 
Cal 594 (595). 

3. Copyright as regards, designs, pictu- 
res, photographs, etc. — (1) There can be 
a separate copyright in a building as dis- 
tinct from a copyright in the place on 
which the building is based and it vests 
in the architects. (1941) 3 All ER 144 
(147, 148). 

(2) The fact that the structure or con- 
struction as per a plan has not been 
actually erected and that the plaintifTs 
will not be able to erect it, as their ten- 
der has been rejected, will be no reason 
for rejecting their claim to copyright in 
the plan as an original literary work. 
Copyright may exist in the designer or 
inyentor of a plan, though he may not 
himself be able to execute it, ILR (1956) 
Mad 1347 (1355) (DB). 

(3) A building in three dimensions 
based on a plan in two dimensions and 
amounting only to an original literary 
work will not amount to an infringement 
of copyright and cannot be the subject- 
matter of a suit for injunction. The 
copyright protection afforded to a plan, 
as original literary work will not extend 
to processes or methods of construction. 
A plan as an original literary work 
should be looked at and compared with 
another plan, like that in two dimen- 
sions, just a.s a building should be com- 
pared with a building for infringement of 
the character or design of an architec- 
tural work of art. ILR (1956) Mad 1347 
(1356, 1357) (DB). 

(4) East India calendar published by 
A — B copying the work and selling at 
a lesser price — Copyright is infringed, 
though there can be no copyright in 
works of this nature generally. (1806) 33 
ER 103 (106). 


(5) Person employing another to com- 
pile a book of designs has himself the 
copyright in the work. Copyright may 
subsist in an advertising catalogue. (1875) 
19 Eq 623 (626). 

(6) Illustrated catalogue for advertise- 
ment and not for sale and without letter 
press is a book and subject-matter of 
copyright. (1882) 21 Ch D 369 (379). 

(7) Publisher of trade advertisements 
classified under different headings has 
copyright in such headings though not in 
the advertisements themselves, (1893) 1 
Ch 218 (225). 

(8) Proprietors of photographic firm 

sending an employee to take a photo- 
graph — The proprietors are not the 
“authors” of the photograph. (1883) 11 

QBD 627 (633). 

(9) Person controlling the operation 
of taking a photograph is the “author" 
of it and not the person who does 
mechanical acts under his control. (1895) 
2 Ch 531 (535). 

(10) The copyright of ordinary photo- 
graphs of an actress as a stationary 
figure taken by a film company for its 
own purpose and with its own apparatus 
belongs to that company. AIR 1939 Rang 
266 (270) = 1939 Rang LR 121. 

(11) Copyright subsists in a photo- 
graph taken from a picture. (1869) 4 QB 
715 (723). 

(12) Design registered as “The Christo- 
graph — The Christian’s Puzzle — Suit- 
able for all sects and denominations” — 
Design consisting of envelope containing 
cardboard piece casting a shadow of a 
well-known picture when held up — 
Design is not a literary work. (1883) 52 
LJ Ch 107 (108). 

(3) Picture produced in a new way by 
combination of parts of two other pic- 
tures is an original artistic work. AIR 
1961 Mad 114 (119) = (1962) 1 Mad LJ 
258 (DB). 

(14) It is original skill or labour io 
execution, and not originality of thought 
which is required. Where the plaintiff by 
expending his labour and skill produced 
a portrait of Mahatma Gandhi by a 
combination of parts of two other photo, 
graphs of Mahatma Gandhi in a new 
way so as lo produce a different result: 

Held, that the plaintiff was entitled to 
a copyright in the picture prepared by 
him. AIR 1961 Mad 114 (117, 118, 119) 

= (1962) 1 Mad LJ 258 (DB). 

(15) Copyright subsists in every artis- 
tic work. Artistic work would comprise 
paintings, sculpture, drawings, engravings 
and photographs and works of archi- 
tecture etc. AIR 1961 Mad 114 (118) = 
(1962) 1 Mad LJ 258 (DB). 

4. Copyright regarding fllm.-y- (1) Film 
being a substantial reproduction of the 
drama ‘Pijoh phookan* the owners of 
the film can have no copyright in tiw 
same. AIR 1967 Assam 70 (72) = ILR 
(1966) 18 Assam 272 (DB). 
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14, Meaning of copyright. — (1) For the purposes of this Act, “copyright" 
means the exclusive right, by virtue of, and subject to the provisions of, this 
Act, — 

(a) in the case of a literary, dramatic or musical work, to do and authorise 

the doing of any of the following acts, namely : 

^ (i) to reproduce the work in any material form; 

(ii) to publish the work; 

(iii) to perform the work in public; 

(iv) to produce, reproduce, perform or publish any translation of the 
work; 

(v) to make any cinematograph film or a record in respect of the 
work; 

(vi) to communicate the work by radio-diflfusion or to communicate to 
the public by a loud-speaker or any other similar instrument the 
radio diffusion of the work; 

(vii) to make any adaptation of the work; 

(viii) to do in relation to a translation or an adaptation of the work ^y 
of the acts specified in relation to the work in clauses (i) to (vi); 


Section 13 — Note 4 (contd.) 

(2) A person who has an exclusive 
riftht to exhibit a talkie film in a parti- 
cular lani;uaf*e is not entitled to any 
riehts in respect of the movie. (1966) 1 
Andh Pra WR 473 « ILR (1907) Andh 
Pra 1385. 


(3) The copyright in a talkie film is 
something independent of the copyright 
in any work or substantial part of the 
work in respect of which the film is 
made. (1966) 1 Andh WR 473 = ILR 
(1967) Andh Pra 1385. 


6. Cases where copyright does not 
exist. — (1) Generally a title of a com- 
position by itself cannot be the suhiect 
matter of the copyright though m certain 
cases it may be so extensive and impor- 
tant as to require protection asamst be- 
ing copied. AIR 1940 PC 66 (68). 

(2) P originating name of a play, and 
of leading characters and supplying some 
lines in the dialogue — T. H and V wnt- 
ing music and lyrics: Held, that Ps con- 
tribution could not be the subject-matter 
of convricht and he could not be called 
as III of Ihe joint authors. (1921) 1 Ch 
503 (511). 


(3) Drawing representing a hand hold- 
ing a pencil and making a cross within 
a square is not an artistic work and 
there can be no copyright in it. (1890) 
25 QBD 99 (104). 

(4) Title of a novel — No originality 

or invention displayed in the title — 
There can be no copyright. (1881) 50 

LJ Ch 809 (814). 

(5) Reporter of law reports has no 
copyright in respect of reports of judg- 
ments but has the protection of law in 
selecting and reporting cases which he 
obtains by expenditure of time, labour 
and money. AIR 1916 Cal 112 (112). 


(6) A subsequent compiler of a direc- 
tory or a guide book cannot adopt infer, 
mation contained in previous works on 
the same subject, and must work out the 
information by original enquiry. (1866) 1 
Eq 697 (701, 702). 

(7) A agreeing with B that B should 

adopt a foreign play, A to have the right 
of representing it on stage in London 
and B in provinces: — Held, A by em* 
ploying B did not become owner of 
copyright in the adaptation. (18-*^) 25 

LJCP 127 (131). 

Section 14 — Note 1 
Cases under the old Act. 

(1) An author of an original work has 
the sole right to produce, reproduce, per- 
form or publish any translation of the 
work* Any unauthorised translation is an 
infringement of the copyright of the 
author. (1951) 55 Cal WN 713 (715) •• 
(1968) 1 Andh Pra WR 323 =* (1968) 2 
Andh LT 71 *• AIR 1967 Ker 234 (235) 
= 1967 Cri LJ 1517 (2) = 1967 Ker LT 
1110 . 

(2) Copyright can be claimed In a 
work, which is a piracy of another copy- 
right work, provided that the piracy is not 
a mere slavish copy or, possibly obtained 
by fraud. The fact that the plaintiff's 
work was the infringement of a copy- 
right in an earlier work should not. in 
principle, affect the right to copyright, so 
long as the infringer has done indepen- 
dent work. (1951) 55 Cal WN 713 (715). 

(3) Even before the Copyright Act of 
1911, the owner of a copyright had the 
exclusive right to representation and per- 
formance of his work and not only to 
the printing and publication thereof. AIR 
1934 Cal 671 (672). 

(4) An author of a law commentai^ 
cannot claim that once he quoted in^ his 
book a passage either from a decided 
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(b) in the case of an artistic work, to do or authorise the doing of any of 
the following acts, namely : — 

(i) to reproduce the work in any material form; 

(ii) to publish the work; 

(iii) to include the work in any cinematograph film; 

(iv) to make any adaptation of the work; 

(v) to do in relation to an adaptation of the work any of the acts 

specified in relation to the work in clauses (i) to (iii). 

(c) in the case of a cinematograph film, to do or authorise the doing of 

any of the following acts, namely : — 

(i) to make a copy of the film; 

(ii) to cause the film, in so far as it consists of visual images, to be 

seen in public and, in so far as it consists of sounds to be heard 
in public; 

(iii) to make any record embodying the recording in any part of the 

sound track associated with the film by utilising such sound 
track; 

(iv) to communicate the film by radio-diffusion; 

(d) in the case of a record, to do or authorise the doing of any of the 
following acts by utilising the record, namely : — 

(i) to make any other record embodying the same recording; 

(ii) to cause the recording embodied in the record to be heard in 

public; 

(lii) to communicate the recording embodied in the record by radio- 
diffusion. 


Section 14 — Note 1 (contd.) 
case or a standard work then no one 
else has any right again to quote that 
passage. Otherwise the defence of "com- 
mon source" can never be available to 
any one- AIR 1954 All 570 (573) = ILR 
(1954) 1 All 289. 

(5) Economic value is irrelevant when 
considering copyright. ILR (1956) Mad 
1347 (1355) (DB). 

(6) It is not only quantity of the mat- 
ter alleged to have been copied but the 
value of that portion that has to be 
looked to. (1838) 40 ER 1110 (1110). 

(7) As regards the position of broad- 
casters, so far as infringement of copy- 
right is concerned, it is sufficient for 
them^^ to show that they have "autho- 
rised” the performance in public of the 
works; and this will generally be esta- 
blished by proving that listeners with 
a licence were entitled to tunc in their 
receivers and thus to perform the musi- 
cal works in question in public as well 
as in private. AIR 1940 PC 111 (113). 

(8) Cinema company engaging film 
actress placing order for advertisement 
with Cinema Journal — Publisher of 
Journal using advertisement by reproduc- 
ing her photograph taken by another 
company for their use — The proprietor 
of the first company knowing or having 
reason to suspect that the publisher will 
so use the photograph in infringement 
of copyright — There is authorisation of 


the infringement by him, AIR 1939 Rang 
266 (271. 272) = 1939 Rang LR 121. 

(9) The copyright exists from the 

moment the work is made. (1887) 10 

QBD 629 (636). 

(10) Words 'material form' — Word.s 
are used only to emphasize that repro 
duction of artistic work should take 
tangible form, viz., marble or bronze or 
similar substance in three dimensions 
when artistic work is sculpture. AIR 1967 
Mad 381 (387) = ILR (1964) 2 Mad 666 
(DB). 

(11) Reproduction of substantial parts 
in picture not by way of appropriation 
but mathematically exact in regard lo 
certain important measurements Is clue 
to mode of reproduction adopted. AIR 
1967 Mad 381 (389) (DB) = ILR (1964) 
2 Mad 666 (DB). 

(12) No prior work incorporating fono 
of deity shown to exist before date of 

. artist’s painting — Held on facts that 
mode of drawing picture with substantial 
details constituted essential elements of 
originality and application of skill and 
labour in its execution and they consti- 
tuted elements of copyright — Civil Suit 
No. 84 of 1958 (Mad), Affirmed. AIR 
1967 Mad 381 (388) = ILR (1964) 2 Mad 
666 (DB). 

(13) Reproduction has the same sen.se 
as expression 'colourable imitation’. AIR 
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(2) Any reference in sub<section (1) to the doing of any act in relation to a 
work or a translation or an adaptation thereof shall include a reference to the 
doing of that act in relation to a substantial part thereof. 

[1914— Sch. I, S. 1 (2).] [Cf. S. 1 of Copyright Act, 1956 (U. K.); S. 3 (1) 
of Canada Copyright Act, 1952 and S. 3 of Copyright Act, 1913 (1913, No. 4) 
(New Zealand).] 


15. Special provision regarding copyright in designs registered or capable 
of being registered under the Indian Patents and Designs Act, 1911. — (1) Copy- 
right shall not subsist under this Act in any design which is registered under the 
Indian Patents and Designs Act, 1911. 

(2) Copyright in any design, which is capable of being registered under the 
Indian Patents and Designs Act, 1911, but which has not been so registered, shall 
cease as soon as any article to which the design has been applied has been re- 
produced more than fifty times by an industrial process by the owner of the copy- 
right or, with his licence, by any other person. 

[1914 — Sch. I, S. 22: Compare: the British Copyright Report, 1952, para- 
graph 241; S. 30 of the Copyright Act, 1913 (1914, No. 4) (New Zealand).] 


16. No copyright except as provided in this Act. — No person shall be entitl- 
ed to copyright or any similar right in any work, whether published or unpublish- 
ed, otherwise than under and in accordance with the provisions of this Act or of 


Section 14 — Note 1 (contd.) 

1967 Mad 381 (387, .388) = ILR (1964) 2 
Mad 666 (DB). 

(14) Exact production or copy is not 

necessary for purpose of infringement of 
copyright. AIR 1967 Mad 381 (389) - 

ILR (1964) 2 Mad C66 (DB). 

(15) Copyright means the exclusive 
right, in the case of a literary work, to 
do and authorise the doing of, inter alia 
any of the following. 

(i) to reproduce the work in any mate- 

rial form 

(ii) to publish any translation of the 
work 

(iii) to make any adaptation of thf* 
work. (1966) 70 Cal WN 1130. 

(16) So far as original literary work 
is concerned, ideas and opinions are nol 
the subiect matter of copyright, but only 
the form, or the expression of such ideas 
or opinions. AIR 1964 Mad 331 (332) = 
(1964) 1 Mad LJ 431 (DB) ** AIR 1967 
Mad 381 (388) » ILR (1964) 2 Mad 666 
(DB). 

(17) Section 14 has not provided for 
the making of a copy of movie portion 
of a talkie film as included in the copy 
right of a talkie film. (1966) 1 Andh WP 
473 = ILR (1947) Andh Pra 1385 

(18) Copyright in the case of a movie 
means the exclusive right to make or 
authorise making the copy of the movie 
and to cause the movie to be seen in 
public. (1966) 1 Andh WR 473 = II.B 
(1067) Andh Pra 1385. 

(19) In the case of a (alkie the copy- 
‘ right means the exclusive right to make 

or authorise the making of a copy of 


(he talkie film, and (o cause i( to be seen 
or heard in public. (1966) 1 Andh WK 
473 = ILR (1967) Andh Pra 1.385 •* 
1969 BLJR 12 (DB). 

(20) Copyright means the exclusive 
right to do certain things which arc 
specified in this section. 1969 BLJR 12 
(DB). 

(21) Copyright is nol confined to a 
literary repetition, but includes various 
modes in which the matter of any publi- 
cation may be adopted, imitated or trans- 
ferred with, more or less colourable al- 
teration. 1969 BLJR 12 (DR) 

(22) Student's Guide to novel pres- 
cribed for B. A. degree — No copyright in 
title — Words enclosed in bracket as 
sub-title sufTicient to indicate the Guide or 
a book different from the novel — No 
infringement of copyright in title. AIR 
1964 Mad 331 (.3.33) « (1964) 1 Mad LJ 
431 (DB). 

Section 16 — Note 1 

(1) The provisions of the Copyright 
Act must be interpreted as the provisions 
of the Act made by a Sovereign Legisla- 
ture of this land. If historically some 
roots of this legislation are formed in 
English Statutes, they may be read and 
the judgments may be cited as aid to 
thinking. However, the interpretation 
of this statute must primarily be based 
upon the object of this legislation and 
the language used. AIR 1969 Bom 302 
(308) = 1969 Cri LJ 1109 = 71 Bom LR 
409. 

(2) A copy would seem to include any 
material thing, by means of which the 
essential features of the work, or the 
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any other law for the time being in force, but nothing in this section shall be 
construed as abrogating any right or jurisdiction to restrain a breach of trust or 
confidence. 

[1914— Sch. I, S. 31.] [Cf. S. 4 of Copyright Act, 1913 (1913, No. 4) (New 
Zealand).] 


CHAPTER IV 


OWNERSHIP OF COPYRIGHT AND THE RIGHTS OF THE OWNER 

17. First owner of copyright. — Subject to the provisions of this Act, the 
author of a work shall be the first owner of the copyright therein : 

Provided that — 

(a) in the case of a literary, dramatic or artistic, work made by the author 

in the course of his employment by the proprietor of a newspaper, 
magazine or similar periodical under a contract of service or appren- 
ticeship, for the piupose of publication in a newspaper, magazine or 
similar periodical, the said proprietor shall, in the absence of any 
agreement to the contrary, be the first owner of the copyright in the 
work in so far as the copyright relates to the publication of the work 
in any newspaper, magazine or similar periodical, or to the reproduc- 
tion of the work for the puipose of its being so published, but in all 
other respects the author shall be the first owner of the copyright in 
the work; 

(b) subject to the provisions of clause (a), in the case of a photograph 
taken, or a painting or portrait drawn, or an engraving or a cinemato- 
graph film made, for valuable consideration at the instance of any 
person, such person shall, in the absence of any agreement to Rie 
contrary, be the first owner of the copyright therein; 

(c) in the case of a work made in the course of the authoFs employment 

under a contract of service or apprenticeship, to which clause (a) or 
clause (b) does not apply, the employer shall, in the absence of any 
agreement to the contrary, be the first owner of the copyright there- 
in; 


Section 16 — Note 1 fcontd.) 

ideas, or information in the work may 
be communicated. It is a copy, if the 
work is a reproduction of the funda- 
mental idea of the original so far as 
possible in the material in which the 
copyist works. 1969 BLJR 12 (DB) 

Section 17 — Note 1 

(1) Husband can restrain photographer 
from exhibiting the photograph of his 
wife and children in public. The infer- 
ence being that wife acts as agent of her 
husband in having herself and children 
photographed. (1901) 18 TLR 126 (126). 

(2) The arrangement whereby a publi- 
sher agrees to pay author for writing a 
story on the lines of a synopsis approved 
bv them is eauivalent to employment. 
(1906) 2 Ch 550 (561). 

(3) Proprietor of trade directory 
getting headings of classified advertise- 
ments prepared by some persons on pay 
ment — Copyright rests in the proprietor. 
(1893) 1 Ch 218 (225). 


(4) Author and designer of a drama 
who employ a person on payment to 
compose music for the drama retain the 
right over the music so composed. (1850> 
29 LJ CP 20 (24. 25). 

(5) Proprietor of encyclopaedia em- 
ploying and paying a person to ^ write 
articles for the same has the copyright of 
the articles in absence of special circum- 
stances, and where the employment and 
the payment arc the only material facts* 
1904 App Cas 17 (21. 22). 

(6) The publisher of an encyclopaedia 
cannot issue an article written for an 
encyclopaedia and paid for accordingly, 
as a separate work. (1848) 17 LJ Cb 
210 (214). 

(7) Where the employment is in terms 
that the copyright sh^l belong to the 
proprietor of the journal in which the 
work is published as an article the pro- 
prietor cannot publish the same separata 
ly, except as part of the journal to which 
the article was contributed. (1860) 70 
ER 766 (767). 
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(d) in the case of a Government work. Government shall, in the absence 

of any agreement to the contrary, be the first owner of the copyright 
therein; 

(e) in the case of a work to which the provisions of Section 41 apply, the 

international organisation concerned shall be the first owner of the 
copyright therein. 

[1914 — Sch. I,S. 5.] [Cf. S. 4 of Copyright Act, 1956 (U. K.); S. 12 of Canada 
Copyright Act, 1952; S. 8 (1) of Copyright Act 1913 (1913, No. 4) (New Zealand).] 

OBJECTS AND REASONS 


“... Under clause (a) copyright in a literar>', dramatic or artistic work made by an 
author in the course of his employment by the proprietor of a newspaper, magazine or 
similar periodical under a contract of service or apprenticeship will be .split into two 
parts. So far as such copyright relates to the publication of the work in any newspaper, 
magazine or similar periodical or to the reproduction of the work for the purpose of 
its being so published, it will vest in the proprietor of the newspaper, magazine or 
periodical. In all other respects the copyright will vest in the author. Clause (b) .... 
relates to commissioned work. In the opinion of the Committee it is only in the case 
of a photograph, painting portrait, engraving or cinematograph film that the copyright 
should vest in the person who commis.sions the work .... — J. C. R. 


18. Assignment of copyright. — (1) The owner of the copyright in an e,\ist- 
ing work or the prospective owner of the copyright in a future work may assi^ 
to any person the copyright either wholly or partially and either generally or sub- 


section 17 — Note 1 (contd.) 

(8) Articles secured for and published 
in a journal do not become the copy- 
right of the publishers of the journal 
when the authors of such articles have 
not been paid for. (1846) 16 LJ Ch 140 
(144). 


(9) Actual payment to the author of an 
article is a necessary condition to entitle 
a publisher to a copyright. (1851) 20 LJ 
Ch 553 (555). 

(10) Author of a work shall be the 
first owner of the copyright therein. 
AIR 1967 Ker 234 (235) *= 1967 Cn LJ 
1517 (2) = 1967 Ker LT 1110. 


(11) The question papers are not Gov- 
ernment work’ as defined in Section 2 
(k) and hence proviso (d) to Section 17 
does not confer ownership of the copy- 
right in such papers on the Board or on 
the Government and the copyright be- 
longs to the paper-setters in the absence 
of assignment under Section 18 or a 
contract giving up the claim 
right. AIR 1967 All 91 (93) = 1966 All 

LJ 550. 


(12) Section 5 (b) of the 1911 Act con- 
templates (1) an author in ihe employ- 
ment of the claimant under contact of 
service, (2) the compilation of the work 
having been made in the course of such 
employment of the author by the clai- 
mant; (3) and there shall have been no 
agreement to the contrary. The claimant 
could be first owner of 
when these conditions are 
1 Andh Pra WR 323 = ^ 

JT 71 •• AIR 1967 Assam 70 = ILR 
(1966) 18 Assam 272 (DB). 


(13) Even when a literary work is 
revised and rewritten, the copyright in 
respect of such revised work vests ordi- 
narily in the author thereof, that is. in 
the person who has done the work of 
revising and rewriting. 1968 Ker LJ 440 
» (1969) 1 Lab LJ 323. 

(14) The mere circumstance that the 
author had been engaged by the publi- 
sher to write the book for a fixed re- 
muneration does not warrant any legal 
presumption that the intention of the 
parties wa.s that the copyright should 
belong to the publisher. 1968 Ker LJ 440 

(1969) 1 Lab LJ 323. 

(15) Question papers set by paper- 
setters appointed under Bihar School 
Examination Board Act (7 of 1952) — 
Paper setters are first owners of copy- 
rights in question papers. AIR 1966 Pat 
.33 (.36. 37) = 1966 Cri LJ 54 = 1965 
BLJR 719. 

(16) Contract of producing for price 
enamelled colour individual photograph 
on copper plate — It is contract of sale 
and not one of work and labour — Sale 
is liable to tax — Fact that copyright in 
photograph remained with customer can 
have no bearing in determining liabi- 
lity of tax on such sale. (1965) 16 STC 
1021 (Guj) (DB). 

Section 18 — Note 1 

(1) Copyright of work not in existence 
but to be written can be assigned by an 
agreement. (1906) 75 LJ Ch 732 (738). 

(2) There cannot be a transfer or 
assignment of copyright in a non-exist- 
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ject to limitations and either for the whole term of the copyright or any part 
thereof : 

Provided that in the case of the assignment of copyright in any future work, 
the assignment shall take effect only when the work comes into existence. 

(2) Where the assignee of a copyright becomes entitled to any right com- 
prised in the copyright, the assignee as respects the rights so assigned, and the 
assignor as respects the rights not assigned, shall be treated for the purposes of 
this Act as the owner of copyright and the provisions of this Act shall have effect 
accordingly. 

(3) In this section, the expression “assignee” as respects the assignment of 
the copyright in any future work includes the legal representatives of the assignee, 
if the assignee dies before the work comes into existence. 

[1914 Sch. I, S. 5 (2) and (3).] [Cf. S. 8 (2) of Copyright Act, 1913 (1913, 
No. 4) (New Zealand); S. 36 (1). (2) and (3) of Copyright Act. 1956 (U.K.).] 

19. Mode of assignment. — No assignment of the copyright in any work 
shall be valid unless it is in writing signed by the assignor or by his duly autho- 


rised agent. 

[1914 — Sch. I, S. 5 (2).] 


Section 18 — Note 1 (contd.) 

Ing work. A document transferring copy- 
right of a future work does not have an 
cllect cf transferring such copyright. AIR 
1939 Lah 433 (435). 

(3) An instrument which is merely an 
acknowledgment on the part of the 
author that he has received the consi- 
deration for the copyright and agreed to 
deliver a regular assignment when called 
upon to do so does not operate as an 
actual present assignment. It is a mere 
agreement to assign- (1838) 59 ER 316 
(317, 318). 

(4) Where a copyright of songs has 
been sold the fact that the author had 
reserved a condition to revise and re- 
write those songs before publishing 
would not vitiate such a sale otherwise 
complete on the author's failure to so 
revise before publication. AIR 1920 Mad 
520 (.531) (DB). 

(5) On a proprietor of a work be- 
coming bankrupt its copyright will pass 
to the trustees in bankruptcy without 
assignment in writing. (1826) 38 ER 380 
(383). 

(6) An agreement between author and 
a publisher whereby the author grants 
sole and exclusive license to print, pub- 
lish and sell his work however reserving 
to him copyright of such volume and 
other rights, amounts to publishing agree- 
ment and not assignment of copyright. 
AIR 1938 Lah 173 (175) = ILR (1938) 
Lah 84 (DB). 

(7) Sale of first edition of book 
amounts to assignment of interest in 
copyright until the last copy is sold. AIR 
1935 Cal 508 (508, 509) = 62 Cal 1057. 

(8) The vendor of a copyright can 
continue to sell the copies remaining in 
his possession after disposing of the 
copvrighl unless there is a stipulation to 


the contrary in the conditions of the sale. 
(1869) 7 Eq 418 (420). 

(9) The term “partial" can be deemed 
to include an assignment for a period of 
time us well as an assignment of one 
particular aspect of the copyright on ^ 
assignment for a particular territorial 
area. Agreement stating that it will termi- 
nate on publisher’s notifying author, at 
the end of five years from the date of 
issue of work or at any time thereafter, 
that demand for It has ceased. Author 
cannot unilaterally terminate the assign- 
ment. AIR 1953 Puni 279 (282) (DB). 

(10) The real meaning of an agreement 
rather than the particular choice of 
words of the parties has to be looked 
into in determining whether there is only 
a license to print, publish and sell copies 
or there is a partial assignment of copy- 
right. AIR 1953 Puni 279 (282) (DB). 

(11) Acceptance of remuneration by 

author or sending manuscript to publi- 
sher does not constitute assignment of 
copyright. 1968 Ker LJ 440 = (1969) 1 

Lab LJ 323. 

(12) Under Section 18 there can bc^ an 
assignment of copyright but the assign- 
ment under Section 19 of the Act has to 

be in writing signed by the ****5^^** o-E 
bv the duly authorised agent. AIR 190‘ 
Assam 70 (72) = ILR (1966) 18 Ass^ 
272 (DB) *♦ (1968) 1 Andh WR 323 

= (1968) 2 Andh LT 71. 

(13) In the absence of contract giving 
up claim for copyright, or assignment 
under Section 18, copyright for examm^ 
tion papers belongs to paper-setters. Alti 
1967 All 91 (93) = 1966 All LJ 550. 

Section 19 — Note 1 

(1) An assignment of copyright, ff n^ 
in writing, is not valid. (1876) 4 Ch D 
419 (420). 
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20. Transmission of copyright in manuscript by testamentary disposition. — 
Where under a bequest a person is entitled to the manuscript of a literary, 
dramatic or musical work, or to an artistic work, and the work was not published 
before the death of the testator, the bequest shall, unless the contrary intention 
is indicated in the testators will Or any codicil thereto, be construed as including 
the copyright in the work in so far as the testator was the owner of the copyright 
immediately before his death. 

* ’ Explanation. — In this section, the expression “manuscript" means the original 
document embodying the work, whether written by hand or not. 

[Cf: S. 38 of the Copyright Act, 1956 (U. K.)]. 

OBJECTS AND REASONS 

“This is a new clause (S. 20) which provides for a contingency where the manu- 
script of a work is bequeathed under a %vill without the testator making any express 
provision in respect of the copyright in the manuscript. The clause provides that In 
such circumstances the copyright in the manuscript will pass along with the manuscript, 
unless the testator has made a contrary provision in the will." — J. C. R. 

21. Right of author to relinquish copyright. — (1) The author of a work may 
relinquish all or any of the rights comprised in the copyright in the work by 
giving notice in the prescribed form to the Registrar of Copyrights and thereupon 
such rights shall, subject to the provisions of sub-section (3), cease to exist from 

the date of the notice. 

(2) On receipt of a notice under sub-section (1), the Registrar of Copyrights 
shall cause it to be published in the Official Gazette and in such other manner 

as he may deem fit. 

(3) The relinquishment of all or any of the rights comprised in the copyright 
in a work shall not affect any rights subsisting in favour of any person on the 
date of the notice referred to in sub-section (1). 


CHAPTER V 
TERM OF COPYRIGHT 


22 Term of copyright in published literary, dramatic, musical and artisdc 
works.— Except as otherwise hereinafter provided, copyright shall subsist in any 
literary dramatic, musical or artistic work (other than a photograph) published 


Section 10 — Note 1 (contd.) 

(2) Copyright is moveable properly and 
can be assigned by unregistered deed 
even in India. Transfer of Prope/ty Act, 
Section 64 does not apply- AIR 1939 All 
305 (308) = ILR (1939) All 276 (DB). 


(3) Oral agreement conferring exclusive 
right to publish a work in England 
amounts only to a license and does not 
operate to assign copyright. (1814) 171 

ER 3 (3, 4). 


(4) Mere acquiescence does not prove 
assignment of copyright which must be 
according to the mode prescribed by 
statute. (1818) 171 ER 679 (680). 

(5) Under the Act, assignment shall be 
In writing signed by the owner of the 
right in respect of which the assignment 


is made or by his duly authorised agent. 
1968 Ker LJ 440 » (1969) 1 Lah LJ 323 
•• AIR 1966 Mad 176 (176) = 1966 Cri 
LJ 653 = (1965) 2 Mad LJ 377. 

(6) No assignment of copyright shall 
be valid unless it is in writing signed by 
the owner of the right in respect of which 
the assignment or grant is made. (1968) 
1 Andh Pra WR 323 = (1968) 2 Andh 
LT 71. 

(7) A copyright cannot be acquired by 
oral agreement. (1968) 1 Andh Pra WR 
323 “ (1968) 2 Andh LT 71. 

Section 22 — Note 1 

(1) In the case of any works in exi- 
stence before the Act of 1914 . the ques- 
tion . which has to be examined to deter, 
mine whether there is copyright under 
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within the lifetime of the author until fifty years from the beginning of the calen- 
dar year next following the year in which the author dies. 

Explanation. — ^In this section the reference to the author shall, in the case 
of a work of joint authorship, be construed as a reference to the author who dies 
last. 

[1914 — Sch. I, S. 3.] [Cf. Ss. 5 and 8 of Canada Copyright Act, 1952; Ss. 6 
and 22 of Copyright Act, 1913 (1913, No. 4) (New Zealand); S. 3 (4) of Copyright 
Act, 1956 (U. K.).] 

OBJECTS AND REASONS 

Clause 20 of the Bill as originally introduced in the Rajya Sabha prescribed the 
general term of copyri^t whicb was to be the life of the author and a period of 
twenty-five years after his death. But the Joint Committee say: “The Committee feels 
that India should fall in line with the majority of the Berne Convention countries and 
that the normal term of copyright should be the life of the author and fifty years there- 
after. In the case of a work of joint authorship, the term of fifty years should be com- 
puted from the death of the author who dies last. The clause has been revised ac- 
cordingly.” — T. C. R. 

23. Term of copyright in anonymous and pseudonymous works. — (1) In the 
case of a literary, dramatic, musical or artistic work (other than a photograph), 
which is published anonymously or pseudonymously, copyright shall subsist until 
fifty years from the beginning of the calendar year next following the year in 
which the work is first published : 

Provided that where the identity of the author is disclosed before the expiry 
of the said period, copyright shall subsist until fifty years from the beginning of 
the calendar year next following the year in which the author dies. 

(2) In sub-section (1), references to the author shall, in the case of an anony- 
mous work of joint authorship, be construed, — 

(a) where the identity of one of the authors is disclosed, as references to 

that author; 

(b) where the identity of more authors than one is disclosed, as references 

to the author who dies last from amongst such authors. 

(3) In sub-section (1), references to the author shall, in the case of a pseu- 
donymous work of joint authorship, be construed, — 

(a) where the names of one or more (but not all) of the authors are pseu- 

donyms and his or their identity is not disclosed, as references to the 
author whose name is not a pseudonym, or, if the names of two or 
more of the authors are not pseudonyms, as references to such of 
those authors who dies last; 

(b) where the names of one or more (but not all) of the authors are pseu- 

donyms and the identity of one or more of them is disclosed, as re- 
ferences to the author who dies last &om amongst tiie authors whose 
names are not pseudonyms and the authors whose names are pseu- 
donyms and are disclosed; and 

(c) where the names of all the authors are pseudonyms and the identity of 

one of them is disclosed, as references to the author whose idCTtity w 
disclosed or if the identity of two or more of such authors is disclosed, 
as references to such of those audiors who dies last. 


Section 22 — Note 1 (contd.) (1847) was subsisting whra Act caiM 

this Act in respect of such work, is to into force. AIR 1931 All 353 (3o4) 

see whether copyright under the old Act 32 Cri L Jour 814. 
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Explanation. — For the purposes of this section, the identity of an author 
shall be deemed to have been disclosed, if either the identity of the author is 
disclosed publicly by both the author and the publisher or is otherwise establish- 
ed to the satisfaction of the Copyright Board by that author. 

[Cf: S. 11 of Copyright Act, 1956 (U. K.).] 

OBJECTS AND REASONS 

“This clause has been completely revised so as to make the position of anonymous 
and pseudonymous works clear. In the case of a pseudonymous work of joint author- 
ship, there may be a number of possibilities. The names of some of the authors may 
be pseudonyms while the names of some others may not be pseudonyms. Some autliors 
may have disclosed their identity while others may not have done so. The revised 
clause provides for all such contingencies.” — J. C. R. 

24. Term of copyright in posthumous work. — (1) In the case of a literary, 
dramatic or musical work or an engraving, in which copyright subsists at the date 
of the death of the author or, in the case of any such work of joint authorship, at 
or immediately before the date of the death of the author who dies last, but 
which, or any adaptation of which, has not been published before that date, copy- 
right shall subsist until fifty years from the beginning of the calendar year next 
following the year in which the work is first published or, where an adaptation 
of the work is published in any earlier year, from the beginning of the calendar 
year next following that year. 

(2) For the purposes of this section a literary, dramatic or musical work or 
an adaptation of any such work shall be deemed to have been published, if it has 
been performed in public or if any records made in respect of the work have been 
sold to the public or have been offered for sale to the public. 

[1914 — Sch. I, S. 17.] [See S. 6 of the Canada Copyright Act, 1952; S. 23 
of Copyright Act, 1913 (1913, No. 4) (New Zealand).] 

25. Term of copyright in photographs. — In the case of a photograph, copy- 
right shall subsist until fifty years from the beginning of the calendar year next 
following the year in which the photograph is published. 

[1914_Sch. I, S. 21.] [See S. 9 of Canada Copyright Act, 1952.] 

26. Term of copyright in cinematograph films. — ^In the case of a cinemato- 
graph film, copyright shall subsist untU fifty years from the beginning of the 
calendar year next following the year in which the film is published. 

[ 1914 — Sch. I, S. 19.] [Cf. S. 13 of Copyright Act, 1956 (U.K.).] 

27. Term of w^yright in records. — In the case of a record, copyright shall 
subsist until fifty years from the beginning of the calendar year next following the 
year in which the record is published. 

[1914 — Sch. I, S. 19-1 [See S. 10, Canada Copyright Act, 1952; S. 12 of 
Copyright Act, 1956 (U.K.).] 

28. Term of copyright in Government works. — In the case of a Government 
work, where Government is the first owner of the copyright therein, copyright 
shall subsist until fifty years from the beginning of the calendar year next follow- 
ing the year in which the work is first published. 

[1914 — Sch. I, S. 18.] [See S. 11 of Canada Copyright Act, 1952; S. 24 of 
Copyright Act, 1913 (1913, No. 4) (New Zealand) and S. 39 of Copyright Act, 1950 
(U.K.).] 
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29. Term of copyright in works of international organisations.^ — In the case 
ol a work of an international organisation to which the provisions of Section 41 
apply, copyright shall subsist until fifty years from the beginning of the calendar 
year next following the year in which the work is first published. 

[*] For such organisations, see the Copyright (International Organisation) Order, 
1958— Gaz. of Ind., 1958, Pt. II. S. 3, Extra., p. 183. 


CHAPTER VI 


UCENCES 

n 

30. Licences by owners of copyright. — The owner of the copyright in any 
existing work or the prospective owner of the copyright in any future work may 
grant any interest in the right by licence in writing signed by him or by his duly 
authorise agent : 

Provided that in tlie case of a licence relating to copyright in any future 
work, the licence shall take effect only when the work comes into existence. 

Explanation. — Where a person to whom a licence relating to copyright in any 
future work is granted under this section dies before the work comes into existence 
his legal representatives shall, in the absence of any provision to the contrary in 
the licence, be entitled to the benefit of the licence. 

[1914— Sch. I, S. 5 (2).] [Cf. S. 36 (4) of Copyright Act, 1956 (U.K.).] 

* 

31. Compulsory licence in works withheld from public.— (1) If at any time 

during the term of copyright in any Indian work which has been published or 
performed in public, a complaint is made to the Copyright Board that the owner 
of copyright in the work — t 


(a) has refused to republish or allow the republication of the work oi has 

refused to allow the performance in public of the work, and by rea-^ 
son of such refusal the work is withheld from the public; or 

(b) has refused to allow communication to the public by radio-diffusion of 
such work or in the case of a record the work recorded in such record, 
on terms which the complainant considers reasonable; 


the Copyright Board, after giving to the owner of the copyright in the work a 
reasonable opportunity of being heard and after holding such inquiry as it may 
deem necessary, may, if it is satisfied that the grounds for such refusal are not 
reasonable, direct the Registrar of Copyright to grant to the complainant a licence 
to republish the work, perform the work in public or communicate the work to 
the public by radio-diffusion, as the case may be, subject to payment to the owner 
of the copyright of such compensation and subject to such other terms and condi- 
tions as the Copyright Board may determine; and thereupon the Registoar or 
Copyrights shall grant the licence to the complainant in accordance with me 
directions of the Copyright Board, on payment of such fee as may be prescnb- 


ed. 


■I'f 


Explanation. — In this sub-section, the expression “Indian work includes- 

(i) an artistic work, the author of which is a citizen of India; and 

(ii) a cinematograph film or a reconi made or manufactured in India. 


Section 30 

(1) Where licence was not granted to 
the club by the authors, the publisher's 
note in the drama reserving all rights in 
the club neither confers ownership nor 




— Note 1 

amounts to assignment of licence by the 
authors to the club. . AIR 1967 Assam 
70 (73) = ILR (1966) 18 Assam 272 

(DB). 
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(2) Where two or more persons have made a complaint under sub-scctioii (1), 
the licence shall be granted to the complainant who in the opinion ol the Copy- 
right Board would best serve the interests of the general public. 

[1914 — Sch. I, S. 4.] [Cf: S. 13 of the Canada Copyright Act, 1952: S. 7 
of Copyright Act, 1913 (1913, No. 4) (New Zealand).] 

OBJECTS AND REASONS 

“This clause has been revised so as to vest the discretion of granting a licence in 
the Copyright Board instead of in the Registrar of Copyrights. An express provision 
has been made for the payment of compensation to the owner of copyright. Provision 
is also made that a licence shall be granted only if the grant of the licence is in the 
public interest and that it shall not be granted if the work is withdrawn from further 
circulation ’* — J. C. R. 


32. Licence to produce and publish translations. — (1) Any person may apply 
to the Copyright Board for a licence to produce and publish a translation of a 
literary or dramatic work in any language. 

(2) Every such application shall be made in such form as may be prescribed 
and shall state the proposed retail price of a copy of the translation of the work. 

(3) Every applicant for a licence under this section shall, along with his 
application, deposit with the Registrar of Copyrights such fee as may be pres- 
cribed. 


(4) Where an application is made to the Copyright Board under this section, 
it may, after holding such inquiry as may be prescribed, grant to the applicant 
a licence, not being an exclusive licence, to produce and publish a translation of 
the work in the language mentioned in the application, on condition that the 
applicant shall pay to the owner of the copyright in the work royalties in res- 
pect of copies of the translation of the work sold to the public, calculated at such 
rate as the Copyright Board may, in the circumstances of such case, determine 
in the prescribed manner : 

Provided that no such licence shall be granted unless — 

(a) a translation of the work in the language mentioned in the application 
has not been published by the owner of the copyright in the work or 
any person authorised by him, within seven years of the first publica- 
tion of the work, or if a translation has been so published, it has been 

out of print; . t» j 

(b) the applicant has proved to the satisfaction of the Copyright Board 

that he had requested and had been denied authorisation by the owner 
of the copyright to produce and publish such translation, or that he 
was unable to find the owner of the copyright; 

(c) where the applicant was unable to find the owner of the copyright, he 

had sent a copy of his request for such authorisation to the publisher 


Section 32 — Note 1 
(1) The object of the provisions of Sec- 
tion 4(1) of the Copyright Act (1914) was 
to confer on the author the sole right of 
translation for a period of ten years. If 
it was omitted to be exercised the result 
would be that at the end of the ten 
year's period the statutory right to copy- 
right would not include the sole right of 
translation. In other words, any person 
could thereafter translate the work. But 
this does not however mean that there 
was no copyright in the translation. The 
#ignt to copyright in the translation 
springs from the very terms of Sec. 1 
of the English Act of 1911, because^ the 
iraUslatlon itself would be an original 

[Vol. 6.1 3 A. M. 67 


literary work. Section 4 is no bar to 
the assertion of such a right- AIR 19.'>9 
Mad 410 (426). 

(2) Where the author either )hinl^elf or 
with the assistance of others makes a 
translation of his work within the period 
of ten years the proviso- confers updn 
him a further right in the shape of for- 
bidding others from translating his origi- 
nal work into) the same language as that 
choseA by the author. Such a translation 
could be injuncted as an infringement, pf 
the copyright. This right is quite distinct 
from the right to copyright in the trans- 
lation as an original Uterary Workl ) AIR 
1959 Mad 410 (426). 
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whose name appears from the work, not less than two months before 
the application for the licence; 

(d) the Copyright Board is satisfied that the applicant is competent to 
produce and publish a correct translation of the work and possesses 
the means to pay to the owner of the copyright the royalties payable 
to him under this section; 

(e) the author has not withdrawn from circulation copies of the work; and 

(f) an opportunity of being heard is given, wherever practicable, to the 

owner of the copyright in the work. 

[1914 — S. 4.] 

OBJECTS AND REASONS 

“Under the existing law, namely, section 4 of the Indian Copyright Act, 1914, the 
sole right to produce a translation of a work first published in India is extinguished 
after ten years unless a translation thereof is produced within that period. The Bill 
provides that the right to produce a translation shall enure so long as other rights com* 
prising the copyright subsist. Provision has, however, been made for the issue of a 
compulsory licence for a translation on payment of compensation if no translation is 
published by or on behalf of the owner of the work within seven years of the first 
publication of the work.” — S. O. R. 


CHAPTER Vn 

PERFORMING RIGHTS SOCIETIES 

33. Performing rights society to file statements of fees, charges and royal- 
ties. — (1) Every performing rights society shall, within the prescribed time and 
in the prescribed manner, prepare, publish and file with the Registrar of Copy- 
rights, statements of all fees, charges or royalties which it proposes to collect foi 
the grant of licences for performance in public of works in respect of which il 
has authority to grant such licences. 

(2) If any such society fails to prepare, publish or file with the Registrar of 
Copyrights the statements referred to in sub-section (1) in relation to any work 
in accordance with the provisions of that sub-section, no action or other proceed- 
ing to enforce any remedy, civil or criminal, for infringement of the performing 
rights in that work shall be commenced except with the consent of the Registrar 
of Copyrights. 

[Cf: S. 48 of Canada Copyright Act, 1952.] 

OBJECTS AND REASONS 

“The representative of the Performing Right Society, London, who gave evidence 
before the Committee pointed out that it would not be possible for a Performing Right 
Society to prepare and publish a list of all its works which run into several thousands. 
The clause has, therefore, been amended to provide for the publication of only the 
statement of fees, charges and royalties which a performing right society proposes to 
collect.” _ J. C. R. 

34. Objections relating to published statements. — Any person having any 
objections to any fees, charges or royalties or other particulars included in any 
statement referred to in Section 33 may at any time lodge such objections in 
writing at the Copyright Office. 

35. Determination of objections. — (I) Every objection lodged at the Copy- 
right Office under Section 34 shall, as soon as may be, be referred to the Copy- 
right Board and the Copyright Board shall decide such objection in the manner 
hereinafter provided. 

(2) The Copyright Board shall, in respect of every such objection, give 
notice thereof to the performing rights society concerned. 
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(3) The Copyright Board shall, after giving such society and the person who 
lodged the objection a reasonable opportunity of being heard and after making 
such further inquiry as may be prescribed, make such alterations in the state- 
ments as it may think fit, and shall transmit the alterations made by it to the 
Registrar of Copyrights, who shall thereupon, as soon as practicable after the 
receipt of such alterations, publish, them in the Official Gazette and furnish 
the performing rights society concerned and the person who lodged the objection 
with a copy thereof. 

(4) The fees, charges or royalties as altered by the Copyright Board shall 
be the fees, charges or royalties which the performing rights society concerned 
may respectively lawfully sue for or collect in respect of the grant by it of 
licences for the performance in public of works to which such fees, charges or 
royalties relate. 

(5) No performing rights society shall have any right of action or any right 
to enforce any civil or other remedy for infringement of the performing rights in 
any work against any person who has tendered or paid to such society the fees, 
charges or royalties specified in respect of that work in a statement published by 
that society under sub-section (1) of Section 33 or where such statement has 
been altered by the Copyright Board under this section in the statement so 
altered. 

(6) Where any person has lodged an objection at the Copyright Office regard- 
ing the fees, charges or royalties in respect of any work included in a statement 
published under Section 33, that person or any other person, on depositing such 
fees, charges or royalties at the Copyright Office, may, pending the final decision 
of such objection by the Copyright Board or the High Court, as the case may be, 
perform that work without infringing the copyright therein. 

(7) The fees, charges or royalties deposited at the Copyright Office undei 
sub-section (6) shall be paid to the performing rights society concerned or to the 
person who made the deposit, or partly to such society and partly to such person, 
in accordance with the final decision on the objection as aforesaid. 

36. Existing rights not affected. — Nothing in this Chapter shall be deemed 
lo affect — 

(a) any rights or liabilities in relation to the performing rights in any work 

accrued or incurred before the commencement of this Act; 

(b) any legal proceedings in respect of such rights or liabilities pending at 

such commencement. 

[1914 — Sch, I, S. 24.] 


CHAPTER Vm 

RIGHTS OF BROADCASTING AUTHORITIES 

37. Broadcast reproduction right. — (1) Where any programme is broadcast 
by radio-diffusion by the Government or any other broadcasting aulhorify, a 
special right to be known as ‘‘broadcast reproduction right" shall subsist iu such 
programme. 

(2) TKc Government or other broadcasting authority, as the case may be, 
shall be the owner of the broadcast reproduction right and such right shall 
subsist until twenty-five years from the beginning of the calendar year next 
following the year in which the programme is first broadcast. 

(3) During the continuance of a broadcast reproduction right in relation to 
any programme, any person who,— 

(a) without the licence of the owner of the right — 

(i) rebroadcasts the programme in question or any substantial part 
thereof; or 
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(ii) causes the programme in question or any substantial part thereof 
to be heard in public; or 

(b) without the licence of the owner of the right to utilise the broadcast 
for the purpose of making a record recording the programme in ques- 
tion or any substantial part thereof, makes any such record, 

shall be deemed to infringe that broadcast reproduction right. 

[Cf: S. 14 of Copyright Act, 1956 (U. K.)] 

38. Other provisions of this Act to apply to broadcast reproduction rights. — 
Sections 18, 19, 30, 53, 55, 58, 64, 65 and 66 shall, with any necessary adapta- 
tions and modifications, apply in relation to the broadcast reproduction right in 
any programme as they apply in relation to the copyright in a work : 

Provided that a licence to utilise a broadcast for the purpose of making a 
record recording a programme in which broadcast reproduction right subsists or 
any substantial part of such programme, shall not take effect unless the person 
to whom such licence is granted has also obtained a licence to make records 
recording the work embodied in such programme from the owner of die copy* 
right in such work. 

OBJECTS AND REASONS 

"A proviso has been added to the clause to make it clear that no person can make 
records from any programme broadcast unless such person has also obtained a licence 
for making such records from the owner of the copyright in the work which is broad- 
cast.” — J. C. R. 

39. Other rights not affected. — For the removal of doubts, it is hereby 
declared that the broadcast reproduction right conferred upon a broadcasting autho- 
rity under this Chapter shall not affect the copyright — 

(a) in any literary, dramatic or musical work which is broadcast by that 

authority; or 

(b) in any record recording any such work. 


CHAPTER IX 

INTERNATIONAL COPYRIGHT 

40. Power to extend copyright to foreign works. — The Central Government 
may, by order® published in the Official Gazette, direct that all or any provi- 
sions of this Act shall apply — 

(a) to works first published in any territory outside India to which the 

order relates in like manner as if they were first published within 
India; 

(b) to unpublished works, or any class thereof, the authors whereof- were 

at the time of the making of the work, subjects or citizens of a foreign 
country to which the order relates, in like manner as if the authors 
were citizens of India; 

(c) in respect of domicile in any territory outside India to which the order 

relates in like manner as if such domicile were in India; 

(d) to any work of which the author was at the date of the first publica- 

tion thereof, or, in a case where the author was dead at that date, was 
at the time of his death, a subject or citizen of a foreign countiy to 
which the order relates in like manner as if the author was a citizen 
of India at that date or time; 

and thereupon, subject to- the provisions of this Cl^pter and of the Order, this 
Act shall apply accordingly; 
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Provided that 


(i) before making an order under this section in respect of any foreign 

country (other than a country with which India has entered into a 
treaty or which is a party to a convention relating to copyright to which 
India is also a party), the Central Government shall be satisfied that 
that foreign country has made, or has undertaken to make, such provi- 
sions, if any, as it appears to the Central Government expedient to 
require for the protection in that country of works entitled to copy- 
right under the provisions of this Actj 

(ii) the order may provide that the provisions of this Act shall apply either 

generally or in relation to such classes of works or such classes of 
cases as may be specified in the order; 

(iii) the order may provide that the term of copyright in India shall not 
exceed that conferred by the law of the country to which the order 

relates; 

(iv) the order may provide that the enjoyment of the rights conferred by 
this Act shall be subject to the accomplishment of such conditions 
and formalities, if any, as may be prescribed by the order; 

(v) in applying the provisions of this Act as to ownership of copyright, the 

order may make such exceptions and modifications as appear necessary, 
having regard to the law of the foreign countiy; 

(vi) the order may provide that this Act or any part thereof shall not apply 
to works made before the commencement of the order or that tins Act 
or any part thereof shall not apply to works first published before the 

commencement of the order. 


[1914 — Schedule I, Section 29.] 

[®1 For the International Copyright Order, 1958, see Gaz. of Ind. Extra., 21-1-1958, 
Pt II S 3 P 181 The Order has been printed in the last volume of this work. 
See also the Universal Copyright Convention and Protocols 1 to 3 given after the 
text of this Act. Cf. S. 33 of Copyright Act, 1913 (1913, No. 4) (New Zealand). 


41. Provisions as to works of certain intemational organisations.— (1) Where— 

(a) any work is made or first published by or under the direction or con- 
trol of any organisation to which this section applies, and 

(b> there would, apart from this section, be no copyright in the work in 
India at the time of the making or, as the case may be, of the first 
publication thereof, and 

(c) either — 

(i) the work is published as aforesaid in pursuance of an agreement in 
^ that behalf with the author, being an agreement which does not 
reserve to the author the copyright, if any, in the work, or 
(u) under Section 17 any copyri^t in the work would belong to the 
organisation; 

there shall, by virtue of this section, be copyright in the work throughout India. 

(2) Any organisation to which this section applies which at the material time 
had not the legal capacity of a body corporate shall have and be deemed at all 
material times to have had the legal capacity of a body corporate for the purpose 
of holding, dealing with, and enforcing copyright and in connecHon with all legal 

proceedings relating to copyright. 

(3) The organisations to which this section applies are such organisations as 
the Central Government may, by order® published in the Official Gazette, declare 
to be organisations of which one or more sovereign powers or the Government or 
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Governments thereof are members to which it is expedient that this section shall 
apply. 

[*J For Copyright (International Organisations) Order, 1958, see Gaz. of Ind., Extra., 
21-1-1958, Ft. II, S. 3, p. 183 (21-1-1958). 

Organisations to which the section applies are: — 

(1) United Nations Organisation. 

(2) Specialised Agencies of the United Nations Organisation. 

(3) Organisation of American States. 

42. Power to restrict rights in works of foreign authors first published in 
India. — If it appears to the Central Government that a foreign country does not 
give or has not undertaken to give adequate protection to the works of Indian 
authors, the Central Government may, by order published in the Official Gazette, 
direct that such of the provisions of this Act as confer copyright on works first 
published in India shall not apply to works, published after the date specified in 
the order, the authors whereof are subjects or citizens of such foreign country and 
are not domiciled in India, and thereupon those provisions shall not apply to such 
works. 

[Cf. S. 31 of Copyright Act, 1913 (1913, No. 4) (New Zealand).] 

43. Orders under this Chapter to be laid before Parliament. — Every order 
made by the Central Government under this Chapter shall, as soon as may be 
after it is made, be laid before both Houses of Parliament and shall be subject 
to such modifications as Parliament may make during the session in which it is so 
laid or the session immediately following. 


CHAPTER X 

REGISTRATION OF COPYRIGHT 

44. Register of Copyrights. — There shall be kept at the Copyright Office a 
register in the prescribed form to be called the Register of Copyrights in which 
may be entered the names or titles of works and the names and addresses of 
authors, publishers and owners of copyright and such other particulars as may be 
prescribed. 

OBJECTS AND REASONS 

Sections 44 to 50. — “Under the existing law there is no provision for the registration 
of copyright. Such registration will furnish useful information to interested members 
of public. . . — S. O. R. 

45. Entries in Re^ster of Copyrights. — (1) The author or publisher of, or 
the owner of or other person interested in the copyright in, any work may make 
an application in the prescribed form accompanied by the prescribed fee to the 
Registrar of Copyrights for entering particulars of the work in the Register of 
Copyrights. 

(2) On receipt of an application in respect of any work under sub-section (1), 
the Registrar of Copyrights may, after holding such inquiry as he may deem fit, 
enter the particulars of the work in the Register of Copyrights. 

[Cf. S. 50 of Copyright Act, 1913 (1913, No. 4) (New Zealand).] 

46. Indexes. — There shall be also kept at the Copyright Office such indexes 
of the Register of Copyrights as may be prescribed. 

Section 46 — Note 1 

(1) Registration of a book is a condi- to it. AIR 1960 Andh Pra 415 (417, 418) 
tioii for acquiring copyright with respect = 1960 Andh LT 219 (DB). 
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47. Form and inspection of register. — The Register of Copyrights and indexes 
thereof kept under this Act shall at all reasonable times be open to inspection, 
and any person shall be entitled to take copies of, or make extracts from, such 
register or indexes on payment of such fee and subject to such conditions as may 
be prescribed. 

48. Register of Copyrights to be prima facie evidence of particulars entered 
therein. — The Register of Copyrights shall be prima facie evidence of the parti- 
culars entered therein and documents purporting to be copies of any entries ther^ 
in, or extracts therefrom certified by the Registrar of Copyrights and sealed with 
the seal of the Copyright Office shall be admissible in evidence in all Courts with- 
out further proof or production of the original. 

[Cf. S. 45, Copyright Act, 1913 (1913, No. 4) (New Zealand).] 

49. Correction of entries in the Register of Copyriglits.— The Registrar of 
Copyrights may, in the prescribed cases and subject to the prescribed conditions, 
amend or alter the Register of Copyrights by — 

(a) correcting any error in any name, address or particulars; or 

(b) correcting any other error which may have arisen therein by accidental 

slip or omission. 

[Cf. S. 48 of Copyright Act, 1913 (1913, No. 4) (New Zealand).] 

50. Rectification of Register of Copyright Board. — ^The Copyright Board, on 
application of the Registrar of Copyrights or of any person aggrieved, shall order 
the rectification of the Register of Copyrights by 

(a) the making of any entry wrongly omitted to be made in the register; or 

(b) the expunging of any entry wrongly made in, or remaining on, the regis- 

ter, or 

(c) the correction of any error or defect in the register. 

[Cf. S. 49, Copyright Act, 1913 (1913, No. 4) (New Zealand).] 


CHAPTER XI 

INFRINGEMENT OF COPYRIGHT 


51. When copyright infringed. — Copyright in a work shall be deemed to be 


infringed — 

(a) When any person, without a licence granted by the owner of the 
^ Copyri^t or the Registrar of Copyrights under this Act or in contra- 
vention of the conditions of a licence so granted or of any condition 
imposed by a competent authority under this Act — 

(i) does anything, the exclusive right to do which is by this Act con- 
ferred upon the owner of the copyright, or 


SECTION 51 — SYNOPSIS 

1. Infringement of copyright In books. 

2. Infringement of copyright under Sec- 

tion 61 (b). 

3. Infringement of copyright In pictures, 

photographs, etc. 

4. Principles for deciding Infringement 

of copyright. 

6. No Infringement of copyright. 

6. Absence of copyright. 

1. Infringement of copyright In books. 
— (1) The author of an ongmal work 


has the sole right to reproduce or trans- 
late the work- Any unauthorised trans- 
lation is an infringement of the copyright 
of the author. (1951) 55 Cal WN 713 
(7151. 

(2) Abridgements and translations can 
both be infringement of a copyright. 
(1966) 70 Cal WN 1130. 

(3) Publication of other name in place 

of real author — No express or implied 
authorisation by author •— Publication 
amounts to infringement of copyright by 
publisher. 1968 Ker LJ 440 =* (1969) 1 

Lab U 323. 



1064 [S 51 N 1] 


[The] Copyright Act, 1957 


(ii) permits for profit any place to be used for the performance of the 
work in public where such performance constitutes an infringe- 
ment of the copyright in the work unless he was not aware and 
had no reasonable ground for believing that such performance 
would be an infringement of copyright, or 

(b) when any person — 

(i) makes for sale or hire, or sells or lets for hire, or by way of trade 
displays or offers for sale or hire, or 

(ii) distributes either for the purpose of trade or to such an extent as 

to affect prejudicially the owner of the copyright, or 

(iii) by way of trade exhibits in public, or * 

(iv) imports (except for the private and domestic use of the importer) 

into India, 

any infringing copies of the work. 

Explanation. — For the purposes of this section, the reproduction of a literary,, 
dramatic, musical or artistic work in the form of a cinematograph film shall be 
deemed to be an “infringing copy”. 

[1914 — Sch. I, S. 2.] [Cf. S. 17 of Canada Copyright Act, 1952; S. 5 of Copy- 
right Act, 1956 (United Kingdom); and S. 5 of Copyright Act, 1913 (1913, No. 4) (New 
Zealand).] 


OBJECTS AND REASONS 

This clau.sc has been amended so as to make it clear that a contravention of any 
condition of a licence shall also be an infringement of copyright. . . . An Explanation 
has been added in respect of a cinematograph film which is otherwise excluded from the 
definition of ‘infringing copy’ in clause 2 (1).” — J. C. R. 


S<-“clion 51 — Note 1 (contd.) 

(4) A copYrighl in a work shall be 
deemed to be infringed only when 
iinylliing is done without the consent of 
the owner of the copyright. (1968) 1 
Andh Pra WR 32.3 = (1968) 2 Andh LT 
71. 

(5) Where a person has copyright in a 
literary work, and any other person pro-, 
duec.s or reproduces the work or any sub- 
.stantial part thereof in any material 
form he i.s committing an infringement 
of copyright. AIR 1964 Mad 331 (332) = 
(1964) 1 Mad LJ 431 (DB). 

(6) Clause (a) of Section 51 makes it 
fm Infringement of copyright if any per- 
son does anything, the exclusive right to 
do which is conferred bv the Copyright 
Act upon the owner of the copyright. 
1969 BLJR 12 (DB). 

(7) Infringement of a copyright can be 

complained of only if the exclusive right 
to do any act conferred upon the owner 
of the copyright has been infringed. 
(1966) 1 Andh WR 473 = ILR (1967) 

Andh Pra 1385. 

(8) If a defendant, who is undoubted- 
ly at liberty to draw upon common 
sources of information, saved himself the 
trouble and labour requisite for collecting 
that information bv adopting the plain- 
tiiV's wenk in general plan. style and 
arrangeineiU with colourable varialion, he 
is guilty of infringement of plaintiff's. 

copyright even though the plaintiff's work 

% 


is based on materials which are common 
property. (1935) 61 Cal L Jour 573 (575) 
(DB). 

(8-A) Reproduction of the “Golden 
Treasury of Poems”, wherein the chrono- 
logical order was » changed, some addi- 
tional matter was added, such as short 
biography of the poets, a mass of notes 
and other ' oritieal and explanatory matter, 
was held to be infringement of copyriglit 
of. the original book. (1890) ILR 17 Cal 
951 (961, 962). , . 

(9) When in a book published bv the 
defendant, not only references of ' signifi- 
cance are copied from the plaintiff's 
book, but there is absolute identity of 
information and language that it appears 
that the work of the defendant is a copy 
of the plaintiff's in a high degree, the 
plaintiff is entitled to succeed in an 
action for infringement of copyright. 
(1922) 67 Ind Cas 983 (984) (Lah). 

(10) Verbatim copying of head-notes or 
marginal notes inserted in digest of cases 

— Copyright is infringed. (1855) 24 
LJCP 175 (181). 

(11) Telegraphic code word book sub- 
stantially copied for private use — Copy- 
right is infringed. ' (1884) 26 Ch D 637 
(643). 

(12) A*s work translated into German 

— B retranslating It into English — Copy- 
right is infringed. (1853) 22 LJ Ch 457 
(464). 
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Section 61 — Note 1 (could.) 

(13) Music broadcasts didused in 
factory by means of loudspeakers — Act 
is performance in public and an infringe- 
ment of the performing rights in such 
pieces. (1943) 1 All ER 413 (417, 418). 

(14) Milton’s poems with Dr. Newton's 
notes published with the addition of 
some commentary — Copyright was in- 
fringed. (1818) 36 ER 1017 (1020). 

(15) Though there can be nothing to 
prevent a person from publishing a work 
like a Court calendar, the making of a 
verbatim copy of another work without 
the application of original labour can be 
restrained. (1809) 33 ER 987 (988). 

(16) Tables of information in a diary 
reproduced without making enquiry about 
the existence of copyright — Copyright 
is infringed. (1943) 1 All ER 322 (327). 

(17) Where the person copied only 
those portions which were essential for 
the narration of the story, and tin* 
method adopted was to incorporate the 
language of the original Ip narrate the 
story, leaving out those portions which 
constituted what might be termed purple 
patches in the work. 

Held, that a substantial part of the 
work had been reproduced so as to con- 
stitute an infringement. AIR 1959 Mad 
410 (425). 


2. Infringement of copyright under Sec- 
tion 51 (b), — (1) When a local body 
authorised infringement of a musical 
piece, and the profits made thereby were 
used for the relief of the rale payers, it 
was held that the local body was acting 
for private profit within the meaning of 
Section 2 (3) of the Act of 1914. AIR 
1930 PC 314 (318). 

(2) When a person sold the right to 
publi-sh a number of songs compose ! bv 
him. to one person and subsequenllv to 
another. It was held that the first 
chaser acquired an exclusive right to pub- 
lish the songs and anyone publi.shing 
them without his consent will be infring- 
ing his copyright. AIR 1920 Mad 529 
(531) ; (DB). 

(3) The language of Section 2 is wide 
enough to include not only a sale of the 
copyright by ft person not entitled to 
sell the same but also an attempt to sell 
the same. Accordingly, an adverlisemeni 
by the defendant claiming a right in 
copyright which was owned by the plain* 
lifT and offering to sell the same consti- 
tute an infringement of the right. 

1945 All 55 (57) = ILR (1945) All 20. 

(4) An infringement takes place not 
only when a book is reprinted but also 
when a book, in respect of which a copy- 
right exists, is sold. There is a fresh 
cause of action in every sale of the book. 
AIR 1934 All 922 (927) (DB). 

(5) An advcrli-semenl for sale in a 

newspaper or Journal ftmounts to oiier 
for sale” within meaning of that expres- 
sion in Section 51 (b) (i). AIR 1969 


Rom 302 (308, 309) = 1969 Cri LJ 1109 
= 71 Bom I.R 409. 

(6) The “offer to sale” could be <lcem- 
ed to have been made at every place 
where a Journal in which the advcrll.se- 
ment for sale is given, is either publisli- 
ed or reaches by way of circulation. 
Hence the offence conlemplafed by Sec- 
tion 51 (b) (i) must be deemed to have 
been committed at such places. AIR 1909 
Bom .302 (308. 309) = 1969 Cri LJ 1109 
= 71 Rom LR 409. 

3. Infringement of copyright in pictures, 
photographs, etc. — (1) Proprietor of 
copyright In two paintings entering des- 
cription of the same under Section 4 of 
Fine Arts Copyright Act (25 and 26 
Viet., C. 68) — Person making and 

-seliing photographic copies of the 
same, lickl. would be convicted under Sec- 
tion 0 of the same .\el. (1868) 3 QB 387 
(395). 

(2) Cartoons copied, .some with and 

some without dc.scriptive writing — 
Object of larger work containing copies 
of the <’artoons same as that of the origi- 
nals — Copyright is infringed. (1873) 8 

Ex Ch 1 (7). 

(3) A photograph of a Hon reproduced 
in posters with minor change — Held, 
there had been an infringement of copy- 
right. (1898) 14 TLR 550 (550, 5.51). 

(4) Picture of winged female kneeling 
on a rock and looking into the walei 
below, reproduced in a magazine with- 
out the background and the wings — 
Copyright, licld, was infringed. (1905) 74 
LJ Ch 304 (.309). 

(5) In deciding whether there is an in- 

fringement of copyright in pictures, the 
oucstion Is whether the offending pictures 
are copie.s of substantial portions of the 
copyright picUires. The figures may have 
been reduced in the offending pictures 
and slight modifications may have been 
Inlroduced or the clothes and colours 
may have been different but it is suffi- 
cient if the main figures have an identical 
pose. AIR 1928 Cal .359 (360) = 30 Cri 
L Jour 16 •• AIR 1967 Mad 381 (389. 

(.390) = ILR (1964) 2 Mad 666 (DB) •• 
AIR 1961 Mad 111 (113) = (1960) 1 Mad 
LJ .5.3 (DB). 

(6) A copy is that which comes so 
near to the original as to suggest that 
original to the mind of every person see- 
ing it. AIR 1961 Mad 111 (112) = (1960) 
1 Mad LJ 53 (DB). 

(7) An infringement could only come 

into existence where the defendant’s work 
was taken from the plainliff'.s work. In 
Icciding this question, there need not be 
an exact reproduction to support the in- 
ference that the defendant’s work was 
taken from the plaintiff’s work. AIR 1961 
Mad in (114) = (I960) 1 Mad LJ 53 
(DB). (1895 AC 20. Foil.) 

(8) W’hcrc impression created is that 
basically and in substance one picture is 
a reproduction of the other, further 
modifications of variations will not altei 
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Section 61 — Note 3 (contd.) 

effect of infringement. AIR 1967 Mad 
381 (389, 390) = ILR (1964) 2 Mad 666 
(DB). 

(9) A bad copy does not cease to be a 
copy. If the Court, on a consideration of 
all the relevant circumstances and a com- 
parison of the plaintiffs’ picture and the 
infringing pictures comes to the conclu- 
sion that the defendants’ picture was con- 
sciously copied from the work of the 
plaintiff, that would be sufficient to 
hold that copyright is infringed. AIR 
1967 Mad 381 (390) = ILR (1964) 2 Mad 
666 (DB). 

4* Principles for deciding Infringement 
of copyright, — (1) In order to constitute 
an infringement of copyright, there must 
be a substantial infringement of the 
work. Fair dealing with any work has 
been kept out of the mischief of the 
Copyright Act. AIR 1954 All 570 (574) 
= ILR (1954) 1 All 289. 

(2) The Court should be reluctant to 
sit as an expert to decide the question of 
infringement of copyright without the aid 
of the expert evidence. But in a case 
capable of construction, the Court should 
exercise a prima facie judgment upon it. 
The proper course, in ordinary circum- 
stance, in such cases is to get the opinion 
of such experts who may be appointed as 
Commissioners to investigate and report 
on the matters in issue. AIR 1924 Cal 
595 (597). 

(3) Although one has the same right to 
the words of the English and Tamil 
languages, as any other, still a man is 
not allowed to appropriate for hirnself 
the arrangement, sequence, order, idiom, 
etc., employed by another using his 
brains, skill and labour- AIR 1955 Mad 
391 (394). 

(4) The sameness of the thing delineat- 
ed must produce similarity in delineation 
The mere fact of resemblance is not ^ in 
itself evidence of piracy where subject 
dealt with is the same. AIR 1954 All 570 
(576) = ILR (1954) 1 All 289. 

(5) The test to detect piracy is to see 
whether mistakes and deviations occur- 
ring in the original also have been re- 
produced. AIR 1945 Bom 51 (53). 

(6) Infringement comes in only when 
it can be shown that some one has 
instead of utili/.ing the available sources 
for originating his work appropriated the 
labours of another’s work by a slavish 
copy or colourable imitation thereof. The 
‘animus furandi’, the intention to take 
from another for purpose of saving 
labour is one of the important ingredients 
of infringement. AIR 1954 All 570 (577) 
= ILR (1954) 1 All 289 ** (1890) ILR 
17 Cal 951 (960, 961). 

(7) The question whether there has 
been an infringement of copyright 
depends on whether a colourable imita- 
tion has been made- Whether a work is 
a colourable imitation of another is a 


question of fact. Similarity is a great 
point to be considered but mere similarity 
is not enough. A conglomeration of 
similarities which cannot be mere coinci- 
dence is evidence of infringement. 
AIR 1931 Cal 233 (236) (DB). 


(8) In deciding whether a book is a 
copy of another the external and internal 
features of the books should be looked 
into. The ‘get up' and overall scope of 
the book form the external features 
while the general lay out and manner of 
treatment of the subject-matter and the 
amount of material contained in the book 
form the internal feature. AIR 1954 All 
570 (577) = ILR (1954) 1 All 289. 

(9) In an action for breach of copy- 
right instrinsic evidence to be derived 
from comparison of the two literary 
works must be of a most cogent force, 
though it may be sufficient and accepted 
in the face of direct evidence pointing 
the other way. Much stress cannot 1^ 
laid upon the actual coincidences in 
two works by different authors in respect 
of the plan, scheme, phraseal identities 
and similar mistakes while deciding upon 
the question of infringement when such 
evidence can be explained on basis of 
authors having recourse to common 
source. AIR 1933 PC 26 (28, 29). 

(10) Law restraining human enterprise 
should be liberally construed and there- 
fore Copyright Act cannot be interpreted 
so as to shut out research and scholar- 
ship. AIR 1934 Lah 777 (781) = 16 Lah 
103 (DB). 


(11) In a suit for iniunclion for in- 
fringement of plaintiff’s copyright in his 
almanac it was found that tables given in 
parties’ almanacs agreed except ^ in 
minutes and second, that calculations 
were admittedly worked out on * mak- 
rand” that there were other almanacs re- 
sembling that of defendants: Held, that 
these findings were not sufficient to esta- 
blish infringement, and that in previous 
years defendants purchased information 
for their almanacs from plaintiff did not 
affect the case. Weakness of defence 
does not compensate for want of 

of plaintiff’s allegations. 1910 Pun LR 
No. 95, p. 273 (274, 275). 

(12) The burden lies on the plaintiff 
to satisfy the Court ‘^at the defendant 
had infringed his copyright. AIR 1954 All 
570 (577) = ILR (1954) 1 All 289. 

(13) Innocence is no defence to a 
charge of infringement under Section 2 
(1) of the 1914 Act — Offence is com- 
nlete even if the offender authorises 
infringement innocently. AIR 1930 PC 
314 (317). 

(14) Proviso (iv) to Section 2 (1) of 
the 1914 Act allows only two passages 
from the works of the same author and 
not two poems out of each of many 
works published by the same author 
separately. AIR 1933 All 474 (476) = 55 
All 564 (DB), 
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Section 51 — Note 4 (contd*) 

(16) The cO'ect of defendant’s pubUca- 
tion as a competitor with plaintilT’s work 
is only one of factors for ascertaining 
whether reproduction is substantial. AIR 
1959 Mad 410 (425). 

(16) An infringement of copyright is in 
the nature of an invasion of a right to 
property and therefore the intention of 
the infringer is immaterial provided there 
is infringement. AIR 1959 Mad 410 (424). 

(17) To be liable for infringement of 
copyright defendant must have made sub- 
stantial use of form in which original 
thought or information is expressed. AIR 
1967 Kcr 234 (235) = 1967 Cri LJ 1517 
(2) = 1967 Kcr LT 1110. 

(18) In order to be actionable the in- 

fringement must be a colourable imita- 
tion of the originals with the purpose of 
deriving profits. AIR lOO.*) J and K 101 
(101) 1965 (2) Cri LJ 639 = 1905 

Hash LJ 219 (DD). 

(19) Infringement is not avoided by 
the fact that, in a subsequent publication 
or by performance, onlv part of copy- 
righted musical composition was appro- 
priated. It is to bo found as a fact whe- 
ther the appropriation is insignificant or 
substantial. (1969) BLJR 12 (DB). 


(20) In order to constitute infringe- 
ment there should be direct or indirect 
use of those features of the plainliiTs 
work in which copyright subsists- The 
conclusion must depend really on the 
effect produced upon the mind bv a 
study of the picture, and of that whicii 
is alleged to be a copy of it or at least 
of its design. AIR 1961 Mad 114 (119) — 
(1962) 1 Mad LJ 258 (DB). 

(21) For determination of the question 
of infringement of copyright, the rc-sult 
and not the intention is relevant. 1969 
BLJR 12 (DB). 

(22) In the case of rights created by 

statute which prescribes the scope of the 
right and defines the purposes for which 
substantial parts of copyright works 
might be reproduced, a custonr or usage 
according to which whenever the^ Univer- 
sitv or other educational autlioritios pres- 
cribe as a text book any classical work 
or an original lilcrarv work, publishers 
prepare guide books in relation to such 
text books for enabling the students to 
master the prescribed texts, would be in- 
admissible as being in oontravention of 
the statute- AIR 19-50 Mad 410 (429). 

((1892) 3 Ch 489. Rcl. on.) 

(23) If there were an abstraction of 
something of value to an awreciajde 
degree, it 'Is immaterial whether the 
copying is or is not 

with the copyright work. AIR 1959 Mad 

410 (428). . _ 

(24) If there were a motive to com- 
pete, it would render the dealing un- 
fair’ but if the works were not intended 
to compete, this would not set at rest ml 
questions concerning fair acaling sub- 


stantial and vital parts of the works are 
reproduced the iiiteiition to appropriate 
to the infringer the labour of others for 
his own profit is made out and there 
need not be proof of any independent 
oblique motive. AIR 1959 Mad 410 (428). 

6. No InlrlngCment of copyright. — 

(1) When a parly submitted along 
with a tender for contract a plan for 
the proposed construction, it was held 
that the plan is an original literary work 
under Copyright Act. But the plan as an 
original literary work would not be in- 
fringed if the construction is carried out 
bv others according to another plan 
though the latter plan is a copy of the 
former in essential features. ILR (1956) 
Mad 1347 (1353, 1360). 

(2) The Court will not interfere where 
the value of the extract taken for the 
purpose of criticism is verv minute and 
trifling. (1839) 8 LJ Ch 141 (142). 

(3) Similarity in two dramatic works 
due to coincidence, both works being 
derived indcpendentlv from common 
stock of dramatic ideas — There no 
infringement of copyright- (1911) 28 TLR 
69 (72). 

(4) No appreciable likeness of words 
in two plays — Likeness of stage situa- 
tion and scenic effect ought not Jo he 
taken into consideration. (1908) 77 LJKB 
577 (582). 

(5) Where, both the plaintiff and the 
defendant have stolen from a foreign 
book written and published in a foreign 
country and there was no link between 
the work of the plaintiff and that of the 
defendant, and the defendant has not 
availed himself in any way of the pain 
and labour employed by the plainliff, 
there is no infringement of copyright. 
(1951) 55 Cal WN 713 (716). 

(6) A producing a foreign drama but in- 
troducing two scenes of his own P 
producing same foreign drama with As 
scenes included; Held, in the circum- 
stances of the case, there was no in- 
fringement of copyright. (1878) 3 App 
Cns 483 (499). 

(7) Prima facie, an abridgment of a 
work was not, uplo the year 1914, an 
infringement of copyright, if an abridg- 
ment was a fair and bona fide one and 
did not amount to reprinting of the 
work of the author. But the position 
seems now to have been considerably 
rhanged in view of the wider language 
employed in the Act of 1914. Now ^ in 
order to decide whether a fair abridg- 
ment of the original work is or is not 
an infringement of copyright the test is 
wliether or not it is a reproduction of 
the work or substantial part of it in any 
material form whatsoever. It may be that 
uplo a certain limit when an abridgment 
is not more than a mere short synopsis 
index to other work there would be no 
infringement. On the other hand, when 
an abridgment is on such an extensive 
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52. Certain acts not to be infringement of copyright. — (1) The following acts 

shall not constitute an infringement of copyright, namely: — 

(a) a fair dealing with a literary, dramatic, musical or artistic work for the 
purposes of — 

(i) research or private study ; 

(ii) criticism or review, whether of that work or of any other work; 


Section 61 — Xole 5 (conid.) 

Slide ns to amount to a reproduction of 
a subslanlial part of the original work 
in a mateiiai form, it would undoubtedly 
be Jin infringement of copyright. AIR 
1934 All 922 (924, 925) (DB). 

(8) In Ihe following English cases 

decided before 1914, it was held that a 
fair abridgment of the original work does 
not constitute infringement of copyright. 
(1801) 31 ER 817 (817). (Abridgment of 
Liiw Kcporls leaving out arguments of 
the counsel and some other parts is not 
ii fidr abridgment.) ** (1785) ER 1235 
(1235) ** (1701) 27 ER 270 (271) ** 

(1740) 26 ER 489 (490). (Colourable 

shortening for evading the statute cannot 
be ciilleil an abridgment.) 

(9) Portion copied not subslanlial and 
malerial — Copyright is not infringed 
(1878) 3 App Cas 483 (498). 

(10) Where the defendants had the 
posilions put in the earlier plans by their 
own independent thinking unaided by the 
plainlilVs, even if they reverted to the 
original positions on seeing, the positions 
in plan of the plaintiffs and on realising 
tlial the original posilions were better, 
thev would not be infringing the copy- 
right of the plaintiffs in their plan by 
doing so, as they were only going back to 
their own original posilions and not steal- 
ing anvlhing from the product of |he 
plainlilTs’ brains, industry and money. 
ILR (1956) Mad 1347 (1362, 1363) (DB). 

(11) PIclorial album is not a book — Co- 
pying title of such album (“castle album”) 
is no infringement of copyringht. (1886) 
33 Ch D .546 (550). 

(12) Adopting title of a musical com- 
position to a talkie film does not consti- 
tute an infringement of the performing 
rights in the composition where not a 
woril of Ihe composition is repeated in 
Ihc film. AIR 1940 PC 65 (57). 

(13) New book produced bv author 
after further studies and research — 
Fresh incidents and details, taken from 
works published before as well as after 
book, copyright of which alleged to be 
infringed — No infringement of copy- 
right held committed. AIR 1934 Lah 777 
(780) = 16 Lah 103 (DB). 

(14) Broken and detached fragments 
from a literary work consisting of six 
pages out of forty for criticism — There 
is no infringement of copyright. (1817) 
36 ER 679 (681). 

(1,5) Where Iho character and substan- 
tial part of the plot of the film and the 
drama arc liislorica), though there nia.Y 
be some siniilarily no infringement can 
be alleged. AIR 1967 Assam 70 (73, 74) = 


ILR (1966) 18 Assam 272 (DB). 

(16) Mere making of an infringing 
copy or an infringing work is not made 
bv itself an offence under Section 51 (b) 
(i). It is the making for sale or hire that 
is an offence. AIR 1969 Bom 302 (308) = 
1969 Cri LJ 1109 = 71 Bom LR 409. 

(17) Note, on the books prescribed by 
the university, published as guides to 
students, amounted to criticism or re- 
view of the original books and there was 
no infringement of copyright under Sec- 
tion 51. AIR 1965 J and K 101 (101, 
102) = 1965 (2) Cri LJ 639= 1965 
Kash LJ 219 (DB). 


(18) Where the respondent’s work was 
neither an abridgment, nor a piece of 
literary criticism in itself, but was func- 
tional in character designed to enable 
students to give effective answers to exa- 
mination (luestions, the work was held 
not to infringe the copyright of the ori- 
ginal writer. AIR 1964 Mad 331 (333, 

334) = (1964) 1 Mad LJ 431 (DB). 

6. Absence of Copyright. — (1) A per- 
son who in his book quotes from a decid- 
ed case or a standard work, a passage, 
cannot contend that he was in effect 
“selecting” the passage and no one else 
could thereafter make the same selec- 
tion — Decisions reported in Law Re- 
ports are “Common Property” of com- 
mentators on law. AIR 1954 All 570 
(573) = ILR (1954) 1 All 289. 

(2) List of selections of courses of 

study by a member of the Board of 
Studies of University — Publication of 
the list in the syllabus by the University: 
Held that the member retained no copy- 
right in the selections inasmuch as when 
he laid the results of his skill and experi- 
ence before the board and ioined with 
the other members in preparing the 
syllabus for the examination he placed 
his labours unreservedly at the disposal 
of the university authorities: Held also, 
that when the University authorities pub- 
lished their syllabus they surrendered 
their copyright into the hands 
lie. AIR 1916 All 216 (217) = 38 All 484 

(DB). ^ ,^T . ^ 

(1) In order that the printer may be 
entitled to exemption from liability 
under Section 8, he must prove that he 
was not aware that the original from 
which the copy was made was the sub- 
ject of copyright. The mere fact that the 
printer was not aware that the work 
printed by him was an infringement of 
another work or even that such other 
work existed, is not enough. AIR 1961 
Mad 114 (120) = (1962) 1 Mad LJ 258 
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(b) a fair dealing with a literary, dramatic, musical or artistic work for the 

purpose of reporting current events — 

(i) in a newspaper, magazine or similar periodical, or 

(ii) by radio-diffusion or in a cinematograi^li film or by means of plioto 

graphs; 

(c) the reproduction of a literary, dramatic, musical or artistic work for the 

purpose of a judicial proceeding or for the purpose of a report of a 
judicial proceeding; 

(d) the reproduction or publication of a literary, dramatic, musical or artistic 

work in any work prepared by the Secretariat of a Legislature or, 
where the Legislature consists of two Houses, by the Secretariat of 
either House of the Legislature, exclusively for the use of the metiibers 
of that Legislature; 

(e) the reproduction of any literary, dramatic or musical work in the certi- 

fied copy made or supplied in accordance with any law for the time 
being in force; 

(f) the reading or recitation in public of any reasonable extract from a 

published literary or dramatic work; 

(g) the publication in collection, mainly composed of non-copyright matter, 

bona fide intended for the use of educational institutions, and so des- 
cribed in the title and in any advertisement issued by or on behalf of 
the publisher, of short passages from published literary or dramatic 
works not themselves published for the use of educational institutions, 
in which copyright subsists: 

Provided that not more than two such passages from works by 
the same author are published by the same publisher during any period 
of five years. 

Explanation. — In the case of a work of joint authorship, refer- 
ences in this clause to passages from works shall include references to 
passages from works by any one or more of the authors of those pass- 
ages or by any one or more of those authors in collaboration with any 
other person; 

Section 62 — Note 1 (contd.) 

(DB). (1936 KB 715; 1936 All ER 379, 

Applied.) 

(2) In determining the applicability ol 
the proviso two matters have to be 
borne in mind. The first is with reference 
to the purpose for which a substantial 
part of the copyright work is reproduced, 
the second with regard to manner of use 
pertaining to that purpose; in order to 
receive protection it must be fair dealing. 

The enumerated purposes are private 
study, research, criticism. review or 
newspaper summary. A dealing with a 
work for private study is such a dealing 
that does not involve any publication. 

"Research is to be most deligent protract- 
ed investigation especially for the pur- 
pose of adding to human knowledge, 
studious enquiry”. A summary which 
extracts and reproduces substantial parts 
of the copyright work for the purpose t>f 
narrating a story is not "criticism”. AIR 
1959 Mad 410 (427, 428). 

(3) Artist while keeping original paint- 
ing tn his own custody, printing copies 
of it and giving them and sold them to 
public and gave some free copies to 
feihplcs for installation — ^ Held, 

Ulat ' wduld not tantamouht to installing 


his original work in public place on 
analogy of sculpture kept in public 
square or painting hung in portrait 
gallery. AIR 1967 Mad .381 (.388) = ILR 
(1964) 2 Mad 666 (DB). 

(4) Exact reproduction or copy not 

necc.ssary for purposes of infringement 
of copyright. (Reproduction of sub.stantial 
Part of the work is sufficient.) AIR 
1967 Mad 381 (389, .390) = ILR (1964) 

2 Mad 666 (DB). 

(5) Preparing or 'publishing notes on 

books prescribed by Univer.sity falls 
within the exception under Section 52 
(1) (a), and there is no infringement of 
copyright. AIR 1965 J and K 101 (102) 

= 1966 (2) Cri LJ 639 = 1965 Kash LJ 
219 (DB). 

(6) Students’ guide to a novel pres- 

cribed by University for B. A- students 
was held to be distinctly a creation of 
the Respondent even if it be regarded as 
an abridgement of the novel, in part and 
in part a running commentary upon it 
— It was covered by the exception ena- 
acted in Section 2 (I) (i) of the 1914 
Act. AIR 1964 Mad 331 (332, 335) • = 

(1964) 1 Mad LJ 431 (DB). 
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(h) the reproduction of a literary, dramatic, musical or artistic work — 

(i) by a teacher or a pupil in the course of instruction; or 

(ii) as part of the questions to be answered in an examination; or 

(iii) in answers to such questions; 

(i) the performance, in the course of the activities of an educational insti- 

tution, of a literary, dramatic or musical work by the staff and stu- 
dents of the institution, or of a cinematograph film or a record, if the 
audience is limited to such staff and students, the parents and guar- 
dians of the students and persons directly connected with the acti- 
vities of the institution; 

(j) the making of records in respect of any literary, dramatic or musical 

work, if — 

(i) records recording that work have previously been made by, or 

with the licence or consent of, the owner of the copyright in the 
work; and 

(ii) the person making the records has given the prescribed notice of 

his intention to make the records, and has paid in the prescribed 
manner to the owner of the copyright in the work royalties in 
respect of all such records to be made by him, at the rate fixed 
by the Copyright Board in this behalf: 

Provided that in making the records such person shall not make any 
alterations in, or omissions from, the work, unless records recording 
the work subject to similar alterations and omissions have been pre- 
viously made by, or with the licence or consent of, the owner of 
the copyright or unless such alterations and omissions are reasonably 
necessary for the adaptation of the work to the records in question; 

(k) the causing of a recording embodied in a record to be heard in public 

by utilising the record, — 

(i) at any premises where persons reside, as part of the amenities pro- 
vided exclusively or mainly for residents therein, or 
(ji) as part of the activities of a club, society or other organisation 
which is not established or conducted for profit; 

(l) the performance of a literary, dramatic, or musical work by an amateur 

club or society, if the performance is given to a non-paying audience, 
or for the benefit of a religious institution; 

(m) the reproduction in a newspaper, magazine or other periodical of an 
article on current economic, political, social or religious topics, unless 
the author of such article has expressly reserved to himself the right 
of such reproduction; 

(n) the publication in newspaper, magazine or other periodical of a re- 

port of a lecture delivered in public; 

(o) the making of not more than three copies of a book (including a pamph- 

let, sheet of music, map, chart or plan) by or under the direction of 
the person in charge of a public library for the use of the library if 
such book is not available for sale in India; 

(p) the reproduction, for the purpose of research or private study or with 

a view to publication, of an unpublished literary, dramatic or musical 
work kept in a library, museum or other institution to which the public 
has access: 

Provided that where the identity of the author of any such work or, in 
the case of a work of joint authorship, of any of the authors is known 
to the library, museum or other institution, as the case may be, the 
provisions of this clause shall apply only if such reproduction is made 
at the time more than fifty years from the date of the death of the 
author or, in the case of a work of joint authorship, from the death of 
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the author whose identity is known or, if the identity of more authors 
than one is known from the death of such of those authors who dies 
last; 

(q) the reproduction or publication of — 

(i) any matter which has been published in any Official Gazette ex- 

cept an Act of a Legislature; 

(ii) any Act of a Legislature subject to the condition that such Act is 

reproduced or published together with any commentary thereon 
or any other original matter; 

(iii) the report of any Committee, commission, council, board or other 

like body appointed by the Government if such report has been 
laid on the Table of the Legislature, unless the reproduction or 
publication of such report is prohibited by the Government; 

(iv) any judgment or order of a Court, tribunal or other judicial autho- 

rity, unless the reproduction or publication of such judgment or 
order is prohibited by the Court, the tribunal or other judicial 
authority, as the case may be; 

(r) the production or publication of a translation in any Indian language of 

an Act of a Legislature and of any rules or orders made thereunder — 

(i) if no translation of such Act or rules or orders in that language has 

previously been produced or published by the Government; or 

(ii) where a translation of such Act or rules or orders in that language 

has been produced or published by the Government, if the trans- 
lation is not available for sale to the public: 

Provided that such translation contains a statement at a prominent 
place to the effect that the translation has not been authorised or 
accepted as authentic by the Government; 

(s) the making or publishing of a painting, drawing, engraving or photo- 

graph of an architectural work of art; 

(t) the making or publishing of a painting, drawing, engraving or photo- 

graph of a sculpture, or other artistic work falling under sub-clause (iii) 
of cl. (c) of Section 2, if such work is permanently situate in a public 
place or any premises to which the public has access; 

(u) the inclusion in a cinematograph film of — 

(i) any artistic work permanently situate in a public place or any pre- 

mises to which the public has access; or 

(ii) any other artistic work, if such inclusion is only by way of back- 

ground or is otherwise incidental to the principal matters repre- 
sented in the film; 

(v) the use by the author of an artistic work, where the author of such 

work is not the owner of the copyright therein, of any mould, cast, 
sketch, plan, model or study made by him for the purpose of the 
work: 

Provided that he does not thereby repeat or imitate the main design of 
the work; 

(w) the making of an object of any description in three dimensions of an 
artistic work in two dimensions, if the object would not appear, to 
persons, who are not experts in relation to objects of that description, 
to be a reproduction of the artistic work; 

(x) the reconstruction of a building or structure in accordance with the archi- 

tectural drawings or plans by reference to which the building or 
structure was originally constructed; 

Provided that the original construction was made with the consent or 
licence of the owner of the copyright in such drawings and plans; 
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(y) in relation to a literary, dramatic or musical work recorded or repro- 
duced in any cinematograph film, the exhibition of such film after the 
expiration of the term of copyright therein: 

Provided that the provisoins of sub-clause (ii) of clause (a), sub-clause (i) 
of clause (b) and clauses (d), (f), (g), (m) and (p) shall not apply as 
respects any act unless that act is accompanied by an acknowledg- 
ment — 

(i) identifying the work by its title or other description; and 

(ii) unless the work is anonymous or the author of the work has pre- 

viously agreed or required that no acknowledgment of his name 
should be made, also identifying the author. 

(2) The provisions of sub-section (1) shall apply to the doing of any act in 
relation to the translation of a literary, dramatic or musical work or the adaptation 
of a literary, dramatic, musical or artistic work as they apply in relation to the 
*vork itself. 

[1914 — Sch. I, S. 2; S. 19 (2).] [Cf. Ss. 6, 7, 8 and 9 of Copyright Act, 1956 
(United Kingdom).] 

OBJECTS AND REASONS 

“This clause has been revised and expanded so as to include all acts which will not 
constitute an infringement of copyright. The important additions made are the follow- 
ing: — 

(1) the reproduction or publication of any literary, dramatic, musical or artistic 

work in any work prepared by the Secretariat of a Legislature for the exclu- 
sive use of the members of that Legislature; [S. 52 (1) (d)] 

(2) the making of records of a literary, dramatic or musical work, if records of 

.such work had previously been made with the licence of the owner of the 
copyright in the work; [S. 52 (1) (j)] 

(3) the production, reproduction, performance or publication of a translation in 

any Indian language of an Indian work after the expiry of a period of ten 
years from the date of the first publication of the work; [noW see S. 32] and 

(4) the reproduction, publication or translation of certain classes of Government 

works [S. 52 (1) (q).] 

The fir.st addition is necessary because the Secretariats of the Rajya Sabha and Lok 
Sabha often produce brochures or pamphlets taking copyright matter (presumably the 
same practice prevails in the State Legislatures also) for the use of members of Parlia- 
ment. The addition is intended to give protection to such brochures or pamphlets. 

The second addition is the result of the omission of the original cl. 30. The Com- 
mittee feels that no licence should be required fpr making records of a work if records 
of the work had previously been made with the licence of the owner of the copyright 
in the work. '■ 

The third addition replaces the original cl. 31. [But now see S. 32.] 

So far as the fourth addition is concerned, the Committee feels that certain ciasses 
of Government works should be in the public domain. The following cla.'wes o overn- 
ment works have been placed in the public domain: — i!;' 

(i) any matter published in the Official Gazette; 

(ii) Acts of Legislatures, subject to the condiHon that any such Act i.s reproduced 

or published together with any commentary thereon or any other original 

matter; 

(iii) reports of committees, etc., appointed by the Government if such report has 
been laid on the Table of the Legislature, unless the reproduction or publi- 
cation of the report is prohibited by a competent authority; 

(iv) reproduction of any judgment or order of a Court, Tribunal or other ji^icial 

authority unless such reproduction of publication is prbhibited ^ the Court, 
Tribunal or other judicial authority as the case may be.” — J.C. R. 
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53. Importation of infringing copies. — (1) The Registrar of Copyrights, on 
application by the owner of the copyright in any work or by his duly authorised 
agent and on payment of the prescribed fee, may, after making such inquiry as 
he deems fit, order that copies made out of India of the work which if made in 
India would infringe copyright shall not be imported. 

(2) Subject to any rules made under this Act, the Registrar of Copyrights or 
any person authorised by him in this behalf may enter any ship, dock or pre- 
mises where any such copies as are referred to in sub-section (1) may be found 
and may examine such copies. 

(3) AU copies to which any order made under sub-section (1) applies shall be 
deemed to be goods of which the import has been prohibited or restricted under 
Section 19 of the Sea Customs Act, 1878,* and all the provisions of that Act 
shall have effect accordingly : 

Provided that all such copies confiscated under the provisions of the said Act 
shall not vest in the Government but shall be delivered to the owner of the copy- 
right in the work. 

[1914 — S. 6 and Sch. I, S. 14.] [Cf. S. 21 of Copyright Act, 1913 (1913, 
No. 4) (New Zealand): Ss. 5 and 41 of the Copyright Act, 1956 (United King- 
dom).] 

[*] Now s<;e S. 11 of the Customs Act, 1962. 


CHAPTER XU 


CIVIL REMEDIES 


54. Definition. — For the purposes of this Chapter, unless the context other- 
wise requires, the expression “owner of copyright shall include 

(a) an exclusive licensee; 

(b) in the case of an anonymous or pseudonymous literary, dramatic, musi- 

cal or artistic work, the publisher of the work, until the identity of the 
author or, in the case of an anonymous work of joint authorship, or a 
work of joint authorship published under names all of which are 
pseudonyms, the identity of any of the authors, is disclosed publicly 
by the author and the publisher or is otherwise established 
to the satisfaction of the Copright Board by that author or his legal 


representatives. 

55. Civil remedies for infringement 
work has been infringed, the owner of 
provided by this Act, be entitled to all 
damages, accounts and otherwise as are 
fringement of a right: 

Section 64 — Note 1 

(1) Right of author in drama not 
assiftned to society claiming the drama 
— Society is not the owner nor the 
licencee and cannot maintain a suit for 
its infringement. AIR 1967 Assam 70 (73) 
= ILR (1966) 18 Assam 272 (DB). 

(2) Once the original authors of the 
books allowed the books to be published 
by the university in their syllabus and 
the university in turn published these 
books as part of the syllabus prescribed 
for the students, no copyright in the 
strict sense ol the term remained with 
the University. AIR 1965 J and K 101 

[Vol. 6.] 3 A. M. 68 


of copyright. — (1) Where copyright in any 
the copyright shall, except as otherwise 
such remedies by way of injunction, 
or may be conferred by law for the in- 


(102) = 1965 (2) Cri LJ 639 = 1965 
Knsh LJ 219 (DB). 

SECTION 65 — SYNOPSIS 

1. Civil remedies. 

2. Onus of proof. 

3. lujunctlons. 

4. Who can sue. 

1. Civil remedies. — (1) The rights 
conferred upon the owner of copyright 
by Sections 6 and 7 are based on diiTe- 
rent grounds. Under Section 6 he has 
the usual remedies available where a 
similar right of property is infringed and 
can rci’over damages for the loss sustain- 
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Provided that if the defendant proves that at the date of the inhingement he 
was not aware and had no reasonable ground for believing that copyright sub- 
sisted in the work, the plaintiff shall not be entitled to any remedy other than 
an injunction in respect of the infringement and a decree for the whole or part 
of the profits made by the defendant by the sale of the infringing copies as the 
Court may in the circumstances deem reasonable. 

(2) Where, in the case of a literary, dramatic, musical or artistic work, a 
name purporting to be that of the author or the publisher, as the case may be, 
appears on copies of the work as published, or, in the case of an artistic work, 
appeared on the work when it was made, the person whose name so appears or 
appeared shall, in any proceeding in respect of infringement of copyright in such 
work, be presumed, unless the contrary is proved, to be the author or the pub- 
lisher of the work, as the case may be. 

(3) The costs of all parties in any proceedings in respect of the infringement 
of copyright shall be in the discretion of the Court. 


[1914— Sch I, S. 6; S. 8.] [Cf. S. 9 of Copyright Act, 1913 (1913 No. 4) 

(New Zealand); S. 17 of Copyright Act, 1956 (United Kingdom).] 

OBJECTS AND REASONS 

“The Proviso to sub-clause (1) has been revised so as to empower the Court to 

grant to the plaintiff in addition to an injunction a decree for the whole or a part of the 

profits made by the infringer as the Court may deem reasonable. Incidentally, the 
words “that the plaintiff was the owner of the copyright” which occurred in the original 
Proviso have been omitted. A new sub-clause (2) has been added to raise certain pre- 
sumptions about the authorship or the publisher of a literary, dramatic, musical or 


artistic work”. — J. C. R. 

Section 65 — Note 1 (contd.) 
ed by infringement or if he prefers pay- 
ment of the profits resulting from the 
piracy. Under Section 7 he has an action 
of detinue in respect of unsold infringing 
copies and plates which by virtue of the 
section are deemed to be his own pro- 
perly and an action for conversion in 
respect of such infringing copies and 
plates as may have been sold, and fur- 
ther the measure of damages for conver- 
sion under Section 7 is not limited to 
profits but extends to the full value of 
the work converted. AIR 1931 Cal 233 
{237, 238) (1918) 2 Ch 281 (284. 285). 

(2) Section 6 deals with remedies legal 
and equitable, appropriate to the in- 
fringement of the incorporeal right of 
copyright defined by Section 1, sub-sec- 
lion (2) of the Copyright Act. AIR 1957 
Puni 161 (163). 

(3) Though remedies given by Ss. 6 

and 7 are not alternative yet owner of 
copyright getting damages under S. 6 is 
not generally entitled to damages under 
Section 7- AIR 1938 Lah 173 (175) = 

ILR (1938) Lah 84 (DB). 

(4) Where in a case of infringement of 
copyright the plaintiff asked for damages 
under Section 6 on the footing of the 
loss sustained and in the alternative 
under Section 7 for the delivery of the 
unsold infringing copies and damages on 
the fooling of conversion in respect of 
the infringing copies sold, and the Court 
awarded damages under Section 6 and 
also decreed delivery of the unsold 


copies — Held, that the plaintiff could not 
claim damages under S. 7 also- AIR 1931 
Cal 233 (238) (DB). 

(5) The plaintiff is entitled to an ac- 
count and payment of net profits. (1857) 
69 ER 1241 (1242). 

(6) Where infringed copies are sold by 
the defendants they are entitled to all 
expenses necessarily and properly _ m- 
cured by them in selling the infringed 
copies. AIR 1957 Punj 161 (163). 

(7) (Obiter):— When there was no 
contract entered into with the plaintiffs 
by the defendants regarding the construc- 
tion of work costing one crore, damages 
for infringement of the plan cannot be 
assessed on damages for breach of a 
non-existing contract, damages for such 
infringement differ from case to o**®* 
Held, that in India, Rs. 5.000 will be the 
very utmost which can be thought of as 
damages even if there was ^ infrmgc- 
ment of the plaintiff’s copyright m their 
plan as a literary work- ILR (1956) Mad 

1347 (1366) (DBj. , , 

(8) Where copyright in a work has 
been infringed, the owner of the copy- 
right shall be entitled to all such reme- 
dies by way of injunction or^ mlerdict, 
damages, accounts, and otherwise, as are 
or may be conferred by law for the in- 
fringement of a right. The proper remedy 
for the author is to pursue that allowed 
to him by a civil suit. The owner is not 
entitled to a writ under Art. 226 

the person alleged to have infringed the 
copyright to prohibit and prevent him 
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Section 55 — Note 1 (contd.) 
from publishing nnd selling any ropics of 
the infringing work. AIR !952 Trav-Co 
38 (40). 

(9) Defendant pleading that he had 
no reasonable ground for suspecting in- 
fringement should prove it affirmalively. 

AIR 1930 PC 314 (317). 

(10) Complaint that certain books 
were translations of complainant’s books 
— It is a matter for Court to compare 
them and And out whether they are sub- 
stantial translations of complainant’s 
books — But when a civil suit is pend- 
ing in respect of very same matter, 
Criminal Court will not give Anding on 
that matter. AIR 19G7 Ker 234 (235) = 
1967 Cri LJ 1517 (2) = 1967 Ker LT 
1110 . 

(11) The bar of limitation is against 
an action for an infringement of copy- 
right after three years but each infringe- 
ment gives rise to a fresh cause of ac- 
tion. The copyright itself cannot cease to 
belong to its owner. AIR 1962 All 111 
(114). 

(12) For exemption under the Proviso 
to Section 55 (1) the defendant must dis- 
charge the burden of proving that at the 
date of the infringement he was not 
aware and had no reasonable ground for 
suspecting that copyright subsisted in the 
work. Where the defendant believed that 
he and not the plaintiff was the owner 
of copyright it cannot be said that he 
did not suspect that any copyright exist- 
ed and hence is not entitled to the benc- 
At of the proviso to Section 55 (1). 1968 
Ker LJ 440 = (1969) 1 Lab LJ 323. 

(13) Copyright is a right of properly 
and any in.iury caused to such right will 
give rise to a claim for damages. (Copy- 
right Act (1911). Ss. 6, 7). AIR 1961 Mad 
114 (121) =» (1962) 1 Mad LJ 258 (DB). 

(14) Section 6 (1) in general terms 
confers on the owner of the copyright 
the remedy by way of damages as may 
be conferred by the law for the infringe- 
ment of a right. Section 7 deals with the 
remedies based on conversion. It is two- 
fold in its scope. It gives the right to the 
owner of the copyright to lake proceed- 
ings for the recovery of the possession of 
all the infringing copies. It also confers 
on him a right to take proceedings in 
respect of the conversion of such copies. 
AIR 1961 Mad 114 (120 = (1962) 1 Mad 
LJ 258 (DB). 

(15) The foundations of the claims 

under Sections 6 and 7 respectively are 
different. Damages under Section 6 are 
claimed for infringement of copyright 
which is an incorporeal right in property 
— Damages claimed under Section 7 arc 
On the basis of conversioh of goods, 
which are deemed to be the property of 
the plaintiff — There should not be 
overlapping in the assessment of 
damages. AIR 1961 Mad 114 (121) » 

(1962) 1 Mad LJ 258 (DB). 


(16) In tlie case of infringement of the 
Governmenl’s copyright, the Government, 
as owners of copyright are entitled to 
the civil remedies enumerated under Sec- 
tion 6 of the Copyright Act as applicable 
(o Iiulin. But there is no provision of 
law under which the Government are en'- 
tilled to demand unconditional apology 
for the infringement of the copyright. 
AIR 1959 All 492 (493) = 19.59 Cri LJ 

929 = 1959 All LJ 359. 

2- Onus of proof. — (1) Action for in- 
fringement of copyright — Onus of proof 
— It is not for the defendant to prove 
that there was no infringement — The 
onus is upon the plaintiffs to prove that 
in fact there was. AIR 1939 Bom 347 
(.349) = ILR (19.39) Bom 295. 

(2) There was provision in Section 3 
of the Copyright Act of 1847 that a certi- 
ficate of the entry in the Copyright 
Register Book was prima facie evidence 
of the proprietorship of the person men- 
tioned therein to (he copyright of the 
book in question. That provision has 
been repealed by the Act of 1914. AIR 
1916 Mad 1015 (1016) = 16 Cri LJ 673- 

(3) An irrebuttable presumption arises 
that asi alleged work is a work in which 
copyright exists and that the plaintiff is 
the owner of it where the defendant does 
not dispute the existence of the copy- 
right. AIR 1924 Cal 595 (595). 

(4) The defendant should allege igno- 
rance in respect of the existence of the 
copyright and prove it to come within 
the provisions of Section 8 of the 1914 
Act. AIR 1939 Bom .347 (351) = ILR 
(1939) Bom 295. 

3. Injunctions. — (1) Since one of the 
remedies available for the infringement 
of a copyright is by way of injunction 
the precise rule of law contained in Sec- 
tion 56 of the Specific Relief Act can- 
not in any way interfere with the dis- 
cretion of the Court in regard to the 
grant of temporary injunction thereunder. 
AIR 1931 Lah 624 (625). 

(2) Where a person publishes a book 
containing selections from another book 
there is a prima facie case for issue of 
temporary injunction- AIR 1935 Lah 282 
(283). 

(3) In order to justify the grant of 
temporary injunction in an action by the 
plaintiff restraining the defendant from 
infringing his copyright it is not neces- 
sary for the plaintiff to make out a strong 
case and show that there is no other 
remedy open to him by which he can 
protect himself from the consequence of 
the injury. Injunction in such a case is 
an appropriate relief. In doubtful cases 
where (he question as to legal right is 
one on which the Court is not prepared 
to pass an opinion, or the legal right 
being admitted the fact of its violation is 
denied, the course of the Court is either 
to grant the injunction pending the trial 
of the legal right or to order (he motion 
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56. Protection of separate rights. — Subject to the provisions of this Act, 
where the several rights comprising the copyright in any work are owned by 
different persons, the owner of any such right shall, to the extent of that right,, 
be entitled to the remedies provided by this Act and may individually enforce such 
right by means of any suit, action or other proceeding without making the owner 
of any other right a party to such suit, action or proceeding. » 

OBJECTS AND REASONS i 


“This clarse provides that the author or any other owner of copyright or any person 
deriving any right, title or interest in the copyright by assignment or otherwise may indi' 
vidually for himself and in his own name bring an action for protecting or enforcing 
his rights.” — S. O. R. 

57. Author’s special rights. — (1) Independently of the author’s copyright, 

and even after the assignment either wholly or partially of the said copyright, the 
author of a work shall have the right to claim the authorship of the work as well 
as the right to restrain, or claim damages in respect of — ' 

(a) any distortion, mutilalion or other modification of the said work;' or 

(b) any other action in relation to the said work which would be prejudicial 

to his honour or reputation. 

(2) The right conferred upon an author of a work by sub-section (1), other 
than the right to claim authorship of the work, may be exercised by the legal 
representatives of the author. 

58. Rights of owner against persons possessing or dealing with infriuging 

copies. — All infringing copies of any work in which copyright subsists and all plates 
used or intended to be used ior the production of such infringing copies, shall 
be deemed to be the property of the owner of the copyright who accordingly may 
take proceedings for the recovery of possession thereof or in respect of the con- 
version thereof; ' * 


Section 65 — Note 3 (contd.) 
to sUiiid over until the legal right has 
been tried. In determining which of 
these two courses it shall adopt, the 
Court is governed by the consideration 
as to the comparative mischief or in- 
convenience to the parlies which may 
arise from granting or withholding the 
injunction. AIR 1931 Lah 624 (626). 

(4) Temporary injunction will not be 
granted in cases where no irrepaiable 
injury will be caused to the plaintiff by 
its non-issue and where the plaintiff’s 
interest is otherwise protected. AIR 1933 
Lah 448 (449). 

(h) Where the publications are volu- 
minous it is the common course to stale 
the pirarcy generally and refer to parti- 
cular passages of the works in argument 
in proof of it. and injunction if granted 
being granted generally- If any part is 
shown to be taken fr<fm common source 
it would not in fact, be copied from 
plaintiff’s work and would not fall with- 
in the terms of the injunction. (1840) 9 
LJ Ch 323 (324). 

(6> In an application for infringement 
of copyright where the Court is concerned 
with the minds and methods of teaching 
of a large section of student community 
it is a case for injunction. (1966) 70 Cal 
WN 1170. 


4. Who can sue. — (1) Joint owners of 
copyright — One or more of them mav 
sue on the infringement of the entire 
copyright, although the owners take as 
tenants-in-common. (1892) 3 Ch 402 

(413, 414). 1 

(2) Where there was no assignment In 
writing in compliance with 4he provisions 
of the Act, the Publishing Home acquired 
no rights of publication and as such 
(;ould seek no relief on that footing. 
(1968) 1 Andh Pro WR 323 = (1968) 2 
Andh LT 71. 

(3) The plaintiff whose name appears 

as the publishers of the text book ^ >s 
entitled to maintain an action 
fringement of copyright. (1966) 70 Cal 

WN 1130. 

(4) Film aliegsd to be infringing 
drama — Drama claimed by a stcIcIv 
— Society is not its owner and hence 
.society’s suit for its infringcmciri |s n®* 
maintainable. AIR 1967 Assam 70 (73) — 
ILR (1966) 18 Assam 272 (DB). 

Section 68 — Note 1 

(1) Owner of copyright can recover 
unsold infringing copies and 

copies actually sold- AIR 1938 All 266 
(271) = ILR (1938) All 370 (DB). 

(2) In case of publishing infringed 
books in the absence of any mention m 
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Provided that the owner of the copyright shall not be entitled to any remedy 
in respect of the conversion of any infringing copies, if the opponent proves — 

(a) that he was not aware and had no reasonable ground to believe that 

copyright subsisted in the work of which such copies are alleged to be 
infringing copies; or 

(b) that he had reasonable grounds for believing that such copies or plates 

do not involve infringement of the copyright in any work. 

[1914— Sch. I, S. 7.] [Cf. S. 10 of Copyright Act, 1913 (1913. No. 4) (New 
Zealand).] 

' 59. Restriction on remedies in the case of works of arcliitecture. — (1) Not- 

witlistanding anything contained in the Specific Relief Act, 1877, where the con- 
slruction of a building or other structure which infringes or which, if completed, 
would infringe the copyright in some other work has been commenced, the owner 
of the copyright shall not be entitled to obtain an injunction to restrain the con- 
struction of such building or structure or to order its demolition. 

(2) Nothing in Section 58 shall apply in respect of the construction of a 
building or other structure which infringes or which, if completed, would infringe 
the copyright in some other work. 

[1914_S. 12 and Sch. I. S. 9.] [Cf. S. 12 of Copyright Act, 1913 (1913, 
No. 4) (New Zealand).] 

60. Remedy in the case of groundless threat of legal proceedings. — Where 
any person claiming to be the owner of copyright in any work, by circulars, adver- 
tisements or otherwise, threatens any other person with any legal proceedings or 
liability in respect of an alleged infringement of the copyright, any person aggneved 
thereby may, notwithstanding anything contained in Section 42 of the Specific 
Relief Act, 1877,* institute a declaratory suit that the alleged infringement to 
which the threats related was not in fact an infringement of any legal rights of 
the person making such threats and may in any such suit — 

(a) obtain an injunction against the continuance of such threats; and 

(b) recover such damages, if any. as he has sustained by reason of such 

threats: 


Provided that this section shall not apply if the person making such threats, 
with due diligence, commences and prosecutes an action for infringement of the 
convricht claimed by him- 

[•] Now see S. 34 of Specific Relief Act, 1963 (47 of 1903) (1-3-1964). 

[Note: Based on S. 41-A of the Australian Act.] 


61. Owners of copyright to be party to the proceeding. — (1) In every civil 
suit or other proceeding regarding infringement of copyright instituted by an ex- 
clusive licensee, the owner of the copyright shall, unless the Court otherwise 
directs, be made a defendant and where such owner is made a defendant, he 
shall have the right to dispute the claim of the exclusive licensee. 


Section 58 — Note 1 (cOntd.) 
the iudgmenl resardins the time of con- 
version of books etc., and omission of the 
words "printing and publishing” in the 
preliminary decree for accounts concern- 
ing sale of copies of infringing works, the 
deoree-holder is entitled to the accounts 
relating to sale of books only and the 
:.cost of printing and publishing U to be 
excluded from such accounts. AIR 196? 
Puni 161 (163). 


(3) Where the author has printed the 
book while the copyright is vested in the 
publisher and when it is not alleged that 
the marketable value of copyright has 
been reduced, the preliminary decree for 
accounts should relate to accounts for 
conversion. AIR 1957 Pun.i 161 (163). 

(4) Action on infringement — Defen- 
dant in possession of some unsold copies 
— Plaintiff is entitled to delivery of such 
copies besides an iniunction. (1898) 1 Ch 
58 (64). 


1 
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(2) Where any civil suit or other proceeding regarding infringement of copy- 
right instituted by an exclusive licensee is successful, no Sesh suit or other pro- 
ceedings in respect of the same cause of action shall lie at the instance of the 
owner of the copyright. 

62. Jurisdiction of Court over matters arising under this Chapter. (1) Every 

suit or other civil proceedings arising under this Chapter in respect of the infringe- 
ment of copyright in any work or the infringement of any other right conferred 
by this Act shall be instituted in the District Court having jurisdiction. 

(2) For the purpose of sub-section (1), a “District Court having jurisdiction” 
shall, notwithstanding anything contained in the Code of Civil Procedure, 1908, 
or any other law for the time being in force, include a District Court within the 
local limits of whose jurisdiction, at the time of the institution of the suit or other 
proceeding, the person instituting the suit or other proceeding or, where there are 
more than one such persons, any of them actually and voluntarily resides or carries 
on business or personally works for gain. 

[1914— S. 13.] 

OBJECTS AND REASONS 

“Clause 65 of the Bill as originally introduced provided that no suit for infringement 
of copyright or proceeding should lie unless the copyright was registered with the Regis- 
trar of Copyrights. While omitting this provision the Joint Committee say: “Suh-clawse 
(2) of the original clause 65 has been omitted and replaced by a new sub-clause. Hie 
Committee feels that the provisions of the original sub-clause (2) would virtually make 
registration of copyright compulsory and would be an undue restriction on the owner of 
the copyright to exercise his rights. In the opinion of the Committee many authors are 
deterred from instituting infringement proceedings because the Court in which such 
proceedings are to be instituted is situated at a considerable distance from the place of 
their ordinary residence. The Committee feels that this impediment should be removed 
and the new sub-clause (2) accordingly provides that infringements proceedings may be 
instituted in the District Court within the local limits of whose jurisdiction the person 
instituting the proceedings ordinarily resides, carries on business, etc.” — ^J. C. R. 


Section 62 — Note 1 

(1) Madras City Civil Court has no 
jurisdiction (o entertain and try any 
.suit for infringement of a copyright AIR 
1937 Mad 94 (94). 

(2) Definition of District Judge in the 
General clauses Act cannot be applied 
for finding out the jurisdiction of a Dis- 
trict Court under S. 62. AIR 1967 Mad 
381 (385) = ILR (1964) 2 Mad 666 (DB). 

(3) Copyright is property, and there- 
fore, a suit seeking reliefs for infringe- 
ment of copyright is a suit of a civil 
nature. If such infringement occurs, and 
the cau.se of action for a suit based on 
the infringement arises within the area of 
the ordinary original civil jurisdiction of 
the High Court, that Court can be deem- 
ed to be a District Court as per defini- 
tion in Section 2 (4) of the C. P. Code 
and will have power to trv the suit. 
AIR 1967 Mad 381 (384) = ILR (1964) 2 
Mad 666 (DB). 

(4) Under Section 20 of the C. P. 
Code, it is the place where the defendant 
resides that gives jurisdiction to the 


Court. But Section 62 (2) of the Copy- 
right Act alters this principle, and deflnes 
the place where the plaintiff resides or 
carries on business as the place where 
the suit has to be filed. It is only for 
the purpose of making this alteration, 
that Section 62 (2) of the Copyright Apt 
uses the non obstante clause; but in 
other respects the C. P. Code will apply. 
AIR 1967 Mad 381 (385) = ILR (1964) 2 
Mad 666 (DB). 

(5) The terms of Section 62 sepecially 
sub-s. (2) imply that the definitions _ of 
District and District Court in the Civil 
P. C. will apply for purposes of deter- 
mining the jurisdiction under the copy- 
right Act. The High Court was held to 
have jurisdiction to try the suit (where 
cause of action arose in the city of Mad- 
ras) AIR 1967 Mad 381 (385) = ILR 
(1964) 2 Mad 666 (DB). 

(6) There is a specific provision in Sec- 
tion 62 relating to the place of suing m 
a civil proceeding. AIR 1969 Bom 302 
(303) = 1969 Cri LJ 1109 « 71 Bom 
LR 409. 
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63. Offence of infringement of copyright or other rights conferred by this 
Act. — ^Any person who knowingly infringes or abets the infringement of — 

(a) the copyright in a work, or 

(b) any other right conferred by this Act, 

shall be punishable with imprisonment which may extend to one year, or with fine, 
or with both. 

Explanation. — Construction of a building or other structure which infringes 
or which, if completed, would infringe the copyright in some other work shall not 
be an offence under this section. 

[1914— S. 7.] [Cf. S. 14 of Copyright Act, 1913 (1913, No. 4) (New Zealand).] 


Section — Note 1 


tl) Offence described in Section 7 (a) 
(of the 1914 Act) is complete as soon as 
the book infrinRing the copYrighl is 
printed and does not depend for its com- 
pletion upon the ensuing of any conse- 
quence as contemplated by Section 179. 
Clriminal Procedure Code. AIR 1917 Lab 
335 (336) = 1916 Pun Re No. 28 = 18 
Cri LJ 353. 

(2) The complainant alleged in his 
complaint that certain pictures were 
entrusted to the accused for the prepara- 
tion of blocks and printing _ them, that 
he clandestinely used the said blocks for 
printing more pictures and that he did 
not return the blocks: Held, that com- 
plaint disclosed an ofTence under Ss. 7 
and 8 (of the 1914 Act) and its dismi.ssal 
on the ground that the dispute is of a 
civil nature could not be sustained. AIR 
1942 Mad 124 (124). 


(3) In complaint for infringement of 
copyright in respect of work published 
when Act XX of 1847 was in force, a 
plea of non-payment of the fee for regis- 
tration required under the former Act as 
bar to the maintainability of action is 
not available as the procedure for pay- 
ment of fees had no place in the Act of 
1014. AIR 1927 Mad 981 (983) = 51 Mad 
180 = 28 Cri LJ 957. 


(4) Where the Court has proceeded on 
a wrong view of the law in acquitting the 
accused and where the matter Is of great 
importance to the complainant in his 
position as author of the book which 
will be pirated by another who will 
secure for himself the gains that ought 
legitimately to go to the petitioner, a 
retrial should be ordered. AIR 1927 Mad 
981 (983) = 51 Mad 180 * 28 Cri LJ 
967. 

(5) Where in a criminal prosecution 
the order did not disclose under which 
clfiuse of Section 7 (of the 1914 Act) It 
was started, and the accused also had 


no knowledge regarding the same, it was 
held that the accused was not given a 
fair trial. AIR 1934 Pat 522 (523) = 36 
Cri LJ 30. 

(6) ‘Knowing infringement' — Substitu- 
tion of author's name and other altera- 
tions in body, made by third person — 
Publisher publishing work with those al- 
terations held not shown to have know- 
ingly violated any right conferred by 
Act. AIR 1965 All 274 (277) = 1965 (1) 
Cri LJ 672 = 1964 All WR (HC) 669. 

(7) ‘Knowingly infringes' the copyright 

has to be distinguished from knowingly 
publishing or printing of a work in 
which there is a copyright. The term 
publication has been defined in Section 3 
of tho Copyright Act and the term 'Copy- 
right' has been defined in Section 14 of 
the Copyright Act quite comprehensively. 
In the case of publication, the definition 
denotes certain activities whereas the 
term 'Copyright' connotes certain kinds 
of exclusive right to do certain Act. AIR 
1965 All 274 (275, 276) = 1965 (1) Cri 

LJ 672 = 1964 All WR (HC) 669 

(8) It is purely a question of fact whe- 
ther, upon fact proved the accused per- 
son could and did entertain a bona fide 
belief in the existence of his ^ copyright 
and the proof of such belief is a suffi- 
cient answer to a case in which the law 
requires proof of knowledge^ of an in- 
fringement as a necessary ingredient of 
an offence. AIR 1965 All 274 (276)= 1964 
All WR (HC) 669 = 1965 (1) Cri LJ 
672. ((1903) 89 LT 129, Disting.) 

(9) Where a person knowingly pub- 
lishes and prints a work in which 
another person has copyright, the ingre- 
dients of mens rea required by S. 63 are 
not satisfied. AIR 1965 All 274 (275) = 
1965 (1) Cri LJ 672 = 1964 All WR 
(HC) 669. 

(10^ What is required under Section 
63 of the Copyright Act for an action In 
respect of an offence is that the accused 
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64. Power of police to seize infringing copies. — (1) Where a Magistrate has 
taken cognizance of any offence under Section 63 in respect of the infringement 
of copyright in any work, it shall be lawful for any police officer, not below the 
rank of Sub-Inspector, to seize without any warrant from the Magistrate, all copies 
of the work wherever found, which appear to him to be infringing copies of the 
work and all copies so seized shall, as soon as practicable, be produced before the 
Magistrate. 

(2) Any person having an interest in any copies of a work seized under sub- 
section (1) may, within fifteen days of such seizure, make an application to the 
Magistrate for such copies being restored to him and the Magistrate, after hearing 
the applicant and the complainant and making such further inquiry as may be 
necessary, shall make such order on the application as he may deem fit. 

ICf. S. 16 of Copyright Act, 1913 (1913 No. 4) (New Zealand).] 


OBJECTS AND REASONS 


“This is a new clause which enables a police officer not below the rank of a Sub- 
Inspector to seize all copies of a work which appear to him to be infringing copies after 
a Magistrate has taken cognizance of an offence relating to infringement of copyright in 
such work. In the opinion of the Committee such a provision is necessary in the in- 
terest of authors and publishers particularly in cases of wholesale and deliberate acts of 
piracy.” — J. C. R. 

65. Possession of plates for purpose of making infringing copies. — Any per- 
son who knowingly makes, or has in his possession, any plate for the purpose of 
making infringing copies of any work in which copyright subsists shall be punish- 
able with imprisonment which may extend to one year, or with fine, or with both. 

[1914— S. 8.] 

66. Disposal of infringing copies or plates for purpose of making infringing 


copies. — The Court trying any offence 
offender is convicted or not, order that 


Section 63 — Note 1 (confd.) 
must have knowingly infringed or abetted 
the infringement of the copyringt in a 
work, or any other right conferred by the 
Copyright Act. AIR 1966 Mad 175 (176) 
= 1966 Crl LJ 553 = (1965) 2 Mad LJ 
377 ♦♦ AIR 1967 Ker 234 (2.35) = 1967 
Ker LT 1110 = 1967 Cri LJ 1517 (2). 

(11) Notes published on books prescrib- 

ed by University did not amount to in- 
fringement of copyright to make out a 
criminal offence. AIR 1965 J and K 101 
(102) = 1965 (2) Cri LJ 639 = 1965 

Kash LJ 219 (DB). 

(12) There is no specific provision in 
Section 63 regarding the place of suing 
for the commission of a criminal offence. 
The Criminal P. C. has to be referred 
to for the purpose. AIR 1969 Bom 302 
(.303) = 1969 Cri LJ 1109 = 71 Bom 
LR 409. 

(13) In the case of infringement of a 
copyright in respect of a literary work of 
two joint authors, one of the authors, 
who is aggrieved, is entitled to maintain 
a criminal action for the offence. AIR 
1966 Mad 175 (176) = 1966 Cri LJ 5.53 
= (1965) 2 Mad LJ 377. 

(14) The mandatory provision contain- 
ed in Section 64, Copyright Act, 1957 


under this Act may, whether the alleged 
all copies of the work or all plates in the 


makes the production of infringing copies 
necessary before the Magistrate trying 
the case to prove the ingredient of know- 
ledge of Infringement by accused contain- 
o<l in Section 63 of the Act. AIR 1905 
All 206 (207, 208) = 1965 (1) Cri LJ 
530 = 1963 All LJ 930. 

Section 64 — Note 1 

(1) The mandatory provision of Sec- 
tion 64 makes (he production of infring- 
ing copies necessary before the Magistrate 
trying the case. This is necessary to 
prove the ingredient of knowledge of 
infringement by accused. It is also necM* 
sary for handing over the copies to the 
complainant, if the Magistrate considers 
it expedient to do so. AIR 1965 All 206 
(207, 208) = 1965 (1) Cri LJ 530 = 

1963 All LJ 930. 

Section 66 — Note 1 

(1) If the Magistrate trying the case 
under Copyright Act considers^ it ex- 
pedient to hand over the infringing 
copies seized at another place from ttc 
accused, the Magistrate is justified under 
Section 64 to call for the infringing 
copies. AIR 1965 All 206 (207) = 1906 
(1) Cri LJ 530 = 1963 All LJ 930. 
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possession of the alleged offender, which appear to it to be infringing copies or 
plates for the purpose of making infringing copies, be delivered up to the owner 

of the copyright. 

[1914_S. 10(1).] 

67. Penalty for making false entries in register, etc., for producing or tender- 
ing false entries — Any person who, — 

(a) makes or causes to be made a false entry in the Register of Copyrights 

kept under this Act, or 

(b) makes or causes to be made a writing falsely purporting to be a copy 

of any entry in such register, or 

(c) produces or tendei's or causes to be produced or tendered as evidence 

any such entry or writing, knowing the same to be false, 

shall be punishable with imprisonment which may extend to one year, or with 
Kne, or with both. 

68. Penalty for making false statements for the purpose of deceiving or in- 
fluencing any authority or officer. — Any person who, — 

(a) with a view to deceiving any authority or officer in the execution of the 

provisions of this Act, or 

(b) with a view to procuring or influencing the doing or omission of any- 

thing in relation to this Act or any matter thereunder, 
makes a false statement or representation knowing the same to be false, shall be 
punishable with imprisonment which may extend to one year, or with fine or with 

both. 

69. Offences by companies.— (1) Where any offence under tWs Act has been 
committed by a company, every person who at the time the offence was com- 
mitted was in charge of, and was responsible to the company for, the conduct of 
the business of the company, as well as the company shall be deemed to be guilty 
of such offence and shall be liable to be proceeded against and punished accord- 
ingly : 

Provided that nothing contained in this sub-section shall render any person 
liable to any punishment, if he proves that the offence was committed without 
his knowledge or that he exercised all due diligence to prevent the commission 

of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an offence 
under this Act has been committed by a company, and it is proved that the 
offence was committed with the consent or connivance of, or is attributable to 
any negligence on the part of, any director, manager, secreta^ or other officer 
of the company, such director, manager, secretary or other officer shall also be 
deemed to be guilty of that offence and shall be liable to be proceeded against 

and punished accordingly. 

Explanation. — For the purposes of this section — 

(a) “company” means any body corporate and includes a firm or other 

association of persons; and 

(b) “director” in relation to a firm means a partner in the firm. 

70. Cognizance of offences. — No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the First Class shall try any offence under this 

Act. 

[1914 — S. 11.] 


Section 69 — 

(1) Criminal complaint under the Copy- 
right Act is maintainable in law against 
the partners of a firm as well as the 


Note 1 

Arm ilself in its trade name as accused 
persons. AIR 1969 Bom 302 (309) - 

1969 Cri LJ 1109 = 71 Bom LR 4Q9. 
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71. Appeals against certain orders of Magistrate. — Any person aggrieved by 
an order made under sub-section (2) of Section 64 or Section 66 may, within 
thirty days of the date of such order, appeal to the Court to which appeals from 
the Court making the order ordinarily lie, and such appellate Court may direct 
tiiat execution of the order be stayed pending disposal of the appeal 

[1914 — S. 10 (2).] 

72. Appeals against orders of Registrar of Copyrights and Copyright 
Board.— (1) Any person aggrieved by any Hnal decision or order of the Registrar 
of Copyrights may, within three months from the date of the order or decision 
appeal to the Copyright Board. 

(2) Any person aggrieved by any final decision or order of the Copyright 
Board, not being a decision or order made in an appeal under sub-section (1), 
may, within three months from the date of such decision or order, appeal to the 
High Court within whose jurisdiction the appellant actually and voluntarily resides 
or carries on business or personally works for gain : 

Provided that no such appeal shall lie against a decision of the Copyright 
Board under Section 6. 

(3) In calculating the period of three months provided for an appeal under 
this section, the time taken in granting a certified copy of the order or record of 
the decision appealed against shall be excluded. 

73. Procedure for appeals. — The High Court may make rules consistent 
with this Act as to the procedure to be followed in respect of appeals made to it 
under Section 72. 


CHAPTER XV 
MISCELLANEOUS 

74. Registrar of Copyrights and Copyright Board to possess certain powers 
of civil Courts. — The Registrar of Copyrights and the Copyright Board shall have 
the powers of a civil Court when trying a suit under the Code of Civil Procedure, 
1908, in respect of the following matters, namely : — 

(a) summoning and enforcing the attendance of any person and examining 
him on oath; 

(b) requiring the discovery and production of any document; 

(c) receiving evidence on afiBdavits; 

(d) issuing commissions for the examination of witnesses or documents; 

(e) requisitioning any public record or copy thereof from any Couit or 

ofiice; 

(f) any other matter which may be prescribed. 

Explanation. — For the purpose of enforcing the attendance of witnesses, the 
local limits of the jurisdiction of the Registrar of Copyrights or the Copyright 
Board, as the case may be, shall be the limits of the territory of India. 

Section 71 — Note 1 

(1) An order passed under Section 66 1934 Pat 522 (523) = 36 Cri L Jour 80. 
is appealable under this section. AIR (Case under Act of 1914.) 
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75. Orders for payment of money passed by Registrar of Copyrights and 
Cop>Tight Board to be executable as a decree. — E/ery order made by the Regis- 
trar of Copyrights or the Copyright Board under this Act for the payment of any 
money or by the High Court in any appeal against any such order of the Copy- 
right Board shall, on a certificate issued by the Registrar of Copyrights, the Copy- 
right Board or the Registrar of the High Court, as the case may be, be deemed 
to be a decree of a civil Court and shall be executable in the same manner as a 
decree of such Court. 

76. Protection of action taken in good faith. — No suit or other legal pro- 
ceeding shall lie against any person in respect of anything which is in good faith 
done or intended to be done in pursuance of this Act. 

77. Certain persons to be public servants. — Every officer appointed under 
this Act and every member of the Copyright Board shall be deemed to be a 
public servant within the meaning of Section 21 of the Indian Penal Code. 

78. Power to make rules.— (1) The Central Government may, by notifica- 
tion in the Official Gazette, make rules® lor carrying out the purposes of this 
Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, the Central Government may make rules to provide for all or any of the 
following matters, namely : — 

(a) the term of office and conditions of service of the Chairman and other 

members of the Copyright Board; 

(b) the form of complaints and applications to be made, and the licences 

to be granted, under this Act; 

(c) the procedure to be followed in connection with any proceeding before 

the Registrar of Copyrights; 

(d) the manner of determining any royalties payable under this Act, aud 

the security to be taken for the payment of such royalties; 

(e) the form of Register of Copyrights to be kept under this Act and the 

particulars to be entered therein; 

(f) the matters in respect of which the Registrar of Copyrights and the 

' Copyright Board shall have powers of a civil Court; 

(g) the fees which may be payable under this Act; 

(h) the regulation of business of the Copyright Office and of all things by 

^ this Act placed under the direction or control of the Registrar of 

Copyrights. 

(3) All rules made under this section shall, as soon as may be after they are 
made be laid before both Houses of Parliament for not less than thirty days and 
shall be subject to such modifications as Parliament may make during the session 
in' which they are so laid or the session immediately following. 

[®] For the Copyright Rules, 1958, see Gaz. of Ind., Extra., 21-1-1958, Pt. II, S. 3, 

page 167 (Am. by G. S. R. 267, dated 22-4-1958). 

79. Repeals, savings, and transitional provisions. — (1) The Indian Copyright 
Act 1914 and the Copyright Act of 1911 passed by the Parliament of the United 
Kingdom as modified in its application to India by the Indian Copyright Act, 
1914, are hereby repealed. 

(2) Where any person has, before the commencement^ of this Act, taken any 
action whereby he has incurred any expenditure or liabilities in connection with 
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the reproduction or performance of any work in a manner which at the time was 
lawful or for the purpose of or with a view to the reproduction or performance 
of a work at a time when such reproduction or performance would, but for the 
coining into force of this Act, have been lawful, nothing in this section shall 
diminish or prejudice any rights or interests arising from or in connection with 
such action which are subsisting and valuable at the said date, unless the person 
who. by virtue of this Act, becomes entitled to restrain such reproduction or 
performance, agrees to pay such compensation as, failing agreement, may be 
determined by the Copyright Board. 

(3) Copyright shall not subsist by virtue of this Act in any work in which 
copyright did not subsist immediately before the commencement of this Act under 
any Act repealed by sub-section (1). 

(4) Where copyright subsisted in any w)rk immediately before the com- 
mencement of this Act, the rights comprising such copyright shall, as from the 
date of such commencement, be the rights specified in Section 14 in relation to 
the class of works to which such work belongs, and where any new rights are 
conferred by that section, the owner of such rights shall be — 

(a) in any case where copyright in the work was wholly assigned before 
the commencement of this Act, the assignee or his successor-in- 
interest; 

(b) in any other case, the person who was the first owner of the copyright 
in the work under any Act repealed by sub-section (1) or his legal 
representatives. 

(5) Except as otherwise provided in this Act, where any person is entitled 
immediately before the commencement of this Act to copyright in any work or 
any right in such copyright or to an interest in any such right, he shall continue 
to be entitled to such right or interest for the period for which he would have 
been entitled thereto if 3iis Act had not come into force. 

(6) Nothing contained in this Act shall be deemed to render any act done 
before its commencement an infringement of copyright if that act would not 
otlierwise have constituted such an infringement. 

(7) Save as otherwise provided in this section, nothing in this section shall 
be deemed to affect the application of the General Clauses Act. 1897, with res- 
pect to the effect of repeals. 

[1914 — Sch. I, Ss. 33, 34, 36.] 


APPENDIX 

UNIVERSAL COPYRIGHT CONVENTION 

[Ratification by India] 

PRESS NOTE 

It is hereby announced for the information of the general public that the 
Government of India have ratified Universal Copyright Convention and Protocols 1 
and 2 thereto and acceded to protocol 3 of the Convention. 

The Instrument of Ratification was deposited wiRi UNESCO on 21st October 
1957, and the Convention will come into force as respects India, with effect from 

panuary 21, 1958. 

India has been a party to the Berne Convention for die protection of 
Literary and Artistic Works vever since 1887. 

A number of countries from Europe, Asia and America have joined t^ 
Convention but United States of America and certain other American countries 
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have not been members of the Berne Convention as those countries had a copy- 
right system which could not fit into some of the important provisions of the 
Berne Convention. 

The position, therefore, was that though the Berne countries were bound to 
one another by the Berne Convention, they were required to enter into separate 
agreement with non-Berne countries in regard to copyright matters. 

This position was obviously unsatisfactory and unceasing efforts were made 
for many years to bring the various countries following divergent systems under 
a common umbrella in the matter of international copyright. 

For this purpose, an inter-Governmental Conference was convened under 
the auspices of the UNESCO, at which delegations of Governments of about 50 
countries including India were present. This Conference adopted a convention 
called the “Universal Copyright Convention,” along with three Protocols tor 
regulating copyright relations amongst the countries ratifying or acceding to ine 

Convention. _ 

UNIVERSAL COPYRIGHT 


The Universal Copyright Convention does not, however, supersede the Berne 
Convention. In fact, the Berne Convention continues 

relationship amongst the Berne countries (vide Article XVII and the. Declaration 
annexed thereto). 

The Universal Copyright Convention only established relationship between 
the Berne countries and the non-Beine countries; it serves as a badge between 
the Berne countries and the non-Berne countries. Berne countries ratifying the 
Universal Copyright Convention will no longer need to enter into separate arrange- 
ments with non-Berne countries ratifying the Convention and the j 

tions between such countries will be regulated by the provisions of the Universal 
Copyright Convention. Likewise, the non-Berne countries which are .signatories 
to the Universal Copyright Convention will claim protection under that Conven- 
tion in the Berne countries which are signatories to the Universal Copyright 
Convention, without any further special arrangements. 

BASIC PRINCIPLE 

The basic principle adopted in the Universal __Copyiight Convention is of 
■National treatment.' It is expressed m Article ll of the Convention m the 


following words ; — . o. . j i 

“1 Published works of nationals of any Contracting State and works 

first published in that State shall enjoy in each other Contracting State 

the same protection as that other Slate accords to works of its nationals 

first published in its own territory.” 

“2 Unpublished works of nationals of each Contracting State shall 

enjoy in each other Contracting State the same protection as that other 

State accords to unpublished works of its own nationals. 

Accordingly Indian works and works of Indian nationals can, by virtue of 
this provision claim in every non-Berne Universal Copyright Convention couutry 
the same protection which is enjoyed by the national of that country m respect 
of his works published in that country . 

Many countries require under their domestic law compliance with certain 
formalities (e. g. registration, deposit of copies, notice, etc.), for acquisition ot 
copyright vrtthin their territory. 

The Universal Copyright Convention dispenses with this requirement and 
provides that it shall be deemed to have been satisfied if all copies of a work bear 
at a prominent place merely the symbol (C) (the letter C in a Circle) accompany 
by the name of the Copyright proprietor and the year of first publication (Am- 
cle III); Indian works have thus not now to comply with the formalities prescrib- 
ed in the laws of the non-Berne Universal Copyri^t Convention countries and 
will secure copyright protection by reason of the aforesaid symbol. 
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The Universal Copyright Convention also permits translation of published 
writings under certain conditions (Article V). 

The following non-Berne countries have so far ratified the Universal Copy- 
right Convention ; 

Andorra, Argentine Republic, Cambodia, Chile, Costa Rica, Cuba, Ecuador, 
the German Federal Republic, Gautemala, Haiti, Ireland, Laos* Liberia, Mexico! 
Nicaragua, Republic of El Salvador, Republic of Honduras, Republic* of San 
Marino, Uruguay and the United States of America. 

It is necessary that the Indian law of copyright should enable India to give 
effect to tlie terms of the Universal Copyright Convention. Parliament has recent- 
ly passed the Copyright Act, 1957, and it is proposed to bring the Act into force 
and make a suitable order under Sections 40 and 41 thereof for the purpose 
before January 21, 1958. 

TEXT OF UNIVERSAL COPYRIGHT CONVENTION 

[Geneva, 6 September, 1952.] 

The Contracting States, 

Moved by the desire to assure in all countries copyright protection of literary, 
scientific and artistic works. 

Convinced that a system of copyright protection appropriate to all nations 
of the world and expressed in a universal convention, additional to, and with- 
out impairing international systems already in force, will ensure respect for the 
rights of the individual and encourage the development of literature, the sciences 
and the arts. 

Persuaded that such a universal copyright system will facilitate a wider dis- 
semination of works of the human mind and increase international understand- 
ing. 

Have agreed as follows : 


ARTICLE I 

Each Contracting State undertakes to provide for the adequate and effective 
protection of the rights of authors and other copyright proprietors in literary, 
scientific and artistic works, including writings, musical, dramatic and cinemato- 
graphic works, and paintings, engravings and sculpture. 


ARTICLE n 

1. Published works of nationals of any Contracting State and works first 
published in that State shall enjoy in each other Contracting State the same 
protection as that other State accords to works of its nationals first published in 
its own territory. 

2. Unpublished works of nationals of each Contracting State shall enjoy in 
each other Contracting State the same protection as that other State accords to 
unpublished works of its own nationals. 


3. For the purpose of this Convention any Contracting State may, by 
domestic legislation, assimilate to its own nationals any person domiciled in that 
State. 

ARTICLE ni 


1. Any Contracting State which, under its domestic law, requires as a condi- 
tion of copyright, compliance with formalities such as deposit, registration, notice, 
notarial certificates, payment of fees or manufacture or publication in that Con- 
tracting State, shall regard these requirements as satisfied with respect to all 
works protected in accordance with this Convention and first published outside 
its ♦■erritory and the author of which is not one of its nationals, if from the time 
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of the first publication all the copies of the work published with the authority of 
the author or other copyright proprietor bear the symbol (C) accompanied by the 
name of the copyright proprietor and the year of first publication placed in such 
manner and location as to give reasonable notice of claim of copyright. 

2. The provision of paragraph 1 of this article shall not preclude any Con- 
tracting State from requiring formalities or other conditions for the acquisition 
and enjoyment of copyright in respect of works first published in its territory or 
works of its nationals wherever published. 

3. The provisions of paragraph 1 of this article shall not preclude any Con- 
tracting State from providing that a person seeking judicial relief must, in bring- 
ing the action, comply with procedural requirements, such as that the complainant 
must appear through domestic counsel or that the complainant must deposit with 
the Court or an administrative office, or both, a copy of the work involved in the 
litigation; provided that failure to comply with such requirements shall not a6Fect 
the validity of the copyright, nor shall any such requirement be imposed upon a 
national of another Contracting State if such requirement is not imposed on 
nationals of the State in which protection is claimed. 

4. In each Contracting State there shall be legal means of protecting with- 
out formalities the unpublished works of nationals of other Contracting States. 

5. If a Contracting State grants protection for more than one term of copy- 
right and the first term is for a period longer than one of the minimum periods 
prescribed in Article IV, such State shal' not be required tn comply with the 
provisions of paragraph 1 of this Arlicle III in inspect of the second or any sub- 
sequent term of copyright. 

ARTICLE IV 

1. The duration of protection of a work shall be governed, in accordance 
with the provisions of Article II and this Article, by the law of the Contracting 
State in which protection is claimed. 

2. The term of protection for works protected under this Convention shall 
not be less than the life of the author and twenty-five years after his death. 

However, any Contracting State which, on the effective date" of this Con- 
vention in that State, has limited this term for certain classes of works to a period 
computed from the first publication of the work, shall be entitled to maintain 
these exceptions and to extend them to other classes of works. For all these 
classes the term of protection shall not be less than twenty-five years from the 
date of first publication. 

Any Contracting State which, upon the effective date of this Convention in 
that State does not compute the term of protection upon the basis of the life of 
the author, shall be entitled to compute the term of protection from the date 
ot the first publication of the work or from its registration prior to publication, as 
the case may be, provided the term of protection shall not be less than twenty- 
five years from the date of first publication or from its registration prior to 
publication, as the case may be. 

If the legislation of a Contracting State grants two or more successive terms 
of protection, the duration of the first term shall not be less than one of the 
minimum periods specified above. 

8. The provisions of paragraph 2 of this Article shall not apply to photo- 
graphic works or to works of applied art; provided, however, that the term of 
protection in those Contracting States which protect photographic works, or works 
of applied art in so far as they are protected as artistic works, shall not be less 
than ten years for each of said classes of works. 

4. No Contracting State shall be obliged to grant protection to a work for 
a period longer than that fixed for the class of works to which the work in ques- 
tion belongs, in the case of unpublished works by the law of the Contracting 
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Stale of which the author is a national, and in the case of published works by 
the law of the Contracting State hi which the work has been first published. 

For the purposes of the application of the preceding provision, if the law of 
any Contracting State grants two or more successive terms of protection, the 
period of protection of that State shall be considered to be the aggregate of those 
terms. However, if a specified work is not protected by such State during the 
second or any subsequent term for any reason, the other Contracting States shall 
not lie obliged to protect it during the second or any subsequent term. 

5. For the purposes of the application of paragraph 4 of this Article the 
work of a national of a Contracting State, first published in a non-Contracting 
State, shall be treated as though first published in the ContracHng State of which 
the author is a national. 

fi. For the purposes of the application of paragraph 4 of this Article, in 
case of simultaneous publication in two or more Contracting States, the work 
shall be treated as though first published in the State which affords the shortest 
term; any work published in two or more Contracting States within thirty days 
oi its first publication shall be considered as having been published simultaneously 
in said Contracting States. 


[^) Effective dates in countries that h 


Andorra 

16.9.1955 

Argentina 

13-2.1958 

Austria 

2-7-1957 

Cambodia 

16-9-1955 

Chile 

16-9- 1955 

Costa Rica 

16-9-1955 

Cuba 

18-6-1957 

Ecuador 

5.6.1957 

France 

14-1.1956 

German Federal 


Republic 

16-9-1955 

Great Britain 

27-9-1957 

Haiti 

16.9.1955 

Holy Sea 

5-10-1955 

Iceland 

18-12-1956 

India 

21-1-1958 


ave ratified the Convention : 


Israel 

16.9.1955 

Italy 

24-1-1957 

Japan 

28-4.1956 

Laos 

16-9-1955 

Liberia 

27-7-1956 

Luxembourg 

15-10-1955 

Mexico 

12-5.1957 

Monaco 

16-9-1955 

Pakistan 

16-9-1955 

Philippines 

19.11.1955 

Portugal 

25-12-1956 

Spain 

16-9-1955 

Switzerland 

30-3-1956 

United States of 
America 

16-9-1955 


ARTICLE V 

1. Copyright shall include the exclusive right of the author to make, publish, 
and authorize the making and publication of translations of works protected under 
this Convention. 

2; However, any Contracting State may, by its domestic legislation, restrict 
the right of translation of writings, but only subject to the following provisions : 

If, after the expiration of a period of seven years from the date of the first 
publication of a writing, a translation of such writing has not been published in 
the national language or languages, as the case may be, of the Contracting State, 
by the owner of the right of translation or with his authorization, any national 
of such Contracting State may obtain a non-exclusive licence, from the competent 
authority thereof to translate the work and publish the work so translated in any 
of the national languages in which it has not been published; provided that such 
national, in accordance with the procedure of the State concerned, establishes 
either tliat he has requested, and been denied, authorization by the proprietor of 
the right to make and publish the translation, or that, after due diligence on his 
part, he was unable to find the owner of the right. A licence may also be granted 
on the same conditions if all previous editions of a translation in such language 
are out of print. 

If the owner of the right of translation cannot be found, then the applicant 
for a licence shall send copies of his application to the publisher whose name ap- 
pears on the work and, if the nationality of the owner of the right of translation 
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is known, to the diplomatic or counsular representative of the State of which sncli 
owner is a national, or to the organisation which may have been designated l)y 
the Government of thaA State. The licence shall not be granted before the expira- 
tion of a period of two Eonths from the date of the dispatch of the copies of the 
application. 

Due provision shall be made by domestic legislation to assure to tlie owner 
of the right of translation a compensation which is just and conforms to inter- 
national standards, to assure payment and transmittal of such compensation, and 
to assure a correct translation of tl»e work. 

The original title and the name of the author of the work shall be printed 
on all copies of the published translation. The licence shall be valid only for 
publication of the translation in the territory of the Contracting State where it 
has been applied for. Copies so published may be imported and sold in another 
Contracting State if one of the national languages of such other State is the sanie 
language as that into which the work has been so translated, and if the domestic 
law in such other State makes provision for such licences and does not prohibit 
such importation and sale. Where the foregoing conditions do not exist, the 
importation and sale of such copies in a Contracting State shall be governed by 
its domestic law and its agreements. The licence shall not be transferred by the 
licensee. 

The licence shall not be granted when the author has withdrawn from circu- 
lation all copies of the work. 

ARTICLE VI 

“Publication,” as used in this Convention, means the reproduction in tangible 
form and the general distribution to the public of copies of a work from which 
it can be read or otherwise visually perceived. 

ARTICLE Vn 

This Convention shall not apply to works or rights in works which, at the 
effective date of the Convention in a Contracting State where protection is claim- 
ed, are permanently in the public domain in the said Contracting State. 

ARTICLE VUI 

1. This Convention, which shall bear the date of September 6, 1952, .shall 
be deposited with the Director-General of the United Nations Educational, 
Scientific and Cultural Organisation and shall remain open for signature by all 
States for a period of 120 days after that date. It shall be subject to ratification 
or acceptance by the signatory States. 

2. Any State which has not signed this Convention may accede thereto. 

3. Ratification, acceptance or accession shall be effected by the deposit of 
an instrument to that effect with the Director-General of the United Nations 
Educational, Scientific and Cultural Organisation. 

ARTICLE DC 

1 This Convention shall come into force three months after the deposit of 
twelve instruments of ratification, acceptance or accession, among which there 
shall be those of four States which are not members of the International Union 
for the Protection of Literary and Artistic Works. 

2. Subsequently, this Convention shall come into force in respect of each 
State three months after that State has deposited its instrument of ratification, 
acceptance or accession. 

ARTICLE X 

1. Each Slate party to this Convention undertakes to adopt, in accordance 
with its Constitution, such measures as are necessary to ensure the application 
of this Convention. jf.t 
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2. It is understood, however, that at the time an instrument of ratification, 
acceptance or accession is deposited on behalf of any State, such State must be 

in a position under its domestic law to give effect to the terms of this Conven- 
tion. 

ARTICLE XI 

1. An Inter governmental Committee is hereby established with the follow- 
ing duties : 

(a) to study the problems c'oncerning the application and operation’ of this 

Convention; 

(b) to make preparation for periodic revisions of this Convention; ' 

(c) to study any other problems concerning the international protection of 

copyright, in co-operation with the various interested international 
organizations, such as the United Nations Educational, Scientific and 
Cultural Organisations, the International Union for the protection of 
Literary and Artistic Works and the Organization of American States; 

(d) to inform the Contracting States as to its activities. m:- ; 

2. The Committee shall consist of the representatives of twelve Cohtracting 

States to be selected with due consideration to fair geographical rcjiresehtation 
and in conformity with the Resolution relating to this article, annexed to this 
Convention. • / 

The Director-General of the United Nations Educational, Scientific and 
Cultural Organization, the Director of the Bureau of the International Union for 
the Protection of Literary and Artistic Works and the Secretary-General of the 
Organization of American States, or their representatives, may attend meetings of 
the Committee in an advisory capacity. > ; 

ARTICLE Xn 


Tlie Inter-governmental Committee shall convene a conference for revision 
of this Convention whenever it deems necessary, or at request of at least ten 
Contracting States, or of a majority of the Contracting States if there are less 
than twenty Contracting States. 

ARTICLE Xni 


Any Contracting State may, at the time of deposit of its instrument of ratifica- 
tion, acceptance or accession, or at any time thereafter,, declare by notificah'on 
addressed to the Director-General of the United Nations Educational, Scientific 
and Cultural Organization that this Convention shall apply to all or any of the 
countries or territories for the international relations of which it is responsible and 
this Convention shall thereupon apply to the countries or territories named in 
such notification after the expiration of the term of three months provided for in 
Article IX. In the absence of such notification, this Convention shall not apply 
to any such country or territo^>^ 

ARTICLE XIV 


1. Any Contracting State may denounce this Convention in its own name or 
on behalf of all or any of the countries or territories as to which a notification 
has been given under Article XIII. The denunciation, shall be made by notifica- 
tion addressed to the Director-General of the United Nations Educational. Scienti- 
fic and Cultural Organization. 

2. Such denunciation shall operate only in respect of the State or of the 
country or territory on whose behalf it was made and shalP not take effect until 
twelve months after the date of receipt of the notification. 


ARTICLE XV 


/h< 


d. 


A dispute between two or more Contracting States concerning the interpre- 
tation or application of this Convention, not settled by negotiatidn, shall, unless 


I . < 


to’.'l 
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the States concerned agree on some other method of settlement, be brought 
before the International Court of Justice for determination by it. 

ARTICLE X\T 


This Convention shall be established in English, French and Spanish. The 
three texts shall be signed and shall be equally authoritative. 

2 Ollicial texts of this Convention shall be established in German, Italian 
and Portuguese. 

Any Contracting State or group of Contracting States shall be entitled to 
have established by the Director-General of the United Nations Educational, 
Scientific and Cultural Organization other texts in the language of its choice by 
arrangement with the Director-General. 

All such texts shall be annexed to the signed texts of this Convention. 


ARTICLE XVH 


1. This Convention shall not in any way affect the provisions of the Berne 
Convention for* the Protection of Literai'y and Artistic Works or membership in 
the Union created by that Convention. 


2. In application of the foregoing paragraph, a Declaration has been an- 
nexed to the present article. This Declaration is an integral part of this Conven- 
tion for the States bound by the Berne Convention on January 1, 1951, or which 
have or may become hound to it at a later date. The signature of this Conven- 
tion by such States shall also constitute signature of the said Declaration, and 
ratification, acceptance or accession by such States shall include the Declaration 

as well as the Convention. 

ARTICLE XVni 


This convention shall not abrogate multilateral or bilateral copyright coiiven- 
Kons or arrangements that are or may be in effect exclusively between two or 
more American Republics. In the event of any difference either between the 
provisions of such existing conventions or arrangements and the provisions ot this 
Convention or between the provisions of this Convention and those of any new 
convention ’ or arrangement which may be formulated between two or more 
American Republics after this Convention comes into force, the convention or 
arrangement most recently formulated shall prevail between the parlies thereto. 
Righl^ in works acquired in any Contracting State under existing conventions 
or arrangements before the date this Convention comes into force m such State 

shall not be affected. 

ARTICLE XIX 


This Convention shall not abrogate multilateral or bilateral conventions or 
arrangements in effect between two or more Contracting States. In the event 
of any difference between the provisions of such existing conventions or arrange- 
ments and the provisions of this Convention, the provisions of this Convention 
shall prevail. Rights in works acquired in any Contracting State under existing 
conventions or arrangements before the date on which this Convention comes into 
force in such State shall not be affected. Nothing in this article shall affect the 
provisions of Articles XVII and XVIII of this Convention. 

ARTICLE XX 


Reservations to this Convention shall not be permitted. 

ARTICLE XXI 

The Director-General of the United Nations Educational, Scientific and 
Cultural Organization shall send duly certified copies of this Convention to the 
States interested, to the Swiss Federal Council and to the Secretary-General of 
the United Nations for registmtion by him. I *’■ » 
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He shall also inform all interested States of the ratifications, acceptances and 
accessions which have been deposited, the date on which this Convention comes 
into force, the notifications under Article XIII of this Convention and denuncia- 
tions under Article XIV. 

APPENDIX DECLARATION 
RELATING TO ARTICLE XVII 

The States which are members of the International Union for the Protection 
of laterary and Artistic Works, and which are signatories to the Universal Copy- 
right Convention, 

Desiring to reinforce their mutual relations on the basis of the said Union 
and to avoid any conflict which might result from the co-existence of the Con- 
vention of Berne and the Universal Convention, 

Have, by common agreement, accepted the terms of the following declara- 
tion: 

(a) Works which, according to the Beme Convention, have as their country 

of origin a country which has withdrawn from the International Union 
created by the said Convention, after January 1, 1951, shall not be 
protected by the Universal Copyright Convention in the countries of 
the Beme Union; 

(b) The Universal Copyright Convention shall not be applicable to the rela- 

tionships among countries of the Berne Union in so far as it relates 
to the protection of works having as their country of origin, within the 
meaning of the Beme Convention, a country of the International Union 
created by the said Convention. 

RESOLUTION CONCERNING ARTICLE XI 
THE INTER GOVERNMENTAL COPYRIGHT CONFERENCE 

Having considered the problems relating to the Inter-Govemmental Committee 
provided for in Article XI of the Universal Copyright Convention, resolves: 

1. The first members of the Committee shall be representatives of the follow- 

ing twelve States, each of those States designating one representative and an alter- 
nate: Argentine, Brazil, France, Germany, India, Italy, Japan, Mexico, Spain, 
Switzerland United Kingdom and United States of America. , 

2. The Committee shall be constituted as soon as the Convention comes into 
force in accordance with Article XI of this Convention. 

3. The Committee shall elect its Chairman and one Vice-Chairman. Tt :jhall 
establish its rules of procedure having regard to the following principles: — 

(a) the normal duration of the office of the representatives shall be six 

years; with one-third retiring every two years; 

(b) before the expiration of the term of office of any members, the Com- 

mittee shall decide which States shall cease to be represent^ on it 
and which States shall be called upon to designate representatives; the 
representatives of those States which have not ratified, accepted or 
acceded shall be the first to retire; 

(c) the different parts of the world shall be fairly represented; and ej^resses 

the wish that the United Nations Educational, Scientific and Cultural 
Organisation provide its Secretariat. 

In faith whereof the undersigned, having deposited their respective full 
powers, have signed this Convention. j , -j 

o • • • • 

Protocol 1 annexed to the Universal Copyright Convention conc^mng the 
application of that Convention to the worics of Stateless Persons and Reragees» 
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1 The States parties hereto, being also parties to the Universal Copyright Con- 
vention (hereinafter referred to as ‘the Convention’) have accepted the following 
provisions: — 

1. Stateless persons and refugees who have their habitual residence in a State 
party to this Protocol shall, for the purposes of the Convention, be assimilated to 
the nationals of that State. 

2. (a) This Protocol shall be signed and shall be subject to ratification or 
acceptance, or may be acceded to, as if the provisions of Article VIII of the Con- 
vention applied hereto. 

(b) This Protocol shall enter into force in respect of each State, on the date 
of deposit of the instrument or ratification, acceptance or accession of the State 
concerned or on the date of entry into force of the Convention with respect to 
such State, whichever is the later. 

In faith whereof the undersigned, being duly authorised thereto, have signed 
this Protocol. 

Done at Geneva, this sixth day of September. 1952. in the English. French 
and Spanish languages, the three texts being equally author.tat.v^ dLS 

which shall be deposited with the Director-General of UNESCa The 
General shall send certified copies to the signatory States, to the Swiss Federal 
Gouncil and to the Secretary-General of the United Nations for registration. 

. 

Protocol 2 annexed to the Universal Copyright Convention concerning the 
appUcation of that Convention to the works of certain Intematronal Organisations. 

The States parties hereto, being also parties to the Universal Copyright Con- 
vention (hereinafter referred to as ‘the Convention). 

Have accepted the following provisions : — 

1 (a) The protection provided for in Article II (1) of the Conventiori shall 

apply to works published for the first time by the United Nations, by the specialized 
AgUcies in relationship therewith, or by the Organisation of American States. 

(b) Similarly, ArUcle II (2) of the Convention shall apply to the said organi- 

sation or agencies. 

0 (c,\ This Protocol shall be signed and shall be subject to ratification or ac- 

ceptanci. lr% C acciled to. as® if the provisions of Article VIII of the Con- 

vention applied hereto. , i r i 

(h) This Protocol shall enter into force for each State on the date of deposit 
of the instrument or ratification, acceptance or accession of the Stale concerned 
or on the date of entry into force of the Convention with respect to such State, 

whichever is the later. , , » *1 

In faith whereof the undersigned, being duly authorised thereto, have signed 

Don^^lt Geneva, this sixth day of September, 1952, in the English, French 
and Spanish languages, the three texts being 

v/hich shall be deposited with the Director-General of the UNESCO. 

Ihe Director-General shall send certified copies to the signatoy States, to 
the Swiss Federal t^ouncil. and to the Secretary-General of the United Nations for 

registration. o o <» 

Protocol 3 annexed to the Universal Copyright Convention concerning the 
elfective date of instruments or Ratification or Acceptance of or Accession to that 

Convention. 

States parties hereto. 

Recognizing that the application of the Universal Copyright Convention (here- 
inafter referred to as ‘the Convention) to States participating in all the interna- 
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tional copyright systems already in force will contribute greatly to the value of 
the Convention; 

Have agreed as follows: — 

1. Any State party hereto may, on depositing its instrument or ratification or 
acceptance of or accession to the Convention, notify the Director-General of the 
United Nations Educational, Scientific and Cultural Organisation (hereinafter refer- 
red to as ‘Director-General’) that that instrument shall not take effect for the pur- 
poses of Article IX of the Convention until any other State named in such noti- 
fication shall have deposited its instrument. 

2. The notification referred to in paragraph 1 above shall accompany the 
instrument to which it relates. 

3. The Director-General shall inform all States signatory or which have then 
acceded to the Convention of any notifications received in accordance with this 
Protocol. 

4. This Protocol shall bear the same date and shall remain open for signa- 
ture for the same period as the Convention. 

5. It shall be subject to ratification or acceptance by the signatory States* 
Any State which has not signed this Protocol may accede thereto. 

6. (a) Ratification or acceptance or accession shall be effected by the deposit 
of an instrument to that effect with the Director-General. 

(b) Tliis Protocol shall enter into force on the date of deposit of not less than 
four instruments of ratification or acceptance or accession. The Director-General 
shall inform all interested States of this date. Instruments deposited after such 
date shall take effect on the date of their deposit. 

In faith whereof the undersigned, being duly authorised thereto, have signed 
this Protocol. 

Done at Geneva, this sixth day of September, 1952 in the English, French and 
the Spanish languages, the three texts being equally authoritative, in a single copy 
of which shall be annexed to the original copy of the Convention. The Director- 
General shall send certified copies to the signatory States, to the Swiss Federal 
Council, and to the Secretary-General of United Nations for registration. 

o o e o « 

— See Assam Gazette, 7-5-1958, Part II-A, p. 1268. 


[THE] CORONERS ACT, 1871 
(ACT IV OF 1871) 

[The text of the Act printed here is as on 31-3-1970.] 

CONTENTS 


PREAMBLE 


CHAPTER I 
PRELIMINARY 


SECTIONS 

1. Short title. 

2, [Repealed.] 


CHAPTER II 

APPOINTMENT OF CORONERS 

3. Coroners of Calcutta and Bombay. 

4. Their appointment, suspension and 

removal. 


5. Coroners to be public servants. 

6. Power to hold other offices. 

7. [Repealed.] 


CHAPTER III 

DUTIES AND POWERS OF 
CORONERS 

8. Jurisdiction to inquire into deaths. 

9. Coroner to be sent for when prisoner 

dies. 

10. Power to hold inquests on bodies 

within local limits wherever cause 
of death occurred. 
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11. Power to order body to be dis* 

•(> Interred. I 

12. Summoning jury. 

Inquest may be on Sunday. 

13« Opening Court. 

^14. Jurors to be sworn. 

15. View of body 

16. Proclamation for witnesses. 

17. Summoning witnesses. 

18. Post-mortem examinations 

Fees to medical witnesses. 

18-A. Report of Chemical Examiner. 

19. Evidence to be on oath. 

Evidence on behalf of accused. 
Interpreter. 

Questions suggested by jury. 

20. Cornor to take down evidence in 

writing. 

Witnesses to sign depositions. 
Coroner to subscribe depositions. 
Coroner a Magistrate. 

21. Adjournment of inquest. 

Jurors^ recognizances, 

22. Coroner to sum up to jury. 

23. Coroner to drawn up inquisition. 

24. Contents of inquisition. 

25. Procedure where death is found due 

to an act amounting to an offence. 

26. Power to arrest and commit for 

trial. 

27. ' [Repealed.] 

28. Warrant for burial. 


29. Inquisitions not to be quashed for 

want of form. 

Amendment of inquisition. 

30. Cessation of jurisdiction as to trea- 

sure-trove, wrecks, etc. 

Felo de sc. 

Deodands. 


CHAPTER IV 
CORONERS* JURIES 

31. Fine on juror neglecting to attend. 

32. Certificate as to defaulting juror. 

Service of copy of certificate. 

33. Levy of fine. 

34. Jurors not to be summoned twice 

within the year. 

35. Jurors on inquest on prisoner. 


CHAPTER V 

RIGHTS AND LIABILITIES OF 

CORONERS 

36. Coroner’s salary. 

37. Disbursements to be repaid. 

38. Power to appoint deputy. 

Revocation of appointment. 

39. Exemption from serving on juries. 

40. Privilege from arrest. 

41. Penalty for failure to comply with 

Act, • 

42. Limitation of suits. 

FIRST SCHEDULE.— [Repealed.] 

SECOND SCHEDULE.— FORM OF IN- 
QUISITION. 


REPORT OF SELECT COMMITTEE 

We the undersigned, the hfemhers of the Select Committee of the Council of 
Governor-General of India for the purpose of making and Regulations, to which 

the Bill to consolidate laws relating to Goroners has been referred, have the honour to 

present this preliminary report. 

The Bill, as introduced, was intended merely to consolidate the exisUng law con- 
tained in two statutes and three Acts, and it provided m the words of 33 G o. I”- ^p. 
52 S 157 that the Coroners should exercise the like jurisdiction as by law might be 
Lrcised by Coroners elected for counties in England We have struck out this orovi- 
sion which would have necessitated constant reference to English statutes and text-hooks 
and'we have in lieu thereof codified such part of the English law of Coroners as seemed 

adapted to the Presidency towns. ... 

The amended Bill accorrhngly declares the Goroner.s jurisdiction to enquire into 

deaths by accident, homicide or suicide, sudden rr’ ovidcs 

of prisoners in prison. It enables him to order a body to be disiterred. It provides 

for summoning ^ries, swearing the jurors, viewing the body, summoning witnesses, and 

post mortem examinations. ' . . , -.l 

It declares that the evidence shall be taken on oath, that witnesses unacqamlcd with 
EnglLh shall be examined through an interpreter, that questions ^^Seested by the juj 
shall he put ' and that the Coronor shall take down the material parts of the evidence. 
Power Is '^Eiven to adjourn the inquest. When the wtnesses have been e«imined Ihe 
Coroner wfll sum up, and the jury will consider of their verdict. When the verdict is 
deUyered, the Coroner will draw up an inquisition setting forth the matters specified m 
S. 24, and in the form given in the second Schedule. 
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When the verdict amounts to murder, culpable homicide, or killing by a rash or 
negligent act (the last mentioned offence is about to be added to the Fend Code) the 
Coroner will bind by recognizance any person acquainted with the facts to appear at 
the next sessions, and prosecute or give evidence. The Coroner will also certify the 
iccognizances and deliver them with the inquisition and evidence to the Court in which 
the trial is to be. He may also issue his warrant for the apprehension of the accused. 

The amended Bill expressly abolishes the Coroner’s jurisdiction as to treasure-trove 
and wrecks, and declares that he shall not be liable to execute process. 

The Coroner of Calcutta will, under the amended Bill, be appointed by the 
Lieutenant Governor of Bengal and not by the Governor-General in Council. 

As to Coroner’s juries, we have provided (S. 31) that when an inquest is held on 
the body of a prisoner, no officer of the prison and no prisoner confined therein shall be 
a juror. There is a similar provision in the Schedule to the English Prisons Act (28 
and 29 Vic., c. 126), clause 48. 

As to a Coroner s rights, we have added three clauses, one providing for repaying 
his disbursements for fees to medical witnesses, hire of rooms for the jury, and the like; 
another exempting him from serving on juries, and a third privileging him from arrest 
while engaged in the discharge of his official duty. 

We have omitted the clause corresponding with Act 12 of 1867, S. 12, as this will 
more fitly be placed in the Prisoners Bill now before the Council. 

We have omitted, as unnecessary, the elaborate specification of the informalities in 
case of which the inquisition may be amended by a Judge of the High Court. For vari- 
ances between the statements in the inquisition and the Evidence Act 18 of 1862 (Ss. 1 
and 57 ) appears to provide sufficiently . . . .’’—Gazette of Ind., 1870, Ft. V, p. 351. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLA'TION 

— Amended by Acts 5 of 1889, 38 of 1920. 

—Adapted by A. O., 1937; A. L. O., 1950; 2 A. L. O.. 1956. 

— Amended in West Bengal by Bengal Act 7 of 1944; Ordn. 10 of 1966. 

— Amended in Maharashtra and Gujarat by Bombay Acts 13 of 1930: 25 of 1942; 
6 of 1947; 16 of 1948; 39 of 1953; 69 of 1954. 

— Repealed and amended by Acts 10 of 1881; 4 of 1908. 

—Repealed in part by Acts 9 of 1871; 10 of 1873; 12 of 1873; 16 of 1874; 12 of 
1891, 

[THE] CORONERS ACT, 1871. 

(ACT IV OF 1871)* 

[27th January, 1871.] 

An Act to consolidate and amend the laws relating to Coroners. 

Preamble. — Whereas it is expedient to consolidate and amend the laws re- 
lating to Coroners in the Presidency-towns; f It is hereby enacted as follows: — 

[*] For Statement of Objects and Reasons, see Gaz. of Ind., 1870, Ft. V, p. 295; for 
Preliminary Report of the Select Committee, see ibid, p. 351; and for Proceedings 
in Council, see ibid. Supplement, pp. 1077, 1195, 1298; and ibid, 1871, pp. 198 
and 207. 

[t] There are only 3 such towns in India Bombay, Calcutta and Madras, 'fhe Act, 
however, does not extend to Madras. 

CHAPTER I 
PRELIMINARY 

1. Short title.— This Act may be called THE CORONERS ACT, 1871. 

0[ O o o o « j 

[*] The local extent and commencement clauses were repealed, by the Coroners Ac^ 
1881 (10 of 1881), S. 2, and by the Repealing Act, 1874 (16 of 1874), respectively. 
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2. Repeal of enactments. 
1873).] 


CHAPTER U 

APPOINTMENT OF CORONERS 

•[3, Coroners of Calcutta and Bombay. — Within the local limits of the ordi- 
nary original civil jurisdictionf of each of the High Courts of Judicature at Fort 
Wilham and Bombay there shall be a Coroner. { Such Coroners shall be called 
respectively the Coroner of Calcutta and the Coroner of Bombay.] 

.yt [*] Substituted for original section, by the Coroners (Madras) Act, 1889 (5 of 1889), 
Section 2. 

[t] For performance of similar duties in areas comprised within the local limits of 
ordinary original civil jurisdiction of the High Court at Madras, see S. 174 of Cri- 
minal Procedure Code (1898) (as amended by the Coroners (Madras) Act, 1889). 
[t] The English institution of Coroners originated about 1194; they were ofiBcers below 
the rank of Sheriff elected in the County Court. Their duty to hold inquests on 
sudden death commenced in the 13th century. A Coroner is an official having 
both judicial and ministerial duties. His ministerial office is only as the Sheriff*^ 
substitute where he is incapable of acting. The judicial duties include the in- 
quiry into the manner of death of persons slain or dying in suspicious circum- 

stances or in prison. There are Coroners for every County in England elected 
by the County Council — See Jowit's Dictionary, 1959 Edn., p. 499. 

STATE AMENDMENTS 

Maharashtra: 

Renumber Section 3 as sub-section (1) of that section and after sub-section (1) so le- 
niimbered, insert the following new sub-section, namely: — 

‘■(2) The State Government may, from time to time, direct that there shall be 
one or more Additional Coroners within the local limits of the Ordinary Original Civil 
Jurisdiction of the High Court of Judicature at Bombay. Every such Additional 
Coroner shall be competent to exercise and perform all the powers ami dutie.s con- 
ferred upon or assigned to the Coroner of Bombay by or under this Act or any other 

law for the time being in force.’* — Bom. Act 16 of 1948, S. 2 (24-3-1948). 

Section 3-A 

West Bengal: 

After S. 3, insert the following: — 

“3-A. Additional Coroner of Calcutta. — (1) One or more persons may be ap- 
pointed as Additional Coroner or Additional Coroners of Calcutta. 

(2) An Additional Coroner shall exercise all the powers and perform all the 
duties conferred upon or assigned to the Coroner by or under this Act or any other 
law for the time being in force: 

Provided that, except when the Coroner is absent on account of illness or for 
any other cause, an Additional Coroner shall deal with such cases or matters only 
as the Coroner may, having regard to the business pending before him, from time 
to time, by order in this behalf, direct. 

(3) A Coroner may transfer to, or withdraw to himself from, an Additional 
Coroner any case or matter with which the Coroner is competent to deal, or may 
transfer any such case or matter from one Additional Coroner to another Additional 
Coroner.” — West Bengal Ordinance 10 of 1966, SecUon 3. 

4. Their appointment, suspension and removal. — Every such officer shall be 
appointed and may be suspended or removed by the ®[State Government] 

fl* • •] 

[*] Substituted for ‘Provincial Government’ by A. L. O., 1950. 

It] 'The words “Every person now holding such office shall be deemed to have been 
appointed under this Act" were repealed by the Ahiending Act, 1891 (12 of 1891). 


[Repealed by the Repealing Act, 1873 (12 of 
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STATE AMENDMENT 

West Bengal; 

In its application to the City of Calcutta, in Section 4, — 

(a) For the words “Every such officer’*, substitute “Every Coroner and every 
Additional Coroner”; 

(b) after the words “may be suspended”, insert “dismissed”; and 

(c) add the following proviso at the end, namely — 

“Provided that only such persons* as have, for not less than ten years held 
judicial office or practised as Advocates or Solicitors of a High Court or of 
two or more such Courts in succession shall be eligible for appointment as 
Coroner or Additional Coroner under this Act.** — West Bengal Ordinance 10 
of 1966, Section 4. 

[*] No person can be appointed a Coroner or Deputy or Assistant Deputy Coroner in 
England unless he is a barrister, solicitor or legally qualffied medical practitioner 
of not less than five years’ standing in his profession: Coroners (Amendment) Act, 
1926 (16 and 17 Geo. 5, c. 59), S. 1 (1) and Medical Act, 1950 (14 Geo. 6, c. 29), 
Schedule II. 

STATE AMENDMENT 

Section 4-A 
Maharashtra: 

After S. 4, insert the following new Section 4-A: — 

“4-A. When one or more Additional Coroners are appointed, the Coroner of 
Bombay shall make such arrangements as he thinks fit for distribution of the work, 
of the Coroner under the Act between himself and the Additional Coroners.” — ^Dom. 
Act, 16 of 1948, S. 3 (24-3-1948). 

5. Coroners to be public servants. — Every Coroner shall be deemed a public 
servant within the meaning of the Indian Penal Code. 

STATE AMENDMENT 

West Bengal: 

For S. 5, substitute the following: — 

“5. Coroners and Additional Coroners to be public servants. — ^Every Coroner 
and eveiy Additional Coroner shall be deemed to be public servants within the mean- 
ing of the Indian Penal Code.” — West Bengal Ordinance 10 of 1966, S. 5. 

6. Power to hold other offices. — Any Coroner may hold simultaneously any 
other office under Government. 

STATE AMENDMENT 

. West Bengal: 

In it.s application to the City of Calcutta, in S. 6, after the words “Any Coroner”, insert 
the words “or Additional Coroner”. — West Bengal Ordinance 10 of 1966, S. 6. 

7. Oath to be taken by Coroner. [Repealed by the Indian Oadis Act, 1873 
(10 of 1873).] 


CHAPTER ra 

DUTIES AND POWERS OF CORONERS 

'll 

8. Jurisdiction to inquire into deaths. — ^When a Coroner *[has reason to 
believe] that the death of any person has been caused by accident, ho micide, sm * 

Section 8 — Note 1 unknown. AIR 1946 Bom 184 (185) = 47 

Cri L Jour 555. - 

(1) A Coroner's inquest is aimed at (2» One of the object of holaing 
inquiring into the cause of the death public inquiry by a coroner is to saxis^y 

of any person which he has reason to the public conscience that an unnatur^ 

believe to have been caused by accident death was not hushed up. AIK isao oom 

homicide, suicide or suddenly by means 164 (185) = 47 Cri L.Jour 555. 
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cide, or suddenly by means unknown, or that any person being a prisoner luis 
died in prison, 

and that the body is lying within the place for which the Coroner is so ap- 
pointed, 

die Coroner shall inquire into the cause of death. 

Every such inquiry shall be deemed a judicial proceeding within the meaning 
of Section 193 of tlie Indian Penal Code. 

[•] Substituted by the Coroners Act, 1881 (10 of 1881). S. 5, for “is informed”. 

STATE AMENDMENTS 

Maharashtra: 


clti. Substitute for S. 8: — 

“8. JurisdicHon to inquire into death.— (1) When the Coroner is informed that 
, the dead body of a person is lying within his jurisdiction and there is reasonable 
cause to suspect that such person has died under any of the circumstances mentioned 
in Section 9 or has died a sudden death of which the cause is unknown, the Coroner 
may proceed to hold a preliminary inquiry on the body, without a jury. 


(2) For the purpose of an iiujuiry under sub-section (1) the Coroner may, as 
soon as practicable after the receipt of the information proceed to view er- 

mine the body. Such view and examination shall be held m the presence of the 
Police Officer to whose section the case belongs and, if possible, m the presence 
of the relations or friends, if any, of the deceased and the Coroner may reduce to 
writing such observations as Uie appearance of the body requires. When the in- 
quiry is concluded if the Coroner is satisBed as to the cause of death and if a pos 
mortem examination is in his opinion not necessary, the Coroner may authorise the 
body to be disposed of.” — Bom. Act 13 of 1930, S. 2. 


West Bengal: 

To the first paragraph of S. 8 ending with the words -inquire into the cause of 
death”, add the following proviso: — 

“Provided that unless the State Government otherwise directs, no such inquiry 
shall be held in the case where the death of any person has been caused by enemy 
action.”— Bengal Act 7 of 1944 (8-2-1945). 


Section 8-A 


STATE AMENDMENT 


Maharashtra: 

Insert the following after S. 8 : — 

®[8-A. W^ere the Coroner has reason to believe that death has occurred 
within his jurisdiction in any of the circumstances mentioned in Section 8 or 9 and 
that owing to the destruction of the body, or disposal thereof in contravention of 
any law for the time being in force, or to the fact that the body is lying in a place 
from which it cannot he recovered, an inquest cannot be held except by virtue 
of the provisions of this section, he may report the facts to tlic State Government 
and the State Government may, if it considers it desirable so to do, direct an in- 


'Section 8 — Note 1 (contd.) 

(3) The enquiry by a coroner under 
Section 8 is a general inquiry for further 
action by police if necessary. AIR 1946 
184 (185) — 47 Cri L Jour 555. 

(4) Inquiry before the coroner, al- 
though it may be judicial proceeding is 
not a proceeding between the prosecutor 
and the accused. AIR 1933 Bom 479 
(479) s= 35 Crl L Jour 106 AIR 1946 
Bom 184 (185) = 47 Cri L Jour 555- 


(5) No analogy exists between a Coro- 
ner's inquest and an inquiry into the 
cause of death under Criminal P. C. 
(1878 ) 3 Cal 742 (752) (DB). 

(6) Inquest by Jury — Duty of Coro- 
ner - — He should not make unjustified 
remarks which might a0ect Jury's mind 
prejudicially. AIR 1968 Bom 426 (433) = 
1968 Cri LhT 1610 c= 70 Bom LR 238 

(DB). 
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quest to be held touching the death. When such direction is given, an inquest shall 
be held accordingly by the Coroner and the provisions of this Act shall apply with 
such modifications as may be necessary in consequence of the inquest being held 
otherwise than on or after view of the body.] 

[®] Inserted by Coroners (Bombay Amendment) Act, 1954 (69 of 1954) Section 3 

(15-11-1954). 

9. Coroner to be sent for when prisoner dies. — ^Whenever a prisoner dies in 
a prison, situate within the place for which a Coroner is so appoined, the Superin- 
tendent of the prison shall send for the Coroner before the body is ® [disposed ofj. 
Any Superintendent failing herein shall on conviction before a Magistrate be 
punished with fine not exceeding five hundred rupees. 

Nothing in the former part of this section applies to cases in which fee death 
has been caused by cholera or other epidemic disease. 

[*] Substituted for “buried”, by the Coroners (Amendment) Act. ‘1908 (4 of 
1908), Section 2. 

STATE AMENDMENT ‘ 

Maharashtra: 1 

For Section 9, substitute the following: — 

9®. Inquest by jury. — (1) If it appears to the Coroner, either before or in the course 
of an inquiry under Section 8, that there is reason to suspect— 

(a) that the deceased came by his death by homicide, suicide or infanticide; or 

(b) that the death was caused by an accident, or poison, or machinery; or 

(c) that the death was caused by an occurrence arising out of the use of a vehicle 

in a street, public road or in a private place; or 

(d) that the death occurred in a prison in which the deceased was a prisoner or 

that it occurred whilst the deceased was in the custody of the police; or 
t[(dd) that the death occurred — 

(i) in a leper asylum appointed under the Lepers Act, 1898; 

(ii) in an asylum or mental hospital established or licensed under tfie Indian 

Lunacy Act, 1912; 

(iii) in a Borstal School established under the Bombay Borstal Schools Act, 

1929; 

(iv) in a Receiving Centre or certified Institution provided and maintained 

under the Bombay Beggars Act, 1945; 

(v) in any certified school, Remand Home or fit person institution or approved 

place, established, maintained, declared or recognised, as the case may be, 
under the Bombay Children Act, 1948; 

in which the deceased was received, detained, committed to, confined or 
kept, as the case may be, under the orders of any authority competent to pass 
such orders under the said Acts; or] 

(e) that the death occurred in circumstances the continuance or possible re<mr- 

rence of which is prejudicial to the health or safety of the public or any 
section of the public; 

and in any other case, if it appears to the Coroner either before or in the 
course of the preliminary inquiry that there is reason for holding an inquest 

Section 9 — Note 1 an inquest by Jury. But Clause (e) has 

(1) Section 9 read as a whole, merely no bearing on the question as to what 

indicates in what circumstances the should be recorded in the Coroner s 

Coroner would be justified in holding an Jury’s verdict under Section 24. For 

inquest by Jury. Clause (e) of Section 9 that purpose, Section 24 is the only sec- 

indicates that if there are any circum- tion which deals with the contents of 

stances attending the death in question an inquisition. AIR 1968 Bom ^26 («1) 

which endanger public health or safety, = 1968 Cri I.J 1610 = 70 Bom LR 2J8 

the Coroner would be entitled to hold (DB). 
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he shall proceed to hold such inquest, whether or not the cause of death 
arose within his jurisdiction: 

1 [Provided that such inquest shall not be held in the case of death arising 
out of an offence triable under the Bombay Public Security Measures Act, 
1947]. 

(2) Such inquest shall ordinarily be held in the Coroner's Court-house. 

(3) The Coroner may hold one inquest on the bodies of several persons provided 
that they all are believed to have come by their deaths, in or in consequence of one 
and the same incident. 

(4) Every such inquest shall be deemed to be a judicial proceeding within the mean- 
ing of Section 193 of the Indian Penal Code and for the purpose of any such inquest 
the Coroner shall have and may exercise all the powers of a Criminal Court under Sec- 
tion 476 and Section 480 of the Code of Criminal Procedure, 1898. 

(5) The Coroner may hold an inquest by jury simultaneously with the preliminary 
inquiry.” 

[®1 Original Section 9 was substituted by Bom, Act 13 of 1930, Section 2. 

[t] Inserted by Coroners (Bombay Amendment) Act, 1953 (Bom. Act 39 of 1953), Sec- 
tion 2 (17-6-1953). 

[t] Substituted for the former proviso, by the Bombay Public Security Measures Act, 
1947 (Bom. Act 6 of 1947), Section 26 (23-3-1947). 

10. Power to hold inquests on bodies within local limits wherever cause of 
death occurred. — Whenever an inquest ought to be holden on any body lying 
dead within the local limits of the jurisdiction of any Coroner, he shall hold such 
inquest, whether or not the cause of death arose within his jurisdiction. 

STATE AMENDMENT 

Maharashtra: 

®[10. (1) When a person dies — 

(a) in a prison situate within the local limits of the Coroner's jurisdiction, the 

Superintendent of the prisonj 

(b) whilst in the custody of the police, the police officer in charge of the section 

concerned; 

(c) in any of the places referred to in clause (dd) of sub-section (1) of Section 9, 
the Superintendent where there is a superintendent appointed for such place 
and elsewhere, the person in charge of the place, 

shall report the death to the Coroner and await his orders before the body is disposed 
of. 

(2) Any superintendent of prison or any such police officer or any superintendent or 
person in charge of the place referred to in clause (dd) of sub-section (1) of Section 9, 
who fails to comply with the requirements in sub-section (1) shall, on conviction before 
a Magistrate, be punished with fine which may extend to five hundred rupees.] 

[*] Original Section 10 was substituted by Bom. Act 13 of 1930 and that section was 
again substituted by the Coroners (Bombay Amendment) Act, 1953 (Bom. Act 89 
of 1953), Section 3 (17-6-1953). 

11. Power to order body to be disinterred. — A Coroner may order a body to 
be disinterred within a reasonable time after the death of the deceased person 
either for the purpose of taking an original inquisition where none has been taken, 
or a further inquisition •[where the Coroner considers it necessary or desirable 
in the interests of justice to take a further inquisition]. 

■ [•] Substituted for “where the first was insufficient,” by the Coroners (Amendment) 
hi . Act, 1908 (4 of 1908). Section 8. ' .? 
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Maharashtra: 

I'or Si-ctiuo 


STATE AMENDMENT 

11, substitute the following: — 


“11. Penalty for disposal of body lo prevent an inquest. — (1) Any person who, with 
the intenti(m of preventing the holding of an inquest on a dead body which the Coroner 
is loound to hold under Section 9, buries, cremates or otherwise disposes of it, and any 
p('ison uho with such intention abets such hiirial, cremation or disposal of a dead bodv 
shall, on conviction befoie a Magistrate, be punished with fine which may extend to 
five hundred rupees. 

(2) Such punishment shall be in addition to the punishment to which such person 
may be lia].>le for any offence of which he may be found guilty in respect of the death 
of the deceased (»r unde^r Section 201 of the Indian Penal Code." — Bom. Act 13 of 1930, 
Sectii)n 2, 


12. Summoning jury. — On receiving notice of any death mentioned in Sec- 
tion S, the Coroner shall summon five, seven, nine, eleven, thirteen or fifteen res- 
pcctuble persons lo appear before him at a time and place to be specified in the 
summons, tor the purpose of inquiring when, how and by what means the de- 
ceased came by his death. 

Inquest may be on Sunday. 

Any inquest uruler this Act may be held on a Sunday. 

STATE AMENDMENT 

Maharashtra: 


For Section 12, substitute the following::— ‘ 

‘T2. Power lo order body to be disinterred. — A Coroner may order a body to 
he disinterred within a reasonable time after the death of the deceased person, 
either for tlu* purpose of taking an original inquisition where none has been taken, or 
a further iiKiuisilion where further inquisition is, in the opinion of the Coroner, 
in-cessar>- or desirable in th<* inlen'sts of justice." — Bom. Act 13 of 1930, Section 2. 


13. Opening Court. — When the time arrives, the Coroner shall proceed to the 
place so specified, open the Court by proclamation, and call over the names of 
the jurors. 


STATE AMENDMENT 


Maharashtra: 


For Section 13, substitute the following: — 

“13. Summoning jury. — In order to the impanelling of a jur>' for an inquest 
under Section 9 tlu? C:)rt)ner shall summon not less than five nor more than eleven 
respectable persons to appear before him at a time and place to be specified in 
the summons for the purpose of inquiring where, when and by what means the de- 
ceased came by his death." — Bom. Act 13 of 1930, Section 2. 

14. Jurors to be sworn, — When a sufficient jury is in attendance, he shall 
administer an oalh lo each juror to give a true verdict according to the evidence, 
and shall then proceed with the jury to view the body. 


STATE AMENDMENT 


Maharashtra: 


For Section 14, substitute the following: — 

“14, Opening Court, Jurors to be sworn. — (1) On the day and at the hour fixed 
for the inquest the Coroner shall proceed to open his Court by proclamation and 
shall call over the names of the jurors on whom summonses under Section 13 have 
been duly served. If not less than five jurors are in attendance, the Coroner shall 
administer an oath to each juror to give a verdict according to the eviden^. 

(2) If the number of jurors in attendance is less than five, or, if in the course 
of an inquest at any time before the return of the verdict a juror is absent and it 
is not practicable to enforce his immediate attendance, the Coroner may appoml 
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such nuiuber of persons as may be necessary to serve as jurors in the inquest.” — 
Boro. Act 13 of 1930» Section 2, 

STATE AMENDMENT 

Section 14-A 
Maharashtra: 

After Section 14 insert the following: — 

*T4-A. Inquest may be on Sunday or public holiday. — An inquest under this 
Act or its adjourned hearing under Section 21 may be held on a Sunday or a public 
holiday.” — Inserted by Bom. Act 13 of 1930, S. 2. 

15. View of body. — The Coroner and the jury shall view and examine the 
body at the first sitting of the inquest, and the Coroner shall make such observa- 
tions to the jury as the appearance of the body requires: 

•[Provided that the Coroner may, with the concurrence of a majority of the 
jury, dispense with a view of the body, if he is satisfied, from medical evidence or 
i^edical certificates, that no advantage would result from such viewing.] 

[•] Inserted by the Coroners (Amendment) Act, 1908 (4 of 1908), Section 4. 


STATE AMENDMENT 

* 

Maharashtra: 

For Section 15 suKslitule the following: — 


"15. View of body. — At or before the first sitting of an inquest on a body, the 
Coroner shall view the body and if before the body has been disposed of, a 
majority of the jurors so desire, it shall be viewed by the jurors also: 

* Provided that when a preliminary' inquiry on the Ijody has been held under 

Section 8, or if from the medical evidence or from a medical certificate, the Coroner 
is satisfied that no advantage will result from such viewing, th<* Coroner may dis- 
pense with a view of the body at the inquest, — Suhstilult*d by Bom. Act 13 of 
1930, S. 2. 

16, Proclamation for witnesses. — The Coroner shall then make proclamation 
for the attendance of witnesses, or, where the inquiry is conducted in secret, shall 
call in separately such as know anything concerning the death. 

STATE AMENDMENT 

Maharashtra: 


For Section 16, substitute the following: — 

"10. Proclamation for witnesses. — The Coroner shall then make proclamation 
for the attendance of witnesses; or, where the inquiry is conducted in secret, shall 
call in separately such as know anything concerning the death.” — Bom. Act 13 of 
1930, Section 2 — Substituted by Bom. Act 13 of 1930, S. 2. 

17, Summoning witnesses. — •[It shall be the duty of all persons acquainted 
with the circumstances attending the death to appear before the inquest as wit- 
nesses; the Coroner shall inquire of such circumstances and the cause of death, 
and, if before or during the inquiry he is informed that any person, whether within 
or without the local limits of his jurisdiction, can give evidence or produce any 
document material thereto, may issue a summons requiring him to attend and 
give evidence or produce such document on the inquest. 

Any person di.sobeying such summons shall be deemed to have committed 
an offence under Section 174, Section 175 or Section 176 of the Indian Penal 
Code, as the case may be.] 

Section 17 — Note 1 I, 

(1) Coroner Is not a Court. AIR 1959 Bom 6 (8) == 1959 Cri LJ 30 — 60 Bom 
LR 822 (DB). 
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For the purpose of causing prisoners to be brought up to give evidence, the 
Coroner shall be deemed a Criminal Court within the meaning of [[Part IX of 
the Prisoners Act, [1900]. 

[°] Substituted for the original paragraphs, by the Coroners Act, 1881 (10 of 1881), 
Section 6. 

[t] Substituted for '‘Act No. XV of 1869 (to provide facilities for obtaining the evi- 
chmee and appearance of prisoners and for service of process upon them”, by the 
CoroncTs (Amendment) Act, 1908 (4 of 1908), Section 5. 

[t] Now see the Prisoners (Attendance in Courts) Act, 1955 (32 of 1955). 

STATE AMENDMENT 

Maharashtra: 

For Section 17 substitute the following: — 

17. Summoning witnesses.— -(1) It shall be the duty of all persons acquainted 
with the circumstances attending the death to appear before the inquest as witness^o. 
The Coroner shall inquire of such circumstances and the cause of death, and if before 
or during the inquiry he is informed that any person, whether within or without 
the local limits of his jurisdiction, can give evidence or produce any document 
material thereto, may issue a summons requiring him to attend and give evidence 
or produce such document on the inquest. 

(2) When any person so summoned fails to appear and the summons has been 
proved to be duly served on him in time to admit of his appearing in accordance 
therewith and no reasonable excuse is offered for such failure, the Coroner may, 
after recording his reasons in writing, issue a warrant for his arrest. Such warrant 
shall be executed as if it were issued under Section 90 of the Code of Criminal 
Procedure, 1898. 

(3) Any person disobeying a summons issued under sub-section (1) shall be 
deemed to have committed an offence under Section 174, Section 175 or Section 176 
of the Indian Penal Code, as the case may be. 

(4) For the purpose of causing prisoners to be brought up to give evidence, 
the Coroner .shall be deemed a Criminal Court within the meaning of Part IX of 
the Prisoners Act. 1900.”— Bom. Act 13 of 1930, Section 2. 

18. Post-mortem examinations. — The Coroner may direct the performance of 
a post-mortem examination with or without an analysis of the contents of the 
stomach or intestines by any medical witness summoned to attend the inquest : 
Fees to medical witnesses. 

and every medical witness, other than the Chemical Examiner to Government, 
shall be entitled to such reasonable remuneration as the Coroner thinks fit. 


Maharashtra 


STATE AMENDMENT 


For S. 18, sub.stitute the following : 

18. Post-mortem examinations. Fees to medical witnesses. — (1) If before proceed- 
ing to view a body under section 8 or at the view or at any stage of an inquest by jury, 
it appears to the Coroner that a post-mortem examination of the body is necessary to 
ascertain the cause of death, he may direct such examination to be held by his Surgeon 
or by a duly qualified Registered Medical Practitioner invited to attend as a witness. 
The Coroner may also direct an analysis of any of the organs or parts of the body or 
of their contents. Every Medical witness other than the Chemical Examiner to Govern- 
ment and the Coroner’s surgeon shall l>e entitled to such reasonable remuneration as the 
Coroner thinks fit. For the purpose of such post-mortem examination the Coroner may 
order the removal of the body to any place within his jurisdiction which may be provid- 
ed for that purpose. 


(2) Report of Chemical Examiner. — Any document purporting to be a report under 
the hand of any Chemical Examiner or Assistant Chemical Examiner to Government 
upon any matter or thing duly submitted to him for examination, or anafysis and report 
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in the course of any proceeding under this Act, may be used as evidence in any inquest 
under this Act and in any subsequent inquiry, trial or other proceeding under the Code 
of Criminal Procedure, 1898 — Bom. Act 13 of 1930, S. 2. 

®[18A. Report of Chemical Examiner. — Any document purporting to be a 
report under the hand of any Chemical Examiner or Assistant Chemical Examiner 
to Government upon any matter or thing duly submitted to him for examination 
or analysis and report in the course of any proceeding under this Act, may be 
used as evidence in any inquest under this Act and in any subsequent inquiry, 
trial or other proceeding under the Code of Criminal Procedure, 1898.] 

[®] Inserted by the Coroners (Amendment) Act, 1908 (4 of 1908), S. 6. 


Maharashtra: 


STATE AMENDMENT 


After S. 18, insert the following : 


18A. Notwithstanding anything contained in this Act, the Coroner may, at any 
stage of the proceedings under this Act for the purposes of preservation or safe custody, 
order the removal of the body to any place within his jurisdiction which may have 
been provided for that purpose — Coruners (Bombay Amendment) Act, 1954 (Bom. Act 69 
of 1954), S. 4 (15-11-1954). 

19. Evidence to be on oath. Evidence on behalf of accused. — All evidence 
given under this Act shall be on oath, and the Coroner shall be bound to receive 
evidence on behalf of the party (if any) accused of causing the death of the 
deceased person. 


Interpreter. 

Witnesses unacquainted with the English language shall be examined through 
the medium of an interpreter, who shall be sworn to interpret truly as well the 
oath as the questions put to, and the answers given by, the witnesses. 


Section 19 — Note 1 

(1) An inquest is not the same thing 
as a trial before a Criminal Court where 
under a special provision of the Criminal 
Procedure Code the accused is not to be 
administered an oath. In the absence of 
any similar provision in the Coroner's 
Act, the person accused at the inquest 
can give evidence on his own behalf. 
11928) 29 Cri L Jour 234 (234) (Bom). 

[But see AIR 1926 Bom 144 (148) = 
50 Bom 56 = 27 Cri L Jour 433.2 

i2) The whole spirit of the Coroner’s 
Act IS that all persons acquainted with 
the circumstances and cause of the death 
of a deceased person, excepting persons 
implicated in a crime in respect of such 
death, shall be examined as witnesses on 
oath by the Coroner. AIR 1926 Bom 144 
(148) = 50 Bom 56 = 27 Cri L Jour 433. 

(3) Where a person who gave evidence 
before the Coroner died before the 
enquiry against the accused before the 
Magistrate started, his evidence is not 
admissible, in the trial of the accused in 
the Sessions Court, under Section 33 of 
Evidence Act. AIR 1933 Bom 479 (479) = 
35 Cri L Jour 106. 

(4) Under Section 19 (3) as amended 
by Bombay Act 13 of 1930, a Coroner 
shall be deemed to be a Magistrate for 
the purpose of Section 26 of the Evi- 
dence Act. AtR 1941 Bom 50 (50) = ILR 
(1941) Bom 27. 

IVol. 6.1 3 A. M. 70 


(5) There is no provision of law which 

renders a statement made voluntarily 
by an accused, a suspect, in inquest pro- 
ceedings before a Coroner inadmissible 
against the accused on his trial for the 
olTence. AIR 1928 Bom 52 (53) = 29 
Cri L Jour 651 ** AIR 1926 Bom 131 
(152) = 50 Bom HI = 27 Cri L Jour 
466 •* (1928) 29 Cri L Jour 234 (234) 

(Bom). 

(6) A statement of a person on oath in 
the course of an inquest by the Coroner 
cannot he used against him during his 
trial for an olTence suspected to have 
been committed by him in the same pro- 
ceedings for which the inquest is held. 
AIR 1926 Bom 144 (146) = 50 Bom 56 
= 27 Cri L Jour 433. 

(7) When an accused is examined on 
oath, as a witness by Coroner, his state- 
ment cannot be admitted as a confession, 
it not being a voluntary statement. AIR 
1926 Bom 144 (149/ = 50 Bom 56 = 27 
Cri L Jour 433 

|8) The Coroner is not justified m 
making remarks against witnesses and 
advocates appearing in the inquest just 
to relieve the alleged tension in Court. 
The proceedings must not lose the sere- 
nity which they deserve. AIR 1968 Bom 
426 (433) = 1968 Cri LJ 1610 = 70 Bom 
LR 238 (DB). 

(9) A Coroner is not a Court — The 
words "shall be deemed to be" in Sec- 
tion 19(3) would show that its intention 
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Questions suggested by jury. 

After each witness has been examined, the Coroner shall inquire whether the 
jury wish any further questions to be put to the witness, and, if the jury wish that 

any such questions should be put, the Coroner shall put them accordingly. 

STATE AMENDMENT 

Maharashtra: 

For S. 19, substitute the following : 

19. Evidence to be on oath. — (1) All evidence given, under this Act, shall except 

in the case provided in sub-section (2), be on oath and the Coroner shall be boimd to 

receive the evidence on behalf of the person who is alleged to have caused or to be 

concerned in causing the death of the deceased person. 

(2) Evidence on behalf of accused. — If such person himself wishes to make a state- 
ment it shall be the duty of the Coroner to warn him that he is not bound to make any 
statement; but if such person persists, the Coroner shall, without administering him any 
oath, record his statement in full after duly warning him that any incriminating state- 
ment which he may make may be used in evidence in any subsequent inquiry, trial ot 
other proceeding under the Code of Criminal Procedure, 1898. 

(3) For the purpose of section 26 of the Indian Evidence Act, 1872. a Coronet 
shall be deemed to be a Magistrate. 

(4) Interpreter. — Witnesses unacquainted with the English language shall be exa- 
mined through the medium of an interpreter, who shall be sworn to interpret truly as 
well the oath as the question put to, and the answer given by each witness. 

(5) After each witness has been examined, the Coroner shall enquire whether the 
jury wish any further questions to be put to the witness, and if the jury wish that any 
such questions shall be put the Coroner shall put them accordingly — Bom. Act 13 of 
1930, S. 2. 

20. Coroner to take down evidence in writing. — ^The Coroner shall commit 
to writing the material parts of the evidence given to the jury, and shall read or 
cause to be read over such parts to the witness and then procure his signature 
thereto. 

Witnesses to sign depositions. 

Any witnesses refusing so to sign shall be deemed to have committed an 
offence under Section 180 of the Indian Penal Code. 

Coroner to subscribe depositions. 

Every such deposition shall be subscribed by the Coroner. 

Coroner a Magistrate. 

®[For the purposes of Section 26 of the Indian Evidence Act, 1872, a 
Coroner shall be deenied to be a Magistrate.] 

[*] Inserted by the Coroners Act, 1881 (10 of 1881), S. 7. 

STATE AMENDMENT 

Maharashtra: 

For S. 20, substitute the following : 

20. Mode of recording evidence. — (1) The evidence given to the jury shall be 
recorded in the manner prescribed in section 356 of the Code of Criminal Procedure, 
1898. 

(2) For the purpose of this section the Coroner shall be deemed to be a Magistrate. 

— Bom. Act 13 of 1930, Section 2. 


Section 20 — Note 1 

(1) A Coroner is not a Court in the 
hierarchy of Courts established for the 
administration of justice. AIR 1959 Bom 
6 (8) = 1959 Cri LJ 30 = 80 Bom LR 
822 (DB). 


Section 19 — Note 1 (contd.) 

was that for certain limited purposes the 

Coroner was to discharge his functions 

in a manner in which a criminal Court, 

would discharge them, AIR 1959 Bom 6 

(8) = 1959 Cri LJ 30 = 60 Bom LR 822 

(DB). 
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21. Adjournment of inquest. — ^The Coroner may adjourn the inquest from 
time to time, and from place to place. 

Juror’s recognizances. 

Whenever the inquest is adjourned the Coroner shall take the recognizances 
of the jurors to attend at the time and place appointed, and notify to the wit- 
nesses when and where the inquest will be proceeded with. 

The amount of such recognizances shall in each case be fixed by the 
Coroner ®[and the whole, or such part thereof as to the Coroner seems fit, shall, 
in default of attendance by the jurors, be recoverable in the same manner as a 
fine imposed under Section 31]. 

[®1 Inserted by the Coroners (Amendment) Act, 1908 (4 of 1908), S. 7- 

STATE AMENDMENT 

Section 21-A 
Maharashtra: 


After Section 21 insert Section 21A, namely — 

21A. Inquest to be adjourned if criminal proceedings have been instituted before 
a Magistrate.— (1) If on an inquest touching a death, the Coroner is informed, before the 
jury have given their verdict that criminal proceedings have been instituted against 
some person before a Magistrate in respect of an offence touching the death of the 
deceased, he may adjourn the inquest until after the conclusion of the criminal proceed- 
ings and may, if he thinks fit, discharge the jury. 

(2) After the conclusion of the criminal proceedings which it shall be the duly of 
the police to communicate to the Coroner, the Coroner may, subject as hereinafter pro- 
vided if he thinks fit, resume the adjourned inquest : 

Provided that at such resumed inquest no inquisition shall be held against any 
person in respect of any offence with which he was charged or of which he could have 
been convicted in the proceedings referred to in sub-section (1), and no findmg sha 1 be 
recorded which is inconsistent with the determination of any matter by the result of 

those proceedings. 

(3) Where the Coroner resumes an inquest which has been adjourned and the jury 
has been discharged, he shall proceed in all respects as if the inquest had not previously 
been begun and the provisions of this Act shall apply accordingly as if the resumed 
inquest were a fresh inquest, except that it shall not be obligatory on the Coroner to 

view the body. 

(4) If having regard to the result of the criminal proceedings, the Coroner decides 
not to resume the inquest, he shall furnish the Commissioner of Police with a certificate 
stating the result of the criminal proceedings and any parHculars necessary for the 
registration of the death which may have been ascertained. 

(5) For the purposes of this section, the expression “the criminal proceedings” means 
the proceedings before a Magistrate and before any Court to which the accused person 
is committed for trial or before which an appeal from the conviction of that person is 
heard, and criminal proceedings shall not be deemed to be concluded until no further 
appeal can be made in the course thereof. — Bombay Act XIII of 1930, S. 3. 

22. Coroner to sum up to jury. — ^When all the witnesses have been examin- 
ed. the Coroner shall sum up the evidence to the jury, and the jury shall then 
consider of their verdict. 


23. Coroner to draw up inquisition. — ^When the verdict is delivered the 
Coroner shall draw up the inquisition according to the finding of the jury, or, 
when the jury is not unanimous, according to the opinion of the majority. 


section 22 — Note 1 
(1) The provision would show that the 
Legislature did not intend the Coroner 
to be a Court like the Courts in the 


hierarchy of Courts established for the 
administration of justice. AIR 1959 Bom 
6 (8j = 1959 Cri LJ 30 = 60 Bom LR 
822 (DB) 
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24. Contents of inquisition. — Every inquisition under this Act shall be sign- 
ed by the Coroner with his name and style of office and by the jurors, and shall 
set forth — 


(1) where, when and before whom the inquisition is holden. 

(2) who the deceased is, 

(3) where his body lies, 

(4) the names of the jurors, and that they present the inquisition upon 
oath, 

(5) where, when and by what means the deceased came by his death, and 

(6) if his death was occasioned by the criminal act of another, who is 

guilty thereof. 

If the name of the deceased be unknown, he may be described as a certain 
person to the jurors unknown. 

Every such inquisition shall be in the form set forth in the Second Schedule 
hereto annexed, with such variation as the circumstances of each case require. 

®[25. Procedure where death is found due to an act amounting to an 
offence. — When the jury or a majority of the jury find that the death of the 
deceased person was occasioned by an act which amounts to an offence under 
any law in force in f [India] the Coroner shall immediately after the inquest 
forward a copy of the inquisition, together with the names and addresses of the 
witnesses, to the Commissioner of Police.] 

[*] Substituted for the original section, by the Coroners (Amendment) Act, 1908 (4 
of 1908), S. 8. 

[t] Substituted for “a Part A State or a Part C State," by 2 A. L. O., 1956. 


*[26. Power to arrest and commit for trial. — The Coroner may also, where 
the verdict justifies him in so doing, issue his warrant for the apprehension of 

Section 24 — Note 1 


il) The inquest is not a decision, but 
a prima facie opinion and stands on no 
higher footing than an order of com- 
mitment to the sessions. It is not a judg- 
ment, much less a judgment inter partes. 
AIR 1946 Bom 184 (185) = 47 Cri L Jour 
G55. 

(2! The Coroner has power to draw 
up an inquisition which is to set out the 
details mentioned in Section 24. He has 
no power to pronounce a binding and 
authoritative judgment. AIR 1959 Bom 6 
(8) = 1959 Cri LJ 30 = 60 Bom LR 822 
IDB) 

(3) Coroner s inquest is not admissible 
in evidence in subsequent trial of the 
accused. AIR 1946 Bom 184 (185) = 47 
Cn L Jour 555. 

(4) Inquest Report — Admissibility in 
evidence — Mere recitals in inquest 
report, not substantive evidence. AIR 
1965 Ker 44 (46) = 1965 (1) Cri LJ 173 
(DB,. 

(5) Duty of Coroner to put pointed 
questions to foreman of Jury to record 
findings under Section 24 — Absence of 
verdict of Jury as to cause of death — 
Coroner merely copying out cause of 
death from post-mortem report — Jury’s 
verdict of negligence is vitiated when 
there is no finding that such negligence 
amounted to criminal act as contemplat- 
ed by Section 24. AIR 1968 Bom 426 


(430) = 1968 Cri LJ 1610 = 70 Bom LR 
238 (DB). 

(6) Clause (e) of Section 9 indicates 
that if there are any circumstances at- 
tending the death in question which en- 
danger public health or safety, the 
Coroner would be entitled to hold an 
inquest by jury. But clause (e) has no 
bearing on the question as to what 
should be recorded in Coroner's jury's 
verdict under Section 24. AIR 1968 Bom 
426 (431) = 1968 Cri LJ 1610 = 70 Bom 
LR 238 (DB). 

(7) Not setting out names of Jurors in 
inquisition as required by Section 24 (4) 
is merely a technical defect — But 
recording of verdict of negligence with- 
out finding it amounted to criminal act 
within Section 24 (6) is a substantial 
defect. AIR 1968 Bom 426 (429, 433) = 
1968 Cri LJ 1610 = 70 Bom LR 238 (DB). 

Section 25 — Note 1 
(1) The provisions under Section 25 
show that the Legislature did not in- 
tend the Coroner to be a Court like the 
Court in the hierarchy of Courts estab- 
lished for administration of justice. AIR 
1959 Bom 6 (8) = 1959 Cri LJ 30 = 60 
Bom LR 822 (DB). 

Section 26 — Note 1 
(1) Powers of the Coroner under 
Not such as those of Courts established 
fur administration of justice. AIR 1959 
Bom 6 (8) = 1959 Cri LJ 30 = 60 Bom 
LR 822 (DB). 
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the person who is found to have caused the death of the deceased person, and 
send him forthwith to a Magistrate empowered to commit him for trial.] 

[®] Substituted for the original section, by the Coroners (Amendment) Act, 1908 (4 
of 1908), S. 9. 

27. Power to accept bail, — [Repealed by the Coroners (Amendment) Act, 
1908 (4 of 1908), S. 10.] 

28. Warrant for burial. — When the proceedings are closed, or before, if it 
be necessai*y to adjourn the inquest, the Coroner shall give his warrant for the 
•[disposal] of the body on which the inquest has been taken. 

[“] Substituted for “burial," by the Coroners (Amendment) Act, 1908 (4 of 1908), 
Section 11. 

29. Inquisitions not to be quashed for want of form. — No inquisition found 
upon or by any inquest shall be quashed for any technical defect. 


Amendment of inquisition. 

In any case of technical defect, a Judge of the High Court may, if he thinks 
fit, order the inquisition to be amended, and the same shall forthwith be amend- 
ed accordingly. 

30. Cessation of jurisdiction as to hcasure trove, wrecks, etc. — It shall no 
longer be the duty of the Coroner to inquire whether any person dying by his 
own act was or was not felo de se,® to inquire of treasure trovef or wrecks, f 
to seize any fugitives goods.§ to execute process or to exercise as Coroner any 
jurisdiction not expressly conferred by this Act. 

Felo de se. 

A felo de se® shall not forfeit his goods. 


Deodands. 


Deodands®] are hereby abolished. 

[®] Felo de se (a lelon with respect to himself); one who feloniously commits suicide. 
In England escheat or forfeiture for felony was abolished by the Forfeiture Act, 
1870 (33 and 34 Viet., c. 23). A Coroner's inquest must be held in every case 
of suicide, and in the absence of evidence of unsoundness of mind a verdict of 
felo de se may be directed and returned — See Wharton’s Law Lexicon; Earl 
Jowitl’s Dictionary of English Law, 1959 Ed., page 792. 

[t] Money or coin, gold, silver, plate, or bullion, found hidden in the earth or othei 
private place, the owner thereof being unknown or unfound, in which case it 


Section 29 — Note 1 

(1) Bombay High Court has. subject 
to the provisions of the Coroners Act, all 
the powers which the Court of King’s 
Bench had with reference to the inqui- 
sitions when the High Court was consti- 
tuted. There is no provision in the Act 
enabling the Coroner to make a refer- 
ence to the High Court. But any party 
interested in or affected by the inquisi- 
tion may apply to the High Court for 
either amending or quashing the ver- 
dict of the jury. Under S. 29, the High 
Court can amend the inquisition only in 
cases of technical defects. High Court 
will not quash an inquisition merely on 
the ground that the findings of the jury 
are against the evidence in the case. 
AIR 1927 Bom 163 (164, 165) = 51 Bom 
300 = 28 Cri L Jour 285 (DB). 

(2) Coroner's Court is not a Criminal 
Court within the meaning of Clause 27 
of the Letters Patent of the Bombay 


High Court. AIR 1927 Bom 163 (165) = 
51 Bom 300 = 28 Cri L Jour 385 (DB). 

(3) No evidence or data justifying con- 
clusion of jury — High Court can quash 
inquisition under first part of Section 29. 
AIR 1962 Bom 252 (253, 254) *= 1962 (2) 
Cri LJ 478 — 64 Bom LR 339 (DB). 

(4) High Court has power to quash 
inquisition though not merely on techni- 
cal grounds — Power can be exercised 
to cure substantial defects — Not set- 
ting out names of Jurors in inquisition 
as required by Section 24 (4) is merely 
a technical defect — But recording ver- 
dict of negligence without finding that 
it amounted to criminal act within S. 24 
(6) is a substantial defect — Direction 
that certain portions in Inquisition 
should stand quashed given. AIR 1968 
Bom 426 (429. 433) = 1968 Cri LJ 1610 = 
70 Bom LR 238 (DB). 
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belongs to the Crown: see Wharton’s Law Lexicon, 14th Ed., page 1009; Jowitf’s 
Dictionary of English Law, 1959 Edn., p. 1777. In England the Coroner has 
jurisdiction to hold an inquest under the Coroners Act, 1887 (50 and 51 Viet., 
c. 71) S. 36, as to treasure trove; but his function is confined to ascertaining whe- 
ther any given thing is or is not within the definition, and he cannot inquire as to 
who is entitled to it — See Earl Jowitt’s Dictionary of English Law, 1959 Ed., 
page 1777. 

[t] Such goods, including the ship or cargo or any part, as, after a shipwreck, are 
afloat or cast upon the land by the sea. Formerly they were not wreck so long 
as they remained at sea in the iurisdiclion of the Admiralty: In England, it is a 
branch of coroner’s office to inquire concerning shipwrecks and certify whether 
there has been a wreck or not and who is in possession of goods. In India such 
investigation is made by the Receiver of Wreck appointed by the Central Govern- 
inent. under S. 391 of the Merchant Shipping Act, 1958 — See Earl Jowitt’s 
Dictionary of English Law, 1959 Ed., page 1884. See also the definition of 
‘wreck’ given in S. 3 (58) of the Merchant Shipping Act, 1958 (44 of 1958) and 
Part XIII of the said Act dealing with ‘wreck and salvage.’ 

[§] Fugitives goods — the goods of a man which had been forfeited because he had 
made flight. See also sections 87, 88 and 89 of the Code of Criminal Procedure. 

[*t] Defendant — A personal chattel which had been the immediate occasion of the 
death of any reasonable creature; it was forfetied to the Crown to be applied to 
pious uses and distributed in alms by the high almoner. Deodands were abolish- 
ed in England by the Deodands Act, 1862 (9 and 10 Viet., c. 62) — See Earl 
Jowitt’s Dictionary of English Law, 1959 Ed., page 612. 


CHAPTER IV 
CORONERS* JURIES 

31. Fine on juror neglecting to attend. — Whenever any person has been 
duly surnmoned to appear as a juror by a Coroner, and fails or neglects to attend 
at the time and place specified in the summons, the Coroner may cause him to 
be openly called in his Court three times to appear and serve as a juror; and 
upon the non-appearance of such person, and proof that such summons has been 
served upon him or left at his usual place of abode, may impose such fine upon 
the defaulter, not exceeding fifty rupees, as to the Coroner seems fit. 

STATE AMENDMENT 

Maharashtra: 


For Section 31 substitute the following, namely — 

31. List of Jurors. — (1) 'The Coroners shall prepare and from time to time revise 
a list of sufficient number of persons of good character and adequate education, liable 
to serve as jurors in his Court. 

(2) All male persons between the ages of twenty-one and sixty whose names are 
not in the Common Jury list of the High Court, shall, subject to the exemptions mention- 
ed in Section 320 of the Code of Criminal Procedure, 1898, be liable to serve as jurors 
in the Coroner’s Court. 

(3) Fine on juror neglecting to attend. — ^Whenever any person has been duly sum- 
moned to appear as a juror by a Coroner, and fails or neglects to attend at the time 
and place specified in the summons, the Coroner may cause him to be openly called in 
his Court three times to appear and serve as a juror, and upon the non-appearance of 
such, person, and proof that such summons has been served upon him or left at his 
usual place of abode, may impose such fine upon the defaulter, not exceeding fifty 
rupees as to the Coroner seems fit: Provided that the Coroner may, in his discretion, 
remit any fine so imposed. — Bombay Act XIII of 1930, Section 4. 
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32. Certificate as to defaulting juror. — The Coroner shall make out and 
sign a certificate, containing the name and surname, the residence and trade or 
calling of every person so making default, together with the amount of the fine 
so imposed, and the cause of such fine, 

and shall send such certificate to one of the Magistrates of the place of 
which he is the Coroner, 

Service of copy of certificate. 

and shall cause a copy of such certificate to be served upon the person so 
fined, by having it left at his usual place of residence, or by sending the same 
through the Post Office, addressed as aforesaid and registered. 

33. Levy of fine. — Thereupon such Magistrate shall cause the fine to be 
levied in the same manner as if it had been imposed by himself. 

34. Jurors not to be summoned twice wthin the year. — Unless in case of 
necessity, no person who has appeared, or has been summoned to appear, as a 
iuror on an inquest, and has not made default shall, within one year after such 
appearance or summons, be summoned to appear as a juror under this Act. 

35. Jurors on inquest on prisoner. — When an inquest is held on the body 
of a prisoner dying within a prison, no officer of the prison and no pnsoner con- 
fined therein shall be a iuror on such inquest. 


CHAPTER V 

RIGHTS AND LIABILITIES OF CORONERS 

36. Coroner s salary.— Every Coroner shall be entitled to such salary for 
the performance of the duty of his office as is prescribed in that behalf by the 

“[State Government]. 

[®] Substituted for ‘Provincial Government' by A. L. O., 1950. 

STATE AMENDMENT 

Section 36-A 
West Bengal: 

After Section 36, insert the following : — 

“36A Allowances of Additional Coroners. — An Additional Coroner shall be entitled 
to receive such allowances as may be fixed by the State Government."— West Bengal 

Ordinance 10 of 1906, S. 7. 

37 Disbursements to be repaid. — All disbursements duly made by a Coro- 
ner for fees to medical witnesses, hire of rooms for the jury, and the like, shall 
be repaid to him by the “[State Government]. 

[®] Substituted for ‘Provincial Government* by A. L. O,, 1950. 

38. Power to appoint deputy. — ^Every Coroner may from time to time, with 
the previous sanction of the “[State Government,] appoint, by writing under his 
hand, a proper person to act for him as his deputy in the holding of inquests. 

i[o ; 

All inquests taken and other acts done by any such deputy, under or by 
virtue of any such appointment, shall be deemed to be the acts of the Coroner 

appointing him : 

Provided that no such deputy shall act for any such Coroner except during 
the illness of the said Coroner, or during his absence for any lawful and reason- 
able cause. 
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Revocation of appointment. 

Every such appointment may at any time be cancelled and revoked by the 
Coroner by whom it was made. 

[® Substituted for ‘Provincial Government’ by A. L. O., 1950. 

[f] The words “and such deputy shall take and subscribe, before one of the Judges 
of the High Court, an oath that he will faithfully discharge the duties of office” 
were repealed by the Indian Oaths Act, 1873 (18 of 1873). 

39. Exemption from serving on juries. — No Coroner or Deputy Coroner 
.shall be liable to serve as a juror. 

STATE AMENDMENT 

West Bengal: 

In S. 39, after the words “No Coroner," insert the punctuation mark, and words “Ad- 
ditional Coroner" — West Bengal Ordinance 10 of 1966, S. 8. 

40. Privilege from arrest. — Coroners and Deputy Coroners shall be privileg- 
ed from arrest while engaged in the discharge of their official duty. 

STATE AMENDMENT 

West Bengal: 

In Section 40, after the word “Coroners," insert the punctuation mark and words 
“Additional Coroners" — West Bengal Ordinance 10 of 1966, S. 9. 

41. Penalty for failure to comply vrith Act. — Any Coroner or Deputy 
Coioner failing to comply with the provisions of this Act, or otherwise miscon- 
ducting himself in the execution of his office, shall be liable to such fine as the 
Chief Justice of the High Court, upon summary examination and proof of the 
failure or misconduct, thinks fit to impose. 

STATE AMENDMENT 

West Bengal: 

Omit Section 41— West Bengal Ordinance 10 of 1966, S. 10. 

42. Limitation of suits. — No proceeding for anything done under this Act, 
or for any failure to comply with its provisions shall be commenced or prosecuted 
*[* * after tender of sufficient amends. 

[®] The words “after the expiration of three months from such fact or failure nor” 
were repealed by the Indian Limitation Act, 1871 (9 of 1871). 

FIRST SCHEDULE 

Enactments repealed. — [Repealed by the Repealing Act, 1873 (12 of 1873) ] 

SECOND SCHEDULE 
FORM OF INQUISITION 

An Inquisition taken at on the day of 187 , 

before E F, Coroner of '"[in the case of A B deceased] upon the oath of 

G H, I J, K L, and M N, then and there duly sworn and charged to inquire 
when, how and by what means the said A B came to his death. 

We, the said jurors, find unanimously [or by a majority of ] that the 

death of the said A B was caused, on or about the day of 187 » 

by [here state the cause of death as in the following examples] ; — 

1. [Cases of homicide] — a blow on the head with a stick inflicted on him 

by C D, under such circumstances that the act 
of C D was justifiable [or accidental] homicide, 
—a stab on the heart with a knife inflicted on him 
by C D under such circumstances that the act 
of C D was culpable homicide not amounting 
to murder [or culpable homicide amounting to 
murder, or a rash or negligent act not amount- 
ing to culpable homicide.] 
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2. [Cases of accident] - 

3. [Cases of suicide] — 

4. [Cases of sudden death 
by means unknown] — 


falling out of a boat into the river Hooghly, 
wherry he was drowned. 

a kick from a horse which fractured his skull 
and ruptured blood-vessels in his head. 
Shooting himself through the head with a pistol, 
arsenic, which he voluntarily administered to 
himself. 

disease of the heart. 

apoplexy. 

sunstroke. 


And so say the Jurors upon their oath aforesaid. 

Witness our hands. E F Coroner of 
G H, I J, K L, M N, O P (Juiors). 

[*] Substituted for "on view of the body of A B then and there lying dead by the 
Coroners (Amcnclinent) Act, 1908 (4 of 1908), S. 12. 


STATE AMENDMENT 

Maharashtra: 

Substitute for the original .second schedule the following, namely : — 

"SECOND SCHEDULE 

FORM OF INQUISITION 
(Sec Section 24) 


An inquisition taken at on the day of , 

before E F, Coroner of (in the case of A B deceased) upon the 

oath of G H, I J, K L, and M N, then and there duly sworn and charged to en- 
quire when, how and by what means the said A B came to his death. 

We, the said Jurors, find unanimously that the death of said A B was caused, 
on or about the day of 19 » by 


1. Cases of homicide — a 

— a 

2. Cases of suicide — 

3. Cases of infanticide — 

4. Cases of accident — 

5. Cases of poisoning — 

6. Cases of death caused 

by machinery — 


blow on the head with a stick inflicted on him 
by C D under such circumstances that the act 
of C D was justifiable (or accidental) homicide, 
stab on the heart with a knife inflicted on him 
by C D under such circumstances that the act 
of C D was culpable homicide not amounting 

to murder. . 

Shooting himself through the head with a pistol 
drowning himself in a tank, river or sea, 
Opium or arsenic, which he voluntarily admi. 
nistered to himself. Cutting his throat with a 
razor or any sharp instrument, 
strangling to death a newly-born child by its 

mother. ^ . , t i 

by exposure caused by C 13 with the know- 
ledge that it would necessarily result in the 
death of A B, a nevi ly-born child, 
falling out of a boat into any river, whereby 

he was drowned 

a kick from a horse which fractured nis skull 
and ruptured blood-vessels in his head, 
opium or arsenic which was administered to 
the said A B by C D with the intention of 
killing him. 

while working in a mill or a workshop being 
caught in moving machinery. 
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7. Cases of death arising 
out of the use of a 
vehicle — 


the wheel of a motor-car or a heavy cart which 
was negligently driven by C D passing over 
his chest and causing death. 


8. Cases of death from— discease of the heart 
any other cause — apoplexy. 

— sun-stroke or any other disease. 

And so say the jurors upon their oath aforesaid 
Witness our hands. 

EF, Coroner of 
GH, IJ, KL, MN, OP (jurors) 
—Bom. Act 13 of 1930, section 5. 


[THE] COST AND WORKS ACCOUNTANTS ACT, 1959 

(ACT XXIU OF 1959) 

[The Act printed here is as on 1-4-1970.] 
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$1. Transfer of assets and liabilities of 
the dissolved company to the In- 
stitute. 

32. Provisions respecting employees of 

the dissolved company. 

CHAPTER IX 
MISCELLANEOUS 

33. Appeals. 

34. Alteration in the Register and can- 

cellation of certificate. 


35. Directions of the Central Govern- 
ment. 

3G. Protection of action taken in good 
faith. 

37. Maintenance of branch offices. 

38. Reciprocity. 

39. Power to make regulations. 

THE FIRST SCHEDULE. 

THE SECOND SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


“The increasing tempo of industriali- 
sation in this country in the context of 
planning has brought the subject of 
costing and cost accountancy to the fore- 
front. Current discussions on the mea- 
sures needed to improve productive skill 
and industrial management will not by 
themselves be adequate unless due ac- 
count is taken of the necessity for the 
maximum utilisation of labour and 
materials at the minimum of cost. It 
is now recognised that this can be en- 
sured only by a proper system of cost- 
ing and cost accounting. The profes- 
sion of cost accountants is, however, of 
comparatively recent origin in India and. 
unlike the profession of chartered ac- 
countants. there is no law to regulate 
this profession, particularly because 
there is no law imposing any obligation 
in regard to the maintenance, certifi^^* 
tion or publication of cost accounts by 

ACT HOW AFFECTED BY 


industrial undertakings. It is, however, 
considered desirable that, notwithstand- 
ing the absence of any such legal obli- 
gation. in view of the increasing neces- 
sity of costing in the context of the 
rapid industrialisation of the country, 
the profession should be organised on ^ 
statutory basis on the lines of the Insti- 
tute of Chartered Accountants of India 
so that the profession assumes the res- 
ponsibilities for the maintenance of re- 
quisite standards of professional qualifi- 
cations. discipline and conduct of its 
members under the general guidance 
and supervision of the Government. 

2. The Bill seeks to authorise the esta- 
blishment of an autonomous Institute of 
Cost Accountants and to entrust to it 
the functions of regulating the profes- 
sion." 

— Gaz. of India. 24 9-1958. Extra.. 
Pt. Il-Sec. 2, page 1056. 

SUBSEQUENT LEGISLATION 


— Amended by Act 25 of 1968. - - r n 

—Extended by Regs. 6 of 1963 as amended by Reg. 2 of 1965; 7 of 1963; 11 

of 1963 and Act 25 of 1968. 

COGNATE ACTS AND PROVISIONS 

Chartered Accountants Act, 38 of 1949. 


rXHEl COST AND WORKS ACCOUNTANTS ACT, 1959 

(ACr xxm OF 1959)* 

[The Act printed here is as on 1-4-1970.] ^ 

An Act to make provision for the regulation of the profession 

of cost and works accountants. 

Be it enacted by Parliament in the Tenth Year of the Republic of India as 
follows : 

[®] For Statement of Objects and Reasons, see Gaz. of India. 24-9-1958, Pt. II. S. 2. 
Extra., p. 1056. 

CHAPTER I 

preliminary 

1. Short tide, extent and commencement. — (1) This Act may be called THE 
COST AND WORKS ACCOUNTANTS ACT, 1959. 

(2) It extends to the whole of India ® ® ® ]. 
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(3) It shall come into force on such datef as the Central Government may 
by notification in the Official Gazette, appoint. ’ 

[®] The words “except the State of Jammu and Kashmir” omitted by the Central Laws 
(Extension to Jammu and Kashmir) Act, 1968 (25 of 1968), S 2 and Sch (15 8 
1968). ' 

[t] The date appointed is 28-5-1959, see G. S. R. 610 published in Gaz of India 
1959, Extra., Ft. II, S. 3 (i), page 259. 

The Act is extended to the Union territories of : — 

(1) Pondicherry — See Reg. 7 ot 1963, S. 3 and Sch. I (1-10-1963); 

(2) Dadra and Nagar Ilaveli — See Reg. 6 of 1963 as amended by Reg 2 of 
1965, S. 4 (i) (w. e. f. 1-7-1965). 

(3) Goa, Daman and Diu — See Reg. 11 of 1963, S. 3 (1) and Sch. (w. e. f. l-S- 

1965). 

It has been extended to Jammu and Kashmir by Act 25 of 1968 (15-8-1968). 

2. DefiniHons and interpretation.— (1) In this Act, unless the context other- 
wise requires, — 

(a) “associate” means an associate member of the Institute; 

(b) cost accountant” means a person who is a member of the Institute; 

(c) “Council” means the Council of the Institute; 

(d) “dissolved company” means the Institute of Cost and Works Ac- 
countants registered under the Companies Act, 1956; 

(e) fellow” means a fellow of the Institute; 

(f) Institute means the Institute of Cost and Works Accountants of India 
constituted under this Act; 

fg) “prescribed” means prescribed by regulations made under this Act; 

(h) “President” means the President of the Council; 

(i) “Register” means the Register of members maintained under this Act; 

(i) “Vice-President” means the Vice-President of the Council; 

(k) “year” means the period commencing on the 1st day of April of any 
year and ending on the 31st day of March of the succeeding year. 

(2) Save as otherwise provided in this Act, a member of the Institute shall 
be deemed “to be in practice” when, individually or in partnership with one or 
more members of the Institute in practice, he, in consideration of remuneration 
received or to be received, — 

(i) engages himself in the practice of cost and works accountancy; or 

(ii) offers to perform or performs services involving the costing or pricing 
of goods or services or the preparation, verification or certification of 
cost accounting and related statements or holds himself out to the 
public as a cost accountant in practice; or 

(iii) renders professional services or assistance in or about matters of prin- 
ciple or detail relating to cost accounting procedure or the recorffing, 
presentation or certification of costing facts or data; or 

(iv) renders such other services as, in the opinion of the Council, are or 
may be rendered by a cost accountant in practice; 

and the words "to be in practice,” with their grammatical variations and cognate 
expressions, shall be construed accordingly. 

Explanation. — A member of the Institute who is a whole-time salaried em- 
ployee of any person shall not be deemed to be in practice within the meaning 
of this sub-section. 


Section 2 — Note 1 

Case under Chartered Accountants 
Act 1949, S. 2 (2). 

(1) A member of the institute is deem- 
ed to be in practice under S. 2 (2) (iv) 
when he renders such other services as 


in the opinion of the council are or may 
be rendered by a chartered Accountant. 
A liquidator appointed by Calcutta 
High Court was deemed to be in 
practice. AIR 1958 SC 72 (76, 77) = 
1958 SCR 371. 
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CHAPTER 11 

THE INSTITUTE OF COST AND WORKS ACCOUNTANTS 

3. Incorporation of the Institute. — (1) All persons whose names are entered 
in the Register at the conimcncernent of this Act and all persons who may here- 
after have their names entered in the Register under the provisions of this Act, so 
long as they continue to have their names borne on the said Register, are hereby 
constituted a body corporate by the name of the Institute of Cost and Works 
Accountants of India, and all such persons shall be known as members of the 
Institute. 

(2) The Institute shall have perpetual succession and a common seal, and 
shall have power to acquire, hold and dispose of property, both moveable and 
immovable, and shall by its name sue or be sued. 

4. Entry of names in the Register.— (1) Any of the following persons shall 
be entitled to have his name entered in the Register, namely 

(1) any person who was an associate or a fellow of the dissolved company 

(other than an honorary associate or honorary fellow thereof) imme- 
diately before the commencement of this Act, except any such person 
who is not a permanent resident of India and is not at such com- 
mencement practising as a cost accountant in India; 

(ii) any person who has passed such examination and completed such train- 

ing as may be prescribed for members of the Institute; 

(iii) .any person who, at the commencement of this Act, is engaged in the 
practice of cost accountancy in India and who fulfils such conditions 
as the Central Government or the Council may specify in this behalf; 

(iv) any person who has passed such other examination and completed 
such other training without India as is recognised by the Central 
Government or the Council as being equivalent to the examination 
and training prescribed for members of the Institute; 

Provided that in the case of any person who is not permanently residing in 
India, the Central Government or the Council may impose such further condi- 
tions as it may deem fit; 

(v) any person domiciled in India, who at the commencement of this Act 

is studying for any foreign examination and is at the same time under- 
going training, whether within or without India, or, who, having pass- 
ed such examination, i.s at such commencement undergoing training 
whether within or without India : 

Provided that such foreign examination and training are recognised by the 
Central Government or the Council in this behalf : 

Provided further that the person passes the examination and completes his 
training within five years from the commencement of this Act. 

(2) Every person belonging to the class mentioned in clause (i) of sub-sec- 
tion (1) shall have his name entered in the Register without the payment of any 
entrance fee. 

(3) Every person belonging to any of the classes mentioned in clauses (ii), 
(iii), (iv) and (v) of sub-section (1) shall have his name entered in the Register on 
application being made and granted in the prescribed manner and on payment 
of the prescribed entrance fee, which shall not exceed rupees three hundred in 

any case. 

(4) The Central Government shall take such steps as may be necessary for 
the purpose of having the names of all persons belonging to the class mentioned 
•in clause (i) of sub-section (1) entered in the Register at the commencement i of 
this Act. 
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5. Fellows and Associates. — (1) The members of the Institute shall be divided 
into two classes designated respectively as associates and fellows. 

(2) Any person other than a person to whom the provisions of sub-section (3) 
apply shall, on his name being entered in the Register, be deemed to have be- 
come an associate member of the Institute and so long as his name remains so 
entered, shall be entitled to use the letters AICWA after his name to indicate 
that he is an associate member of the Institute of Cost and Works Accountants. 

(3) Any person who was a fellow of the dissolved company and who is 
entitled to have his name entered in the Register under clause (i) of sub-section (1) 
of Section 4, shall be entered in the Register as a fellow of the Institute. 

(4) A member, being an associate who has been in continuous practice in 
India for at least five years, whether before or after the commencement of this 
Act, or whether partly before and partly after the commencement of this Act, and 
a member who has been an associate for a continuous period of not less than five 
years and who possesses such qualifications as the Council may prescribe with a 
view to ensuring that he has experience equivalent to the experience normally 
acquired as a result of continuous practice for a period of five years as a cost 
accountant shall, on payment of the prescribed entrance fee, which shall not ex- 
ceed rupees two hundred in any case, and on application made and granted in the 
prescribed manner, be entered in the Register as a fellow of the Institute. 

Explanation I. — For the purposes of this sub-section, a person shall be 
deemed to have practised in India for any period for which he has held a certifi- 
cate of practice under Section 6, notwithstanding that he did not actually practise 
during that period. 

Explanation H. — In computing the continuous period during whicff a person 
has been an associate of the Institute, there shall be included any continuous period 
during which the person has been an associate of the dissolved company imme- 
diately before he became an associate of the Institute. 

(5) Any person whose name is entered in the Register as a fellow of the 
Institute and so long as his name remains so entered, shall be entitled to use the 
letters FICWA after his name to indicate that he is a fellow of the Institute of 
Cost and Works Accountants. 

6. Certificate of practice.— (1) No member of the Institute shall be entitled to 
practise whether in India or elsewhere, unless he has obtained from the Council a 
certificate of practice. 

(2) Every such member shall make application in such form and pay such 
annual fee, for his certificate as may be prescribed, and such fee shall be payable 
on or before the 1st day of April in each year: 

Provided that if a member of the Institute who was in practice immediately 
before the commencement of this Act has made within one month of such com- 
mencement an application for the grant of certificate of practice, he shall not be 
deemed to have contravened the provisions of sub-section (1) by reason of his 
having practised during the period between such commencement and the disposal 
of the application. 

7. Members to be known as cost accountants.— Every member of the Institute 
in practice shall, and any other member may, use the designation of a cost accoimt- 
ant and no member using such designation shall use any other description, whether 
in addition thereto or in substitution therefor: 

Provided that nothing in this section shall be deemed to prohibit any such 
member from adding any other description or letters to his name, if entitled there- 
to, to indicate membership of such other Institute of Accountancy, whether m 
India or elsewhere, as may be recognised in this behalf by the Council, or any 
other qualification that he may possess, or to prohibit a firm, all the partners m 
which are members of the Institute and in practice, from being known by its 
firm name as cost accountants. 
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8. Disabilities. — Notwithstanding anytliing contained in Section 4, a person 
shall not be entitled to have his name entered in, or borne on, the Register, if he — 

(i) has not attained the age of twenty-one years at the time of his appli- 
cation for the enliy of his name in the Register; or 
(h) is of unsound mind and stands so adjudged by a competent Court; or 

(iii) is an undischarged insolvent; or 

(iv) being a discharged insolvent, has not obtained from the Court a certifi- 

cate stating that his insolvency was caused by misfortune without any 
misconduct on his part; or 

(v) has been convicted by a competent Court whether within or without 

India, of an oflFence involving moral turpitude and punishable with 
imprisonment or of an offence, not of a technical nature, committed 
by him in his professional capacity unless in respect of the offence 
committed he has either been granted a pardon or, on an application 
made by him in this behalf, the Central Government has, by an order 
in writing removed the disability; or 

(vi) has been removed from membership of the Institute on being found on 

inquiry to have been guilty of professional or other misconduct: 

Provided that a person who has been removed from membership for a speci- 
fied period, shall not be entitled to have his name entered in the Register until 
the expiry of such period. 


CHAPTER lU 

COUNCIL OF THE INSTITUTE 


9. Constitution of the Council of the Institute.— (1) There shall be a Council 
of the Institute for the management of the affairs of the Institute and for dis- 
charging the functions assigned to it by or under this Act. 

(2) The Council shall be composed of — 

(a) not more than twelve persons elected by members of the Institute from 

amongst the fellows of the Institute chosen in such manner and from 
such regional constituencies" as may be specified in this behalf by 
the Central Government by notification in the Official Gazette; and 

(b) not more than four persons nominated by the Central Government. 

["] The Central Government has specified the following four regional constituencies 

for the purposes of elections to the Council, namely, — 

(1) Western India Regional Constituency: Comprising the States of Bombay and 

Madhya Pradesh; (State of Bombay now stands divided into the States of 
Gujarat and Maharashtra — See Act 11 of 1960); 

(2) Southern India Regional Constituency: Comprising the States of Andhra Pra- 

desh, Kerala, Madras and Mysore; 

(3) Eastern India Regional Constituency: Comprising the States of Assam, Bihar, 

Orissa and West Bengal and the Union Territories of Manipur and Tripura; 


Section 8 — Note 1 
Ca.ses under Chartered Accountants 
Act 1949, Section 8. 

(1) Section 8 deals with disabilities. 
Sub-sections (v) and (vi) of this sec- 
tion support the argument that disci- 
plinary jurisdiction can be exercised 
even in respect of conduct which may 
not fall expressly within the inclusive 
definition contained in Section 22. AIR 
1958 SC 72 (77) = 1958 SCR 371. 

(2) Section 8 applies to the first entry 
of a person’s name in the Register and 
also to maintenance of his name after 


it has been entered. AIR 1957 Cal 33 (39) 
== (1957) 27 Com Cas 114 (DB). 

(3) A member whose name has been 
removed from the Register will not be 
entitled to have his name again entered 
on the Register unless so permitted by 
the High Court. AIR 1952 Nag 393 (394) 
= 1953 Cri LJ 46 = 1953 Nag LJ 221 
(DB). 

(4) Section 8 embraces within its per- 
view misconduct committed wholly 
before or aRer the commencement of the 
Act provided the person concerned is 
found to have been guilty of it. AIR 
1957 Cal 33 (40) = (1957) 27 Com Cas 
114 (DB). 
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(Assam is divided into the States of Assam and Nagaland — See Act 27 of 
1962); (Autonomous State of Meghalaya within Assam has been created by 
Act 55 of 1969). 

(4) Northern India Regional Constituency: Comprising the States of Punjab, Rajas- 
than and Uttar Pradesh and the Union Territories of Delhi and Himachal 
Pradesh — See G.S.R. 612 published in Gazette of India, 1959, Extra., Pt II, 
Sec. 3 (i), page 303. (Punjab is divided into the States of Haryana and Punjab 
and the Union Territory' of Chandigarh. Parts of Punjab have been added 
to the Uni<m Territory of Himachal Pradesh as well — See Act 31 of 1960.) 

— See G.S.R. 612, published in Gaz. of Ind., 1959, Extra., Pt, II, S. 3 (i), 
X>. 303. 

Note. — Of the State and territories to which the Act has now been extended, Jammu 
and Kashmir would fall under the Northern India Constituency; Goa, Daman and 
Dill and Dudra and Nagar Uaveli under the Western India Regional Consti- 
tuency and Pondicheny would be covered by the Southern Regional Consti- 
tuency. 

10. Mode of election to Council. — (1) Elections under cl. (a) of sub-sec. (2) 
of Section 9 shall be conducted in the prescribed manner: 

Provided that the first election under the said clause shall be held in such 
manner as the Central Government may specify in this behalf.® 

(2) Where any dispute arises regarding any such election,, the matter shall 
be referred by the Council to a Tribunal appointed by the Central Government 
in this behalf and the decision of such Tribunal shall be final: 

Provided that no such reference shall be made except on an application made 
to the Council by an aggrieved party within thirty days from the date of the decla- 
ration of the result of the election. 

(3) The expenses of the Tribunal shall be borne by the Council. 

[®] For the Council of the Institute of Cost and Works Accountants (First Election) 
Regulations, 1959, see G. S. R., 613 published in Gaz. of Ind., 1959, Extra., 
Pt. II, S. 3 (i). page 304. 

11. Nomination in default of election. — If the members of the Institute fail 
to elect any member under clause (a) of sub-section (2) of Section 9 from any 
of the regional constituencies that may be specified under that clause, the Central 
Government may nominate any duly qualified person from such constituency to 
fill the vacancy, and any person so nominated shall be deemed to be a duly elected 
member of the Council. 

12. President and Vice-President. — (1) The Council at its first meeting shall 
elect two of its members to be re.spectively the President and the Vice-President 
thereof, and so often as the office of the President or the Vice-President becomes 
vacant, the Council shall choose a person to be the President or the Vice-President, 
as the case may be: 

Provided that on the first constitution of the Council a member of the Council 
nominated in this behalf by the Central Government shall discharge the functions 
of the President, until such time as a President is elected under the provisions of 
this sub-section. 

(2) The President shall be the Chief Executive Authority of the Council. 

(3) The President or the Vice-President shall hold office for a period of one 
year from the date on which he is chosen but so as not to extend beyond his 
term of office as a member of the Council, and, subject to his being a member 
of the Council at the relevant time, he shall be eligible for re-election: 

Provided that the President of the Council at the time of the expiration of its 
duration shall continue to hold office until a new Council is constituted in accord- 
ance with the provisions of this Act. ^ ^ 

13. Resignation of membership and casual vacancies. — -(1) Any member Q 
the Council may at any time resign his membership by writing under his ^ » 
addressed to the President, and the seat of such member shall become vacant w en 
such resignation is notified in the Official Gazette. 
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(2) A member of the Council .shall be de(Mnc-tl lo liavc vacatotl his scat if he 
is declared by the Council to have been absent without sullieicnt excuse I nun 
three consecutive meetings of the Council, or if his name is, for any cause, le- 
moved from the Register under the provisions of Section 20. 

(3) A casual vacancy in the Council shall be filled by fresh election fix)m the 
constituency concerned or by nomination by the Central Government, as the case 
may be, and the person elected or nominated to fill the vacancy shall hold olhee 

until the dissolution of the Council. 


Provided that no election shall be held to fill a casual vacancy occurring 
within six months prior to the date of the expiration of the dmation of the Coun- 
cil, but such a vacancy may be filled by nomination by tlie Central Government 
after consultation with the President of the Council. 

'(4) No act done by the Council shall be called in question on the ground 
merely of the existence of any vacancy in, or defect m the constitution of. the 

Council. 


14. Duration and dissolution of Council.— (1) The duration of any Council 
constituted under this Act shall be three years from the date of its first meeting. 

(2) Notwithstanding the expiration of the duration of a Council (hereinafter 
referred to as ‘the former Council’), the former Council shall contmue to exercise 
its functions under this Act until a new Council is constituted in accordance wi 
the provisions of this Act, and on such constitution, the former Council shall stand 

dissolved. 


15. Functions of the Council.— (1) The duty of carrying out the provisions 
of this Act shall be vested in the Council. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, the duties of the Council shall include 

(a) the examination of candidates for enixjlmcnt and the proscribing of fees 

therefor; 

(b) the registration and training of students; 

(c) the prescribing of qualifications for entry in the Register; 

(d) the recognition of foreign qualifications and training for purposes of 

enrolment; 

(e) the granting or refusal of certificates of practice under this Act; 

(f) the maintenance and publication of a Register of persons qualified to 

practise as cost accountants; 

(g) the levy and collection of fees from members, examinees and others 

persons; 

(h) the removal of names from the Register and restoration to the Register 

of names which have been removed; 

(i) the regulation and maintenance of the status and standard of profes- 

sional qualifications of members of the Institute; 

(i) the carrying out, by financial assistance to persons other than members 
of the Council or in any other manner, of research in accountancy; 

(k) the maintenance of libraries and publication of books and periodicals 

relating to cost accountancy and allied subjects; and 

(l) the exercise of disciplinary powers conferred by this Act. 


16. Staff, remuneration and allowances. — (1) For the efficient performance of 
its duties, the Council may — 

(a) appoint a Secretary who may also, if so decided by the Council, act 

as Treasurer; 

(b) appoint such other pereons on its staff as it deems necessary; 

IVol. 6.] 3 A. M. 71 
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(c) re(iu!re and take from the Secretary or from any other employee of the 

Council such security for the due performance of his duties as the 
Council considers necessary; 

(d) fix the salaries, fees, allowances and other conditions of service of the 

Secretary and other employees of the Council; 

(e) with the previous sanction of the Central Government fix the allowances 

of the President, Vice-President and other members of the Council and 
its Committees. 

(2) The Secretary of the Council shall be entitled to participate in the meetings 
of the Council and the Committees thereof but shall not be entitled to vote 
thereat. 

17. Committees of the Council. — (1) The Council shall constitute from 
amongst its members the following Standing Committees, namely: — 

(i) an Executive Committee; 

(ii) a Disciplinary Committee; and 

(iii) an Examination Committee. 

(2) The Council may also form a Training and Educational Facilities Com- 
mittee and such other Committees from amongst its members as it deems neces- 
sary for the purpose of carrying out the provisions of this Act. 

(3) The Executive Committee shall consist of the President, and the Vice- 
President, ex officio, and three other members of the Council elected by the 
Council. 

(4) The Disciplinary Committee shall consist of the President, ex officio, one 
member to be nominated by the Central Government from amongst the members 
nominated to the Council by that Government and one member to be elected by 
the Council. 

(5) The Examination Committee shall consist of the President or the Vice- 
President, ex officio, as the Council may decide, and two other members of the 
Council elected by the Council. 

(6) Notwithstanding anything contained in this section, any Committee form- 
ed under sub-section (2), may, with the sanction of the Council, co-opt such other 
members of the Institute not exceeding hvo-thirds of the total membership of the 
Committee as the Committee thinks fit, and any member so co-opted shall be 
entitled to exercise all the rights of a member of the Committee. 

(7) The President shall be the Chairman of every Committee of which he is a 
member, and in his absence, the Vice-President, if he is a member of the Com- 
mittee, shall be the Chairman. 

(8) The Standing Committees and other Committees formed under this sec- 
tion shall exercise such functions and be subject to such conditions in the exercise 
thereof as may be prescribed. 

18. Finances of the Council. — (1) There shall be established a fund under 
the management and control of the Council into which shall be paid all moneys 
received by the Council and out of which shall be met all expenses and liabilities 
properly incurred by the Council. 

(2) The Council may invest any money for the time being standing to the 
credit of the fund in any Government security or in any other security approved 
by the Central Government. 

(3) The Council shall keep proper accounts of the funds distinguishing capi- 
tal from revenue. 

(4) The annual accounts of the Council shall be subject to audit by a char- 
tered accountant in practice within the meaning of the Chartered Accountants Act, 
1949, to be appointed annually by the Council: 



[Ss 19-20] 1123 


[The] Cost nnd Works AccOimtnhts Act, 19!59 

Provided that no member of the Council who is a chartered accountant or a 
person who is in partnership with such member shall be eligible for appointment 
as an auditor under this sub-scction. 

(5) As soon as may be practicable at the end of each year, but not later than 
the 30th day of September of the year next following, the Council shall cause 
to be published in the Gazette of India a copy of the audited accounts and the 
Report of the Council for that year and copies of the said accounts and Report 
shall be forwarded to the Central Government and to all the members of 

the Institute. 

(6) The Council may borrow from a scheduled bank as defined in the Reserve 
Bank of India Act, 1934, or from the Central Government- 

la) any money required for meeting its liabilities on capital account on the 
security of the fund or on the security of any otlier assets for the time 

being belonging to it; or 

(b) for the purpose of meeting current liabilities pending the receipt of 
income by way of temporary loan or overdraft. 


CHAPTER IV 

REGISTER OF MEMBERS 

19. Register. (1) The Council shall maintain in the prescribed manner a 

Register of the members of the Institute. 

(2) The Register shall include the following particulars about every member 

of the Institute, namely, — r . i 

(a) his full name, date of birth, domicile, residential and professional 

addresses; 

(b) the date on which his name is entered in the Register; 

(c) his qualifications; 

(d) whether he holds a certificate of practice; and 

(e) any other particulars which may be prescribed. 

(3) The Council shall cause to be published in such manner as may be pre- 
scribed a list of members of the Institute as on the 1st day of April of each yea^ 
and shall, if requested to do so by any such member, send him a copy ot such 

list. 

(4) Every member of the Institute shall, on his name being entered m the 
Register, pay such annual membership fee differing in amount according as he 
is an associate or a fellow as may be prescribed. 

20. Removal from the Register.— (1) The Council may remove from the Re- 
gister the name of any member of the Institute, — 

(a) who is dead; or 

(b) from whom a request has been received to that effect; or 

(c) who has not paid any prescribed fee required to be paid by him; or 

(d) who is found to have been subject at the time when his name was en- 

tered in the Register, or who at any time thereafter has become subject 
to any of the disabilities mentioned in Section 8, or who for any other 
reason has ceased to be entitled to have his name home on the Regis- 
ter. 

(2) The Council shall remove from the Register the name of any member 
in respect of whom an order has been passed under this Act removing him from 
membership of the Institute. 
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CHAPTER V 
MISCONDUCT 

21. Procedure in inquiries relating to misconduct of members of Institute.^ 

(1) Where on receipt of information by, or a complaint made to, it, the Council 
is ‘prima facie’ of opinion that any member of the Institute has been guilty of 
any professional or other misconduct, the Council shall refer the case to the 
Disciplinary Committee constituted under Section 17, and the Disciplinary Com- 
mittee shall thereupon hold such inquiry and in such manner as may be prescribed 
and shall report the result of its inquiry to the Council. 

(2) If on receipt of such report the Council finds that the member of the 
Institute is not guilty of any professional or other misconduct, it shall record its 
finding accordingly and direct that the proceedings shall be filed, or the complaint 
shall be dismissed, as the case may be. 

(3) If on receipt of such report the Council finds that the member of the 
Institute is guilty of any professional or other misconduct, it shall record a finding 
accordingly, and shall proceed in the manner laid down in the succeeding sub- 
sections. 

(4) Where the finding is that a member of the Institute has been guilty of 
a professional misconduct specified in the first Schedule, the Council shall afford 
to the member an opportunity of being heard before orders are passed against him 
on the case, and may thereafter make any of the following orders, namely: — 

(a) reprimand the member; 

(b) remove the name of the member from the Register for such period, not 

exceeding five years, as the Council thinks fit: 

Provided that where the Council is of opinion that the case is one in which 
the name of the member ought to be removed from the Register for a period ex- 
ceeding five years or permanently, it shall not make any order referred to in clause 
(a) or clause (b), but shall forward the case to the High Court with its recom- 
mendations thereon. 

(5) Where the misconduct in respect of which the Council has found any 
member of the Institute guilty is a misconduct other than any such misconduct as 
is referred to in sub-section (4), it shall forward the case to the High Court with 
its recommendations thereon. 

(6) On receipt of any case under sub-section (4) or sub-section (5), the High 
Court shall fix a date for the hearing of the case and shall cause notice of the 
date so fixed to be given to the member of the Institute concerned, the Council 
and to the Central Government, and shall afford such member, the Council and 
the Central Government an opportunity of being heard and may thereafter make 
any of the following orders, namely: — 

(a) direct that the proceedings be filed, or dismiss the complaint, as the 
case may be; 

(b) reprimand the member; 

(c) remove him from membership of the Institute either permanently or for 

such period as the High Court thinks fit; 

(d) refer the case to the Council for further inquiry and report. 

(7) Where it appears to the Court that the transfer of any case pending be- 
fore it to another High Court, will promote the ends of justice or tend to the 

general convenience of the parties, it may so transfer the case, subject to such 
conditions, if any, as it thinks fit to impose, and the High Court to which such 

case is transferred shall deal with it as if the case had been forwarded to it by 

the Council. 

Explanation I. — In this section “High Court”* means the highest Civil Court 
of appeal, not including the Supreme Court, exercising jurisdiction in the area in 
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which the person whose conduct is being inquired into carries on business, or has 
his principal place of business at the commencement of the inquiry: 

Provided that where the cases relating to two or more members of the Insti- 
tute have to be forwarded by the Council to different High Courts, the Central 
Government shall, having regard to the ends of justice and the general convenience 
of the parties, determine which of the High Courts to the exclusion of others 
shall hear the cases against all the members. 

[®] The following are such Courts functioning for areas mentioned against each of 

them: — 

(1) Allahabad High Court— For the State of Uttar Pradesh. 

(2) Andhra Pradesh High Court— For the State of Andhra Pradesh. 

(3) Assam and Nagaland High Court— For the States of Assam and Nagaland. 

(4) Bombay High Court— For State of Maharashtra and Union Territory of Dadra 

and Nagar Haveli. , , 

(5) Calcutta High Court— For the State of West Bengal and the Union Territory 

of Andaman and Nicobar Islands. i_ i r> i u 

(6) Delhi High Court — For the Union Territories of Delhi and Himachal Pradesh. 

(7) Gujarat High Court— For the Stale of Gujarat. 

(8) Jammu and Kashmir High Court— For the Stale of Jammu and Kashmir. 

(9) Kerala High Court— For the State of Kerala and Union Territory of Laccadive. 

Minicoy and Amindivi Islands. 

(10) Madhya Pradesh High Court — For the State of Madhya Pradesh. 

(11) Madras High Court — For the State of Tamil Nadu and Union Territory of 

Pondicherry. 

(12) Mysore High Court— For the State of Mysore. 

(13) Orissa High Court— For the State of Orissa. 

(14) Patna High Court— For the Stale of Bihar. , „ . , , „ , 

(15) Punjab and Haryana High Court-For the States of Punjab and Haryana and 

the Union Territory of Chandigarh. 


(16) Rajasthan High Court — For the State of Rajasthan. 

Explanation U.— For the purposes of this section “member of the Institute 
includes a person who was a member of the Institute on ‘he date of 
misconduct although he has ceased to be a member of the Institute at the time 

of the inquiry. , -i j ..u 

(8) For the purposes of any inquiry under this section the C^ouncil and the 

Disciplinary Committee shall have the same powers as are ves ed m a c.v.1 Court 

under the Code of Civil Procedure, 1908, in respect of the following matters:— 

(a) summoning and enforcing the attendance of any person and examining 

him on oath; 

(b) the discovery and production of any document; and 


(c) receiving evidence on aflfidavits. 

Note— This secUon corresponds S. 21 of the Chartered Accountants Act, 1949. Cases 
decided under that section can be usefully referred to, for the purposes of this 
secHon See Notes under S. 21. Chartered Accountants Act, 1949. 


22. Misconduct de6ned.— For the purposes of this Act, the expression 
“professional misconduct” shall be deemed to include any act or omission specifi- 
ed in any of the Schedules, but nothing in this section shall be construed to limit 


Section 22 — Note 1 

Cases under Chartered Accountants 
^v•t (1949), Section 22. 

(1) The schedule under Section 22 is 
merely illustrative and not exhaustive 
and nothing in Section 22 should be 
construed to limit or abridge the power 
of the Council to enquire into the con- 


duct of any member of the institute 
under any other circumstances. (1952-53) 
22 Com Cas 130 (134) (DB) (Bom) ** 
AIR 1953 Mad 310 (311, 312) = (1952) 2 
Mad LJ 560 (DB). 

(2) The acts and omissions specified 
in the schedule all constitute conduct 
which will render a person unfit to be 
a member of the institute. But the use 
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or arbidge in any way the power conferred or duty cast on the Council under sub- 
section (1) of Section 21 to inquire into the conduct of any member of the Insti- 
tute under any other circumstances. 


CHAPTER VI 

REGIONAL COUNCILS 

23. Constitution and functions of Regional Councils. — (1) For the purpose 
of advising and assisting it on matters concerning its functions, the Council may 
constitute such Regional Councils as and when it deems fit for one or more of 
the regional constituencies* that may be specified by the Central Government 
under clause (a) of sub-section (2) of Section 9. 

(2) The Regional Councils shall be constituted in such manner and exercise 
such functions as may be prescribed. 

[*] For specification of such constituencies, see Gaz. of Ind., Ext., 1959, Pt. II, S. 3 

(i), p. 259. 


CHAPTER Vn 
PENALTIES 


24. Penalty for falsely claiming to be a member, etc. — Any person who,~ 

(i) not being a member of the Institute — 

(a) represents that he is a member of the Institute; or 

(b) uses tlie designation cost accountant; or 

(ii) being a member of the Institute, but not having a certificate of prac- 

tice, represents that he is in practice or practises as a cost accountant; 

shall be punishable on first conviction with fine which may extend to one thousand 
rupees and on any subsequent conviction with imprisonment which may extend 
to six months, or with fine which may extend to five thousand rupees, or with both. 

25. Penalty for using name of the Council, awarding degrees of cost account- 
ancy, etc. — (1) Save as otherwise provided in this Act, no person shall, — 

(i) use a name or a common seal which is identical with the name or the 

common seal of the Institute or so nearly resembles it as to deceive 
or as is likely to deceive the public; 

(ii) award any degree, diploma or certificate or bestow any designation 

which indicates or purports to indicate the position or attainment of 
any qualification or competence in cost accountancy similar to that of 
a member of the Institute; or 

(iii) seek to regulate in any manner whatsoever the profession of cost and 

works accountants. 


(2) Any person contravening the provisions of sub-section (1) shall, without 
prejudice to any other proceedings which may be taken against him, be punishable 
on first conviction with fine which may extend to one thousand rupees, and on 
any subsequent conviction with imprisonment which may extend to six months, 
or with fine which may extend to five thousand rupees, or with both. 


Section 22 — Note 1 (contd.) 
of the word ‘include’ shows that there 
may be other such acts and omissions. 
AIR 1956 Cal 414 (424) = 60 Cal WN 

124 (DB). 

(3) Under Section 22 there is a residual 
jurisdiction in respect of matters other 
than those specified in the schedule in- 
cluding therein whatever might be add- 
ed under clause V of the^schedule. AIR 


1953 Mad 310 (311, 312) = (1952) 2 Mad 
LJ 560 (DB). 

(4) Even when the conduct may not 
fall expressly within the inclusive defi- 
nition contained in the earlier part of 
this section, the larger powers and juris- 
diction conferred by Section 21 (1) can 
be invoked by the Council to hold en- 
quiries into the conduct of the Account- 
ant. AIR 1958 SC 12 (17) =» 195* SCR 
371. 



[Ss 26-29] 1127 


[The] Cost and Works Accountants Act, 1959 

(3) Nothing contained in this section shall apply to any University established 
by law or to any body affiliated to the Institute. 

(4) If the Central Government is satisfied that any diploma or certificate or 
any designation granted or conferred by any person other than the I«sti^*^ 
which purports to be a qualification in cost accountancy but which m the opinion 
of the Central Government, falls short of the standard of qualifications 

for cost accountants and does not in fact indicate or purport to indicate the posi- 
tion or attainment of any qualification or competence m cost 

to that of a member of the Institute, it may, by notification in the ^ffical Gazette 
and subject to such conditions as it may think fit to impose, declare that this 
tion shall not apply to such diploma or certificate or designation. 

26. Companies not to engage in cost accountancy.— (1) No company, whether 
incorporated in India or elsewhere, shall practise as cost accountants. 

(2) Any contravention of the provisions of sub section (1) shall 
on first conviction with fine which may extend to one thousand rupees, and on any 

subsequent conviction to five thousand rupees. 

27. UnquaUfied persons not to sign.-(l) No person *an “ ^ 

of the Institute shall sign any document on beha f of a cost accountant p 
tice or a firm of such cost accountants in his or ds professional capacity. 

(2) Any person contravening the provision of sub-section (1) shall without 

prejudice to any other proceedings which may be taken 

able with fine which may extend on first conviction to one thousand 

on any subsequent conviction with imprisonment which ">^7 

or with fine which may extend to five thousand rupees or with both. 

28. Offences by companies.-(l) If the person 

this Act is a company, the company as well as ^ ^ the' corn- 

responsible to, the company for the conduct of its ^ offence and shall be 

mission of the offence shall be deemed to be guilty of the offence and shall 

liable to be proceeded against and punished accordingly; 

Provided that nothing contained in this sub-section shall render 

sion of such offence. 

(2) Notwithstanding anything contained in sub-section ^ offence 

under tiiis Act has been committed by a company and it is proved that th^otte^ce 
u u with thp consent or connivance or, or that me commissiou 

Tef oVer taU be deemed^to L "guiUy of that offence and shall be liable 
to be proceeded against and punished accordingly. 

Explanation. — For the purposes of this section, 

(a) “company' with respect to an offence under Section 24, Section 25 or 

Section 27, means any body corporate and includes a farm or other 

association of individuals; and with respect to an offence under Sec- 
tion 26 means a body corporate; and 

(b) “director”, in relation to a firm, means a partner in the firm. 

29. Sanction to prosecute.— No person shall be prosecuted under this Act ex- 
cept on a complaint made by or under the order of the Council or of the Central 

Government, 
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CHAPTER Vin 


DISSOLUTION OF THE INSTITUTE OF COST AND WORKS 
ACCOUNTANTS REGISTERED UNDER THE 
COMPANIES ACT, 1956 (1 OF 1956) 

30. Dissolution of the Institute of Cost and Works Accountants registered 
under the Companies Act, 1956. — On the commencement* of this Act, — 

(a) the company known as the Institute of Cost and Works Accountants 

registered under the Companies Act, 1956, shall be dissolved and there- 
after no person shall make, assert or take any claims, demands or pro- 
ceedings against the dissolved company or against any oflBcer thereof 
in his capacity as such officer except in so fai* as may be necessary, for 
enforcing the provisions of this Act; 

(b) the right of eveiy member to or in respect of the dissolved company 

shall be extinguished, and thereafter no member of that company shall 
make, assert or take any claims or demands or proceedings in respect 
of that company except as provided in this Act. 

[“] That is 28-5-1959— See S. 1 (3). 

31. Transfer of assets and liabilities of the dissolved company to the Insti- 
tute. — (1) On the commencement® of this Act, there shall be transferred to and 
vested in the Institute all ihe assets and liabilities of the dissolved company. 

(2) The assets of the dissolved company shall be deemed to include all 
rights and powers, and all property, whether movable or immovable of the com- 
pan>% including, in particular, cash balances, reserve funds, investments, deposits 
and all other interests and rights in or arising out of such property as may be in 
the possession of the dissolved company and all books of accounts or documents 
of the dissolved company; and the liabilities shall be deemed to include all debts, 
liabilities and obligations of whatever kind then existing of that company. 

(3) All contracts, debts, bonds, agreements and other instruments of what- 
ever nature to which the dissolved company is a party, subsisting or having 
effect immediately before the commencement of this Act, shall be of as full 
force and effect against or in favour of the Institute as the case may be, and 
may be enforced as fully and effectively as if instead of the dissolved company, 
the Institute had been a party thereto. 

(4) If, on the commencement* of this Act, any suit, appeal or other legal 
proceeding of whatever nature by or against the dissolved company is pending, 
the same shall not abate, be discontinued or be in any way prejudicially affected 
by reason of the transfer to the Institute of the assets and liabilities of the dis- 
solved company or of anything contained in this Act, but the suit, appeal or other 
proceeding may be continued, prosecuted and enforced by or against the Institute, 
in the same manner and to the same extent as it would or may be continued, 
prosecuted and enforced by or against the dissolved company if this Act had not 
been passed. 

[®] That is 28-5-1959— See Section 1 (3). 


32. Provisions respecting employees of the dissolved company. — Cl) Every 
person employed in the dissolved company prior to the 1st day of September, 
1958, and still in its employment immediately before the commencement of this 
Act shall, as from such commencement, become an employee of the Institute, 
shall hold his office or service therein by the same tenure and upon the same 
terms and conditions and with the same rights and privileges as to pension and 
gratuity as he would have held the same under the dissolved company if thi.s 
Act had not been passed, and shall continue to do so unless and until his employ- 
ment in the Institute is terminated or until his remuneration, terms and conditions 


of employment are duly altered by the Institute. 

(2) Notwithstanding anything contained in the Industrial Disputes Act, 1947, 
or in any other law for the time being in force, the transfer of the services o any 
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employee of the dissolved company to the Institute shall not entitle 
employee to any compensation under that Act or other law, and no such claim 
shall be entertained by any Court, Tribunal or other authority. 


CHAPTER IX 

MISCELLANEOUS 

33. Appeals.— (1) Any member of the Institute aggrieved by any order of 
the Council imposing on him any of the penalties referred to in ^kuse (a) or 
clause (b) of sub-section (4) of Section 21, may, within thirty days of date on 
which the order is communicated to him, prefer an appeal to the High Court . 

Provided that the High Court may entertain any such appeal after the expiry 
of the said period of thir^ days, if it is satisfied that the member was prevented 
by sufficient cause from filing the appeal in time. 

(2) The High Court may, on its own motion or otherwise, after calling foi 
the records of any case, revise any order made by the Council under sub-s 
tion (2) or sub-section (4) of Section 21 and may 

(a) confirm, modify or set aside the order; 

(b) impose any penalty or set aside, reduce, confirm or enhance the penalty 

imposed by the order; 

(cl remit the case to the Council for such further enquiry as the High 
Court considers proper in the circumstances of the case; 

(d) pass such other order as the High Court thinks fit: 

^ j Poiincil shall be modified or set aside unless 

s:„sr"'in :L‘T.‘ir-H,5h c^r ..d .. i..-.- 

have the same meanings as in Section 21. 

AU H'rtn in ihc Redster and cancellation of certificate. — (1) Where an 

order^l; m"dVd^^^ ^ 

'^''^\o)%Vherf thTnaL^o^^^^ member is removed, the certificate of practice 
granted to him under this Act shall be recalled and cancelled. 

Directions of the Central Government.— (1) The Central Government 

.35. . h directions to the Council as in the opinion of 

may fi'om time to time iss fulfilment of the objects of this Act 

and ‘rrthe discharge of its functions, the Council shall be bound to carry out any 

such duections issued under sub-section (1) may include directions to the 
Coundi S make any regulations or to amend or revoke any regulat.ons already 

Tf in the orrinion ot the Central Government the Council has persistently 

j 1 f ’ U in crivine effect to the directions issued under this section, the Cen- 
made default in 8 ^ opportunity to the Council to state its case, 

bv o^der dTssolve tL Council, whereafter a new Council shall be constituted in 

accordance wi?h the provisions of this Act with effect from such date as may be 

specified by the Central Government. 

(41 Wliere the Central Government passes an order under sub-section (3) 
disso ving the Council, it may, pending the consHtution of a new Council in ac- 
Snee with the provisions of this Act, authorise any person or body of persons 
S takeover the mLagement of the affairs of the Institute and to exercise such 
Lnetions as may be specified in this behaU by the Central Government. 
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36. Protection of action taken in good faith. — No suit, prosecution or other 
legal proceeding shall lie against the Central Government or the Council in res- 
pect of anything which is in good faith done or intended to be done in pursuance 
of this Act or of any regulations or orders made thereunder. 

37, Maintenance of branch offices. — (1) Where a cost accountant in practice 
or a firm of such cost accountants has more than one office in India, each one of 
such offices shall be in the separate charge of a member of the Institute : 

Provided that the Council may in suitable cases exempt any cost accountant 
in practice or firm of such cost accountants from the operation of this sub-sec- 
tion. 

(2) Every cost accountant in practice or firm of such cost accountants main- 
taining more than one office shall send to the Council a list of offices and the 
persons in charge thereof and shall keep the Council informed of any changes in 
relation thereto. ^ 

88. Reciprocity.— (1) Where any country, specified by the Central Govern- 
ment in this behalf by notification in the Official Gazette, prevents persons of 
Indian domicile from becoming members of any institution similar to the Institute 
established under this Act or from practising the profession of costs accountancy 
or subject them to unfair discrimination in that country, no subject of any such 
country shall be entitled to become a member of the Institute or practise the 
profession of cost accountancy, in India. 

(2) Subject to the provisions of sub-section (1), the Council may prescribe 
the conditions, if any, subject to which foreign qualifications relating to cost 
accountancy shall be recognised for the purposes of entry in the Register. 

39. Power to make regulations. — (1) The Council may, by notification in 
the Gazette of India, make regulations for the purpose of carrying out the objects 
of this Act, and a copy of such regulations shall be sent to each member of the 
Institute. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such regulations may provide for all or any of the following matters, 
namely : — 

(a) the standard and conduct of examinations under this Act; 

(b) the qualifications for the entry of the name of any person in the Regis- 

ter as a member of the Institute; 

(c) the qualification required for the purposes of sub-section (4) of Sec* 

tion 5; 

(d) the conditions under which any examination or training may be treated 
as equivalent to the examination or training prescribed for members 
of the Institute; 

Ce) the conditions under which any foreign quahfication may be recognis* 
ed; 

(f) the manner in which and the conditions subject to which applications 

for entry in the Register may be made; 

(g) the fees payable for membership of the Institute and the annual fees 
payable by associates and fellows of the Institute in respect of their 
certificates; 

(h) the manner in which elections to the Council and tlie Regional Coun- 
cils may be held; 

(i) the particulars to be entered in the Register; 

(j) the functions of Regional Councils; 

(k) the regulation and maintenance of the status and standard of profes- 

sional qualifications of members of the Institute; 

(l) the carrying out of research in accountancy; 
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(m) the maintenance of libraries and publication of books and periodicals 
relating to cost accountancy and allied subjects; 

(n) the management of the property of the Council and the maintenance 

and audit of its accounts; 

(o) the summoning and holding of meetings of the Council and committees 

thereof the times and places of such meetings, the procedure to bo 
follow^ thereat and the number of members necessary to ionn a 

quorum; , -r u n 

(p) the manner in which the annual list of members of the Institute shall 

be published; i , ,r- ti • 

(q) the powers, duties and functions of the President and the Vice-Presi- 
dent of the Council; 

(r) the functions of the Standing and other committees and the conditions 

subject to which such functions shall be discharged; 

(si the terms of office, and the powers, duties and functions of the Secre- 
tary and other employees of the Council; 

(t) the exercise of disciplinai 7 powers conferred by this Act; 

(u) the terms and conditions of service of persons who have become em- 

ployees of the Institute under Section 32 of this Act, 

(V) the registration and training of students and the fees to be charged 

(w) any other matter which is required to be, or may be, prescribed uuder 
this Act. 

m All reeulations made by the Council under this Act shall be subject to 
the Mon oTpreviLs publication and to the approval of the Central Govern- 

Kl Notwithstanding anything contained in sub-sections (1) and (2), 
tral cLernment may frame the first regulations* for die purposes mentioned m 
dSs sec^Srand Tuch regulations shall be deemed to have been made by the 
Council, and shall remain in force until they are amended, altered or revoked y 

Cost and Works Accountants Regulations 1959, a S‘ 

^ ed in Gaz. of India. 1959, Extra., Ft. II, S. 3 (i). pages 259-305. 

THE FIRST SCHEDULE 
(See Sections 21 (4) and 22) 

PART I 

Professional misconduct in relation to cost accountants in practice 
A cost accountant in practice shall be deemed to be gu.Ily of professional miscon- 

duct, if he — 

(1) allows any person to practise in his name as a cort accountant -"less such 

person is also a cost accountant in practice and .s in partnership with or 

employed by himself; 

( 2 ) nays or allows or agrees to pay or allow, directly or indirectly, any share, 

commission or brokerage in the fees or profits of his professional work, to 
any person other than a member of the InsUtute or a partner or a reUred 
partner or the legal representative of a deceased partner; 

Explanation.— In this item, "partner" includes a person residing outside 
India with whom a cost accountant in practice has entered into partnership 
which is not in contravention of item (4) of this Part. 

(3) accepts or agrees to accept any part of the profits of the professional work of 

a lawyer, auctioneer, broker or other agent who is not a member of the 

InsUtute; 
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(4) enters into partnership with any person other than a cost accountant in prac- 

tice or a person resident without India who but for his residence abroad 
would be entitled to be registered as a member of the Institute under 
clause (iv) of sub-section (1) of Section 4 or whose qualifications are recog- 
nised by the Central Government or the Council for the purpose of per- 
mitting such partnerships, provided that the cost accountant shares in the 
fees or profits of the professional work of the partnership both within and 
without India; 

(5) secures, either through the services of a person not qualified to be his partner 

or by means which are not open to a cost accountant, any professional work; 

(6) solicits clients or professional work either directly or indirectly, by circular, 
advertisement, personal communication or interview or by any other means; 

(7) advertises his professional attainments or services, or uses any designation or 

expression other than cost accountant on professional documents, visiting 
cards, letter-heads or sign boards, unless it be a degree of a University esta- 
blished by law in India or recognised by the Central Government or a title 
indicating membership of the Institute of Cost and Works Accountants of 
India or of any other institution that has been recognised by the Central 
Government or may be recogni^d by the Coimcil; 

(8) accepts a position as cost accountant previously held by another cost accoun- 
tant in practice without first communicating with him in writing; 

(9) charges or offers to charge, accepts or offers to accept in respect of any pro- 

fessional employment fees which are based on a percentage of profits or 
which are contingent upon the findings or results of such employment, 
except in cases which are permitted under any regulations made imder this 
Act; 

(10) engages in any business or occupation other than the profession of cost ac- 
countant unless permitted by the Council so to engage: 

Provided that nothing contained herein shall disentitle a cost accountant from 
being a director of a company unless he or any of his partners is interested 
in such company as accountant; 

(11) accepts a position as cost accountant previously held by some other cost ac- 
countant in practice in such conditions as to constitute under-cutting; 

(12) allows a person not being a member of the Institute in practice or a mem- 
ber not being his partner to sign on his behalf or on behalf of his firm, any 
cost or pricing statements or any other statements related thereto. 

PART H 

Professional misconduct in relation to members of the Institute in service 

A member of the Institute (other than a member in practice) shall be deemed to be 
guilty of professional misconduct, if he being an employee of any company, firm or 
person — 

(1) pays or allows or agrees to pay directly or indirectly, to any person any share 

in the emoluments of the employment undertaken by the member; 

(2) accepts or agrees to accept any part of fees, profits or gains from a lawyer, 

a cost accountant or broker engaged by such company, firm or person or 
customer of such company, firm or person by way of commission of grati- 
fication; 

(3) discloses confidential information acquired in the course of his employment 

otherwise than as required by any law for the time being in force or as 
permitted by his employer. 

PART in 

Professional misconduct in relation to members of the Institute generally 
A member of the Institute whether in practice or not shall be deemed to be guilty 
of professional misconduct, if he — 

(1) includes in any statement, return or form to be submitted to the Council any 
particulars knowing them to be false; 
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(2) not being a fellow styles himself as a fellow; 

(3) does not supply the information called for or does not comply with the re- 

quirements asked for by the Council or any of its Committees, 

THE SECOND SCHEDULE 
(See Sections 21 (5) and 22) 

PART I 

Professional misconduct in relation to cost accountants in practice 

requiring action by a High Court 

A cost accountant in practice shall be deemed to be guilty of professional mis- 
conduct, if he — 

(1) discloses information acquired in the course of his professional engagement 

to any person other than the client so engaging him without the consent of 
such client, or otherwise than as required by any law for the time being in 
force; 

(2) certifies or submits in his name or in the name of his firm a report of an 
examination of cost accounting and related statements, unless the examina- 
tion of such statements has been made by him or by a partner or an em- 
ployee in his firm or by another cost accountant in practice; 

(3) permits his name or the name of his firm to be used in connection with an 

estimate of cost or earnings contingent upon future transactions in a manner 
which may lead to the belief that he vouches for the accuracy of the fore- 
cast; 

(4) expresses his opinion on cost or pricing statements of any business or any 

enterprise in which he, his firm or a partner in his firm has a substantial 
interest, unless he discloses the interest also in his report; 

(5) fails to disclose in a cost or pricing statement a material fact known to him, 

which is not disclosed in a cost or pricing statement, but disclosure of which 
is necessary to make such statement not misleading; 

(6) fails to report a material mis-statement known to him to appear in a cost 
or pricing statement with which he is concerned in a professional capacity; 

(7) is grossly negligent in the conduct of his professional duties; 

(8) fails to obtain sufficient information to warrant the expression of an opinion 

or makes exceptions which are sufficiently material to negate the expression 

of an opinion; 

(9) faUs to invite attention to any material departure from the generally accepted 

procedure of costing and pricing applicable to the circumstances; 

(10) fails to keep moneys of his client in a separate banking account or to use 
such moneys for purposes for which they are intended. 

PART 0 

Professional misconduct in relation to members of the Institute 
generally requiring action by a High Court. 

A member of the Institute, whether in practice or not, shall be deemed to be 
guilty of professional misconduct, if he— 

(1) contravenes any of the provisions of this Act or the regulations made there- 
under; 

(2) is guilty of such other act or omission as may be specified by the Council in 
this behalf, by notification in the Gazette of India. 
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[THE] COTTON CLOTH ACT, 1918 
(ACT XXin OF 1918) 

[The text of the Act printed here is as on 31-3-1970.] 

CONTENTS 

8. Penalty for disobedience of orders 
under S. 4. 

9. Power to fix prices of standard 

cloth. ‘ 

10. Limitation of sale of standard cloth. 

11. Grant of licences for sale of stan- 
dard cloth. 

12. Rule-making power. 

13. Protection for acts done under the 
Act. 

14. Powers of Act to be cumulative. 


SECTIONS 

1. Short title. 

2. Definitions. 

3. Power to appoint Controllers 

4. Powers of the Controller. 

5. Appointment of Advisory Com- 

mittees. 

6. Manufacture and delivery of stand- 

ard cloth. 

7. Delegation of powers. 


STATEMENT OF OBJECTS AND REASONS 


“Owing to the great rise in the price 
of cotton piece-goods caused by the war, 
considerable distress has been caused to 
the poorer classes. It is accordingly 
proposed to take power to appoint one 
or more Controllers, with whom will be 
associated Advisory Committees of per- 
sons having expert knowledge of the 
trade. The Controllers will have auth- 
ority to require the mills in India to 
manufacture certain standard varieties 
of cloth which are in common use 


amongst the poorer classes. The stan- 
dard cloth will be manufactured at con- 
trolled prices, which will be so fixed 
as to allow the mills a reasonable mar- 
gin of profit; and in order to ensure 
that the benefit of these prices reaches 
the general public, the sale of the cloth 
will be effected » under licences granted 
and at prices fixed by the Local Gov- 
ernments.” 

— Gazette, of India, 1918, Part V, p. 58. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Adapted by A. O., 1937j A. L. O., I950j 3 A. L. O., 195G. 


[THE] COTTON CLOTH ACT, 1918 
(ACT XXIII OF 1918)* 

[26th September, 1918.] 

An Act to lake powers to provide for the cheap supply of 
cotton cloth to the poorer classes of the community. 

WHEREAS it is expedient to take powers for the purpose of encouraging 
or maintaining the supply, at reasonable rates, to the poorer classes of the com- 
munity, of cotton cloth manufactured in this country; It is hereby enacted as 

follows 

[®] For Report of Select Committee, see Gazette of India, 1918, Ft. V, p. 77; and 
for Proceedings in Council, see ibid., 1918, Ft. VI, pp. 754, 953, 1000 and 1147. 

For Statement of Objects and Reasons, see Gaz. of Ind., 1918, Ft. V, p. 58. 

Tlie Act has been declared to be in force in the Khondmals District by the Khondmal 
Laws Regulation, 1936 (Reg. 4 of 1936), S. 3 and Schedule and in Angul Dis- 
trict by the Angul Laws, 1936 (Reg. 5 of 1936), S. 3 and Sch. Both these 
tricts form part of the State of Orissa now. Reg. 5 of 1936 has been repealed by 
Orissa Act 19 of 1967, S. 2 (15-9-1967). 

1. Short title.— This Act may he caUed THE COTTON CLOTH ACT, W18. 
•[It extends to the whole of India except t[the territories which immediately 
before 1st November, 1956, were comprised in Part B States].] 

[®] The words “It extends to the whole of India except Part B Slates” were added 
to section 1 by A. L. O., 1950. 
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[t] Substituted for “Part B States”, by 3 A. L Q.. 1956. Immediately before the 
1st November, 1956, the following were the Part B States in India: Hyderabad, 
Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and 
Travancore-Cochin. Distinction between Part A, Part B and Part C States is no 
longer obtaining. Of these Part B States, Jammu and Kashmir, Mysore, Rajas- 
than and Travancore-Cochin (now called Kerala) are full-fledged States now, 
while Hyderabad, Madhya Bharat, Pepsu and Saurashtra now form parts of the 
States of Andhra Pradesh, Madhya Pradesh, Punjab and Gujarat respectively. 

2. Definitions.— In this Act, unless there is anytliing repugnant in the sub- 
ject or context,— 

(a) “Controller” means a Controller appointed under this Act; 

(b) “cotton-cloth” means cotton cloth manufactured in this country; and 

(c) “standard cloth” means any kind of cotton cloth which a Controller 

may, from time to time, declare to be standard cloth. 

Note. — Controller is appointed by the State Government by a notification under S. 3 
of the Act. His powers are enumerated in S. 4. 

3. Power to appoint Controllers. — The ’[State Government] may by noti- 
ficationf in the ’’[Official Gazette], appoint one or more persons as }[it] may 
think fit to be Controllers for the purposes of this Act, and shall specify in any 
such notification the area in which any Controller so appointed shall exercise his 
powers. 

[®] Substituted by A. O., 1937 and A. L. O., 1950 successively. 

[”] Substituted for ‘Gazette of India’ by A. O., 1937. 

[J] For a notification issued by the Governor-General in Council, see Gaz, of Ind., 
1918, Pt. I, page 1558. 

[t] Substituted for “he”, by A. O., 1937. 

4. Powers of the Controller. — (1) Whenever it appears to a Controller that 
such a course is necesary or expedient for the purpose of encouraging or main- 
taining the supply of standard cloth, at reasonable rates to the poorer classes of 
the community, he may (subject to this Act and the rules made thereunder and 
to the control of the ’[State Government]) make general or special orders 
regulating or giving directions within the area in which he is empowered, with 
respect to the manufacture, tran.sport, distribution and sale or purchase of, or 
other dealings in cotton cloth. 

(2) Without prejudice to the generality of the foregoing power, orders may 
be made by a Controller — 

(a) declaring and defining the classes of standard cloth; 

(b) prescribing distinctive indications which shall be woven into, impre.s.sed 
or otherwise displayed upon, different classes of standard cloth; 

(c) requiring any person, who ordinarOy manufactures cotton cloth, to 
manufacture, or provide for the manufacture of, standard cloth in 
such quantity, of such quality and by such date as the Controller may 
direct; and 

(d) fixing the prices to be paid to the manufacturer for standard cloth or 

for any particular class of standard cloth, and providing for the pay- 
ment hereof on delivery : 

Provided that in fixing prices the Controller shall have regard to the cost of 
production and to the allowance of a reasonable profit, without necessarily taking 
into consideration the market-price, and if the Controller is satisfied that the 
manufacturer has incurred actual loss arising out of forward contracts entered into 
before the commencement of this Act, and that such loss is immediately attribut- 
able to an order under this Act, he may take such loss into account : 
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Provided further that the Controller may fix different prices in the case of 
different localities or, if special reasons exist, in respect of different manufacturers 
in the same locality. 

[®] Suljslituted for ‘Provincial Government’ by A. L. O., 1950. 

Note. — Contravention or non-compliance without reasonable cause of any of the 
orders made by the Controller under this section, is made punishable under Sec- 
tion 8. 

5. Appointment of Advisory Committees. — Where a Controller is appointed 
in exercise of the power conferred by Section 3, the * [State Government] shall 
appoint a Committee consisting of such number of persons having knowledge of 
the cotton or cotton cloth trade as |[it] thinks fit to assist the Controller with 
their advice in the performance of his duties. Before a Controller issues 
any order declaring and defining the classes of standard cloth or fixing the prices 
to be paid to the manufacturer, he shall consult the Committee, and he may con- 
sult the Committee on any other matter connected with his duties : 

Provided that, if the opinion of the majority of members of the Committee 
who are present at any meeting is adverse to the issue of any order, the Controller 
shall, if he does not accept the Committees advice, refer the matter for the deci- 
sion of the "[State Government], 

["] Substituted for ‘Provincial Government' by A. L. O., 1950. 

[t] Substituted for ‘he’ by A. O., 1937. 

6. Manufacture and delivery of standard cloth. — ^Where, by an order made 
in the exercise of powers conferred by Section 4, the Controller has directed a 
manufacturer to manufacture, or provide for the manufacture of, standard cloth 
and has fixed the price therefor, the manufacturer shall deliver the same at such 
time and place and in such manner as the Controller may specify from time to 
time, and the Controller shall pay or cause to be paid to the manufacturer the 
said price, together with the freight, if any, actually paid by the manufacturer. 

7. Delegation of powers. — Subject to the control of the "[State Govem- 
mentj, a Controller may, from time to time by order in writing, delegate all oi 
any of his powers subject to such conditions and restrictions as may be pre.scribed 
therein. 

[®] Substituted for ‘Provincial Government' by A. L. O., 1950. 

8. Penalty for disobedience of orders under Section 4. — If any person acts 
in contravention of, or without reasonable cause, fails to comply with, the provi- 
sions of any order made under Section 4, or counterfeits upon any cloth a dis- 
tinctive indication prescribed by the Controller, such person shall be punishable 
with imprisonment which may extend to six months, or with fine or with both. 

9. Power to fix prices of standard cloth. — (1) The "[State Government 
shall, if standard cloth is sold in the f [State] by order in writing which shal 
be notified in the t [Official Gazette], fix the price at which alone standard cloth 
or any clas.s of standard cloth shall be sold to the public. 

(2) Orders may be made fixing different prices for different localities or for 
different methods of sale. 

(3) Every such order shall be pnbli.shed in .such manner as the "[State Gov- 
ernment] may consider to be best adapted for bringing the prices so fixed to the 
notice of the poorer classe.s. 

["] Substituted for ‘Provincial Government' by A. L. O., 1950. 

t Substituted for ‘Province,’ ibid. 

t Substituted for "Local Official Gazette” by A. O., 1937. 

10. Limitation of sale of standard cloth. — (1) No person shall sell or keep, 
offer or expose for sale to the public standard cloth otherwise than at such price 
as may be fixed by the "[State Government] and in accordance with the terms 
and conditions of a licence issued in this behalf. 

... 
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(2) If any person contravenes the provisions of sub-section (1), he shall be 
punishable with imprisonment which may extend to six montlis, or witli fine or 
with both. 

[*] Suhstituted for ‘Provincial Govcrnincnt' by A. L. O., 1950. 

11. Grant of licences for sale of standard cloth. — A licence for the sale of 
standai'd cloth shall be granted by such authority, in such form and subject to 
such conditions as the ®[State Government] may prescribe by rules made under 
this Act. 

[®] Substituted for ‘Provinctul Government' l)y A. L. O., 1950. 

12. Rule-moking power. — (1) The *[State Government] may make rules — 

(a) prescribing the powers and duties of the Controller, 

(b) prescribing the manner in which the Controller's orders shall bo 
published or served, as the case may be, and 

(c) generally giving eflFect to the provisions of this Act. 

(2) The ® [State Government] shall, if standard cloth is .sold in the ® [State] 
make rules prescribing the authority by which, the form in which and the condi- 
tions under which, any licence or class of licences for the sale of standard cloth 
shall be granted. 

(3) Rules made under this Act shall be published in ff* ® *] the } [Offi- 
cial Gazette], ^[* * “] and on such publication .shall have effect as if enacted 
in this Act. 

[•] Substituted for ‘Provincial Government’ and ‘Province’ by A. L. O., 1950. 

[t] The words “the Gazette of India or" were repealed by A. O., 1937. 

[t] Substituted for 'Local Official Gazette’ by A, O., 1937. 

[§] The words ‘’as the case may be’’ were repealed, ibid. 

13. Protection for acts done under the Act. — No suit, prosecution or other 
legal proceeding shall lie against any person for anything which is in good faith 
done or intended to be done under this Act. 

14. Powers of Act to be cumulative. — All powers given by this Act shall 
be in addition to and not in derogation of any other powers conferred by or under 
any enactment, and all such powers may be exercised in the same manner and by 
the same authority as if this Act had not been made. 
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STATEMENT OF OBJECTS AND REASONS 


“The Indian Cotton Committee which 
was appointed in 1917 in Chapter XVI of 
their Report recommended certain mea- 
sures, including the licensing of cotton 
ginning and pressing factories, to prevent 
such malpractices as damping, mixing 
and adulteration, which are injurious to 
the quality and reputation of Indian 
cotton. The recommendations of the 
Committee, however, involved an ex- 
cessive amount of ollicial interference. 
The object of the present Bill is to put 
the trade in a position to protect itself 
by providing for the marking of bales 
and the record of ownership, and by 


providing further that unmarked bales 
are not tenderable in fulfilment of a 
contract, if marked bales are demanded 
by the purchaser. 

The Bill also makes provision for the 
maintenance of registers for statistical 
returns, for the use of correct scales and 
weights, and for the structural improve- 
ment of ginning and pressing factories. 
The Bill is based on the recommenda- 
tions of the Indian Central Cotton Com- 
mittee, and is supplementary to the 
Cotton Transport Act. 1923.” 

— Gazette of India. 1924. Part V, p. 115. 


ACT now AFFECTED BY SUBSEQUENT LEGISLATION 

— Amended by Acts 14 of 1939; 9 of 1942; 3 of 1951: Reg. 7 of 1963. 

— Adapted by A. O., 1937; A. C. A, O., 1948; A. L. O., 1956; 3 A. L. O.. 

1956; Bom. A. L. O., 1957; Maha. A. L. O., 1961. 

— Amended in 

— Maharashtra by Bom. Acts 4 of 1936; 20 of 1938; 53 of 1949; 8 of 1954- 
27 of 1956; 20 of 1958; Maha. Act 1 of 1962. 

— Cujaiat by Act 23 of 1968. 

— Hyderabad by Act 33 of 1954. 

— Madhya Pradesh by C. P. Acts 24 of 1936; 33 of 1939; 1 of 1942; 13 of 
1947; 47 of 1947; M. P. Act 23 of 1958. 

— Mysore by Mys. Act 21 of 1961. 

— Rajasthan by Raj. Act 10 of 1957. 

—Tamil Nadu by T. N. Acts 25 of 1948; 10 of 1953; 23 of 1965. 

— Extended liy Acts 59 of 1949; 30 of 1950. 

” in Bombay by Bom. Act 4 of 1950: Maha. Act 1 of 1962. 

” ” Madhya Pradesh Act 12 of 1950. 

” ” Mysore by Act 21 of 1961. 

” ” Punjab by Punj. Act 5 of 1950. 

— Repealed in part by Bom. Act 53 of 1949; Mys. Act 21 of 1061; Maha. 

Act 1 of 1962. 

— Repealed in — 

— Pepsu by Pnnjalj Act 18 of 1958; 

— Punjal) by Punj. Act 2 of 1955, S. 23. 

— Uttar Pradesh by U. P. Act 9 of 1949, S. 2. 

COGNATE ACTS AND PROVISIONS 

(1) Boilers Act, 5 of 1923. 

(2) Factories Act, 63 of 1948, 

(3) Punjab Cotton Ginning and Pressing Factories Act, 2 of 1955. 

(4) U. P. Cotton Ginning and Pressing Act, U. P. Act 9 of 1949. 


[THE] COTTON GINNING AND PRESSING FACTORIES ACT, 1925 

(ACT Xn OF 1925)® 

[ISth March, 1925.] 

An Act to provide for the better regulation of cotton ginning 

and cotton pressing factories. 

WHEREAS it is expedient to provide for the better regulation of cotton 
ginning and cotton pressing factories: 

It is hereby enacted as follows : — 

[®] For Statement of Objects and Reasons, see Gaz, of Ind., 1924, Pt. V, page 11a 
Tills Act has been extended to the new Provinces and Merged States by the Merged 
States (Laws) Act, 1949 (59 of 1949), S. 3 (1-1-1950) and to the Union Territories 
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of Manipur, and Tripura by llie Union Tcrrilorics (Laws) Acl, 1950 (30 of 1950), 
S. 3 (10-4-1950). \unc1li>a Pradesh, to whicli also the .said Act was cxlciidtal by 
Ibis Act, now forms purl of Madhya Pradesh — See Act 37 of 1950, S. 9 (1) (e). 

It has been extended to die Slates merged in die Slale t»f — 

(i) Bombay: .see Bom. Act 4 of 1950; 

(ii) Madhya Pradesh; sec. M, P. Act 12 of 1950; 

(iii) Punjab: see Punj. Act 5 of 1950. 

It had been partialb- extended to Berar by die Bernr Laws Act, 1941 (4 of 1941). It 
has now been extended to the Union Tenitory of Pondicherry by Reg. 7 of 1963 
(w. e. f. 1-10-1963). It has been uniformly applied to the whole of Maharashtra 
by Maharashtra .\et 1 of 1962 and Guj. Act 23 <if 1968. 

The Act is repealed in its application to the State of — 

(1) Punjab b\- Pnnj. Act 2 of 1955, S. 23, read with Punj. Act 18 of 1958, Ss. 4 
and 6. 

(2) Uttar Pradesh b>- U. P. Act 9 of 1949. S. 2. 

STATE AMENDMENTS 

Ciiiarat: 

Amendment in the long title and Preamble is tlu* same as in Maharashtra — Bom. 
Act 20 of 1958, S. 2 (19-2-1958) and Act 11 of 1960, S. 87 and Guj. Act 23 of 1968, 

S. 2'“(2) (9-12-1968). 

Maharashtra: 

In it.s application to the State of Mahara.shtva in die long tide and Preamble, after 
the word' “factories” insert the words and brackets: “(including the fixation of reasonable 
of charge for the ginning and pressuig of Colton in certain areas, and for matters 
ct^mectcl ,h?r 3 with)”.-Bom. Act 20 of 195S, S. 2 (19-2-1958). 

1 Short title extent and commencement. — (1) This Act may be called THE 
COTTON GINNING AND PRESSING FACTORIES ACT, 1925. 

“[(2) It extend.s to the whole of India t[except the State of Jammu and 

(3) W shall come into force on such fdale as the §[CentiaI Government] 
may. by notification in the §lOfflcial Gazette], appoint^ 

•1 Substituted for the former sub-section (2), by A. L. O., 1950. 

f] Substituted for "except Part B Stales,” bv the Part B States (I^aw-s) Act, 1951 (3 

of 1951), S. 3 and Sch. (1-4-1951). , „ , , ^ j 

[11 The Act came into force on 8th August. 1925; sec General Rules and Orders, 

Vol. V, page 625. _ r ■,. > 

[§] Substituted for ‘Governor-General in Council and C.izellc of India , lespec- 

tively, by A. O., 193/. 

STATE AMENDMENTS 

Gujarat: 

Same as in Maharashtra — C. A. 11 of 1960, S. 87 and Guj. Act 23 of 1968, 
Section 2 (2). 


Maharashtra: 

Sub-section (2) of S. 1 of the Cotton Ginning and Pressing Factories (Bombay 
Amendment) Act. 1936 (Bom. Act IV of 1936),"* runs as follows:— 

“(2) ®r® ® ® •] The ®[State Government] may by notification in the Official 

Gazette extend the provisions of this Act ®[to any area of the State of Bombayt] with 
effect from such dale as the ® [State Government] may appoint in the said notification. 

The Act has now been extended to the whole State of Maharashtra by Maha. 

^ Act 1 of 1962 (1-7-1903). 

f*] Omission and amendments by substitution are made by A. L. O., 1950. 
m With effect from 1-5-1960, the State of Bombay has been divided into the States 
of Gujarat and Maharashtra — See Act 11 of 1960, Ss. 3, 4. 
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2. Definitions. — In this Act, unless there is anything repugnant in the sub- 
ject or context, — 

(a) “bale” means any pressed package of cotton of whatever size or den- 
_sity; 

(b) “cotton” means ginned or unginned cotton, or cotton waste; 

(c) “cotton ginning factory” means any place where cotton is ginned or 

where cotton fibre is separated from cotton seed by any process what- 
ever involving the use of steam, water or other mechanical power or 
of electrical power; 

(d) “cotton pressing factory” means any factory as defined in the "Indian 

Factories Act, 1911, in which cotton is pressed into bales; 

(e) “cotton waste” means droppings, strippings, fly and other waste pro- 
ducts of a cotton mill or of a cotton ginning factory or of a cotton 
pressing factory, but does not include yam waste; 

(f) “Indian Central Cotton Committee” means the Indian Central Cotton 
Committee constituted under the Indian Cotton Cess Act, 1923, f and 
includes any sub-committee appointed by it to perform any function 
of the Indian Central Cotton Committee under this Act; and 

(g) “occupier” includes a managing agent or other person authorized to 

represent the occupier; 

(h) “prescribed” means prescribed by or under rules made under this Act. 
[*] Now see the Factories Act, 1948 (63 of 1948), S. 2 (m). 

[f] The Cotton Committee has been dissolved under S. 14 of this Act, resulting in 
the repeal of that Act— See S. O. 882 dated 18-3-1966, G. I., 1966, Pt. II, S. 3 (ii), 
p. 815. 

STATE AMENDMENTS 

Andhra Pradesh: 

In the State of Andhra Pradesh, except the Hyderabad area thereof. 

Same as that of Tamil Nadu. 

To the Hyderabad area of the State of Andhra Pradesh, the amendments made by 
Hyderabad Act 33 of 1954 apply. These are the same as in Maharashtra except the 
following — 

In clause (d) for the figures T911’ after the words “Factories Act” substitute the 
figures T948’ — Hyderabad Act 33 of 1954, S. 2 (17-11-1954), read with Andh. Pra. 
A. L. O., 1957. 

Gujarat: 

(i) Same as that of Maharashtra — Act 11 of 1960, S. 87 and Guj. Act 23 of 1968, 
S. 2 (2) (9-12-1968). 

(ii) In clause (b), for the words “unginned cotton,” substitute the words “unginned 
cotton including kapas“ — Guj*. Act 23 of 1968, S. 4 (9-12-1968). 

Madhya Pradesh: 

Same as that of Maharashtra — C. P. and Berar Act 24 of 1936, S. 2 (31-3-1937) 
read with M. P. Act 23 of 1958, Ss. 3 (1) and 6. 

Maharashtra: 

In its application to the whole State of Maharashtra in Section 2 — 

(i) after the word, comma and dash ‘context, — * the following shall be inserted 

namely — 

■’(aa) 'admixture of cotton* means a prescribed mixture of different varieties 
of cotton;” 

(ii) after clause (f) the following clause shall be inserted, namely : — 

“(ff) ‘licence’ means a licence granted under Section 2A,” and 

(iii) after clause (h) the following clause shall be inserted, namely : — 

“(i) ‘season* means such period as may from time to time be prescribed. — 
Bombay Act IV of 1936, Section 2 and Maha. Act 1 of 1902, S. 2 (b) 
(1-7-1963). 
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Myscwet 

Amendments by insertion of clauses (aa), (ff) and (i) are the same as in Maha- 
rashtra; after clause (g), the following clause is inserted: 

“(gg) ‘Owner’ includes any person authorised in prescribed manner to represent 
the owner.” — Mys. Act 21 of 1961, S. 3 (10-8-69). 

Note.— Clause (a) in the principal Act is relettered as (aa) and thereafter comes 
clause (a) which is the same as (aa) in Maharashtra. 


RajasUian: 

Same as that 


of Maharashtra. — Rajasthan Act 10 of 1957, S. 2 (1-2-1963). 


Tamil Nadu: 

In its application to the State of Tamil Nadu, in S. 2, 

(i) the existing clause (a) shall be relettered as clause (a-1) and in the clause so 

relettered, after the word ‘cotton’ insert the words “or cotton waste”; 

(ii) before clause (a-1) relettered as above, insert the follo\ving, namely,— 

“(a) ‘admixed cotton’ means a mixture of different varieties of cotton;” 

(iii) in clause (b) omit the comma and words, “or cotton waste;” 

(iv) in clause (d), for the words "cotton is pressed” substitute the words “cotton 
or cotton waste is pressed;” 

(v) after clause (e), insert the following— 

“(e-1) ‘foreign substance’ means a substance other than cotton lint, and 

includes cotton waste, but does not include cotton leaf or cotton seed;” 

(vi) after clause (f). insert the following — 

“(f-1) ‘licence* means a licence granted under S. 2-A sub-section (1), 

(vii) after clause (g). insert the following — 

“(e-l) ‘owner’ includes any person autlrorised to represent the owner.” — 
T. N. Act 25 of 1948, S. 2 and T. N. Act 10 of 1953, S. 2 (10-0-1953); 
and T. N. Acts 22 of 1957 and 39 of 1931, S. 3. 

Sections 2-A and 2-B 
Andhra Pradesh: 

In the State of Andhra Pradesh, except the Hyderabad area thereof, S. 2A is the 
same as that of Tamil Nadu. 

To the Hyderabad area of the State of Andhra Pradesh. Sections 2A and 2B as 
inserted by Hyderabad Act 33 of 1954 shaU apply, namely,— 

“2-A Licence for working cotton ginning factory or cotton pressing factory.— 
(1) No' cotton ginning factory or cotton pressing factory shall be worked without a 
licence granted to the owner thereof by such authority, in such form, subject to such 
conditions and on payment of such fee as may be prescribed. 

(2) Whoever contravenes the provisions of sub-section (1) shall be punishable with 
fine which may extend to five hundred rupees or, if he has previously been convicted 
of an offence under sub-section (1), to fifteen hundred rupees. 

(3) No licence for which the prescribed fee has been paid shall be refused, sus- 
pended or cancelled except on the ground that the owner or person in charge of the 
factor>' concerned has been convicted for the contravention of the provisions of Sec- 
tion 3-A : 

Provided that no licence shall be suspended or cancelled under this sub-section 
until after the expiration of the season in which the said owner or person has so been 

convicted.” 

“2-B. Control of rales chargeable for ginning and pressing cotton. — (1) The Gov- 
ernment may, by notification, declare that in any local area specified in such notification 
no owner or person in charge of a cotton ginning or cotton pressing factory situated in 

such local area shall — 

(i) charge or caused to be charged, for the ginning or pressing of cotton, rates 
in excess ot such maxima as may be fixed by the rate-fixing committee of 
such local area under sub-section (6); or 
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(ii) refuse to accept or cause to be so refused cotton tendered by any person lor 
ginning or pressing, if the tenderer is prepared to pay charges at rates law- 
fully leviable; or 

(iii) impose as a condition for ginning or pressing of cotton tendered by any 
person for the purpose, the surrender of cotton seed or lint in whole or 
part lieu of the charges lawfully leviable : 

Piuvided that where a cotton ginning or cotton pressing factory carries on the 
process of ginning or pressing cotton exclusively for its owner or person in charge as 
a part of his normal trade, the Government may exempt such factory from the opera- 
tion of clauses (ii) and (iii) subject to such conditions as may be prescribed. 

(2) There shall be a rate fixing committee for each local area specified in the notifi- 
cation under sub-section (1). Such committee shall consist of the Collector of the Dis- 
trict, who shall be the Chaiiman of the committee, and the following members, name- 
ly. — 

(a) two representatives of cotton gro\\ers of the local area; 

(b) two representatives of owners of cotton ginning and cotton pressing factories 

in the local area; 

(c) one non-official possessing special or technical knowledge of cotton ginning 

and pressing or cotton trade to be nominated by the Director, Commerce 
and Industries of the State; 

(d) the Chief Inspector of Factories and Boilers of the State or such other officer 

as he may nominate. 

(3) The two representatives referred to in clause (a) of sub-section (2) shall be 
selected l^y the District Board from amongst the cotton growers of that area. 

(4) I'he two representatives referred to in clause (b) of sub-section (2), shall be 
elected by the owners of cotton ginning and cotton pressing factories in the local area 
from amongst themselves. 

(5) If the representatives of colten growers or of owners of cotton ginning and 
c{)tton pressing factories in any local area referred to in clauses (a) and (b) of sub-sec- 
lion (2) are not selected or elected, as the case may be, within such time as may be 
prescribed, the Collector shall nominate such representatives from amongst the cotton 
growers or the owners of cotton ginning and cotton pressing factories as the case may 
be, from that local area. 

(6) Every rale fixing committee shall fix the maximum rates for giiming or presmg 
cotton within its local area. 

(7) The Government may make rules — 

(i) providing for and regulating the selection and election of the representatives 

referred to in clauses (a) and (b) of sub-section (2), the manner of selection 
and election, the term of office of the members of the committee, the pre- 
paration of voters’ list where necessary, the filling of any casual vacancies 
and all matters connected with such selection and election; 

(ii) la> ing down the principles to be observed and the procedure to be followed 

by the committee in fixing the maximum rates and the rates so fixed by the 
committee shall be duly made known by the Collector to all concerned in 
the local area in such manner as may be prescribed; 

(iii) providing for the conditions of e.xempting from the operation of clauses (ii) 
and (iii) of sub-section (1). 

(8) The provisions of Section 13 shall apply to the making of rules under sub-sec- 
tions (1), (5) and (7). , „ , . u -ui tU 

(9) Whoever contravenes the provisions of sub-section (1) shall be punishable wim 

fine which may axtend to five hundred rupees” — ^Hyd. Act 33 of 1954, S. 3 (17-11-1954), 
read with An. P. A. L. O., 1957. 

Gujarat: 

Same as tliat of Maharashtra — See Act 11 of 1960, S. 87 and Guj. Act 23 of 
1968, S. 5 (9-12-1968) with this difference that in clause (b) of S. 2A (3), for the words 
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"with Bne which may extend to,” the words "with rigorous imprisonment which may 
extend to six months and with fine which may extend to arc substituted. 


Madliya Pradesh: 

After Section 2, the following sections shall be inserted, namely, — 

"2-A. Licence for working cotton ginning factory or cotton pressing factory.— 

(1) No cotton ginning factory or cotton pressing factory shall be worked without a licence 
granted to the owner thereof by such authority, in such form, subject to such condi- 
tions and on payment of such fee, as may be prescribed. 

(2) Whoever contravenes the provision of sub-section (1) shall be punishable with 
fine which may extend to five hundred rupees or. if he has previously been convicted 
of an offence under sub-section (1), to fifteen hundred rupees. 

(3) No licence for which the prescribed fee has been paid shall be refusctl suspend- 
ed or cancelled except on the ground that the (nvner or person in charge of the factory 
concerned has been convicted for the contravention of the provisions of Section 3-A: 

Provided that no licence shall be suspended or cancelled under this sub-section 

until after the expiration of the season in which the said owi^er or 

convicted.” C. P- and Berar Act 24 of 1936, S. 3 (31-3-1937) read with M. P. Act 

23 of 1958, Ss. 3 (1) and 6. 


'•2.B. Control of rates chargeable for ginning and pressing cotton._(l) The State 
Government may. by notification declare that in any local area specified in such notifica- 
tion no owner or person in charge of a cotton ginning or cotton pressing factory situat- 
ed in such local area shall — 

(i) Charge or cause (o be charged for the ginning or pressing of cotton, rales in 
excess of such maxima as may be fixed by the rate fixing committee of such 


local area under sub-section (6); or , , , c 

(ii) refuse to accept or cause to be so refused cotton tendered by any person for 
ginnii^g or pressing if the tenderer is prepared to pay charges at rales law- 


fully leviable; or 

(in) imnose as a condition precedent to the acceptance of cotton for ginning or 
pressing tendered by any person for the purpose the surrender of cotton 
seed or lint in whole or part in lieu of the charges lawfully leviable : 

Provided that where a cotton ginning or cotton pressing factory carries on the 
process of ginning or pressing cotton exclusively for Us owner or person in charge as a 
olrl of his Mimal trade, the State Government may exempt such factory from the opera- 
tion of clauses (ii) and (ill) subject to such conditions as may be prescribed. 

^0) There shall be a rate fixing committee for each local area specified in the notifi- 
cation under sub-section (1). Such committee shall consist of the Deputy Commissioner 
f ie district who shall be the chairman of the committee, and the following members, 


namely : — c . i i ' 

(a) two representatives of cotton growers of the local area; 

(b) two representatives of owners of cotton ginning and cotton pressing factories 
in the local area; 

(c) one non-official possessing special or technical knowledge of cotton ginning 

and pressing or of cotton trade to be nominated bv the Director of Indus- 
tries of the State; 

(d) the Chief Inspector of Factories and Boilers of the State; 

(3) The two representatives referred to in clause (a) of sub-section (2) shall be 
elected by cotton growers whose names are for the time being included in the voters 
lists of the cotton growers' electorates formed for the consititution of market commutes 
for the management of any cotton markets established or deemed to be established in 
the local area under the Central Provinces and Berar Cotton Market Act, 1932 : 

Provided that, if there is no such cotton market established in the local area, the 
.said two representatives shall be selected by the District Council from amongst the 
cotton growers of that area. 
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(4) The two representatives referred to in clause (b) of sub-section (2), shall be 
elected by the owners of cotton ginning and cotton pressing factories in the local area 
from amongst themselves. 

(5) If the representatives of cotton growers or of owners of cotton ginning and 
cotton pressing factories in any local area ' referred to in clauses (a) and (b) of sub- 
section (2) are not elected or selected, as the case may be, within such time as may be 
prescribed, the Deputy Commissioner shall nominate such representatives from amongst 
the cotton growers or the owners of cotton ginning and cotton pressing factories, as 
the case may be, from that local area. 

(6) Eveiy rate fixing committee shall fix the maximum rates for ginning or pressing 
cotton within its local area. 

(7) The State Government may make rules — 

(i) providing for and regulating the election and selection of the representatives 

referred to in clauses (a) and (b) of sub-section (2), the manner of election 
and selection, the term of office of the members of the committee, the pre- 
paration of voters’ lists, where necessary, the filling of any casual vacancies 
and all matters connected with such election and selection; 

(ii) laying down the principles to be observed and the the procedure to be follow- 

ed by tin- committee in fixing the maxima rates and the rates so fixed by 
the committee shall be duly njade jenown by the Deputy Commissioner to 
all concerned in the local area in 'such nianner as may be prescribed; 

(iii) providing for conditions of exemption from the operation of clauses (ii) and 
(iii) of sub-section (1). 

(8) The provisions of Section 13 shall apply to the making of rules imder sub-sec- 
tions (1), (5) and (7). 

(9) WhocNcr contravenes the provisions of sub-section (1) shall be punishable with 
fine which ma>’ extend to five hundred rupees” — C. P. and Berar Act 47 of 1947, S. 2 
(5-12-1947) read with M. P. Act 23 of 1958, Ss. 3 (1) and 6. 

Maharashtra: 

In its application to the whole Stale of Maharashtra after Section 2, the following 
section shall be inserted namely — 

“2-A. Licence for working cotton ginning factory or cotton pressing factory.— (1) No 
cotton ginning factory or cotton pressing factory shall be worked without a licence 
granted to the owner thereof by such authority, in such form, subject to such condi- 
tions and on payment of such fee, as may be prescribed. 

(2) (a) A licence for which the prescribed fee has been paid shall be liable to be 
refused only on the ground that the owner or person in charge of the cotton ginning 
or cotton pressing factory in respect of which a licence is applied for has been con- 
victed of an offence punishable under this Act. 

(b) A licence shall be liable to be suspended, withdrawn or cancelled only on the 
ground that the owner or person in charge of the cotton ginning or cotton pressing 
factory in respect of which a licence was granted has been convicted of an offence 

puni.shable under thi.s Act : 

Provided that no licence shall be suspended, withdrawn or cancelled under this 
clause until after the expiration of the season in which the said owner or person has 

been so convicted. 

(3) If any person works a cotton ginning or cotton pressing factory in respect of 
which a licence has not been granted or has been suspended, withdrawn or cancelled, 
such person shall be punishable — 

(a) on a first conviction, with fine which- may extend to five hundred rupees 

if the offence has continued for more than one day, with an additiMirf Me 
which may extend to one hundred rupees for every day subsequent to nie 
first day during which the offence has continued; and 
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(b) on every subsequent conviction, with fine which may extend to fifteen 
hundred rupees and. if the offence has continued for more than one day. 
with an additional fine which may extend to two hundred rupees for every 
dav subseuuent to the first day during which the offence has continued. — 
b 1. Act IV of 1936. S. 3 and Maha. Act 1 of 1962. S. 2 (Id (1-7-1963). 

Mysore: 

After Section 2 of the principal Act, the following sections shall be 
namely : — 

*‘2-A. Licence for working cotton ginning factory or cotton pressmg factory— 

(1) No cotton ginning factory or cotton pressing factory shall be worked ''■'‘thou a 
licence granted to the ONvner thereof by such authority, in such form, subject to such 
conditions and on payment of such fee, as may be prescribed. 

(2) (a) A licence for which the prescribed fee has been paid shall be liable to bo 
refused onlv on the ground that the owner or person in charge of a cotton ginning or 
cotton pressing factory in respect of which a licence is applied for, has been convictec 

of an offence punishable under this Act : 

(b) A licence shall be liable to be suspended, withdrawn or cancelled only on the 
uri)iind that the owner or person in charge of the cotton ginning or cotton pressmg 
factory in respect of which a licence was granted, has been convicted of an offence 

punishable under this Act : 

Provided that no licence shall be suspended, withdrawn or cancelled under this 
clause, until after the expiration of the season in which the said owner or person has 

been so convicted. 

(3) If any person works a cotton ginning or cotton pressing factory in respect ot 
which a licence has not been granted or has been suspended, withdrawn or cancelled, 
such person shall he punishable 

(a) on a first conviction, with fine which may extend to five^ hundred rupees, and 

if the offence has continued for more than one day, with an additional hiie, 
which may extend to one hundred rupees for every day sub.sequent to the 
first day during which the offence has continued; and 

(b) on every subsequent conviction, with fine which may extend to fifteen 
hundred rupees, and if the offence has continued for more than one day, 
with an additional fine which may extend to two hundred rupees for every 
day subsequent to the first day during which the offence has continued. 

2 B Control of rates chargeable for ginning and pressing cotton.— <1) The State 
Government may. by notification in the Official Gazette, declare that in any local area 
specified in such notification no owner or person in charge of cotton ginmng or cotton 
pressing factory situated in such local area, shall 

(i) charge or cause to be charged, for the ginning or pressing of cotton, rates m 

excess of such maxima as may be fixed by the Rate Fixing Committee of 
such local area under sub-section (5); or 

(ii) refuse to accept or cause to be so refused cotton tendered by any person fur 

ginmng or pressing if the tenderer is prepared to pay charges at rales law- 
fully leviable; or r . . 

(iii) impose as a condition precedent to the acceptance of cotton for ginning or 
pressing tendered by any person for the purpose, the s^end^ of cotton 
seed or lint in whole or in part in lieu of the charges lawfully leviable : 

Provided that where a cotton ginning or cotton pressing factory carrtes on the pro- 
cess of rinning or pressing cotton excliisiyely for its owner or person in charge as a part 
S hb nr.Ll trade, the State Government may exempt such factory rom the operation 
of clauses (ii) and (iii) subject to such conditions as may be prescribed. 

(2) There shall be a Rate Fixing Committee for each local area specifaed m the 
noMBcation under sub-scction (1). Such Committee shall consist of the Director of Agri- 
culture or any other officer subordinate to him as may be nominated by the Govern- 
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ment, who shall be the Chairman of the Committee, and the following members, name- 
ly; — 

(a) two representatives of cotton growers of the local area elected in such manner 

as may be prescribed; 

(b) two representatives of owners of cotton ginning and cotton pressing factories 

in the local area; 

fc) one non-official, possessing special or technical knowledge of cotton ginning 
and pressing or of cotton trade to be nominated by the Director of Indus- 
tries and Commerce in Mysore; and 

(d) the Chief Inspector of Factories in Mysore or such other officer subordinate 
to the Chief Inspector as may be authorised by the State Government, 

(3) The two representatives referred to in clause (b) of sub-section (2), shall Ise 

selected by the owners of cotton ginning and cotton pressing factories in the local area 
from amongst themselves. 

(4) If the representatives of cotton growers or of owners of cotton ginning and 
cotton pressing factories in any local area referred to in clauses (a) and (b) of sub-sec- 
tion (2) are not elected or selected, as the case may be, within such lime as may be 
prescribed, (he Deputy Commissioner of the District shall nominate such representatives 
from amongst the cotton grow'crs or the owners of cotton ginning and cotton pressing 
factories, as the case may be, from that local area. 

(o) Every Rale Fixing Committee shall fix the maximum rates for ginning or pressing 
cotton within its local area. 

(6) Whoever contravenes the provisions of sub-section (1), shall, on conviction be 

punishable with fine, which may extend to five hundred rupees.” — Mys. Act 21 of 

1963, S. 4 (w. e. f. 16-8-1969). 

Rajasthan: 

After Section 2, insert the following section, namely, — 

‘‘2-A. License for working cotton ginning or pressing factory. — (1) No cotton 
ginning factory or cotton pressing factory shall be worked without a licence granted 
(o the osvner thereof by such aulhorily, in such form, subject to such conditions and on 
pajment of such fee, as may be prescribed. 

(2) A licence for which the prescribed fee has been paid shall be liable to be re- 
fused only on the ground that the owner or person in charge of a cottton ginning fac- 
tory or a cotton pressing factory in respect of which a licence is applied for has been 
convicted of an offence punishable under this Act 

(3) A licence shall be liable to be suspended, withdrawn or cancelled only on the 
giound that the owner or person in charge of the cotton ginning factory or the cotton 
pressing factory in respect of which the licence was granted has been convicted of an 
offence punishable under this Act : 

Provided that no licence shall be suspended, withdrawn or cancelled under this 
sub-section until after the expiration of the season in which the said owner or person 
has been so convicted. 

(4) If any person works a cotton ginning factory or a cotton pressing factory in 
respect of which a licence has not been granted or has been suspended, withdrawn oi 
cancelled, such person shall be punishable — 

(a) on a first conviction, with fine which may extend to five hundred rupees and, 
if the offence has continued for more than one day, with an additional fine 
which may extend to one hundred rupees for every day subsequent to the 
first day during which the offence has continued, and 

(b) on every subsequent conviction, with fine which may extend to fifteen hundred 

rupees and, if the offence has continued for more than one day, with an 
additional fine which may extend to two hundred rupees for eii^ry day 
subsequent to the first day during which the offence has continued.” — Rajas. 
Act 10 of 1957, S. 3 (1-2-1963). 
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Tamil Nadu: >. 

In its application to the State of Tamil Nadu, after Section 2, insert the follow- 
ing : — 

“2-A. Licence for working cotton ginning or pressing factory. — (1) No cotton 
ginning or pressing factory shall he worked without a licence granted to the owne r 
thereof, by such authority, in such form, subject to such conditions, and on paynii-nl of 
such fee, as may be proscribed. 

(2) A licence for which the prescribed fee has been paid shall be refused only on 
ground that the o^vner or person in charge of the factory has been convicted of an 

ollence punishable under this Act. 

(3) A licence shall be suspended or cancelled only on the groiiiKl that the owner 
or person in charge of the factory has been convicted of an offence punishable under 

this Act. 

(4) Whoever works a cotton ginning or pressing factory- 

fa) in respect of which no licence has been granted, or the licence granted in 
respect of which has been suspended or cancelled, or 
(b) in contravention of any of the conditions of the licence granted in respect 
thereof, shall be punishable with fine which may extend to five hundred 
rupees,' and in the case of a second or subsequcrit conviction, with fine which 
may extend to one thousand five hundred rupees.” — T. N. Act 25 of 1948, S. 3 
and T. N. Acts 22 of 1957 and 39 of 1961, S. 3. 


3 Maintenance of registers.— (1) The owner of every cotton ginning factory 
shall cause to be maintained at the factory in such form, if any, as may be pre- 
scribed a ginning register containing a record of all cotton ginned m the factory 
and of' the names of the persons for whom and the dates on which the cotton 
has been ginned and of the amount ginned for each person. 

(2) The owner of every cotton pressing factory shall cause to be maintained 
at the factory in such form, if any, as may be prescribed, a press register coii- 
t'lining a daily record of the number of bales pressed in the factory, the serial 
number of each bale, and the name of the person for whom it has been pressed. 

(3) The owner or the person in charge of a cotton-ginning or cotton-pressing 
factory shall be bound to produce any ginning register or press register main- 
tained under this section when required to do so by any person appointed by the 
State Government in this behalf, and the owner or person in charge of any cotton- 
nressii^ factory shall be bound to furnish to the Indian Central Cotton Com- 
mittee^ if so required by it in writing, a copy, certified as correct by the owner 
or person in charge of the factory, of the entry in any press register maintained 
at the factory relating to any specified bale. 

(4) No register required to be maintained by tliis section shall be destroyed 
until after the expiration of three years from the date of the last entry therein. 

(5) If— 

(a) in any factory any register required by this section to be maintained 

is not maintained or is maintained in any form other than the form, 

if any, prescribed for the purpose, or 

(b) any entry in any such register is proved to be false in any material parti- 

cular, or 

(c) any such register is destroyed before the expiration of the period referred 

to in sub-section (4), 

the owner of the factory shall be punished with fine which may extend to fifty 
rupees or, if he has previously been convicted of any offence under this sub-section, 
to five hundred rupees. 

(6) If the owner or the person in charge of any factory fails to produce any 
register, or to furnish a certified copy of any entry, when required to do so under 
sub-section (3), or furnishes a certified copy of an entry knowing or having rea- 
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son to believe such cop)’ to be false, he shall be punished with fine which may 
extend to fifty rupees or, if he has previously been convicted of any ofiFence under 
this sub-section, to five hundred rupees. 

[®] Said Committee is dissolved — See S. O. 882 of 1966. 

OBJECTS AND REASONS 

Sul)-s(-'ction (1). — “It will be more convenient for the owner to maintain not a daily 
record of the amount of cotton ginned on each day but a record of the dates on which 
cotton received from any individual was ginned and the total amount ginned for the 
individual, as tlie process of ginning may continue for some days.” — S. C. R. 

STATE AMENDMENTS 

Andhra Pradesh: 

In its application to the Hyderabad area of the Slate, — 

Omit the full stop at the end of sub-section (2) of Section 3 and add the following 
words thereafter: “and the prescribed particulars of the cotton-ginning factory where 
it lias been ginned as supplied by such person.” — Hyd. Act 33 of 1954, S. 4 (17-11-1954) 
read with .\ndh. Pra. A. L. O., 1957. 

Gujarat: 

(a) Same as in Maharashtra (i). 

(b) III sub-sections (5) and (6), for the words “fifty rupees”, substitute “two hundred 
rupees”. — Bom. Act 4 of 1936 read with Act 11 of 1960, S. 87 and Guj. Act 23 of 1968 
Section 2(2) (9-12-1968). 

Madhya Pradesh: 

Same as in Maharashtra — C. P. and Berar Act 24 of 1936, S. 4 (31-3-1937) read 
with .Madh. Pra. Act 23 of 1958, Ss. 3(1) and 6. 

Maharashtra: 

In its application to the whole State of Maharashtra, in Section 3 — 

(i) in sub-section (2), 

(1) the word ‘and* shall be omitted, and 

(2) the following words shall be added at the end: — 

“and the prescribed particulars as supplied by such person of the cotton- 
ginning factory where it has been ginned.” — Bom. Act 4 of 1936, 
Section 4 and Maha, Act 1 of 1962, S. 2 (b) (1-7-1963). 

(ii) In sub-scctions (5) and (6), for the words “shall be punished”, the words 

“shall, on conviction, be punishable” shall be substituted — Bom. Act 4 of 
1936, S. 12 and Maha. Act 1 of 1962, S. 2 03) (1-7-1963) 

Mysore: 

Same as in Maliarashtra — Mys. Act 21 of 1961, S. 5 (w.e.f. 16-8-1969). 

Rajasthan: 

In Section 3 — 

(i) in sub-section (2), the word 'and' shall be omitted and at the end the follow- 

ing words shall be added, namely, “and the prescribed particulars as supplied 
by such person of the cotton-ginning factory where it has been giimed;”; 

(ii) in sub-sections (5) and (6), for the words “shall be punishable”, the words 
“shall, on conviction, be punishable” shall be substituted. — Rajasthan Act 10 
of 1957, Section 4 (1-2-1963). 

Sections 3-A to 3-F 

Andhra Pradesh: 

In the Stale of Andhra Pradesh, excluding the Hyderabad area theiwf, wnend- 
menls are the same as those of Tamil Nadu. 

To the Hyderabad area of the State of Andhra Pradesh, the amendments made by 
Hyderabad Act 33 of 1954 and extracted below apply. 
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After Section 3, the following new soetions shall he inserteil, namely: — 

“3-A. Prohibition of watering, etc., of cotton. — (1) The Government may, hy notifi- 
cation, declare that in any area specified in such notification, no cotton which is ginned 
or pressed in a cotton-ginning or cotton-pressing factory shall contain ain- adniixlnrc 
of cotton. 

(2) Any owner or person in charge of a colton-gintiing or cotton-pressing factory 
who in such factory gins or presses or allows to be ginned or pressed cotton which he 
knows or has reason to believe — 

(a) is watered or contains foreign snb.stance or cotton waste, or 
(h) when such factory is in an area .specified under sub-section (1) contains an 
admixture of cotton, 

shall be punishable with fine which may extend to five thousand rupees. 

(3) A Court trying an offence under sub-section (2) shall presume cotton to be 

watered which is certified by the prescribed authority to contain moisture in excess of 
the moisture that such cotton might reasonably be expected to contain conshlering where 
and when such cotton has been picked, collected, stored, conveyed, left, ginned or 

pressed. 

(4) Any owner of a cotton-pressing factory who knowing or having reason to believe 
that any cotton contains seed in excess of the prescribed proportion, presses or allows 
such cotton to be pressed in such factory shall be punishable with fine which may ex- 
tend to five thousand rupees. 

3-B. Penalty for watering, etc., of cotton. — Any owner of cotton who does any of 
the following acts, that is, who knowingly makes or causes to be made wet any cotton 
which is ginned and which is being or is intended to be pressed in a cotton-pressing 
factory, or mixes or causes to be mixed therewith, seed, foreign substance or cotton waste, 
or in an>- area specified in sub-section (1) of Section 3-A makes any admixture of cotton 

or abets or knowingly allows or connives at any such act shall he punishable with fine 

which may extend to five thousand rupees. 

3-C. Examination of cotton packages or bales. — (1) The Government or any 
gazetted officer authorised by it in this behalf may on its or his own motion or on receipt 
of a complaint that there has been a contravention of the provisions of Section 3-A or 
Section 3-B in respect of any cotton, package or of any bale and in the case of a com- 
plaint on payment of the prescribed fee by the complainant, cause such cotton or the 
contents of such package or bale to be examined by the prescribed person or body. 

(2) A certificate given by such person or body after examination of the cotton or the 
contents of the package or bale under sub-section (1) shall be admissible in evidence 
and be presumptive proof of the facts mentioned therein until the contrary is proved. 

3-D. Entry and inspecKon. — (1) The Government may authorise any Gazetted Offi- 
cer to enter into and inspect, at any reasonable lime, any cotton-ginning or cotton- 
pressing factory for the purpose of ascertaining whether there is any contravention 
therein of any of the provisions of this Act or of any rule made thereunder or of any 
of the conditions subject to which a licence has been granted in respect of such factory 
and to seize all things in respect of which an offence punishable under this Act appears 
to have be^n committed. 

(2) Ibc owner or the person in charge of every cotton-ginning or cotton-pressing 
factory shall give every reasonable assistance to the inspecting officer in the perform- 
ance of his duties under sub-section (1). 

(3) The owner or the person in charge of such factory shall, in every instance, 
be permitted to attend during the inspection and the things seized during such inspec- 
tion shall be sealed in the prescribed manner.” — Hyd. Act 33 of 1954, S. 5 (17-11-1954) 
read with Andh. Pra. A. L. O., 1957. 

Gujarat: 

Same as that of Maharashtra — Bom. Acts 4 of 1936 and 20 of 1938, read with Act 11 
of 1960, S. 87 and Guj. Act 23 of 1968, Ss. 2 (2), 7, 8. 9 (9-12-1968). 
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Maclliya Pradesh: 

For existing Section 3-A, substitute the following, namely: 

“3-A. Prohibition of watering, etc., of cotton. — (1) Tlie State Government may, by 
notification, declare that in any area specified in such notification, no cotton which is 
ginned or pressed in a cotton-ginning or cotton-pressing factory shall contain any admix- 
ture of cotton, 

(2) Any owner or person in charge of a cotton-ginning or pressing factory who 
in such factor)- gins or presses or allows to be ginned or pressed cotton which he knows 
or has reason to believe — 

(a) is watered or contains foreign substance or cotton waste, or 
(h) when such factory is in an area specified under sub-section (1) contains an 
admixture of cotton, 

shall be punishable with fine which may extend to fifteen hundred rupees. 

(3) A Court trying an offence under sub-section (2) shall presume cotton to be 
watered which is certified by the prescribed authority to contain moisture in excess of 
the moisture that such cotton might reasonably be expected to contain considering where 
and when such cotton has lieen picked, collected, stored, conveyed, left, ginned or 
pressed. 

(4) Any owner of a cotton-pressing factory who, knowing or having reason to be- 
lieve that any cotton contains seed in excess of the prescribed proportion, presses or 
allows such cotton to be pressed in such factory shall be punishable with fine which may 
extend to fifteen hundred rupees,” 

“3-AA. Penalty for watering, etc .,of cotton. — Any owner of cotton who does any 
of the following acts, that is, who knowingly makes or causes to be made wet any cotton 
which is ginned and which is being or is intended to be pressed in a cotton-pressing 
factory, or mixes or causes to be mixed therewith seed, foreign substance or cotton waste 
or in any area specified in sub-section (1) of Section 3-A makes any admixture of cotton, 
or abets or knowingly allows or connives at any such act shall be punishable with fine 
which may extend to fifteen hundred rupees.” — C. P. and Berar Act 13 of 1947, Ss. 2 and 
3 (1-10-1947) read with M. P. Act 23 of 1958, Ss. 3(1) and 0. 

‘‘3-B. Examination of cotton, packages or bales.— ^1) The State Government or any 
gazetted Officer authorized by it in this behalf may on its or his own motion or on receipt 
of a complaint that there has been a contravention of the provisions of Section 3-A or 
Section 3-AA in respect of any cotton, package or of any bale and in the case of a com- 
plaint, on payment of the prescribed fee by the complainant, cause such cotton o', 
the contents of such package or bale to be examined by the prescribed person or bc^jy. 

(2) A certificate given by such person or body after examination of the co»‘jtents of 
any bale under sub-section (1) shall be admissible in evidence and be pi'cstp’^iptive proof 
of the facts mentioned therein until the contrary is proved,” ^ 

"3-C. Entry and inspection. — (1) The State Government may au>jiorise any gazetted 
olficer to enter into and inspect, at any reasonable time, any co^ton-gimiing or cotton- 
pressing factory for the purpose of ascertaining whether there is any contravention 

therein of any of the provisions of this Act or of any rule rnade thereunder or of any 
t)f the conditions subject to which a licence has been grar»',:ed in respect of such factory 

and to seize all things in respect of which an offence ’Jjunishable under this Act appears 

lo have been committed. 

(2) The owner or the person in charge of every cotton-ginning or cotton-pressing 
factory shall give every reasonable assistance lt> the inspecting officer in the perfonn? 
ance of his duties under sub-section (1). 

(3) The owner or the person in charge of such factory shall, in every instance be 
permitted to attend during the inspection and the things seized during such inspection 
shall be sealed in the prescribed manner.” — C. P. and Berar Act XXIV of 1936, S. 5 as 
amended by C. P. and Berar Act 13 of 1947, Section 4 and read with M. P. Act 23 of 
1958, Ss. 3(1) and 6. 
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Maharashtra: 

In Us application to the whole State of Maharashtra, after Section 3. the following 
new sections shall he inserted, namely: — 

“3-A. Prohibition against watering, etc., of cotton. — (1) The State Government 
may by notification in the Official Gazette declare that in any area specified in 
such notification, no cotton which is ginned or pressed in a cottcjii-ginning or cotton- 
pressing factory shall contain any admixture of cotton. 

(2) Any owner of a cotton-ginning or cottt)n-pressing factory or any person 
in charge of such factory — 

(a) who knowing or having reason to believe that any cotton is watered or con- 

tains seed in excess of the prescribed proportion or contains any foreign sub- 
stance, gins or presses or allows such cotton to be ginned or pressed in such 
factory, or 

(b) who in any area specified in tlie notification under siib-scction (1) gins or 

presses or allows to be ginned or pressed any cotton which he knows or has 
reason to believe to contain an admixtuic of cotton, 

shall, on conviction, be punishable with fine which may extend to five thousand 
rupees. 

(3) Any owner of cotton who knowingly waters any cotton which is ginned 
and which is being, or is intended to he, pressed in a cotton-pressing factory, or 
mixes seed or foreign substance with such cotton, or in any area specified in sub- 
section (1) makes any admixture of cotton, or abets or knowingly allows or connives 
at any sucli watering, mixing or admixture of cotton, shall, on conviction, be punish- 
able with fine which may extend to five thousand rupees. 

® Explanation. — For the puiposes of this section, cotton shall he deemed l») he 
watered — 

(a) if it contains moisture in excess of the normal quantity, or 

(b) if the prescribed autliority certifies that it contains caked material ov patches 

due to deliberate watering. 

For the purposes of clause (a), the normal qviantity of moisture in any given 
quantity of cotton is the amount of moisture that such cotton is reasonably expected 
to have, regard being had to the place or places at or to which, and the time or 
times of the year in which, such cotton is picked, collected, stored, conveyed, left 
ginned or pressed. A certificate given by the prescribed authority as to the nor- 
mal quantity of moisture that a given quantity of such cotton should have and the 
quantity of moisture that it possesses shall be evidence of such matter, until the 
contrary is proved; and if the latter quantity exceeds the former, it shall be evi- 
dence until the contrary is proved, that the cotton contains moisture in excess of 
the normal quantity.” — Bom. Act 4 of 1936, S. 5, as amended by Bom. Act 53 of 
1949, S. 2 and Sch. I (28-11-1949) and Maha. Act 1 of 1962, Ss. 2(b) and 3 (1-7- 

1963) 

[®] Substituted by Maha. Act 1 of 1962, S. 3 (1-7-1963): same substitution Is made 
in Gujarat by Guj. Act 23 of 1968, S. 7 (9-12-1968). 

“3-AA. Penalty for making any cotton wet. — Any owner of cotton who know- 
ingly makes or causes to be made any cotton which is ginned and which is being 
or is intended to be pressed in a cotton-pressing factory, wet or mixes or causes 
to be mixed, seed, foreign substance or cotton waste with such cotton, or in any area 
specified in sub-section (1) of Section 3-A makes any admixture of cotton, or abets 
or knowingly allows or connives at any such act shall, on conviction, be pimishable 
with fine which may extend to five thousand rupees.” — Bom. Act 20 of 1938, S. 3. 
(21-11-1938). 

“3*B. Kvamina rinn of cotton, packages or bales. — (1) The State Government 
•[or any Government servant authorised by it in this behalf (being a Government 



1152 [S 3] 


[The] Cotton Ginning and Pressing Factories Act, 1925 


servant not below such rank as may be prescribed)] may on its or his own motion 
4 )r on receipt of a complaint that there has been a contravention of the provisions 
of Section 3-A or Section 3-AA in respect of any cotton, package or of any bale 
and in the case of a complaint, on payment of the prescribed fee by the complainant, 
cause such cotton or the contents of such package or bale to be examined by the 
prescribed person or body. 

(2) A certificate given by such person after examination of the contents of any 
bale under sub-section (1) shall be admissible in evidence and the presumptive 
proof of the facts mentioned therein until the contrary is proved. 

[ " ] Substituted by Maharashtra Act 1 of 1962, Section 4. 

3-C. Entry and inspection. — (1) The Stale Government may authorise ®[any 
Government servant not below such rank as may be prescribed] to enter into and 
inspect, at any reasonable time, any cotton-ginning or cotton-pressing factory for 
the purpose of ascertaining whether there is any contravention therein of any of 
the provisions of this Act or of any rule made thereunder or of any of the conditions 
subject to which a licence has been granted in respect of such factory and to 
seize all things in respect of which an offence punishable under this Act appears to 
have been committed. 

(2) The owner or the person in charge of every cotton-ginning or cotton-pressing 
factory shall give every reasonable assistance to the inspecting ofiBcer in the per- 
formance of his duties under sub-section (1). 


(3) The owner or the person in charge of such factory shall, in every instance, 
be permitted to attend during the infection and the things seized during such 
inspection shall be sealed in the prescribed manner.” — Bom. Act 4 of 1930, S. 5 and 
Maharashtra Act 1 of 1962, S. 2 (b) (1-7-1903). 

["] Substituted by Maharashtra Act 1 of 1962. Section 5. 

Mj’sore; 

In its application to the State of Mysore, after Section 3 of the principal Act, the 
followii^g new sections shall be inserted, namely: — 


“3«A. Prohibition against watering, etc., of cotton.— (1) The State Government 
may by notification in the official Gazette declare that in any area specified in such 
notification no cotton which is ginned or pressed in a cotton-ginning or cotton- 
pressing factory shall contain any admixture of cotton. 

(2) Any owner of a cotton-ginning or cotton-pressing factory or any person in 
charge of such factory — 

(a) who, knowing or having reason to believe that any cotton is watered or con- 
tains seed in excess of the prescribed proportion or contains any foreign sub- 
stance, or cotton waste, gins or presses or allows such cotton to be ginned 
or pressed in such factory, or 

(b) who in any area specified in the notification under sub-section (1), gins or 
presses or allows to be ginned or pressed any cotton which he knows or has 
reason to believe to contain an admixture of cotton, shall, on conviction, be 
pimishable with fine which may extend to five thousand rupees. 


Explanation. — For the puiposes of this section, cotton shall not be deemed 
watered, unless such cotton contains moisture in excess of normal quantity. Ine 
normal quantity of moisture in any given quantity of cotton is the amount of 
moisture that such cotton is reasonably expected to have, regard being had to the 
place or places as or to which, and the time or times of the year in which such 
cotton has been picked, collected, stored, conveyed, left, ginned, or pressed. A 
certificate given by the prescribed authority as to the normal quantity of moist^e 
that a given quantity of such cotton should have and the quantity of moisture that 
it possesses shall be 'evidence of such matters until the contrary is proved, 
if the latter quantity exceeds the former, it shall be evidence until the contrary is 

proved that the cotton is watered. 
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3-B. Penally for making any cotton wet. — Any owner of cotton,, or any other 
person who kno\^’ingly makes or causes to he made any cotton which is ginned 
and which is being or is intended to be presse<l in a cotton-pressing factory, wet, 

or mixed or causes to be mixed seed, foreign substance or cotton waste with such 

cotton, or in any area, specified in sub-section (1) of Section 3-A makes any admix- 
ture of cotton, abets or knowingly allows or connives at any such act shall, on con- 
viction. be punishable with fine, which may extend to five thousand rupees. 

3-C. Examination of cotton, packages or bales. — (1) The State Government or 

any gazetted officer authorised by it in this behalf, may, on its or his own motion, 
or on receipt of a complaint that lliere has been a contravention t>f the provisions 
of Section 3-A or Section 3-B in respect of ai»y cotton, packages, or of any bale 
and in the case of a complaint, on payment of the prescribed fee by the complain- 
ant. cause such cotton, or the contents of such package or bale to be examined by 
the prescribed person or body. 

(2) A certificate given by such person after examination of the c<inlents of any 
bale under sub-section (1), shall be admissible in evidence and be presumptive proof 
of the facts mentioned therein until the c«)ntrary be proved. 

3-D. Entry and inspection. — (1) The State Government may authorise any 

gazetted olfieer, to enter into and inspect, tit any reasonable lime, any cotton-ginning 
or cotton-pressing facli.ry, for the purpose of ascertaining whether there is any 
contravention therein ot any of the provisions, of this Act or any rule made tliere- 
uncler or of any of the conditions subject to which a licence has been granted, in 
respect of such fact<|ry and to seize all things in respi'ct of which an offence punish- 
alile under this Act appears to have been committed. 

(2) The owner or the person in charge of every cotton-ginning or cotton-pressing 
factory shall give every reasonable assistance to tin* inspecting officer in the per- 
formance of his duties under sub-section (1). 

(3) The owner or the person in charge of such factory shall, in every instance, 
be permitted to attend during the inspection, and the things seized during such 
inspection shall be sealed in the prescribed manner.” — Mys. Act 21 of 1961, Sec- 
tion 6 (w.e.f. 16-8-1969). 

Rajastlian ; 

After Section 3, insert the following sections, namely : — 

"3-A. Prohibition against waterhig, etc., of cotton. — (1) The State Government 
may, by notification in the Rajasthan Gazette, declare that in any area specified in 

such notification, no cotton which is ginned or pre.ssed in a coltun-ginning or cotton- 

pressing factory shall contain any admixture of cotton. 

(2) Any owner of a cotton-ginning or cotton-pressing factory or anv person in 
charge of such factor)’ — 

(a) who knowing or having reason to believe that any cotton is watered or con- 

tains seed in excess of the pre.scribed proportion or contains any foreign sub- 

stance or cotton waste, gins or presses or allow.s such cotton to be ginned or 
pressed in such factory, or 

(b) who in any area specified in the notification under sub-section (1) gins or 

presses or allows to be ginned or pressed any cotton which he knows or has 

reason to believe to contain an admixture of cotton, 
shall, on conviction, be punishable with fine which may extend to five thousand 
rupees. 

Explanation. — For the purpose of this section cotton shall not be deemed to 
be watered, unless such cotton contains moisture in excess of the normal quantity. 

The normal quantity of moisture in any given quantity of cotton is the amount of 

moisture that such cotton is reasonably expected to have, regard being had to the 
place or places at or to which, and the time or times of the year in which such 
cotton has been picked, collected, stored, conveyed, left, ginned or pressed. A certi- 
ficate given by the prescribed authority as to the normal quantity of moisture that a 
given quantity of such cotton should have and the quantity of moisture that it 
posse.sses shall be evidence of such matters until the coiilrar>' is proved; and if the 

[Vol. 6 ] 3 A. M. 73 
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latter quantity exceeds the former, it shall be evidence, until the contrary is proved, 
that the cotton is watered. 

3-AA. Penalty for making any cotton wet.— Any owner of cotton who know- 
ingly makes or causes to be made any cotton, which is ginned and which is being 
or is intended to be pressed in a cotton-pressing factory, wet, or mixes or causes 
to be mixed seed, foreign substance or cotton waste with such cotton, or in any 
area specified in sub-section (1) of Section 3-A makes any admixture of cotton, or 
abets or knowingly allows or connives at any such act shall, on conviction, be 
punishable with fine which may extend to five thousand rupees. 

3-B. Examination of cotton, packages or bales. — (1) Tire State Government or 
any gazetted official authorised by it in this behalf may on its or his own motion 
or on receipt of a complaint that there has been a contravention of the provisions 
of Section 3-A or Section 3-AA in respect of any cotton, package or of any bale and 
in the case of a complaint, on payment of the prescribed fee by the complainant, 
cause such cotton or the contents of such package or bale to be examined by the 
prescribed person or body. 

(2) A certificate given by such person after examination of the contents ot 
any bale under sub-section (1) shall be admissible in evidence and be presumptive 
proof of the facts mentioned therein until the contrary is proved. 

3-C. Entry and inspection. — (1) The Slate Government may authorise any 
gazetted officer to enter into and inspect, at any reasonable time, any cotton-ginning 
or cotton-pressing factory for the purpose of ascertaining whether thqre is any con- 
travention therein of any of the provisions of this Act or ot any rule made there- 
under or of any of the conditions subject to which a licence has been granted in res- 
pect of such factory and to seize all things in respect of which an offence; punish- 
able under this Act appears to have been committed. 

(2) The owner or the person in charge of every cotton-ginning or cotton-pressing 
factory shall give every reasonable assistance to the inspecting officer in the per- 
formance of his duties under sub-section (1). 

(3) The owner or the person in charge of such factory shall in every instance, 

be permitted to attend during the inspection and the things seized during such.j 
inspection shall be sealed in the prescribed manner.” — Rajas. Act 10 of 1957, 
Section 5 (1-2-1963). ■ ..,,1 ' 

Tamil Nadu: 

In its application to the State of Tamil Nadu, after Section 3, insert the following 
sections, namely: — 

“3-A. Admixed cotton not to be ginned or pressed in notified areas. — (1) The 
Slate Government may, by notification in the Fort St. George Gazette, direct that 
no admixed cotton shall be ginned or pressed in a cotton-ginning or -pressing fac- 
tory situated in any specified area. 

(2) Any owner or person in charge of a factory who, in contravention or, a 
notification issued under sub-section (1), gins or presses, or allows to be ginned or 
pressed, in such factory any cotton which he knows or has reason to believe to be 
admixed cotton, shall be punishable with fine which may extend to one thousand 
five hundred rupees. 

3-B. Watered or impure cotton not to be ginned or pressed. — Any owner or 
person in charge of a cotton-ginning or -pressing factory who, knowipft< or 
reason to believe that any cotton is watered, or has been mixed with cotton ea 
or cotton-seed, or contains any foreign substance, gins or presses, or allows ® 

ginned or pressed, such cotton in the factory, shall be punishable with fine whic 
may extend to one thousand five hundred rupees. 

3-C. Presumptions in certain cases. — (1) (a) For the purposes of Section 3-B. 
cotton shall not be deemed to be watered ®[if it contains — 

(i) moisture in excess of the normal quantity; or I 

(ii) cakes or patches.] 

r-- A >: lil ^■VI 
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(b) The normal quantity of moisture in any given quantity of cotton is the amount 
' of moisture which such cotton may reasonably be expected to contain, regard being 

had to the variety of the cotton, and the place or places at or to which, and the 
time or times of the year in which, such cotton was picked, collected, stored, con- 
veyed, left, ginned or pressed. 

(c) A certificate given by the prescribed authority as to the presence of moisture 
in excess of the normal quantity in a given quantity of cotton or as to the pre- 
sence of cakes or patches shall, until the contrary is proved, be presumed to be 
correct. 

(2) (a) For the purposes of Section 3-B, no variety of cotton shall be deemed to 
be mixed with cotton leaf or cotton-seed unless such cotton contains cotton leaf or 
seed in excess of the quantity prescribed for such variety of cotton. 

(b) A certificate given by the prescribed authority as to the quantity of cotton leaf 
or seed which a given quantity of any cotton actually contains shall be evidence 
thereof and shall, until the contrary is proved, be presumed to be correct, and it 
the quantity specified in the certificate exceeds the limit prescribed under clause (a) 
for cotton of that variety, it shall be presumed, until the contrary is proved, that 
the cotton has been mixed with cotton leaf or seed in excess of the limit so pre- 
scribed. 

[•»] Substituted by T. N. Act 23 of 1965, S. 2 (1-9-1965). 

3-D. Owner not to mix different varieties of cotton or to water, etc., cotton.—. 
Any owner of cotton who knowingly — 

(a) mixes one variety with another variety of cotton, in any area specified in a 
notification issued under Section 3-A, sub-section (1), or 

(b) waters any ginned cotton which is being, or is intended to be, pressed in a 

cotton-pressing factory, or 

(c) mixes with ginned cotton any foreign substance, cotton leaf or Cnjtton-seed, or 

(d) abets, or allows the commission of, any of the acts specified in the foregoing 

clause.s. ^ 

shall be punishable with fine which may extend to one thousand five hundred 
rupee.s. 

3-E. Examination of cotton packages or bales.— (1) The State Government or 
any officer authorized by them in this behalf may — 

(a) suo motu, if such Government or officer has reason to believe that there has 

been a contravention of the provisions of Sections 3-A, 3-B, 3-D in respect 
of a cotton or package or bale of cotton, or 

(b) on receipt of a complaint from any person that there has been .such a contra- 

vention in respect of any such cotton or package or bale of cotton and on 
payment of the prescribed fee by the complainant, 

cause such cotton or the contents of such package or bale to be examined by the 
prescribed authority. 

(2) A certificate given by such authority in respect of any such cotton or the 
contents of any such package or bale, shall be evidence of the facts stated therein, 
and shall, until the contrary is proved, be presumed to be correct. 

3-F. Entry and inspection. — (1) The State Government may authorize any offi- 
cer to enter and inspect, at any reasonable time, any cotton-ginning or pressing 
factory for the purpose of ascertaining whether there is any contravention therein 
of any of the provisions of this Act, or of any rule made thereunder, or of any of 
the conditions subject to which a licence has been granted in respect of sudi fac- 
tory, and to seize and remove all things in respect of which an offence punishable 
under this Act appears to have been committed. 

(2) Hie owner or person in charge of the factory shall give every reasonable 
assistance to the inspecting officer in the performance of -his duties under sub- 
section (1). 
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(3) The owner or person in charge of the factory shall be permitted to be 
present during the inspection; and the things seized during such inspection shall be 
sealed in the prescribed manner.” — T. N. Act 25 of 1948, S. 4 as amended by 
T. N. Act 10 of 1953, Ss. 3, 4 and 5 (10-6-1953) and T. N. Act 23 of 1965, S. 2 
(1-9-1966), read wilh T. N. Acts 22 of 1957 and 39 of 1961, S. 3. 


4. Marking of bales. — (1) The owner of every cotton-pressing factory shall 
cause every bale pressed in the factory to be marked in such manner as may be 
prescribed, before it is removed from the press-house, with a serial number and 
with the mark prescribed for the factory. 

(2) If any bale is removed from the press-house of any cotton-pressing fac- 
tory without having been marked as required by sub-section (1), the owner of the 
factory shall be punished with fine which may e.xtend to fifty rupees. 

STATE AMENDMENTS 

Gujarat: 

(i), (ii) and (iii) same as that of Maharashtra. 

(iv) In sub-section (2), for the words “fifty rupees”, substitute the words “two 
hundred rupee.s". — Act 11 of 1960, S. 87 and Gnj. Act 23 of 1968, S. 10 (9-12-1968). 

Maharashtra: 

In its application to the whole State of Maharashtra, — 

(i) in sub-section (2) of Section 4, for the words “shall be punished”, the words 

“shall, on conviction, he punishable” shall be substituted. — Bom. Act 4 of 
1936, Section 12. 

(ii) in sub-scction (1), for the words “every bale pressed”, substitute “every bale 

.stocked or pressed”; 

(ili) in sub-section (2), for the words “bale is removed”, substitute the words 
“bale is stocked or removed". — Maharashtra Act 1 of 1962, S. 6 (1-7-1963). 

Mysore: 

In its application to the Stale of Mysore, in sub-section (2) of Section 4, for the 
words “shall be punished”, substitute the words “shall, on conviction, be punishable”. — 
Mys. Act 23 of 1961, Section 7 (w.e.f. 16-8-1969). 


Rajasthan: 

Same as that of Maharashtra. — Rajas. Act 10 of 1957, S. 6 (1-2-1903). 

Note. — Any bale marked in accordance with the provisions of this section shall, 
wilhin the meaning of the Evidence Act, 1872, be presumed for all purpose.s 
between the parties to a contract for the purchase of baled cotton, to have been 
so marked befijre leaving the factory in which it was pressed, see sub-section (2) 
of Section 14. 


5. Returns. — (1) The owner of every cotton-pressing factory shall submit to 
the prescribed authority, within such time and in such form as may be prescribed, 
weekly returns showing the total number of bales of cotton pressed during the 
preceding week and from the commencement of the season to the end of that 
week, and the approximate average net weight of the bales pressed in that week. 

(2) The ®*[State Government] shall compile from the weekly returns, and 
.shall publish in such manner as *[it thinks fit], a statement showing the total 
number of bales pressed in the State during the week and from the commence- 
ment of the season to the end of the week, to which the returns relate : 


Provided that the number of bales pressed in any individual factory shall not 
be published. 

(3) If default is made in submitting any return as required by sub-section (1), 
the owner of the factory shall be punished with fine which may extend to fifty 
iLipees. 
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(4) Where the owner of a cotton pressing factory, has notified to the prescrib- 
ed authority that the work of pressing bales in that factory has been suspended, 
it shall not be necessary for the owner to submit returns under sub-section (1) 
until such work has been resumed, 

Explanation. — In this section “season” means the period notified in this be- 
half by the State Government in the f [Official Gazette.] 

*®] Substituted for “Provincial Government” by A. L. O., 1950. 

*] Substituted for “the Governor-General in Council may direct” by A. L. O., 1937. 
f] Substituted for ‘Local Official Gazette’ by A. O., 1937. 

. . OBJECTS AND REASONS 

% 

“The return requireil is a weekly and progressive return for the season The 

weight to be shown is the average net weight of the bales pressed in that week. We 
haW also made it clear that the owner is not obliged to submit a blank return when 
the factory is closed, if he has given due notice of the fact. The amount of the fine has 
been reduced to Rs. 50, as the offence is no more serious than other offences for which 
the same penalty has been inflicted." — S. C. R. 


STATE AMENDMENT*; 

Andhra Pradesh: 

In its application to the pre-reorganisation Stale of Andhra Pradesh, excluding the 
transferred territories, the amendment is the same as that of Tamil Nadu. 

To the Hyderabad region of the State of Andhra Pradesh, the following amend- 
ment made by Hyd. Act 33 of 1954 applies; namely — 

For Sections 5 and 5-A, substitute the following section, namely,-— 

“5. Relunis. (1) The owner of every cotton ginning factory shall submit to the 

prescribed authority, within such time and in such form as may be prescribed weekly 
returns showing the quantity of cotton ginned in the factory during the preceding week 
and from the commencement of the season to the end of that week. 


(2) The Government shall compile from the weekly returns submitted under stib- 
section (1) and shall publish, in such manner as it thinks fit, a statement showing the 
total quantity of cotton ginned in the State during the week and from the commence- 
ment of the season to the end of the week to which the returns relate : 

Provided that the quantity of cotton ginned in any individual factory shall not be 
published. 


(3) The owner of every cotttm pressing factory shall submit to the prescribed autho- 
rity, within such time and in such form, as may be prescribed, weekly returns show- 
ing* the total number of bales of cotton pressed during the preceding week and from 
the commencement of the season to the end of that week, and the approximate average 
net weight of the bales pressed in (hat vyeek. 

l4) The Government shall compile from the weekly returns submitted under sub- 
section <3), and shall publish, in such manner as it thinks fit, a statement showing th^ 
total number of bales pressed in the^State dqring.the week and from the commepce- 
ment of the season to the end olT the week to which the returns relate; ^ 

Provided that the nunr^er of bales pressed in any individual factory shall not be 
published. 

(6) If default is made in submitting any return as required by sub-section < (1) pr 
sub-section (3), the owner of the factory shall be punishable yrilh fine which may ex- 
tend to fifty rupees. ^ ! 

(6) Where the owner of a cotton ginning factory or a cotton pressing factory has 
Smtiped to the prescribed authority that the work of ginning cotton or pressing bales Ip 
that factory has been suspended, it shall not be necessary for the owner to subipit 
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returns under sub-section (1/ or sub-section (3) until such work has been resumed.” — 
Hyd. Act 33 of 1954, S. 6 (17-11-1954) read with An. P. A. L. O., 1957. 

Gujarat: 

Same as in Maharashtra, except the following differences. 

(i) For sub-se’ction (1), substitute the following : — 

“(1) The owner of every cotton ginning factory shall submit to the prescribed 
authority, within such time and in such form as may be prescribed, 
weekly returns showing the quantity of cotton ginned in the factory 
during the preceding week and from the commencement of the season to 
the end of the week.” 

(ii) in sub-sections (2) and (4), for the words “in the Bombay area of the State 

of Gujarat” the words ‘‘in the State” shall be substituted; 

(iii) in sub-section (5), for the words “fifty rupees,” the words "two hundred 

rupees” shall be substituted — Act 11 of 1960, S. 87; Guj. A. L. (8th Am.) 

Order, 1961; Guj. Act 23 of 1968, S. 11 (9-12-68). 

Madhya Pradesh; 

For Section 5, the following section shall be substituted, namely: — 

“.5. Returns. — (1) The owner of every cotton ginning factory shall submit to the 
prescribed authority, within such time and in such form, as may be prescribed, weekly 
rc'ttirns showing the quantity of cotton ginned in the factory during the preceding week 
and from the c(jmmencement of the season to the end of that week. 

(1-A) The State Government shall compile from the weekly returns submitted under 
sub-.section (1), and shall publish, in such manner as it thinks fit, a statement showing 
the total quantity of ccjtton ginned in the State during the week and from the com- 
uiencement of the sca.son to the end of the week to which the returns relate : 

Provided that the quantity of cotton ginned in any individual factory shall not be 
published. 

(2) The ow’ncr of every cotton pressing factory shall submit to the prescribed autho- 
rity. within such time and in such form, as may be prescribed, weekly returns showing 
tlie total number of bales of cotton pressed during the preceding week and from the 
commencement of the season to the end of that week, and the approximate average 
net weight of the bales pressed in that week. 

(3) The State Government shall compile from the weekly returns submitted under 
sub-scction (2), and shall publish, in such manner as it thinks fit, a statement showing 
the total numb('r of bales pressed in the State during the week and from the com- 
mencement of the seastm to the end of the week to which the returns relate : 

Provided that the number of bales pressed in any individual factory shall not be 
publi.shed. 

(4) If default is made in submitting any return as required by sub-section (1), or 
sub-section (2) the owner of the factory shall be punishable with fine which may extend 
to fifty rupee.s. 

(5) Where the owner of a cotton ginning factory or a cotton pressing factory has 
notified to the prescribed authority that the work of ginning cotton or pressing bales in 
that factory has been .suspended, it shall not be necessary for the owner to submit re- 
turns under sub-section (1) or sub-section (2) until such work has been resumed* C. P. 
Act 24 of 1936, S. 6 (31-3-1937) read with M. P. Act 23 of 1958, Ss. 3 (1) and 6. 

Maharashtra: 

In its application to the whole State of Maharashtra for Section 5, the following 
shall be substituted, namely : — 

'*5. Returns. — (1) The owner of every cotton ginning factory shall submit to the 
prescribed authority, within such time and in such form, as may be prescribed, mor^ y 
returns showing the quantity of cotton ginned in the factory during the period en ng 
on the last Friday of the preceding month and from the commencement of the season 
up to and inclusive of such last Friday. 
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• t (2) The State Government shall compile from the returns submitted under sub-sec- 
lloh (ly, and shall publish in such manner as the Central Government may direct, a 
etetement showing the total quantity of cotton ginned in the State, excluding the trans- 
ferred territories during the period referred to in sub-section (1) and from the com- 
mencement of the seasons to the end of such period to which the returns relate : 

Provided that the quantity of cotton ginned in an individual factory shall not be 
published. 

(3),Jhe owner of every cotton pressing factory shall submit to the prescribed autho- 
rity, within such time and in such form, as may be prescribed, weekly returns showing 
Ihfi total number of bales of cotton pressed during the preceding week and from the 
commencement of the season to the end of that week, and the approximate average net 
weight of the bales pressed in that week. 

• (4) The State Government shall compile from the weekly returns submitted under 

sub-section (3), and shall publish in such manner as it thinks fit, a statement showing 
the total number of bales pressed in the State during the week and from the commence- 
ment of the season to the end of the week to which the returns relate : 

Provided that the number of bales pressed in any individual factory shall not be 
published. 

(5) If default is made in submitting any return as required by sub-section (1) or 
sub-section (8), the owner of the factory shall, on conviction, be punishable with fine 
which may extend to fifty rupees. 

(6) Where the owner of a cotton ginning or cotton pressing factory has notified to 
the prescribed authority that the work of ginning cotton or pressing bales in that factory 
has been suspended, it shall not be necessary for the owner to submit returns under 
sub-section (1) or sub-section (3) until such work has been resumed.” — Bom. Act IV 
of 1936, S. 6; Bom. Act 27 of 1956 and Central Act Maha. (Amendment) A. L. O., 1961 
and Maha. Act 1 of 1962. Ss. 2 (b) and 5 (1-7-1963). 

Mysore: 

In its application to the State of Mysore, for Section 5 of the principal Act, sub- 
stitute the following namely : — 

“5. Returns. (1) The owner of every cotton ginning factory shall submit to the 

prescribed authority within such lime and in such form as may be prescribed, monthly 
returns, showing the quantity of cotton ginned in the factory during the preceding 
iporith and from the commencement of the .season to the end of that month. 

(2) The Stale Government shall compile from the monthly returns submitted under 
sub-.seclion (1), and shall publish in such manner as it thinks fit a statement showing 
the total quantity of cotton ginned in the State during the month and from the com- 
mehcement of the season to the end of the month to which the returns relate: 

Provided that the quantity of cotton ginned in an individual factory shall not be 
.published, I, , . 

(3) The owner of every cotton pressing factory shall submit to the prescribed autho- 

v.-;thin such time and in such form, as may be prescribed, weekly returns showing 

the , total number of bales of cotton pressed during the preceding week and from the 
commencement of the season to the end of that week and approximate average net 
{,vv;ei^t pf the bales pressed in that week. 

(4) The State Government shall compile from the weekly returns submitted under 
.sub-section (8) and shall publish a statement showing the total number of bales pressed 

in the State during the week and from the commencement of the season to the end of 
the^lweek. to which the returns relate : 

Provided that the number of bales pressed in any individual factory shall not be 
published.' d 

(5) default is made in submitting any return as required by sub-section (1) or 
Ifcub-secUoti > (3)^ '■ the owner of the factory shall, on conviction, be punishable wi& fine 
which may extend to fifty rupees. 
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(6) Where the owner of a cotton ginning or cotton pressing factory has notified to 
Ihe prescribed authority that the work of ginning cotton or pressing bales in that fac- 
tory has been suspended, it shall not be necessary for the owner to submit returns under 
sub-section (1) or sub-section (3) until such work has been resumed.” — Mys. Act. 21 
of 1961, S. 8 (w. e. f. 16-8-1969). 

Rajasthan: 

For Section 5, substitute the following section, namely : — 

“5. Returns. — (1) The owner of every cotton ginning factory shall submit to the 
prescribed authority, within such time and in such form, as may be prescribed, monthly 
returns showing the quantity of cotton ginned in the factory during the preceding month 
and from the commencement of the season to the end of that month. 

(2) The State Government shall compile from the monthly returns submitted under 
sub-section (1), and shall publish, in such manner as it thinks fit, a statement showing 
the total quantity of cotton ginned in the Slate during the month and from the com- 
mencement of the season to the end of the month to which the returns relate : 

Provided that the quantity of cotton ginned in an individual factory shall not be 
published. 

(3) The owner of every cotton pressing factory shall submit to the prescribed autho- 
rity within such time and in such form, as may be prescribed, weekly returns showing 
fhc total number of bales of cotton pressed during the preceding week and from the 
commenccmient of the season to the end of that week and the approximate average net 
wciglit of the bales pressed in that week. 

(4) The State Government shall compile from the weekly returns submitted under 
sub-section (3), and shall publish in such manner as it thinks fit, a statement showing 
the total number of bales pressed in the State during the week and from the commence- 
ment of the season to the end of the week to which the returns relate : 

Provided that the number of bales pressed in any individual factory shall not be 
pulilishecl. 

(5) If default is made in .sul)milting any return as required by sub-section (1) or 
sub-section (3), the owner of the factory shall, on convication, be punishable with fine 
which may extend to fifty rupees. 

(6) Where the owner of a cotton ginning or cotton pressing factory has notified to 
the prescribed authority that the work of ginning cotton or pressing bales in that faciry 
has been suspended, it shall not be necessary for the owner to submit returns under 
sub-section (1) or sub-section (3) until such work has been resumed” — Rajas. Act 10 
of 1957. S. 7 (1-2-1963). 

Tamil Nadu: 

In Section 5, sub-section (1) omit the words “of cotton.” — T. N. Act 10 of 1953, 
S. 6 (10-6-1953) and T. N. Acts 22 of 1957 and 39 of 1961, S. 3. 

•[5A. Returns from cotton ginning factories.— (1) This section shall be in 
force in f[the territories which, immediately before the 1st November, 1956, 
were compri.sed in Part C States] only; but the State Government of t[any State] 
may, by notification in the Official Gazette, bring this section into force §[in the 
territories where it is not in force]. 

(2) The owner of every cotton ginning factory shall submit to the prescribed 
authority, within such time and in such form as may be prescribed, weekly re- 
turns showing the quantity of cotton ginned in tlie factory during the preceding 
week and from the commencement of the season to the end of that week. 

(3) The State Government shall compile from the weekly returns so submit- 
ted, and shall publish in such manner as it thinks fit, a statement showing the 
total quantity of cotton ginned in the State during the week and from the com- 
mencement of the season to the end of the week, to which the returns relate: 

Provided that the quantity of cotton ginned in any individual factory shall 
not be published. .jux v+iH cc 
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(4) If default is made in submitting any return as required by sub-section (2), 
the owner of the factory shall be punished with fine which may extend to fifty 

rupees. 

(5) The provisions of sub-section (4) of Section 5 apply to cotton ginning 
factories and the returns referred to in sub-section (2) of this section as they ap- 
ply to cotton pressing factories and the returns referred to in sub-section (1) of 
Section 5, and "season” in this section means the season as notified for the pur- 
poses of Section 5.] 

f*l Inserted by the Cotlon Ginning and Pressing Factories (Amendment) Act, 1042 
(9 of 1942), S. 2. 

[f] Substituted for “Part C States” by 3 A. L. O.. 1956. Immediately before the 1st 
»»f November, 1956, the following were the Part C Stales, namely, Ajmer, Bhirpal, 
Coorg, Delhi, Himachal Pradesh, Kulch. Manipur, Tripura and Vindhya Pra- 
desh. Of these, Ajmer Isas merged in Rajasthan; Bhopal and Vindhya Pradesh 
with M. P., Coorg with Mysore and Kutch with Gujarat. Others are Union terri- 
tories now. 

[t] Substituted for ‘any other Stale,’ ibid. 

[§] Substituted for ‘in the Slate,’ ibid. 

STATE AMENDMENTS 

Andhra Pradesh: 

In Hyderabad area. Section 5 i.s substituted for Sections 5 and 5-A. Ft)r text of 
substituted S. 5. see under that section. 

Gujarat: 

In sub-section (4), for the words “fifty rupees.” the words “two hundred rupees’’ 
are substituted — Act 11 of 1960, S. 87 and Guj. Act 23 of 1968, S. 12 (9-12-1968). 

Section 5-B 
Gujarat: 

Section 5-B is the same as in Maharashtra with the following differences— 

(a) in sub-section (1) for the words “Commissioner” read “Superintending Agiicul- 

tural Officer of the Division" at both the places; 

(b) in sub-section (2). for ‘in the notification’ read "In the order notified,” and for 

“Collector” read “Colton Superintendent” at both the places where it occurs; 
similarly for “Commissioner” read “Superintending Agricultural Officer of the 
Division;” 

(c) in sub-section (3) for the word "Commissioner” read the words “Cotlon 

Superintendent.” — Guj. Act 23 of 1988, S. 13 (9-12-1968). 


Maharashtra: r .r, . - , . i 

In its application to the whole Stale t>f Maharashtra, after Section 5-A, insert the 

following new section, namely, — 

“5-B. Power to regulate rates for ginning and pressing in certain areas. — (1) If 
the Commissioner is of opinion that it is necessary so to do, for the purpose of 
.securing the ginning or pressing of cotton in any local area at reasonable rates of charge, 
he may by an order published in the Official Gazette direct that no owner or person in 
charge of any cotton ginning factory or cotton pressing factory in such local area 


(0 charge or cause to be charged, for the ginning or pressing (or both) of cotton 
rales in excess of such maxima as may be fixed by the rate fixing committee 
of such local area under sub-section (6); or 
(ii) without reasonable excuse refuse to accept or cause to be so refused, cotlon 
tendered by any person for ginning or pr^ssiiig if the tenderer is prepared to 
pay charges at rates lawfully leviable; or 
(Hi) impose as a condition precedent to the acceptance of cotton for ginning oi 
pressing tendered by any person for the purpose, surrender of cotlon seed or 
lint in whole or in part in lieu of the charges lawfully leviable: 
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Provided that where a cotton ginning factory or cotton pressing factory carries on 
the process of ginning or pressing cotton exclusively for its owner or person m charge 
as part of his normal trade, the Commissioner may exempt such factory from the 
operatitni of clauses (ii) and (iii) subject to such conditions as may be prescribed. 

(2) There shall be appointed a rate-fixing committee in each local area specified in 
the order notified under sub-section (1), which shall consist of — 

(a) the Collector of the District; 

(b) two representatives of the growers of cotton of such local area; 

(c) two representatives of the owners of cotton ginning or cotton pressing fac- 

tories in the local area; 

(d) one person (not being a Government servant) who possesses special knowledge 

of, or experience in, the ginning and pressing of cotton or of the cotton 
trade, to be nominated by the Collector of the district in consolation with 
the Commissioner. 

(S) The Collector shall be the Chairman of the Committee. 

(4) The representatives referred to in clauses (b) and (c) of sub-section (2) shall be 
appointed in such manner as may he prescribed. 

(5) The term of the office of the non-officiai members of the Committee, the manner 
in which the members may re.sign and casual vacancies filled up, and the procedure 
regarding the work of the committee shall be such as may be prescribed. 

(6) Every rate fixing committee shall fix the maximum rates for ginning or pressing 
cotton within its local area, having regard to such matters as may be prescribed. 

(7) If any person gins or pre.sses cotton at a rate exceeding the rate fixed by the 

committee under the provision.s of Uiis section or contravenes the provisions of any 
order made under sub-section (1) he shall, on conviction, be punished with fine which 
may extend to Rs. 500.” — Bom. Act 20 of 1958, S. 3 (19-2-1958) and Maha. Act 1 of 
1962, S. 2 (h) (1-7-1963). ' 


6. Scales and weights. — (1) No scales or weights shall be used in any cotton 
ginning or cotton pressing factory other than the scales or weights, if any, pres- 
cribed by the "[Central Government] a.s standard for the district in which the 
factory is situated. 

(2) If in any factory any scale or weight is used in contravention of the 
provisions of sub-section (1), the owner of the factory shall be punished with fine 
which may extend to fifty rupees or, if he has been previously convicted of any 
offence under this sub-section, to five hundred rupees. ^ 

[°] Substituted for “Local Government” by A. O., 1937. 

'i\ 'I. ittU 


STATE AMENDMENTS 

Andhra Pradesh: * 

In its application to the pre-reorganisation State of Andhra Pradesh, excluding the 
Hyderabad area, the amendment is the same as that of Tamil Nadu. 

Gujarat: 

In its application to the Slate of Gujarat, in Section 6 (2), for the words "fifty 
rupees,” substitute “two hundred rupees” — Guj. Act 23 of 1968, S. 14 (9-12-1968). 

Other amendments in the section are the same as those in Maharashtra — C. A. 11 of 
1960, S. 87 and Guj. Act 23 of 1968, S. 2 (2) (9-12-1968). 

Maharashtra: 


In its application to the whole State of Maharashtra, in Section 6,— • 

(i) in sub-sec. (1) after the words ‘other than’ the words and figures the standard 
weights and measures, weighing and measuring instruments aufliorised under 
the Bombay Weights and Measures Act, 1932, in districts or areas in which 
Parts II, III, V and VI of that Act are in force or elsewhere ‘other than shall 
be inserted 
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(ii) in sub-section (2), for the words ‘shall be punishc’<r the words ‘shall, on 
conviction, be punishable* shall be substituted. — Bom. Act IV of 1936, Sec- 
tions 7 and 12 and Maha. Act I of 1962 S. 2 (b) (1-7-1963). 


Mysore: 

For Seelion 6. subslitute ihi' ft)llowing : — 

■‘G. Scales and weights to be used in factories. — (1) No scales or weights shall b? 
kept or used in any cotton ginning or pressing factory other than scales or weights 
prescribed by the Central Government and notified by the State Goveriinient in this 
behalf. 

(2) If in any such factory any scales or weights not prescribed or notified are kept 
or used, the owner of the factory shall on conviction be punishable with fine, which 
may extend to fifty rupees, or in case he has been convicted previously of any offence 
under this sub-section or sub-section (3). with fine which may extend to five hundred 
rupees. 

(3) The owner or person in eharg<^ of any such factory shall produce the scales and 
weights kept or used therein at the fac^ory on demand by any officer appointed by the 
State Government in this behalf, aiul if the owner or person in charge fails to do .so he 
shall on conviction be punishable with fine which may extend to fifty rupees; or in case 
he has been convicted previously of any offence under sub-section (2) or this sub-sec- 
tion, with fine which may extend to five hundred rupees. ’ — Mys. Act 23 of 1961, Sec- 
tion 9 (w. e. f. 16-8-1969). 

Rajasthan: 

In sub-section (2) of Section 6, for the words “shall be punished” the words 
•'shall, on conviction, be punishable” shall be substituted— Rajas. Act 10 of 1957, S. 8. 
(1-2-1963). 

Tamil Nadu: 

For Section (i .substitute the following .section, namely ; — 

“6. Scales and weights to be used in factories. — (1) No scales or weights .shall be 
kept or used in any cotton ginning or pressing factory other than .scales or weights 
prescribed by the Central Government or notified by the State Government, in this 

behalf. 

(2) If in any such factory, any scales or weights not so prescribed or notified are 
kept or used, the owner of the factory shall be punishable with fine which may extend 
lo fifty rupees, or in case he has been convicted previously of any offence under this 
sub-section or sub-section (3), with fine which may extend to five hundred rupees. 

(3) The owner or person, in charge of any such factory shall produce the scales and 
weights kept or used therein, at the factory on demand by any person appointed by the 
State Government in this behalf; and if the owner or person in charge fails to do so, 
he shall be punishable with fine which may extend to fifty rupees; or in case he has 
been convicted previously of any offence under sub-section (2) or this sub-section, with 
fine which may extend to five hundred rupees. — T. N. Act 25 of 1948, Section 5 
and T. N. Acts 22 of 1957 and 39 of 1961, S. 3. 

7. Liability of lessee as owner. — (1) Where the owner of a cotton-ginning or 
pressing factory has leased the factory for a period of not less than one month, in 
the case of a cotton-ginning factory, or three months in the case of a cotton- 
pressing factory, and the lessor retains no interest in the management or profits 
of the factory and notice of the lease has been given by the lessor and the lessee 
to the prescribed authority, the lessee shall be deemed to be the owner of the 
factory, from the date of the notice and for the period of the continuance of the 
lease, for the purposes of Section 3, in respect of the registers maintained or to be 
maintained from that date and for that period, and for the purposes of Sections 4, 
5, *[5A] and 6. 

(2) On the termination of the lease the lessee shall hand over to the lessor 
the registers maintained under Section 3, and the lessor shall forthwith report to 
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tlie prescribed authority any default . of the lessee in complying with the provi- 
sions of this sub-section or in maintaining the registers in accordance with the 
provisions of Section 3. 

(3) If default is made in handing over any register or making any report, as 
required by this section, the lessor or the lessee, as the case may be, shall be 
punished with fine which may extend to fifty rupees. 

[®] In.serteti by the Cotton Ginning and Pressing Factories (Amendment) Act, 1942 
(9 of 1942), Section 3 (14-3-1942). 

OBJECTS AND REASONS 

"Where the owner has leased his factory and has nothing to do with the manage- 
ment thereof, the respon.sibility of maintaining and producing registers is on the lessee 
during the period of the lease. This section accordingly throws the responsibility on the 
lessee and makes due provi.sion for the transfer of the registers at the end of the lease. 
The owner is still responsible for producing the old registers.” — See S. C. R. 

STATE AMENDMENTS 

Andhra Pradesh: 

(i) In its application to the pre-reorganisation State of Andhra Pradesh, excluding 

the Hyderabad area thereof, the amendment is the same as that of Tamil Nadu. 

(ii) In its application to the Hyderabad area of the State of Andhra Pradesh, the 

amendment made by Hyderabad Act, 33 of 1954 is applicable. 

Ii> sub-section (1) of Section 7, fijr the figures, letter and word “4, 5, 5-A and 6” 
after the words “for the purpose of sections”, substitute the figures, letters and words 
“2-B, 3-A, 3-B. 3-D. 4, 5 and 6”.— Hyd. Act 33 of 1954, Section 7 (17-11-1954) read 
with Andh. Pra. A. L. O,, 1957. 

Gujarat: 

(1) In its application to the Slate of Gujarat, in sub-section (3) of Section 7, for 

(he words “fifty rupee.s”, substitute “two hundred rupees”. — Guj. Act 23 of 1968, Sec- 

tion 15 (9-12-1968). 

(2) Other amendments are the same as in Maharashtra — C.A. 11 of 1960, S. 87 
and Gu), Act 23 of 1968, Section 2(2). 

Madhya Pradesh: 

In sub-section (1) of Section 7, after the words “for the purposes of sections”, 
insert the figures and letters “2-B, 3-A, 3-AA, 3-C”. — C. P. and Berar Acts 24 of 1936, 
Section 7 (31-3-1937), 13 of 1947, Section 5 and 47 of 1947, Section 3 (5-12-1947) read 
with M. P. Act 23 of 1958. Section 3 (1) and Section 6. 

Maharashtra: 

(1) In its application to the whole State of Maharashtra, in Section 7 — 

(i) in sub-section (1) after the words “for the purposes of sections", insert the 

figures and letters "3-A, 3-C"; 

(ii) in sub-section (3), for the words “shall be punished", substitute the words 
“shall, on conviction, be punishable”. — Bom. Act 4 of 1938, Ss. 8* and 12. 

(2) In its application to the whole State of Maharashtra, after the figure and letter 
“5-A", insert the figure and letter “5-B". — Bom. Act 20 of 1958, S. 5 (2) (19-2-1958) and 
Maharashtra Act 1 of 1962, S. 2 (b) (1-7-1963). 

Mysore: . 

In its application lo the State of Mysore, in Section 7, — 

(i) in sub-section (1), after the words “for the purposes of sections", insert the 

figures and letters “3-A, 3-D”; and 

(ii) in sub-section (3), for the words "shall be punished", substitute the words 

“shall, on conviction, be punishable". — Mys. Act 21 of 1981, Section 10, 
(w.e.f. 16-8-1969). 
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Rajasthan: 

In Section 7 — 

(i) in sub-section (1), after the words “for the purposes of section*’, insert the 

figures and letters "3-A, 3-C’’; and 

(ii) in sub-section (3), for the words “shall be punished,’ substitute the words 

“.shall, on conviction, be punishable.” — Rajas. Act 10 of 1957, S. 9 (1-2-1963). 

Tamil Nadu: 

In Section 7, sub-section (1), for the words and figures “for the purposes of Sectioii.s 
“4, 5”, substitute the words, figures and letters “for the purposes of Sections 3-A, 3-B, 
3-F, 4. 5". — T. N. Act 25 of 1948, S. 6; T. N. Acts 22 of 1957 and 39 of 1961, S. 3. 

8. Liability on transfer of ownership. — (1) On a transfer of the ownership 
of a cotton-ginning or pressing factory, the transferor shall hand over to the trans- 
feree the registers maintained under Section 3, and the transferee shall forthwith 
report to the prescribed authority any default of the transferor in complying with 
the provision.s of this sub-section or in maintaining the registers in accordance with 
the provisions of Section 3. 

(2) If default is made in handing over any register or making any report as 
required by sub-section (1), the transferor or the transferee, as the case may be, 
shall be punished with fine which may extend to fifty rupees. 

STATE AMENDMENTS 

Gujarat: 

(i) Same as in Mahara.shtra— C.A. 11 of 1960, S. 87 and Cnj. Act 23 of 1968, Sec- 
tion 2 (2). 

(ii) In sub-section (2), for the words “fifty rupees”, substitute the words “two hundred 
rupees”. — Giij. Act 23 of 1968, Section 16 (9-12-1968). 

Maharashtra: 

In sub-section (2) of Section 8, for the words “shall be punished”, the words “shall, 
on conviction, be punishable” shall be substituted. — Bom. Act 4 of 1936, S. 12 and Maha- 
rashtra Act 1 of 1962, S. 2 (b) (1-7-1963). 


Mysore: 

In its application to the State of Mysore, in sub-section (2) of Section 8, for the 
words “.shall be punished”, substitute the words “shall, on conviction, be punishable”.— 
Mys. Act 21 of 1961, S. 11 (w.e.f. 16-8-1969). 

Rajasthan: 

Same as that of Mahara.shtra — Raj. Act 10 of 1957, S. 10 (1-2-1963). 


9. Structural requirements for factories. — (1) In the case of cotton-ginning 
factories the construction of which is commenced after the commencement of this 
Act — 

(a) gin-houses shall be provided with separate entrances and exits for the 

bringing in of unginned and the taking out of ginned cotton respec- 
tively, and 

(b) the factories shall be constructed in accordance with plans and specifi- 

cations approved by the prescribed authority: 

Provided that nothing in this sub-section shall apply to any factory in which 
only roller gins are used where the number of such gins is not more than four. 

*[(1A) In any cotton-ginning factory, whether erected before or after the 
commencement of this Act — 

(a) no structural alterations or additions, the construction of which com- 
menced after the 27th day of February, 1939, shall be made so as to 


Section 9 — Note 1 
(1) A building constructed for the pur- 
pose of being used as a factory does not 
become a factory until It is actually so 


used and no prosecution under S. 0 t3) 
of the Act lies for non-compliance with 
provisions of Section 9. 1937 Mad WN 

133S (1337). 
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minimise the degree of compliance of the factory as a whole with the 
requirements set forth in clauses (a) and (b) of sub-section (1), and 

(b) every structural addition (whether actually attached to any existing struc- 
ture in the factory or not), the construction of which commenced after 
the last-mentioned date, shall be constructed in accordance with plans 
and specifications approved by the prescribed authority: 

Provided tliat nothing in this sub-section shall apply to any factory in which 

after any alteration or addition has been made, only roller gins are used where the 

number of such gins is not more than four.] 

(2) Within such period after the commencement of this Act as may be pre- 
scribed, the owner of every cotton-pressing factory in which cotton is handled 
on the ground floor shall cause the press-house to be paved or provided with 
other suitable flooring to the satisfaction of the prescribed authority. 

(3) If the owner of any factory fails to comply with any provision of this sec- 
tion, which is applicable to the factory, he shall be punished with fine which may 
extend to one hundred rupees. 

(4) (a) Where the owner of a factory has been convicted under sub-section 

(3), the prescribed authority may serve on the owner of the factory an order in 

writing directing that such alterations shall be made in the kctory, before a speci- 
fied date, as in the opinion of the said authority are necessary to secure compliance 
with the provisions of sub-section (1), ®[sub-section (lA)] or sub-section (2), as 
the case may be. 

(b) W'here the alterations are not made in accordance with the order served 
mider danse (a) of this sub-section, the prescribed authority may serve on the 
owner and on the occupier, if any, of the factory an order in writing directing 
that the work of ginning or pressing cotton in such factory shall be suspended until 
the alterations have been made in accordance with the order served under cl. (a) 
of this sub-section and the owner and the occupier, if any, shall be jointly and 
severally liable to fine which may extend to fifty rupees for each day on which 
cotton is ginned or pressed in the factory in contravention of the order served 
under this clause. 

I®] Inserted by the Cotton Ginning and Pressing Factories (Amendment) -Act, 1939 

(14 of 1939). S. 2 (28-3-1939). •' 

STATE AMENDMENTS 

Aridhra Pradesh: 

In its application to the pre-reorganisation State of Andhra Pradesh, excluding the 
Hyderabad area thereof, the amendments made in this section are the same as those of 
Tamil Nadu. ■ fi 

Gujarat: 

In sub-section (2) of Section 9, — 

(a) for the words “the owner of every cotton-pressing factory”, substitute “the 

owner of every cotton-pressing or cfttton-ginning factory”; and 

(b) For the words “shall cause the press-house”, substitute the words and the 

brackets “shall cause the press-house or, as the case may be, the gin-house 
(including any place used for storing cotton)”. — Guj. Act 23 of 1968, Sec- 
tion 17 (9-12-19(i8). 

Maliarashtra: 

(1) In sub-section (3) of Section 9, for the words “shall be punished”, substitute the 
words “shall, on conviction, be punishable”. — Bom. Act 4 of 1936, S. 12 and Maharashtra 
Act 1 of 1962, S. 2 (b) (1-7-1963). 

(2) and (3) same as in Gujarat — Maharashtra Act 1 of 1962, S. 9 (1-7-1983). 

Mysore: 

In its application to the State of Mysore, in sub-section (3), amendment made is 
the same as in Maharashtra. — Mys. Act 21 of 1961, S. 11 (w.e.f. 16-8-1969). 
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Pondicherry: 

Sub-seclion (1-A) shall have effect as if for the words and figures ‘after the 27th 
day of February 1939/ the words ‘after the date of commencement of this Act,’ were 
substituted, — Reg. 7 of 1963, S. 2 and Sch. (1-10-1963). 

Rajasthan: 

Same as that t)f Maharashtra. — Raj. Act 10 of 1957, S. 11 (1-2-1963). 

Tamil Nadu: 

In its application to the Slate of Tamil Nadu — 

In Section 9, — 

(1) in suh-section (1), — 

(a) omit the word ‘and’ at the end of clause (a) and after clause (b) insert 

the following clause, namely: — 

“(c) a kapas opener shall be installed and worked for the purpose of 
freeing the kapas, before ginning from foreign substances other than 
cotton waste’’; 

(b) omit the Proviso; 

(ii) in suh-section (1-A) — 

(a) for clause (a), substitute the following: — ■ 

“ia) no structural alterations or additions shall he made so as to diminish 
the degree of compliance of the factory as a whole — 

(i) with the requirements set forth in clauses (a) and (b) of sub- 

section (1), if the alterations or additions commenced after the 
27th February 1939 and before the 31st March 1949, or 

(ii) with the requirements set forth in clauses (a), (b) and (c) of sub- 

section (1), if the alterations or additions commenced on or 
after the 31st March 1949; 

(b) in clause (b), for the words “last-mentioned date’’, substitute the date 

“27th February 1939”; 

(c) omit the Proviso. — T. N. Act 25 of 1948, S. 7. 

(iii) in sub-section (2), for the words “cotton is handled”, substitute the words 

“cotton or cotton waste is handled”; 

(iv) in clause (b) of sub-section (4) — 

(a) for the words “ginning or pressing cotton”, substitute the words “ginning 
or pressing cotton or cotton waste; and 

(h) for the words “cotton is ginned or pres.secl”, substitute the words "cotton 
or cotton waste is ginned or pressed”. — T. N. Acts 10 of 1953, S. 7 

(19-6-1953); 22 of 1957 and 39 of 1961, S. 3. 

10, Liability of officers of a company. — Where the person guilty of an 

offence under this Act is a company, every director, manager, secretary and other 
officer thereof who is knowingly a party to the default shall also be guilty of the 
like offence and is liable to the like punishment. 

11. Cognizance of offences. — (1) No prosecution under this Act shall be 

instituted except by or with the previous sanction of the District Magistrate or a 
Chief Presidency Magistrate or a Magistrate of the first class specially empowered 
in this behalf by the ® [State Government], 

(2) No offence punishable under this Act shall be tried by any Court inferior 
to that of a Presidency Magistrate or of a Magistrate of the first class. 

[®] Substituted by A. L. O., 1950, for “Provincial Government”. 

' • tn.. STATE AMENDMENTS 

Gujarat: 

In its application to the State of Gujarat, in sub-section (1), for the words “the Com- 
missioner of Police in Greater Bombay and the District Magistrate elsewhere” (as substi- 
tuted by Bom. Act 8 of 1954), suKstilule the words “the Director of Agriculture but in 
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an area for which a Commissioner of Police has been appointed, of the Commissioner 
.if I'.ilice”.— Guj. Act 23 of 1968, S. 18 (9-12-1968) and C.A. 11 of 1960, S. 87. 

Note. — Cliief Magistrate and Magistrates in the City of Ahmedabad have been in- 
vested with the powers of a Chief Presidency Magistrate and Presidency Magis- 
trates respectively — Sec Guj. Act 19 of 1961, S. 14 (3) (4-11-1961). 

Maharashtra: 


In its application to the whole State of Maharashtra, in sub-section (1) of Section 11, 
lor the w.jfds beginning with the words “the District Magistrate" and ending with the 
words “State Government”, substitute the words “the Commissioner of Police in Greater 
lioinhas' and the District Magistrate elsewhere”. — Bom. Act 8 of 1954, S. 2 and Sch., 
Part H (10-2-1954) and Maha. Act 1 of 1962, S. 2(b) (1-7-1963). 

Note. — With effect from 1-7-1965, Commissioners of Police have also been appointed 
in the Cities of Nagpur and Poona — See Maharashtra Govt. Gaz., 8-7-1965, Pt. I 
(CSl, pp. 412 and 410, respectively. 


STATE AMENDMENTS 

Seclitrn 11 -A 
Chijarat: 

Section ll-.\ is the same as in Maharashtra — Act 11 of 1960. S. 87 and Guj. Act 
23 of 1968, S. 2(2) (9-12-1968;. 

Maharashtra: 

In its application to the State of .Maharashtra, after Section 11, the following new 
section shall be inserted, namely: — 

“ll-A. Power of Magistrate to pass sentence. — Notwithstanding anything con- 
tained in Section 32 of the Code of the Criminal Procedure, 1898, a Presidency 
Magistrate or a Magistrate of the first Class may pass any sentence provided for any 
oflencc punishable under this Act and the provisions of the said Code shall be 
deemed to have been amended accordingly." — Bom. Act 4 of 1936, S. 9 and Maha. 
Act 1 of 1962, S. 2(1)) (1-7-1963). 

Rajasthan: 

Excluding the words “a Presidency Magistrate or,” Section ll-A is the same as that 
of Maharashtra — Rajas. Act 10 of 1957, S. 12 (1-2-1963). 

12. Power of the Central Government to make rules.— The [Central 

Governinetit] may make rules® to provide for — 

(a) the allotment of a special mark to be u.sed by each pressing factory for 

the purpose of the marking of bales; 

(b) the manner in which bales shall be marked; and 

f[(c) the standard weights and scales to be used in cotton-ginning and cotton- 
pressing factories in any part of t[the territories to which this Act 
extends] and the inspection of the same.] 

[®‘’] Substituted for “Governor-General in Council" by A. O., 1937 (1-4-1937). 

[®] For such rules, see Gazette of India, 1925, Pt. I, p. 728. 

[t] Substituted by A. O., 1937 for the original clause. 

[J] Substituted for “Part A States and Part C States” by the Part B States (Laws) 
Act. 1951 (3 of 1951), S. 3 and Sch. (1-4-1951). 

13. Power of the State Government to make rules. — The •[Shite Govern- 
nient] may, by notification in the ®[OflBcial Gazette], make rules consistent with 
this .Act to provide for all or any of the following matters, namely: — 

(a) the forms in which registers, records and returns are to be maintained 

or submitted, and the inspection of records and registers; 

(b) the appointment of the authority to whom and the time within which 

the returns required by t [Sections 5 and 5A] shall be made; 

• 1 
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(d) the appointment of authorities lor the purposes of Sections 7, 8 and 9; 

(e) the manner of service of orders made \inder S. 9; 

(f) the powers of entry and inspection which may be exercised by District 

Magistrates or by any officer specially empowered in this behalf by 
the "[State Government]; 

(g) any other matter which is to be or may be prescribed or for which 

provision is necessary in order to carry out the purposes of this Act. 

[*] Substituted hy A. L. O., 1950, for “Provincial Government’' anti “Ltjcal Olficial 
Gazette”. 

[f] Substituted for “section 5*’ hy the Cotton Ginning and Pressing Factories (Amend- 
ment) Act, 1942 (9 of 1942), S. 4 a4-3-1942). 

[I] Clause (c) was repealed hy A. O., 1937. See nt)\v clause (c) of S. 12. 

STATE AMENDMENTS 

Andhra Pradesh: 

(i) In its application to the pre-reorganisation State of Andhra Pradesh, excluding 
the Hyderabad area thereof, the amendment made in this section is the same as that of 
Tamil Nadu. 

(ii) In its application to the Hyderabad area of the State of Andhra Pradesh, the 
amendment made by H>cl. Act 33 of 1954 is applicable, namely, — 

For Section 13, substitute the following section, namely: — 

“13. Power of the Government to make rules. — (1) The Government may by 
notification in the jaricla make rules consistent with this Act to provide for all or 
any of the following matters, nameJ>': — 

(a) the forms in whiclr registers, records and returns are to he maintained or 

submitted, and the inspection of records and registeis; 

(aa) \^•hat shall constitute an admixture of cotton; 

(ab) the period which shall from time to lime constitute a season; 

(ac) the authority by whom, the forms in which, the conditions suhiect to which 
and the fee on payment of which, a licence may be granted under sub- 
section (1) of Section 2-A; 

(ad) the particulars of the cotton-ginning factory to be entered in the registei 
maintained under .sub-section (2) of Section 3; 

(ae) the proportion of seed which may be contained in cotton; 

(at) the person authorised to give a certificate regarding the quantity of moisture 
contained in any cotion and other matters specified in Section 3-A; 

(ag) the person or body authorised to examine the cotton or the contents of that 
package or bale under Section 3-C; 

(ah) the procedure for making a complaint and causing the cotton or the con- 
tents of the package or bale to be examined and the fee for examination of 
the same under sub-section (1) of Section 3-C; 

(ai) the manner in which things seized shall be sealed under Section 3-D; 

(b) the appointment of the authority to whom and the time within which the re- 

turns required by Section 5 shall be made; 

(c) the appointment of authorities for the purposes of Sections 7, 8 and 9; 

(d) the manner of service of orders made under Section 9; 

(e) the powers of entry and inspection which may be exercised by Collectors or 

by any officer specially empowered in this behalf by the Government; 

(f) any other matter which is to be or may be prescribed or for which provision 

is necessary in order to carry out the purposes of this Act. 

(2) The rules to be made under sub-section (1) shall be subject to the condition of 
previous publication.” — Hyd. Act 33 of 1954, S. 8 (17-11-1954) read 'Wth Andh Pra. 
A. L. O.. 1957. 

[Vol. 6.1 3 A. M. 74 
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Gujarat: 

In its application to the State of Gujarat amendments in the section are the same 
as in Maharashtra, except — 

(a) for cl. (ag) in sub-section (1), substitute “(ag) the rank of the Government ser- 

vant for the purposes of sub-section (1) of Sections 3-B and 3-G;'’; 

(b) in cl. (c), insert the following after sub-clause (iii): — 

“(iv) the conditions subject to which a factory may be exempted from the 
operation of clauses (ii) and (iii) of sub-section (1) of Section 

(c) for sub-section (3), substitute the following: — 

“(3) All rules made under this section shall be laid for not less than thirty 
days before the State Legislature as soon as possible after they are made 
and shall be subject to rescission by the State Legislature or to such modifi- 
cation as the State Legislature may make during the session in which they 
are so laid, or the session immediately following. ^ 

(4) Any rescission or modification so made by the State Legislature shall be pub- 
lished in the Official Gazette and shall thereupon take effect.” — Act 11 of 1960, 
S. 87 and Guj. Act 23 of 1968, Ss. 2 (2) and 19 (9-12-1968). 

Madhya Pradesh: 

(i) In Section 13, after cl. (a), the following clauses shall be inserted, namely;-^ 
"(aa) what shall constitute an admixture of cotton; 

(ab) the period which shall from time to time constitute a season; 

(ac) the authority by whom, the form in which, the conditions subject to which 
and the fee on payment of which, a licence may be granted under . sub- 
section (1) of Section 2-A; 

(ad) the particulars of the cotton-ginning factory to be entered in the register 
maintained under sub-section (2) of Section 3; 

(ae) the proportion of seed which may be contained in cotton; 

(af) the person authorised to give a certificate regarding the quantity < of moisture 
contained in any cotton and other matters specified in Section 3-A; 

(ag) the person or body authorized to examine bales under Section 3-B; 

(ah) the procedure for making a complaint and causing die contents of a bale 
to be examined and the fee for examination of the contents of a bale under 
sub-section (1) of Section 3-B. 

(ai) the manner in which the things seized shall be sealed under Section 3-C.” 

(ii) Section 13 shall be renumbered as sub-section (1) of that section and after the 
sub-section so renumbered, the following sub-sections shall be added, namely:— 

“(2) The rules to be made under sub-section (1) shall be subject to the condi- 
tion of previous publication. 

(3) A copy of the draft of the proposed rules shall be laid on the table of the 
Legislative Assembly of the Province. The Provincial Government shall give the 
Assembly an opportunity of discussing them and shall take into consideration any 
resolution concerning the same whidi may be passed by the Assembly before finally 
publishing them in the Official Gazette.” — C. P. Act 24 of 1936, Ss. 8 and 9 (31-3- 
1937) read with M. P. Act 23 of 1958, Ss. 3 (1) and 6. 

Maharashtra: 

1 

(1) In its application to the whole State of Maharashtra, in Section 13, after cl. (a), 
the following clauses shall be inserted, namely: — 

"(aa) What shall constitute an admixture of cotton; 

% 

(ab) the period which shall from time to time constitute a season; 

4 * ^ 

(ac) the autfiority by whom, the form in' whi^, die conditions subject to which 
and the fees on payment of which, a licence may be granted under siil^ 
section (1) of Section 2A; 

f . .. * ^ I '■* L vj 
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(ad) the particulars uf lire cotton-ginning factory to Ire entered in the register 
maintained under sub-section (2) of Section 3; 

(ae) the proportion of seed which may be contained in cotton; 

(af) the person authorised to give a certificate regarding the quantity of moisture 
contained in any cotton and other matters specified in Section 3-A; 

•[(ag) The rank of the Government servant for the purposes of sub-section (1) of 
Sections 3-B and 3-C]; 

(ah) the procediue for making a complaint and causing the contents uf a bale to 
be examined and the fee for examination of the contents of a bale under 
sub-section (1) of Section 3-B; 

(ai) the manner in which the things seized shall be sealed under Section 3-C.’' 

(2) Section 13 shall be renumbered as sub-section (1) of that section and after the 
sub-section so renumbered, the following sub-section shall be added, namely: — 

“(2) The rules to be made under sub-section (1) shall be subject to the condi- 
tion of previous publication. 

(3) All rules made by the State Government under this Act shall be laid for 
not less than thirty days before each House of the State Legislature as soon as pos- 
sible after they are made and shall be subject to such modifications as the State 
Legislature may make during die session in which they are so laid or session im- 
mediately following and publish in the Official Gazette.” — Bom. Act 4 of 1936, Sec- 
tion 10 and Maharashtra Act 1 of 1962. Sections 2 (b) and 10 (1-7-1963). 

(3) In its application to the whole of the Slate of Maharashtra, in sub-section (1) 
of Section 13, after cl. (b), insert the following clause, namely:— 

“®(c)[(i) prescribing conditions subject to which a factory may be exempted from 
the operation of clauses (ii) and (iii) of sub-section (1) of Section S-B] 

(ii) prescribing the manner in which the representatives referred to in els. (b) 

and (c) of sub-section (2) of Section 5-B shall be appointed, and 

(iii) prescribing the term of office of the members of the committee, the manner 

of their resigning and filling up of casual vacancies and the procedure re- 
garding the work of the commitlee under sub-section (5) of that section; and 

(iv) the matters which a rate-fixing committee should have regard to when 
arriving at the maximum rate of the ginning or pressing of cotton within the 
local area.” — Bora. Act 20 of 1958, S. 4 and S. 5 (3) (19-2-1958) and Maha- 
rashtra Act 1 of 1962, Ss. 2 (b) and 10 (1-7-1963). 

[®] Substituted by Maharashtra Act 1 of 1962, Section 10 (1-7-1963). 

Mysore: 

In its application to the State of Mysore, in Section 13 — 

(1) for the words “State Government may by notification'', substitute the words 

“State Government may, subject to the condition of previous publication, 
notification.”; 

(2) after clause (a), insert the following clauses, namely: — 

"(i) clauses (aa) to (ai) are the same as in Maharashtra, with the following 
variations: cl. (ag) is as follows: — 

“(ag) the person authorised to examine bales under Section 3-C;”; 

(ii) in clauses (ah) and (ai), for S. 3-B and S. 3-C, substitute S. 3-C and S. 3-D 
respectively; 

(3) after clause (b), insert the following clauses, namely: — 

“(ba) providing for and regulating the election and selection of the r^re- 
sentatives referred to in clauses (a) and (b) of sub-section (2) of Section 
2-B, the manner of election and selection, the term of office of the mem- 
bers of the committee, preparatiem of voters* lists, mffiere necessary, the 
filling of any casual vacancies and all matters connected with such elec- 
tion and selection; 
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(bb) laying down ihe principles to be observed and the procedure to be 
followed by the committee in fixing the maximum rates and the manner 
of publication of the rates so fixed by ihe committee to all concerned 
in the local area; 

(be) providing for conditions of exemption from the operation of the clauses 
(ii) and (iii) of sub-section (1) of Section 2-B;” — Mys. Act 21 of 1961, 
Section 12 (w.e.f. 16-8-1969). 

Rajasthan: 

Same as that in (1) of Maharashtra — Rajas. Act 10 of 1957, S. 13 (1-2-1963). 
Tamil Nadu: 

In Section 13, after cl. (a), insert the following clauses, namely: — 

“(a-1) the specification of what shall constitute different varieties of cotton for 
the purposes of S. 2, cl. (a), S. 3-D, cl. (a), or other purposes; 

(a-2) the postponement of the application of rules made under this Act, to cotton 
ginning or pressing factories in any specified area; and the exemption of fac- 
tories in any specified area from the operation of such rules; 

(a-3) the procedure for making a complaint under S. 3-E and the investigation 
thereof;"— T. N. Acts 25 of 1948, S. 8 and 10 of 1953, S. 8 (10-6-1953). 

14. Power to reject unmarked bales in fulfilment of contracts. — ®[(1)] After 

the expiration of one year from the commencement of this Act, any person who 

has made a contract for the purchase of baled cotton may require that no bales 

other than bales, marked t[with the mark prescribed under Section 4 for the 
factory in which they were pressed,] shall be supplied in fulfilment of such con- 
tract, and, if he does so require, no bale not so marked shall be tenderable in 
fulfilment of the contract. 

J[‘> ** o o e * o] 

*[(2) Any bale marked in accordance with the provisions of Section 4 shall, 
within the meaning of the Indian Evidence Act, 1872, be presumed for all pur- 
poses as between the parties to a contract for the purchase of baled cOtton, to 
have been so marked before the leaving the factory in which it was pressed.] 

[*] Section 14 was re-numbered as sub-section (1) of that section and sub-section (2) 
was inserted by the Cotton Ginning and Pressing Factories (Amendment) Act, 
1939 (14 of 1939), S. 3 (28-3-1939). 

[t] Substituted for "in accordance with section 4," ibid. 

[|] Proviso was omitted, ibid. 

STATE AMENDMENTS 

Andhra Pradesh: 

In its application to the pre-reorganisation State of Andhra Pradesh, excluding the 
Hyderabad area, the amendment made in this section is the same as that of Tamil 

Nadu. 

Tamil Nadu: 

In sub-sections (1) and (2) of Section 14, for the words "baled cotton" substitute the 
word ‘bales/— T. N. Act 10 of 1953, S. 9 (10-6-1953) and T. N. Acts 22 of 1957 and 39 

of 1961, S. 3. , , , j. « 

15, Protection for acts done under .Act. — No suit or other legal proceeding 

shall be instituted against any person in respect of anything which is in good 
faith done or intended to be done under this Act. 

STATE AMENDMENTS J 

Section 16 
Andhra Pradesh: 

In its application to the pre-reorganisation State of Ancffira Pradesh, excluding the 

Hyderabad area. Section 16 is the same as that of Timil Nadu. 

In Hyderabad area of the State, Sec. 16 is the same as that of Maharashtra.— 

Hyd. Act 33 of 1954, S. 9 (17-11-1954). 
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Gujarat 

Section 16 in Gujarat is the same as in Maharashtra — Act 11 of 1080, Section 87 
and Guj, Act 23 of 1968, S. 2 (2) (9-12-1968). 

Madhya Pradesh: 

Section 16 is the same as that of Maharashtra — C. P. and Berar Act 24 of 1930, 
S. 10 (31-3-1937) and M. P. Act 23 of 1958. 

Maharashtra: 

In its application to the whole Stale of Maharashtra, after Section 15 the follow- 
ing section shall be added, namely 

“16 Penalty.— Whoever contravenes any of the provisions of this Act or any rule 
made thereunder or any of the conditions subject to which a licence has l^en granted 
to him shall, on conviction, if no other penalty is already provided in this Act for such 
contravention be punishable with fine which may extend to five hundred rupees or, if 
he has previously been convicted of an offence under this Act or any ru^ made there- 
under. with fine which may extend to fifteen hundred rupees. — [Bombay Act IV of 
1936, *S. 11] and Maha. Act I of 1962. S. 2 (b). 


Mysore: 

In its application to the whole State of Mysore, 
Act, add the following section, namely : — 


after Section 15 of the principal 


“16 Penalty in cases not otherwise provided for.— Whoever contravenes any of the 
« the Act or any rules made thereunder or any of the conditions subject to 

wwoh a lioL* htf W gLnted to him shall, on conviction if no other pendty is 
^eady provided in this Acf for such contravention be punishable with fine which may 
to five hundred rupees, or. if he has previot.sly been convicted of an offence 
under this Act or any rule made thereunder with 8- may extend to fifteen 

hundred rupees."— Mys. Act 21 of 1961. S. 13 (w.e.f. 16-8-1969). 


Rajasthan: 

Section 


16 is the same as that of Maharashtra — Rajas. Act 10 of 1957, S. 14 


Tamil Nadu: 

After Section 15. add the following section, namely 

•'16 Penalty in cases not otherwise provided for.— Whoever contravenes any of the 
• • ( fku Art or anv rule made thereunder or any of the condiUons subject to 

'’rhT'licL* has been gramed to him shall, if no other penalty is provided in this 
Arthur sLch contravention, be punishable with fine which may extend to five hundred 

iry ttir case of a second or subsequent conviction, with fine which may extend 
r::: * 0 ^". * ar^ndred rupees."-T. N. Act 25 of 1948. S. 9 and T. N. Acts 22 

of 1957 and 39 of 1961. S. 3. AMENDMENTS 

Section 17. 


Andhra Pradesh: 

In its application to the pre-reorganisation State of Andhra Pradesh, excluding the 
Hyderabad area thereof. Section 17 is the same as that of Tamil Nadu. 


Gujarat 

Same as in Maharashtra, except that for the words “District Magistrate," words 
“Director of Agriculture or the District Magistrate" are substituted — Act 11 of 1960, 
S. 87; Guj. Act 23 of 1988, Ss. 2 (2) and 20 (9-12-1968) 

Maharashtra: 

In its application to the whole State of Maharashtra, after Section 16 the following 
section shall be added, namely 
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“17. Compounding offences, etc.— (1) The District Magistrate may accept from, any 
person whose licence is liable to be suspended, withdrawn or cancelled under this Act, 
or who is re^onably suspected of having committed an offence under this Act, a sum 
of money in lieu of such suspension, wiAdrawal or cancellation or by way of composi- 
tion for the offence which may have been committed, as the case may be. >cvl 

• 

(2) On payment by such person of such sum to the District Magistrate, such per- 
son, if In custody, shall be set at liberty and if criminal proceedings shall have been 
instituted against such person, the composition shall be held to amount to an acquit^.” 
— Bombay Act IV of 1936, S. 11 and Maha. Act 1 of 1902, S. 2 (b) (1-7-19^). ■ ' 

Rajasthan: 

• ♦ ♦ • 

Section 17 is the same as that of Maharashtra. — Rajas. Act 10 of 1957 S 14 
(1-2-1963). - 

Tamil Nadu: .. ' 

1,— -. Cj1 

After Section 16, add the following section, namely r — 

“17. Compounding of offences etc. — (1) Any ofBcer empowered by the State Gov- 
ernment in this behalf may accept from any person whose licence is liable to be sus- 
pended or cancelled under this Act, or who has committed or is reasonabb' suspected of 
having committed an offence punishable under this Act, a sum of money in lieu of such 
suspension or cancellation or by way of composition for the offence which has l^en or 
may have been committed. •' 

(2) The composition of an offence under sub-section (1) shall have the effect of an 
acquittal of the offender; and, if he is in custody, he shall be set at ;liberty.”^T. N. 
Act 25 of 1948, S. 9 and T. N. Acts 22 of 1957 and 39 of 1961, S. 3. 


[THE] COTTON TEXTILES CESS ACT, 1948 

(ACT Vn OF 1948) 

[The text of the Act printed here is as on 1-4-1970.] 
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, [THE] COTTON TEXTILES CESS ACT, 1948 

. ' (ACT Vn OF 1948)® 

[1st March, 1948.1 

An Act to impose a cess on f[the manufacture of certain cotton textiles]. 

WHEREAS it is expedient to impose a cess on t[the manufacture of certain 
cotton textiles] 

It is hereby enacted as follows : — 

[®] For Statement of Objects and Reasons, see Gaz. of Ind., 7-2-1948. Pt V, p. 77. 
[f] Substituted for "certain cotton textiles manufactured in the Provinces of India, hiy 
A. L. O.. 1950. 

1. Short title, extent and commencement. — (1) This Act may be called THE 
COTTON TEXTILES CESS ACT, 1948. 

(2) It extends to the whole of India, except ®[the territories which, imme- 
diately before the 1st November, 1956, were comprised in Part B States]. 

• (3) It shall be deemed to have come into force on the 31st day of Decem- 
ber, 1947. , ^ ^ , 

[•] Substituted for "Part B Slates” by 3 A. L. O., 1956. Immediately before the 1st 
November, 1956, the following were the Part B States in India: Hyderabad, 
Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and 

Travancore-Cochin. 

Since Constitution (Seventh Amendment) Act 1956, division of territories of India into 
Part A Part B and Part C States no longer exists. The territories are now divided 
into States and Union Territories only. Of Uie then Part B States, Jammu and 
Kashmir. Mysore, Rajasthan and Travancore-Cochin (now known as Kerala) have 
become full-Bedged States; Hyderabad, Madhya Bharat, Pepsu and Saurashtra have 
now merged with Andhra Pradesh, Madhya Pradesh. Punjab and Gujarat respec- 
tively. 

2. DeBnitions. — In this Act, unless there is anything repugnant in the sub- 
ject or context, — 

(a) “cloth” and “yarn” mean respectively the cloth and yarn of w^h 

prices fixed by any order made under Section 3 or continu^ by Sec- 
tion 17 of the Essential Supplies (Temporary Powers) Act 1946, were 
in force immediately before the commencement of this Act; 

(b) “producer” means a person engaged in the production of cloth or yam 

or both by power as defined in clause (f) of Section 2 of the Factories 

Act, 1934.* 

[®] See now the Factories Act, 1948 (03 of 1948), S. 2 (g). 

3. Levy of cess.— The Central Government may, by no^cation* in the 

Official Gazette, levy on any cloth or yam held in stock by a producer or a whole- 
sale dealer on such date as the Central Government may fix in this behalf a cess 
at such rate as may be specified in the notification. ■ >: . 

, [®] See Notification No. 90/4 Tex. 1/48 (i), dated the 2nd March, 1948. published in 

Gaz. of Ind., Extra., 2-3-1948, page 407. 

4. Effect on contracts. — ^Whcre before the date mentioned in Section 3 a 
producer or wholesale dealer has made a contract of sale in respect of any cloth 
or yam on which a cess is levied under that section, it shall be lawful for him to 
charge the amount of the cess to the buyer in addiHon to the contract price. 

' NOTE.^Under this section the producer or the wholesale dealer is enabled to pass 
^ on the incidence of the cess levied on him to the buyer by adding the same to 

the contract price, though the liability to pay the cess to the prescribed auffio- 
rily. is on the producer or the wholesale dealer as the case may be. 
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5. Payment of cess.— The cess shall be paid by the producer or the whole- 
sale dealer as the case may be to such authority within such time and in such 
manner as may be specified in the notification. 

6. Penalty for non-payment— If any cess payable under this Act is not 
paid as prescribed, it shall be deemed to be in arrears and the authority appoint- 
ed in this behalf by the Central Government may, after such enquiry as he deems 

ht impose on the producer or the dealer a penalty not exceeding the amount of 
cess in arrears. 

7. Recovery of cess and penalty.— The amount of cess in arrears and any 
sum imposed as penalty under Section 6 shall, without prejudice to any other 
lialnhty incurred under this Act be recovered as arrears of land revenue. 

8. Power of inspection, entry and search.— Any authority authorized by the 
Central Government in this behalf may, with a view to securing compliance with 


(a) require any producer or dealer to furnish to such authority such 
information relating to his business as that authority may specify 
(b; inspect or cause to be inspected any books or other documents belong- 
mg to or under the control of such producer or dealer; 

(c) enter and search or authorize any person to enter and search any pre- 
mises and seize or authorize any person to seize any cloth or yarn in 

respect of which he has reason to believe that a contravention of this 
Act has been or is about to be committed. 

fi fi of oess or failure to comply with order under Sec- 

tion 8.— (1) Whoever evades or attempts to evade the payment of cess payable 
by him under this Act or fails to comply with any order issued to him under 
clause (a) of Section 8 or furnishes any information which is false and which he 
kn(vws or 1ms reasonable cause to believe to be false or does not believe to be 
true, shall be punishable with imprisonment which may extend to 6 months or 
with fine which may extend to two thousand rupees or with both. 

(2) Any Court tiying any offence under this Act may order that any cloth 

or yarn together with the packages or coverings thereof in respect of which the 

Court IS satisfied that an offence under this Act has been committed shall be 
forfeited to the Central Government. 


[THE] COTTON TEXTILE COMPANIES (MANAGEMENT, 
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STATEMENT OF OBJECTS AND REASONS 

3. Wliere liquidation is called for, pro- 
vision has been made for the sale of the 
undertaking concerned as a running con- 
cern at or above a reserve price which 
will be fixed by Government after tak- 
ing into account the financial condition 
of the companies and other relevant fac- 
tors. If no satisfactory olTer is re- 
ceived, the undertaking will be purchas- 
ed by the Government at the reserve 
price fixed by it. 

4. Whex-e reconstruction is appropriate. 
Government would prepare a suitable 
scheme for the purpose. Such a scheme 
may, inter alia, provide for the appoint- 
ment of a new Board of Directors, the 
reduction of the interests or rights of 
the members and creditors and for the 
acquiring of controlling interest in the 
company by Government. Any loans 
and advances made to the company 
after the Government had started 
running the undertaking would not 
however be subject to reduction." 

— Gaz. of Ind.. 20-11-1967. Pt. II-S. 2, 
Ext., p. 1114. 

TTHEl COTTON TEXTILE COMPANIES (MANAGEMENT OF 
UNDERTAKINGS AND LIQUIDATION OR 
RECONSTRUCTION) ACT, 1967 

(ACT 29 OF 1967)® 

[23rd December, 1967]. 

An Act to provide in the public interest for the liquidation of cotton 
textile companies while keeping the undertaking thereof as running 
concerns, or for the reconstruction of cotton textile Companies, 
in certain cases and for matters connected therewith. 

Whereas cotton textile industry is an important industry in the country; 

And whereas adequate and improved production of cloth is not only essen- 
tial for the life of the community but also contributes m the earning of foreign 

exchange substantially; 

And whereas quite a large number of ancillary industries depend and flourish 
on the cotton textile industry; 

And whereas conditions in the cotton textile industiy have tended to 
deteriorate due to lack of modernisation and other reasons; 

And whereas on account of mismanagement certain cotton textile mills are 
threatened with closure; 

And whereas the closure of the cotton textiles mills will affect prejudicially 
the production of cotton textiles and the interests of labour; 

Be it enacted by Parliament in the Eighteenth Year of the Republic of India 

as follows : — 

[•] For Statement of Objects and Reasons, see Gaz. of Ind., 20-11-1967, Pt. II, S. 2, 
Ext., p. 1114. 

1 Short title, extent and commencement. — (1) This Act may be called THE 
COTTON TEXTILE COMPANIES (MANAGEMENT OF UNDERTAKINGS AND 
LIQUIDATION OR RECONSTRUCTION) ACT, 1967. 

(2) It extends to the whole of India e.xcept the State of Jammu and Kashmir. 


"The cotton textile industry provides 
one of the basic necessities of life and 
affords gainful employment to millions 
of people. Over the last few years, this 
vital industry has been passing through 
difficult times. Some mills have al- 
ready have to close down and the con- 
tinuing economic operation of many 
others is beset with many dilTiculties. 

7 These difficulties have been aggravated 
n many cases by the heavy burden of 
past debts. The taking over of the 
management of these mills for a limit- 
ed time and then restoring them to ori- 
ginal owners has not remedied the situa- 
tion. Steps are. therefore. necessary 
to bring about a degree of rationalisa- 
tion of the financial and managerial 
structure of such units with a view to 
their rehabilitation, so that production 
and employment may not sufTer. 

2. \tTiile keeping such financially 
weak textile mills in operation, the pro- 
visions contained in the Bill enable Gov- 
ernment to consider their compulsory 
liouidation or their reconstruction. 
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(3) It shall come into force on such- date® as the Central Government may, 
by notification in the Official Gazette, appoint. 

["] Tliu elate so appointed is 8-1-1968, see Gaz. of Ind., 8-1-1968, Pt. II, S. .3(u), 

Ext., page 27. 

2. Definitions. — In this Act, unless the context otherwise requires, — 

(a) "cotton textiles” means yam or fabrics made either wholly or partially 
of cotton; 

(b) "Court” means the High Court having jurisdiction in relation to the 
place at which the registered office of a textile company is situate; 

(c) “current assets” means bank balances and cash and includes such other 

assets or reserves as are expected to be realised in cash or sold or 
consumed within a short period of time in the ordinary course of 
biLsiness such as stock-in-trade, amounts due from sundry debtors for 
sale of goods and for services rendered, advance tax payments and 
bills receivable, but does not include sums credited to a provident 
bind, a pension fund, a gratuity fund or any other fund for the wel- 
faie of the employees, maintained by a textile company; 

(d) “current liabilities” means liabilities which must be met on demand or 

within a period of twelve months from the date they are incurr«i; 

(e) "Industries Act” means the Industries (Development and Regulation) 
Act, 1951; 

(f) "prescribed” means prescribed by rules made under this Act; 

(g) "textile company” means a company as defined in the Companies Act, 

1956, engaged wholly or mainly in the manufacture of cotton textiles; 

(h) words and expressions used but not defined in this Act and defined in 

the Companies Act, 1956, shall have the meanings respectively assign- 
ed to them in that Act. 

3. Power of Central Government to call for report on the affairs and work- 
ing of managed company. — Where the management of the undertaking of a textile 
company has been taken over under Section 18A of the Industries Act,® the 
Central Government may, at any time during the continuance of such manage- 
ment, call for a report on the affairs and working of the undertaking from the 
person or body of persons authorised to take over the management of the imder- 
taking (hereinafter referred to as the authorised person) and in submitting the 
report tlie authorised person shall take into account the inventory and the lists of 
members and creditors prepared under Section 7. 

(*] That is the Industries (Development and Regulation) Act, 1951 (05 of 1951). 

4. Decision of Central Government in relation to managed company. — (1) if 
the Central Government on receipt of the report from the authorised person is 
satisfied that the financial condition and other circumstances of the textile com- 
pany are such that the textile company is not in a position to meet its current 
liabilities out of its current assets, that Government may, if it considers it neces- 
sary or expedient in the public interest, by order, decide that the undertaking of 
the textile company should be sold as a running concern as provided in Sec- 
tion 5 and proceedings should simultaneously be started for the winding* up of 
the textile company. 

(2) Notwithstanding anything contained in sub-section (1), if the Central 
Government on receipt of the report ftom the authorised person is satisfied ffiat 

(a) in the public interest, or 

(b) in the interest of the shareholders, or 

(c) to secure the proper management of the textile company, 

it is necessary .so to do, the Central Government may, by order, decide to pre- 
pare a scheme for the reconstruction of the textile company. 
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(3) For the removal of doubt, it is hereby declared that nothing contained 
in this section shall be construed as preventing the Central Government from 
exercising the powers conferred on it by Section 18Ft of the Industries Actf in 
respect of a textile company the management of whose undertaking has been 
taken over under Section 18At of that Act but such powers shall not be exer- 
cised after the making of an order under sub-section (1), or, as the case may be, 
under sub-section (2) of this section. 

[•] Pt. VII of die Companies Act, 1956 consisting of Ss. 425 to 560, deals with wind- 
ing up of Companies. 

[t] Act 65 of 1951. 

II] Section enables the Central Government to assume management or control of 
Industrial undertaking in certain cases. S. 18F speaks of the power of Central 
Government to cancel notified order under S. 18A. 

5. Provisions where Government decides to follow the course specified in 
Section 4 (1). — (1) The provisions hereinafter laid down shall apply where the 
Central Government decides that the course specified in sub-section (1) of Sec- 
tion 4 should be followed: — 

(a) the decision of the Central Government that the course specified in 
sub-section (1) of Section 4 should be followed in relation to any 
le.xtile company shall be deemed to be a ground specified in Sec- 
tion 433 of the Companies Act, 1956, for the presentation of an ap- 
plication for the winding up of the textile company; 

(b) the authorised person shall, as soon as may be, after the decision speci- 

fied in sub-sec. (1) of Sec. 4 has been taken by the Central Govern- 
ment, present by petition an application to the Court for the winding 
up of the textile company on the ground that in the opinion of the 
Central Government it is nece.ssary or expedient in the public interest 
that while the undertaking of the texHle company should continue to 
be managed as a running concern, the company itself should be 

wound up; 

(c) the authorised person shall, in addition to discharging his funcUons of 

management of the undertaking as a running concern under the 
Industries Act, function as Official Liquidator, until it is sold or pur- 
chased in pursuance of this section, in the winding up proceedings of 
the textile company as if he were an Official Liquidator appointed 
under Section 448 of the Companies Act, 1956, and thereafter the 
Official Liquidator referred to in that section shall function as the 
Official Liquidator in the said proceedings; 

(d) the authorised person shall make a report to the Central Government 

as to what should be the reserve price for the sale of the undertaking 
. as a running concern,, and in making such a report, he shall have re- 
.. gard to^ 

oi': ■ » (i) the financial condition of the textile company on the date of the 

order under Section 4 — 

- (1) as disclosed in its books of account, 

(2) as disclosed in its balance-sheets and profit and loss accounts 
- during a period of five years immediately before the said 

date; 

. c . (ii) the condition and nature of the plant, machinery, instruments and 
!' .ri other equipment from the point of view of their ^itability for 

. profitable use in the running of the undertaking; 

./j;; • . (iii) the total amount of liability on account of secured and unsecured 

ccijc/. er. debts including overdrafts, if any, drawn on banks, liabilities on 
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account of terminal benefits to the employees and other borrow- 
ings and liabilities of the textile company; and 

(iv) other relevant factors including the factor that the undertaking 
will be sold free from all encumbrances, and notice of such price 
shall be given in such manner as may be prescribed to the mem- 
bers and creditors of the textile company requiring them to make 
representations within a specified time to the Central Government 
through the authorised person and the Central Government after 
considering the representations received and the report of the 
authorised person, determine the reserve price; 

(e) the authorised person shall thereafter, with the permission of the Court, 

invite tenders from the public in such manner as may be determined 
by the Court for the sale of the undertaking as a running concern 
subject to the condition that it will be sold to the person offering the 
highest price which shall not be less than the reserve price determin- 
ed under clause (d) : 

Provided that the Court shall not refuse permission if it is satisfied that the 
textile company is not in a position to meet its current liabilities out of its current 
assets ; 

(f) the undertaking shall be sold to the highest bidder as a running con- 

cern only if the price offered by him therefor is not less than the re- 
serve price; 

(g) where no offer of price is equal to or more than the reserve price, the 

undertaking shall be purchased by the Central Government at the 
reserve price; 

(h) the amount realised from the sale of the undertaking as a running con- 

cern together with any other sum which may be realised from any 
contributory, purchaser or any other person from whom any money 
is due to the textile company shall be utilised in accordance with the 
provisions of tlie Companies Act, 1956, in discharging the liabilities 
of the textile company and distributing the balance, if any, amongst 
the members of the company; 

(i) in other respects, the provisions'* of the Companies Act, 1956, relating 

to winding up by the Court shall, as far as may be, apply. 

(2) When any undertaking is sold to any person under clause (f), or purchas- 
ed by the Central Government under clause (g), of sub-section (1), there shall be 
transferred to and vested in the purchaser, free from all encumbrances, all such 
assets relating to the undertaking as are referred to in sub-clause (i) of clause (a) 
of Section 7 and existing at the time of the sale or purchase. 

[®] Sections 425 to 560, both inclusive. 

6. Provisions where Government decides to follow the course specified in 
Section 4 (2). — (1) Where in any case the Central Government decides that the 
course specified in sub-section (2) of Section 4 should be followed, it shall 
to be prepared by the authorised person a scheme for the reconstruebon of the 
textile company in accordance with the provisions hereinafter contained and the 
authorised person shall submit the same for its approval. 

(2) The scheme for the reconstruction of the textile company may contain 
provisions for all or any of the following matters, namely 

(a) the constitution, name and registered office, the capital, assete, power^ 
rights, interests, authorities and privileges, the liabilities, duties ana 
obligations of the company on its reconstruction; • 

■b) any change in the Board of directors, or the app^tment of a new 
Board of directors of the company on its reconstructiou and the autho- 
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rity by whom, the manner in which and the otlier terms and condi- 
tions on which, such change or appointment shall be made and in the 
case ot appointment of a new Boai'd of directors or of any director, 
the period for which sucli appointment shall be made; 

(c) the vesting of controlling interest in the reconstructed textile company 

in the Central Government either by the appointment of additional 
directors or by the allotment of additional shares; 

(d) the alteration of the memorandum and articles of association of the 
company on its reconstruction to give effect to such reconstruction; 

(e) subject to the provisions of the scheme, the continuation by or against 

the company on its reconstiuction of any action or proceedings pend- 
ing against the company immediately before the date of its rcconstruc- 

tion; 

(f) the reduction of the interest or rights which the members and creditors 

have in or against the company before its reconstruction to such ex- 
^ tent as the Central Government may consider necessary in the public 
interest or in the interests of the members and creditors or for the 
maintenance of the business/ of the company: 

Provided that nothing contained in this clause shall be deemed to authorise 
the reduction of the interest or rights of any creditor (including Government) in 
respect of any loan or advance made by that creditor to the company after the 
date on which the management of the undertaking of the company has been taken 
over under Section 18A of the Industries Act; 

(g) the payment in cash or otherwise to the creditors in full satisfaction 

of their claim — 

(i) in respect of their interest or rights in or against the company 

before its reconstruction; or 

(ii) where their interest or rights aforesaid in or against the company 

has or have been reduced under clause (f), in respect of such 
interest or rights as so reduced; 

(h) the allotment to the members of the company for shares held by them 

therein before its reconstruction [whether their interest in such shares 
has been reduced under clause (f) or not], of shares in the company 
on its reconstruction and where it is not possible to allot shares to 
any members, the payment in cash to those members in full satisfac- 
tion of their claim — 

(i) in respect of their interest in shares in the company before its re- 

construction, or 

(ii) where such interest has been reduced under clause (f), in respect 

of their interest in shares as so reduced; 

(i) the offer by the Central Government to acquire by negotiations with 

the members of the company their respective shares on payment in 
cash to those members who may volunteer to sell their shares to the 
Central Government in full satisfaction of their claim — 

(i) in respect of their interest in shares in the company before its re- 

construction, or 

(ii) where such interest has been reduced under clause (f), in respect 

of their interest in shares as so reduced; 

(j) the conversion of any debentures issued by the company after the 

taking over of the company under Section 18A of the Industries Act* 
or of any loans obtained by the company after that date or of any 
part of such debentures or loans, into shares in the company and the 
allotment of those shares to such debenture-holders or creditors, as 
the case may be; 

£•] i.e.. The Industries (Development Regulation) Act, 65 of 1951. 
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(k) the increase of the capital of the company by the issue of new shares 

and the allotment of such new shares to the Central Government; 

(l) the continuance of the services of such of the employees of the com- 

pany as the Central Government may specify in the scheme in the 
company itself on its reconstruction on such terms and conditions as 
the Central Government thinks fit; 

(m) notwithstanding anything contained in clause (1), where any employees 

of the company whose services have been continued under clause (1) 
have, by notice in writing given to the company at any time before 
the expiry of one month next following the date on which the scheme 
is sanctioned by the Court, intimated their intention of not becoming 
employees of the company on its reconstruction, the payment to such 
employees and to other employees whose services have not been 
continued on the reconstruction of the company, of compensation, if 
any, to which they are entitled under the Industrial Disputes Act, 
1947 and such pension, gratuity, provident fund and other retirement 
benefits ordinarily admissible to them under the rules or authorisa- 
tions of the company immediately before the date of its reconstruc- 
tion; ' 

(n) any other terms and conditions for the reconstruction of the company; 

(o) such incidental, consequential and supplemental matters as are neces- 

sary to secure that the reconstruction shall be fully and effectively 
carried out. 

(3) (a) A copy of the scheme as approved by the Central Government shall 
be sent in draft to the company and to the creditors thereof for suggestions and 
objections, if any, within such period as the Central Government may specify for 
tills purpose. 

(b) The Central Government may make such modifications, if any, in the 
draft scheme as it may consider necessary in the light of the suggestions and 
objections received from the company and from any members or creditors of the 
company, 

(4) The scheme shall thereafter be placed before the Court for its sanction 
and the Court if satisfied that the scheme is in the public interest or in the 
interests of the shareholders or for securing the proper management of the com- 
pany and that the scheme is designed to be fair and reasonable to the members 
and creditors of the company, may, after giving an opportunity to the company 
and to its members and creditors of showing cause, sanction the scheme without 
any modification or with such modification as it may consider necessary, 

(5) The scheme as so sanctioned by the Court shall come into force on such 
date as the Court may specify in this behalf : 

Provided that different dates may be specified for different provisions of the 
sclieme. 

<6) The sanction accorded by the Court under sub-section (4) shall be con- 
clusive evidence that all the requirements of this section relating to the 
struction of the company have been complied with, and a copy of the sanctions 
scheme certified by die Court to be a true copy thereof, shall, in all legal procew- 
ings (whether original or in appeal or otherwise), be admitted as evidence to the 
same extent as the original scheme. 

(7) On and from the date of the coming into operation of the scheme or any 
provision thereof, the scheme or such provision shall be binding on the company 
and also on all the members and other creditors and employees, of the company 
and on any other person having any right or liability in relation to the company. 

(8) On the coming into operation of the scheme or any provision thereof, the 

authorised person shall cease to function, and the management of the r^onstruct- 
ed company shall be assumed by the Board of Directors as provided in the 
scheme. ,i I - [*^1 



I'rtie] Cotton Textile Companies, etc.. Act, 19G7 


[Ss 7-10] 1180 


(9) Copies of the scheme shall be laid before each House of Parliainent, as 
soon as may be, after the scheme has been sanctioned by the Court. 

(10) The provisions of this section and of any scheme made thereunder shall 
have effect notwithstanding anything contained in Sections 391 to 394-A (both 
inclusive) of the Companies Act, 1956. 

7. Preparation of inventory of assets and liabilities and list of members and 
creditors, of a managed company. — For the purposes of this Act, the authorised 
person shall, as soon as may be, after taking over the management of the under- 
taking of a textile company under Section 18-A of the Industries Act, — 

(a) prepare a complete inventory of — 

(i) all property, movable and immovable, including lands, buildings, 

works, workshops, stores, instioiments, plant, machinery, automo- 
biles and other vehicles, stocks of yarn, thread, cloth or fabric, in 
C50urse of production, storage or transit, raw materials, chemicals, 
dyes, cotton, cash balances, cash in hand, deposits in bank or 
with any other person or body or on loan, reserve funds, invest- 
ments and book debts and all other rights and interests arising out 
of such property as were, immediately before the date of taking 
over of the undertaking in tire ownership, possession, power or 
control of the textile company, whether within or without India; 
and all books of account, registers, maps, plans, sections, draw- 
ings, records, documents or titles of ownership of property, and 
all other documents of what ever nature relating thereto; and 

(ii) all borrowings, liabilities and obligations of whatever kind of the 

textile company including liability on account of terminal bene- 
fits to its employees subsisting immediately before the said date; 

(b) prepare separately a list of members, and a list of creditors, of such 

textile company as on the date of taking over of the management of the 
undertaking showing sepaiately in the list of creditors, the secured 
creditors and the unsecured creditors; 

Provided that where the management of the undertaking of a textile com- 
pany has been taken over under the said Section 18-A before the com- 
mencement of this Act, the aforesaid functions shall be performed by 
the authorised person within six months from such commencement. 

8. Stay of suits and other proceedings. — In the case of a textile company in 
respect of which an order under Section 4 has been made, no suit or other le^l 
proceeding shall be instituted or continued against the textile company except \vitfi 
the previous permission of the Central Government or any oflRcer or authority 
authorised by that Government in this behalf. 

9. Protection of acticm taken in good faith. — (1) No suit, prosecution or 
other legal proceedings shall lie against the Central Government, the authorised 
person or any officer or authority for anything which is in good faith done Or 
intended to be done in pursuance of this Act or any rule, order, notification .Or 
scheme made thereunder. 

(2) No suit or other legal proceedings shall lie against the Central Govena- 
ment, the authorised person or any officer or authority for any damage, loss or 
injury caused or likely to be caused by anything which is in good faith done or 
Intended to be done in pursuance of this Act or any rule, order, notification or 
scheme made thereunder. 

10. Power to make rules. — (1) The Central Government may, by notification* 
in the Official Gazette, make rules to carry out the purposes of Act. 

1 . -. . (2) Every rule made by the Central Government under this Act shall be laid, 

;as soon as may be after it is made, before each House of Parliament while it is in 
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session for a total period of thirty days which may be comprised in one session 
or in two successive sessions, and if, before the expiry of the session in which it 
is so laid or the session immediatel)- following, both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not be made 
the rule shall thereafter have eflect only in such modified form or be of no effect, 
as the case may be; so, however, that any such modification or annulment shall be 
without prejudice to the validity of anything previously done under that rule. 

["*] For Cotton Textile Companies (Management of Undertakings and Liquidation or 
Reconstruction) Rules, 1968, see Gazette of India, 30-3-1968, Ft, II, S. 3 (i), p. 653. 

11. Power to remove difficulties. — (1) If any difficulty arises in giving effect 
to the provisions of this Act, the Central Government may, by order published in 
the Official Gazette, make such provisions, not inconsistent with the provisions of 
this Act, as appear to it to be necessary or expedient for the removal of the diffi- 
culty: 

Provided that no such order shall be made after the expiration of three years 
from the commencement of this Act. 

(2) Every order made under sub-section (1) shall be laid, as soon as may be 
after it is made, before each House of Parliament. 


[THE] COTTON TRANSPORT ACT, 1923 

(ACT III OF 1923) 

[The text of the Act printed here is as on 1-4-1970.] 

CONTENTS 


SECTIONS 

1. Short title and extent. 

2. Delinitions. 

3. Power to issue notitication prohi- 

biting import of cotton into pro- 
tected area. 

4. Refusal to carry unlicensed cotton. 


5. Procedure where cotton arrives at 

notified area. 

6. Penalties. 

7. Power to make rules. 

8. Previous approval of State Legisla- 

ture to issue of notiflcatlons and 
rules. 

9. Protection for acts done under Act. 


STATEMENT OF OBJECTS AND REASONS 


"The Indian Cotton Committee, which 
was appointed in 1917, brought to notice 
(Ij that the practice of adulterating long 
staple cotton with short staple was very 
prevalent at the gins and press-houses 
in certain long staple areas, the object 
being to secure for the mixture the 
higher prices olVered for long staple : (2) 
that, owing to the consequent mixture 
of seed, there was considerable deterio- 
ration in the cultivation of many of the 
superior varieties of cotton; (3) that 
soft cotton waste was also used for the 
purpose of adulteration with "kapas 
(the natural floss); and (4) that short 
staple cotton was frequently railed to a 
long staple area and re-booked thence, 
even without mixing, as long staple 
cotton. 

2. As instances of (1) and (2), the 
Committee quoted the imports of short 
staple cotton into the Broach tract, the 
result of which has been that Broach 
cotton has largely lost its former repu- 
tation. Other superior varieties of 
cotton are threatened with the same 
fate. The practice described under (4) 


above is facilitated by the trade custom 
whereby cotton is bought and sold on 
the name and reputation of the area 
where it purports to have been grown: 
i.e.. on the name of the railway station 
from which the bales are last booked. 


3. These malpractices are exeixMSing 
so serious and dangerous an influence 
On the industry as a whole, that the 
necessity of taking Governmental action 
has become a matter of inunediate im- 
portance. The Bill provides a remedy 
by enabling Local Governments to pre- 
vent inferior cotton or cotton waste, as 
defined, from being imported, 
under licence, into areas which it is de- 
sired to protect. 

The principal provisions of the Bill are 
as follows : — 


1. Local Governments are 
with the previous consent of the «o- 
vincial Legislature, to 
and to notify the stations 
be regarded as protect^. Consignmente 
of cotton are not allowed to any such 
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notiiied station except from other 
ed stations in the same area 

2. It is necessary to make certain ex- 
ceptions to the prohibition in favour, for 
instance, of millowners within the area 
requiring extraneous cotton and of pur- 
chasers of cotton waste for industrial 
purposes. Local Governments are ac- 


cordingly empcAvered to frame rules for 
a licensing system and to appoint the 
authorities for the issue of licenses. 

3. Station masters or other railway 
servants responsible for the delivery of 
goods or parcels are prohibited under 
penalties from delivering cotton impro- 
perly consigned to their stations.” 

— Gazette of India. 1922, Part V. p. 213. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


— Amended by Act 34 of 1925; 22 of 19G0; A. C. A. O., 1948; A. 
3 A. L. O., 1956. 

— Amended in Madia.s by Mad. Act 15 of 1948. 

—Adapted by A. O., 1937; A. L. O., 1950; 3 A. L. O. 193G; Bom. A. 
— Extended by Act 20 of 1954; Reg. 7 of 196-3. 

— in Bombay by Bom. Act 4 of 1950. 

— in Madb>a I’ladesli by M. P. Act 12 of 1950. 

— in Punjab by Pnnj. .Act 5 of 1950. 

— in Tanul Nadu b>' T. N. Act 35 of 1949. 


L. 

L. 



1950; 


1937. 


[THE] COTTON TRANSPORT ACT, 1923 

( ACT III OF 1923)* 

[23rd February, 1923.] 

.An .Act to provide for the restriction and control of the transport of cotton 

in certain circumstances. 

WHEREAS it is expedient for the purpose of maintaining the quality and 
reputation of the cotton grown in certain areas. t[* " *] to enable the restriction 
and control of the transport by rail and the import of cotton into those areas; It 
IS hereby enacted as follows: 

[*] For Statement of Objects and Reasons, see Gazette of India, 1922, Pt. V, p. 213. 

This Act has been extended to the States merged in the following Stales: — 

Bombay (now Maharashtra and Gujarat): See Bombay Merged States (Law.s) Act, 
1950 (Bom. Act 4 of 1950), S. 3 and Sch. II (30-3-1950). 

MacU^ya Pradesh: See Madhya Pradesh Merged Slates Laws (State) Act, 1950 (M. P. 
Act 12 of 1950), S. 3 and Sch. II (3-4-1950). 

Punjab: See Punjab Merged States (Laws) Act, 1950 (Punj. Act 5 of 1950), S. 3 and 
Sch. II (15-4-1950). Punjab is now divided into the States of Haryana and Pun- 
jab and the Union Territory of Chandigarh. Some part of Punjab has been trans- 
ferred to the Union Territory of Himachal Pradesh as well — See Act 31 of 1966. 

Tamil Nadu: See Madras Merged States (Laws) Act, 1949 (Mad. Act 35 of 1949), S. 3 
and Sch. I (1-1-1950). 

The Act has been extended also to the absorbed areas of Shahda, Nandurbar and Taloda 
Talukas of the West Khandesh District and Dohad Taluka and the Jhalod Mahal 
of the Panch Mahal District in the Slate of Bombay: See the Absorbed Areas 
(Laws) Act, 1954 (20 of 1954), S. 3 and Sch, II (30-4-1954). Bombay Stale now 
stands divided into two States, Gujarat and Maharashtra. Of the absorbed areas, 
those of Dohad Taluka and Jhalod Mahal of the Panch Mahal District arc now 
in Gujarat State and the others in the Maharashtra State. 

The Act was partially extended to Berar by the Berar Laws Act, 1941 (4 of 1941). 

The Act has been extended to the Union Territory of Pondicherry by Reg. (7 of 1963), 

. (w.e.f. 1-10-1963). 

[t] The wor<ls “in the Provinces” were omitted by A. L. O., 1950. 

OBJECTS AND REASONS 

The Preamble. — “As one of the objects of the Bill is to check the practice of .send- 
ing pressed bales from one cotton tract to another, ordinarily producing a better quality 

[Vol 6 ] 3 A. M. 75 
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of cotton, so that it may be rebooked from a railway station in that tract and thereby 
appear as if it were cotton grown in that area of better quality, we think the purpose 
of the Bill would be more correctly stated as the maintenance of the quality and repu- 
tation of the cotton grown in British India, and we have amended the Preamble accord- 
ingly. This also removes any difficulty which might arise in interpreting the tenns in- 
inferior and superior varieties.” — J. C. R. 

1. Short title and extent. — (1) This Act may be called THE COTTON 
TRANSPORT ACT, 1923. 

(2) *[It extends to the whole of India except the State of Jammu and 
Kashmir.] 

[®] Substituted for the original section, as amended by 3 A. L. O., 1956, by the Cotton 
Transport (Amendment) Act, 1960 (22 of 1960), S. 2 (23-8-1960). 

2. Definitions. — In this Act, unless there is anything repugnant in the subject 
or context, — 

(a) “certified copy”, in relation to licence, means a copy of the licence 

certified in the manner described in Section 76 of the Indian Evidence 

Act, 1872, by the authority by which the licence was granted; 

(b) “cotton” means every kind of unmanufactured cotton, that is to say, 

ginned and unginned cotton, cotton waste and cotton-seed; 

(c) “cotton waste” means droppings, strippings, fly and other waste pro- 

ducts of a cotton-mill other than yarn waste; 

(d) “licence” means a licence granted under this Act; 

(e) “notified station” means a railway station specified in a notification under 

Section 3; 

(f) “prescribed” means prescribed by rules made under this Act; and 

(g) “protected area” means an area into which the import of cotton or of 

any kind of cotton has been prohibited ® [wholly or partly] by a notifi- 
cation under Section 3. 

[®] Inserted by the Cotton Transport (Amendment) Act, 1925 (24 of 1925), S. 2. 

OBJECTS AND REASONS 

“We have made it clear in the definition of the expression “cotton” contained in 
sub-clause (b) that the enumeration of the various kinds of cotton referred to is exhaustive. 
We have also made a slight alteration in this sub-clause and in sub-clause (g) in con- 
nection witli the proposals to which we refer in our remarks on clause (3).” — J. C. R. 

3. Power to issue notification prohibiting import of cotton into protected 
area. — (1) The ®[State Government] may, for the purposes of maintaining the quality 
or reputation of the cotton grown in any area in the “[State], by notification in 
the t [Official Gazette], prohibit the import of cotton or of any specified kind of 
cotton into that area J[by rail, road, river and sea, or by any one or more of 
such routes] save under, and in accordance with the conditions of, a licence: 

Provided that no such notification shall be deemed to prohibit the import into 
any protected area of packages containing any kind of cotton and not exceeding 
ten pounds§ avoirdupois weight. 

(2) Any such notification may prohibit the delivery to, and the taking of deli- 
very by, any person, at any specified railway station situated in the protected area, 
of any cotton, the import of which t[by rail] into that area is prohibi^ when 
such cotton has been consigned from a railway station not situated in that area, 
unless such person holds a licence for the import |[by rail] of the cotton m o 
that area. 

®] Substituted for “Provincial Government” and “Province" by A. L. O., 1950. 

t] Substituted for “Local Official Gazette” by A. O., 1937. 

i] Inserted by the Cotton Transport (Amendment) Act, 1925 (34 of 1925), S. 3. 

§] In view of the adoption of metric system of weights and measures, this needs to be 

amended. 
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STATE AMENDMENTS 

Gujarat: 

Same as that of Maharashtra — Act 11 of 1960, S. 87. 

Maharashtra: 

In sub-section (1), after the waircls “in tlie State”, insert the words “to which this 
Act extends” — Bom. A. L. O., 1957. 

Note. — The Act now extends to the whole of India except the Jammu and Kashmir 

State and hence the amendment by addition of the words has become meaning- 

loss 

OBJECTS AND REASONS 

“VVe are impressed with the necessity of enabling a Local Government to prohibit 
tlie import into protected areas of all or any of the kinds of cotton specified in clause 2. 
In famine times it might, for instance, be necessary for a Local Government to permit 
the import into such an area of cotton-seed which is extensively used as cattle food. 
This decision necessitates a considerable numl>er of consequential alterations throughout 
tlie Bill, e.g., in sub-clause (2) of this clause and in clauses 4, 5 and 7, in addition to 
those in clause 2 referred to above. 

We have further provided in sub-clause (1) c)f this clause for the exemption from 
the provisions of the Act of all cotton which is consigned in packages not exceeding ten 
pounds in weight. This alteration is intended to secure the free movement of samples 
of cotton. The Upper India Chamber of Commerce advocated the exemption from die 
Bill of small parcels such as are ordinarily sent as samples and might in fact be des- 
patched liy parcel post.” — J. C. B. 

4. Refusal to carry unlicensed cotton. — (1) Notwithstanding anything con- 
tained in the Indian Railways Act, 1890, or any other law for the time being in 
force, the station master of any railway station or any other railway servant res- 
ponsible for the booking of goods or parcels at that station may re^se to receive 
for carriage at, or to forward or allow to be canied on the railway from, that 
station any cotton consigned lo a notified station, being cotton of a kind of which 
the delivery at such notified station has been prohibited unless both stations are 
in the same protected area, or unless the consignor produces a certified copy of a 
licence for the import of the cotton ®[by rail] into the protected area in which 
such notified station is situated. 

(2) Every certified copy of a licence when so produced shall be attached to 
the invoice or way-bill, as tlie case may be, and shall accompany the consignment 
to its destination, and shall there be dealt with in the prescribed manner. 

(3) Where by or under any law in force in the territories of any State in India 
the import ®Lby rail] into any area, or the delivery at any railway station, of 
cotton or of any kind of cotton has been prohibited, the f[Central Government] 
may, by notification^ in the § [Official Gazette], declare that the provisions of 
sub-section (1) shall apply in respect of cotton consigned to any such station as if 
such area and such station were respectively a protected area and a notified sta- 
tion, and as if any licence granted under such law were a licence granted under 
this Act. 

[®] Inserted by Cotton Transport (Amendment) Act, 1925 (34 of 1925), S. 4. 

[f] Substituted for “Governor-General in Council” by A. O., 1937. 

t] For such notifications: See General Statutory Rules and Orders, Vol. 5, p. 90. 

§ Substituted for “Gazette of India” by A. O., 1937. 

5. Procedure where cotton arrives at notified station. — (1) Where any cotton, 
the import of which *[by rail] into any protected area has been prohibited, has 
been consigned to and arrives at a notified station in any such protected area, the 
station master or other railway servant responsible for the receipt and delivery to 
the consignee of goods or parcels, as the case may be, at that station shall, unless 
both the notified station and the railway station from which the cotton has been 
consigned are situated in the same protected area, refuse to deliver the cotton until 
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he is satisfied that the consignee holds a licence for the import of the cotton ®[by 
rail] into the protected area in which such notified station is situated; and, if he 
is not so satisfied, or if within fourteen days the consignee or some person acting 
on his behalf does not appear in order to take delivery, shall return the cotton to 
the railway station from which it was consigned, together with an intimation that 
delivery of the cotton has been refused or has not been taken, as the case may be. 

(2) Any station master or other railway servant receiving any cotton returned 
under sub-section (1), or returned with a like intimation from a railway station 
specified in a notification under sub-section (3) of Section 4, shall cause to be 
served on the consignor in any manner authorised by Seetion 141 of the Indian 
Railways Act, 1890, a notice stating that the cotton has been so returned and re- 
quiring the consignor to pay any rate, terminal or other charges due in respect of 
the caiTiage of the cotton to and from the railway station to which it was con- 
signed, and such charges shall be deemed to be due from the consignor for all 
the purposes of Section 55 of that Act. 

[**] Inseiiecl by the Cotton Transport (Amendment) Act, 1925 (34 t)f 1925), S. 5. 

OBJECTS AND REASONS 

“We are of opinion that fourteen days is a sufficient period to allow for the removal 
hy iht consignee from the station of destination of cotton which is covered by a 
licence."— J. C. R. 

0. Penalties. — Any person who, in contravention of the provisions of this Act 
or of “notification or rule made hereunder, knowingly takes delivery of any 
cotton from a notified station or imports, or attempts to import, any cotton into a 
protected area, and any station master or other railway servant who, in contra- 
venticm of the provisions of sub-section (1) of Section 5, without reasonable excuse, 
the burden of proving which shall lie upon him, delivers any cotton to a con- 
signee or other person, shall be liable to a fine not exceeding one thousand rupees, 
and upon any subsequent conviction to imprisonment which may extend to three 
months, or to fine wliich may extend to five thousand rupees, or to both. 

[®] Fur such nolificatinns, see General Statutory Rules and Orders, Vol. V, p. 90. 

OBJECTS AND REASONS 

"W’e have made it clear that an innocent contravention of the Act is not tu bt 
punishable. 

^Ve have fuither considered with care the proposal supported by the Local Govern- 
ment of Bombas’ and others that the Bill should provide for the confiscation of cotton in • 
n'spect of whicli an offence under this clause has been committed, and we have by a 

majority decided not to make any alteration in this respect. We think that the 

difficulties wliich would arise in connection with the seizure and identification of cotton 
after its arrival at a press or other place of destination would result in any such provi- 
sion proving ineffectual, unless powers are given to the police and other officials which 
we are disinclined to provide until experience shows that they are necessary.” — J. C. R. 

Note. — The expression “knowingly takes delivery" shows that innocent contravention 
t)f the Act is not punishable. 

7, Power to make rules. — (1) The ®[State Government] may, by notification 
in the f [Official Gazette], make rules to provide for any of the following matters, 
namely: — 

(a) the prevention of the import into a protected area by road, river or 
sea, save under and in accordance with the conditions of a licence, of 
cotton the import of which into that area has been prohibited 
J [wholly or partly] by a notification under Section 3; 

%i(b} the terms and c<»ditions to be contained in licences, the authorities 
by which they may be granted and the fees which may be levied in 
respect thereof; and] 

(c) the manner in 'which licence and certified copies thereof shall be dealt 
with on and after the delivery of the cotton to which they relate. 
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(2) Any such rules may provide that any contrav'ention thereof or of the con- 
ditions of any licence, not otherwise made punishable by this Act, shall be punish- 
able with fine which ma>’ extend to five hundred rupees. 

[®] Substituted for the words "Provincial Government" by A. L. O., 1950. 

[1] Substituted for “local official Gazette" by A. O., 1937. 

[t] Inserted h>’ the Cotton Transport (Amendment) Act, 1925 (34 of 1925), S. 6. 

[§] Substituted for original clause by the Cotton Transport (Amendment) Act, 1960 

(22 of 1960), S. 3 (23-8-1960). 


STATE AMENDMENT 

Tamil Nadu: 

In sub-section (2) of Section 7, for the words "five hundred rupees”, substitute the 
vNoixls “ten thousand rupees”. — T. N. Act 15 of 1948, S. 2 (6-8-1948). 

8. Previous approval of “[State] Legislature to issue of notifications and 
rules. — No notification under Section 3 or rule under Section 7 shall be issued by 
the tlState Government] t[“ “ “] unless it has been laid in draft before §[the 
Legi.slative Assembly of the [State],] and has been approved by a Resolution 
•J[of that Assembly] either with or without modification or addition, but upon such 
approval being given the notification or rule, as the case may be, may be issued 
in the form in which it has been .so approved: 

“^[Provided that if the tt[State Legislature] has two f^Houses], the 
notification must lie laid in draft before, and be approved by Resolutions of, both 
[^[Houses] either without modifications or additions, or with modifications or addi- 
tions, approved by both t'^fHouses].] 

[“] Snbstitutetl for “Provincial'' by A. L. O., 1950. 

[t] .Sulistituted for “Provincial Government by A. L. O., 19o0. 

[t] The wordN “of any Part A Slate” were omitted by 3 A. L. O., 1956. 

[§] Substituted for “the Legislative Council of the Province” by A. O., 1937. 

[“t] Substituted for “I'rovince” by A. L. O., 1950. 

[*t] Substituted for "««f the Legislative Council” by A. O., 1937. 

[*§] Proviso inserted by A. O., 1937. 

[tt] Substituted for “Provincial Legislature” by A. L. O., 1950. 

[f§] Substituted for “Chanihcrs'' by A. L. O., 1950. 

Note. This provision make.s it obligatory on the State Government to obtain previous 

approval of the State Legislature to the notification under Sectitm 3, prohibiting 
import of cotton into protected area. 

9. PrcrtecHon for acts done under Act. — No suit or other legal proceeding 
shall be instituted against any person in respect of anything which is in good 
faith done or intended to be done poder this Act. 


fTHE] COUNTESS OF DUFFERIN’S FUND ACT, 1937 

(ACT LXin OF 1957) 

[The text of the Act printed here is as on 1-4-1970.] 

STATEMENT OF OBJECTS AND REASONS 

“The National A.ssociation for Supplying Medical Aid by Women to the Women 
of India was established in 1885 with the object of imparting medical education to women 
rend<*rlnK medical relief, and supplying nur.s(‘.s and midwives for hospitals and private 
work. In 1888, the A.sstjciation was registered as a Society under the Societies Regis- 
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tration Act, 1860 (21 of 1860). The fund which was raised by public subscriptions both 
in India and the United Kingdom, was known as “The Countess of Dufferin’s Fund" and 
was managed by the Association. After partition it became necessary to wind up the 
Association. The Association passed a resolution to this effect on the 19th April 1948. 
This Bill seeks to provide for the transfer of the assets and liabilities of the Association 
to the Central Government. It also seeks to provide for the validation of all* action 
taken since the 19th April 1948." — Gaz. of Ind., Extra., 6-12-1957, Ft. Il-Sec. 2, p, 932. 

[THE] COUNTESS OF DUFFERIN’S FUND ACT, 1957 

(ACT LXin OF 1957)* 

[27th December, 1957.] 

An Act to provide for the transfer of the Fund known as the Countess 

of Dufferin’s Fund to the Central Government. 

Be it enacted by Parliament in the Eighth Year of the Republic of India as 
follows: — 

[®] For Statement of Objects and Reasons, see Gaz. of Ind., Extra., 6-12-1957, Ft. II, 
Sec. 2, p. 932. 

1. Short title.— This Act may be called THE COUNTESS OF DUFFERIN’S 
FUND ACT, 1957. 

2. Definitions. — In this Act, unless the context otherwise requires, — 

(a) “Association" means the National Association for Supplying Medical 

Aid by Women to the Women of India, being a society registered 
under the Societies Registration Act, 1860; 

(b) “Fund" means all property, movable or immovable, of or belonging to ti 

Association. 

3. Dissolution of Association and transfer of Fund. — On the commencement 
of this Act — 

(a) the Association shall stand dissolved; 

(b) the Fund shall vest in the Central Government; and 

(c) all the debts and liabilities of the Association shall be transferred to 

the Central Government and shall thereafter be discharged and satisfied 
by it out of the Fund. 

4. Validation of certain acts done before the commencement of this Act. — Not- 
withstanding an>^hing contained in any law for the time being in force, all acts 
and things done, before the commencement of this Act, by any person acting or 
purporting to act in pursuance of the Resolutions passed at the extraordinary 
general meeting of the Association held on the 19th day of April 1948, shall be 
valid and shall be deemed always to have been valid and no suit or other pro- 
ceeding shall be instituted, maintained or continued against any person whatever 
on the ground that any such act or thing was not done in accordance with law. 

Note. — After partition of India, it became necessary to wind up the Association and 
in pursuance of this the Association passed a resolution on the 19th April, 1948. 
This section provides for validation of acts done after the resolution and before 
the commencement of this Act, in pursuance of that resolution. 
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[The text ot t!»e Act printed here is as en 1-4-1970.] 
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and consequential relief; 

(d) for an injunction; 

(e) for easements; 

(f) for accounts; 

(v) for possession of land, houses 
and gardens; 

Proviso as to Bombay Presi- 
dency; 

for houses and gardens; 

(vl) to enforce a right of pre- 
emption; 


(vii) for interest of assignee of 
land-revenue; 

(viii) to set aside an attachment; 

(ix) to redeem; 

to foreclose; 

(x) for specific performance; 

(xi) between landlord and ten- 
ant. 

8. Fee on memorandum of appeal 

against order relating to com- 
pensation. 

9. Power to ascertain net profits or 

market-value. 

10. Procedure where net profits or 

market-value wrongly estimated. 

11. Procedure in suits for mesne pro- 

fits or account when amount de- 
creed exceeds amount claimed. 

12. Decision of questions as to valua- 

tion. 

13. Refund of fee paid on memoran- 

dum of appeal. 

14. Refund of fee on application tor 

review of judgment. 

15. Refund where Court reverses or 

modifies its former decision on 
ground of mistake. 

16. [Repealed.] 

17. Multifarious suits. 

18. Written examinations of com- 

plainants. 

19. Exemption of certain documents. 


CHAPTER III-A 

PROBATES, LETTERS OF ADMINIS- 
TRATION AND CERTIFICATES 
OF ADMINISTRATION 

19.A. Relief where too high a court- 
fee has been paid. 

19-B. Relief where debts due from a 
deceased person have been paid 
out of his estate. 

19-C. Relief in case of several grants. 

19.D. Probates declared valid as to 
trust-property though not cover- 
ed by court-fee. 

19-E. Provision for case where too 
low a court-fee has been paid on 
probates, etc. 

19.F. Administrator to give proper 
security before letters stamped 
under Section i9-E. 

19-G. Executors, etc. not paying full 
Court-fee on probates, etc., with- 
in six months after discovery of 
underpayment. 
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SECTIONS 

19-H. Notice of applications for pro- 
bate or letters of administration 
to be given to Revenue-authori- 
ties. and procedure thereon. 

19-1. Payment of court-fees in res- 
pect of probates and letters of ad- 
ministration. 

19-J. Recovery of penalties, etc. 

19-K. Sections 6 and 28 not to apply 
to probates or letters of adminis- 
tration. 


CHAPTER IV 

PROCESS FEES 

20. Rules as to cost of processes. 

Confirmation and publication of 
rules. 

21. Tables of process-fees. 

22. Number of peons in District and 

subordinate Courts. 

Number of peons in Mufassal 

Small Cause Courts. 

23. Number of peons in Revenue 

Courts. 

24. [Repealed.) 


CHAPTER V 

OF THE MODE OF LEVYING FEES 

25. Collection of fees by stamps. 

26. Stamps to be impressed or adhesive. 

27. Rules for supply, number, renewal 

and keeping accounts of stamps. 

28. Stamping documents inadvertently 

received. 

29. Amended document. 

30. Cancellation of stamp. 


CHAPTER VI 

MISCELLANEOUS 

31. [Repeal.] 

32. [Repealed.] 

33. Admission in criminal cases of 

documents for which proper fee 
has not been paid. 

34. Sale of stamps. 

35. Power to reduce or remit fees. 

36. Saving of fees to certain ofTicers 

of High Courts. 

SCHEDULE I 
Ad Valorem Fees. 

Table of Rates of Ad Valorem Fees 
Leviable on the Institution of Suits. 

SCHEDULE II 
Fixed Fees, 

SCHEDULE III 
Form of Valuation. 

ANNEXURE A. — Valuation of the 
Movable and Immovable Property 
of Deceased. 

ANNEXURE B. — Schedule of Debts 
etc. 

APPENDIX I. — The Bihar Entertain- 
ments Duty, Court-fees and Stamp 
(Surcharge Amendment) Act, 1948. 
The Orissa Court-fees (Surcharge) 
Amendment Act, 1947. 

APPENDIX II. — The Andhra Pradesh 
Court-fees and Suits Valuation Act 
1956. 

The Bombay Court-fees Act 1959. 

The Himachal Pradesh Court-fees Act 
1968. 

The Jammu and Kashmir Court-fees 
Act 1977 Sint. 

The Kerala Court-fees and Suits 
Valuation Act 1959. 

The Mysore Court-fees and Suits 
Valuation Act 1958. 

The Rajasthan Court-fees and Suits 
Valuation Act 1961. 

The Tamil Nadu Court-fees and Suits 
Valuation Act 1955. 


STATEMENT OF OBJECTS AND REASONS 


“The rates of Stamp fees leviable In 
f?ourt and ollices established beyond 
the local limits of the ordinary original 
civil jurisdiction of the High Courts of 
Judicature at Fort William, Madras and 
Bombay, and in proceedings on the ap- 
pellate side of such High Courts, were, 
as fixed by Act XXVI of 1867, to a 
great extent tentative. 

The experience gained of their work- 
ing during the two years in which they 
have been in force, seems to be conclu- 
sive as to their repressive elTect on the 
general litigation of the country. 

It is. therefore, thought exi>edient tn 
make a general reduction in the rates 


now chargeable on the institution of 
civil suits, and to revert to the princi- 
ple of maximum fee which obtained 
under the former law. 

It is proposed also to reduce the 
valuation fixed by the existing law for 
the computation of the fee leviable on 
suits relating to land under temporary 
settlement or land exempt from the 
payment of revenue to the Government 
which is believed to be, at least rela- 
tively, excessive, as compared with the 
valuation of permanently settled land: 
and to provide for the valuation of 
suits relating to mere parcels of land, 
which, though forming part of estates 
under settlement, bear no specific allot- 
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ment of any portion of the assessment 
of Government revenue on such estates, 
at the estimated selling price of such 
land, as was the rule in those cases 
under Act X of 1862. 

The want of some fixed valuation ap- 
plicable to certain classes of suits, as 
for example, suits instituted between 
landlord and tenant to recover a right of 
occupancy or enforce ejectment, or 
suits for maintenance or for an an- 
nuity. the subject-matter of which, 
though not absolutely indeterminable, 
is certainly not susceptible of ready de- 
termination. has given rise to much un 
certainty and variety in the procedure 
adopted by the several Courts in such 
cases; and the amendment of the exist 
ing law in this respect is felt to be 
urgently called for. 

In deference to the .strong objeclions 
entertained by the local authorities in 
certain Provinces to the retention of 
the fee imposed on the presentation of 
certain petitions in the Criminal Courts- 
it is proposed to reduce the amount of 
such fee from one rupee to eight annas. 

The uniform exaction of a fee <if 
eight annas in the case of all peti- 
tions addressed to a Revenue OlTicer or 
a Magistrate, works harshly in its ap 
Dlication to such communications when 
presented by persons having dealings or 
transactions with the Government in 
relation to such transactions. Equit- 
able considerations require that peti 
lions of this kind should be excepted 
from the operation of the general rule, 
and the Bill makes suitable provision 
for such cases. 

The ad valorem fee now chargeable 
on summary suits instituted under Act 
XVI of 1838 and the Bombay Act (5 of 
is represented as working un.satis- 
factorily. and the substitution of a fix- 
ed rate is recommended. 

It is to be observed that an award in 
such cases is liable to be set aside by 
a judgment passed in regard to the 
sarne matter in a regular suit: hence, 
it appears more equitable to treat these 
.summary suits as miscellaneous ap- 
plications and to subject them to a .simi 
lar fixed institution fee. 

A.s the bill prf)vides for a consider 
able reduction of the fees heretofore 
chargeable on civil suits of small 
amount, it seem.s unnecessary t(» main 
tain the present distinction between 
the Courts of Cantonment Joint Magis- 
trates and other Civil Courts in respect 
of the amount of fee leviable on the 
institution of such suits. 

It is proposed also to exempt suits 
instituted in a Military Court of Re- 
Quests from the payment of any lee. 
The constitution of such Courts is 
peculiar: they form no part of the re- 
gular machinery employed in the gene- 
ral administration of justice, the pre 


.sent measure therefore is inapplicable 
to them. Moreover, the suitor in such 
Courts is placed at this disadvantage 
as compared with suitors in the ordi 
nary Civil Courts that. although he 
may gain his case, he is unable to re- 
cover the costs which he has incurred 
in prosecuting his claim: hence the in- 
cidence of the taxation imposed by the 
levy of an institution fee in such cases 
IS inequitable. 

Suits f<n* the restitution of wiv'cs. 
which are of commoti occurrence in the 
Huniab. are held to be somewhat ex- 
cessively tu.xeci under the present law. 
which prescribes (hat in suits the 
money value of the subject matter <»f 
which cannot be estimated, a fixed fee 
of Rs. 10 shall be levied: the Dill sub 
stitute.s for that rate in such ca.scs a 
special fee of Rs. .6. 

'I'he clause in Act XXVI of 1867. ex 
enipting Ad\'ocates of a High Court 
from the obligatu'n of presenting to any 
Court a written authority em- 
powering them to act in any case t>end- 
ing in such Court, is excluded from 
the Bill. Such a provision appears to 
be beyond the scope of an enactment 
for regulating the levy of Court- fees. 
It is moreover, open to the objection 
that it conflicts with Section 18 of the 
Civil Procedure Code, and consequent 
ly creates some doubt a.s to the inten 
tion of the Legislature. 

As some measures of compen-sation 
for the loss of revenue which is expect- 
ed to result from the general reduction 
of lees, it is proposd to discontinue the 
refund of any portion of the amount 
levied on the first in.slitution of suits, 
and also to raise the fees heretofore 
chargeable on probates and letters of 
administration granted under the 
Indian Succession .\ct. and on certifi- 
cates issued under Act XXVII of 1860. 
to the ad valorem rates leviable und-.r 
the English law in like cases. 

The abolition of refunds is justified 
by the consideration that for all prai- 
tical purposes in the majority of cases, 
the plaintir. whose suit has not gone 
beyond the stage at which under the 
present law he is entiteld to recover a 
moiety of the institution fee. has gain 
ed as much through the Court's agency 
as the suitor whose ca.se has proceeded 
to a decision, and that, therefore, on 
the principle on which all Court-fees 
are adjusted, the ft>rmer should contri- 
bute in equal proportion with the 
latter to the maintenance of the Courts 
from whose action both derive an 
equal benefit. 

In lieu of the existing rates of pro 
cess-fees, which vary according to the 
distance of the Court by which the pro- 
cesses are issued from the place where 
they are to be served or executed, it is 
proposed to levy, by means <jf stamps. 
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Year Number of Act 


Punjab 

1918 Act VI 

1919 ActXV?ir _ 

1920 Act XXXVIII 
1922 ActXfX 

Assam 
Act II 

Assam 
Act IV 

Bengal 
net IV 

Bengal 
Act VI 

Bibar ami 
Orissa 
Act II 

Bombay 
Act I — 

Madras 

Act V •• 


Punjab 
Act VII 

U. P. 

Act XII 
1923 Act XI 

Act XVIII . 

Bombay 
1926 Act III 

Punjab 
Act I 

Punjab 
Act VI . 

1930 Act XXXI 

Bombay 

1931 Act I 

Assam 

1932 Act III 

Bombay 
Act II 

U. P. 
Act III 

U. P. 

1933 Act III 

U. P. 

1934 ActX 

Bengal 

1935 Act VII 


Short title of Act 


Particulars 


Punjab Courts Act, 1918 
Repealing a>ul Amending Act, 1919 
Devolution Act, 1920 
Court-fees (Amendment) Act, 1922. 

Assam Court-fees (Amendment) 
Act, 1922. 

Assam Court-fees (.Amendment 
No. II) Act. 1922. 

Bengal Court-fecs (Amendment) 
Act, 1922. 

Bengal Court-fees (Amendment 
No. II) Act. 1922. 


Bihar and Orissa Court-fees 
(Amendment) Act, 1922. 

Court-fees (Bomlwy Amendment) 
Act, 1922. 

Madras Court-fees (Amendment) 
Act. 1922. 

Court-fecs (Punjab Amendment) 

Act. 1922. 

U. P. Board of*Revcnuc Act, 1^22. 
Repealing and Amending Act, 192,ij 
Code of Criminal Procedure 
(Amendment) Act 1923. 

Court-fees (Bombay .Amendment) 

Act, 1926. 

Punjab C^ourt-fees (Amendment) 
Act. 1926. 

Punjab Court-fcc'' (Second 
Amendment) Act, 1926. 
Ajmer-Merwara Court-fees (Amend- 
ment) Act, 1930. 

Court-fees (Bombay Amendment) 

Act, 1931. 

Assam Court-fees (Amendment) 

Act, 1932. 

„ 1 Bombay Finance Act, 1932 

U. P. Court-fecs (Amendment) 
Act, 1932. 

U P. Court-fees (Amendment) 
Act, 1933 

U P. Court-fees (Amendment) 
Act. 1934. 

Court-fees (Bengal Amendment) Act, 


Repealed by Act I of 193H. 

Do. 

Do. 

Came into force on 3-5-1922. 


Came into force on 29-3-1922. 


Came into force on 26-/ -1922. 


Repealed in Orissa by Ori. Act 
U of 1967. S. 2 

Spent. 

Ciinie into force on 30-3-1922 
and 17-4-1922. IJepejiled I" 
Orissa by Ori. Act 1 1 of 196 / , 
S. 2* 

Came into force on 23- 1 1- 1922 


Repealed by Act I of 19^>8 

Do. 


Spent. 


Came into force oi; 25-7- 19^50 


Spent. 


Came into force on 30-3-1932 
Spent 


Came into force on 2-5-1935. 
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Year 

Number of Act 

Short title of Act ^ 

Particulars 


Bengal 1 

Act XI .. ' 

■ Court-fees (Bengal Second Amend- 

Repealed in Part by Bengal 


C7 P. ^ Berar 
Act XVI 

ment) Act, 1935. 

Court-fees C. P. and Berar (Amend- 

Act VI of 1938. 

1 Came into force on 21-5-1935. 

1936 

Assam 

Act Xl\' 

ment) Act, 1935. 

Assam Court-fees (Amendment) Act, 

Repealed in Orissa by Ori. Act 
11 of 1767. 

Came into force on 1-1-1937. 


Bengal 

Act I 

U. P. 

Act II 

1936. 

Court-fees (Bengal) Third (Amend- 
ment) Act, 1935. 

U. P. Court-fees (Amendment) Act. 

Came into force on 2-4-1936. 

1937 

A. (). 

^ ♦ 

1936. 

j Government of India (Adaptation of 

193S| 

C. P. A- Berar 
Act IX 

1 Indiaji Laws) Order 

i 

C. P. and Berar Court-fees (Amend- 

Came into force on 17-4-1938, 


Siiul 

Act [ 

1 ment) Act, 1938. 

1 Bomljay Finance (Sind Amendment) 

Came into force on 31-3-1938. 

1 

U. P. 

1 Act XIX 

, Act. 1938. 

U. P. Court-fees (Amendment) Act, 

1 

Came into force on 9-1-1939. 

1939 

Bihar 

Act xvri 

1938 

Bihar Court-fees (Amendment) Act, 



Orissa 

Act V 

1939 

Qime into force on 3 1- 10- 1939. 


1940 


1941 


1942 


1943 


Punjrth 
Act IV 

Sind 
Act X 

C. P. Hciar 
Act XVI 

Bengal 
Act III 

C. P. fc Berar 

Act rx 

U. P. 

Act IX 

N.W.F.P. 
Act VIII 


• • • 


Punjab 
Act I 

U. P. 
Act XIV 

Bihar 
Act IX 

Bombay 
Act XV 

U. P. 
Act HI 


Court-fees Punjab (Amendment) 
Act, 19:39 

Court-fees (Sind Amendment) Act, 
1939 

C. P. and Berar Court-fees (Amend- 
ment) Act, 1940 

Bi'iigal l.ocal Self-Government 
(Amendment) Act 1941 

C. P. and Berar Court-fees (Amend- 
ment) Act, 1941 




Ca^e into force on 18-5-1939. 
Ca;ne into force on 6-12-1940. 


Came into force on 15-5-1941 


Came into force on 9-5-1941. 


Court-fees (U. P. Amendment) Act, Came into force on 19-0-1941. 
1941 

C^ourt-fees (N.\V.F.P. Amendment) i Came into force on 27-11-1942. 
Act, 1942 _ 


Court-fees (Punjab Amendment ) Act, 
1942 

Court-fees (U. P. Amendment) Act, 

1942 

Bihar CJourt-fees (War Surcharge 
Amendment) Act, 1943 

Bombay Increase of Court-fees Act, 

1943 

I 

; Court-fees (U. P. Amendment) Act, 
1943 


Came into force on 16-7-1942. 


Came into force on 11-11-194:3, 

Came into force on 29- 12- 1943 

■ I 

Came into force on 1-9-1943. 
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Year 


Number of Act 


Short title of Ael 


Particulars 


U. P. 

Act VIII 


U. P. 

1944^ Act V 

Madras 
1945! Act XVII 


Orissa 
Act IV 


• • • 


1946 


1947 


• • • 


1948 


C. P. fc Berar 
Act III 

Assam 

Act XVIII . 

Bombay 
Act XXIV 

C. P. 6c Berar 
Act III 


N. \V. F. P 
Act I 
Orissa 

Act XX 


Court-foes (U. P. Sccond-Ameud- 
meiit) Act, 194A 

Court-fees (U. P. Aineiulmont) Act, 
1944 

Court-foes (Mailras Ainondinent) 

Act, 1945. 

Orissa Court-foes (Surcharge 
Amendment) Act, 1945 

C. P. and Berar Finance (Annual) 
Act. 1946 

Assam Court-fees (Amendment) 
Act, 1947 

Court-fees (Bombay Amendment) 
Act, 1946 

C. P. and Berar Finance (Annual) 
Act, 1947 




194£ 


1950 


Bihar 
Act XXV 


Boinbav 
Act xiri ■ 

C. P. 6c Berar 
Actvir 

C. P. 6< Berar 
Act LX 

U. P. 

Act XIV 

Bomlxiy 
Act XXXIV ... 

East Punjab 
Act XXVI .- 


Assam 
Act VIII 

M. P. 

Act IV 

M. P. 

XXXVIII 


Cx)urt-fecs (N.W.F.P. Amendment) 
Act. 1946. 

Orissa Court-fees ^(Surcharge 
Amendment) Act, 1947 

Indian* Independence (Adaptation 
of Central Acts and Ordinances) 
Order, 1948 

Bihar Entertainments Duty. Court- 
fees and Stamp (Surcharge Amend- 
ment) Act, 1948 

Bombay Increase of Court-fees (Be- 
I>eal and Re-enactment) Act, 1948. 

C. P. and Berar Court-fees (Amend- 
ment) Act, 1948 

C. P. and Berar Court-fees (Second 
Amendment) Act, 1948 

U. P. Court-fees (Amendment) Act, 
1948 

Court-fees (Bombay Amendment) 
Act. 1949 

Court-fees (East Punjab Amend- 
ment) Act, 1949 

Adaptation of Laws Order, 1950 

Assam Court-fees (Amendment) Act, 
19S0 


Madhya Pradesh Court-fees (Amend- 
ment) Act, 1950 

Madhya Pradesh Court-fees (Second 
Amendment) Act, 1950 


C^ame inlo force on 1-8. 1043. 


Came into force on 7-10-1944. 


C'ame inlo force on 1-?X-194.5. 


Came into force on 7-9-1945. 


Came into force oji 27-3-1946 
and 1.4.1946. 

Came into force on 17-12-1947. 


Came inlo force on 14-5-1947. 

Ss. 2. 3 and 4 repealed by 
C. P. and Berar Act VII of 
1948. 

Came into force on 17-1-1947. 
Came into force on 12-7-1947. 


Gmie into force on 23-3-1948. 


('amc into force on 1-4-1948. 


Came into force on 24-3-1948. 

Came inlo force on 31-3-1948. 

[Came into force on 15-10-1948. 

Came into force on 1-4-1948. 

ICaine into force on 14-10-1949. 

Came into force on 1-4-1950. 
Came into force on 26_1-1950, 


Came into force on 1-4-1950. 


Came into force on 24-3-1950. 


C^me inlo force on 17-11-1950. 
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Year. 


1951 


i95!i 


1953 


1954 


1955 


1956 


• « • 


Number of Act. 


Raj. 

Ordinance IX. 

U. P. 

Act IX 

M. P. 

Act xni 

M. P. 

Act XXII 

Orissa 

Act XXVH .. 

H. P. 

Act IV 

U. P. 

Act XXV 


Act XLIV 

Bihar 
Act IX 
M. P. 
Act IX 

Punjab 

Act xxxr 

Assam 

Act xxvir 

Bombay 
Act XII 

Bomiwy 
Act LVIII 
H. P. 
Act II 

Punjab 
Act XXXV 

Assam 
Act XXII 

Madras 
Act XIV 

Madras 
Act XXXVI 

Pepsu 
Act XXIV 


• • « 




Short title of Act 


Particulars 


C 


Rajasthan Court-fees Act (Adapta- 
tion) Ordinance, 1950 

Uttar Pradesh Court-fees (Remission) 
Act, 1950 

Madhya Pradesh Court-fees (Amend- 
ment) Act, 1951 


Came into force on 1-3-1950. 
Rep. by Baj Act 23 of 1961. 

Came into force on 10-3-1950. 


Came into force on 6-4-1951 


Court-fees (Madhya Pradesh Amend- | Came into force on 21-9-1951. 
ment) No. 2 Act, 1951 


Orissa Court-fees (Surcharge Amend- 
ment) (Amendment) Act, 1951. 

Court-fees (Himachal Pradesh 
Amendment) Act, 1952 

Uttar Pradesh Court-fees Amend- 
ment Act, 1952 

Manipur Court-fees (Amendment) 
and Validation Act, 1953 

Bihar Finance Act, 1953 

Court-fees (Madhya Pradesh Amend- 
ment) Act, 1953 




Court-fee.s (Punjab Amendment) 
Act, 1953 

Assam Court-fees (Amendment) Act, 
1954 




Court-fees (Bombay Amendment) 
Act, 1954 

Bomliay Amending Act, 1954 

Court-fees (Himachal Pradesh 
Amendment) Act, 1953 

Court-fees (Punjab Amendment) 
Act, 1954 


■ • • 


Assam Court-fees (Amending) Act, 
1955 _ 

Madras Court-fees and Suits Valua- 
tion Act, 1955 


• •• 


Madras Repealing and Amending 
Act, 1955 

Pepsu Court-fees (Amendment) Act, 

1955 

Adaptation of Laws (No. 2) Order, 
1950 ^ 

Adaptation of Laws (No. 3) Order, 

1956 ^ 
Bombay Adaptation of Laws (State 

and Concurrent Subjects) Order, 
1956. 

Kerala Adaptation of Laws Order, 
1956. 


Came into force on 23-8-1951* 

Came into force on 1-1-1953. 

Came into force on 1-11-1952. 
Came into force on 23-12-1953, 




Came into force on 1-4-1953. 
Came into force on 15-4-1953. 


Came into force on 13-5-1953, 
Came into force on 8-9-1954. 

A‘ 

Came into force on 1-4- J 


i 

upr 


, I > 


i 




Came into force on 27-2-1954. 


Came into forceon 28-12-1955. 

) 

'1/ 

Came into force on 19-5-1955. 
Repeals the Central Act. 

I- 


Came into force on 1-1- 1956* 
Came into force on 1-5-1956. 
Came into force on 1-6-1956. 
Came into force on 1-11-1956, 

Came into force on 1-11-1956, 


« • • 
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Yenr Number of Act 


Act LXVIII .. 

Aridhru 
Act VII 

Punjab 
Act XIV 

1957 Rcgn. II 


M. P. 

Act XVIII - 
Orissa 

Act xin 

Punjab 
Act V 

Punjab 
Act XIX 

U. P. 

Act XXVIII . 
Assam 

1958 Act III 

Assam 
Act XIX 

Bihar 
Act VII 

M. P. 

Act XV 

Orissa 

Act xvr 

Orissa 

Act XVII 


Punjab 
Act XIV 

Bajastban 

Act XI 

V. P. 

Act XX 

U. P. 

Act XLIV 

Bombay 

1959 Act XXXVI .. 

U. P. 

Act X 

W. D. 

Act XXIII 

1960 Assam 

Act xrr 


Short title ol Act 


Particulars 


Union Territories (Laws) Amend- 
ment Act, 1956 

Andhra Court-foes and Suits Valua- 
tion Act, 1956. 

Court-f(es (Punjab Amendment) 

Act. 1956. 

Court-fees (Andaman and Nicobar 
Islands Amendment) Regulation, 

1957. 

M. P. Taxation I^aws (Amendment) 
Act, 1957. 

Court-fees (Orissa Amendment) 

Act, 1957. 




Punjab Laws (Extension No. 1) Act, 
1957. 

Court- fees (Punjab Amendment) 
Act. 1957. 

U. P. Court-fees (Amendment) Act, 

1957. 

Assam Court-fees (Amendment) 
Act, 1958. 

Assam Court-fees (Second Amend- 
ment) Act, 19.58, 

Court-fees (Bihar Amendment) Act, 

1958. 

Court-fees (M. P. Amendment) Act, 
1958. 

Court-fees (Orissa Amendment) Act, 
1958. 

Orissa Court-fees (Surcharge Am- 
endment) (Amendment) Act, 
1958. 

Court-fees (Punjab Amendment) 
Act. 1958. 

Rajasthan Court-fee and Stamp 
Duty Laws (Extension) Act, 1958. 

U- Court-fees (Amendment) Act, 

1958. 

U. P. Court-fees (Second Amend- 
ment) Act, 1958. 

Bombay Court-fees Act, 1959. 

• • • 

Court-fees (Uttar Pradesh Amend- 
ment) Act, 1959. 

Court-fees (W, B. Amendment) Act 

1959. 

Assam Court-fees (Amendment) Act, 
1900 


Came into force on 1-11-1956, 

Came into force on 1-5-19.56, 
Repeals the Central Act. 

Came iiito force on 1-8-19.57. 

Came into force on 24-7-19.57. 
Came into force on .5-4-19.57. 
Came into force on 13-7-1957. 

Came into force oji 1-4-1958, 
Came into force on 18-6- 1958. 
Came into force on 1-4-1958. 
Came into force on 3-7-1958, 

Came into force on 2.5-4-1958. 
Came into force on 1-4-1958, 

Came into force on 1-4- 1959. 

Came into force on 1-8-1959, 
Repeals the Central Act. 

Came into force on 21«12-1959. 
Came into force on 1-4-1960. 
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Short title of Act 


Particulars 


icjai 


I9fil 




1967 


1968 


Punjab 
Act XX 
Act XXXIII 

U. P. 
Act IV 
Assam 
Act VIII 
U. P. 
Act XIV 
\V. W. 
Act XVHI 
M. P. 
Act III 
Goa 
Act V’ 

M. P. 
Act XII 
Central 
Act XXVIII 
Orissa 
Act XI 
Central 
Act XXVI 
President 
Act VII 


« » • 


• • • 


Court-fees (Punjab Amendment! Act, 
1960 

Union Territories (Stamp and Court- 
fees Laws) Act, 1961, 

Ciourt-fees (U. P. Sanshodhan) 
Adhiniyam, 1961 
Assam Court-fees (Amendment) 
Act, 1963 

U. P. Taxation Laws (Amendment) 
Act. 1963 

Court-fees (W. B. Amendment) 
Act, 1903 

Court-fees (M, P. Amendment) Act, 
1964 

C^urt-fees (Goa, Daman and Diu 
Amendment) Act, 1966 
Court-fees (M. P. Amendment) Act, 
1968 

Court-fees (Delhi Amendment) Act, 
1967 

Court-fees (Orissa Amendment) Act, 

1967 

Pondicherry (Extension of Laws) 
Act. 1968 

Court-fees (W. B. Amendment) Act, 

1968 


Came into force on 13-5-1960. 


Came into force on 17-3-1961. 
Came into force on 1-4-1963. 
Came into force on 25-5-1903. 
Came into force on 3-5-1903, 
Came into force on 1-4-1964. 
Came into force on 15-6-1966. 
Came into force on 1-4-1908. 
Came into force on 16-12-1907. 
Came into force on 20-7-1967, 


Came into force oi^ 20-3-1968. 


COGNATE ACTS AND PROVISIONS 

(1) A. P. Court-fees and Suits Valuation Act, 7 of 1950. 

(2) Bombay Court-fees Act, 36 of 1959. 

(3) II, P. Court-fees Act, 8 of 1908. 

(4) J. and K, Court-fees Act, 7 of 1977 Svt. 

(5) Kerala Court-fees and Suits Valuation Act, 10 of 1900. 

(6) Mysore Court-fees and Suits Valuation Act, 16 of 1958, ^ 

(7) Rajasthan Court-fees and Suits Valuation Act, 23 of 1901. 

18) Tamil Nadu (Madras) Court-fees and Suits Valuation Act, 14 of 1955. 

[THE] COURT-FEES ACT, 1870 
(ACT VU of 1870)* 

[11th March, 1S70.] 

CHAPTER I 

PRELIMINARY 

1. Short title.— This Act may be called THE COURT-FEES ACT, 1870. 

Extent of Act. — It extends to t[the whole of India except tiyae territories 
which immediately before the 1st November, 1956 were comprised in Part B 

States];]. I ^ 

Commencement of Act. — And it shall come into force on the first day of 

April. 1870. 

[®] For Statement of Objects and Reasons, see Gazette of In4ia, 1869, Pt V, p. 57; 
for proceedings in Council, see ibid, Supplement, pp. 1170 and 1452; ibid, 1870, 
Supplement, pp. 52, 378 and 421. 


SECTION 1 — SYNCyPSIS 

1. Validity of local amendments. 

2 . Rules by High Court. 

3. Scope and object of the Act. 

4. Defects of drafting in the Act. 

5. Interpretation of fiscal statutes 

General. 


6. .Interpretation of the Act. 

7. Retrospective effect of provisions as 

to Court-feds, 
a. Escape aad eyasioi). . / 

9. **ComBieneepbDt.** 

1. Validity of loba! amendments. — (1) 

.Amendment by a Provincial Legislature 
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^ The Act has been locally amended in several States. For a list of the amend- 

' ing enactments, see under the heading “Act how afiFected by subsequent legislation”. 

In this Manual the State amendments have been, wherever available, given in their 
hi. appropriate places along with the provisions of the principal Act. Some States 
have, however, repealed the Central Act and enacted in its place their own Acts. 

These are given in Appendix II after the Central Act. 

The Act has been declared inapplicable to proceedings before officers making a 
settlement and in certain other cases under the Santhal Parganas Settlement Regu- 
lation (3 of 1872), S. 8, as amended by the Santhal Parganas Justice and Laws 
Regulation, 1899 (3 of 1899). 

It has also been declared inapplicable to — 

(1) proceedings before Nyaya Panchayats under (i) Andaman and Nicobar Islands 

Gram Panchayats Regulation (4 of 1961) — See S. 117; (ii) Assam Panchayat 
Act (24 of 1959) — See S. 114(2) (1-10-1959); (iii) West Bengal Panchayat 
Act (1 of 1957)— See S. 96(1) (a) (20-1-1959); 

(2) proceedings under M. P. Anuschit Jana Jati Rini Sahayata Adhiniyam (12 

of 1967)— See S. 23. 

(3) Proceedings under Laccadive, Minicoy and Ammdivi Islands Land Revenue 

and Tenancy Regulation (6 of 1965) — See S. 113; and 

The Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 (1-1-1950) and to the Union Terri 
tories of Manipur, Tripura and Vindhya Pradesh by the Union Territories (Laws) 
Act, 1950 (30 of 1950), S. 3 (16-4-1950). Vindhya Pradesh now forms part of the 
State of Madhya Pradesh — See Act 37 of 1956, S. 9 (1) (c)- 

of 1839 against the decision of the Agent 
to the Governor at Vizagapatam and 
the appeal was referred by the Govern- 
ment to the High Court for disposal. 
Court-fee was not chargeable on the ap- 
peal.) 

(5) The Act has nothing to do with 
the question in what Court a proceeding 
should be instituted. AIR 1932 All 413 
(414) (DB). 

(6) No rules framed in Tripura under 
Suits Valuation Act, 1887 or Court-fees 
Act, 1870— Courts of Tripura held guided 
only by provisions of Court-fees Act as 
made applicable to Tripura State. AIR 
1968 Tripura 11. 

4. Defects of drafting in the Act< — 

(1) The Act is notorious for its bad 
drafting. AIR 1937 Mad 48 (48) = ILR 
(1937) Mad 284 (DB) ** AIR 1925 AU 
787 (788) = 47 All 756 (DB) •* AIR 1935 
Pat 392 (394, 396) = 4 Pat 336 (FB) •• 
(1890) 12 All 129 (165, 166) (FR) •• 

AIR 1950 Punj 629 (631, 632) ILR 
(1959) Punj 1770. (It is an artificial sta- 
tute and there is hardly any principle 
involved in its scheme.) 

5. Interpretation of fiscal statutes — * 
General. — (1) When two constructions 
are equally possible, that construction 
which is favourable to the subject must 
be adopted. AIR 1939 All 466 (471) = 
ILR (1039) All 770 (FB) •* AIR 1946 Cal 
524 (525) = ILR (1946) 2 Cal 547 •• 
AIR 1946 Pat 401 (402) = 25 Pat 194 •• 
AIR 1935 Bom 256 (257) = 59 Bom 469 

[Vol. 6.1 3 A. M. 76 


Section 1 — Note 1 (contd.) 

is not ultra vires. AIR 1924 Cal 115 (116) 

= SO Cal 597. 

2. Rules by High Court. — (1) Provi- 
slons like Section 122, Civil P. C.. which 
empower Courts to make rules to regu- 
late procedure, enable them to l®vy 
Court-fees, as the power to regulate 
procedure includes the power to impose 
fees in Courts. AIR 1922 Mad 421 (422) 
= 45 Mad 849 •* AIR 1935 Rang 460 
(463) = 13 Rang 156. 

3. Scope and object of the Act. • (1) 
The Court-fees Act was passed not to 
arm a litigant with a weapon of techni- 
cality against his opponent, to secure 
revenue for the benefit of the State. 
AIR 1918 PC 188 = 43 Bom 507 = 46 
tod App 24 •• AIR 1955 Cal 258 (261) 

(DB). 

ISee also AIR 1955 Mad 382 (384) = 
ILR (1955) Mad 1179 (DB).l 

(2) Court-fee is a Crown debt. AIR 
19M ^d 433 (433) •• AIR 1936 Mad 602 
(603) = 59 Mad 872 ** (1906 ) 33 Cal 

1040 (1045). ^ 

(3) The Government has to pay court- 
fees aa much as any other party. (1902) 
25‘ Mad 407 (467) (DB). 

(4) , Ifc cou#-t-fee- is. payable on an ap- 
DMl.teithe Govexnment which is refer- 
£3 Urn Goveenmentt to the 
Qiur±t fogy diapasa). (18991 22 Mad 162 
(mSl (Where an appeal was, preferr^ 
tc* t&nGoverBmen* under Rule 22 ^ t^ 
Agency Ru1m> framed, under Act XXIV 
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The Act has been extended also to the areas merged in Orissa: see Orissa Act 4 
of 1950, S. 4 and Schedule; to the merged States in Punjab; see Punj'ab Act 5 of 
1950, S. 3 and Sch. II; to the transferred territories in Punjab:: see Punjab Act 5 of 
1957, S. 4 and Sch. II; and to the Districts of Banaras, Rampur and Tehri-Garhwal 
of Uttar Pradesh, from 1-2-1950; see Notifications Nos. 405/XVII, 404/XVII and 
403/XVII published in Uttar Pradesh Gazette Extraordinary dated 29-1-1950. 

The Act has been partially extended to the merged Stales in Madhya Pradesh: 
see M. P. Act 12 of 1950, S. 3 (1) and Sch. II. 

The Act has been extended to the Union Territories as under: — 

(1) Goa, Daman and Diu — See Reg, 11 of 1963, S. 3 (w.e.f. 3-9-1964). 

(2) Dadra and Nagar Haveli — See Reg. 6 of 1963, S. 3 (w.e.f. 1-7-1965). 

(3) Pondicherry — See Act 28 of 1968, S. 3 and Schedule, Pt. II (w.e.f, 18-12-1968). 

Note. — Act as in force in the Union Territory of Andaman and Nicobar Islands 
on 1-8-1966 has been extended. 

(4) Laccadive, Minicoy and Amindivi Islands — See Reg. 8 of 1965, S. 3 (1). 


(5) Delhi — Act as amended by Punjab Acts 26 of 1949; 31 of 1953; 19 of 1957 

and 14 of 1958 has been extended to the Union Territory of Delhi by S. R. O. 
422 dated 21-3-1951 and G. S. R. 842 of 1959 with effect from 1-8-1959 — 
See Gazette of India, 25-8-1959, Pt. II, S. 3 (i) page 1039. 

(6) Manipur and (7) Tripura — Act as in force in the State of Assam has been ex- 

tended to these territories by G.S.Rs. Nos. 1119 and 1120 dated 29-6-1963, 
(w.e.f. 15-7-1963) — See Gazette of India, 1-7-1963, Pt. II, Sec. 3 (i), Extra., 
pp. 501 and 531. 


It has been made applicable to the State of Rajasthan on and from 3-4-1958 — 
See Rajasthan Ordinance 9 of 1950, S. 3 and Raj. Act 11 of 1958, S. 2. 


Section 1 — Note 5 (contd.) 

(SB) •* AIR 1934 Lah 530 = 15 Lah 501 
(SB) ** AIR 1929 Mad 60 (63) = 

52 Mad 194 (FB) ** AIR 1931 Nag 156 
(158) = 26 Nag LR 175 (SB) *• AIR 1946 
Nag 30 (35) = ILR (1945) Nag 975 (DB) 
** AIR 1931 Oudh 99 (103) = 6 Luck 
601 (SB) ** AIR 1937 Pat 550 (553) =» 
16 Pat 600 (SB) ** AIR 1921 PC 184 
(186, 187) *♦ AIR 1958 Pat 587 (589) 
(FB). (But that cannot be a ground for 
so construing it even when there is no 
scope for any equivocation in the sec- 
tion or any doubt as to its implication.) 
•* AIR 1958 Mad 291 (294) = ILR (1958) 
Mad 711 (DB) ** AIR 1958 Pat 201 (203) 
** AIR 1957 Punj 226 (233) = ILR (1957) 
Punj 1253 (DB). (Rule is subject to the 
overriding rule against impairment oI 
obligation.) *♦ 1957 MPLJ 278 (279) (DB) 
(Nag) ♦* AIR 1956 SC 202 (206, 207) r- 
1955-2 SCR 1076 ** AIR 1956 Mad 179 
(131) ** AIR 1953 Bom 436 (436, 437) =- 
ILR (1954) Bom 165 (DB) ** AIR 1952 
Mys 80 (81) = ILR (1952) Mys 344 
AIR 1952 Nag 378 (381) = ILR (1953) 
Nag 332 (DB). (AIR 1950 Nag 169 = ILR 
(1950) Nag 403 (FB), Foil.) ** (1949) ?7 
Mys LJ 98 (111) (FB) •* ILR fl958) Bom 
961 (DB). 

(2) To ascertain whether two con- 
structions are equally possible the ordi- 


nary rules of construction of statutes are 
to be applied. AIR 1924 Mad 420 (4301 
= 47 Mad 262 (FB). 


(3) The maxim that clear words are 
necessary in. order to tax a subject does 
not mean that words are to be undulv 
restricted against the taxing authoritv. 
It simply means that in taxing Act one 
has to look merely at what is clearlv 
said. AIR 1924 Mad 420 (430) = 47 Mad 
262 (FB) •* AIR 1955 Cal 258 (261) (DP). 


(4) It is not open to the Court to 
narrow or whittle down the operation of 
the Act by seeming considerations or 
hardship or business convenience or the 
like. AIR 1924 Mad 420 (430) = 47 Mad 
262 (FB) ** .AIR 1957 Andh Pra 706 ( 710) 
= ILR (1955) Andhra 401 (DB) •• AIB 
1955 Andhra 140.(140, 141). 


(5) In construing fiscal enactments, 
tter of the law is of paraxnount iin- 
jrtance and not , the spirit of the Art or 
le intention of the law. AIR 1^9 Mad 
19 (772) (FB) AIR 1934 Pat 178 
80) = 13 Pat 336 (SB) ** AIR 1940 PC 
13 (185) = ILR (1940) Kar (PC) 8J1 
! 67 Ind App 394 = ILR (1941) Mad 89 
' AIR 1946 Oudh 61 (62) = 21 Luck 245 
)B) •• AIR 1930 All 49 (52. 53) (PB) ** 
IR 1931 Cal 193 (196, 201) = 58 Cal 
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The Act has now been repealed in the following States and Union Territories; — 

(1) Andhra Pradesh — By Andhra Pradesh Court-fees and Suits Valuation Act, 

1956 (A. P. Act 7 of 1956), S. 79 (w.e.f. 1-5-1966). 

(2) Gujarat — By the Bombay Court-fees Act, 1959 (Bom. Act 36 of 1959) (as 
. adapted by Gujarat A. L. O., 1960), S. 49 and Sch. IV (w.e.f. 1-8-1959 and 

1-5-1960). 

(3) Jammu and Kashmir — By Jammu and Kashmir Court-fees Act, 1977 (Jammu 
and Kashmir Act 7 of 1977 Svt.). 

(4) Kerala — By Kerala Court-fees and Suits X’aluation Act, 1960 (Ker, Act 10 of 

1960), S. 87 (w.e.f. 1-2-1962). 

(5) Maharashtra— By Bombay Court-fees Act, 1959 (Bom. Act 36 of 1959), S. 49 

and Sch. IV (l-S-1959). 

(6) Mysore — By Mysore Court-fees and Suits Valuation Act, 1958 (Mys. Act 16 

of 1958), S. 79 (w.e.f. 15-8-1960). 

(7) Rajasthan— By Rajasthan Court-fees and Suits Valuation Act, 1961 (Raj. 

Act 23 of 1961), S. 74 (1-11-1961). 

(8) Tamil Nadu— By T. N. Court-fees and Suits Valuation Act, 1955 (T. N. Act 

14 of 1955), S. 87 (19-5-1955). 

(9) Himachal Pradesh— By Himachal Pardesh Court-fees Act, 1968 (Hun. Act 
8 of 1968), S. 44 (29-10-1968). Act applies to whole of Himachal Pradesh 

including the territories transferred to it from Punjab. 

[t) Substituted for "all the provinces of India” by A. L. O., 1950. 

[t] Substituted for "Part B States” by 2 A. L. O., 1956. Since the Constitution 

(Seventh Amendment) Act, 1956, division of territories of India into Pft A 
Part B and Part C States has vanished. The territories of India are now 
into States and Union Territories. There are now 17 Stales and 10 Union Terri- 


tories. 


Section 1 — Note 5 (contd.) 

33 (FB) ** AIR 1929 Lah 609 (612) = 10 
Lah 657 (FB) ** AIR 1955 Andhra 140 
(140, 141) AIR 1952 Him Pra 60 (60. 
61) •* AIR 1952 Nag 378 (381) = ILB 
(1952) Nag 332 (DB) ** AIR 1954 Him 

Pra 52 (53. 54). ^ 

[See however AIR 1951 Mad 1012 
(1013). (Rule of strict construction re- 
quires no more than that the language 
.‘ihall be so construed that no case shall 
be held to fall within it unless it falls 
both within the reastmable meaning of 
its terms and within the spirit and scope 
of the enactment.)] 

(6) A subject is entitled, if he can. in 
any legal manner, to circumvent the 
incidence of a taxing Act. AIR 1928 Mad 
929 (930) (DB) ** AIR 1928 Mad 543 
(544) = 51 Mad 455 (FB). 

LBut see AIR 1943 Mad 146 (148) =* 
ILR (1943) Mad 819.] 

(7) A statute like a taxing statute is 
a legal document using legal words. 
A tax imposition must be ,in clear 
language and if not always explicit at 
least by necessary and compelling im- 
plication. AIR 1969 Cal 71 (75) (DB), 

6. Interpretation of the Act. — (1) 

This Act is a taxing statute and is sub- 
ject to the interpretation applicable 
to such enactments. AIR 1958 Pat 560 
(B61) •• AIR 1953 Bom 436 (436, 43’H 
IL.R (1964) Bom 165 (DB) ** AIR 


1952 Nag 378 (381) = ILR (1953) Nag 
332 (DB) *• AIR 1969 Bom 66 (68) =» 
70 Bom LR 359. (Its provisions are to 
be strictly construed in favour of sub- 
ject litigant.) AIR 1969 Delhi 130 

(132). (Interpretation should be libe- 
ral ) *• AIR 1959 Pat 186 (DB). (Must 
be construed strictly and in favour of 
subject.) 

(2) Act is fiscal statute — Strict con- 
struction should be placed on terms 
used therein. AIR 1957 All 90 (91) = 
1956 All WR (HC) 793 (DB). 

(3) It is only when the enactment 
like the Court-fees Act is capable of 
more than one interpretation that the 
law shall have to be given that mean- 
ing which is more favourable to the 
subject. ILR (1961) 1 All 17. (But if 
the enactment has been worded in such 
words which are not at all ambiguous 
the Court cannot give any benefit to 
litigants on the ground of equity, fair 
play or good conscience.) 

(4) The Act must not be construed so 
as to furnish a chance of escape and 
evasion by placing any unduly strained 
construction on its language. AIR 
1938 Oudh 1 (6) = 13 Luck 628 (FB) 

AIR 1956 Mad 179 (181) ** AIR 1952 
Nag 378 (381) = ILR (1953) Nag 332 

(DB). 

(5) Courts should put a liberal Inter- 
pretation on fiscal statutes like ^e 
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STATE AMENDMENT 


Dellii; 

For sub-sections (2) and (3) of Punjab Act, 26 of 1949 the following is substituted, 
namely : — 

"(2) It shall come into force on the 1st day of April 1951”. 

This means amendments effected by Punj. Act 26 of 1949 have come into force 
in Delhi with effect from 1-4-1951. Amendments made by this Act have been noted 
below relevant provisions. Amendments made by other Pimjab Acts came into effect in 
Delhi on 1-8-1959— See S.R.O. 422 dated 21-3-1951 and G.S.R. dated 21-7-1959. 


Section 1 — Note 6 (coutd.) 

Court-fees Act, so as to lessen and not 
add to the burden of litigation. This 
of course does not mean that where a 
p?:ovision is clear and explicit, it should 
not be enforced: while dealing with 
fiscal statutes letter of the law is of 
paramount importance. AIR 1959 Punj 
629 (631. 632) = ILR (1959) Punj 1770. 

(6) The Act must be strictly constru- 
ed and unless the liability for a fee is 
clear from the language of the Act it 
must ' be held that such liability does 
not' exist. (1909) 32 All 19 (24) (FB) ** 
AIR 1928 Nag 316 (318) = 24 Nag LR 
142 ** AIR 1933 All 488 (490) = 55 
All 791 (FB) ** AIR 1914 Low Bur 247 
(248) = 7 Low Bur Rul 359 (DB) ** 
AIR 1938 Mad 498 (499) = ILR (1938) 
Mad 1 981 (DB) ** AIR 1938 Oudh 1 (7) 

13. Luck. 628 (FB) ♦* AIR 1934 Pat 
571 (572) 14 Pat 4 (SB) ♦♦ AIR 1928 

Lah 113 (114) = 8 Lah 730 (DB) *♦ 
AIR 1927 Bom 643 (643) = 52 Bom 61 
(DB) *♦ AIR 1924 Cal 881 (884) (DB) ** 
AIR 1924 Cal 953 (955) (DB) ** (1886) 
9 Mad' 146 (148) (FB) ** AIR 1938 Cal 
785 (788) = ILR (1939) 1 Cal 152 (DB) 
•* AIR 1922 Upp Bur 14 (15) = 4 Upp 
Bur Rul 72 ** AIR 1925 Pat 392 (400) 
= 4 Pat 336 (FB) ** AIR 1958 Mad 291 
(294) = ILR (1958) Mad 711 (DB) ** 
AIR 1958 Pat 201 (203) *♦ AIR 1957 

Punj 32 (34) = ILR (1957) Punj 142 

(DB) ** AIR 1956 Mad 179 (181) •* 

AIR 1954 Mad 543 (548, 549) = ILR 
(1954) Mad 643 (DB) ♦♦ AIR 1949 Nag 
97 (101, 102) = ILR (1948) Nag 117 ♦* 
AIR 1946 Nag 30 (35) = ILR (1945) 

Nag 975 (DB). 

(7) The provisions of the Court-fees 
Act must be interpreted strictly and 
any, demand of Court-fee which must 
necessarily be deemed to be in fur- 
therance of the provisions of the Act 
njust be strictly scrutinised. There 
should be a rule to justify the demand. 
No rule is necessary if the demand is 
not to be made. AIR 1959 All 37 (40, 41) 
= ILR (1957) 2 All 349. 

(8) Ilk Court-fee matters there is no 
poM^r to« apply analogies. (1936-43) Tax 
Dflft lOd. (106) (Nag) ** AIR 1956 Mad 
170* (181). 

(9) The Act is to be construed and 
applied as it is without any regard to 
considerations of hardship or incon- 
venience or reasonableness of the pro- 


visions. 1936-43 Tax Dec 100 (101) 

(Nag) AIR 1958 Pat 587 (589) (PB) 
AIR 1955 Andhra 140 (Pr. 3) ** AIR 
1952 Mys 80 (Pr. 6) = ILR (1952) Mys 
344 •* AIR 1953 Nag 11 (12) ** AIR 

1934 Lah 958 (960) 15 Lah 893 (DB) 

(1890) 12 All 129 (137) (PB) *♦ AIR 
1941 All 357 (358) = ILR (1941) All 489 
** AIR 1929 Pat 731 (732) = 8 Pat 906 
(DB) ** AIR 1914 Lah 214 (217) = 

1913 Pun Re No. 11 (FB). (History of 
the Act cannot be considered when 
meaning is clear.) •* AIR 1930 Nag 73 
(76. 77) (DB) ** (1891) 14 Mad 480 (483) 
(DB). 


(10) The language of the Act must 
be construed in its popular sense. AIR 
1920 Pat 593 (594) = 4 Pat L Jour 700 
(DB). 

(11) Where any provision is ambjgu- 
ous, an interpretation which has been 
uniformly followed for a long time is 
to be applied. (1907) 34 Cal 954 (969) 
(FB) (1882) 8 Cal 593 (597) (FB) ** 
(1909) 1 Ind Cas 670 (673) (DB) (Cal). 
(But nut so when a construction is 
clearly wrong.) 

(12) Mere long practice which is 
clearly against the law cannot be 
treated as valid and binding in the ap- 
plication of the law of court-fees. (1890) 
12 Ail 129 (135) (FB). 

(13) A special provision in the Act is 
to be regarded as the one applicable 
to a case rather than one which is of 
more general nature. AIR 1932 Mad 
605 (608) = 56 Mad 212 (DB) (1898) 
21 Mad 269 (269, 27b) (DB). 

(14) Headings of chapters and sche- 

dules are only guides for the. construc- 
tion and cannot override, the 
provisions under those headings. AW 
1925 All 787 (789) = 47 All 75a (DB) 

** AIR 1926 Cal 638 (639) *♦ AIR 1932 
Cal 346 (348) = 59 Cal 528. 

(15) The schedule to the Act neither 
impose nor confer any power to impose 
Court-fees. AIR 1941 Nag. 129 (ISj) *_ 
AIR 1923 Pat 137 (138) = 2 Pat 198 
(DB) (1910) 6 Nag LB 164 (166). 

EBut see AIR 1931 AU 351 (352) = 52 
All 1029. (Schedule 1 , Article 1 is a 
substantive provision of law.)J 

(16) In the undermentianed case de- 
cided by the.. Htgll Court of Andhra 
Pradesh under- Andhra. Court-f^s ^d 
Suits. Valuation. Act (7- ol 

held thatitha.Sdneduieiia a/.part*of t^ 
Aet and the^ liaWlity impoaed mi the 
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Section 1 — Note 6 (contd.) 

Schedule is equally binding. AIR 1958 
Andh Pra 267 (269). 

(17) The Act has no preamble and it 
is for the Judges to decide what its ob- 
jects Were from the enacting clauses. 
(1890) 12 All 129 (164) (FB). 

(18) General Clauses Act, 10 of 1897, 
only applies to construction of Acts of 
Governor-General in Council and the 
regulations made pursuant to those 
Acts and it is not applicable to rules 
that may be framed. AIR 1924 Mad 
257 (260) = 46 Mad 685 (SB). 

7. Retrospective effect of provisions 
as to Court-fees.— (1) The Court- 
fee payable on a plaint is to be deter- 
mined with reference to the law in 
force at the time of the institution of 
the suit although the law in force at 
the time of the accrual of the cause of 
action might have been different 
(1913) 25 Mad L Jour 205 (218) (DB) 
AIR 1958 Andh Pra 267 (269) ** AIR 

1987 Gui 154 ** AIR 1963 Andh Pra 68. 
(Plaint returned for presentation to 
proper Court — Suit deemed to be in- 
stituted on date of re-presentation 
Court-fee payable according to law pre 
vailing at that date.) 

(2) Act is not a substantive law but 
a procedural law and has retroosective 
effect. AIR 1967 Goa 120. 


(3) A change in the law as to Court- 
fees subsequent to the institution or 
the suit and before its disposal cannot 
affect the Court-fees payable on the 
plaint in the suit. AIR 1^33 

(354) = 27 Sind LR 240 (DB) ** iUR 
1928 Nag 71 (72) (DB) ** AIR 1924 Cal 
731 (733) = 51 Cal 216 (DB) ** AIR 
1950 Pat 470 (471) (DB) ** AIR 1968 

Goa 58 (61). „ _ 

[See also AIR 1951 Orissa 8,(10) - 
ILR (1950) Cut 368 (DB).] 

(4) The Court-fee leviable for any 
document is to be calculated according 

to the law that is in force at the time 
when the document is filed, exhibited 
or recorded in or is received or fu^ 

nished. AIR I960 Raj 85 (86) = ILR 

(1959) 9 Raj 1066. 

(5) The rules stated above ai^ly ^so 

to other proceedings. 1936-43 Tax Dec 
100 (101) (Nag). (Cross-objecWons.) 

•• (1878) 3 Cal 733 (735). (Terfa- 

tor dying before Court-fees Act — Ap- 
pUcatlon for Probate afterwards — 
Court-fee must be paid.) * AIR 1926 
Mad 159 (159). (Application for leave 

to sue as pa^P®*";! 

(300) = ILR (1941) All 558 (DB). 

(Law changed after appeal was pre- 
ferred The Court-fee is not affect- 

*^^[566 also AIR 1954 Vindh Pra 47 (48, 
49) .1 

(6) Change in law as to Court-fees 
between date of suit and date on 
which appeal is filed — Law in force 


at the latter date will govern the 
Court-fee payable on appeal. AIR 1941 
All 298 (300) = ILR (1941) All 558 (DB). 

[But see AIR 1958 Andh Pra 267 
(269) ** AIR 1956 Nag 281 (284) = 

ILR (1956) Nag 296 (DB) ** AIR 1955 
Andhra 221 (222, 227) = ILR (1955) 

Andhra 102 (FB) *• AIR 1955 Bom 287 
(289, 290) = ILR (1955) Bom 530 ** 

AIR 1955 Bom 332 (333) = ILR (1955) 

Bom 540 (DB) AIR 1955 Nag 46 (46, 
47) •* AIR 1954 Vindh Pra 5 (5) *• AIR 
1956 All 413 (414) AIR 1955 Punj 223 

^224) = ILR (1955) Punj 896 (DB) ** 
AIR 1954 Raj 170 (171, 172) = ILR 

(1953) 3 Raj 782 (DB) AIR 1954 

Trav-Co 48 (48) = ILR (1952) Trav-Co 
557 (DB).] 

(7) Where Court-fee has been paid 
according to a certain practice which 
is subsequently authoritatively declared 
to be erroneous, during the pendency 
of the suit, the Court will be entitled 
to levy additional Court-fee that would 
be due under the new ruling. AIR 
1920 Pat 592 (593) (DB). 

(8) Court-fee for appeal made to de- 
pend on the value oi the plaint 
Change in the law of Court-fee subse- 
quent to the institution of the ^it, 
and before the appeal filed — The 
value of the plaint must be fixed 
with reference to the law at the time 
of the institution of the suit and not 
the filing of the appeal AIR 1933 All 
20 (21) = 54 All 1092. (Application ^r 
review.) ** AIR 1924 Cal 881 (884) (DB). 
^Review.) AIR 1941 All 134 (135) = 
ILR (1940) All 793. 

(9) When a change in the law takes 
Place pending a proceeding things to 
be done in future in such proceeding 
will be affected by the change. 18^ 
Bom PJ 25 (DB) *• (1870) 14 Suth WR 
167 (167). 

(10) A change in the law of Court- 
fee pending an application for probate 
will affect the Court-fee payable on a 
probate. AIR 1927 Bom 643 (643) «= 
52 Bom 61 iDB) *• 1900 Pun Re No. 26. 
p. 91 (91) (DB). 

(11) Plaint or memorandum of appeal 

returned for some fundamental defect 
and afterwards re-presented. Change 
in the law as to Court-fees in the inter- 
val will not affect the Court-fee pay- 
able. (1967) 7 Suth WR 461 (462). (Ap- 
peal.) *• AIR 1923 Pat 150 (151. 

152) — 2 Pat 264. (Appeal.) *• AIR 
1926 Cal 355 (356) (DB). (Plaint) 

[But see (1871) 16 Suth WR 47 (48) 
(DB).l 

(12) Where after a right of appeal 
has arisen, there is a change in the 
law of Court-fees which would have 
the effect of taking away the right of 
appeal to the particular tribunal, such 
change will not deprive the appellant 
of the right of appeal to that tribunal. 
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®[1A. Definition of “appropriate Government”. — In this Act “the appropriate 
Government” means, in relation to fees or stamps relating to documents presented 
or to be presented before any officer serving under the Central Government, that 
Government, and in relation to any other fees or stamps, the [[State] Govern- 
ment.] 

[®] Inserted by A. O., 1937. The expression “Appropriate Government” occurs in 
Section.s 26, 27, 34 and 35. 

[t] Substituted by A. L. O., 1950, for “Provincial". 


STATE AMENDMENTS 

Section 1-B 
Madhya Pradesh: 

After Section 1-A, insert the following: — 

“l-B. Definition of memorandum of cross-objection. — In this Act, unless there 
is an>'thing repugnant in the subject or context, “memorandum of appeal” shall in- 
clude “memorandum of cross-objection” and “suit” shall include an appeal from a 
decree.”— C. P. and Berar Act 9 of 1941, S. 2 (9-5-1941) and M. P. Act 18 of 1957, 
S. 3 (2) and Sch. Pt. B-I. 

Manipur and Tripura; 

(i) In its application to the Union Territories of Manipur and Tripura, throughout the 
Act, for the words “Appropriate Government” and “State Government”, substitute the 
words Central Government” and "the Chief Commissioner”, respectively; and 


Section 1 — Note 7 (contd.) 

AIR 1927 Mad 977 (979) = 50 Mad 857 
(FB). 

(13) Where a subsequent enactment 
confers upon a party a right of appeal 
against an order retaining to Court-fee 
which he had not under the previous 
low, he can exercise the right of ap- 
peal even if his suit was filed before 
the enactment. AIR 1941 All 298 
(300) = ILR (1941) All 558 (DB). 

(14) Order under Order 21. Rule 63. 

Civil Procedure Code, before Andhra 
Court-fees and Suits Valuation Act — 
Suit to set aside after Act in nature of 
appeal and is governed by Old Act. 
that is the Court-fees Act (1870) and 
Suits Valuation Act (1887). (1959) 2 

Andh WR 330. 

(15) A writ proceeding is an inde- 
pendent original proceeding and not a 
continuation of any previous proceed- 
ing and therefore no question of any 
vested right can arise in respect .of the 
Court-fee payable on the writ peti- 
tion. AIR 1958 Andh Pra 267 (269). 

(16) Suit for declaration of right to 
indemnity decreed under old Portu- 
guese law — Proceeding for realization 
of indemnity amount — Held, on facts 
that proceeding was an independent 
proceeding and not continuation .of the 
suit and hence was governed by pro- 
visions of Court-fees Act, 1870. AIR 
1967 Goa 120 (122). 

8. Escape and evasion. — (1) A 
party is entitled if he can in a legal 
manner to circumvent the provisions 
of this Act. AIR 1931 Lah 633 (633, 

634) ** (1904) 28 Bom 567 (572) (DB). 


(2) A Court cannot sanction any ir- 
regularity, the effect of which would 
be to perpetrate a fraud on the Gov. 
ernment revenue and to deprive the 
State of what is legitimately its due. 
AIR 1934 Lah 235 (236) (DB) ♦* AIR 
1917 Oudh 182 (185) (DB). 

9. “Commencement.” — (1) A pro- 

vision as to Court-fees expressed to 
come into force from a certain day will 
apply to all proceedings instituted on 
and after such day. AIR 1924 Mad 257 
(258, 259) = 46 Mad 685 (SB). (Gazette 
received after olTice hours — Held en- 
hanced fees applied to suit already 
filed qp that day.) 

Section 1-A — Note 1 

(1) A plaint was originally instituted 
in the Small Cause Court at Simla 
(Punjab), with Court-fee stamps per- 
taining to the Punjab Government. 
The plaint was subsequently returned 
for presentation to a Himachal Court. 
It was then presented to the Subordi- 
nate Judge of Theog and decreed by 
him in due course. It was contended 
that the latter Court could not proceed 
with the suit, because the plaint bore 
Punjab Stamps and not Himachal 
Stamps. It was held, that so far as 
the case was concerned, having 
to its peculiar circumstances and the 
practice which was in vogue in the 
Himachal State prior to July, 1953, of 
using stamps of other States, the ob- 
jection as to Court-fee should be over- 
ruled and credit should be given to the 
plaintiff for the Court-fee paid in the 
Simla Court- AIR 1956 Him Pra 38 
(39). 
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(u) For Section 1-A, substitute the following: — 

"1-A. Definitions. — In this Act, — 

(a) "Chief Commissioner" means the "Chief Commissioner" of the Union Terri- 
tory of Manipur /Tripura; and 

(h) “Official Gazette" means the Ma.ripur/Tripura Gazette (wx.f. 15 - 7 ^ 1963 )--See 
G.S.Rs. 1119 and 1120 dated 29-6-1963. Gazette of India. 1-7-1963, Pt II, 

S. 3 (i), pp. 501 and 531. 

2”. "Chief Controlling Revenue authority" defined. [Repealed by A. O., 1937.] 
[Cf. Bom. Act 36 of 1959, S. 2: Jammu and Kashmir Act 7 of 1977 S^rt., S. 2.] 

now *e General Clauses Act, 1897 (10 of 1897), Section 3 (10). 

STATE AMENDMENTS 

Andaman and Nicobar: » 

After Section 1-A insert the following section:— 

"2. Definidons.-In this Act. unless the context otherwise requires.- 
"annear' includes a cross-objection; 

(b) “State Government" in relaUon to the Andaman and Nicobar Islands means 

the Administrator thereof; . c « a " II 

(c) “suit" includes an appeal from a decree except rn Sect.on 8-A. -Reg. 

of 1957, Section 2 (1-8-1957). 

Orjssfl* 

For Section 2 the following section was substituted, viz,:— 

“2. In this Act, unless there is anything repugnant in the subject or context. 

(1) “Appeal” includes a cross-objection; Orissa 

2 “Sr^t" includes an appeal from a decree except rn Sect.on 8-A. -Orrssa 

Act 5 of 1939 (30-10-1939). 

"^in force - 1-8-1966 in the U i„^ ™ 

^s“tror 2 to“tlr^^^^^^^^ ‘He following.- 

(b) “State Government” m rela^^^ Laws) Act. 

context, — 

“Aooeal” includes a cross-objection; ^ . 

"rr:; rt“conL:r“:^;hre 

Revenue AuAority. to perform the functions of a Collector under this Act, 

cle 1, Clause (d) can never mean ap- 
peal. ILR (1962) Cut 929. 

Section 2 (U. P.) — Note 1 
(1) The term ‘suit’ includes a first 
or second appeal unless there be any- 
thing repugnant in the subject or con- 
text of the enactment. 1966 All WR (HC) 
247 •* 1958 All WR (HC) 356. 


Section 2 (Orissa) — Note 1 
(1) The definition of the word ‘suit 
in Section 2, Clause (ii) has to he read 
subject to the overriding clause sec_ 
tiori Itself — “Unless there is anything 
repugnant in the subject or conte^a . 
The word ‘sued’ in Schedule II, Arti 
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(iii) “Revenue" means land revenue, as recorded in the Collector's register, and 

does not include cesses of any kind; 

(iv) “Suit" includes a first or second appeal from a decree in a suit and also a 

Letters Patent Appeal.— U. P. Act 19 of 1938 as amended by U. P Act 9 
of 1941. 

West Bengal: 

2. In this Act, unless there is anything repugnant in the subject or context, 

(1) ‘appeal’ includes a cross-objection; 

(2) ‘Chief Controlling Revenue Authority’ means the Board of Revenue; 

(3) ‘Collector’ includes any officer not below the rank of Sub-Deputy Collector 

appointed by the Collector to perform the functions of a Collector under this 
Act; 

(4) ‘Suit’ includes an appeal from a decree except in Section 8-A.— Court-fees 

(Bengal Amendment) Act, 1935 (7 of 1935), Section 3. 


CHAPTER II 

FEES IN THE HIGH COURTS AND IN THE COURTS OF SMALL CAUSES 

AT THE PRESIDENCY-TOWNS 

on their origiDal sides.— The fees payable for 
• rfk u® u the clerks and officers (other than the Sheriffs and attorneys) of 
Ithe High Courts other than those of Kerala, Mysore and Rajasthan] 
or chargeable in each of such Courts under No. 11 of the First, and Nos. 7, 

12, 14 t[ ] 20 and 21 of the Second, Schedule to this Act annexed; 


SECTION 3 — SYNOPSIS 

1. Scope. 

2. Court-fees on the Original Side of 

Chartered High Courts. 

3. Court-fees in appeals from the Ori- 

ginal Side of Chartered High 

Courts. 

4. “Fees payable to clerks and officers 

of the High Courts.” 

5. Writ jurisdiction. 

6. Fees payable under the Presidency- 

Towns Insolvency Act. 

7. Clause (2). 

8. Fees chargeable in Presidency 

Small Cause Courts — Clause (3). 

1. Scope. — ( 1 ) The language of the 

.section does not purport to prescribe 
the Court-fee to be paid in any Court. 
It only purports to lay down the mode 
of collecting Court-fees. But the second 
clause of the section impliedly pre- 
scribes the Court-fees to be paid In 
certain cases, in Chartered High Courts. 
AIR 1931 Mad 457 (459). 

(2) Sections 3 and 4 read with 
Schedules I and II are the charging 
provisions under the Act. AIR 1970 
Delhi 44 (49) (DB). 

(3) The effect of Sections 3 and 4 is 
that in certain cases coming before the 
Chartered High Court, the Court-fees 
Act itself prescribes the fee leviable 
(Section 4 and Clause (2) of Section 3). 
In all other cases coming before that 
Court the Court-fees Act lays down 
only the mode of collecting the Court- 


fee (Section 3, Clause 1.) In the case 
of the Presidency Small Cause Courts 
also, it merely prescribes the mode of 
collecting the fee (Section 3, Cl. 3). AIR 
1931 Mad 457 (458, 459) •* AIR 1925 Pat 
392 (398) = 4 Pat 336 (FB). 

(4) The section is not a charging 
section in regard to the fees mentioned 
in Clause (1). It only prescribes the 
mode of collection in regard to them. 
The section assumes that the fees are 
made payable, apart from this Act, by 
means of rules made under < the powers 
conferred by the enactments mention- 
ed in this clause. AIR 1931 Mad 457 
(459). 

(5) The section must be given a rea- 
sonably wide construction ‘and that if 
a particular fee could have been impos- 
ed under any of the enactments men- 
tioned in this clause it must be deem- 
ed as made payable by vlHue of the 
power conferred by them although the 
High Court actually purports to ini- 
pose such fee under a power derived 
from some other source. AIR 1938 Cal 
755 (756) =^ILR (2989) 1 Cal 56. (Fees 
payable under Rules made under Sec- 
tion 112 of the Presidency Towns In- 
solvency Act held to be covered by this 
section.) 

(6) The words ‘the said High Courts’ 
in Section 5 refer to the High Courts 
mentioned in the preceding Sections 3 
and 4. Chapter II in which both Sec- 
tions 3 and 5 fall expressly relates to 
High Courts for Part A State.s. AIR 
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Mil Levy of fees in Presidency Small Cause Courts 

and the fees for the time being chargeable in the Courts of Small Causes at 
the ^Presidency towns, and their several offices, 
shall be collected in manner hereinafter appearing. 

[Cf. Bom. 30 of 1959, S. 3 (Maharashtra and Gujarat).] 

[•] Substituted for “the High Courts for Part A States' by 2 A. L. O.. 1956. 
f] The number “16“ was repealed by the Amending Act, 1891 (12 of 1891). 
t] See the Presidency Small Cause Courts Act, 1882 (15 of 1882), Chap. X. 

STATE AMENDMENTS 

Andaman and Nicobar: 

In Chapter II, for the existing heading of the chapter, substitute the heading “Fees 
payable in Courts and in Public Offices". — Reg. II of 1957, S. 3 (1-8-1957). 

Manipur and Tripura: 

(i) In Chapter II, for the heading, the following shall be substituted: — 

“Fees in the Judicial Commissioner’s Court." 

(ii) For Section 3, the following shall be substituted: — 

“3. Levy of fees in Judicial Commissioner’s Court. — The fees payable for the 
time being to the clerks and officers of the Court of Judicial Commissioner, Mant- 
pur/Tripura or chargeable in that Court under No. 11 of the First, and Nos. 7, 12 
and 20 of the Second Schedule to this Act annexed shall be collected in manner 
hereinafter appearing." (w.e.f. 15-7-1963.) — See G.S.Rs. 1119 and 1120 dated 29-6- 
1963, Gazette of India, 1-7-1963, Pt. II, S. 3(0, pp. 501 and 531. 

Pondicherry: 

Same as in Andaman and Nicobar — See Act 26 of 1968, S. 3 and Sch. Pt. II (18- 


12-1968). 

West Bengal: 

For the heading “Fees in the High Courts and in the Courts of Small Causes at the 
Presidency Towns" the heading ‘Fees payable in Courts and in public offices’ shall be 
substituted — Bengal Act 7 of 1935. 


Section 3 — Note 1 (contd.) 

1956 Pepsu 53 (54) = ILR (1956) Patiala 

200 . 

(7) The powers of the High Court to 
make rules regarding Court-fees are not 
confined to those conferred by the en- 
actments specified in Clause (1) of this 
section. AIR 1935 Rang 460 (462) = 

13 Rang 156. (Power under Letters 
Patent.) 

[See also AIR 1954 Mad 143 (144) = 

ILR. (1954) Mad 643 (DB).] 

2. Court-fees on the Original Side 
of Chartered High Courts.— (1) In re- 
gard to the ordinary original jurisdic- 
tion of a Chartered High Court the fees 
prescribed by this Act are not applic- 
able except in certain specified cases. 
air 1935 Rang 460 (461) = 13 Rang 156 
•• AIR 1922 Mad 421 (421. 422) = 45 
.. Mad 849. 

[Sec also AIR 1925 Mad 1216 (1216). 
(Feea-rules framed by High Court 
apply only to cases coming before it in 
the exercise of its ordinary original 
Jurisdiction.)] 

(2) Court-fees on the plaints filed on 
the original side of the Madras High 
Court are leviable under Chapter III 
the Act and .the levy of these fees is 
authorised by Order II. Rule 1 of the 
High Court-fees Rules. 1933. As a re- 
sult of this rule. Section 7 (iv) (a) (b) 


(c). (d). (e) and (f) of the Act along 
with the provisions as well as Arti- 
cle 17-B of Schedule II apply to suite 
filed on the original side of the High 
Court. AIR 1958 SC 245 (249. 250) 
1958 SCR 1021. 

(3) Any rule made by the High Court 
will not have any legal authority if 
the appropriate legislature made law 
on the subject. AIR 1954 Mad 543 (544- 
548) (DB). (No rule made by Madras 
I,egislature in respect of Court-fee pay- 
able on original side of High Court — 
High Court can prescribe Court-fee 
payable on original side if provisions 
of Article 225 of Constitution conferred 


juch power on it.) 

( 4 ) Rules on the original side of Cal- 
:utta High Court dispense with in- 
>tantaneous payment of Court-fees 
‘ither at the time when the deposition 
s being taken or at the time when the 
locument as being tendered as an exhl- 
)it on practical grounds of adminis- 
;ration. AIR 1956 Cal 619 (620, 621). 

3. Court-fees in appeals from the ori- 
ginal side of Chartered High Courts.— 
1) The provisions mentioned in the 
’irst clause empower the High Court to 
prescribe Court-fees for appeals from 
;he original side. AIR 1922 Mad 421 
'422) = 45 Mod 849. 

iBut see AIR 1935 Rang 460 (462) = 
13 Rang 156. (High Court’.s power to 
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4. Fees on documents filed, etc., in High Courts in their extraordinary 
jurisdiction. — No document of any of the kinds specified in the First or Second 
Schedule to this Act annexed, as chargeable with fees, shall be filed, exhibited 
or recorded in, or shall be received or furnished by, any of the said High Courts 
in any case coming before such Court in the exercise of its extraordinary original 
civil jurisdiction; 

or in the exercise of its extraordinary original criminal jurisdiction; 
in their appellate jurisdiction; 

or in the exercise of its jurisdiction as regards appeals from the ^[judgments 
(other than judgments passed in the exercise of the ordinary original civil juris- 
diction of the Court) of one] or more Judges of the said Court, or of a division 
Court; 

or in the exercise of its jurisdiction as regards appeals from the Courts subject 
to its superintendence; 
as Courts of reference and revision. 

or in the exercise of its jurisdiction as a Court of reference or revision; 

unless in respect of such document there be paid a fee of an amount not less 
than that indicated by either of the said schedules as the proper fee for such 
document. 


[Cf. Andhra Pradesh Act 7 of 1956, S. 4; Bom. Act 36 of 1959, S. 5 (1); Ker. Act 10 
of 1960, S. 4; T. N. Act 14 of 1955, S. 4; Mys. Act 16 of 1958, S. 4; Him. Fra Act 8 

of 1968, S. 4.] 

[®] Substituted for "judgment of two" by the Court-fees (Amendment) Act, 1922 (19 
of 1922), Section 2. 


Section 3 — Note 3 (contd.) 

impose such fees does not arise under 

the provisions mentioned.)] 

4. “Fees payable to clerks and offi- 
cers of the High Courts.” — ( 1 ) These 

words are not intended to be perqui- 
sites of the oiTicers. AIR 1938 Cal 
755 (756) = ILR (1939) 1 Cal 56. 

[But see AIR 1922 Mad 421 (422) = 
45 Mad 849. (“Section 3. Court-fees 
Act. clearly points to the fee which is 
to be taken by the olTicer as a perqui- 
site" — Reference to Section 3 is an 
obvious error for Section 15 of the 
High Court's Charter Act.)] 

5. Writ jurisdiction. — ( 1 ) Sections 3 
and 4 are the charging sections and the 
Schedules simply provide the rates etc. 
-- Petition under Article 226 does not 
come under Section 4 — Even Section 3 
does not apply to cases coming before 
High Court under Art. 226. Constitution 
— Court-fee payable is not under 
Clause (e) of Article 1 of Schedule 11 
but under Rule 40. Chapter VIII of 
Rules of Courts. AIR 1960 All 179. 

6. Fees payable under the Presidenc.v 

Towns Insolvency Act. — (1) Fees pay- 

able under Rules made by the High 
Court under Section 112 of the Presi- 
dency Towns Insolvency Act are 
covered by this section. AIR 1930 
Cal 755 (7.'^7) = ILR (1939) I Cal 56. 

7. Clause (2). — (1) This section, and 
not Section 4. applies to the question of 
Court-fees on probate granted by a 
Chartered High Court 


[See however observations in AIR 
1944 All 119 (120) = ILR (1944) All 229 
(DB) and in AIR 1916 Mad 512 (513) =» 
38 Mad 988.] 

(2) This section, and not Section 6. 
applies to Court-fees payable in a 
Chartered High Court in an application 
for letters of administration. It was. 
however, assumed in AIR 1935 All 442 
{450) “ 57 All 881 (DB) that Sec. 6 ap- 
plies. 

8. Fees Chargeable in Presidency 
Small Cause Courts — Clause (3).— 
(1) The fees leviable in such Courts are 
charged under other enactments, for 
instance. Chapter 10 of the Presidency 
Small Cause Courts Act of 1882. 1912 

Pun LR No. 202, p. 647 (650) (FB). 


Section 4 — Note 1 

(1) The section is a prohibition 

ainst the use of improperly 
unstamped documents and in wm 

nse may be said to 

ose documents “payable e 

apter for the purpose 

[R 1925 Pat 392 (394) = 4 Pat 336 

*B) 

(21 Before a document can be filed 
the High Court it must bgar the 
)urt-fee chargeable within Jhe firs 
:hedule or second Sched^e of the Act. 
[R 1970 Delhi 44 (49) (DB). 

(3) The word ‘case” must be confin- 
to judicial or quasi-judicial cases as 
posed to transactions. 1912 Pun LR 
). 202. p. 647 (648) (FB). 
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STATE AMENDMENTS 


Delhi 

(1) In its application the Union Territory of Delhi, in Section 4, — 

(i) in the marginal heading to the first paragraph, for the words "in High Courts 

in their extraordinar>' jurisdiction", substitute the words "in the High Court 
of Delhi in its ordinary or extraordinary jurisdiction"; 

(ii) in the first paragraph, for the words "any of the said High Courts in any 

case coming before such Court in the exercise of its extraordinary original 
civil jurisdiction", substitute the words “the High Court of Delhi in any 
case coming before that Court in the exercise of its ordinary or extraordinary 
original civil jurisdiction”; 

(iii) in the third paragraph, for the words "other than", substitute the word "in- 
cluding"; 

(iv) after the fifth paragraph "or in the exercise of its jurisdiction as a Court of 

reference or revision”, insert the following paragraphs, namely: — 

"in the exercise of jurisdiction to issue writs, etc. 

or in the exercise of its jurisdiction to issue directions, orders or writs under 
the Constitution of India; 


in the exercise of any other jurisdiction, 

Or in the exercise of its jurisdiction in any other matter;" — See Act 28 of 
1967, Section 2 (16-12-1967). 

(2) Section 4 of the Court-fees (Delhi Amendment) Act, 1967 (28 of 1967), reads 

thus: 


“4. Levy of fees in certain suits, etc., instituted before the commencement of 
this Act. — (1) Notwithstanding anything contained in the principal Act as amended 
by this Act, fees shall be levied in suits or other proceedings instituted on or after 
31st October, 1966, and pending immediately before the 7th October, 1967 in the 
High Court of Delhi by virtue, and in the exercise, of its ordinary original juris- 
diction as if the principal Act, as amended by this Act, had been in force on the 
respective dates on which such suits or proceedings were instituted. 


Section 4 — Note 1 (contd.) 

(4) Suits transferred under Sec. 39 
of the Presidency Small Cause Courts 
Act to the High Court from the Pre.si- 
dency Small Cause Courts come within 
the extraordinary original civil juris- 
diction of the High Court. The Court- 
fees payable in such cases are those 
prescribed by this Act. AIR 1925 Mad 
1216 (1216). (High Court Fee — Rules 
apply only to cases coming under its 
ordinary original jurisdiction.) 

(5) If the High Court makes any 
rules regarding Court-fees for cases 
coming before it in the exercise of its 
extraordinary original civil jurisdic- 
tion, which are inconsistent with the 
provisions of thi^ section, such rules 
would be ultra vires. AIR 1931 Mad 
457 (459). 

(6) Where a suit is transferred to the 
High Court from the Madras City 
Civil Court, the Court-fee payable is 
that in cases coming under the ordi- 
nary original civil jurisdiction of the 
High Court. AIR 1931 Mad 457 (460). 

(7) A Division Court must consist at 
least of two Judges of a High Court. 

ATR 1922 Pat 13 (131 = !• Pat 384. 

(8) A Division Court is not the same 
as a Division Bench of the High Court. (DB). 


AIR 1922 Pat 13 (13) « 1 Pat 384. (No 
Division Court was ever constituted in 
the Patna High Court.) *• AIR 1922 All 
164 (165) = 44 All 13. (No Division 
Courts have ever been constituted in 
the Allahabad High Court.) 

(9) Under Clause (4) of this section, 
the Court-fees payable in cases coming 
before a Chartered High Court in the 
pxercise of its jurisdiction as regards 
appeals from the Courts subject to its 
superintendence are governed by this 
Act. AIR 1925 Pat 392 (394) = 4 Pat 
336 (FB) •* (1890) 12 All 129 (139) (FB). 

(10) This section does not apply to 
an appeal to the High Court from the 
decision of the District Judge acting 
under Section 14. Central Provinces 
T.ocal Fund Audit Act. AIR 1941 Nag 
129 (130). 

(11) Though this section makes the 

Court-fees prescribed by this Act pay* 
able, in a Chartered High Court, in 
appeals from Subordinate Courts, the 
High Court under its rule-making 
powers under the Oovernment of 
India Act and otherwise can impose 
any other fee that it may deem fit. 
AIR 1932 Cal 160 (160) « 58 Cal 1389 

(Appellate Side Rules of the 
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(2) Any fees levied in respect of suits or other proceedings instituted before the 
High Court of Delhi by virtue, and in the exercise, of its ordinary original Juris- 
diction, on or after the 31st day of October, 1966, and disposed of before 7th 
October, 1967, shall be deemed to have been levied in accordance with law.” 


Punjab, Haryana and Chandigarh: 

(i) In marginal heading to the first paragraph, for the words "in High Courts in 
their extraordinary jurisdiction”, substitute the words “in High Court of Punjab and 
Haryana in its extraordinary jurisdiction”. 


(ii) In the first paragraph — 

(a) for the words "any of the said High Courts”, substitute the words "the Hi^ 

Court of Punjab and Haryana”; and 

(b) after the sub-paragraph “or in the exercise of its jurisdiction as a Court of 

reference or revision”, insert the following sub-paragraph, namely: — 

"in the exercise of jurisdiction to issue writs, etc., or in the exercise of its 
jurisdiction to issue directions, orders or writs under the Constitution 
of India;” — Punjab Act 20 of 1960, S. 2 (13-5-1960) as amended by 
Punjab A. L. O., 1968, para 4 and Schedule (w.r.c.f. 1-11-1966): Act 31 
of 1966, S. 38 (1-11-1966), 

Uttar Pradesh: 

In Section 4 — 


(a) in the marginal heading to the first clause in its application to the Uttar 

Pradesh, for the words "in High Courts in their extraordinary jurisdiction”, 
substitute the words “in the High Courts in their ordinary or extraordinary 
jurisdiction”; 

(b) for the words "any of the said High Courts”, substitute the words "the Hi^ 
Court of Judicature at Allahabad”; 

(c) between the words "in the exercise of its” and the words "extraordinary ori- 

ginal civil jurisdiction”, insert the words "ordinary or”; 

(cl) between the words "in the exercise of its” and the words "extraordinary ori- 
ginal criminal jurisdiction”, insert the words "ordinary or”; 


Section 4 — Note 1 (contd.) 

Calcutta High Court — Additional fee 
on affidavits.) 

(12) No Court-fee is payable under 
this Act in respect of a reference under 
Section 66 of the Income-tax Act. AIR 
1933 Sind 148 (150) =» 27 Sind LR 243 
(DB). 

(13) An application made by the ap- 
pellant under R. 13 of Chapter 13 of 
the Rules of the Allahabad High Court 
for the translation and printing of such 
parts of the record of the trial Court as 
are considered necessary at the hear- 
ing of the appeal, is "filed in or re- 
ceived by” the High Court in a case 
coming before it in the exercise of its 
jurisdiction ‘‘as regards appeals from the 
Courts subject to its superintendence.” 
AIR 1955 All 510 (511) = ILR (1955) 2 
All 93 (FB). (AIR 1954 All 812, Over- 
ruled.) 

(14j Every document which falls 
within the purview of Sec. 4 must 
bear the Court-fee prescribed by the 
relevant provision; and so the Ques- 
tion as to whether a particular docu- 
ment falls within Section 4 and as such 
must pay the Court fees prescribed for 
it must be decided solely by reference 


to the relevant provisions of the Act. 
If a copy of a statement made in a 
criminal Court is filed it must bear the 
Court-fees prescribed by -Article 
The proceeding in a criminal Court l3 
a judicial proceeding. Hence if a copy 
of an order or judgment delivered in a 
criminal proceeding is intended to be 
filed before High Court in a Criminal 
Appeal it clearly attracts the provislon.s 
of Article 9. AIR I960 SC 128 (130, 
131) = 1960 Cri LJ 171 == (I960) 1 SCR 
935. 

(15) Memorandum of appeal shoiffd 
be properly stamped as required by 
Section 4. AIR 1969 Pat 359 (863) 

1969 BLJR 299 (DB). 

(16) Under this section, the High 

Court has full power to refuM. to ac- 
cept a memo of appeal which is iMimi- 
ciently st£unped. AIR 1951 64 (87, 

68) = ILR (1952) 1 All 461 (P^ * 

1957 Andh Pra 6 (10) = ILR (1956) 

Andhra 610 (DB) AIR J?57 Punj 32 
(34) = ILR (1957) Pun] 142 (DB) •* 

AIR 1950 All 499 (499. 500) (DB) ** 
(*64) 68 Cal WN 536. (Government fil- 
ing memorandum of Appeal with defi- 
cit Court-fees — Deficit payment due 
to Office procedure and not lack of 
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(e) after the sub-paragiaph “or in the exercise of its jurisdiction as a Court of 

reference or revision", add tire following sub-paragraphs: — 

In the exercise of jurisdiction to issue writs, etc. — “Or in the exercise of its 
jurisdiction to issue directions, orders, or writs juider the Constitution 

of India; 

In the exercise of any other jurisdiction. — Or in the exercise of jurisdiction in 
any other matter.” — U. P. Act X of 1959, Ss. 2 and 3 (4-9-1959). 

(f) at the end of the existing section, add the following explanation:— 

“Explanation. — Where the amount of fee prescribed in the Schedules contains 
any fraction of a rupee below •[twenty-five naye paise] or above •[twenty-five naye 
paise] but below ’[fifty naye paise,] or above ’[fifty naye paise] but below 
’ [seventy-Hve naye paise] or above ’[seventy-five naye paise) but below one 
rupee, the proper fee shall be an amount rounded off to the next higher quarter of 
a rupee as hereinafter appearing in the said Schedules.”— U. P. Acts XXV of 195-, 
Section 2 (1-11-1952) and ’XX of 1958, Section 2. 

in respect of the proceeding in which 
it is filed. AIR 1956 Cal 619 (619). 

(22) When a suit is transferred 
under Clause 13 of the Letters Patent, 
it is transferred under an order of the 
Court and there can be no question oi 
the High Court ‘receiving’ the plaint in 
the sense contemplated in Section 4 
and therefore Section 4 cannot be said 
to require the plaint of the transferred 
suit to be stamped with fees prescrib- 
ed by the Act. (The Court-fee paid in 
the original Court at the time of the 

institution of the suit 
oerly payable under the Act). AIR 
1955 ^ Cal 258 (261. 262. 263) (DB). 

(23) Provisions of Order 44. Rule .1. 
CPC are specific provisions con- 
trary ’to Section 4. Court-fees Act and 
they will supersede that of that 
— So only in cases governed by O. 44. 
Rule 1, memo of appieal may be Re- 
sented without being stamped — But 
as special appeals filed under the 
Letters Patent and the P^^les of the 
HiEh Court are not governed by O. 44. 
Rule 1. there is no specific provision 
contrary to that contained in Sec. 4. 
Hence ^Section 4 will prevail and 
CoSrt-fee will be paid on each memo 
of appeal. AIR 1965 All 79 (DB). 

(24) The High Court has no statutory 
or inherent jurisdiction to make any 
o?di? eUher for refund . of Court-fees 
or for the issue of a certificate for such 
refund in the case of a suit transferred to 
the High Court in its Extraordinary 
original Civil JurisdicUon under Cl. 13 
of Letters Patent- AIR 1955 Cal 52 

^^^25) The Tribunal appointed under 
Section 4 of. and functioning under, 
fhe Displaced Persons (Debts Adjust^ 
Act 1951. is a Court within the 
mean ng of the Court-fees Act and 
ITnder Section 4. fourth paragraph, a 
cSu?t subject to the superintendence of 
the High Court._ AIR 1956 Bom 563 
(566) ^ ILR (1956i Boin 21 1* 

Both the Assistant Endowments 
CommiSoner and the EndowmgnU 


Section 4 — Note 1 (contd.) 

funds — Filing of deficit fees out of 

time could not be allowed.) 

(17) Section 149. Civil P. C. is excep- 
tion to rule contained in this section 
AIR 1966 Punj 332 (333) (DB). 

(18) Section 4 is not subject to. or 

controlled by, the provisions of. and 
principles underlying Section 6 as it 
stands amended in Section 6 (2) in 

U. P. Section 6 (2) does not apply to 
the High Court and. therefore, the 
High Court is not bound to give there- 
under time even at least once to nnake 
good the deficiency when an insuui- 
clently stamped memorandum of ap- 
peal is presented to it. AIR 1951 All 
84 (66) = ILR (1952) 1 All 461 (tB • 

(AIR 1935 All 620 = 57 Ail 983 (FB). 
Expl.) 

(19) Claim not properly stamped can^ 
not be filed or received — Even if filed 
and received it will remain invalid un- 
less it is properly stamped Fact that 
plaint was held to be a valid document 
by Court receiving it neither precludes 
appellate Court from judging its vali- 
dity nor absolves it from the duty o 
doing so — If it finds it invalid bv 
reason of not being properly stamped 
it has to ignore the plaint unless and 
until it Is properly stamped — 

of appellate Court to direct payment m 
Court-fee is not dependent upon whe- 

ttier the document may be oia 

ed to be ’used’ in appeal. AIR 1968 AU 21 
(222, 223) (FB). (AIR 1957 All 63 and 
AIR 1962 All 268. Overruled.) 

(20) Land acquisition — 

tion award in favour of Zamindar an 
tenant — Reference to I^istr^t Judg 
awarding compensation to 
alone — Appeal by tenant — nn 

oughts to> pay j ad • valorem 
the sum claimed and disallo.wed. 19 
Jab IV 412 - 1961 MFC 439 = 1961 

95S. 

(21) A document is exhibited ioy the 
purpose^ of ' bei^- taken into conaidera 
tion In deciding some question or otner 
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5. Procedure in case of diCFerence as to necessity or amount of fee. When 

any difference arises between the officer whose duty it is to see that any fee is 
paid under this Chapter and any suitor or attorney, as to the necessity of paying 
a fee or the amount thereof, the question shall, when the difference arises in any 
of the said High Courts, be referred to the taxing officer, whose decision thereon 
shall be final, except when the question is, in his opinion, one of general impor- 
tance, in which case he shall refer it to the final decision of the Chief Justice of 
such High Court, or of such Judge of the High Court as the Chief Justice shall 
appoint either generally or specially in this behalf. 

When any such difference arises in any of the said Courts of Small Causes, 
the question shall be referred to the Clerk of the Court, whose decision thereon 
shall be final, except when the question is, in his opinion, one of general im- 
portance, in which case he shall refer it to the final decision of the first Judge of 
such Court. 

The Chief Justice shall declare who shall be taxing officer within the mean- 
ing of the first paragraph of this section. 

[Cf. Bom. Act 36 of 1959, S. 4 (1) and (2); Him. Pra. Act 8 of 1968, S. 5; Jammu 
and Kashmir Act 7 of 1977 Svt. S. 5; Mad. Act (now called Tamil Nadu Act) 14 of 
1955, S. 11.] 

STATE AMENDMENTS 

Manipur and Tripura: 


In application to the said Union territories in Section 5, — 

(i) in paragraph 1, for the words ‘in any of the said High Courts’, substitute the 
words “in the Court of the Judicial Commissioner for Manipur/Tripura”; and 

(ii) for the words “the Chief Justice of such High Court, or of such 
Judge of the High Court as the Chief Justice shall appoint either generally or 
specially in this behalf’, substitute the words “Judicial Commissioner”; 

(iii) omit paragraph 2; and 

(iv) in paragraph 3 for the words ‘The Chief Justice’, substitute the words ‘The 


Judicial Commissioner’ (w.e.f. 15 
of India., 1-7-1963, Ft. II, Sec. 

Section 4 — Note 1 (contd.) 
Commissioner while exercising powers 
under Sections 41 and 44 (1) of the 

Orissa Hindu Religious Endowments 
Act are ‘Courts subject to the superin- 
tendence of the High Court’ as requir- 
ed by Section 4 of the Court-fees Act. 
28 Cut LT 257 = ILR (1962) Cut 354. 

{Certified copies of orders under Sec- 
tions 41 and 44 of Orissa Act cannot be 
filed in second appeal under Sec. 44 (2), 
unless fee as required by Section 4 of 
Court-fees Act is paid.) 

(27) High Court acting under Arti- 
cle 226 of Constitution exercises “juris- 
diction” within meaning of Section 4, 
Court-fees Act as amended by the U. P. 
Act 10 of 1959, and not “power”. AIR 
1960 All 462 (FB). 

(28) Court-fee imposed by Amend- 
ment is not a tax but a fee — Sec- 
tion 4 and Schedule 2, Article 1 (e) as 
amended by Court-fees (U. P. Amend- 
ment) Act (10 of 1959} are within 
legislative competence of U. P. Legisla- 
ture. AIR 1960 All 462 (FB). 

(29) Section 4 of the Court-fees Act 
prohibits the acceptance of the docu- 
ment by the High Court of a memoran- 
dum of appeal and when such a docu- 


7-1963)— See G.S.Rs. 1119 and 1120, Gaz. 
3 (i), pp. 501 and 531 


ment is taken, it is not taken as a 
memo of appeal by which an appeal 
is deemed to have been filed but mere- 
ly as a defective document on the basis 
of which, after the defect has been re- 
moved, an appeal might come into 
existence. AIR 1964 All 552 (553, 555. 
556, 557) = 1964 All LJ 537 = ILR 

(1964) 2 All 565 = 1964 All WR (HC) 
334 (FB). 

(30) Petition under Article 226 of. 
Constitution does not come under Sec- 
tion 4 — Court-fee payable is not 
under Cl. (e) of Art. 1 of Sch. II but 
under Rule 40, Chapter VIII of Rules 
of Court. AIR 1960 All 179 (181 to 184).; 

SECTION 5 — SYNOPSIS 

1. Scope and object. 

2. Section 5 and Section 12. 

3. “When any difference arises.** 

4. “Officer whoso duty it Is to sec. • • 

f9 

5. “Any fee is paid under this Chap- 

ter**. 

6. “Any of the said High Courts.” 

7. Taxing officer. 
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Section 5 — Synopsis (confd.) 

8. Matters for decision of Taxing OITi- 

cer under this section. 

9. Fees in subordinate Courts. 

10. Finality of Taxing OlTicer's decision. 

11. Reference by taxing officer. 

12. Decision of Taxing Judge — Fina- 

lity. 

13. Reference to Bench. 

14. Enquiry by Taxing Officer or Tax- 

ing Judge. 

15. Powers and duties under this sec- 

tion. 

16. Objection as to court-fee on appeal 

if can be taken after admission of 
appeal. 

1. Scope and object. — (1) The object 
of the section is to secure payment of 
court-fees prior to litigation and to 
afford as little scope as possible for liti- 
gation over the payment. AIR 1925 Cal 
1201 (1204) = 52 Cal 871 (DB). 

(2) Although the question of Court- 
fee is primarily between the . party and 
the Crown, the opposite party can raise 
an objection in regard to it. AIR 1943 
Pat 102 (103, 104) = 21 Pat 720. 

(3) Payment of Court-fee as a source 
of revenue is a matter primarily be- 
tween the State and the subject. If the 
State has realised the Court-fee it is 
hardly proper for the opposing litigant 
to raise objections on the score of Court- 
fee for the purpose of shutting out or 
obstructing adjudication of disputes. 
AIR 1959 Punj 629 (632) = ILR (1959» 
Punj 1770. 

(4) The procedure laid down in Sec- 
tion 5 will be necessary to be followed 
in those cases only where a document 
is claimed to be chargeable with Court- 
fee under Chap. 11 of the Act. Should 
any document be not chargeable with 
Court-fee under Chap. II, Sec. 5 cannot 
interpose nor will it be necessary to 
refer the matter to the taxing officer or 
to the Taxing Judge under its pro- 
visions. Petition under Art. 226 does 
not come under Chapter II. AIR 1960 
All 179 (182). 

(3) Chief Justice and Taxing Judge 
deciding reference under Section 5 are 
not persona designata. AIR 1969 All 
484 (FB). (AIR 1927 Bom 643 Diss. from.) 

2. Section 5 and Section 12. — (1) This 
section corresponds to Section 12. Where- 
as this section deals with the question 
of court-fees in Chartered High Courts 
and i’residency Small Cause Courts. Sec- 
tion 12 deals with the Court-fees to be 
paid in other Courts. AIR 1935 Pal 
396 (397) = 14 Pat 658 (SB) ** AIR 

1925 Pat 392 (392) = 4 Pat 336 (FB) 

(2) Scope of S. 12 is narrower than 
that S. 9 — S. 5 makes a decision as 
to the necessity of paying a fee or the 
emont thereof final while S. 12 makes 
a decision on every question relating to 


valuation for determining the amount 
of any fee payble on plaint or memoran- 
dum of appeal final. AIR 1953 SC 28 f32» 
= 1953 SCR 197. 

3. ‘‘When any difference arises.” — 

(i) For the applicablity of the section, 
there must be a difference between a 
suitor or his attorney and the officer 
of the Court regarding the court-fee. AIR 
1925 Pat 392 (403) = 4 Pat 336 (FB). 

[But see AIR 1925 Cal 1201 (1202, 
1205} = 52 Cal 871 (DB).] 

(2) When an appeal is preferred and 
the Stamp Reporter makes a report that 
the court-fee paid is not sufficient a 
difference within the meaning of this sec- 
tion arises although the additional court- 
fee as stated by the Stamp Reporter to 
be due is paid by the appellant. (1890) 
12 All 129 (158) IFB). 

(3) It may be piesumed, from the 
very fact that a matter had been dispo.s- 
ed of by the Taxing Officer, that there 
had been a difference and that the mat- 
ter had been referred to him under this 
section. (1890) 12 All 129 (158) (FB). 

(4) Failure to take objection to the 
Stamp Reporter’s report within the 
period fixed by the High Court, prevents 
the party in default from raising the 
the question afterwards. It will not pre- 
vent the Court from considering the 
question at the time of deciding whether 
the proceeding should be dismissed for 
failure to pay the requisite court-fee. 
AIR 1934 All 56 (57) (DB). 

4. “Officer whose duty it is to see. . . . 

.... — ( 1 ) Stamp Reporter is an 

‘•Officer”. AIR 1925 Pat 392 (394) = 
4 Pat 336 (FB). 

(2) Chief Inspector of Stamps is an 
‘•Officer”. AJR 1932 All 319 (320) (DB). 

(3) The Officer who has to ensure 
that the court-fee has been duly pai<l Is 
the Deputy Registrar, Appellate Side, 
and the Taxing Officer is the Master. 
AIR 1930 Mad 597 (597) = 53 Mad 510 
(DB). 

5. ‘‘Any fee is paid under this Chap- 
ter.” — (1) A fee payable under the 
schedules will be a fee payable under 
Chap. 11. if it is a fee payable in a 
Chartered High Court by virtue of 
S. 3 or S. 4. AIR 1923 Pat 137 (138)= 2, 
Pat 198 (DB) ** AIR 1925 Pat 392 f39K» 
= 4 Pat 336 (FB). 

(2) The fee payable under Art. 11 of 
Schedule I in respect of a probate of a 
will is covered by this section and an 
order by the Taxing Officer .that no fee 
is payable in the particular case will be 
one within this section. (1899) 26 Cal 
407 (407) •• AIR 1925 Cal 1201 (1202 to 
1205) = 52 Cal 871 (DB). 

(3) A fee payable in a Chartered High 
Court under rules made by virtue of the 
power of the High Court under the 
Indian High Courts Act 1861, or the 
Government of India Act of 1935, 
would be a fee payable under Chap. II- 


't 
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Section 5 — Note 5 (contd.) 

AIR 1922 Mad 421 (422) = 45 Mad 849. 
(Fee on appeal from Original Side of 
High Court.) AIR 1927 Mad 940 (941). 
(Fees in suits on Original Side of High 
Court). 

(4) This section cannot be utilised to 
test the legality of any fees prescribed 
by the High Court by virtue of its 
powers under the enactments referred 
to in Section 3. AIR 1938 Cal 755 (756) 
= ILR (1939) 1 Cal 56. 

6« “Any of the said High Courts.” — 

(1) The expression “High Courts" is not 
con/ined to the High Courts in the three 
Presidency Towns as the Court of Small 
Causes referred to in the section are 
AIR 1925 All 787 (789) = 47 All 756 

(DB). 

(2) The words "the said High Court" 
in S. 5 refer to the High Courts men- 
tioned in the preceding Sections 3 and 
4. AIR 1956 Pepsu 53 (54) = ILR (1956) 
Patiala 200. 

7. Taxing Officer. — (1) In the Madras 
High Court the Master is the Taxing 
Officer. AIR 1930 Mad 597 (597) = 53 
Mad 540 (DB). 

(2) In the Patna and Orissa High 
Courts the Registrar is the Taxing Ofli- 
cer. AIR 1925 Pat 392 (394) = 4 Pat 336 
(FB) ** AIR 1951 Orissa 8 (9) = II.R 
(1950) Cut 368 (DB). 

(3) In the Calcutta High Court the 
Registrar. Appellate Side, is the Taxing 
Officer. (1910) 37 Cal 914 (917) (DB). 

(4) The Registrar is an officer of the 
High Court and forms part of it and. 
when he is appointed the Taxing OlTi- 
cer under Section 5 of the Court-fees 
Act, he does not cease to be so. Under 
Art. 227 of the Constitution the High 
Court, cannot exercise jurisdiction over 
itself and the tribunal amenable to It 
under that Article, must be apart from 
it. The Registrar acting under S. 5 
of the Court-fees Act cannot, therefore, 
be regarded as a tribunal whose orders 
are revisable by the High Court under 
Art. 227. AIR 1959 Cal 317 (318) = 63 
Cal WN 339 (DB). 

8. Matters for decision of Taxing 

Officer under this section. — (1) The 
words “amount thereof" are wide enough 
to confer on the Taxing Officer juris- 
diction to decide not only questions of 
valuation of a suit or other proceeding 
but also questions relating to the- cate- 
gory under which the suit will fall 
for purposes of court-fee. On both ques- 
tions his decision will be final and can- 
not be questioned by the Court. AIR 
192S Pat 392 (403) = 4 Pat 336 (FB) ** 
AIR 1923 Pat 137 (138) = 2 Pat 198 
(DB)' (1890) 12 All 129' (153) (FB) •* 

(1910> 32 All 59 (62) ** AIR- 1927 Bom 
643 (646) = 52 Bom 61 (DB). 

[See. also AIR 1937 Mad 46 (47. 31) 
= ILR( (1937) Mad 284 (DB). (Decision 
of Taxing Officer that ad- valorem fees 


are payable in respect of a matter is 
final.)] 

(2) A question as to whether duty on 
a probate should be calculated accord- 
ing to the law at the date of the appli- 
cation for probate or at the date of the 
grant of probate is a question relating 
to the “amount" of fee. AIR 1927 Bom 
643 (645, 646) = 52 Bom 61 (DB). 

(3) A Taxing Officer under this sec- 
tion must decide the question of court- 
fee with reference to the plaint or 
memorandum of appeal as presented. He 
cannot say that a particular relief is 
not necessary. (1890) 12 All 129 (161) 
(FB). (One of the two declarations suffi- 
cient.) ♦* (’36-43) Tax Dec (Nag) 51 (52). 
(Mere declaration.) ** (’36-43) Tax Dec. 
(Nag) 64 (66). 

[But see AIR 1943 Pat 102 (106) = 
21 Pat 728.] 

(4) The Taxing Officer is not bound 
to accept the valuation given in the 
memorandum of appeal but is entitled 
to enquire into such valuation himself 
and come to his own independent con- 
clusion even at variance with the con- 
clusion of the lower Courts. AIR 1925 
Pat 392 (396) = 4 Pat 336 (FB). (AIR 
1923 Pat 137 = 2 Pat 198 (DB). Approv- 
ed.) 

(5) The Taxing Officer’s power of de- 
ciding as to the "necessity of paying a 
fee" would enable him to issue a certi- 
ficate that no fee is payable on a pro- 
bate for which application is made to 
the High Court. AIR 1925 Cal 12pi 
(1203) = 52 Cal 871 (DB). 

(6) A Taxing Officer has jurisdiction 
to decide if he has power under this 
section to demand additional court-fee 
on an appeal after the appeal has been 
admitted. AIR 1943 Pat 102 (105) = 21 
Pat 720. 

9. Fees in subordinate Courts. — (1) 
The Taxing Officer or the Taxing 
J udge has no power to decide any 
question as to the court-fees payable in 
the lower Courts. AIR 1935 All 817 (818) 
= 58 All 146 (FB). (Per Bennet J. in 
order of referred.) ** AIR 1951 Orissa 
8 (9) = ILR (1950) Cut 368 (DB) 
AIR 1945 Pat 81 (82) = 23 Pat 749 *♦ 
AIR 1935 Cal 338 (339, 344) (DB) **■ AIR 
1934 All 805 (806) = 57 All 71 (DB). 
(Disseuilng from AIR 1925. All 184.) •• 
AIR 1934 Rang 268 (269) = 12 Kang. 335 
** AIR 1925 Pat 392 (395) = 4 Pat 336 
(FB) ** AIR 1937 Pat 514 (516) = 16 
Pat 491 ** AIR 1927 Cal 775 (775) (DB). 

(2) The Taxing Officer has power to 
decide all questions as to the court-fee 
payable in the Higte Court and he can 
decide such questions ‘untrammelledt by 
the consideration that' his decision would 
be inconsiatent with the view taken> by 
the lower Courts as to the: valuation 
of the- matter. A!lR-'1920i Pat'598i(5iW' = 
4 Pat L Jour 700/ (Dl^. (The terms of 
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Section 5 — Note 9 (contd.) 

Section 5 are imperative and contain no 
restrictions on the power of Taxing 
Oilicer.) AIR 1951 Orissa 150 (I52i 
= ILR (1950) Cut 497. 

(3) The question of court-fee payable 
in lower Courts is to be decided by the 
Bench hearing the appeal. The decision 
of the Bench on such question is un- 
fettered by the Taxing Judge's decision 
which is final only as regards court-fee 
on appeal to the High Court. Regarded 
as decision laying down general princi- 
ples, the Taxing Judge's decision is 
merely that of a single Bench and not 
binding on a Division Bench. AIR l94o 
Pat 81 (82) = 23 Pat 749. 

10. Finality of Taxing OITicer's deci- 
sion. — (1) The finality of the decision 
of the Taxing OlTicer applies not only 
to the litigant who contested the cor- 
rectness of the taxation by the taxing 
clerk but also the respondent who was 
not a party to the decision by the Tax- 
ing Ollicer. (1897) 20 All 11 (17) (FBI. 
(Section 12 is in contrast.) AIR 1937 
Mad 46 (51) = ILR (1937) Mad 284 
(DB). (20 Mad 398. Foil.) AIR 1930 

Mad 597 (598) = 53 Mad 540 (DB). 


(2) The word “final*’ has the same 
meaning as it has .under Section 1'.^ 
(1890) 12 All 129 (152) (FB) *• AIR 1927 
Bom 643 (646) = 52 Bom 61 (DB). 

[See however AIR 1937 Mad 46 |51) 
= ILR (1937) Mad 284 (DB). (The order 
of the Court under Section 12 is su^iea 
to the revisional jurisdiction of the Hign 
Court [See Section 12 (iiil — Taxing 
Ollicer's order under this section cannot 
be reversed.)! 


(3) The word “final " denotes that the 
decision of the Taxing OlTicer cannot be 
questioned in appeal, revision or review 
AIR 1943 Bom 441 (442p ’*■* ( 36-43) 
Tax Dec. (Nag) 108 (109). (It can- 
not be reviewed under inhe^nt 

powers of Court.) ** ^ +^inn 

Dec (Nag) 57 (58) ** AIR 1917 Pat 100 
(100) = 3 Pat L Jour 92 (DB) * AIK 
1937 Mad 46 (51) = ILR (1937) Mad 
284 (DB). (Under Section 12 the ordei 
is subject to revision. No revision Ues 
under this section.) ** AIR 1923 Pal 
137 (138) = 2 Pat 198 (DB) * “ AIR ^27 
Bom 643 (645, 646) = 52 Bom 61 (DB) 
•* (1890) 12 All 129 (160) (FB). 

(4) Decision of Taxing OlTicer, on is- 
sue of court-fee payable, cannot be re- 
ferred to Taxing Judge. AIR 1966 All 


227 . 

(5) tVhere the intention of the Taxing 
OlTicer is not to decide the matter final- 
ly but merely to express an opinion 
and refer the question to the Taxing 
Judge, the Taxing Judge has jurisdicUon 
to go into the matter. (’36-43) Tax Dec 

(Nag) 57 (58). ^ _ 

(6) The finality is not merely a tem- 
Dorary finality for the purpose of the 
preliminary proceedings in connection 
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with getting an appeal or other proceed- 
ing filed. AIR 1937 Mad 46 (51) = ILR 
(1937) Mad 284 (DBj. 

(7) "Where once the question of court- 
fee on an appeal has been decided by 
the Taxing OlTicer. it cannot be re-open- 
ed at the hearing of the appeal before 
this section and cannot be questioned 
AIR 1920 Pat 593 (503) = 4 Pat L Jour 
700 (DB). 

[See AIR 1918 Pat 210 (210) = 3 Pat 
L Jour 443. (Case was followed in AIR 
1939 Pat 83 = 17 Pat 687 (DB).] 

(8) However wrong the order of the 
Taxing OlTicer may be. it is final under 
this section and cannot be questioned by 
the Court. 1907 Pun Re No. 39 p. 
168 (170) (DB) ^ AIR 1935 Cal 338 (339) 
iDBl ** AIR 1937 Mad 46 (51) = ILR 
(1937) Mad 284 (DBi AIR 1925 Pat 
392 (394) = 4 Pat 336 (FB) AIR 1932 
All 319 (320) (DB) AIR 1920 Pat 593 
(593) = 4 Pat L Jour 700 (DB). (Even 
though the decision involves the deter- 
mination of valuation of suit in lower 
Court.) 

[But see (1892) 15 All 117 (118) (FB) 

■ • AIR 1922 Bom 172 (1721 = 46 Bom 
840 (DBj.l 

(9) An accidental slip or an arithmeti- 
cal mistake made in the Taxing OlTicer's 
decision can be corrected. ('36-43} Tax 
Dec. (Nag) 108 (110). 

(10) In order to be final under this 
section, the decision of the Taxing OlTi- 
cer must be one on the merits. AIR 1934 
All 56 (57. 58) (DB). (Refusal to consider 
on ground of delay.) ** AIR 1925 Cal 
1201 (1203) = 52 Cal 871 (DB). (Ques- 
tion must have been raised and the 
Taxing Officer must have applied his 
mind to il.j (1898) 21 Mad 269 (270) 
(DB). 

(11) The mere fact that an appeal is 
admitted doe.s not necessarily involve 
a decision that the court-fee paid is 
sufficient and therefore does not pre- 
clude the question as to su/Ticiency of 
court-fee being raised at the hearing 
of the appeal. AIR 1943 Pat 102 (105) 
^ 21 Pat 720. 

(12) An ex parte order against the 
suitor without any opportunity being 
given to him to be heard will not be 
final under this section. AIR 1925 Pat 
392 (403) = 4 Pat 336 (FB). 

[See however 1903 All WN 214 (215).] 

(13) Where, in spite of notice, a party 
remains absent, he cannot afterwards 
contest the order of the Taxing OfTicer 
passed in his absence. AIR 1946 Mad 
257 (257). 

(14) When there is no decision by 
the Taxing Officer under this section, 
and excess court-fee has been paid bv 
a litigant by mistake or under an order 
of Court, the High Court has inherent 
power to direct the issue of a certificate 
to enable the party to obtain a refund 
from the revenue authorities. AIR 1930 
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All 471 (471) = 52 All 546 (DB) ** ATP 
1918 Pat 496 (497) = 3 Pat L Jour 452 
(DRl AIR 1932 Lah 219 (2201 ** AIR 
1932 Mad 438 (439) = 55 Mad 641 (DH* 
•*'* AIR 1915 Low Bur 70 (71) = 8 Low 
Bur Rul 155 ** AIR 1928 Pat 35 (35, 3fi» 
= 6 Pat 599 (DB' 

11. Reference by Taxing Officer. — (1) 
The section leaves it absolutely to the 
judgment of the Taxing OlTicer whether 
a reference to the Judge must be made. 
There is no provision for compelling 
him to make the reference. AIR 1937 
Mad 46 (48) = ILR (1937) Mad 284 (DBi 

(2) The Taxing Judge has no power 
to entertain a taxing matter unless the 
Taxing OlTicer considers that the ques- 
tion is of general importance and then 
chooses to refer it to the Taxing 
Judge. (*36-43) Tax Dec (Nag) 57 (58) 
** AIR 1951 All 499 (500) (DB). 

(3) The Taxing Judge can decide oniv 
the point referred to him in the order 
and not any other noint not referred. 
(’36-43) Tax Dec (Nag) 94 (95). 

i4) Where there was a conflict of deci 
sions in the same High Court on a ques- 
tion of court-fees on a memorandum of 
appeal from a decree for me.sne prolit-s 
it was held that the Taxing OlTicer acted 
rightly in referring the question to the 
Judge under this section. AIR 1933 Pal 
81 (83) = 12 Pat 188. 

(5) Where the jurisdiction of the Tax 
ing Ollicer to decide a matter or make 
an Ol der is being questioned, he can re- 
fer the question under this section, if he 
thinks the question to be of general 
importance. AIR 1943 Pat 102 (105) = 2i 
Pat 720. 

(6) In references under this section, 
the Taxing Officer should avoid referr- 
ing abstract question of law. The ques- 
tion to be referred to the Court should 
be whether the particular suitor has to 
pay a court-fee or additional court-fee. 
This can be done by referring the 
whole case of court-fee arising in a 
particular case to the Court. 1965 All LJ 
909. 

12. Decision of Taxing Judge — Finality. 
— (1) The decision of the Taxing Judge 
under this section is not liable to be set 
aside in appeal, revision or reference. 
1903 All WN 214 (215) AIR 1958 SC 
245 (249) = 1958 SCR 1021 ** AIR 
1954 Mad 1126 (1128) (DB) ** AIR 1927 
Bom 643 (647) = 52 Bom 61 (DB). 

(2) See also Note 9. 

13. Reference to Bench. — (1) A 

Bench of Judges may be appointed to 
answer a reference under this section. 
AIR 1935 Pat 396 (397) = 14 Pat 658 
(SB) ** (1894) 4 Mad L Jour 22 (22) 

(DB). (Judgment by a Division Bench 
on reference under Section 5.) ** AIR 
1946 Lah 280 (284) = ILR (1947) Lah 
47 (FB). (In order of reference.) 


[But see AIR 1914 Cal 40 (46). (Doubt 
expressed with reference to 9 Beng LR 
30 where a reference was heard by a 
Bench of two Judges.) ** AIR 1951 
Orissa 265 (266) = ILR (1950) Cut 365 
(DB)J 

(2) Word ‘Judge’ occurring in Sec- 
tion 5, Court-fees Act can be read as 
‘Judges’ — Taxing Judge or Chief Jus- 
tice can make reference under Section 
5 to a larger Bench. AIR 1969 All 484 
(FB). (AIR 1951 All 499 and (1911) ILR 
33 All 20, Overruled, AIR 1951 Orissa 
265, Diss. from.) 

(3) The Chief Justice can appoint him- 
self as the Taxing Judge under this 
section. AIR 1923 Mad 362 (362) = 46 
Mad 592. 


(4) II is not necessary that the Chief 
Justice must specify the Judge to dis- 
pose of a reference before it is made; 
he can specify the Judge on receiving 
the reference. Even if he has specified 
a Judge to dispose of references gene- 
rally, he has the power to specify an 
other Judge to dispose of a particular 
reference even after the reference has 
been made; in that event the particular 
•judge becomes the Judge to whom the 
reference is to be made. AIR 1957 All 
207 (212) (DB). (Per Desai J.) 

(5) The section does not prescribe any 
form in which the order of the Chief 
Justice appointing a Judge or con.stitut- 
ing a Bench to hear a matter should be 
passed. The order might be a general 
or special one. It might be written or 
even an oral one. AIR 1957 All 207 
(209) (DB). 

(6) No assumption can be made, from 
the practice in the Madras High Court 
to refer disputes as to proper court-fee.s 
arisiiig between suitors on the Original 
Side and the Registry to the Chamber 
Judge, that the Chamber Judge on the 
Original Side was appointed generally 
to deal with such disputes. AIR 1958 
SC 245 (249) » 1958 SCR 1021. 

(7) The section provides that the ques- 
tion is to be referred to the final deci- 
sion of the Chief Justice, etc. This im- 
plies that such Judge shall not have 
power to refer the matter further to 
another Bench for disposal. AIR 1924 
Pat 161 (161) = 3 Pat 146 ** AIR 1957 
Andh Pra 766 (768, 769) ** AIR 1951 
All 499 (500) (DB) ** AIR 1951 Orissa 
265 (266) = ILR (1950) Cut 365 (DB' * 
AIR 1933 Pat 81 (83) = 12 Pat 188 
(1911) 33 All 20 (23). 

[But see AIR 1935 Pat 396 (397) = 
14 Pat 658 (SB).] 

(8) The Judge to whom the question 
has been referred can refer to a Full 
Bench any question of law which may 
be involved and dispose of the reference 
in accordance with the opinion of the 
Full Bench. AIR 1932 All 485 (485) = 54 
All 812 (FB). 
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[But see AIR 1957 Andh Pra 766 (768. 
769).] 

(9) When there is no question of a 
reference by a Taxing OlTicer under 
this section, a reference by the Beach 
(before which a case may come) to a 
larger Bench or to a Full Bench is not 
precluded. (1907) 30 Mad 96 (97) (FB). 

(10) Taxing Officer decided that a 
certain court-fee be paid on a memo of 
appeal — Appellant failed to pay the 
same — Case placed before a Bench for 
orders — Order of the Taxing Oll'icer 
attacked before the Bench as being 
ultra vires — The matter may be refer- 
red by such Bench to a Full Bench. AIR 
1925 Pat 392 (393) = 4 Pat 336 |FB). 

(11) Where the question about the 
adequacy of the Court-fees leviable on 
the appellant's memorandum of appeal 
is properly referred by the Master to 
the Chief Justice of the Madras High 
Court and has been decided by the Divi- 
sion Bench of the High Court in pur- 
suance of the requisite order made by 
the Chief Justice in that behalf, the 
decision reached by the Division Bench 
must be held to be final under thi.s sef’ 
tion. AIR 1958 SC 245 (251) = 1958 SCR 
1021 . 

14. Enquiry by Taxing Ofticer or Tax- 
ing Judge. — (1) The parties should be 
called upon to produce in such manner 
as may be convenient, evidence to en- 
able the Taxing Odicer to decide the 
question of court-fee. It should not be 
decided merely on the allegations in 
the plaint. AIR 1925 Pat 392 (397) = -J 
Pat 336 (FB) ** AIR 1951 Orissa 150 
(152) = ILR (1950) Cut 497. 

(2) Though the question of court fee 
is primarily one between the appellants 
and the Crown, the respondents can also 
be heard. AIR 1943 Pat 102 (103. 10 
»= 21 Pat 720. 

15. Powers and duties under this sec- 
tion. — (1) The Taxing OlTicer or Tax- 
ing Judge has no power to dispose «)f 
the proceeding if the requisite court-fee 
is not paid and if the fee is not paid 
as required, the matter must be laid 
before the Court for orders. See AIR 
1925 Pat 392 (393) = 4 Pat 336 (FB) ** 
(1875‘ 24 Suth WR 258 (258) (DB). (No 
power to return petition of appeal when 
stamp insulTicient.) •* (1910) 32 All 59 
(63). (No power to allow time for 
paying deficit in court-fee.) 

(2) The Taxing Officer has no power 
to ask an appellant to the High Court 
to deposit any sum of money in Court 
as a condition precedent to having his 
case tried. The only power he has is 
to direct the appellant to pay court-fee. 
AIR 1928 Pat 29 (30) *= 6 Pat 602 (DB). 

(3) A Taxing Judge is bound to follow 
the law as laid down by a Division 


Bench of the High Court whether he is 
acting administratively or judicially. 
(1940) 42 Pun LR 101 (102). 

(4) It is not the Taxing Officer's duty 
to advise parties as to the stamp requir- 
ed under tlie Court-fee Act or to giv^ 
them notice that they had not sulFicienf- 
ly stamped documents which that Act 
requires to be stamped. (1890) 12 All 129 
(136) (FB). 

(5) It is not for the Taxing Judge to 
see whether the suit is properly framed. 
AIR 1943 Nag 70 (72) = ILR (1943) Nag 
440 ** ('36-43) Tax Dec (Nag) 51 (52) 

AIR 1924 Cal 183 (184). 

(6) The Taxing Officer must see that 
tile appellant does not escape liability by 
vague and indefinite statements of facts 
or by adopting such expedients, as for 
instance bringing essentially a title suit 
in the guise of a partition suit. AIR 
1943 Pat 102 (106) = 21 Pat 720 (720). 

[But see (1890) 12 All 129 (161) (FB) ] 

16. Objection as to court-fee on appeal 
if can be taken after admission of ap- 
peal. — (1) Where the memorandum of 
appeal is simply admitted without any 
objection being taken to the court-fee 
paid, an objection as to court-fee can 
be raised at the hearing of the appeal. 
(18981 21 Mad 269 (270) (DB) (1910) 37 
Cal 914 (917) (DB) ** AIR 1925 All 787 
(788) = 47 All 756 (DB) •* AIR 1930 
Mad 597 (598) = 53 Mad 540 (DB) 

AIR 1943 Pat 102 (105) = 21 Pat 720. 

(But see (1897) 20 Mad 398 (401) 

(DB).] 

(2) Objection as to court-fee can bo 
taken by the respondent to the appeal. 
.\IR 1925 All 787 (788) = 47 All 756 (DB) 

AIR 1930 Mad 597 (598) = 53 Mad 
540 (DB) AIR 1943 Pat 102 (104 j 
21 Pat 720. 

(3) Even after an appeal has been ad- 
mitted, it is open to the Taxing OlTicor 
to consider the question of court-fee on 
the aoneal and require additional court- 
fee to be paid. AIR 1933 Pat 234 (235. 
236) = 12 Pat 694 ** AIR 1943 Pat 102 
(104. 105) sr-. 21 Pat 720. 

(4) A Taxing Officer can refer the 
Question of court-fee on an appeal to 
the Taxing Judge under this section 
even after admission of the appeal. AIR 
1943 Pat 102 (105) = 21 Pat 720 (720) 
=•* AIR 1934 All 807 (808). 

(5) Stamp Reporter fir.st made a mis- 
take and reported that the court-fee 
paid on the memorandum of appeal 
was sufficient — He can revise hi.s 
report and refer the matter to the Tax- 
ing Officer. AIR 1943 Pat 102 (104, 105) 

= 21 Pat 720 ** AIR 1933 Pat 234 (235. 
236) =■ 12 Pat 694 ** AIR 1951 Orissa 
150 (152) = ILR (1950) Cut 497 *♦ AIR 
1951 Orissa 8 (9) = ILR (1950) Cut 368 
(DB). 

(6) The question of court-fee, raised 
before a Taxing Officer and decided by 
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CHAPTER m 

FEES IN OTHER COURTS AND IN PUBLIC OFFICES 

6. Fees on documents filed, etc., in Mufassal Courts or in public offices.— Ex- 
cept in the Courts hereinbefore mentioned, no document of any of the kinds speci- 
fied as chargeable in the First or Second Schedule to this Act annexed shall be 
filed, exhibited or recorded in any Court of Justice, or shall be received or furnish- 
ed by any public officer, unless in respect of such document there be paid a fee 
of an amount not less than that indicated by either of the said schedules as the 
proper fee for such document. 

[Cf. A. P. Act 7 of 1956. S. 4; Bora. Act 36 of 1959, S. 5 (1); Hima. Pra. Act 8 of 
1968, S. 6; Jamrau and Kashmir Act 7 of 1977 Svt., S. 6; Ker. Act 10 of I960,, S. 4; 
Mad. (Tamil Nadu) Act 14 of 1955, S. 4; Mys. Act 16 of 1958, S. 4.] 

STATE AMENDMENTS 

Andaman and Nicobar: 

(1) The word and figure “CHAPTER III” and the heading “Fees in other Courts 
and in Public Offices” occurring before section 6 shall be omitted. 


Section 5 — Note 16 (contd.) 
him cannot be re-agitated at the hear- 
ing of the appeal. AIR 1937 Mad 46 (47, 
51) = ILR ,1937) Mad 284 (DB). (Res- 
pondent cannot agitate on ground that 
he was not heard.) =** AIR 1933 Pat 
234 (235, 236) = 12 Pat 694 AIR 1928 
Lah 370 (371) (DB). 

SECTION 6 — SYNOPSIS 

1. Heading of Chapter. 

2. Scope and applicability. 

3. “Document of any of the kinds 

specified.** 

4. Probates and letters of administra- 

tion. 

5. “Received.” 

6. “Furnished.** 

7. Power of Court to question valua* 

tion given by party. 

8. “Amount not less than that indi- 

cated by either of the said sche- 
dules as the proper fee.** 

9. U. P. State Amendments. 

1. Heading of Chapter. — ( 1 ) The 
heading of Chapter III of which this is 
tlie first section is not an accurate head- 
ing. If the heading were accurate, all 
the sections in the chapter would refe.^ 
orily to Courts other than Chartered 
High Courts and Presidency Small 
Cause Courts. This is not the case. For 
instance, Sections 7 and 8 are general 
in terms and refer to fees payable 
“under this Act”, and not only to those 
“under this chapter”. (See also the 
wording of Section 12). When there is 
inconsistency between the heading of a 
chapter and a section therein, the latter 
is to prevail. AIR 1925 All 787 (789) = 
47 All 756 (DB) ** AIR 1932 Cal 346 
(348) = 59 Cal 528. 

2. Scope and applicability. — ( 1 ) The 
fees payable in the Madras City Civil 
Court are governed by this section. (1912) 
35 Mad 567 (568) (FB). 


(2) This section does not make provi- 
sions with regard to Chartered High 
Courts. AIR 1928 Sind 87 (88) = 23 Sind 
LR 91 (DB). 

(3) The provision in Section 6 of the 
Court-fees Act about payment of court- 
fees must mean payment to the Gov- 
ernment of the State. The adequacy of 
the amount of court-fee payable in a 
particular State must be judged in ac- 
cordance with the Court-fees Act as 
amended and applicable in the particular 
State. AIR 1960 Bom 96 (98. 99) = 61 
Bom LR 996. 

(4) The Judge of the High Court who 
constitutes the Board under the Bihar 
Land Reforms Act (30 of I960) and to 
whom appeals under Section 17 of that 
Act lie is a public oflicer. Thus the peti- 
tion of appeal cannot be received by 
reason of this section by the Board with- 
out payment of Court-fees prescribed 
either in Schedule I or in Sch. II. AIR 
1958 Pat 235 (236) = 36 Pat 507. 

(5) The failure to pay the prescribed 
court-fees on a plaint will not affect the 
jurisdiction of the Court to entertain the 
suit. AIR 1918 PC 188 (191) = 43 Bom 
507 = 46 Ind App 24 * * (1913) 24 Mad 
L Jour 658 (659) (DB) •* AIR 1952 
Madh B 147 (Pr 6). 

(6) Where a plaint is unstamped, or is 
on the face of it understamped, then 
under S. 6 of the Court-fees Act the 
Court may refuse to receive it. AIB 
1949 Nag 263 (264, 265) = ILR (19,48) Nag 
932. 

(7) Court-fee on plaint found insuffi- 
cient — Court should not dismiss suit 
on merits without calling upon plaintiff 
to pay additional Court-fee — Failure to 
supply deficient Court-fees — Plaiint has 
to be rejected. AIR 1957 Ker 85. 

(8) Government also is bound to pay 
court-fees like any other litigant in 
suits filed by the Government and, if 
successful can recover the same as costs. 
(1902) 25 Mad 457 (497) (DB). 
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(2) Section 6 of the Act shall he leninnbercd as sub-section (1) thereof and after sub- 
section (1) as so renumbered, add sub-section (2) as follows: 

[Note.— This sub-section (2) is the same as that of West Bengal.]— Reg. II of 1957 
Ss. 4 and 5 (1-8-1957). 


Manipur and Tripura: 

In application to the said Union territories, in S. 6, for the words “Except in the 
Courts hereinbefore mentioned”, substitute the words “Except in the Court of the Judi- 
cial Commissioner for Manipur/Tripura” (w.e.f. 15-12-1963)— See G.S.Rs. 1119 and 1120 
Gaz. of Ind., 1-7-1963, Pt. II. Sec. 3(i). pp. 501 and 531. 

Orissa: 

Section 6 has been renumbered as S. 6(1) and the following inserted as S. 6(2):— 

“(2) Notwithstanding anything contained in sub-section (1), the State Govern- 
ment may by notification, direct that a copy of a document, specified as charge- 
able in Schedules I and II to this Act annexed, shall be furnished by a Public 
Ofiicer without payment of the fee indicated by either of the said Schedules as 
the proper fee for such copy and the copy so furnished shall be chargeable with 
the requisite fee only when it is filed, exhibited or recorded in any Court of justice 
or received by a public officer as mentioned in sub-section (1).” — Orissa Act 5 of 
1939, S. 4 (31-10-1939). 


Section 6 — Note 2 (confd.) 

(9) The court-fee payable on a docu- 
ment has to be ascertained under the 
provisions of the Court-fees Act. at the 
time when the document is required to 
be filed, exhibited or received in a Court 
and if the document is not adequately 
stamped at the crucial date, it has no 
validity. AIR 1950 Bom 234 (235. 236i. 

(10) Under this section the Court is 

directed not to accept a document which 
Is not properly stamped but it has been 
held that the section has to be read along 
with S. 149, Civil P. C. and when an in- 
sufficiently stamped document is filed in 
Court, the Court has jurisdiction under 
the latter section to grant time for mak- 
ing good the deficiency. AIR 1956 All 
663 (664, 665) = ILR (1956) 1 All 156 

(DB). 

(11) This section does not concern it- 
self with the mode or manner in which 
a document comes before a Court: the 
terms of the section are explicit and 
require that in respect of a document 
coming before it, a fee as prescribed 
must be paid. Thus, the fact that it is 
not by reason of a voluntray act on the 
part of the plaintiff but in pursuance of 
an order of the Court that the plaint 
was transferred is not relevant in con- 
sidering the application of this section. 
air 1990 Bom 234 (235, 236). 

(12) When objection is taken by the 
C^urt-fee Examiner to the correctness of 
the Court-fee paid by a party in a suit 
or appeal and when the party contests 
the view taken by the Court-fee Exa- 
miner, the Court has a duty to consider 
the nature of the objections raised by 
the Court-fee Examiner, the explanation 
offered by the party concerned or his 
answers to the objection raised by the 
Court-fee Examiner, and the Court con- 
cerned must also pass an order setting 


out all these aspects and express clearly 
its view as to whether it accepts the 
opinion of the Court-fee Examiner or 
whether it accepts the stand taken by 
the party concerned. AIR 1967 Ker 85 
(87) = 1965 Ker LJ 1038. 

(13) Where the plaint is considered 
a.s sufficiently stamped at the initial 
stage by the Court, the question of the 
appliciability of S. 6 does not arise. But 
if at a later stage the question of Court- 
fee is raised by the defendant this may 
be tried as a preliminary issue and if 
the Court in such a case comes to a 
finding that the plaint has been insuf- 
ficiently stamped S. 6 read with O. 7 
R. II. Civil Procedure Code comes into 
play. AIR 1960 Pat 527 (529) = 1960 
BLJR 505. 

(14) S. 149. Civil P. C. is exception 
to rule contained in this section. AIR 
1966 Punj 332 (332) = 1965 Cur LJ 578 
(DB). 

3. “Document of any of the kinds spe- 
cified.” — (1) An oral application to the 
Court, where such is allowed, does not 
require any court-fee under this section 
(1870) 2 NWPHCR 418 (418) (DB). 

(2) If a document does not fall under 
any of the categories listed in the first 
or second schedule as being chargeable 
with fees this section will not apply. 
AIR 1926 Cal 638 (639). 

[See also AIR 1937 Nag 6 (8). (Section 
6 refers to Schedules.)] 

(3) No court-fee is necessary on an ap- 
plication by a witness for return of 
documents filed by him in obedience to 
a summons. (1871) 15 Suth WR 237 (237) 
(SB). 

(4) Applications not required by the 
Civil Procedure Code to be in writing 
do not fall within the scope of this sec- 
tion. (1870) 2 NWPHCR 418 (418) (DB). 
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Pondicherry: 

Same as in Andaman and Nicobar — See Act 26 of 1968, S. 3 and Schedule, Pt. II, 
(18-12-1968). 

Uttar Pradesh: 

The whole of Section 6, as successively amended by the U- P. Acts 2 of 1936, 19 of 
1938, 9 of 1941, 25 of 1952 and 20 of 1958 is reproduced below: 

“6. (1) Except in Courts hereinbefore mentioned, no document of any of the 

kinds specified as chargeable in the First or Second Schedule to this Act annexed 
shall be filed, exhibited, or recorded in any Court of Justice, or shall be received or 
furnished by any public officer, unles.s in respect of such document, there be paid a 
fee of an amount not less than that indicated by either of the said Schedules as the 
proper fee for such document: 

Provided that where such document relates to any suit, appeal or other pro- 
ceeding under the United Provinces Tenancy Act, 1939, or the United Provincer 
Land Revenue Act, 1901, the fee payable shall be three quarters of the fee indi- 
cated in either of the said Schedules except where the amoimt or value of the sub- 
ject-matter of the suit, appeal or proceeding to which it relates exceeds Rs. 500; 


Section 6 — Note 3 (contd.) 

(5) A written statement is not liable 
to court-fee as not being covered 
by the first or second schedule. (1883) 12 
Cal LR 367 (368) (DB). 

(6) A memorandum of objections filed 
under O. 41 R. 26 of the Civil Procedure 
Code in regard to findings returned by 
the lower Court on remand is not liable 
to court-fee. AIR 1936 Oudh 180 (181) = 
11 Luck 704 (DB) ** AIR 1932 All 526 
(526, 527) := 54 All 465 >'* AIR 1928 Pat 
85 (85). 

(7) No court-fee is payable on a claim 

filed by a creditor against the estate of 
a deceased in pursuance of a public 
notice inviting such claims, in an ad- 
ministration suit, after a preliminary 
decree for administration has been pass- 
ed. AIR 1931 Mad 683 (683, 684) = 55 

Mad 626 (DB). 

(8) No court-fee is payable on a memo- 
randum of appeal in an appeal to the 
Government preferred under Rule 22 
of the Agency Rules framed by the Gov- 
ernment under Act XXIV of 1839 and 
referred to the High Court under that 
rule by the Government. (1899) 22 Mad 
162 (163). 

4. Probates and letters of administra- 
tion. — (1) Probates or letters of ad- 
ministration are documents of the kind 
specified in Art. 11 of Sch. 1 and would 
have been covered by this section. But 

S. 19K expressly provides that nothing 
in this section or S. 28 shall apply to 
probates or letters of administration. 
a912) 15 Ind Cas 621 (622) (DB) (Cal). 

[But see AIR 1935 All 449 (450) = 57 
All 881 (DB).] 

(2) The liability for duty on probate 
or letters of administration does not de- 
pend on whether such probate or letters 
of administration are necessary under 
the law to entitle a person to get pos- 
session or deal with the estate of the 


deceased. AIR 1935 All 449 (450) = 57 
All 881 (DB). 

5. “Received.” — (1) A transfer of 
suits from the Original Side to the 
City Civil Court under Section 8 of 
Madras Act (10 of 1955) cannot be 
brought within the scope of the word 
‘received* occurring in this section. AIR 
1958 Mad 291 (294) = ILR (1958) Mad 
711 (DB). 

(2) Partition suit of two properties — 
Transferred from City Civil Court to 
High Court — Section 14 of Madras 
City Civil Court Act applicable — Plain- 
tiff would be bound to pay court-fees on 
scale for the time being in force in High 
Court as a Court of ordinary original 
civil jurisdiction — Under Section 6 it 
has to be paid separately on each items 
of properties, as relief regarding two 
items of property related to two distinct 
causes of action. (1963) 76 Mad LW 
257. 

6. “Furnished.” — (1) With reference 
to the grant of a certificate under Act 
XXVII of 1860, it was held that the 
“furnishing*’ is made at the time when 
the Court determines to grant the cer- 
tificate (when it is to be drawn up 
ready to be issued to the party). The 
“furnishing” does not refer to the time 
at which the certificate is actually issu- 
ed to the applicant by the office. (1872) 
17 Suth WR 489 (490) (DB). 

(2) When a Court adjudged a person 
to be entitled to a certificate of guar- 
dianship under Act XL of 1858, such 
person substantially obtained the certi- 
ficate although it might not be drawn 
UP or issued at the time. (1890) 17 Cal 
347 (357) = 16 Ind App 195 (PC). 
(Reversing (*86) 12 Cal 542.) 

7. Power of Court to question valua- 
tion given by party. — (1) It is the duty 
of the Court to enquire into the proper 
valuation of a suit when it has grounds 
to consider that the valuation .given by 
the party is not correct. AIR 1925 Pat 
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Provided furlher tliat the fee payable in respect of any such document as is 
mentioned, in the foregoing proviso shall not be less than one and one-fourth of 
that indicated by cither of the said Schedules before the first day of May 1936. 

Explanation. — Where the amount of fee prescribed in the Schedule contains 
any fraction of a rupee below twenty-five naye paise, or above twenty-five naye 
paise but below fifty naye paise, or above fifty naye paise but below .seventy-five 
naye paise, or above seventy-five naj’e paise but below one rupee, the proper fee 
shall be an amount rounded off to the next higher quarter of a rupee as herein- 
after appearing in the said Schedules. 


(2) Notwithstanding the provisions of sub-section (1), a Court may receive a 
plaint or memorandum of appeal in respect of which an insufficient fee has been 
paid but no such plaint or memorandum of appeal shall be acted upon unless the 
plaintiff or the appellant, as the case may be, makes good the deficiency in court- 
fee within such time as may from time to time be fixed by the Court. 

(3) If a question of deficiency in court-fee in respect of any plaint or memo- 
randum of appeal is raised by an officer mentioned in S. 24-A, the Court shall, 
before proceeding further \\’ith the suit or appeal, record a finding whether the 
court-fee paid is sufficient or not. If the Court finds that the court-fee paid is 
insuIBcient, it shall call upon the plaintiff or the appellant, as the case may be, to 
make good the deficienc\- within such time as it may fix, and in case of default shall 
reject the plaint or memorandum of appeal: 

Provided that the Court may, for sufficient reasons to be recorded, proceed with 
the suit or appeal if the plaintiff or the appellant, as the case may be, gives secu- 
rity to the satisfaction of the Court, for pa>ment of the deficiency in court-fee 
within such further time as the Court may allow. In no case, however, shall judg- 
ment be delivered unless the deficiency in court fee has been made good, and if the 
deficiency i.s not made good within such time as the Court may from lime to time 
allow, the Court may dismiss the suit or appeal. 


Section 6 — Note 7 (contd.) 

392 (396, 397) = 4 Pat 336 (FBI 

AIR 1930 Cal 65 (66, 67) = 57 Cal 587 
iDB). 

8. “Amount not less than that indicat- 
ed by either of the said schedules as the 
proper fee.” — (1) Plaint so worded 
that the plaint could be read both as 
falling under Section 39 of the Specific 
Relief Act for adjudging a written in- 
strument void or voidable and as fad 
ing under Section 42 of the same Act 
for a mere declaration — Fee must 
satisfy both schedules — A fixed fee of 
Rs. 10 under Sch. II. Art. 17 will not 
be enough. An ad valorem fee under 
Sch. 1 . if such fee is higher than the 
fee of Rs. 10 must be paid. AIR 1935 All 
817 (833, 834) = 58 All 146 (FB). 

9* U. P. State Amendments. — (1) 
Under sub-section (2) added by the 
amendments the Court is authorised to 
receive an insufficiently stamped plaint 
or memorandum of appeal and grant 
time to the party to make good the 
dcffciency. (1940) 15 Luck. 390 (391) (DB). 

(2) It is imperatively necessary that 
the provisions of clauses (2). (3) and 

(4) of Section 6 as amended should be 
faithfully followed. AIR 1941 All 55 
(66) (DB). 

(3) Sub-section (3) of Section 6 pro- 
vides an objection to be raised by a 
Chief Inspector of Stamps and sub-sec- 


tion (4) gives another and separate 
right to the party to raise that ques- 
tion by means a written statement or 
an application later on. In the first case 
it will be decided in accordance with 
sub-section (3) and in the second case 
it will be decided if there is evidence 
necessary, after taking the evidence, as 
an issue in the case. Therefore even 
though upon the office report, the Court 
decides in the absence of the respon- 
dent that the Court-fee paid by the ap- 
pellant is sufficient, the respondent can 
again agitate the question, and the Court 
can again consider the same and decide 
that the Court-fee paid is insufficient 
and direct the appellant to make good 
the deficiency within a certain time. 
air I960 All 372 (373). (AIR 1941 Mad 
626 and AIR 1949 Mad 395. Dissented 
from.) 

(4) No doubt, a defendant has been 
given by Section 6 (4) a right to raise 
the issue, but he can exercise that right 
.so far as the Court trying the issue is 
concerned only until such time as any 
decision on it has not been recorded. It 
after hearing the proper Revenue Autho- 
rity, such as the Chief Inspector of 
Stamps, the Court adjudicates upon that 
question and records a finding; ana us 
finding is not challenged by the Revenue 
Authority as provided in Section 6B(i} 
within the period of limitation allowed 
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(4) Whenevei- a question of the proper amount of court-fee payable is raised 
otherwise than under sub-section (3), the Court shall decide such question before 
proceeding with any other issue. 

(5) In case the deficiency in court-fee is made good within the time allowed 
by the Court, the date of the institution of the suit or appeal shall be deemed to 
be the date on which the suit was filed or the appeal presented. 

(6) In all cases in which the report of the officer referred to in sub-section (3) 
is not accepted by the Court, a copy of the finding of the Court together with a 
copy of the plaint, shall forthwith be sent to the Chief Inspector of Stamps.'* 

West Bengal: 

(1) By Bengal Act 7 of 1935, for the heading of this chapter, namely, "Fees in 
other Courts and in Public Offices” the heading "Computation of fees” was substituted. 

(2) By the same Act, S. 6 was transferred from Chap. Ill and inserted after S. 5 in 

Chap. II and S. 6 as thus transferred was renumbered as sub-section (1) of Section 6 

and in that section as so renumbered, for the words "be paid”, the words "has been paid*' 
were substituted. 

(3) To the said section as so renumbered and amended, the following sub-section 
was added. [Note.— The sub-section reproduced below is as further amended by S 2 
of the Bengal Act 1 of 1936] namely; 


"(2) Notwithstanding anything contained in sub-section (1) or in any other Act, 
a Court may receive a plaint or memorandum of appeal in respect of which an in- 
sufficient fee has been paid subject to the condition that the plaint or memorandum 
ot appeal shall be rejected unless the plaintiff or appellant, as the case may be, 
pays to the Court within a time to be fixed by the Court such reasonable sum on 
account of the court-fees as the Court may direct." 


Section 6 — Note 9 (contd.) 
by law. that findng is conclusive on the 
question of suiTiciency of court-fee, so 
far as that Court is concerned and the 
matter cannot be re-agitated by the de- 
fendant before that Court. AIR 1950 All 
520 (523) = ILR (1951) 2 All 735 (DB). 

XU court-fee raised by 

me defendant in a suit for partition — 
Court decided the question of court-fee 
along with the merits of the case and 
embodied everything in a single judg- 
ment and added a direction that the de- 
cree be drawn up after the deficiency is 
made good — Procedure adopted by 
the Court is in flagrant violation of the 
provisions of Section 6, Cl. (4) as amend- 
ed in United Provinces. AIR 1941 All 
55 (56) (DB). 

(6) Where on a report of the Mun- 
sarim of the Court that the court-fee 
paid on a memorandum of appeal is suffi- 
cient, the Court decides that it is suffi- 
cient and admits the appeal, the order 
is only provisional and not final and 
will not preclude the Court from con- 
sidering and adjudicating upon an ob- 
jection as to inadequacy of court-fee 
raised by the Inspector of Stamps or by 
the respondent who had not yet been 
heard on the point. AIR 1942 Oudh 385 
(386). 

(7) Revision application by the Chief 
Inspector of Stamps should state date 
on which order of lower Court was 
received. AIR 1946 All 355 (356) (FB). 

(8) The only penalty against appel- 
lant not paying deficient court-fee is re- 


jection of appeal — Deficiency cannot 
be recovered from him. AIR 1946 All 
355 (356) (FB). 

(9) Proceeding with the receivership 
application amounts to "proceeding with 
the suit*’, within the meaning of Sec- 
ton 6 (3) as amended in the Uttar Pra- 
desh. Hence, if there is an objection 
that the plaint is not properly stamped, 
the Court ought not to take any action 
upon it so as to give relief to the plain- 
tiff by way of an interim injunction or 
an order of appointment of a receiver 
or otherwise before it decides the issue 
of the court-fee. AIR 1952 All 279 (284) 
= ILR (1953) 1 All 170 (DB). 

(10) Section 28 of the Act is not to be 
treated as a justification for flouting 
the provisions of Sections 4 and 6 and 
no Court is deliberately to receive a 
document insufficiently stamped except 
in the circumstances mentioned in Sec- 
tion 6 (2). No time can be given for 
making good a deficiency of any Court 
fee except as permitted by Section 6 
(2), and it follows that a High Court 
has no power to give time for making 
good a deficiency in the Court-fee; it 
must refuse to receive the document. 
AIR 1964 AH 552 (555, 557) (FB). 

(11) Plaint not properly stamped can- 
not be filed or received — Even if filed 
and received it will remain invalid un- 
less it is properly stamped — Fact that 
plaint was held to be a valid document 
by court receiving it neither precludes 
appellate Court from judging its validity 
nor absolves it from the duty of doing 
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STATE AMENDMENTS 

Sections 0>A, G>B, 6>C 
Uttar Pradesh: 

G-A. (1) Any person called upcm lo make good a deficiency in courl-fce may 
appeal against such order as if it were an order appealable under Section 104 of the 
Code of Civil Procedure. 

The party appealing shall file with the memorandum of appeal, a certified copy 
of the plaint together with that of the order appealed against. 

(2) In case an appeal is filed under sub-section (1), and the plaintiff does not 
make good the deficiency, all proceedings in llm suit shall be stayed, and all interim 
orders made including an order granting an injunction or appointing a receiver, 
shall be discharged. 

(3) A copy of the memorandum of the appeal together with a copy of the 
plaint and of the order appealed against shall be sent forthwith by the appellate 
Court to the Chief Inspector of Stamps. 

(4) If such order is varied or reversed in appeal, the appellate Court shall, if 
the deficiency has been made good before the appeal is decided, grant to the ap- 
pellant a certificate, authorising him to receive back from the Collector such amount 
as is determined by the appellate Court to have been paid in excess of the proper 
court-fee. 


Section 6 — Note 9 (contd.) 
so — If it finds it invalid by reason of 
not being properly stamped it has to 
ignore the plaint unless and until it is 
properly stamped — Power of appellate 
Court to direct payment of court-fee is 
not dependent upon whether the docu- 
ment may be or intended to be ‘’used'* 
in appeal. AIR 1968 All 216 (222. 223) 
(FB). (AIR 1957 All 63 and AIR 1962 
All 268, Overruled.) 

Sections 6A to 6C (U. P. State Amend- 

ment) — Note 1 

(1) Where in a partition suit, on ob- 
jection by the defendant regarding court- 
fee, the Court passes a judgment in 
plaintifT's favour and orders that the 
decree should not be drawn up till the 
deficient court-fee is paid and the plain- 
tiff appeals without paying the deficiency 
in court-fee, his appeal is only against 
an order under Section 6-A but not 
against a decree as no decree has been 
drawn up. AIR 1941 All 55 (56) (DB). 

(2) It is not open to the defendant in 
an appeal by the plaintiff to file cross- 
objections to the effect that the plain- 
tiff should have been called upon to pay 
a higher amount of court-fee. AIR 1942 
Oudh 391 (391) = 18 Luck 256 (DB) *■* 
AIR 1954 All 188. 

(3) When an appeal lies against an 
order directing payment of court-fees, 
incidental orders which led up to it can 
be set right. AIR 1941 All 298 (300) =• 
ILR (1941) All 558 (DB). 

(4) Suit filed before the coming into 
force of the amendment — Order 
garding court-fee passed against the 
plaintiff subsequently can be appealed 
against under Section 6-A (1). AIR 
1941 All 298 (300) = ILR (1941) All 
B68 (DB). 

(5) The Chief Inspector of Stamps is 
incompetent to make a reference to the 


High Court under Section 6 D. He is 
only entitled under Section 6-B within 
the prescribed period to move the pre- 
scribed Court by an application in writ- 
ing for revision. A letter sent by the 
Chief Inspector containing a statement 
of his opinion and not bearing a stamp 
cannot be considered to be an applica- 
tion in writing for revision under Sec- 
tion 6-B. AIR 1941 All 369 (370) =» H.B 
(1941) All 585 (DB). 


(6) Appeal under Section 45 (2i, U. P- 
Encumbered Estates Act -- District 
udge directing payment of ad valorem 
ourt-fee and granting time to make 
:ood deficiency — Section 46, U. P. En- 
umbered Estates Act, does m)t apply 
lemedy is by appeal under Section 6 A. 
Eourt-fees Act. AIR 1943 Oudh 213 (214) 
DB). 

(7) Decision of appeal regarding 
ourt-fee under Section 6-A (U. P.)- 
’ourt-fees Act — Order demanding ad- 
litional court-fee — Decision of appel- 
ate Court is a case decided within 
lection 115. AIR 1960 All 590. 

(8) The order demanding court-fee 
aay be said to be a ‘case decided* with- 
n Section 115. Civil P. C. But since 
inder Section 6-A an appeal is provid- 
'd for the plaintiff, no revision is main- 
ainable in High Court at his instance. 
^IR 1952 All 644 (Prs. 6. 7, 8) (DB). 

(9) There is nothing in Section 12 to 
ndicate that if the Chief Inspector of 
Stamps has not taken any steps under 
lection 6-B, the matter becomes final 
md that it cannot be considered again 
»v the superior Court under Section 12. 
llR 1949 All 324 (325) = ILR (1949) All 

^[Se?^*'alsr> AIR 1968 All 216 
FB) (Question or deficiency of court- 
ce raised by Inspector of Stamps — 
[•rial Court holding court-fee paid suffi- 
.ient No revision under the sec- 
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(5) The Court may make such order for the payment of costs of such appeal 
as it deems fit, and where such costs are payable to the Government, they shall 
bt* recoverable as arrears of land revenue. 

6-B. (1) If the order of the Court passed under sub-section (3) of Section 6 

is at variance with the opinion of the officer by whom the question of deficiency 
in court-fee has been raised, the Chief Inspector of Stamps may, within three months 
from the date of receipt of such order, move, by an application in writing, the 
Court to which an appeal lies from a decree in the suit or appeal in which such 
order ha.s been passed, for revision of such order. 

(2) If such Court is of opinion that the proper court-fee has not been paid on 
the plaint or the memorandum of appeal to which such order relates, it shall record 
a declaration to that effect and determine the amount of deficiency in court-fee. No 
appeal shall lie from such order: 

Provided that no .such declaration shall be made until the parly liable to pay 
the court-fee has had an opportunity of being heard. 

(3) The Court, while recording a declaration under sub-section (2) may make 
such order for the payment of costs as it deems fit. Where such costs are payable 
to the Government, they shall be recoverable in the manner laid down in sub- 
section (4) for the recovery of deficiency in court-fee. 

(4) When a declaration has been recorded under sub-section (2), the Court 
recording the same shall, unless the suit or appeal has come up in appeal before 
such Court, in which case the deficiency in court-fee shall be recovered in the man- 
ner laid down in sub-section (ii) of Section 12, send forthwith a copy of such decla- 
ration to the Court which passed the order under sub-section (3) of Section 0. Such 
Court shall, if the suit or appeal is still pending before it, follow the procedure pre- 
scribed in sub-section (3) of Section 6. If the suit or appeal has already been dis- 
posed of, the Court shall forward a copy of such declaration to the Collector who 
shall recover the deficiency from the parly concerned as if it were an arrear of 
land revenue. 


6-C. (1) When the Chief Controlling Revenue Authority is of opinion that 
the court-fee paid on any document filed in any Civil Court in a pending suit, ap- 
peal or other proceeding is insufficient, and that the question is one of general im- 
portance and no action under S. 6-B has been taken, it may refer the case, with its 
own opinion thereon, to the High Court to which such Civil Court is subordinate. 

(2) Every such case shall be decided by not less than two Judges of the High 
Court to which it is referred. 

(3) The High Court upon the hearing of any such case shall decide the ques- 


tion raised thereby and shall deliver it^ 
which the decision is founded. 


Section 6-A to 6-C (U. P. Amend.) — 

Note 1 (contd.) 

tion filed by Inspector of Stamps — Suit 
decreed — Order of trial Court on ques- 
tion of Court-fee does not become 
final.)] 

(10) Inspector of Stamps filing report 
regarding insuilicient Court-fee on plaint 
•- Court holding that Court-fee paid 
was sufficient — High Court has no 
power to direct plaintiff to make good 
any deficiency of Court-fee on plaint 
— B'aiiure of Chief Inspector to file revi- 
sion under Section 6-B of Court-fees Act 
against decision of lower Court would 
disentitle him to raise same question 
in appeal filed by a defendant against 
decree in suit. 1964 All LJ 944. 

(11) In an appeal under Section 6-A 
the decision of the trial Court relating 
to the valuation of the subject-matter 


judgment thereon containing the grounds on 


of the suit for the purposes of deter- 
mining the amount of court-fee payable 
is final between the parties and cannot 
be challenged in appeal. However, the 
High Court has power to interfere under 
Section 115 of Civil P. C. 1957 All L 
Jour 53 (54). 

(12) The revisional jurisdiction under 
Section 6-B of the Court-fees Act is 
much wider than the jurisdiction under 
Section 115, Civil P. C. Under the for- 
mer provision, the High Court can inter- 
fere if it is of opinion that proper 
Court-fee had not been paid on the 
memorandum of appeal to which the 
order under revision relates. AIR 1965 
All 298 (300) = 1964 All LJ 977. 

(13) Judges hearing reference under 

Section 6-C act in official capacity and 
not as persona designata. AIR 1969 All 
484 (486) (PB). oqt- ■ 
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(4) If the High Court finds that tin* court paid was iiisiiflicient, the pr<j- 
cedure prescribed by sub-section (4^ of Section 6-B for realisation of the deficiency 
shall be followed as if the decision of the High Court were a declaration under that 
section. — U. P. Acts XIX of 1938, Section 5 and IX of 1941. 


West Bengal: 


6-A. Document inadmissible unless fees colleetcd by stamp purchased in 
West Bengal.— Notwithstanding anything contained in this Act or in any other law 
for the time being in force, no document of any of the kinds specified as chargeable 
under this chapter shall be filed, exhibited or recorded in any Court of Justice, or 
shall be received, furnivshtd or acted upon by any such Court or by any public 

officer, unless, in respect of such document, the stamp referred to in S<?ction 25 

has been purchased from a person authorised or appointed to sell stamps in West 
Bengal.— West Bengal Act 23 of 1959, S. 3 {21-12-1959). 

7. Computation of fees payable in certain suits. — ^The amount of fee payable 
under this Act in the suits ne.xt hereinafter mentioned shall be computed as 
follows: — 

[Cf. A. P. Act 7 of 1956, Ss. 19 to 47; Bum. Act 36 of 1959, S. 6: H. P. Act 8 of 
1968, S. 7; Jammu and Kashmir Act 7 of 1977 Svt., S. 7; Madras (Tamil Nadu) Act 14 

of 1955, Ss. 23 to 50; Mys. Act 16 of 1958, Ss. 20 to 47.] 

STATE AMENDMENTS 

Andaman and Nicobar: 

Before Section 7, insert the heading, namely, “Chapter III — Computation of fees.” — 
Reg. II of 1957, Section 6 (1-8-1957). 


SECTION 7 (GENERAL) — SYNOPSIS 

1. Scope. 

2 . Applicability to High Courts. 

3. General rules for determination of 

court-fees payable in suits. 

4. Power of Court to question plain- 

tiff's or appellant's estimate of 
value of subject-matter. 

5. Value for purposes of court-fees and 

jurisdiction — Distinction. 

6. Subject-matter in dispute in appeal. 

7. Valuation of appeal — Valuation in 

lower Court, effect of. 

8. Applicability to appeals. 

9. Court-fee, a preliminary point. 

10. Amendment of plaint and court-fees. 

11. Relinquishment of claim for bring- 

ing suit or appeal within certain 
court-fee. 

12. Court-fee on costs. 

1. Scope. — (1) This section deals with 
the mode of computing the court-fees 
payable in the, various classes of suits 
enumerated therein. AIR 1921 Sind 149 
(149) = 16 Sind LR 273 (DB) ♦* AIR 
1957 Punj 32 (34) = ILR (1957) Punj 
142 (DB). (Section 7 is only . a computing 
section and what has to be paid in 
cases which fall under Section 7 has to 
be looked for in Schedules I and II.) ** 
AIR 1970 Delhi 44 (49) (DB). 

(2) If a suit does not come under 
any of the categories mentioned in this 
se^ion, the fees payable will be deter- 
mined in accordance with such of the 
articles in the two schedules as may be 


applicable to the case. AIR 1939 Rang 
375 (376) = 1939 Rang LR 474. 

(3) The section only applies where ad 
valorem fee is payable. AIR 1946 Ai' 
392 (393) = ILR (1940) All 455 (DB). 

(4) The section contemplates three 
modes of valuation of the subject-matter 
of a suit: (i) By valuing it according to 
its market-value (e. g. paras (iii), (iv), 
(d), (V) (e) etc.), (ii) By ascribing to the 
subject-matter an artificial value based 
simply on certain fixed rules of calculat- 
tion (e g. para, (v) clauses (a), (b). (c) 
and (iii) by requiring (he plainlilT him- 
self to value the relief he seeks (e. g. 
para (iv).) see AIR 1939 Cal 155 (156) 
= ILR (1938) 2 Cal 411 (DB). 

(5) The defective drafting of the sec- 
tion has been the subject of comment. 
AIR 1932 Cal 346 (348) = 59 Cal 528 
** AIR 1925 All 787 (789) = 47 All 756 
(DB). 

(6) No rules framed in Tripura under 
Suits Valuation Act, 1837 or Court-fees 
Act. 1870 — Courts of Tripura held 
guided only by provisions of Court-fees 
Act as made applicable to Tripura 
State. AIR 1968 Tripura 11. 

2. Applicability to High Courts. — (1) 
This section applies to all fees payable 
under this Act. Hence, it applies to the 
computation of court-fees on appeals in 
Chartered High Courts also. AIR 1925 
All 787 (789) = 47 All 756 (DB) ** AIR 
1937 Mad 46 (50) = ILR (1937) Mad 284 
(DB) *• AIR 1932 Cal 346 (348) = 59 
Cal 528 ♦* AIR 1925 Pat 392 (404) = 

4 Pat 336 (FB). 
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Orissa 


For the words “in the suits next hereinafter mentioned", the words “in the suits 
Jiext hereinafter mentioned except suits for relief under Section 14 of the Religious En- 
dowments Act, 1863, or under Section 91 or Section 92 of the Code of Civil Proce- 
thire, 1908" were suI)sUtuted— Orissa Act V of 1939 (31-10-1939). 

Pondicherry: 


Same as in Andaman and Nicol)ar — Act 


Section 7 (Gen.) (contd.) 

3. General rules for determination of 
court-fees payable in suits. — (1) The 
schedules classify suits into ditVerent 
categories for the purpose of court-fees. 
The fir.st thing to do in determining the 
court-fee payable on a plaint is to see 
under which of these categories the 
suit falls. AIR 1925 Pat 392 (3981 = 4 
Pat 336 (FB) (1908) 35 Cal 202 (205) 
= 35 Ind App 22 (PC). 

(2) If the suit is specially dealt with, 
it must be held to fall within the speci- 
fic provision rather than a general one 
which may also cover the case. (1908) 
35 Cal 202 (205, 206) = 35 Ind App 22 
iPC) AIR 1936 Mad 383 (384) = 59 
Mad 882 ** AIR 1932 Mad 605 (608) = 56 
Mad 212 (DB). 

[See AIR 1945 Bom 474 (474) (DBl.l 

[See also AIR 1945 All 111 (112. 113) 
^ ILR (1945) All 68.] 

(3) A suit under O. 21. R. 103 of the 
Civil Procedure Code though one for 
possession of immovable property is gov- 
erned by Sch. II, Art. 17, cl. (i) and not 
by para, (v) of this section read with 
Sch. 1, Art. 1. AIR 1933 Nag 362 (364) 

AIR 1927 Pat 140 (141) = 5 Pat 631 
(DB). 

(4) In determining the category of a 

suit for the purpose of court-fee, the 
Court must base its decision as to the 
court-fee payable on the allegations and 
prayers in the plaint. The plaintilFs alle- 
gations must be assumed to be correct 
for this purpose. AIR 1943 Mad 474 (475) 
** AIR 1958 SC 245 (251) = 1958 SCR 
1021 ** AIR 1957 Mad 667 (668) ** AIR 
1933 Mad 430 (431) (DB) ** AIR 1957 
Nag 53 (54) = ILR (1956) Nag 486 (DB) 
** AIR 1956 Tripura 25 (25) *• AIR 1956 
Mad 179 (Pr. 7) ** AIR 1955 

Mys 143 (Pr. 3) = ILR (1955) 

Mys 436 ** 1955 BLJR 44 (45) 

** AIK 1954 All 722 (Pr. 13) = ILR 
(1954) 2 All 106 (FB) ** AIR 1954 Trav- 
Co 178 (Prs. 28, 37) = ILR (1953) Trav- 
Co 1170 (FB) AIR 1953 Mad 513 
(Pr. 2) AIR 1952 Pepsu 168 (Pr. 6) 
= ILR (1952) Patiala 319 ** AIR 1951 
Pat 633 (Pr. 5a) = 29 Pat 219 (DB) ** 
AIR 1949 Nag 97 (Pr. 28) = ILR (1948) 
Nag 117 ** 1949 Trav-Co LR 225 (231) 
(FB) ** AIR 1963 Cal 46 (50) = 

66 Cal WN 828 (SB) •* AIR 1968 
Manipur 52 AIR 1966 Him Pra 

4 ** AIR 1963 All 330 (332, 333, 
334, 335) = 1963 All LJ 353 (DB) 


26 of 1968, S. 3 and Sch. Pt. II (18-12-1968). 


AIR 1959 Madh Pra 430 (431, 432) = 
1959 MPLJ 649 ** AIR 1956 Nag 175 
(178) = 1956 Nag LJ 271. (Even if plain- 
tiff asks for . unnecessary reliefs, so long 
as he asks for them he should pay court- 
fee upon them.) 

(5) The defendant's allegations and 

contentions and the evidence in the 
case are immaterial for determining the 
category of a suit for court-fee. AIR 
1943 Oudh 456 (457) ** AIR 1958 SC 245 
(251) = 1958 SCR 1021 ** AIR 1957 Mad 
667 (668) •* AIR 1956 Tripura 25 (25) ** 
AIR 1956 Mad 179 (Pr. 7) ** 1955 BLJR 
44 (45) ** AIR 1954 All 722 (Pr. 13) = 
ILR (1954) 2 All 106 (FB) ♦* AIR 1954 
Trav-Co 178 (Prs. 28. 37) = ILR (1953) 
Trav-Co 1170 (FB) AIR 1953 Hyd 234 
(Pr. 2) = ILR (1953) Hyd 89 (DB). 
(Defence raised by defendant is imma- 
teriaI.)**AIR 1953 Mys 108 (Pr. 4)=ILR 
(1953) Mys 325 (DB). (Denial by defen- 
dant of allegation in plaint not material.) 
** AIR 1951 Pat 633 (Pr. 5a) * 29 Pat 
219 (DB) ** AIR 1949 Nag 97 (Pr.28) = 
ILR (1948) Nag 117 ** 1949 Trav-Co LR 
225 (231) (FB) ** AIR 1936 Mad 525 
(525) AIR 1917 Cal 668 (668) 

(DB) ** AIR 1928 Bom 476 (477. 

433) = 52 Bom 904 (DB) ** 

(1912) 6 Sind LR 72 (74) (DB) •* (1939) 
182 Ind Cas 178 (179) (Pat) ** AIR 
1933 Mad 431 (432) ** AIR 1927 Pat 

140 (141) = 5 Pat 631 (DB) **,AIR 
1930 All 443 (443, 444) = 52 All 756 '• 
AIR 1935 Cal 273 (275) (DB) ** Ah< 
1968 Punj 302 (304) = 70 Punj LR 87 
** AIR 1968 Manipur 52** AIR 1964 Tri- 
pura 1 (2). (Plaint and not written 
statement should be looked into.) •* 
AIR 1963 All 330 (332, 335) = 1963 All 
LJ 353 (DB) •* AIR 1959 Madh Pra 
430 (431, 432) = 1959 MPLJ 649. 

(6) Question of Court-fee payable de- 
pends on the form of the action and 
not on the correctness or falsity of the 
averments or the possibility or other- 
wise of his success in the case. AIR 
1967 Madh Pra 221 = 1967 MPLJ 242. 

(7) The decision of the Court cannot 
be influenced by the final decision of 
the suit on the merits. AIR 1958 SG 245 
(251) = 1958 SCR 1021 ** AIR 1968 
Manipur 52 (53). 

(8) At the institution of suit plain- 
tilT in possession but deprived of pos- 
session by defendant subsequently 
during pendency of suit — Plaintiff ia 
not bound to add prayer for possession 
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to his plaint and pay additional court- 
fee. (1903) 26 All 215 (217) iDB). 

(9) Question as to whether a suit 
comprises distinct subjects for purpose 
of Section 17, must be determined with 
reference to plaint. AIR 1928 Pat 274 

— 7 Paf *in9 

[See AIR 1939 Mad 360 (361) = ILR 
(1939) Mad 367 (SB).] 

(10) Court must look at what plain- 
tiff is actually seeking for in his plaint 

Suit as framed not maintainable — 
Court may give plaintiff opportunity, if 
it thinks flt, to amend plaint so as to 
make it sustainable in law. AIR 1938 
All 481 (482) = ILR (1938) All 470 (DB) 
*» (1912) 6 Sind LR 72 (76) (DB). 

(11) Plaintiff is not liable to pay any 

court-fee in excess of amount that is 
payable on his suit as framed by him. 
merely because Court thinks that he 
ought to have framed his suit in a dif- 
ferent manner or ought to have in- 
cluded a certain relief which he has 
not included. AIR 1942 Pat 60 (62) = 
20 Pat 780 (DB) AIR 1937 Mad 876 
(877) ** AIR 1936 Mad 470 (470) " AIR 

1936 Pat 171 (172) = 15 Pat 386 (DB) 

•• AIR 1965 Pat 486 (487) = 1965 BL.IR 
538. 

[See also AIR 1954 Pat 406 (Pr. 6) 
(DB). (In construing plaint Court can- 
not import relief not asked for and 
ignore relief specifically asked.) AIR 

1954 Raj 170 (Pr. 4) = ILR (1953) 3 

Raj 782 (DB). (In construing plaint 
Court must take the plaint as it is and 
not as it ought to have been.) , ** 1962 
Raj LW 357 = ILR (1962) 12 Raj 766. J 

(12) In construing plaint for purpose 
of court-fee, Court must take into consi- 
deration substance and not merely form 
of relief prayed for. AIR 1927 Lah 499 
(500) = 8 Lah 531 (DB) ** AIR 1957 Nag 
53 (54) = ILR (1956) Nag 486 (DB) 
(1957) 61 Cal WN 518 (520) (DB) ** AIR 
1956 Mad 179 (Pr. 7) ** AIR 1955 Andhra 
200 (Pr. 3). (A plaintiff by a clear device 
and camouflage cannot evade court-fee 
if in substance the relief he asks for 
falls under one or other of the provi- 
sions of the Court-fees Act.) ** AIR 

1955 Him Pra 61 (Pr. 3) ** AIR 1955 Pat 
489 (Pr. 3) (DB) •• (1955) 59 Cal WN 
728 (728) •* AIR 1954 Mad 1126 (Pr. 3i 
« ILR (1955) Mad 810 (DB) ** AIR 
064 Raj 170 (Pr. 4) = ILR (1953) 3 Raj 

782 (DB) •• AIR 1954 Mad 290 (Pr. 2>. 
(Suit under Section 88 (60, Criminal 
**• C. — Relief of release of property 
from attachment held unnecessary.) =** 
air 1954 Trav-Co 178 (Prs. 28, 37) = 
{LR (1953) Trav-Co 1170 (FB) ** AIR 
1952 Trav-Co 509 (Pr. 6) = ILR (1952) 
Tjav-Co 407 (FB) •• AIR 1949 Nag 97 
(Pr. 28) = ILR (1948) Nag 117 ** AIR 
1952 Madh B 147 (Pr. 70) •* 1949 Trav- 
Co LR 223 ( 231, 232) (FB). (In case of 
Qbacurity the plaintiff could be called 


upon to clarify doubtful passages.) ** 
AIR 1946 Bom 363 (365) (DB) ** 

AIR 1935 Cal 338 (340) (DB) ** (1907) 
35 Cal 202 (205. 206) = 35 Ind App 22 
(PC) AIR 1.939 Mad 435 (435) ** AIR 
1936 Mad 383 (304) = 59 Mad 882 
AIR 1930 Nag 73 (75) (DB) AIR 1934 
Oudh 505 (506) (DB) ** ILR (1962) 12 
Raj 766 = 1962 Raj LW 357. (Plaint 
must be read as a whole and in its sub- 
stance.) 

[See also AIR 1957 Mad 297 (298). 
(Courts in modern .times have to con- 
-strue the pleadings reasonably, and 
not e.xtravagantly, and see the real sub- 
stance of the relief asked for. taking 
away all the froth and foam, the ex- 
aggerations and contradictory claims.) 
** ILR (1949) 2 Cal 363 (365). (In con- 
sidering court-fee payable a general 
prayer in the plaint, e. g.. “for such 
other relief as the Court might grant ' 
is to be discarded.) *■* 1968 Pun LJR 
400. (Substance and form of plaint must 
be considered. AIR 1962 SC 633 and 
AIR 1955 Pat 17 IFB), Rel. on.) AIR 
1965 Pat 486 (487) — 1965 BLJR 538. 
(Court must look to real substance of 
plaint and not to its ostensible form.) 

ISee however AIR 1928 Mad 929 
(930) (DB).] 


(13) Plaintiff suing to avoid attach- 
ment of his property in execution of a 
ecree passed against another — Value 
f property and not amount of decree 
viW be value of the suit unless amount 
i decree is less than value of property. 
1907) 35 Cal 202 (207) = 35 Ind App 
^ ( PC ) 

[See also AIR 1941 All 295 (297).] 

1. Power of Court to question plain- 
ilV’s or appellant's estimate of value of 
ubject-mattcr. — (1) It is not ordinarily 
men to the Court to allow amendment 
)f the plaint which may help the plaint, 
lot really within its jurisdiction, to cope 
vilhin its jurisdiction. AIR 1949 Mad 
'19 (Pr. 4). 

(2) 1 he power of a Court to require 
he value of a suit to be corrected under 
j. 7, R. 11. Civil P. C., apphes even to 
'Dses in which, under S. 7, Para (w) of 
this Act the court-fee on the 
'uit is to be computed according to 
he amount at which the relief sougM 

s valued in the plaint or 

■A appeal. The provisions of Section 7, 

aara (iv) are subject to the provisions 

I? 

Ml (241 2421 = 31 Sind LB 442 (FB), 

(31 Plaintill s valuation is prime facie 

to be accepted Hh'at ‘‘it is 

rnnrt has reason to think that it is 

[feUtious or that for improper motives 

the plaintiff has under-valued or over- 

vaTued the relief claimed by him. (1907) 
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30 Mad 96 (98) (FBi ** AIR 1939 Nag 
50 (5G) = ILK (1938) Nag 558 (FBI. 
(AIR 1937 Nag 14. Overruled.) AIR 
1954 All 722 (Pr. 13| = ILR (1954) 2 
All lOG (FB). 

(4) Subject-matter not capable of 
being satisfactorily valued in terms of 
money, plaintiffs valuation is prima 
facie to be accepted as correct. (1907) 34 
ral 352 (356) (DB). 

(5) In respect of suit falling under 
Section 7 (iv) liberty has been given to 
the plaintifr to value his claim for 
the purpose of court-fees. AIR 1958 SC 
245 (251) = 1958 SCR 1021. 

.5. Value for purposes of court-fees 
and jurisdiction — Distinction. — (1) 

Court-fee payable being fixed amount — 
No valuation of suit or appeal is neces- 
sary for purpose of ascertaining court- 
fee payable — But there will have to be 
a valuation for purposes of jurisdiction. 
AIR 1925 Pat 392 (398) = 4 Pat 336 
(FB) (1911) 37 Cal 860 (862) ** (1888) 
15 Cal 104 (106, 107) (DB). 

(2) Suit for bare declaration of title 
to property — Court-fee payable on 
plaint is Rs. 10 under Art. 17 of second 
scneduie but value of suit for purposes 
)f jurisdiction would be real value of 
property and not amount for which 
Rs. 10 would be an ad valorem fee under 
first schedule. AIR 1918 PC 188 (191) = 
43 Bom 507 = 46 Ind App 24. 

(3) Where a suit falls under Sch. 2, 
Art. 17 (vi), the valuation for jurisdic- 
tion would not be the same as for the 
purpose of Court-fee. AIR 1966 Pat 441 
(444) = 1966 BLJR 672. 

(4) Even in those cases in which an ad 
valorem court-tee is payable, value of a 
suit or appeal for purpose of court-fees 
is not always the same as value for 
purposes of jurisdiction. (1888) 12 Bom 
675 (677) (DB). 

(5) Where an ad valorem court-fee is 
payable under Court-fees Act. value of 
a suit for purposes of court-fees and its 
value for purposes of jurisdiction are 
the same. (1888) 12 Bom 675 (677) (DB) 

AIR 1925 All 602 (604) = 47 All 501. 

(6) In the absence of any special pro- 
visions the question of court-fees and 
that of valuation for jurisdictional pur- 
poses are distinct and fall to be decid- 
ed separately under the respective 
enactments dealing with them. (1872) 
18 Suth WR 109 (110) = 12 .Beng LR 
115n (DB) ** (1873) 20 Suth WR 33 (35) 
^ 12 Beng LH 113 (DB) ** (1907) 31 
Bom 73 (77) (DB) ** (1880) 4 Bom 515 
(527) (FB). 

[See al.so (1860) 7 Moo Ind App 428 
(429) (PC).] 

(7) Once the plaintifT exercises his 
option under Section 7(iv) and values 
his claim for purposes of court-fees that 
determines the value for jurisdiction 


and not vice versa. AIR 1958 SC 245 (252) 
= 1958 SCR 1021. 

(8) Suit for partition — Value of suit 
for jurisdiction of Court — Value of 
plaintifTs’ share and not that of entire 
estate determines jurisdiction ^ Such 
value not exceeding ten thousand 
rupees — High Court cannot entertain 
partition suit. AIR 1962 Bom 4 (7; = 
63 Bom LR/552. 

6. Subject-matter iti dispute in ap- 
peal. — ( 1 ) Value of the subject-matter 
of an appeal simply means value. of the 
relief which has been granted or refus- 
ed by the decree or portion of the de- 
cree against which the appeal is pre- 
ferred. AIR' 1941 All 295 (297) .*• AIR 
1949 Ajmer 23 (Pr. 20.) (Appeal — 
Court-fee paid on reliefs disallowed by 
trial Court.. -te Court-fee held adequate.) 

(2) Party may confine his appeal to 
a portion , relief granted or refused 
and if he does so, it is the value of 
such portion that will constitute the 
value of the .subject-matter in dispute 
in the appeal. (1936-1943) Tax Dec 
(Nag) 36 (37). 

(3) Appeal directed against a decree 
or portion of decree granting any re- 
lief against appellant — Value of appeal 
is value of relief so granted, or such 
portion thereof as may be in dispute in 
appeal. AIR 1922 Mad 211 (214) = 45 
Mad 246 AIR 1925 Mad 323 (324) = 
48 Mad 652 AIR 1926 Mad 225 (226i 
(DB). 

(4) A filing suit for declaration of 
title and possession of certain lands 
with mesne profits — Suit decreed sub- 
ject to condition that plaintiff must pay 
certain sum to defendant — Plaintiff 
appealing from decree — Subject matter 
in dispute in appeal is relief imposing 
payment on plaintiff and he is bound to 
pay court-fee on such amount — Defen- 
dant appealing — Defendant is bound 
to pay court-fee according to value of 
land and not such value reduced by 
amount directed to be paid to him by 
decree. AIR 1922 Mad 211 (214) = 45 
Mad 246 ** AIR 1925 Mad 323 (324) =» 
48 Mad 652. 

(5) Suit for redemption of kanom 
mortgage-decree passed for redemption 
on payment not only of amount of 
kanom but also of value of improvements. 
— Appeal preferred by plaintiff as 
regards value of improvements — Value 
of improvements constitute subject-mat- 
ter in dispute in appeal and court-fee 
is to be proportionate to such value. 
AIR 1926 Mad 225 (226) (DB). 

(6) Suit for possession and mesne 
profits decreed in plaintiff’s favour — 
Defendant appealing from whole de- 
cree — Claim for mesne profits also 
forms part of subject-matter of appeal 
although trial Court has directed their 
ascertainment in separate proceedings 
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AIR 1929 Pat 731 (732i = 8 Put 9U6 
(DB) AIR 1919 Pat 471 (472). 

(7) A plainlilV sued for dissolution oC 
partnership and accounts — Suit dis- 
missed — Claim for dissolution of part- 
nership and accounts constitutes subject- 
matter in dispute in appeal. AIR 1921 
Sind 149 (151) = 16 Sind LR 273 |DB). 

7. Valuation of appeal — Valuation in 
loM'er Court, elVect of. — (1) Plaintill 
sued for accounts, valuing liis suit under 
Section 7 para, (iv) (f) at Rs. 2000 -- 
Suit dismissed — Appeal from the deci- 
sion -- It is not open to him to value 
his appeal at a lesser amount. AIR 1921 
Sind 149 (150) = 16 Sind LR 273 (DB) 
*• AIR 1933 Rang 410 (1) (410) (DB). 

(2) A plaintill liled suit for accounts, 
valuing suit at a particular amount 
under Section 7 para (iv) — Preliminary 
decree passed merely declaring plain- 
till’s right to have accounts taken and 
not granting him any particular sum — 
Defendant appealed — He must pay 
court-fee on appeal according to amount 
at which plaintill had valued relief in 
plaint. AIR 1917 Mad 668 (669) = 39 
Mad 725 (FB). 

[But see AIR 1925 All 787 (790) = 47 
All 756 (DB).] 

(3) Suit for mesne .profits -- Decree 
in plaintill's favour simply declaring nis 
right in general terms and leaving 
actual amount to be ascertained in sup- 
plemental proceedings — Defendant ap- 
pealing — He is bound by plaintill s esti- 
mate of relief in the suit. AIR 1929 Pat 
731 (732) = 8 Pat 906 (DBl. 

(4) Suit for royalty and cesses — 
Trial Court declaring right and ap- 
pointing Commissioner to ascertain 
actual amount — Appeal by defendant 
— Defendant must accept valuation in 
lower Court. AIR 1930 Pat 605 (607). 

(5) Suit for declaration with conse_ 
quential relief — Decree in favour of 
plaintiff — Defendant appealed — He is 
bound by valuation of plaintill 
Section 7, para (iv). (1900) 23 Mad 490 
(492) fDB) ** AIR 1932 Lah 132 (133) = 
13 Lah 391 (DB). 

[See however AIR 1957 Andn Pra 
671 (672). (Suit by junior against senior 
widow and her adopted son — Court-fee 
paid in suit on reliefs for partition and 
declaration against adoption — Suit de- 
creed — Appeal by senior widow - 
Court-fee paid in appeal on relief 
against portion only. Declaration is 
purely incidental and the relief super- 
fluous and unnecessary for the purpose 
of decreeing partition and directing 
delivery of possession — No court-fee need 
be paid in the appeal by the senior 
widow even though a decree has been 
passed by the lower Court granting that 
prayer.)] 


(61 Plaintill filed suit for possession of 
land and damages and for demolition of 
structures erected by defendant on the 
land - - Suit decreed in its entirety — 
Defendant appealed — Held, that value 
of subject-matter of appeal could not be 
less than value of subject-matter of suit 
as adopted and acted upon by lower 
Court. AIR 1941 All 295 (297). 

(7) Suit decreed by trial Court but 
dismissed in appeal — Plaintill prefer- 
red second appeal — It is enough if he 
pays court-fees on valuation adopted in 
trial Court. AIR 1917 Lah 386 (387) (DB). 

(8) Suit in which fixed court-fee was 
payable erroneously treated, owing to 
defendant s action, as one in which ad 
valorem fee is payable and valued at 
a certain amount for that purpose - - 
Valuation will remain good for purposes 
of appeal also — Suit decreed and de- 
fendant appealing — He cannot turn 
round and say that he will pay only a 
lixed court-fee. AIR 1933 Nag 362 (364). 


8. Applicability to appeals. — (1) This 
section applies also to the computation 
ol court-fees on appeals from decrees 
and not only to original suits. AIR 1925 
Ail 787 (789) = 47 Ail 756 (DB) AIR 
1932 Cal 346 (348) = 59 Cal 528 •• AIR 
1937 Mad 46 (50) = ILR (1937) Mad 
284 (DB) • AIR 1937 Nag 6 (7) ** AIR 

1930 Cal 65 (66) = 57 Cal 587 (DB) *• 
AIR 1922 Oudh 82 (83) = 25 Oudh Cas 
30 (DB) (1910) 6 Nag LR 164 (167). 

(2) The section will apply to appeals 

only if subject-matter in dispute in ap- 
peal falls within any of the categories 
mentioned in this section. AIR 1931 
Mad 710 (711) • (1907) 30 Mad 96 (98) 

(FB). 

(3) In the following cases it has been 
held that this section only applies to 
suits and not to appeals. AIR 1939 Rang 
375 (376) = 1939 Rang LR 474 •* AIR 

1931 All 351 (352) = 52 All 1029 
(1909) 5 Nag LR 130 (132) AIR 1914 
All 520 (5201 = 36 All 40 (FBI •• AIR 
1926 Mad 223 (226) (DB). 

[See also (•36-43i Tax Dec (Nag) '03 
(106) (1906) 29 Mad 367 (369) (DB).] 

l4) The following cases hold that the 
provision in para (iv) is an exception 
to the general provisions of the section 
and indicates that other paragraphs do 
not apply to appeals. (1909) 5 Nag LR 
130 (132) •* AIR 1939 Rang 375 (376) = 
1939 Rang LR 474. 


(5) According to the following case 
paragraph (iv) shows the trend of the 
Act and is in favour of holding that the 
pther paragraphs apply to appeals also. 
See AIR 1937 Mad 46 (50) = ILR (1937) 
Mad 284 (DB). 


9. Court-fee, a preliminary point. — 
(1) The question of court-fee is a preli- 
minary point which ought to be decided 
by the Court before proceeding to de- 
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Section 7 — Note 9 (contd.) 
ride the merits of the case. A judgment 
dismissing a suit on the merits as well 
as holding that the court-fee paid is not 
.'^ullicient is not proper. AIR 1938 Lah 
311 (312). 

10. Amendment of plaint and court- 

fees. • — ( 1 ) Plaint amended — Court- 
fee to be paid is to be calculated on 
plaint as amended and not on original 
plaint. (1890) 14 Bom 395 (400. 401) 

(DB) (1885) 9 Bom 355 (357) (DB) 
l'92i 15 Mad 15 (18) (DB). 

(2) It is entirely in the discretion of 
Court whether or not to allow amend- 
ment of plaint even though plaintifl 
may be willing to pay additional court- 
fee that may be necessitated by amend- 
ment of plaint. (1876) 1 Mad 40 (44) 
(DBj. 

(3j The following cases have held that 
even where a suit has been deliberate- 
ly framed as one for mere declaration 
with a view to avoid paying higher 
court-fee, it can be allowed to be amend- 
ed so as to include a prayer for conse- 
quential relief. AIR 1924 Pat 310 (311) 
= 2 Pat 919 (DB) (1912) 39 Cal 704 
(710) (DB). 

(4) Suit for declaration of title with 
partition as consequential relief — 
Stamp reporter reporting that in view 
of prayer, suit fell within Section 7 (iv) 
(C) — - Amendment seeking deletion of 
prayer for declaration with a view to 
save court-fees — Amendment can be 
allowed at plaintilf's own risk as to 
ultimate fate of suit. AIR 1959 Orissa 
1C (17) = 25 Cut LJ 252. 

11. Relinquishment of claim for bring- 

ing suit or appeal within certain court- 
fee. — (1) Ad valorem fee payable on 
plaint or memorandum of appeal accord- 
ing to amount or value of subject-mat- 
ter — Court-fee paid not suHicient — 
It is open to plaintilT or appellant to 
relinquish part of claim so as to bring 
his suit or appeal within court-fee paid. 
AIR 1939 Bom 354 (357) (DB) AIR 
1954 Cal 26 (Pr. 4) (DB) ** AIR 1953 
SC 28 (Pr. 8) = 1953 SCR 197 ** AIR 
1953 Cal 755 (Pr. 3) = ILR (1954) 1 Cal 
296 (DB) ** AIR 1937 Cal 562 (564) 

(DB) ♦* AIR 1926 Lah 477 (477, 478) 

(DB) AIR 1931 Mad 716 (716) *=■= 
(1904) 27 All 151 (152) (DB) ** (1928) 9 
Pot LT 613 615 (DB) ** AIR 1929 All 

308 (309) (DB) AIR 1927 Lah 543 

(543). 

[See also AIR 1956 Trav-Co 223 (224) 
= ILR (1956) Trav-Co. 83 (DB). (At the 
very early stage when the Court has 
not ■ yet entertained the appeal there 
can be no objection in a party seeking 
permission to withdraw the appeal 


memorandum as filed and represent the 
same with diminished prayers and pay 
court fees for the balance of the relief 
left.)] 

[But see AIR 1917 Cal 77 (78) = 44 
Cal 352 (DB) ** AIR 1914 Bom 117 (118) 
(DB).] 

(2) A relinquishment by plaintiff made 
in consequence of erroneous order of 
Court requiring plaintiff to pay addi- 
tional court-fee cannot bind him. (1902) 
12 Mad L Jour 66 (67) (DB) ** AIR 
1953 SC 28 (Pr. 8) = 1953 SCR 197. 
(Additional relief relinquished, the only 
relief asked being for declaration — 
Relief relinquished not concerning pro- 
per institution of appeal — Appellate 
Court cannot throw out appeal on 
ground that additional relief should 
have been claimed and court-fee paid 
thereon — No claim for consequential 
relief could be read in claim for decla- 
ration.) 

12. Court-fee on costs. — (1) Ordinari- 
ly, court-fees are not payable upon costs 
entered in the decree against which 
an appeal is presented. AIR 1927 Sind 
251 (252) = 23 Sind LR 277 (DB). 

(2) Where apart from and indepen- 
dently of any other relief which appel- 
lant seeks in appeal from a decree he 
seeks distinct relief on ground that 
costs of parties have not been properly 
assessed or apportioned court-fee will 
have to be paid on such costs. AIR 1940 
Oudh 182 (183) = 15. Luck 392 (DB) 
** 1901 All WN 21 (21) (DB) ** AIR 
1934 Lah 739 (739) ** AIR 1918 Pat 210 
(211) = 3 Pat L Jour 443 *• 1957-1 
Andh WR 257 (258). 

SECTION 7, Para, (i) — SYNOPSIS 

1. Suit for money. 

2. Suit for arrears of maintenance. 

3. Suit for damages. 

4. Court-fee in suit for mesne profits* 

5. Suit for rent. 

G. Suit on instalment-bond. 

7. Claim for compensation for improve- 

ments in suit for ejectment. 

8. Suit for movable property or its 

value. 

9. ^Amount claimed.** 

10. Court-fee on future interest. 

11. Court.fee on written statement 

pleading set-off. 

12. Court-fee on appeal — General* 

13. Appeal from instalment decree. 

14. Applicability to suit for sale on 

mortgage. 

15. Court-fees in suits on mortgages — 

Illustrative cases. 
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16. Court-fee on appeal from decree in 

mortgage suit. 

17. Court-fee on appeal from personal 

decree in mortgage suit. 

18. Court-fee on appeal from personal 

decree in a suit on pledge. 

1. Suit for money. — (1) A suit for 

an ascertained sum of cesses is within 
this paragraph. AIR 1930 Pat 605 (606i. 

(2) Suit by agent against principal 
for speciiied amount of money is gov- 
erned by this paragraph. (’36-43) Tax 
Dec (Nag) 103 (105). 

(3) A suit to surcharge and falsify ac- 
counts already furnished and to ro- 
-cover specific sums is governed by Sec- 
tion 7 (i) of the Court-fees Act. AIR 
1946 Mad 136 (137). 

(4) Suit for enhancement of rent — 
Paragraph not applicable. AIR 1934 
Cal 674 (675) = 61 Cal 513. 

(5) Suit for declaration that plaintilf 
is liable to pay achupalisha at a rate 
lower than that claimed by the defend- 
ant — Paragraph does not apply. AIR 
1924 Mad 621 (621) (DB). 

(6) Memorandum of appeal by land- 
lord from decree in a suit by tenant 
for commutation of grain rent into 
money rent, on the ground that the 
rate fixed by the lower Court is too 
low is not governed by this paragraph. 
AIR 1924 Mad 623 (623, 624) (DB). 

(7) Suit to obtain a declaration that 
plaintiiT is the sole and exclusive owner 
of Government Promissory. Notes which 
are not mature for payment — Para- 
graph does not apply. AIR 1940 Lah 
26 (26) (DB). 

(8) Suit for possession of land with 
damages and mesne prof.cs — Claim 
for possession falls unaer para. jv» 
while claims for damages and mesne 
profits fall under this paragraph — 
Different reliefs should be valued ac- 
cording to mode indicated in respec- 
tive paragraphs applicable to them. 
(1877) 1 All 552 (554) (FB). 

(9) A suit for declaration that the 
defendant State is liable to pay the 
amount of pension and for a manda- 
tory injunction calling upon the de- 
fendant to pay the amount to him is 
governed by Section 7 (ii) and not by 
Section 7 (i) or Section 7 (iv> (c). It 
is not a suit for money. AIR 1959 Bom 
436 (437) = 60 Bom LR 1377. 

2. Suit for arrears of maintenance. — 

(I) This paragraph refers only to 
■claims for arrears of maintenance and 
does not apply to a claim for the esta- 
blishment of the plaintiff’s right to 
maintenance hereafter. Paragraph (ii) 
refers to such suits and not to suits 
for arrears of maintenance. AIR 1925 
Nag 435 (436) •• AIR 1927 Oudh 623 

[Vol. 6.1 3 A. M. 78 


1624) *•= AIR 1961 Punj 11 (12) = 62 
Pun LR 701. 

(2) Claim for arrears of maintenance 
founded on allegation of a contractual 
as well as legal right — Paragraph ap- 
plie.s. See AIR 1927 Oudh 623 (624). 

(3) Plaintiff claimed that she had a 
charge on certain properties for 
Rs. 3.500 which she had to spend for 
her maintenance — Held that claim 
was really one for arrears of mainten- 
ance. AIR 1934 Lah 150 (1) (150) (DB). 

3. Suit for damages. — ( 1 ) Suit for 

damages for breach of contract — 
Plaintiff' alleging that he had sustained 
damages to the extent of Rs. 3,600 but 
deducting Rs. 2.000 which he owed to 
defendant for goods purchased actually 
claiming only Rs. 1.600 — Court-fee 

need be paid only on Rs. 1,600. AIR 
1919 Lah 363 (364) = 1919 Pun Re 

No. 61 (DB). 

(21 Where the plaintiff company 
claimed Rs. 6.023-1-9 which was made 
up of Rs. 30.000 which they claimed as 
damages minus the amount which 
was due from them on the cash credit 
account it was held that the Court-fee 
was payable on Rs. 6.023-1-9. AIR 1956 
Punj 214 (214) = ILR (1955) Punj 49 

(DB). 

(3) Suit for damages — Plaintiff can 
enter in his plaint an approximate esti- 
mate of damages and off er to pay addi- 
tional Court-fee in case a larger amount 
is found to be due before decree 
is passed — Section 11 will not apply 
to the case and consequently plaintiff 
cannot be allowed to pay Court-fee 
after decree is passed and before exe- 
cution. (1907) 17 Mad L Jour 625 (626) 
(DB) ** AIR 1957 Mad 297 (298). 

(4) Suit for redemption of kanom 

and for damages — Plaintiff is entitled 
to pay Court-fee in respect of damages 
after amount recoverable as damages is 
ascertained and set-off against the sum 
payable by plaintiff as compensation 
for improvements made by kanomdar 
and after it is decided what amount, 
if any. is due to plaintiff as damages 
after such set-off is made under Sec. 6 
(2) of Malabar Compensation for Ten- 
ants Improvements Act (1 of 1900). 
AIR 1926 Mad 764 (765). (AIR 1926 

Mad 542, Reversed on review.) 

(5) Suit for possession of land and 
damages — Relief as to possession 
should be valued under paragraph (v) of 
this section and relief as to damages 
should be valued under this paragraph. 
(1877) 1 All 552 (554) (FB). 

(6) No Court-fee need be paid on 
damages pendente lite. AIR 1933 Pat 
160 (163) = 14 Pat 414 (DB) ** AIR 1964 
Madh Pra 259 (260, 261) = 1964 MPLJ 
758. (Suit against trustees and legal 
representatives of a deceased trustee 
for damage to trust property and renc' 
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tion of accounts — Damages claimed 
and balance after accounts valued hy 
plaintifTs themselves — No allegation of 
dishonesty and malversation — Held, 
the plaintiiT must pay ad valorem Court- 
fees.) 

4. Court-fee in suit for mesne pro- 
fits. — ( 1 ) Claim for mesne profits is 
ojie for damages or compensation. AIH 
lb37 Mad 46 (48) = ILR (1937) Mad 284 
(DB) AIR 1917 Pat 79 (80) = 3 Pat 
L Jour 67 (DBj. 

[See also AIR 1926 Pat 218 (222) = 
5 Pat 361 (FB) AIR 1941 Cal 1 (12) 
(DB) ** AIR 1955 Ajmer 51 (Pr. 3i. 
(Suit for partition — Appeal — Point 
that since piaintiif had been in occupa- 
tion of part of property during period 
prior to partition he should have been 
made accountable for mesne profits — 
No Court-fee paid on such claim either 
in lower Court or in appeal — Point 
cannot be allowed to be raised.)} 

(2) The paragraph applies only to 

mesne profits up to institution of suit 
and not to mesne profits in regard to 
subsequent period. (1891) 15 Bom 416 
1418) (DB) AIR 1937 Mad 46 (48) = 
ILR (1937) Mad 284 (DBl AIR 1935 

Pat 160 (163) = 14 Pat 414 (DB) ** AIR 
1926 Pat 218 (225, 229- = 5 Pat 361 

(FB) AIR 1953 Pat 289 (Pr. 2) ** 

(1966) 70 Cal \VN 55. 

(3) Plaintiff must plead his cause of 

action, specifically claim a decree for 
past mesne profits, value the claim 
approximately and pav court-fees there- 
on. AIR 1967 SC 155 (157) = (1966) 

Supp SCR 128. 

(4) Mesne profits up to institution of 
suit — Amount of court-fees payable on 
plaint will depe}nd on the amount at 
v.?hich plaintilT estimates his claim 
for mesne profits in the plaint. AIH 
1931 All 538 (539) (DB) »* AIR 1941 
Cal 1 (12) (DB) ** AIR 1926 Pat 218 
(222) = 5 Pat 361 (FB). 

(5) Suit for recovery of mesne profits 
after taking accounts filed in Court 
having pecuniary jurisdiction up to 
Rs. 10,000 — Suit valued at Rs. 6,000 

— Plaint subsequently amended so as 
to raise claim up to Rs. 14,400 — Held 
suit came under Section 7 (i) and not 
under Section 7 (iv) (f). AIR 1963 
Madh Pra 194 = 1963 MPLJ 87 (DB). 

(6) Decree in plaintiff’s favour for a 
larger sum than claimed — Under first 
part of Section 11 he will have to pay 
additional court-fee on extra amount 
decreed before he can execute decree 

— Court passing preliminary decree 
and leaving exact amount of mesne, pro- 
mts to be determined subsequently — 
Plaintiff need not pay any additional 
court-fee until exact amount due to 
him is ascertained and final decree is 
passed for amount in excess of that 


claimed. AIR 1935 All 206 (206, 207} 

(DB). 

[See however AIR 1931 All 533 (539) 
(DB).] 

(7) Suit for mesne profits dismissed 
— Plaintiff appealing — He must pay 
court-fee on appeal according to 
amount at which he estimates his 
claim. AIR 1917 Pat 79 (79) = 3 Pat 
LJ 67 (DB). 

[See AIR 1931 All 538 (539) (DB).] 

(8) No court-fee is payable on 
memorandum of appeal or cross-objec- 
tion in regard to future mesne profits, 
filed by plaintiff whose claim has been 
dismissed by lower Court. AIR 1937 
Mad 46 (49) = ILR (1937) Mad 284 
(DB). 

[See however AIR 1933 Pat 234- 
(235) = 12 Pat 694.] 

[But see AIR 1948 Pat 103 (104) = 26 
Pat 119.1 

(9) The plaintiff claimed in the plaint 
ful;ure mesne profits from date of suit. 
That claim was disallowed by the 
lower appellate Court, and therefore, 
the claim in the memorandum of 
second appeal was for mesne profits 
from date of suit to the date of the 
institution of the second appeal and 
future mesne profits after the institu- 
tion of the second appeal. It was held 
that on the memorandum of the second 
appeal ‘ad valorem’ fee had to be 
levied according to Sch. I of the Court- 
fees Act on the additional amount, claim- 
ed by the plaintiff as mesne profits 
from the date of suit to the date of the 
institution of the second appeal. For 
the mesne profits after the date of the 
institution of the second appeal no 
Court-fee need be paid. AIR 1955 
Trav-Co 167 (Pr. 6). 

(10) Preliminary decree for mesne 

profits passed against defendant — De- 
fendant appealing — He must pay ad 
valorem Court-fee on amount claimed 
in plaint. (1909) 1 Ind Cas 670 (673) 

(DB) (Cal) *■•*' (1893) 16 Mad 310 (311) 

(DB) ♦* AIR 1933 Pat 81 (83) = 12 Pat 
188 ** AIR 1919 Pat 471 (472). 

[See however AIR 1930 Mad 597 (599) 
= 53 Mad 540 (DB) ** AIR 1957 Him 
Pra 16 (19). (Suit for mesne profits — 
Preliminary decree followed by final 
decree — Appeals from preliminary as 
well as final decrees — Full Court-^a 
paid on appeal from final decree — No 
Court-fee need be paid on appeal from 
preliminary decree.)] 

(11) Final decree for mesne profits 

passed after preliminary decree for the 
same — Defendant appealing against 
final decree — He must pay ad valo- 
rem Court-fee on amount in dispute 
under Article 1, Schedule 1. AIR 19^ 
Mad 19 (19) = 43 Mad 280 (DB) *• AIR 
1933 Pat 81 (83, 84) = 12 Pat 188 ** 

AIR 1933 Pat 234 (235) = 12 Pat 694. 
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[See also AIR 1958 Mad 414 (4151. 

(Any observation in a judgment of the 
High Court, that the mesne profits should 
be determined in execution, cannot enable 
the party filing the appeal against the 
quantum of the mesne profits, so de- 
termined in execution, to escape by 
paying a Court-fee of one rupee where 
a Court-fee of a larger amount is re- 
quired as ad valorem Court-fee on the 
disputed amount.) ** AIR 1957 Him Pra 
16 (19). (Suit for mesne profits — Prelimi- 
nary decree followed by final decree — 
Appeals from preliminary decree as well 
as final decree — Full Court-fee paid 
on appeal from final decree — No 
Court-fee need to be paid on appeal 
from preliminary decree.)] 

(12) In a suit for mesne profits whe- 

ther past or future, if the mesne pro- 
fits are ascertained and decreed, the 
party preferring an appeal should pay 
Court-fee on the amount or value of 
the subject-matter in the appeal. AIR 
1957 Andh Pra 6 (10) == ILR (1956) 

Andh 610 (DB). 

(13) Decree passed against a number 
of defendants jointly — Some of them 
alone appealing — They must pay 
Court-fee on whole amount and not 
only on a portion of it which may be 
proportionate to area of land in their 
occupation. AIR 1933 Pat 81 (83. 04) 
“ 12 Pat 188. 

(14r Plaintiff appealing agaijist order 
dismissing his application for ascertain- 
ment of mesne profits awarded by pre- 
liminary decree must pay ad valorem 
Court-fee on amount claimed by him. 
AIR 1931 All 5.^3 (539) (DBl *• AIR 1918 
Pat 623 (624) = 3 Pat L Jour 101 )DB}. 

[But see AIR 1939 Mad 667 (669). I 

(15) Where a plaintilT wants to ap- 
peal against a final decree fixing the 
amount of mesne profits, and seeks 
for an enhancement of the amount 
awarded, he must pay ad valorem 
Court-fees on the extra amount claim- 
ed by him, whether the decree appeal- 
ed from relates to mesne profits before 
suit or to subsequent mesne profits. 
AIR 1932 Pat 228 (230. 231) = 11 Pat 
532 (DB) •* AIR 1933 Pat 234 (23.)) = 
12 Pat 694 *♦ AIR 1954 Pat 447 (Pr. 6) 
(DB). 

5. Suit for rent. — (i) This para- 

graph expressly includes a suit for 
sums payable periodically. Suit for 
arrears of rent will fall within this 
paragraph — Court-fee would be pay- 
able according to amount of arrears 
claimed. (1912) 6 Sind LR 114 (115) 

(DB). 

(2) Suit for arrears of rent including 
also prayer for injunction restraining 
certain defendants from disputing 
plaintilT's title — Relief of injunctions 
should be valued under para, (iy) of the 


section. il912) 6 Sind LR 114 (115) 
(DB). 

(3) Suit for rent — Possession not 
claimed — Mere fact that court will 
have to decide question of title will not 
alter character of suit for purposes of 
Court-fees — Fees paid according to 
amount of rent claimed will be enough. 
1893 Bom PJ 458 (DB). 

(4) Suit for possession and rent — 

Future rent also claimed from date of 
suit to date of delivery of possession 
— Neither para. (ii nor para, (ii) of 
this section would applv to claim of 
future rent. il880i 2 AW 682 (683) 

(FBi. (Per Spankie J.) 

6. Suit on instalment-bond. — (1) 

Suit on instalment-bond — Court-fee 
is payable on-ly on amount of instal- 
ment which has fallen in arrear and is 
being sued for — Court-fee need not be 
paid on whole amount of bond. (1965) 
4 Suth WR (SCC) 12 (13i (DB'. 


7. Claim for compensation for im- 
provements in suit lor ejectment. — (1) 

Suit for ejectment of tenant — Tenant 
claimed a certain amount as compensa- 
tion for improvements — On claim be- 
ing disallowed and decree for eject- 
ment being passed against him with- 
out giving him any compensation he 
filed appeal from decree repeating his 
claim for compensation — Held that in 
Madras Presidency such claims were 
not separately valued for purposes of 
Court-fee and that valuation of appeal 
as simply one against decree for posse.'^- 
sion was sulVicient. (1900) 23 Mad 84 
(85i (DB). 


8. Suit for movable property or its 
value. — ill Suit for recovery of cer- 
tain movaole properties or certain sum 
of money as compensation for their 
value comes under this paragraph 
All items of the property claimed on 
basis of same cause of action — Court, 
fee paid on their aggregate value is 
sullicient. (1881) 3 All 131 (133. 134) 

(DB). 


9. “Amount claimed”. — (1) The 

Court-fee under this paragraph is to be 
computed according to the amount 
claimed in the suit. This refers to the 
amount actually claimed in the plaint. 
AIR 1925 Rang 65 (66) = 2 Rang 462 
AIR 1956 Punj 214 (214)=ILR (1955) Punj 
49. (AIR 1919 Lah 363 (2) = 1919 Pun 
Re (Civ) No. 61, Rel. on.) ** AIR 1919 
Lah 363 (364) = 1919 Pun Re No. 61 


DB).. 

10. Court-fee on future interest.-^ (1) 
nterest for period after institution of 
luit cannot be said to form any part 
)f plaintifT’s claim. No Court-fee is 
:hargeable on future interest, either at 
;ime of instituting suit or before exe- 
mtion of decree. (1905) 27 All 559 (561) 
DB) ** (1906) 33 Cal 1232 (1235) (DB) 
(1875) 12 Bom HCR227(228) ** (1893) 
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17 Bom 41 (42i (DB) (1900) 10 Mad 

L Jour 144 (145) (DB) AIR 1937 Nag 
6 (3) AIR 1929 Nag 1 (12) = 24 Nag 
LR 197 (DB) AIR 1934 Pat 571 (573' 
= 14 Pat 4 (SBi. (AIR 1922 Pat 387 = 
1 Pat 19 (DB), Overruled.) 

(2) Plaintiff appealing from dismis- 

sal of his suit is not liable to pay 
Court-fee on interest subsequent to in- 
stitution of suit. (1900) 10 Mad L 

Jour 144 (145) (DB) ** AIR 1947 Lah 40 
(42) = ILR (1946) Lah 805 (FBI ** 

AIR 1953 Kutch 46 (Pr. 4). (Where the 
question of future interest is .decided 
3n appeal, it becomes a subject-matter 
in dispute and interest pendente lite is 
ascertainable.) ILR (1954) 4 Raj 

1019 (1030) ** AIR 1927 Pat 230 (230) 
(DB) ** (1893) 17 Bom 41 (42) (DB). 

[See also AIR 1934 Lah 32 (33) (DB).] 

[But see AIR 1954 Trav-Co 178 
(Pr. 4) = ILR (1953) Trav-Co 1170 (FB). 
(Interest for period between insti- 
tution of suit and decree — Coure-fee 
has to be paid — Court-fee is not to be 
paid on interest subsequent to date of 
decree appealed against.) ** AIR 1937 
Nag 6 (8) ** AIR 1919 Oudh 305 (305) 
= 22 Oudh Cas 1 ** AIR 1933 Lah 943 
(943).] 

(3) Decree awarding future interest 

— Defendant appealing against such 
decree is bound to pay Court-fee on 
such interest calculated up to date of 
filing appeal — Appellant will not be 
liable for such Court-fee if there is no 
ground of appeal challenging order as 
to future interest. AIR 1939 Pat 83 
(85) = 17 Pat 687 (DB) AIR 1936 

Oudh 151 (151) = 11 Luck 396 (DB) ** 
AIR 1937 Oudh 3 (3) = 12 Luck 466 
(DB) ** AIR 1934 All 805 (807) = 57 

All 71 (DB) ** ILR (1954) 4 Raj 1019 
(1030). 

[See also AIR 1953 Kutch 46 (Pr. 3). 
(On the trial Court exercising discre- 
tion one way or other, its grant, or re- 
fusal of future interest becomes a sub- 
ject-matter in dispute in appeal and 
the memorandum of appeal directed 
against its grant or refusal as the case 
may be must bear Court-fee either 
under Article. Schedule 1, or under 
Article 17, Schedule II.)] 

(4) Where the decree awarded in- 
terest at the rate of Rs. 0 per cent, pet 
annum from the date of the suit till 
the date of realisation and the plain- 
tiff filed cross-objection in an appeal 
by the defendant claiming interest at 
the rate of Rs. 12 per cent, per annum 
from the date of the decree of the trial 
Court to the date of the realisation it 
was held that the claim of interest by 
the plaintiff in his cross-objection was 
capable of , determination and he should 
pay ad valorem Court-fee on the 


amount claimed. Madh BLJ 1954 .HCR 
1699 (1701). 

(5) Suit for money — Decree in 
plaintiff’s favour making decretal 
amount payable by certain instalments 
— If default was made in paying any 
instalment, interest at a certain rate 
was to be recoverble by decree-holder 
on balance of amount — Plaintiff ap- 
pealed, praying that he must be allow- 
ed future interest on decretal amount 
till payment of each instalment, irres- 
pective of default being made by judg- 
ment-debtor or not — Plaintiff was al- 
lowed to pay fixed Court-fee of Rs. 10 
under Article 17 of second schedule on 
ground of subject-matter not being 
capable of valuation in money. AIR 
1937 Nag 95 (96). 

11. Court-fee on written statement 

pleading set-off.— ( 1 ) Written state- 
nient pleading a set-off or counter- 
claim — Court-fee will be payable 
under Article 1. Schedule 1 according 
to amount claimed to be set-off and not 
according to difference between such 
amount and amount claimed by plain- 
tiff in plaint. AIR 1938 All 522 (52.3) 

♦* AIR 1958 All 574 (575) * (1889) 13 
Bom 672 (673) (DB) ** (1892) 15 Mad 

29 (34) (DB) ** (1912) 15 Ind Cas 528 

(528) (Oudh) *♦ AIR 1925 Rang 65 (67) 
= 2 Rang 462 ** AIR 1923 All 118 (119) 
= 45 All 218 (DB). 

(2) No Court-fee is payable on a 

written statement which does not plead 
a set-off or counter-claim but merely 
pleads that there has been adjustment 
of accounts between parties before suit 
and that consequently only a fraction 
of sum claimed in plaint is due to 
plaintiff. AIR 1937 Lah 62 (62) *• 
AIR 1966 All 619 = 1965 All LJ 901. 

(Plea of adjustment in written state- 
ment — Adjustment satisfying liability 
in part or whole — Plea does not 
amount to set off — No Court-fee pay- 
able.) 

(3) Where a suit and a cross-suit 
have both been filed and proper Court- 
fees have been paid by plaintiffs in 
both the suits, and the written state- 
ment in the former is practically word- 
ed in the same manner as the plaint in 
the latter, the Court in the former suit 
cannot treat the written statement as 
claiming a set-off and demand ad valo- 
rem Court-fee from the defendant. 
AIR 1956 Punj 214 (215) = ILR (1955) 
Punj 49 (DB). 

12. Court-fee on appeal — General. — 
(1) Plaintiff sued for recovery ol 
Rs. 1.000 from defendant and on his 
suit being dismissed, appeals from de- 
cree but reduces his claim in appeal 
to Rs. 750 — He will have to pay 
Court-fees under this paragraph only 
on Rs. 750 — Plaintiff sued for Rs. 6000 
but only gets a decree for Rs. 4000 and 
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he appeals from decree, claiming whole 
amount — He must pay Court-fee on 
Rs. 2000. AIR 1914 Lah 390 (390) = 
1915 Pun Re No. 12 (DB). 

[See also AIR 1940 Bom 369 (372) 
ILR (1941). Bom 71 (DB).] 

[But see (1936-1943) Tax Dec (Nag) 
103 (106).] 

(2) Plaintiff claiming a fixed sum 
and obtaining decree — Defendant ap- 
pealing and asking for accounts to be 
taken must pay ad valorem Court-fee 
on valuation of suit as fixed in plaint. 
AIR 1935 Bom 69 (70) (DB). 

(3) If the dispute in appeal does not 
relate to a claim for money this para- 
graph will not apply to the appeal. 
AIR 1922 Mad 211 (214) = 45 Mad 246. 

(4) Plaintiff claiming a decree for 
money against a number of defendants 
— Suit decreed only against one or 
some of them alone — Plaintiff appeal- 
ing praying for a decree against re- 
maining defendants also — His appe^ 
will come under this paragraph. AIR 
1923 Lah 135 (136) (DB) ** AIR 1922 
Eom 172 (173) = 46 Bom 840 (DB) 

(1898) 12 CPLR 43 (44, 45). 

(5) In the trial Court plaintiff seek- 
ing a decree for a certain sum of 
inoney against def6ndant 1 personally 
and agianst assets of a deceased person 
in the hands of defendants 2 to 5 who 
are his legal representatives — Suit de- 
creed against first defendant but 
dismissed as against other defendants — - 
Plaintiff appealing from latter part of 
decree will have to pay ad valorem fee 
either on value of assets in the hands 
of defendants 2 to 5 or on amount 
claimed by plaintiff appellant which- 
ever is less. AIR 1932 All 406 (407) = 
54 All 608. 

(6) Suit for recovery of money — De- 
fendant repudiating claim and setting 
up counter-claim — Suit decreed and 
counter-claim dismissed — Defendant 
appellant should pay Court fees on 
both claims. AIR 1964 All 345 — 1963 
All LJ 680 (DB). 

(7) Costs are not part of the dispute 
and their allowance or disallowance is 
within the discretion of the Court. 
Court-fee is, therefore, not payable in 
respect of costs entered in the decree 
from which the appeal is filed. The 
prayer in appeal that costs be allowed 

the appellant is merely incidental. 

1961 Jab LJ 1502. j «. 

(8) Suit for accounts — Defendant 
appealing against final decree should 
nay Court-fee on amount of decree 
passed against him. AIR 1970 All 197 
(198) (FB). 

13. Appeal from instalment decree.— 

(1) Plaintiff appealing against instal- 
ment decree and praving for a decree 
tor a lump sum — He is liable to ad 


valorem Court-fee on the difference be- 
tween decretal amount taken as a 
w'hole and present value of instal- 
ments — In such a case, this paragraph 
does not apply. AIR 1936 Pesh 232 
(232) (DB) ** AIR 1955 Pepsu 122 (Pr 4) 
(DB) ** AIR 1914 Lah 390 (391) 
1915 Pun Re No. 12 (DB) ** (1892) 19 

Cal 272 (274) (DB). 

(2) Instalment decree — Defendant 
required to give security for due pay- 
ment of instalments — Defendant only 
appealing against imposition of condi- 
tion as to security — Subject-matter 
of appeal is not capable of valution — 
Defendant need pay only fixed fee of 
Rs. 10 under Article 17 (vi) of second 
schedule. (1884) 14 CPLR 172 (173). 

14. Applicability to suit for sale on 
mortgage. — (1) A “suit for money" 
includes a suit for sale in enforcement 
of a mortgage — Amount of court-fee 
payable thereon is according to the 
amount claimed by the plaintiff and 
not the principal money secured by the 
mortgage as under para lix). AIR 1931 
Cal 159 (159) = 58 Cal 829 (DB) ** AIR 
1931 Mad 710 (711) ** (1894) 18 Bom 
696 (698) ** AIR 1938 Mad 30 (31) ** 
AIR 1942 Mad 205 (207) = ILR (1942) 
Mad 438 (DB). 

(2) The paragraph also applies to 

cases in .which no personal decree or 
decree against the other properties of 
the defendant is sought in the plaint in 
suit for sale on mortgage. (1905) 7 

Bom LR 194 (195) (DBi. 

(3) Where a plaintiff in a suit on a 
mortgage seeks for a decree for sale of 
the mortgaged property and also for a 
money decree, the former relief falls 
under para, (iv) (c) of this section and 
the latter relief under this paragraph. 
1876 Oudh SC No. 34. 

(4) The same principle applies to a 
suit for sale in enforcement of a 
charge on immovable property as a suit 
on a mortgage. AIR 1942 Mad 205 
(207) = ILR (1942) Mad 438 (DB). 

15. Court-fees in suits on mortgages 

— Illustrative cases. — (1) Mortgagee 

suing on a puisne mortgage and pray- 
ing that sale under such mortgage 
should be subject to prior mortgage. It 
is enough if he pays ad valorem Court- 
fee according to amount claimed by 
him in respect of puisne mortgage. In 
regard to prior mortgage it is enough 
if he pays fixed Court-fee of Rs. 10 
under Article 17, Clause (iii) of the 
second schedule. AIR 1935 All 100 
(101, 102) = 57 All 602 (DB). 

(2) A sub-mortgagee suing for sale 
of properties mortgaged to his mort- 
gagor, i.e., the main mortgagee under 
this paragraph, must pay Court-fee on 
the amount of the main mortgage and 
not on that of the sub-mortgage. AIR 
1938 Mad 30 (31). 
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(31 One co-mortgagee suing for his 
sl^are of the mortgage-money making 
other co-rnortgagees defendants to the 
suit must pay Court-fee on the whole 
amount due on the mortgage. AIK 
1^137 Mad &22 |925) iDBt ** AIR 1942 
Ivlad 20o (208' = ILR (19421 Mad 438 
iDB'. (AIR 1930 Pdad 985. Dissented 
li cm.) 

(-'ll Plaintiir sued for sale on his 
mortgage. The piaintili did not ask 
for any relief in respect of two prior 
mortgages on the property. The plain- 
t:ll is only bound to oav Court-fee on 
the amount of his mortgage. He is not 
liable to pay Court-fee in addition 
under para, lix) on the footing of his 
suit being one for redemption of the 
prior mortgages. (1903i 30 All 103 (105» 
iDBi. 

(5) Suit cn mortgage — Prayer for 
sale of mortgaged propertv free from 
claims of other alienees — ’PlaintilT not 
party to document of alienation — Re 
lief of cancellation held unnecessary -- 
No additional Court-fee pa 3 ’able under 
Section 7 liv-Ai (Madrasi. AIR 1948 
Mad 181 1133. 184). 

16. Court-fee on appeal from decree 
in mortgage suit.— (li Decree in 
favour of piaintili in suit for sale on 
mortgage — Defendant appealing from 
such decree — Court-fee will be pay- 
able under this paragraph according to 
amount of the decree. AIR 1927 Sind 
251 i251. 252i = 23 Sind LR 277 iDBj. 

LSee AIR 1914 All 520 (520. 521> = 

36 All 40 iFBi.] 

(2i Decree granting interest on mort- 
gage-money from date of institution of 
suit to date of decree — Defendant ap- 
pealing from whole decree — He will 
have to paj- Court-fee on whole amount 
of decree although plaintiJV. in trial 
Court, would have had to pay Court-fee 
only according to amount due at 
date of institution of suit. (1913) 35 All 
94 (98) (DBl AIR 1927 Sind 251 (252) 
•■= 23 Sind LR 277 (DB» AIR 1947 

All 295 (296). 

i3i PlaintilT's suit dismissed — Ap- 
peal from decree — Court-fee would be 
payable according to amount claimed 
in appeal. See AIR 1915 Nag 48 (49) = 
11 Nag LR 83 (DBi. 

[But see AIR 1947 Lah 40 (42) = 

ILR (19461 Lah 805 (FB).] 

(4) Decree passed against defendant 
in suit for sale on mortgage — Defend- 
ant in appeal questioning not amount 
for which decree has been passed but 
only contending that certain items of 
properties against which decree has 
been passed or certain shares in such 
properties are not liable for mortgage- 
debt - - Ad valorem Court-fee is payable 
accoiding to value of property in res- 
pect of which exemption is sought 
or amount of the decree whichever is 


less. AIR 1920 Pat 642 (643) ** 1882 

All \VN 37 (38) (DBl (1910) 37 Cal 
914 (917) (DBl AIR 1926 Lah 408 

(408) = 7 Lah 215 (DB) «* (1887) 10 
Mad 187 (188, 189) (DB) ** AIR 1931 
Mad 710 (712) AIR 1918 Oudh 348 
(348) AIR 1916 Lah 151 (151) = 

1916 Pun Re No. 11 (DB) AIR 1928 
Nag 316 (318) = 24 Nag LR 142. 

(5) Trial Court decreeing amount 

claimed by plaintiff in suit for sale on 
mortgage but holding that certain of 
the properties sought to be proceeded 
against are not liable for mortgage-debt 
— Plaintiir appealing from latter por- 
tion of decree — Ad valorem fee is 
payable according to value of the pro- 
perly or amount of decree whichever is 
less. AIR 1921 Oudh 237 (237) = 24 

Oudh Cas 295 (1911) 33 All 20 (24) 

(1907) 30 Mad 96 (98) (FB) ** (1890) 
13 Mad 503 (509, 510) (DBl ** AIR 1914 
Oudh 396 (397) = 17 Oudh Cas 90. 

(6) Appeal from final decree in mort- 

gage suit — Ad valorem Court-fee is 
payable on such appeal according to 
value of subiect-matter in dispute. 
AIR 1928 Nag 146 (147) AIR 1947 
Pat 113 (113, 114) = 25 Pat 305 ** AIR 
1913 Oudh 121 (121) = 18 Oudh Cas 

114 (DB) ** (1913) 35 All 476 (478) (FB) 
=■* AIR 1919 Pat 425 (425) »* AIR 1927 
Pat 48 (47) ^ 5 Pat 721 ** AIR 1923 
Rang 194 (195) = 6 Rang 285 (DB). 

(7i On appeal from order rejecting 
an apolication for final decree ad valo- 
rem Court-fee is payable. Such an ap- 
peal is not one from an order for pur- 
poses of Court-fees. AIR 1920 All 145 
(147) (DB) ** (1908) 12 Cal WN 1028 

(1029) (DB). 

[See also AIR 1931 All 538 (539) 
(DB).3 

(8) Appeal preferred against preli- 
minary decree — Before its disposal 
appeal also preferred against final 
decree — In computing court-fees on 
appeal from final decree amount paid as 
Court-fee on appeal from preliminary de- 
cree must be deducted — Combined appeal 
filed against both preliminary and final 
decrees— Court-fee on appeal from pre- 
liminary decree must be deducted in 
computing court-fee on appeal from 
final decree. AIR 1917 All 158 (159) = 
39 All 452 ** AIR 1956 Hyd 161 (162) 

ILR (1956) Hyd 45 (DB) ** AIR 1929 
Cal 815 (817) = 57 Cal 463 •* AIR 1932 
Mad 453 (455) = 55 Mad 664 (DB) ** 
AIR 1925 Oudh 39 (42) (DB) ** AIR 
1924 Pat 694 (694) = 3 Pat 815 (DB) •* 
AIR 1933 Pat 81 (83, 84) = 12 Pat 198. 

[See AIR 1937 Mad 569 (571) = ILR 
(1937) Mad 936.1 

[But see AIR 1953 Mad 415 (Prs. 3. 
5) = ILR 1953 Mad 826.1 

(9) Before appeal from final decree 
is filed, appeal against preliminary de- 
cree disposed of and dismissed — 
Court-fee paid on appeal from prelimi- 
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for maintenance and annuities; 

(ii) in suits for maintenance and annuities or other sums payable periodb 

cally according to the value of the subject-matter of the suit, and 

such value shall be deemed to be ten times the amount claimed to be 
payable for one year: 

STATE AMENDMENTS 


Delhi: 

Same as in Punjab — See S.R.O. 422, Gaz. of Ind., 1930, Pt. IF, S. 3, p. 458. 


Section 7, Para, (i) — Note 16 (contd.) 
nary decree cannot be deducted frorn 
Court-fee payable on appeal from final 
decree. AIR 1932 Mad 453 (455> = 53 
Mad 664 (DB) AIR 1932 Hyd 21 

(Pr. 11 = ILR (1951) Hyd 541 (DB> 

AIR 1951 Him Pra 52 (Pr. 6) ** (1924) 
79 Ind Cas 906 (906) (Pat). 

[But see AIR 1924 Pat 694 (694) = 3 
Pat 815 (DB).] 

(10 1 Suit on a mortgage — Person 
impleaded as subsequent mortgagee 
appealing from decree claiming priority 
over plaintiffs mortgage — Court-fee 
payable on memorandum of appeal i.s 
ad valorem on value of subject-mattej* 
’n dispute. AIR 1932 All 221 (222) -• 
43 All 341. 

(11) Suit for sale of mortgaged pro 
perty — Puisne mortgagee and mort- 
.gagor impleaded — Mortgagor denied 
puisne mortgage but Court found it to 
be subsisting and ordered that the 
balance after paying oil plaintill s 
mortgage should be paid to puisne 
mortgagee to the extent of amount due 
on his mortgage — Appeal by mort- 
gagor challenging this portion of the 
decree — Court-fee payable on appeal is 
ad valorem on amount due on mort- 
gage. AIR 1933 Lah 954 l955j (DBi. 

(12) Suit on mortgage by co-mort- 
gagee Widow of other co-mortgagee 

made party — Widow claimed a de- 
claration that mortgagees were not 
members of a joint Hindu family ana 

. that she was entitled to half the money 
Court granting the declaration pass- 
ed a decree in favour of both — Ap- 
peal by plaintiff — Held that ad valo- 
rem Court-fee on subject-matter in 
.dispute was payable. AIR 1943 Oudh 
361 (365). 


Code is a decre and hence, on an 
appeal from such decree, ad valorern 
Court-fee is payable according to the 
amount of the decree. AIR 1924 All 
29-> (•’93) (DBi ** AIR 1957 Raj 165 
(166) = ILR (1956) 6 Raj 413 (DB) ** 
AIR 1916 All 337 (358) (1913) 19 Ind 

Cas 971 (973) (DB) (Cal) (1935) 62 
Cal 568 (571) AIR 1915 Oudh 122 

(123) = 18 Oudh Cas 121. 

18. Court-fee on appeal from personal 
decree in a suit on pledge. — (1) The 

plaintiff filed a suit for recovery of 
Rs. 6709 advanced on pledge of articles 
— The amount was decreed and was to 
be recovered by sale of articles but no 
personal decree was passed — Appeal 
bv plaintiif against the decree was 
valued at Rs. 2250 and a personal de- 
cree was granted. Defendant filed 
second appeal and he paid Rs. 10 under 
Schedule 2. Article 17 ivii on ground 
that subject-matter of appeal was in- 
capable of valuation — It was held 
that the value of the second appeal 
would be approximate amount which 
might remain unrealised after sale of 
articles — Unless defendant could show 
tiiat articles were likely to fetch higher 
value. value placed by plaintiff 
should be considered proper in second 
appeal and defendant would be liable 
to pay ad valorem Court-fee thereon. 
1955 Raj LW 33 (35). 

SECTION 7, PARA (ii) — SYNOPSIS 

1. Nature of suits to which paragraph 

applies. 

2. “Maintenance.” 

3. ‘‘Annuity.” 

4. “Other sums payable periodical- 

ly.” 

5. Applicability — Illustrative cases. 


(13) Suit on a mortgage — Court 
passed a decree overruling defendant s 
contention that plaintiff was not en- 
“titled to get a decree without rendering 
.accounts — Defendant appealed claim- 
ing the same relief and putting his own 
valuation on appeal — Held that ap- 
peal must be valued at amount of the 
decree and Court-fee on that 
jnust be paid. AIR 1935 Bom 69 (70) 

(DB). 

17. Court-fee on appeal from personal 
.decree in mortgage suit.— (1) A per- 
sonal decree against mortgagor under 
Order 34, Rule 6 of the Civil Procedure 


6. Suit for reduction of maintenance. 

7. Suit for enhancement of mainten- 

ance. 

8. Claim for future rent in suit for 

possession. 

9. Mode of valuation under this 

paragraph. 

10. U. P. Amendment. 

1. Nature of suits to which paragraph 
applies. — (1) A claim for arrears of 

maintenance or other sums periodical- 
ly payable comes under paragraph (n 
and not under this paragraph. AIK 
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Orissa: 

In Section 7 (ii) after the words “shall be deemed to be”, the words "in suits for 
maintenance five times and in other suits” were inserted — Orissa Act 5 of 1939 (31-10- 
1939.) 


Punjab, Haryana and Chandigarh; 


In Section 7 of the Act, the existing clause (ii) shall be numbered as sub-clause (a)* 
thereof and after the clause so numbered, add the following: 

‘‘(b) In suits for reduction or enhancement of maintenance and annuities or 
other sums payable periodically according to the value of the subject-matter of 
the suit and such value shall be deemed to be ten times the amount sought to be^ 
reduced or enhanced for one year.”— E. P. Act 26 of 1949, Section 3 (1-4.1950)* 
Act 31 of 1966, S. 88 (1-11-1966). 

Uttar Pradesh: 


For sub section (ii) of Section 7, the following was substituted: 

"(ii) (a) In suits for maintenance and annuities or other sums payable periodi- 
cally-according to the value of the subject-matter of the suit and such value shall be- 
deemed to be ten times the amount claimed to be payable for one year: 

Provided that in suits for personal maintenance by females and minors such- 
value shall be deemed to be the amount claimed to be payable for one year, 

(b) in suits for reduction or enhancement of maintenance and annuities or other 
sums payable periodically — according to the value of the subject-matter of the suit 
and such value shall be deemed to be ten times the amount sought to be reduced 
or enhanced for one year.”— U. P. Act 19 of 1938 (9-1-1939). 


Para* (ii) — Note 1 (contd.) 

1927 Oudh 623 (624) ** AIR 1953 All 44! 
(Pr. 4). 

(2) Paragraph does not apply t( 
? bare declaration of th( 
plaintiiT s right to receive a periodica 
payment. AIR 1925 Bom 282 (282) (DB 
** AIR 1953 All 442 (Pr. 4). (Such c 
suit will come under Article 17 (iii) o 
Schedule II.) 


(3) In the following cases it was held 

^ declaration that the 

plaintilT IS entitled to receive a certain 
sum periodically from the defendant is 
a suit within this paragraph. AIR 1920 
All 40 (40) = 42 All 353 (DB) ** AIR 
1934 Lah 150 (150) (DB) AIR 1934 
Pat 240 (242) = 13 Pat 290 (DB). 

(4) When a person sues for mainten- 
ance at a particular rate, whether or 
not she has been refused maintenance 
by the Magistrate under Section 488, 
Criminal P. C., she is clearly making a 
money claim whose value can be as- 
sessed under this section. AIR 1953 
Vindh Pra 28 (Pr. 6) =» 1953 Cri L Jour 
1214. 


(5) When a Magistrate having order- 
ed maintenance, the husband or father 
comes to the Civil Court, he does not 
exactly ask for the cancellation of a 
specific monetary liability. What he 
can urge is that there are circum- 
stances which entitle him to a declara- 
tion that the person concerned is not 
his wife or child or that the right to 
maintenance has been lost by her or 
his own conduct. In such a case it is 
a suit for declaration about status 
or a disqualification. Such suit is 


not to be taxed ad valorem, but 
under Schedule 2, Article 17, Clause (3) 
of the Act, and the appropriate local 
amendment, if any. to that article. 
AIR 1953 Vindh Pra 28 (Pr. 6) = 195J 
Cri L Jour 1214. 

2. “Maintenance.*’ — ( 1 ) Maintenance 
ordinarily imports a conception of 
amounts payable for life to a person 
by virtue of his standing in a parti- 
cular relationship with somebody else 
and though the obligation to make tho 
payment may often be defined in a 
contract, the original relationship 
which gives rise to Ae obligation is not 
necessarily contractual. AIR 1934 Cal 
674 (675) = 61 Cal 513. 

3. “Annuity.” — ( 1 ) Annuity is an 

yearly payment of a certain sum of 
money granted to another in fee for 
life or years charging the person only. 
AIR 1934 Cal 674 (675) = 61 Cal 513. 

4. **Other sums payable periodically.** 

— (1) Expression “other sums payable 
periodically” must be held to refer to 
claims which are of the same nature 
as a claim for maintenance or an 
annuity. AIR 1934 Cal 674 (675) = 61 
Cal 513 •* AIR 1919 Pat 541 (542) = 
4 Pat LJ 561 ** AIR 1927 Pat 123 

(125) == 6 Pat 17. 

(2) A suit for assessment of rent or 
enhancement of rent does not come 
under this paragraph. AIR 1934 Cal 
674 (675) = 61 Cal 513 ♦* AIR 191? 
Pat 541 (542) = 4 Pat LJ 561 *• AIR 
1927 Pat 123 (124, 125) = 6 Pat 17. 

[But see AIR 1932 Cal 674 (677, 

678) = 59 Cal 997 (DB) ** AIR 1936 
Cal 804 (807) = ILR (1937) 1 Cal 103 
(DB).] 
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Section 7 (Ii) — Note 4 (contd.) 

(3) A claim that plaintilT and her 
descendants are entitled to receive 
generation after generation, a certain 
sum every month from defendants and 
their successors is a claim coming with, 
in this paragraph. AIR 1920 All 40 
(40) — 42 All 353 (DB). 

(4) Claim that plaintiff is entitled to 
receive every year certain articles of 
value from defendant — This para- 
graph does not apply. (1885) 8 Mad 384 
(388) (DB), 


5. Applicability — Illustrative cases. 
— (1) A wakf-deed purported to create 
wakf and appointed A as mutwalli. The 
deed provided for annual payment of 
Rs. 50 to B. Descendants of settlor sued 
A and B praying for removal of muta- 
walli. A, for appointment of new Muta- 
walli and for benefits conferred on 
them under wakf-deed under which, on 
disagreement between parties, income 
was to be divided and enjoyed in pro- 
portions set out. PlaintiiTs claimed to 
be entitled to annual receipts capable of 
valuation at least on an average basis. 
Held, that case came within this para- 
graph and that plaintiffs should pay 
court-fee on ten times annual value o£ 
receipts to which they claimed to be 
entitled. AIR 1942 Sind 160 (161) = ILR 
(1942) Kar 424 (DB). 

(2) In previous suit a decree was 
passed declaring that A was entitled to 
a charge on B’s property in respect of 
a right of maintenance for Rs. 200 per 
annum — B suing to set aside decree. 

This paragraph does not apply. Airt 

1936 Oudh 317 (319) (DB). 


(3) Suit praying that defendant should 
be required to furnish security for due 
payment of Rs. 27-8-0 per mensem to 
plaintiff or should be directed to invest 
Rs. 8,250 which will yield annually 
Rs. 330 as interest thereon to be paid to 
plaintiff — Under this paragraph court- 
fee is to be computed according to ten 
times the amount claimed for each year. 
1C86 All WN 223 (228). 

(4) A sued B and C for declaration 

of his title to certain property and for 
an injunction restraining C from paying 
and B from receiving an allowance of 
Rs. 2.400 a year out of the of 

the oroperty in dispute — Held, that 
this paragraph did not apply. (1893) 17 

Bom 56 (59) (DB). i. , • 

15) Suit for declaration that plaintiffs 

are entitled to certain properties sub- 
ject to certain trusts created by the 
will of last owner in favour of some 
temples and provision for maintenance 
of his son, is not governed by this 
paragraph. (1893) 3 Mad L Jour 242 (244) 

^^(6) Suit for declaration that defem 
dant is liable to pay pension to plaintiff 
and for mandatory mjunction — Sec- 


tion 7 (ii) and not Section 7 (iv) (c) ap- 
plies. AIR 1959 Bom 436 (437) = 60 Bom 
LR 1377. 

(7) Suit for wrongful termination of 
service — Relief for future emoluments 
during pendency of suit — Not covered 
by Section 3 (2( Travancore-Cochin 
Court-fees Act (2 of 1125) — No Court- 
fee payable. 1961 Ker LJ 1086. 

(8) Suit for arrears — Right to main- 
tenance not previously established — 
Section 7(ii) applies. AIR 1961 Punj 11 
(12) = 62 Pun LR 701. 

6. Suit for reduction of maintenance. 
— (1) Maintenance awarded by a de- 
cree — Judgment-debtor sued to have 
rate of maintenance reduced on ground 
of change in circumstances — Suit does 
not come under this paragraph. AIH 
1945 Nag 264 (266) = ILR (1945) Nag 

661 (DB) *• (1936-1943) Tax Dec (Nagi 
29 (30) AIR 1935 Mad 655 (655) = 59 
Mad 159 24 Bom 386 (390) (DB) 

•• (-53) 6 Sau LR 529 (531. 532) =*=* AIR 
1953 Vindh Pra 28 (Pr. 6) = 1953 Cri 
L Jour 1214. 

(2) Claim for enhancement of main- 
tenance awarded by decree would come 
under this paragraph and court-fee 
would be payable on ten times the 
amount of enhancement claimed for 
each year. (‘36-431 Tax Dec (Nag) 76 
l77, 78) AIR 1953 Vindh Pra 28 (Pr. 6) 
= 1953 Cri L Jour 1214. 


7. Suit for enhancement of mainten- 
ance. — (DA suit for enhancement in 
the rate of maintenance falls within the 
scope of Section 7 (iil and not under 
Art. 17-B of Sch. II (Mad). Ad valorem 
court-fee on the annual increase of 
maintenance is therefore proper. AIR 
1953 Mad 605 (Pr. 3;. 

8. Claim for future rent in suit for 

possession. — (DA claim for future 
rent from date of suit to delivery of pos- 
session in suit for possession held would 
come under this paragraph. (1880) 2 All 
682 (685, 686) (FB). (Per Stuart C. J- 

Spankie, J-. Dissenting.) 


9. Mode of valuation under this para- 
graph. — (1) The paragraph provides 
that value of subject-matter of the suit 
is to be regarded as being ten times the 
amount claimed as payable for one year. 
See (1968) 5 Bom HCR (AC) 55 (56, 57) 
(DB). 


(2) Claim for arrears of the amount 
as well as for a decree for payment of 
future instalments made in the same 
suit. Former claim must be charged 
with the court-fee under para (i) and 
latter claim must be charged, under 
this paragraph according to ten times 
the amount for each year. 1886 All WN 
228 (228) ** AIR 1936 Mad 388 (393, 394, 

397) (DB). ^ o .* * * 

(3) Maintenance decree — Suit to set 

geiHe To be valued on basis of 
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for other movable property having a market value; 

(iii) In suits for movable property other than money, where the subject- 

matter has a market-value — according to such value at the date of nre- 
senting the plaint; ^ 

(iv) In suits — 

for movable propertj' of no market-value; 

(a) for mo\able property where the subject-matter has no market-value 
as, for instance, in the case of documents relating to title 


Section 7 (ii) — Note 9 (contd.) 
amount payable for one year. AIR 1959 
J-iad ‘132 i433i = *1968) 2 Mad LJ 159. 


Section 7, Para (jii) — Note 1 


10. v. p. Amendment. — (it Irrespec- 
live the person who files the appeal 
or cross objection, the valuation of an 
appeal or a cross objection if it is against 
a decree passed in a suit for personal 
niaintenance by females and minors is 
to be made at the amount claimed to be 
payable for one year by such females 
or minors. Thus the person liling the ap- 
pea. or the cross objection in such a 
case can get advantage of the proviso 
to Section 7 (iii (at. AIR 1957 All 541 
= ILR (1957) 1 All 558 (FB). 
'AIR 1952 All 605 and AIR 1952 All 175. 
Overriilcd; AIR 1950 All 55. Approved 

Per Full Bench, Shrivastava J., 
contra.) 


(1) Movable property in plaintiff's pos- 
session attached — He sued for removal 
of attachment — His suit does not fail 

L ^1880) 2 All 63 

(65, 66) (DB). 


<2i Where the husband files an appeal 
Claiming reduction of maintenance 
against the decree obtained by the wife 
l.ie court-fee payable on the memoran- 
• appeal also is to be computed 

Ui the manner laid down in the proviso 
u) Section 7 (iii (at and not under 
Section 7 Iii) ib). AIR 1957 All 541 (542, 

^ 5^8 (FB). (AIR 

1852 All 17 d, Overruled.) 

A » a main clause of and in 

the proviso to Section 7 (ii) (U. P.) 
the words used are “the amount claim- 
eo to be payable for one year*’. The 

the claim of the 
plaintill The fact that the Court de- 
crees the claim at a lesser rate is im- 
material at least for purposes of valua- 
^on of the cross objection or the appeal. 
Thus, lor the determination of the ques- 
tion of payment of court-fee in the ap- 

purpose of cross ob- 
jection, It is the value of the amount 
actually claimed by the plaintiff in the 
suit that is to be taken into considera- 
tion and not the lesser amount decreed 
by the trial Court. AIR 1957 All 541 
(542) = ILR (1957) 1 All 558 (FB). 

(4) In a suit for personal maintenance 
by a female, the proviso to Section 7 
(ii) (a) (U. P.) does not mention the 
year which is to be taken into account 
in determining the amount payable for 
"that year. In the absence of any such 
•specification in the section the proper 
interpretalion would be to hold the ‘one 
year' referred to as the year in which 

the suit is brought. AIR 1950 All 56 
^Pr. 7). 


(2) A hut would be immovable pro- 

to definition in Section 3 
(2.5) General Clauses Act and therefore 
would not be movable property. See 
(1872) 8 Beng LR 508 (519) (FB). 

(3) Standing crops would be immov- 
able property and not movable pro- 
perty. (1895) 22 Cal 877 (887, 888) (DB). 

(4) ‘Market-value” has been definedas 
meaning what the property would fetch 
in the market under the state of things 
existing at the lime. AIR 1924 Mad 19 
(21) = 46 Mad 782 (FB). 

fl953) 3 Raj 1009 (1011). 
(Under the law, the court-fees are to 
be paid according to the value of the 
goods claimed on the date of the suit.)] 


(5) Suit to have deed of disclaimer 
executed and registered — Subject-mat- 
ter IS not house to which it^ relates and 
has no monetary value — Section 7 (iii) 
does not apply. AIR 1952 Hyd 1 (Pr. 7) 
= ILR (1952) Hyd 160 (DB). 


(6) A State lottery ticket which has 
drawn a prize is movable property with 
3 market value of the same amount as 
the prize it has drawn and is within 
the purview of Section 7 (iii). 1949 Bur 
LR (HC) 358 (373, 378) (FB). 

(7) Share scrips in hands of third 
party who is in wrongful possession of 
the same — Suit for recovery of would 
be governed by Section 7 (iv) (a) and 
not by Section 7 (iii). AIR 1965 Punj 314. 
= ILR (1965) 1 Punj 39. 

Section 7, Para (iv). Clause (a) — Note I 

(1) ‘Documents relating to title’ will 
include not only documents of title to 
immovable property like dee^ of sale 
or mortgage of immovable property, but 
also such dociunents as promissory-notes, 
bonds. Government securities, etc. Hence, 
a suit to recover possession of such 
documents will come under this clause 
and not under para (ii). 1894 Bom PJ 
145 (DB) ** AIR 1934 Mad 730 (730) = 
58 Mad 228. 

(2) A suit merely for possession of 
documents of title is not a suit for the 
recovery of the property to which the 
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document relates. AIR 1549 Pat 520 
:(Pr. 3) = 28 Pat 313 (DB). 

ISee (1879) 4 Cal 322 (326) (DB).] 

(3) Plaint in a suit for possession of 
•document need not be stamped as plaint 
in a suit for possession of property to 
which the document relates. AIR 1934 
Mad 730 (7301 = 58 Mad 228. 

[See also AIR 1952 Hyd 1 (Pr. 7) = 
ILR (1952) Hyd 160 (DB). (Suit to have 
•deed of disclaimer executed and regis- 
tered — Subject-matter is not house to 
which the deed relates — Court-fee not 
to be paid on value of the house — Suit 
held governed by Sch. 11, Art. 17 (vi).] 
[But see 1871 Pun Re No. 10, p. 15 
(17) (DB).l 

(4) A suit for return of a mortgage- 
bond with endorsement of full satisfac- 
tion is really a suit for redemption and 
is not covered by this clause. Such a 
suit will come under para (ix). (1936; 
63 Cal 657 (660). 

(5) A suit for cancellation and deli- 
very of a document will not come under 
this clause. |1904) 27 Mad 430 (481) iDBi. 

(6) Mortgagee sued mortgagor for 
return of mortgage-deed on ground that 
mortgagor had not paid mortgage-money. 
Held, that real point in issue was not 
about return of mortgage-deed but whe- 
ther mortgage-money had been paid and 
that this clause did not apply. 1875 Pun 
Re No. 39. p. 117 (117) (DB). 

(7) A sued B and other trustees, to 
set aside a deed of trust and to recover 
the trust money which was in the forrn 
of Government promissory notes. Held, 
that Court-fee must be paid according 
to amount of the Government promis- 
sory note. (1884) 10 Cal 380 i382;. 

(8) Relief coming under this clause 
combined with one not coming under it. 
Two reliefs must be valued separately 
under respective provisions that would 
apply to them for purposes of court-fees. 
1894 Bom PJ 14.5 (DB). 

(9) Shares are not same thing as 
share scrips — Share scrips are of no 
value in hands of third party who is in 
wrongful possession of the same and 
have no market value — Suit for re- 
covery of such share scrips would be 
governed by Section 7 (iv) (a) and not 
by Section 7 (iii). AIR 1965 Punj 314 
(315) = ILR (1965) 1 Punj 39. 

17, P. Amendment 

(10) State seeking to collect cess or 
tax under certain Acts — PlaintilT al- 
leging the Acts as void filing suit to 
restrain the State — Court-fees are 
payable under Cl. (iv-B) (b) and not 
iinder Cl. (iv) (a) or Cl. (iv-A). AIR 1968 
SC 102 « (1967) 3 SCR 920. 

(11) PlaintilT seeking for declaration 
that order of his dismissal should be 
held null and void and he should be 


declared entitled to salary which he 
would have otherwise received — Held, 
second declaration could not amount to 
consequential relief. ILR (1965) 1 All 
575. 

(12) Suit for declaration and conse- 
quential relief — Appeal — Court-fees 
— Ad valorem fees payable only if 
value of relief could be ascertained — 
Otherwise court-fee is payable under 
Art. 17 (7) of Sch. il to the Act. AIR 
1968 All 94 (95). 

(13) Suit for declaration and injunc- 
tion ~ Held, on facts (1) that the relief 
of injunction was incidental to the main 
relief of declaration and therefore 
Court-fee was payable under Section 7 
(Iv) (a) (U. P. Amendment). 

(2) that the case did not fall within 
the proviso to Section 7 (iv) (al (U. P.) 
since the relief of injunction, indirect- 
ly all'ected immovable property. AIR 
1961 Ail 483 (484, 435). 

(14) Suit for declaration and injunc- 
tion — Injunction not dependent on 
declaration — Section 7 iiv-B> ib) and 
not Section 7 (iv; la) held applied. AIR 
19G3 All 86 (87. 88, 89; = 1961 All LJ 
783 |DB». 

(15 1 Suits by some Parsis for injunc- 
tion restraining defendants who were 
also Parsis from interfering with rights 
of plaintiffs and of other Parsis of the 
city to enter fire temple and perform 
religious riles, etc. — Relief for decla- 
ration held not necessary — Court-fee 
payable was under Section 7 (iv-B) (b) 
and not under Section 7 (ivi (a). AIR 
1963 All 89 (90). (AIR 1955 All 177 and 
AIR 1963 All 86. Rcl. on.) 

(16) Suit by landlord for declaration 
that allotment order of Rent Control 
Authority was void and for injunction 
to restrain allottee from occupying ac- 
commodation — Suit falls under Sec- 
tion 7 (iv) (a). AIR 1965 All 496 (497, 
498) = 1964 All LJ 1081. 

(J7) Cancellation of instrument or 
adjudication as to its validity — Plain- 
tilT suing for partition of joint family 
property — Defendant setting up a will 
in defence — PlaintilT alleging that the 
will was forged and in the alternative 
invalid — Held, it was not a suit for a 
declaration of the invalidity of the will 
and the plaintiff was not liable to pay 
additional court-fee under Section 7 
(iv) (a). AIR 1967 All 153 = 1966 All LJ 
570. 

(18) Suit for possession Involving can- 
cellation of deeds of wakf and gift — 
Court-fees payable separately for relief 
of possession under Section 7 (iv) and 
for cancellation under Section 7 (iv-A) 
( 1 ) — Section 17 (2) does not apply. 
ILR (1961) 1 All 17. 
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SECTION 7, PARA (iv), CLAUSE (b) — 

SYNOPSIS 

1< U. P. Amendment. 

2. M. P. Amendment. 

3. Bombay Amendment. 

4. Suit for share of profits of impar- 

tible property. 

5. Suit for partition by person in 

joint possession. 

6. Suit by excluded coparcener for 

joint possession. 

7. Suit for partition by excluded co- 

parcener. 

8. Suit for declaration of title. 

9. Suit by purchaser from co-owncr. 

10. “Joint family property.” 

11. Appeal in partition suit — Court- 

fee. 

12. Liability of defendant to pay court- 

fee in partition suit. 

13. Amendment of plaint in partition 

suit — Court-fee. 

14. Suit for re-opening of partition. 

15. Other reliefs in suit for partition — 

Court-fee. 

1. U. P. Amendment. — (1) Suit in- 
stituted before the amending Act — 
PlaintilT sought an amendment of plaint 
claiming an additional share — Held, 
that so far as claim for an additional 
share was concerned, it was governed 
by the amending Act which had come 
into force then and ad valorem fee in 
respect of such share must be paid. AIR 
1942 All 222 (223) = ILR (1942) All 

376 (DB). 

(2) Section worded generally — No 
reference is made to right or interest 
claimed by plaintiff — It refers to a suit 
for accounts -- Court cannot add words 
to restrict its scope — Suit for accounts 
instituted by person not claiming per- 
sonal interest would be governed by 
Section 7 (iv) (b) and not by Sch. II, 
Art. 17 (Vi). AIR 1966 All 189 (190) = 
1965 Ail LJ 890. 

(3) Section 2 of Court-fees Act as in- 
serted by the U. P. Court-fees (Amend- 
ment) Act defines suit as including an 
appeal. The section therefore is also ap- 
plicable to an appeal in partition suit 
and the court-fee payable is on the value 
of appellant's share which is in dispute 
in the appeal. AIR 1943 All 281 (282) = 
ILR (1943) All 507 ** AIR 1945 Oudh 
207 (208) IDB) ** AIR 1954 All 313 
(Pr. 4) (DB). 

(4) Section 14 of Religious Endow- 
ments Act 1863 does not cover case of 
general prayer for accounts — Court-fee, 
held, was payable under Section 7 (iv) 


(b) on suit for accounts. AIR 1966 All 
189 (190) = 1965 All LJ 890. 

(5) No dispute about a share in a 
partition suit — Only question is whe- 
ther one particular property should be 
allotted to one party or the other — Art. 
17 (vi) of Schedule II applies. AIR 1943 
All 281 (282) = ILR (1943) All 507. 

(6) Words “his claim to be a co-owner 
on such date is denied” should be in- 
terpreted to mean both when it is denied 
in its entirety or even when only the 
extent of the share claimed is in dispute. 
AIR 1944 All 199 (200) = ILR (1944) 
All 478. 

(7) The word ‘approximate’ in Sec- 
tion 7 (iv) (b), Pro\'iso means very 
near, closely resembling or fairly cor- 
rect. AIR 1964 All 430 (430, 431) = 1963 
All LJ 628 (DB). 

(8) In a suit for accounts where the 
plaintiff asserts that a particular sum 
of money is due to him from the defen- 
dants on account of the business of 
partnership, it would be correct to say 
that it is the approximate sum due to 
the plaintiff within the meaning of 
second proviso to clause (b) of Sec- 
tion 7 (iv) as amended in U. P. and 
the plaintiff cannot be heard to say 
that the amount due to him cannot be 
ascertained without proper accounting. 
AIR 1964 All 430 (431) = 1963 All LJ 
628 (DB). 

(9) Suit for accounts — Defendant 
appealing against final decree should 
pay Court-fee on amount of decree 
passed against him. AIR 1970 All 197 
(198) (FB). 

2. M. P. Amendment. — (1) The effect 
of the amendment brought about by 
Act (IX of 1953) is to wholly abolish the 
application of Art. 17 to partition suits 
— For the purposes of sub-clause (a) of 
Clause (vi-a) the question whether the 
plaintiff who sues for partition is in 
possession or not also becomes irrele- 
vant. In every suit for partition, whe- 
ther the plaintiff is in or out of posses- 
sion, the minimum that he must always 
be called upon to pay is court-fee on 
one-half Of the value of his share in the 
property — Sub-clause (b) of clause (vi- 
al refers to two conditions which if ful- 
filled the'iull ad valorem court-fee is 
payable — So far as the requirement of 
Section 7 (vi-a) (b) is concerned the 
burden is on the defendants to allege 
and prove ouster before the date of suit- 
AIR 1956 Nag 175 (Prs. 11, 12. 15). 

3. Bombay Amendment (Before Bom- 
bay Act 36 of 1959).— (1) It has 

been held that by Section 6, Bombay Act 
XII of 1954 (whereby a new sub-clause, 
namely sub-clause (vi-a) is added to 
Section 7, Court-fees Act), the legisla- 
ture has made it more difficult for the 
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Section 7 (iv) (b) — Note 3 (contd.) 
party aggrieved by the decision of the 
lower Court in a partition suit to ap- 
peal to the High Court and therefore, 
the amendment is not retrospective; and 
the Court-fee prescribed thereby cannot 
apply to the appeal preferred by such 
aggrieved party. AIR 1955 Bom 287 (Prs. 
5, 6) = ILR (1955) Bom 530. 

4. Suit for share of profits of impartible 
property. — (1) Suit to enforce right to 
share in the profits of an impartible pro- 
perty on the ground that it is joint 
family property falls within this clause. 
{'36-43) Tax Dec (Nag) 61 (63). 

5. Suit for partition by person in joint 

possession. — (1) This clause does not 
apply to a suit for partition by a co- 
owner not excluded from enjoyment of 
common property. Such a suit comes 
under Clause (vi) of Art. 17 of Sch. II. 
AIR 1943 Pat 433 (438) (DB) ** AIR 
1947 Bom 259 (261, 263) (FB). (Overrul- 
ing 18 Bom 209; 33 Bom 658 and 1892 

Bom PJ 13.) ** AIR 1941 Lah 152 (156) 
s= ILR (1941) Lah 308 (FB) ** AIR 
1940 Mad 113 (117) = ILR (1940) Mad 
259 (FB). (8 Ind Cas 512 (Mad), Over- 
ruled.) *• AIR 1934 Lah 563 (573) = 

15 Lah 531 (FB) ** 1949 Trav-Co LR 225 
(228) (FB) ** AIR 1955 Andhra 200 (Pr 3) 

AIR 1955 Mys 140 (Pr. 3) = ILR 
(1955) Mys 431 ** 1953-1 Mad L Jour 

461 (461) ** AIR 1953 Mad 846 (Pr. 6) 
*=* AIR 1953 Mys 108 (Pr. 1) = ILR 
0953) Mys 325 (DB) •* AIR 1953 Cal 
36 (Pr. 4) = ILR (1954) 1 Cal 400 (DB) 

AIR 1952 Kutch 36 (Pr. 5) AIR 

1952 Punj 280 (Pr. 5) ** AIR 1950 Nag 

81 (Prs. 11. 12) = ILR (1950) Nag 778 

Madh BLJ 1955 HCR 56 (57) ** AIR 

1953 Madh B 151 (Pr. 5) = ILR (1952) 
Madh B 345 (DB) •* AIR 1950 Bom 4 
(Pr. 2) (DB) ** AIR 1949 Nag 305 (308) 
= ILR (1949) Nag 35 (DB) ** AIR 
1949 Nag 97 (101) = ILR (1948) Nag 117 

1 Sau LR 82 (83) ** AIR 1945 Sind 
128 (130) = ILR (1945) Kar 84 AIR 
1945 Sind 11 (20) =ILR (1944) Kar 325 ** 
AIR 1942 Pat 60 (61) = 20 Pat 780 (DB) 
** AIR 1930 All 443 (443, 444) = 52 All 
756 ** AIR 1942 Cal 180 (200) (DB) ** 
AIR 1924 Nag 86 (86. 87) = iO Nag LR 
43 AIR 1927 Nag 248 (249) = 23 Nag 
LR 73 ** AIR 1940 Oudh 47 (50) = 15 
Luck 78 (DB) •• AIR 1938 Rang 76 (78. 
30 ) = 1937 Rang LR 447 (DB) ** AIR 
1942 Mad 103 (1) (103) ** 163 , Ind Cas 
821 (821) (DB) (Nag) ** AIR 1935 All 
292 (293) = 57 All 787 (DB) •* AIR 
1966 Goa 1 (FB). (Plaintiff alleging that 
he was in joint possession of the pro- 
perties in suit). ** AIR 1968 Manipur 
52 •• AIR 1966 Him Pra 4. (Plaintiff 
in actual and constructive possession of 
property.) *• AIR 1961 Ker 142 (145. 
146) = 1960 Ker LT 1297 •• ILR (1959) 
Ker 315. o, 

[But see (1953) 6 Sau LR 170 (171). 

•CA suit for partition of joint family 


property, when plaintiff is in joint pos- 
session is governed by Sec. 7 (iv) (b).) 

(1893) 22 Bom 315 (316) (DB) ** 
AIR 1941 Rang 297 (298) = 1941 Rang 
LR 249 (DB) ** AIR 1929 Rang 211 
(212) = 7 Rang 164.] 

(2) It has been held that the effect 
of the insolvency is not to put an end 
to the joint possession of the coparce- 
ners where a suit for partition is 
brought by sons of the insolvents for 
their shares in the joint family proper- 
ties the court-fee payable is not as in a 
suit for ejectment under Section 7 (v) 
but under Art. 17-B of Sch. II, (Mad). 
1953-1 Mad L Jour 461 (461). 

(3) Mysore High Court has held that 
a suit for partition of his share in joint 
family properties by a minor plaintiff 
on the allegation that he had become a 
member of the joint family by his adop- 
tion 2 or 3 months prior to the suit 
and that he was in constructive pos- 
session of the suit properties is charge- 
able with a fixed court-fee of Rs. 100 
under Sch. II, Art. 11-B, Mysore Court- 
fees Act. and not with ad valorem court- 
fees on the value of his share. AIR 1955 
Mys 143 (Pr. 3) = ILR (1955) Mys 
436. 

(4) The following case has held that 
even where the plaintiff in a suit for 
partition is in joint possession, he must 
pay ad valorem court-fee on the value 
of the share claimed by him. (1923) 73 
Ind Cas 788 (790) (Pesh). 

(5) The Question whether a suit is one 

by a person in joint possession for 
partition or by an excluded coparcener 
depends on the allegations in the plaint 
and not on the defence or the evidence 
in the case. AIR 1937 Pat 514 (515) = 
16 Pat 491 ** AIR 1955 Mys 140 (Pr. 3) 
= ILR (1955) Mys 431 •• AIR 1953 
Mys 108 (Pr. 4) = ILR (1953) Mys 325 
(DB) ** AIR 1950 Cal 397 (Pr. 2) (DB) 
** AIR 1932 Cal 353 (355) (DB) •• AIR 
1915 Oudh 208 (208) (DB) ** AIR 1930 

All 443 (443. 444) = 52 All 756 *• AIR 
1935 Cal 273 (275) (DB) ** AIR 1934 
Lah 563 (573) = 15 Lah 531 (FB) *• 
AIR 1937 Mad 606 (607) *• AIR 1924 
Nag 105 (105, 106) ♦* AIR 1940 Oudh 
47 (50) = 15 Luck 76 (DB) ** AIR 
1927 Pat 145 (164) = 6 Pat 506 (DB) 

** AIR 1938 Rang 76 (78. 80) = 1937 
Rang LR 447 (DB) ** AIR 1938 Sind 
189 (190) =32 Sind LR 124 (DB) ** AIR 
1941 Sind 154 (156) = ILR (1941) Kar 
102 (DB). 

[See AIR 1927 Nag 248 (249) = 23 
Nag LR 73.] 

(6) Suit for partition by a member 
of a joint family — Nature of suit is 
not altered for purposes of court-fee 
merely because the defendant denies 
that property is joint family property. 
AIR 1932 Cal 227 (229) = 59 Cal 315 
*« 1958-1 Mad L Jour 199 (200) •* AIR 
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1950 Bom 4 (Pr. 2) (DB) ** AIR 1927 
Cal 41i (412) = 54 Cal 524 (DB). 

[But see AIR 1924 Nag 86 (87) = 20 
Nag LR 43 ** AIR 1927 Nag 248 (249) 
= 23 Nag LR 73.1 

(7) Suit for partition by a member 
of a joint family — Nature of suit is 
not altered for purposes of Court-fee 
merely because the defendant denies 
that plaintilT was in joint possession of 
the suit properties. AIR 1955 Mys 140 
iPr. 3) = ILR (1955) Mys 431. 

18 j Facts proved showing that plain- 
till is not in joint possession — Suit 
not liable to be thrown out on ground 
of insull icient court-fee but may be dis- 
missed on ground that plaintiff being 
out of possession is not entitled to sue 
for partition without suing for posses- 
sion of the propert3', unless the Court 
deems it iit to allow an amendment of 
plaint. AIR 1915 Cal 357 (361) (DB). 
(PlaintilV may be allowed to amend his 
plaint where it is found he is not in 
joint possession.) ** AIR 1934 Lah 563 
i573) = 15 Lah 531 (FB) ** AIR 1921 
Oudh 174 (175) (DB) AIR 1938 Sind 
189 (190) = 32 Sind LR 124 (DB). 

[See AIR 1925 Pat 47 (47) = 3 Pat 
654 (DB),] 

(9) So long as there is no ouster, every 
member of the joint family will be 
deemed to be constructively in posses- 
sion of the family properties and a suit 
for partition by a member in such cir- 
cumstances must be deemed to be one 
by a member in joint possession and 
not as one by a person who is out of 
possession. AIR 1927 Cal 411 (412) = 54 
Cal 524 (DB) ** AIR 1952 Kutch 36 
(Pr. 5) ** AIR 1950 Nag 81 (Prs. 11, 12) 
= ILR (1950) Nag 778 *=*= AIR 1942 Cal 
180 (200) (DB) ** AIR 1926 Mad 122 
(123) AIR 1937 Mad 606 (607) AIR 
1924 P.nt 640 (640) (DB). 

(10) Unless there are express allega- 
tions tha+ ~he has been kept out of pos- 
session Oi is out of possession in some 
ether way, a Hindu widow's suit for 
partition under Hindu Women's Right to 
Property Act is a suit for partition by 
a coparcener in joint possession and as 
such is governed by Sch. 11. Art. 17 (vi). 
AIR 1943 Mad 654 (654) ** AIR 1952 
Punj 280 (Pr. 5). 

(11) Hindu widow as co-owner suing 
for partition, on allegation of division 
in status and claim under will of her 
husband — Court-fee payable would be 
only under Art. 17-B of Sch. 2. AIR 1960 
Andh Pra 313 (315) = 1960 Andh LT 
180. 

6. Suit by excluded coparcener for 
joint possession. — (1) Suit by an ex- 
cluded coparcener for joint possession 
— Court-fee is to be computed under 
this clause on the basis of the amount 
at which plaintiff values his relief in the 


plaint. (1907) 6 Cal L Jour 651 (655V 
(DB) ** AIR 1934 Lah 563 (573) = 15 
Lah 531 (FB) ** 1949 Jaipur LR 237 
(DB). 

[See also AIR 1942 Cal 180 (200)i 
DB).] 

(2) A distinction should be made be- 
tween a suit filed by coparceners 
against an alienee for partition and pos- 
session of their shares, and suits, filed by 
coparceners, not asking for partition, 
not asking for their specific share in the’ 
property, but merely asking for joint 
possession with the alienee. In the first 
case, it is clearly a suit for possession. 
The second case falls under Section 7 
(iv) (b), and not under Section 7 (v). 
AIR 1953 Bom 308 (Pr. 9) = ILR (1953) 
Bom 821. 

7. Suit for partition by excluded co- 
parcener. — (1) Suit for partition by an 
excluded coparcener comes under this 
clause and court-fee is to be computed 
on basis of amount at which plaintiff 
values relief in his plaint. AIR 1940' 
Oudh 47 (51) = 15 Luck 76 (DB) ** AIR 
1955 Mad 682 (Prs. 5, 6) == ILR (1956) 
Mad 341 (DB) ** AIR 1924 Nag 86 (87) 
= 20 Nag LR 43 AIR 1941 Rang 297 
i298) = 1941 Rang LR 249 (DB). 

(2) Suit for partition by an excluded 

coparcener — Court-fee payable is 
valorem according to the value of the 
share claimed by the plaintiff. AIR 1943 
Mad 655 (655) ** AIR 1954 Mad 1126 

IPr. 10) = ILR (1955) Mad 810 ** AIR 
1952 Trav-Co 509 (Pr. 11) = ILR (1952V 
Trav-Co 407 IFB) AIR 1955 Andhra 
200 (Pr 3) ** 1949 Trav-Co LR 225 (229) 
(FB) AIR 1947 Nag 243 (245) = ILR. 
(1947) Nag 220 AIR 1945 Sind 128' 
(131) = ILR (1945) Kar 84 ** AIR 194^. 
Pat 60 (62) = 20 Pat 780 .’DB) AIR 
1939 Pat 274 '275) = 18 Pat 267 (DB)- 
** AIR 1938 Mad 474 (475) ** (’36-43) Tax 
Dec (Nag) 73 (75) (DB) **(1912) 34 All m 
(185) (DB) ** AIR 1930 All 443 (443, 444) 
== 52 All 756 ** AIR 1942 Cal 180 (200)- 
/DB) ** AIR 1934 Lah 563 (573) = I.** 
Lah 531 (FB) ** AIR 1927 Nag 248 
(249) = 23 Nag LR 73. 

(3) If the extent of property is de- 
finitely stated in plaint, plaintiff is 
bound to value his suit according to- 
share claimed by him and pay court- 
fees on value of such share. (1902) 15- 
CPLR 120 (122). 

(4) Where the plaintiff's exclusion has 
been only in regard to a portion of 
joint family property he will have to- 
pay ad valorem court-fee only on the 
value of his share in the particular 
portion from which he has been exclud- 
ed. AIR 1949 Nag 305 (309) = ILR 
(1949) Nag 35 (DB) ** AIR 1959 Madh 
Pra 181 (182) = 1958 MPLJ 704. 

(5) Suit for declaration, injunction, 
and partition as regards immovable joint 
family property — Original prayer as 
exclusive owner and for possession drop- 
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ped — Suit would fall under S/7(iv) (bj and 
fc) and not under Section 7 (v) and 
the plaintiiT would have a right to 
value relief sought at his own valuation. 
AIR 1963 Guj 291 (294) = (1963) 4 Guj 
LR 1022. 

(6) PlaintifT’s claim for partition and 
accounts, the family being joint at the 
time of suit and the plaintill having 
been ousted from possession — Omis- 
sion to value the relief for partition for 
purposes of court-fee though valuation 
for purposes of jurisdiction was given 
— PlaintiiT paying fixed court-fee under 
Art. 17 (vi) of Second Schedule of the 
Act — Held, the plaintiiT was bound to 
pay ad valorem court-fee under Section 
7 (iv) (b) on the valuation given for 
purposes of jurisdiction which in view 
of Section 8 of Suits Valuation Act is 
the same for court-fees also. AIR 1967 
Puiij 389 (390) = 68 Pun LR 54 (FB). 

(7) Suit for separate possession of 
share in joint property as contradistin- 
guished from joint family property — 
PlaintiiT neither in actual nor construc- 
tive possession — Section 7 (iv) (bi and 
Art. 17 (vi) do not apply — Court-fee 
payable is ad valorem under Section 7 
(V). 1962 Raj L\V 357 = ILR (1962) 12 
Raj 766. 

8. Suit for declaration of title. — (1) 
A suit for a mere declaration of the 
plaintiiT's title will not come under this 
clause. 1895 Pun Re No. 104, p. 490 (492) 
(DB). 

(2) This clause does not apply to a 
suit for partition by a Hindu coparcener. 
Wording of the clause seems to con- 
template a suit for enforcement of an 
abstract claim of right. (1909) 33 Bom 
658 (663) (DBi. 

(3) This clause appears to be design- 
ed to cover merely the rare, but quite 
possible, cases where the plaintiiT's sta- 
tus as a coparcener is in dispute and 
is sought to be enforced. (1910) 8 Ind 
Cas 512 (516, 517) (FB) (Mad). (Per 
Ayling J.) 

(4) Plaintiff who is in joint possession 

and sues for partition need not pay ad 
valorem court-fee on value of share 
claimed by him but need only pay a 
fixed court-fee of Rs. 10 under Sch. II, 
Art. 17, Cl. (vi). If plaintiff is out of pos- 
session and is suing for recovery of pos- 
session of or the establishment of title 
to the property, he would have to pay 
ad valorem court-fee. (1882) 8 Cal 757 
(758) ** AIR 1962 Assam 137 (139, 140) 
s= ILR (1962) 14 Assam 453 (DBi. 

(Suit for declaration of title to property 
by person in constructive possession — 
Partition of property claimed — Pro- 
per Court-fee payable is according to 
Sch. II, Art. 17 (vi)). 

(5) Even if a plaintiff merely sues to 
establish his title to the share he claims 


he would still have to pay an ad valo- 
rem court-fee on value of that share. 
(1894) 18 Bom 209 (211) (DB). 

(6) Suit by member of joint Hindu 
family for declaration that he was en- 
titled to a share in plaint items unalTect- 
ed by alienations made by his father and 
for partition and possession — Alienee-s. 
in possession impleaded — Suit was one 
for declaration — When the plaintiiT 
challenged the alienations the allegation 
amounted to saying that the alienees 
were unauthorised persons and therefore 
court-fee had to be paid on the basis 
that the plaintiff was seeking recovery 
of possession of his share of the alienat- 
ed property. AIR 1960 Mys 104 (105) = 
37 Mys LJ 773 (DB). 

(7) Suit for joint title and possession 
— Relief of confirmation of possession 
claimed — Ad valorem fee paid — If 
necessary Court-fee is paid, relief for 
recovery of possession can be granted 
even though prayer is for confirmation 
of possession. AIR 1967 Orissa 81 (82) 
= ILR (1966) Cut 913. 

9. Suit by purchaser from co-owner. — 

(1) Purchaser of share of one of the 
co-owners suing for possession — Court- 
fee paid with reference to value of share 
claimed by him is enough — He need 
not pay any separate court-fee for de- 
termination of extent of his vendor's 
share. 1881 All WN 161 (161) (DB) ** 
AIR 1952 Nag 202 (Pr. 30) = ILR (1949) 
Nag 528 (DB). 

(2) Purchaser of a part of a copar- 
cener's interest in joint family property 
sued for partition — Court-fee is payable 
on value of property he has purchased 
and not on value of the coparcener’s 
whole interest in family property, though 
prayer in the suit is for ascertaining 
share of the coparcener from whom he 
has purchased. 1882 Bom PJ 148. 

(3) Person purchasing share of co- 
parcener in certain land suing for pos- 
session of such share — Person asking 
for declaration of entire share of his 
vendor and then for recovery of posses- 
sion of what he had purchased out of 
that share — Separate court-fee is neces- 
sary for two reliefs — Claim for parti- 
tion falls under Sch. II. Art. 17 (vi) — 
Additional fee for recovery of posses- 
sion of vendor’s possession must also 
be paid. AIR 1945 Bom 336 (337) = 
ILR (1945) Bom 729 (DB). 

[See also AIR 1949 Mad 203 (209, 
210).] 

(4) Where the alienee from a Hindu 

coparcener is in actual possession of the 
property and sues for partition, he is 
not bound to pay court-fee under Sec- 
tion 7 (V). Payment of court-fee under 
Sch. II, Art. 17-B (Mad) is sufficient. 
AIR 1951 Mad 656 (1) (Pr. 4) ** AIR 

1957 Andh Pra 724 (724). 

(5) Pending suit for partition by mem- 
ber of a joint family, he transferred 


1248 [S 7 (iv) (b) N 10-11] 


[The] Court-fees Act, 1870 


Section 7 (iv) (b) — Note 9 (contd.) 

!iis interest in suit properties partially 
to another person — Such person made 
a party to suit — Court deciding that 
court-fee of Rs. 10 under Sch. II. Art. 17 
I Vi is sulTicient — Order cannot be 
changed merely because subsequently 
piaintitr has transferred a portion of his 
interest. AIR 1925 Pat 47 (48) — 3 Pat 
6o4 (DB) ** AIR 1947 Mad 285 (286) = 
ILR (1947) Mad 763. 

(6) Where original plaintiff subse- 
quently gets himself transferred as de- 
fendant leaving alienee of his entire 
interest as sole plaintiiT suit becomes 
one by a person claiming to be an alie- 
nee from a coparcener for partition 
against other members. Court-fee must 
be paid under Section 7 (v) ad valorem 
on the value of share claimed. AIR 1947 
Mad 285 (286) = ILR (1947) Mad 763. 

(7t Where an alienee from a copar- 
cener brings a suit for a general parti- 
tion against the alienor and other mem- 
bers of joint Hindu family, with a 
prayer that the properties be divided 
in such a way as to allot the properties 
alienated wholly to the share of his 
alienor. he has to value the relief 
under Section 7 (v). The suit is not gov- 
erned by Sch. II. Art. 17-B (Mad). 
(1955 1 68 Mad LW 554 (555). (The plain- 
tilV must pay court-fees under Section 7 
(Vi only in regard to the share which 
is in excess of the property in the pos- 
session of the plaintill). 

10. “Joint family property.” — (1) The 
clause does not apply to a suit relating 
to property owned by the members of 
a Mahomedan family. AIR 1934 Lah 
583 (5731 = 15 Lah 531 (FB). (Held AIR 
1932 Lah 421. taking the view that it 
applies to Mahomedans is to that extent 
erroneous.) ** ('36-43) Tax Dec (Nag) 
33 (34) ** AIR 1924 Mad 207 (208). 

rSee also AIR 1929 Rang 211 (212) = 
7 Rang 164.] 

(2) Where property is owned as ten- 
ants-in-common by members of a Maho- 
medan or some other family and there 
is no ouster one of them can, relying on 
the principle of constructive possession, 
sue for partition by paying only a fixed 
court-fee of Rs. 10 under Sch. II, Art. 17, 
Cl. (Vi). AIR 1941 Lah 152 (156) = ILR 
(1941) Lah 308 (FB). (Overruling AIR 
1939 Lah 568.) ** AIR 1952 Mad 539 
(Pr. la) ** (’36-43) Tax Dec (Nag) 33 (34) 

AIR 1924 Mad 207 (208) ** AIR 1935 
Pc-sh 30 (33) (DB) ** AIR 1920 Mad 585 
(.585) = 43 Mad 396 (DB). 

[But see (1894) 4 Mad L Jour 110 
(111) (DB).] 

(3) If plaintiiT is out of possession 
and sues for partition he will have to 
pay ad valorem fee on his plaint ac- 
cording to the value of the share claim- 
ed by him. AIR 1939 Mad 506 (507) (DB) 
** AIR 1947 Nag 243 (245) = ILR (1947) 


Nag 220 AIR 1938 Lah 275 (277) = 
Ii.R (1938) Lah 240 (DB) ** AIR 1938 
Mad 278 (279) = ILR (1938) Mad 309 
(DB) AIR 1935 Pesh 30 (33) (DB) ** 
(1909) 3 Ind Cas 304 (305) (DB) (Cal) ** 
AIR 1916 Low Bur 72 (73) (DB). 

(4) Where there has been a division in 
status, the property which belonged to 
the joint family will cease to be joint 
family property. A suit for partition by 
metes and bounds in such cases will not 
come under this clause. In such a case 
where the plaintiiT is in joint posses- 
sion, the court-fee on the suit for parti- 
tion will have to be the fixed court-fee 
of Rs. 10 under Sch. II, Art. 17, Cl. (vi). 
(*36-43) Tax Dec (Nag) 33 (34) ** AIR 
1949 Nag 305 (308) = ILR (1949) Nag 
35 (DB) ** AIR 1931 Mad 49 (49) *• AIR 
1933 Mad 430 (431) (DB). 

(5) Plaintiffs alleged that they were 

in joint possession of emoluments of an 
ollice and asked Court to frame a 
scheme whereby plaintiffs and defen- 
dants might enjoy the emoluments 
separately — Held that suit was of a 
nature similar to a suit for partition and 
was governed by Sch. II. Art. 17 (vi). 
AIR 1935 All 292 (293) = 57 All 787 
(DB). i.H 

(6) Where a person sues for partition 
and separate possession of a share in 
the property of deceased, of which he 
was never in possession, the suit is 
essentially one of title and the plaintiff 
is liable to pay ad valorem court-fees 
on the market value of the interest 
claimed by him at the time of the in- 
stitution of his suit. AIR 1950 Kutch 60 
(Pr. 2). 

(7) Among joint families, properties 
are sometimes purchased in the names 
of the female members of the family. 
So that fact will not make the proper- 
ties any the less joint family properties 
and if a member of the family sues for 
partition on the basis that the family is 
in possession of the properties the plain- 
tiff’s suit will be governed by Art. 17 
(vi) of Sch. II. (Art. 17-B, Sch. II (Mad).) 
AIR 1955 Andhra 200 (Pr. 6). 

(8) Where the benamidar is in actual 
possession and is claiming adversely to 
the family the plaintiff will be liable 
to pay court-fee under Section 7 (v) in 
respect of his relief for possession of 
these properties. AIR 1955 Andhra 200 
(Pr. 6). 

11. Appeal in partition suit — 
fee. — (1) Plaintiff who is not in joint 
possession suing for partition and sepa- 
rate possession of his share and on nis 
suit being dismissed, appealing from (W* 
cree — He must pay ad valorem court- 
fee on appeal according to value or 
share claimed by him. (1909) 3 Ind Cas 
304 (305) (DB) (Cal) ** AIR 1930 All 
443 (443, 444) = 52 All 756 ** 1892 Bom 
PJ 13. 
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(2) It has been held that in a suit 
"that has to be valued for purposes of 
•court-fee under Section 7 (iv) (b), the 
plaintilT may value the relief at his own 
figure and the valuation of the relief 
tfalling under Section 7 (iv) (b) for pur- 
poses of appeal is the same as the valua- 
tion in the plaint. AIR 1955 Mad 682 
(Prs. 5, 6) = ILR (1956) Mad 341. 

(3) Where plaintiff is in joint posses- 
Sion, actually or constructively, and sues 
for partition and on his suit being dis- 
missed, appeals from such decree, he is 
liable to pay only a fixed fee of Rs. 10 
on his appeal under Sch. II, Art. 17, 
Clause fvi). (1936) 163 Ind Cas 821 (821 
(Nag) (DB) ** AIR 1953 Mys 108 (Pr. 4) 
= ILR 1953 Mys 325 (DB) ** AIR 1930 
All 443 (443, 444) = 52 All 756 ** AIR 
1932 Cal 227 (229) = 59 Cal 315 ** AIR 
1939 Oudh 90 (91) = 14 Luck 346 (DB). 

(4) The fact that the lower Court has 
iound that the plaintiff is not in joint 
ff)Ossession» or that he is not entitled to 
.any interest in the property, is immate- 
Tial for the purpose of calculating the 
<ourt-fee on the memorandum of appeal. 
AIR 1930 All 443 (443, 444) = 52 All 

^56 

[But see AIR 1937 Pat 514 (515) = 16 
Pat 491 ** AIR 1939 Oudh 90 (90, 91) 
= 14 Luck 346 (DB).] 

(5) Plaintiff alleging himself to be in 

joint possession suing for various re- 
liefs, such as partition, declaration, in- 
junction, etc. — Suit dismissed. In ap- 
peal plaintiff confining himself to re- 
lief as to partition — It is enough it 
tie pays fixed court-fee of Rs. 10 under 
Sch. II, Art. 17. Cl. such appeal. 

AIR 1932 Cal 353 (355) (DB) ** AIR 1932 
Cal 227 (229) = 59 Cal 315. 

[See also AIR 1950 Pat 317 (Prs. 3, 4) 
29 Pat 331 (DB).] 

(6) Plaintiff suing for partition on al- 
legation of his being in joint possession 
•with defendant — Suit decreed — Defen- 
dant appealing — He need pay only 
fixed court-fee of Rs. 10 on his tnemo 
of appeal. AIR 1930 Rang 164 (165) (D^ 
*• AIR 1952 Orissa 113 (Pr. 3) = ILR 
(1951) Cut 11 •• AIR 1950 Bom 4 (Pr. 3). 

[See also AIR 1919 Pat 403 (404).] 

(7) Only question raised by defendant 

in appeal from a decree for partition in 
a suit by a minor being that partition 
not being for benefit of the minor should 
not be decreed — Subject-matter in ap- 
peal is only a change in mode of enjoy- 
ment — Court-fee payable is under 
Sch. II, Art. 17 (Vi). ('36-43) Tax Dec 

(Nag) 94 (04). 

(8) Plaintiff alleging dispossession 
from joint property and suing for parti- 
tion — Suit decreed — Defendant ap- 
pealing from decree must pay ad valo- 
rem court-fee on amount at which suit 


was valued in plaint. (’36-43) Tax Dec 
(Nag) 73 (74) ** 1908 Pun Re No. 150. 
p. 681 (683). 

(9) Suit for partition and separate 
possession in which plaintiff’s right to 
share is in dispute decreed — Defen- 
dant appealing from decree raising 
same plea — Court-fee payable on appeal 
is ad valorem on value of plaintiff’s 
share. (’36-43) Tax Dec (Nag) 87 (88) •• 
(1936-1943) Tax Dec (Nag) 73 (74, 75). 

(10) In a partition suit, trial Court 
holding that certain property which is 
alleged to be wakf property and as such 
impartible, is liable to partition and in- 
cluding it in preliminary decree for 
partition — Decision amounts to declara- 
ration that property is partible — Court- 
fee on memorandum of appeal with re- 
ference to that property need not be ad 
valorem. AIR 1931 Lah 170 (175) (DB). 

(11) Appeal against final decree for 

partition — No dispute as to the extent 
of share to which each party is entitled 
— Appeal only seeking to impeach mode 
of partition — Under Sch. II, Art. 17, 
Cl. (vi) fixed court-fee of Rs. 10 on 
memorandum of appeal is sufficient. 
AIR 1943 All 281 (282) = ILR (1943) 
All 507 •• (1921) 62 Ind Cas 979 (9801 

(Lah) (DB). 

(12) Suit for partition by vendee of a 
share of one of heirs of deceased Maho- 
medan — Preliminary decree directed 
plaintiff to pay a proportionate share of 
mortgage -money due on a mortgage 
executed before sale in favour of plain- 
tin- — Plaintiff appealed seeking to de- 
lete the direction — Held, that subject- 
matter of appeal related to the mode of 
enjoyment — Court-fee payable was 
under Sch. II, Art. 17 (vi). (’36-43) Tax 
Dec (Nag) 79 (80). 

(13) An appeal against an order under 
Section 4, Partition Act (1893) is gov- 
erned by Cl. (v-a) of Art. 17, Sch, II 
(Bengal) and under this Article a fixed 
court-fee of Rs. 15/- is payable on the 
memorandum of appeal. AIR 1957 Cal 

65 (66) (DB). , 

(14) Appeal from final decree passed 

in suit for partition — It is necessary 
to pay ad valorem court-fee on amount 

alleged to have been wrongly allowed 

to other party. AIR 1924 Lah 325 (326) 
(DB). 

(15) Where appellant claims niore 
amount than what has been awarded to 
him or disputes amount awarded to 
other party he must pay ad valorem 
court-fee on amount in dispute. AIR 
1935 Lah 14 (15) (DB) ** (1933) 142 Ind 
Cas 829 (1) (829) (Lah) (DB) •• AIR 
1932 Lah 127 (127) (DB). 

(16) Parties to partition suit being in 
possession of different items of 

ties — Appeal against decree for parti- 
tion— Appellant questioning decree only 
so far as property in his possession is 
concerned — It is sufficient if he pay® 


IVol. 6.1 3 A. M. 79 
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court-fee on value of property in his 
possession. (1873) 10 Bom HCR 444 (445) 
(DB). 

12. Liability of defendant to pay court- 

fee in partition suit. — (1) There is no 
provision in the Act which makes_ the 
defendant in a suit for partition liable 
for court-fee in respect of the separa- 
tion of his share in the property. AIR 
1944 Bom 58 (58) ** AIR 1954 Trav-Co 

315 (Pr. 3) = ILR (1954) Trav-Co 146 
(FB). (34 Cochin LR 221, Rel. on.) ** 
AIR 1949 Mad 471 (Pr. 5) (DB) ** (1905) 
29 Bom 79 (81) (DB) ** AIR 1936 Lah 
1 (3, 4) = 16 Lah 901 (DB) AIR 1932 
Mad 722 (723) = 55 Mad 975 (DB) ** 
AIR 1926 Pat 154 (156) (DB) **= AIR 
1941 Sind 50 (67) = ILR (1940) Kar 534. 
** 1961 Jab LJ 326 = 1961 MPLJ 

1202. (Suit for partition — Defendant not 
liable to pay Court-fees for separating 

[But see (1899) 23 Bom 184 (186) (DB) 
**(1900) 24 Bom 128 (131) (DB) ** (1913) 
20 Ind Cas 177 (178) (Lah) (DB) ** AIR 
1918 Mad 443 (444) (DB) ** AIR 1939 

Mad 576 (577) = ILR (1939) Mad 913 
(DB) ** AIR 1942 Mad 364 (365).] 

(2) Even the claim of the defendants 
to the partition of certain properties 
which are not included in the plaint, 
by itself cannot cast a burden on the 
defendants to pay court-fee on the value 
of such property. AIR 1954 Trav-Co 315 
(Pr. 4) = ILR (1954) Trav-Co 146 (FB). 

(3) Suit for partition — Stranger in 
possession of some of joint family pro- 
perty also made party — Defendant 
claiming that their share be separated 
and put in their possession — No court- 
fee payable. AIR 1945 Nag 273 (275) — 
ILR (1945) Nag 856. 

13. Amendment of plaint in partition 
suit “ Court-fee. — (1) Ad valorem fee 
payable on a partition suit — Fresh 
items of property added after institution 
of suit on objection taken by defendant 
that suit must include all joint pro- 
perties-PlaintilT is bound to pay extra 
court-fee in respect of added items. 
(1887) 14 Cal 835 (838). 

(2) PlaintilT in a suit for partition 
allowed to amend his plaint by including 
some fresh items of property — Valuing 
additional items for purposes of court- 
fee on market-value of property at date 
of amendment and not at date of ori- 
ginal institution ot suit was held proper. 
(1873) 10 Bom HCH 444 (447) (DB). 

(3) A plaintilT cannot be compelled to 
amend his plaint by inclusion of certain 
property and to pay court-fee thereon. 
AIR 1943 Bom 441 (442) = ILR (1945) 
Bom 6. 

(4) In a partition suit after prelimi- 
nary decree, a new born person added 
as a plaintiff and given a share — De- 


fendant's appeal is against modification 
of the decree — Court-fee payable on 
memo of appeal is ad valorem on value- 
of such share. (’36-43) Tax Dec (Nag) 

25 (26). 

(5) After a preliminary decree in a 
suit for partition the plaintiff applied to- 
the Court that by reason of his father's 
death his share was increased from 
l/'8th to l/7th. It was held that the plain 
tiff would not be required to pay upon 
the footing of his augmented share. It 
was only when a decree was passed in 
his favour increasing his share from- 
l/8th to l/7th that the plaintiff would 
be called upon to pay the amount of 
stamp duty upon the difference between 
his increased share which was l/7th 
and the l/8th share which was awarded 
to him by the preliminary decree. AIR. 
1957 Bom 59 (61) = ILR (1957) Bom. 

175 (DB). 

14. Suit for re-opening of partition. — 

(1) Partition already taking place — 
Plaintiff filing suit alleging that parti- 
tion deed is not binding on him as It' 
was executed under coercion and pray- 
ing for a fresh partition being made — 
Suit is in substance a suit for a de- 
claration and further relief — Clause (c> 
of this paragraph will apply. AIR 1931 
Mad 94 (96). 

(2) Plaintiff sued only for partition- 
alleging that an alleged deed of parti- 
tion taken by defendant was executed 
by plaintiff when he was a minor and 
that deed was a colourable transaction 
and was never acted upon, and that 
parties continued to be joint in spite of 
the deed — Held, that relief of decla- 
ration either with or without conse- 
quential relief cannot be imported into- 
plaint and court-fee payable was fixed 
fee under Sch. II, Art. 17 (vi). AIR 1942' 
Pat 60 (62) = 20 Pat 780 |DB). 

(3) Where the plaintiffs bring a suit 
for partition of joint family property 
on the allegation that a previous parti- 
tion deed between the parties which was 
subsequently affirmed by a compromi^ 
decree was illusory, fraudulent, inequit- 
able and void and specifically prays for 
declaration to that effect, the relief of 
possession by partition must be held to 
be consequential to the relief of decl^ 
ration and the suit would be governed 
by Section 7 (iv) (c) for purposes of 
Court-fees and ad valorem court-fees 
would be payable. AIR 1954 Pat 406 
(Pr. 6) (DB). 

(4) If the plaintiffs put their case 
in the alternative and therein they as- 
sume an initial partition but want it to 
be ignored or set aside and fresh parti- 
tion to be made, it cannot be taken to 
be a case involving mere change in the 
mode of enjoyment of property jointly 
belonging to different persons. To such. 
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a case Section 7 (iv) will apply. Madh 
BLJ 1955 HCR 56 (57). 

(5) In a partition suit plaintiff alleg- 
ing that previous partition elTected be- 
tween parties was unfair and that he is 
entitled to more property than what 
was allotted to his share — Value of 
suit for purposes of court-fee is difTer- 
ence between value of property in his 
possession and value of property claim- 
ed by him as falling to his share. AIR 
1839 Pat 274 (276) = 18 Pat 267 (DB). 

(6) It has been held that where in a 
partition suit the plaintiff alleges that 
the previous partition effected between 
the parties was brought about by fraud 
and that he was entitled to more pro- 
perty than what was allotted to his 
share, in such a case the plaintiff cannot 
say that he need only pay court-fee on 
the valuation representing the difference 
between the value of the property in 
his possession and the additional pro- 
perty that might be allotted to 1^^ 
the re-partition that might be 
should he succeed in the suit. AIR 1955 
Andhra 200 (Prs. 11, 12). 


(7) In a suit to set aside a partition 
deed so far as plaintiffs are concern^, 
court-fee to be paid is on value of the 
plaintiffs’ share and not on value of 
whole property. AIR 1932 Mad 491 (493). 

(8) Plaintiff abandoning his claim to 
portion of property allotted to him at a 
prior partition and seeking a re-parti- 
tion of entire estate. throwing into 
hotch-pot that portion of it which l^s 
been in his exclusive possession — He 
cannot be given credit for any part of 
court-fee payable on ground that he is in 

possession of a 

which he seeks partition. AIR 1941 Sind 
154 (158) = ILR (1941) Kar 102 (DB). 

15. Other reliefs in suit for partition — 
Court-fee. — (1) Suit for partition and 
accounts — Court-fees must be paid both 
in respect of prayer for partition and 
in regard to claim for accounts. AIR 
W38 Mad 562 (563) *• AIR 1952 Trav-Co 
509 (Pr 19) = ILR (1952) Trav-Co 

408 (FB) ** AIR 1953 Mad 846 (Pr. 6> 
AIR 1933 Mad 431 (432) ♦* AIR 1927 

^I^But^ AIR 1930 Pat 1 (5, 6) = 8 
Pat 818 (DB).l 

(2) Where the relief of accounting or 
any other relief is an inherent part of 
the main relief of partition and implied 
therein the court-fee paid on the relief 
for partition would cover the other 
relief also. AIR 1953 Mad 846 (Pr. 6). 

(3) Where partition cannot be granted 
without granting some other relief the 
plaintiff must pay court-fee in respect 
of such relief also though he may not 
have expressly asked for such relief. 
AIR 1951 Cal 410 (Pr. 1) (DB). 


(4) Immovable property belonging to 

the family alienated by manager of the 
family and in possession of alienee — 
Plaintiff challenging alienation — Plain- 
tiff must pay court-fee in respect of such 
property under para (v) of this section. 
AIR 1936 Mad 411 (412) ** AIR 1936 
Mad 562 (563) ** AIR 1940 Mad 113 

(118) = ILR (1940) Mad 259 (FB). 

(5) It has been held that even where 
the alienating coparcener continued to 
be in possession in the absence of any 
particulars as to alienations given by 
the plaintiff such possession must be 
taken to be on behalf of the alienee and 
court-fee is payable under Section 7 (v). 
AIR 1947 Mad 16 (17). 

[But see AIR 1951 Mad 732 (Pr. 4). 
(AIR 1947 Mad 16, Diss; AIR 1940 Mad 
113 = ILR (1940) Mad 259 (FB), Foil.)] 

(6) Decree obtained against the family 
— Decree to be set aside before parti- 
tion can be effected as claimed by plain- 
tiff — Court-fee must be paid in regard 
to setting aside of such decree — Plain- 
tiff must pay court-fees in respect of 
whole amount for which decree may 
have been passed. AIR 1944 Mad 19 (19) 
= ILR (1944) Mad 430 ** AIR 1947 
Mad 16 (17) *♦ AIR 1940 Mad 113 (118) 
= ILR (1940) Mad 259 (FB) •* AIR 1927 
Nag 239 (240). 

(7) In a partition suit plaintiff im- 
pleading certain creditors and claiming 
a declaration that debts alleged to be 
due to them were not binding on his 
share, plaintiff not being a party to the 
transaction — Separate court-fee in 
respect of each debt must be paid. AIR 
1937 Mad 876 (878) AIR 1935 Mad 
419 i420) = 58 Mad 821. 

(8) Under an alienation of family pro- 
perty by father, alienee not given posses- 
sion — Plaintiff in suit for partition is 
not bound to pay court-fee for avoiding 
alienation. AIR 1940 Mad 113 (118) = 
ILR (1940) Mad 259 (FB). 

(9) Alienee given possession — Plain- 
tiff seeking to recover possession treat- 
ing alienation as not binding on him — 
He is not bound to ask for cancellation 
of the deed and pay court-fee therefor. 
AIR 1949 Mad 105 (106) ** AIR 1947 
Nag 243 (246) = ILR (1947) Nag 220. 
(In such cases even if plaint contains 
prayer for declaration or cancellation 
it is to be considered as one for inci- 
dental but unnecessary relief.) 

(10) Suit for partition — Plaintiff chal- 
lenging various transactions relating to 
joint family property entered into by 
manager and asking for appointment of a 
receiver to manage properties and to 
collect the rents and profits — He need 
not pay a separate court-fee in respect 
of prayer for appointment of a receiver. 
AIR 1940 Mad 113 (119) = ILR (1940) 
Mad 259 (FB). 


1252 [S 7 (iv) (c) N 1] [The] Court-fees Act, 1870 

for declaratory decree and consequential relief; 

(c) to obtain a declaratory decree or order, where consequential relief 
is prayed. 


Section 7^ Para. (Iv), Clause (b) — Note 
15 (confd.) 

(11) A suit for partition of the joint 
Hindu family property, so far as the 
properties sought to be partitioned stand 
in the name of strangers to the co-par- 
cenary, must be regarded as a suit for 
declaration of title and consequential re- 
lief and consequential ad valorem court- 
fees are payable. AIR 1951 Pat 633 
(Pr. 3) = 29 Pat 219 (DB). 

(12) It has been held that a suit 
which involved a declaration of title of 
a stranger to the joint family is also to 
be treated as a suit for partition and is 
governed by Sch. II, Art. 17 (V-A) 
(Bengal). AIR 1957 Cal 651 (653) (DB). 
(AIR 1951 Cal 410. Not foil; AIR 1951 
Pat 633 = 29 Pat 219. Dist.) *♦ AIR 1958 
Cal 537 (538, 539) (DB). (AIR 1957 Cal 
651, Foil,) 

(13) In a suit for partition pure and 
simple where there is no dispute regard- 
ing the title or the share of the plain- 
tilTs. the valuation for the purpose of 
iiirisdiction should be the valuation of 
the entire properties. But where there 
is a dispute with regard to the title or 
share of the plaintiffs which require 
determination by the Court, the valua- 
tion for the purpose of jurisdiction 
should be the valuation of the interest 
claimed by the plaintiffs. 1968 PLJR 400. 

SECTION 7, PARA (IV), CLAUSE (C) 

— SYNOPSIS 

1. Scope and applicability. 

2. Suit for declaration of title and pos- 

session. 

3. Suit for declaration and injunction. 

4. Suit to set aside decrees and instru- 

ments — General. 

5. Suit for setting aside decree and 

execution sale. 

6. Suit for setting aside decree and 

for refund of money realized under 
it. 

7. Suit for setting aside decree and for 

injunction against execution. 

8. Suit for avoiding deed of transfer or 

decree — Plaintiff not entitled to 
sue for possession — Effect on 
court-fee. 

9. Suit to set aside decree for partition 

and for fresh partition. 

10. Minor. 

11. Hindu joint family. 

12- Suit by Hindu reversioners. 

13. Malabar tarwad. 

14. Deed of adoption. 

15. Suit under Section 63, Transfer of 

Properly Act. 

16. Other illustrative cases. 


17. Mode of valuation under para (iv) 

(General)- 

18. Court-fee and jurisdiction. 

19. Valuation of suits coming under 

Clause (c). 

20. Suit to set aside deed or decree — 

Mode of valuation. 

21. Court-fee on appeal — Applicability 
of the provisions of Section 7 and 
Sch. II, Article 17. 

22- State Amendments. 

1. Scope and applicability. — (1) Suits 
for bare declarations are provided for by 
Section 42 of the Specific Relief Act. 
Under that section the declaration sought 
for must relate to the title to any legal 
character or to any right as to any pro- 
perty and the plaintiff must be unable to 
seek further relief than a mere declara- 
tion of title. AIR 1921 PC 60 (51) = 
47 Ind App 255 = 48 Cal 110 ** (1899) 
22 Mad 270 (282) = 26 Ind App 16 (PC). 

[See however AIR 1950 Assam 214 
(Prs. 6, 7) = ILR (1950) 2 Assam 140 

(DB). (Specific Relief Act does not apply 
to Khasi and Jaintia Hills and a suit for 
a mere declaration of title without the 
consequential relief of possession and 
without payment of ad valorem court- 
fee is maintainable.)] 

(2) The following cases hold that the 
section is not exhaustive on the subject 
of declaratory decrees and Courts in India 
have power to pass merely declaratory 
decrees in cases not falling within the 
section. AIR 1933 All 488 (490) = 55 
All 791 (FB) AIR 1930 Cal 787 (793) 
= 58 Cal 474 (DB) ** AIR 1920 Mad 
665 (665) = 43 Mad 410 (DB) ** AIR 
1928 Rang 143 (144) = 6 Rang 188 (DB). 

[But see (1912) 39 Cal 704 (708) (DB).] 

(3) In the following cases it has been 
held that unless the declaration sought 
for is of the character contemplated by 
Section 42 of the Specific Relief Act, the 
suit will not come under Sch. II, Arti- 
cle 17 (iii). AIR 1938 Oudh 201 (203) = 
14 Luck 176 (FB) ** AIR 1938 Oudh 1 
(7) = 13 Luck 628 (FB) *♦ AIR 1934 Cal 
674 (675, 676) = 61 Cal 513. 

(4) The question whether Section 7 (iv) 
fc) or Article 17 of Sch. II of the Court- 
Fees Act applies to a particular case 
must be determined according to the 
relief actually claimed in the plaint in 
a particular case and not on what relief 
the plaintiff should ask for in order to 
succeed. It is not open to Court to 
import into the plaint or to read into it 
any relief which has not been asked for 
by the plaintiff only in order to levy 
higher Court-fees. AIR 1967 Punj 263 = 
69 Pun LR (D) 52 (FB). 

(5) The question whether a suit comes 
within the terms of Section 42 of the 
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Specific Relief Act, or not will not affect 
the question of court-fees which must be 
determined on the basis of what the 
plaintiff actually sues for and not on 
the basis of what he is entitled, under 
the law, to sue for. AIR 1944 Pat 17 
(20) == 22 Pat 783 (FB) *• AIR 1953 SC 
28 (Pr 8) = 1953 SCR 197 ** AIR 1941 
Lah 97 (104) = ILR (1941) Lah 451 
(FB) *• AIR 1957 Pat 711 (711) (DB) •• 
AIR 1922 Pat 392 (392, 393) = 1 Pat 1 
(DB) •* AIR 1967 Madh Pra 221 = 1967 
MPLJ 242. 


(6) Where in a suit the plaintiff merely 
seeks a declaration, the Court has to 
consider whether a consequential relief 
is implicit in the declaration. If that is 
so, the provision applicable must neces- 
sarily be Section 7 (iv) (c). If the 
necessary effect of a declaration granted 
in accordance with the prayer made in a 
suit is to grant a consequential relief also, 
for instance, the setting aside of a pre- 
vious decree, ad valorem Court-fee is 
realisable under Section 7 (iv) (c). AIR 
1961 Pat 470 (472) = ILR 39 Pat 571. 

(7) If, on the whole, and in substance, 

a suit appears to ask for some relief 
other than or in addition to a mere 
declaration the suit must be held not to 
be one for a bare declaration although 
the prayers in the plaint may have been 
cast in a declaratory form. AIR 1944 
Pat 17 (21, 23) = 22 Pat 783 (FB) •• 
AIR 1941 Lah 97 (104) = ILR (1941) 
Lah 451 (FB) ** AIR 1938 Oudh 1 (6, 7) 
= 13 Luck 628 (FB). (AIR 1936 Oudh 
317 (DB), Overruled.) *• AIR 1957 Pat 

711 (711) (DB) •• AIR 1949 Nag 211 
(Pj. 6) = ILR (1949) Nag 66 •• AIR 

1944 All 271 (271, 272) = ILR (1944) AU 
336 *• AIR 1946 Nag 30 (35) = ILR 

(1945) Nag 975 (DB) *• AIR 1943 Oudh 
361 (364, 365) *• AIR 1942 Lah 209 (209, 
210) (DB) ** AIR 1942 Pcsh 62 (63) (DB) 
•• AIR 1927 Cal 775 (775) (DB) •* 1886 

All WN 54 (55) (FB), 

(8) The maintainability or otherwise of 
a suit for a bare declaration may be 
taken into consideration in determining 
what is the substance of the plaint. AIR 
1941 Lah 97 (104) = ILR (1941) Lah 451 
(FB) •* AIR 1922 Pat 404 (406) = 1 Pat 

^^[Se??i912) 39 Cal 704 (709) (DB).] 

(9) Plaint only asking for a bare decla- 

ration will be governed for purposes of 
court-fee by Sch. II, Article 17 (iii) — It 
is not permissible to hold that suit is 
of some other character merely because 
in the circumstances disclosed in plaint 
Court considers that suit for a bare decla- 
ration is not maintainable imder law. AIR 
1941 Lah 97 (105) = ILR (1941) Lah 
451 (FB) •* AIR 1956 Him Pra 61 (Pr 5) 
•• (1951) 88 Cal L Jour 133 (136). (AIR 
1945 Cal 354 = ILR (1945) 2 Cal 509, 
Dissented.) •• AIR 1937 Sind 248 (250) 

•• (1876) 1 Bom 538 (542) (DB) •• AIR 


1943 Lah 39 (41) (DB) ** AIR 1937 All 
411 (412) = ILR (1937) All 259 (DB) •* 
AIR 1933 All 350 (351)= 55 All 274 (DB) 
•• AIR 1922 Pat 392 (392, 393) = 1 Pat 
1 (DB) •• AIR 1967 Madh Pra 221 = 

1967 MPLJ 242. 

(10) In body of plaint, plaintiff speci- 
fically challenging order of dismissal — - 
In relief clause plaintiff claiming decree 
for arrears of salary and any other relief 

— Court-fees paid on consequential relief 
without paying any court-fees on declara- 
tion — Court can grant a decree for 
arrears of salary — Relief of declaration 
could be implicit in residuary fiem on 
prayer clause under the description any 
other relief". AIR 1959 Madh Pra 46 (48) 
= 1958 MPLJ 681. 

(11) Suit by stranger styled as one for 
cancellation of sale-deed — Relief claim- 
ed to the effect that sale deed was void 
and inoperative against plaintiff — ■ Suit 
must be treated, for Court-fee, as for 
simple declaration under Sch. II, Arti- 
cle 17 (III). AIR 1965 J and K 33 (34, 
35) = 1964 Kash LJ 397. 

(12) Plaintiff omitting to ask for fur- 
ther relief to which he is entitled — 
Suit liable to be dismissed under proviso 
to Section 42 of Specific Relief Acl 

— Court cannot treat plaint as including 

prayer for such relief and to hold that 
suit comes under Section 7 (iv) (c). AIR 
1944 Pat 17 (20) = 22 Pat 783 (FB) •• 
AIR 1953 SC 28 (Pr 8) = 1953 SCR 197 
•• Madh BLJ 1955 HCR 497 (498, 499) •• 
AIR 1952 Madh B 147 (Pr 70) *• AIR 
1949 Nag 211 (Pr 12) = ILR (1949) Nag 
66 *• AIR 1942 Pat 60 (62) = 20 Pat 780 
(DB) *• AIR 1936 Oudh 317 (319) (DB) 
•• AIR 1935 All 667 (668) = 57 All 943 
(DB) ♦• AIR 1933 All 488 (489) = 65 

All 791 (FB) •* AIR 1924 Cal 183 (184) 
•• (1936-1943) Tax Dec (Nag) 51 (52), 

[See AIR 1919 Lah 63 (64, 65) (DB).] 

(13) Number of separate declarations 

asked for in a suit — Separate court-fee 
of Rs. 10 will have to be paid in respect 
of each declaration. AIR 1933 All 350 
(351) = 55 All 274 (DB) •• (1895) 18 

Mad 459 (460) (DB) *• (1891) 13 AU 389 
(390, 391) (DB). 

(14) Suit cast in a declaratory form 
but held not to come within Sch- II, Arti- 
cle 17 (iii) — Suit will not necessarily 
come under this clause. See AIR 1938 
Oudh 1 (7) = 13 Luck 628 (FB) •• AIR 
1938 Oudh 201 (203) = 14 Luck 176 
( FB) 

(15) Declaration for which plaint asks 
in fact amounting only to a finding as 
basis for decree for some substantial 
relief — Suit will not come under this 
clause. AIR 1938 Pat 22 (26) = 16 Pat 
766 (FB) •• AIR 1945 Pat 81 (83, 85) = 
23 Pat 749 •• AIR 1942 Pat 60 (63) = 
20 Pat 780 (DB). 

(16) Suit ostensibly professed to be 
one for declaration and further relief — 
Held, suit was really one for substantial 
relief alone as declaration was unneces- 
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sarv. AIR 1941 Mad 91 (93) = ILR 

(1941) Mad 157 ** AIR 1922 Pat 615 
6171 = 2 Pat 125 (SB) »* AIR 1920 
All 158 (159) ** 1956 BLJR 265 (269) ** 
AIR 1953 Cal 42 (Pr 10)= ILR (1954) 2 
Cal 170 (DB). 

tSoc also AIR 1950 Mad 643 (Pr 3).] 

(17) Suit professing to be one for de- 
claration and further relief — Court hold- 
ing that plaintiff wants a declaratory 
(let ree lo 1)0 passed in his favour — Suit 
must be held to include a prayer for a 
(h'chiral<iiv decree for purposes of court- 
leo though declaration is unnecessary for 
granting of the relief. 1938 Nag L Jour 
130 (1321 AIR 1931 Rang 319 (320) = 

9 Rang 401 (DB) ** AIR 1928 All 248 
(25U» = 50 All 610 «=* AIR 1924 All 612 
(6121 = 47 All 78. 

[See also AIR 1943 Sind 56 (58) = 
ILR (1042) Kar 358 (DB).] 

(18) Suit including relief for declara- 
tory (le<ree and also for some substantial 
relict — Two reliefs independent of each 
other — Tliis clause will not apply — 
Dcclaralory relief will come under Sch. II, 
.Aiticle 17 (iii) and other relief will come 
under other appropriate provision. AIR 
1937 All 148 (158) = ILR (1937) All 443 
(DB) ** AIR 1955 All 177 (Prs 8, 9) 
(DB) AIR 1953 Sau 180 (Pr 19) (DB). 

(19) “Further relief’ in Section 42, 
Specific Relief Act refers to some relief 

10 which plaintiff will be necessarily en- 
titled on basis of the title declared. AIR 
1919 Mad 233 (234. 235) (DB) ** 1913 
Pun LR No. 211. p. 713 (715) = 1913 
Pun Re No. 18 (DB) ** (1882) 5 All 55 
(57) (DB) ** AIR 1961 Pat 425 (431) = 
1961 (2) Cri LJ 662. 

(20) “Consequential relief” in this clause 

must be such that it will constitute fur- 
ther relief within Section 42, Specific 
Relief Act. 1935 All L Jour 1319 (1320) 
(DB) ** AIR 1945 All 290 (290) = ILR 
(1945) All 516 (DB) ** AIR 1915 Mad 444 
(445) ** AIR 1937 Sind 248 (249) ** 

AIR 1961 Pal 425 (431) = 1961 (2) Cri 
LJ 662. 

(211 A relief lo which plaintiff would 
not be entitled unless a certain title were 
established will not be a further relief 
based on such title unless plaintiff would 
necessarilv be entitled to such relief if 
title was established. See AIR 1935 Mad 
203 (206) = .58 Mad 448. 

[See however AIR 1932 All 114 (115) 

= 54 All 232.] 

(22) When a plaintiff files a suit 
against the Stale Government challenging 
the right of the State Government to 
recover the specified amount from him as 
a surety for the performance of a con- 
tract the claim in suit is governed bv Sec- 
tion 7 (iv) (c), and an ad valorem Court- 
fee on the specified sum is liable to be 
paid. AIR 1962 Madh Pra 367 (367, 
368) = 1962 MPLJ )28. 


(23) Declaration and the further relief 
must be asked for as one joint and in- 
divisible relief so that if the Court refus- 
es to pass a declaratory decree the 
claim for further relief will also fall 
with it. AIR 1951 Simla (Punj) 238 
(Pr 9) = ILR (1951) Punj 155 *♦ AIR 
1961 Pat 425 (431) = 1961 (2) Cri LJ 
622. 

[See also AIR 1949 Nag 347 (Pr 8) = 
ILR (1949) Nag 195.] 

(24) Though consequential relief will 
he further relief, further relief will not 
necessarily be consequential relief. AIR 
19.52 Pepsu 168 (Pr 4) = ILR (1952) 
Patiala 319 ** AIR 1961 Pat 425 (431) = 
1961 (2) Cri LJ 662. 

(25) Further relief must be asked for 
as incident to the declaratory decree. AIR 
1952 Pepsu 168 (Pr 4) = ILR (1952) 
Patiala 319 ** AIR 1961 Pat 425 (431) = 
1961 (2) Cri LJ 662. 

(26) A relief is consequential if it 
follows something on which it depends. 
What ensues or follows must have a 
necessary connection with the cause. 
‘Cause’ and ‘consequence’ are co-relative 
terms, one implying the other. What the 
Courts have to see under Section 7 (iv) 
(c) is whether the relief of possession 
where a declaratory decree is prayed for 
follows as a natural sequence from the 
declaration. AIR 1961 Punj 426 (429) = 
1961 Cur LJ (Part G) 16. 

(27) Mere fact that a certain relief 
flows from the right declared will not 
ipso facto make it consequential relief 
within the meaning of this clause. It will 
be a consequential relief only if it is 
asked for as incidental to the declaratory 
decree. AIR 1932 All 485 (487) = 54 All 
812 (FB) ** AIR 1961 Pat 425 (431) = 
1961 (2) Cri LJ 662- 

(28) In the following cases it has been 

held that a relief which flows from the 
right declared will necessarily be a con- 
sequential relief within this clause. AIR 
1937 Nag 14 (15) ** 1935 All L Jour 
1319 (1320) (DB) ** AIR 1926 Mad 678 
(679) (1949) ILR (1949) 2 Cal 363 

(365) ** AIR 1966 Madh Pra 169 (171) 
= 1964 MPLJ 553 (DB) ** AIR 1961 All 
555 (556). 

(29) In the following cases consequen- 

tial relief has been defined as some 
relief which follows directly from the 
declaration given, the valuation of which 
is not capable of being definitely ascer- 
tained and which is not specifically pro- 
vided for anywhere in the Act and can- 
not be claimed independently of the 
declaration as a substantive relief. AIR 
1955 All 177 (Prs 4, 6) (DB) ** AIR 1950 
Cal 85 (Pr 9) = ILR (1950) 2 Cal 530 *• 
AIR 1932 All 485 (487) = 54 All 812 

(FB) ♦* AIR 1949 All 207 (208) = ILR 
(1949) All 410 (DB) ** ILR (1962) 1 

Cal 75 (DB). 

(30) Kaul C. J. — Even though the 
object of the plaintiff is to escape the 
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iDayment of higher court-fees there »s 
nothing in the law which would debar 
her from doing so. AIR 1952 Madh B 147 
(Pr 7aK 

(31) In the following cases the suit 
was held to be one for a bare declara- 
tion coming under Sch. II, Article 17 (mi)- 
AIR 1943 Lah 39 (41) (DB) ** AIR 1957 
Madh Pra 173 (174) (DB) ** 1954 Mad 
WN 908 (911, 912) *• AIR 1942 

539 (542) = ILR (1942 2 Cal 253 ♦♦ 

AIR 1942 Pesh 62 (63) (DB\ ** 1939 

Oudh WN 152 {153. 154) 

1935 All 100 (101) = 57 All 602 (DB) ** 
AIR 1933 Pat 224 (232) = 12 Pat 261 
(DB) AIR 1929 Mad o72 (573) • 

AIR 1926 Rang 184 (186) 

1924 Mad 621 (621) (DB) ** AIR 1918 
Lah 246 (246) = 1918 Pun Re No. 81 
rDS) - ILR (1965) 1 All 575 ** ILR 

(1962) 1 Cal 75 (DB) *• AIR 1961 Pat 

470 (472) = ILR 39 Pat 571. 

(32) In the following case the suit 
was held to come under this clause 
though it was ostensibly cast 

of a pure declaratory suit. 1886 All U iN 

54 (55) (FB). 

(33) Suit for rectification of 

ment under Section 31, Specific Relief .Act 

Suit held to be for declaration and 

-consequential relief within this clause. 
AIR 1922 Nag 264 (265). 

(34) For other instances of suits for 
declaration with consequential relief see 

the following cases. AIR 1939 Pat 2^ 
(220) (DB) *• AIR 1957 Rai 277 (977) — 
ILR (1957) 7 Rai 563 ** AIR 1956 Mad 
7 (Pr 4) = ILR (1956) Mad 1378 *• .UR 
i9.38 Cal 865 (865) = ILR <1938) 2_Ca 
■64 (DB) ** AIR 1927 Pat 123 (125) — 6 

Pal 17. 

(35) In the following cases, even a mere 

-declaration has been held to be capable 
of being a consequential " ‘IJoS 

the meaning of this clause- .AIR 1939 
Oiidh 125 (126) = 14 Luck 536 (DB) *• 
^IR 1939 Pat 219 (220) (DB) ** AIR 

1946 Bom 167 (167. 168) .ILR ^ 1945) 
Bom 1080 •* AIR 1926 Pal 453 (455) - 
5 Pat 496 (DB). 

(36) Plaintiff suing for declaration that 
a decree is null and void and is not 
Executable against him - Held, latter 
narl of the declaration may be regarded 

confequenlial relief AIR 1941 Lah 
'97 (105) = ILR (1941) Lah 451 (FB). 

(37) A suit by a person for a declara- 
tion that the properly sold at an auction 
■sale was his properly and that it could 
not be sold in execution of a decree m 
a suit in which he was not either actual- 
Iv or constructively represented comes 
under Sch. II. Article 17 (Hi) and not 
-Section 7 (iv) (c). In such a case he 
-plaintiff is not required to pay for the 
■cancellation of the sale, because such 
‘relief does not follow from the declara- 
tion asked for and must therefore be 


regarded as a surplusage. 1965 Cur LJ 
466 (Puni). (AIR 1936 Lah 703, Held, 
not approved by AIR 1941 Lah 97 (FB).) 

(38) Where the plaintiff alleges that the 
partition deed between him, the father 
and the step-mother was merely a sham 
and in fact there was no partition which 
affected his status as a member of the 
joint Hindu family, a suit for pure de- 
claralion is competent and the prayer for 
the cancellation of the document being 
purely a surplusage can be ignored for 
purposes of Court-lcc and Suits \ aluation 
Act, and no ad valorem Court-fee under 
Scelinn 7 (iv) (c) is payable. ILR (1965) 

1 Puni 265 = (’64) 60 Pun LR 916- 

(39) Prayer for consequential relief pure 
surplusage — Suit will be only a declara- 
lorv .suit pure and simple. AIR 1929 Mad 
.396 (398) (DB) 1911 Pun LR No- 47- 
n 215 (217) = 1911 Pun Re No. 1 (DB) 
** (1910) 12 Cal L Jour 638 (641) (DB) 
*• 1881 All WN 13 (13) (DB). 

[Sec also AIR 1926 Pat 453 (456) = 

5 Pat 496 (DB).] 

(40) Prayer that in addition to relicts 

claimed aiiy other relief which the Coin*t 
mav find the plaintiff entitled to may be 
granted to him. added in plaint. Coupled 
with relief of declaration, it cannot 
change nature of suit and make it one 
for a declaratory decree or order where 
consequential relief is AIR 1940 

Pat 158 (158) = 18 Pat 

19.33 All 488 (491) " 55 AH 791 (FB) ** 
AIR 1926 Pat 453 (455) = 5 Pat 496 

(DB) •• AIR 1919 Lah 63 (64) (DRL 

[But see (1912) 39 Cal 704 (710) (DB) 
** AIR 1946 Nag 251 (251, 252, 253) = 

ILR (1946) Nag 578] i • 

(41) At date of institution of suit plain- 

tiff not entitled to possession of suit pro- 
perly — Plaintiff suing for mere declara- 
tion Pending suit he becoming entitled 

to sue for possession — This will not 
affect maintainabilitv of suit as one for 
bare declaration. (1904) 26 All ^15 (216) 
(DB) *• (1888) 12 Mad 136 (138) (DB). 

[See AIR 1939 Pat 219 (220) (DB).] 

(42) Suit for declaration of title and 
other consequential reliefs — Suit must 
be governed bv Section 7 (iv) fc) and not 
bv Section 7 (xi) (cc). AIR 1965 Pat 260 

^^*(43) Suit for declaration and injunc- 
tion, but in substance one for specific 
performance — Suit, held, could not be 
treated as merely under Section 7 (i^O 
(c). AIR I960 Assam 65 (66, 67) = ILR 
(1957) 9 Assam 376 (DB). 

(44) Suit for specific performance of 
contract of sale of land — Incidental 
prayer for declaration about invalidity 
of subsequent sale — Suit would be gov- 
erned bv Section 7 fx) and not by Sec- 
tion ? (iv) (c). AIR 1960 Orissa 129 
(130) = ILR (I960) Cut 184, 

(45) Suit for declaration under O- 21, 
Rule 63. Civil Procedure Code filed even 
before claim petition under ^O^rder 21, 
Rule 58 filed — Article 17 of Sch. 11 not 
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applicable to such a case but Sec. 7 (iv) 
(c) is applicable. AIR 1968 Manipur 1. 

(46) Plaintiff claiming owner’s interest 

and not tenant's interest — Issue involv- 
ing question of title between two rival 
bidders for land — This aspect by itself 
is decisive on question whether suit is in 
substance one for declaration of title 
with consequential relief of possession — 
Hence Section 7 (iv) (c) and not Se^ 
tion 7 (xi) (d) or (e) will apply- AIR 
1962 Orissa 123 (123, 124, 125). (AIR 

1954 Nag 124 and AIR 1925 Sind 275, 
Dissented from.) 

(47) Municipality rescinding a lease and 
recovering possession of demised properly 
on ground of the transaction being in 
breach of Section 103 of Bengal Munici- 
pal Act — Lessee moving the criminal 
Court and obtaining an order under Sec- 
tion 144, Criminal P. C- — Suit by Muni- 
cipality before a Munsif’s Court for de- 
claration, confirmation of possession and 
permanent in.iunction — Suit held to fall 
within the purview of Section 7 (iv) (c). 
AIR 1967 Cal 423. 

(48) Contract partly performed — Suit 
for specific performance of remaining 
Prart of the contract — Ad valorem Court- 
fee on the full consideration of the con- 
tract need not be paid. AIR 1967 Pat 281 
(282) = 1966 BLJR 544. 

2. Suit for declaration of title and pos- 
sessiOD. — (1) In the following cases 
where plaintiff sued for declaration of 
title to immovable property and recovery 
of possession it was held that the suit 
comes under para (v). AIR 1940 Mad 
273 (279) (DB) *♦ AIR 1957 J and K 21 
(22) *♦ AIR 1954 Cal 101 (Prs 2, 3) (DB) 
** AIR 1954 Madh B 17 (Pr 6) = ILR 
(1954) Madh B 107 ** AIR 1950 East 
Puni 360 (Pr 8) *♦ AIR 1952 Trav-Co 509 
(Prs 6, 8) = ILR (1952) Trav-Co 407 ** 
AIR 1949 Mad 719 (Pr 3) *♦ AIR 1946 
Bom 363 (365) (DB) ** AIR 1937 Mad 
529 (529) = ILR (1937) Mad 672 (DB) 
•* AIR 1935 Mad 346 (347) ** AIR 1915 
Mad 948 (950) = 38 Mad 922 (FB) ** 

AIR 1942 Lah 209 (210, 211) (DB) •• 
1942 Nag L Jour 372 (372, 373) *• AIR 

1941 Pat 167 (169) (DB) ♦* AIR 1938 Pat 

22 (26, 27) = 16 Pat 766 (FB) *♦ AIR 
19.37 All 148 (158) = ILR (1937) All 443 

(DB) ** AIR 1936 Cal 264 (264) ** AIR 

1931 Rang 319 (320) = 9 Rang 401 (DB) 
•* AIR 1930 Oudh 368 (369) = 6 Luck 
64 (DB) •• AIR 1930 Oudh 104 (104, 

105) = 5 Luck 474 (DB) ** AIR 1922 
Pat 615 (617, 618) = 2 Pat 125 (SB) ** 
AIR 1920 All 158 (159) ** (1905) 29 
Bom 96 (98) (DB) ♦* AIR 1963 Orissa 71 
= 28 Cut LT 563 *♦ AIR 1962 Assam 127 
(127, 129) = ILR (1962) 14 Assam 436. 

(2) In the following cases the suit was 
held to come under this clause and not 
para (v). AIR 1933 Mad 42 (43) = 56 
Mad 314 (DB) *♦ 1957-2 Andh WR 203 


(204) ** AIR 1956 Assam 121 (121) (DBV 
*♦ AIR 1956 Tripura 31 (32) ♦* AIR 1956* 
Vindh Pra 16 (17) ♦* AIR 1955 Pat 46^ 
(Pr 3) (DB) ** AIR 1952 Pat 430 (Pr 3) 
(DB) ** AIR 1951 Orissa 10 (Pr 3) = 
ILR (1950) Cut 410 ** AIR 1949 Pat 291 
(Pr 9) ♦* (1949) 53 Cal WN 340 (342) *•= 
AIR 1929 Mad 529 (535, 539) (DB) ** AIR 
1942 Lah 209 (211) (DB) ** 1938 Nag L 
Jour 130 (132) ♦* AIR 1934 Pat 641 

(642) = 14 Pat 220 (DB) ♦* AIR 192r 
Pat 123 (125) = 6 Pat 17 *♦ AIR 1924J^ 
All 612 (612) = 47 All 78 ♦* AIR 1922“ 
Pat 615 (616, 617) = 2 Pat 125 (SB) 

AIR 1922 All 358 (360) « 44 All 629 *• 
(1913) 40 Cal 615 (618) (DB). 

[See also AIR 1943 Sind 56 (58) = 

ILR (1942) Kar 358 (DB) ♦* AIR 1955- 
Assam 126 (Pr 7) (DB).] 

(3) Declaration and possession askeA* 
for as two separate reliefs — Declaratory 
part will come under Sch. II, Article 17 
(iii) and relief as to possession will come- 
under para (v). AIR 1937 All 148 (158) 

= ILR (1937) All 443 (DB) ** AIR 195^ 
Bom 307 (309) = ILR (1958) Bom 198. 

[See also AIR 1936 Mad 344 (345).] 

(4) Suit for declaration and possessioi> 
of land allotted in partition and foi 
declaration of right of pre-emption — 
Court-fee payable on market value. AIR 
1969 Mys 255 = 1968 Mys LJ 273. 

(5) PlaintifT’s title to possession depend- 
ing on his getting a decree setting aside- 
a deed of transfer or decree — PlaintifT 
suing for possession — His suit will 
necessarily imply a prayer for cancella- 
tion of the deed or decree. AIR 193(^ 
Oudh 104 (104, 105) = 5 Luck 474 (DB) 
♦* AIR 1952 Puni 335 (Pr 6) = ILR 
(1952) Puni 373 = ILR (1953) Puni 68» 
(FB) *• AIR 1951 Pat 329 (Pr 2) (DB) 

AIR 1949 Pat 363 (Pr 2) •• AIR 1917 
Pat 108 (108) = 3 Pat L Jour 92 (DB). 

[See also AIR 1937 Pat 141 (142) (DB) 
** ILR (1937) 2 Cal 501 (504, 505) 

(DB).] 

[But sec AIR 1929 Oudh 419 (420) = 

5 Luck 98 (DB) ** AIR 1926 Oudh 380* 
(380) ** AIR 1933 Mad 93 (93, 94).] 

(6) Under proviso to Section 42 of the 
Specific Relief Act, a suit for mere decla- 
ration of title will not be maintainable 
where plaintiff is able to ask for ^ » 
decree for possession also but 

from doing so. AIR 1939 Pat 219 (220r 

221) (DB) ♦* AIR 1916 Low Bur 68 (69) 
(DB) *• (1895) 18 Mad 405 (407) (DB) " 
(1892) 15 Mad 255 (257) (DB) ** AIR 
1961 Pat 425 =» 1961 (2) Cri LJ 662. 

(7) Plaintiff not able to sue for posses- 
sion — He will be entitled to sue for » 
mere declaration and his suit will cpro® 
under Sch. II, Article 17 (iii). AIR 
Oudh 462 (462) (DB) ** AIR 1924 Pal 
385 (386) (DB) ♦* AIR 1917 Cal 559 (559) 
(DB) ** (1913) 36 Mad 62 (63) (DB) • 
(1904) 27 Mad 591 (593, 594) (DB) • 
AIR 1942 Oudh 58 (60) = 17 Luck 145 
(DB) ** AIR 1932 Lah 97 (98) (pB) 
AIR 1922 Cal 419 (420) = 49 Cal 54^ 
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(DB) ♦* 1891 Bom PJ 38 (DB) ** 1884 
All WN 11 (12) (DB). 

[See also AIR 1927 Nag 316 (317).3 

(8) PlaiDtiff suing for possession sim- 
pliciter — • Court cannot demand court- 
fee under this clause on ground that suit 
as framed will not be maintainable under 
law, unless he obtains declaration of 
title. AIR 1929 Nag 276 (276). 


(9) One of three plaintiffs dying pend- 
ing suit for declaration of title and re- 
covery of possession — His heirs substi- 
tuted — Plaint amended — Two plaintiffs 
permitted to sue in forma pauperis -- 
Third plaintiff must pay full amount of 
Court-fee on value of entire suit properly 
— Plaint in spite of substitution and 
amendment, is one document — on prin- 
ciple a deviation allowing the third plain- 
tiff to pay Court-fee on his one-thira 
share of property is not permissible. AIR 
1967 Pat 310 (311). 

3. Suit for declaration and loJuDctlon. 

(1) Suit for declaration and injunction 

will come under this clause where m- 
junction is asked for as a consequential 
relief based on declaratory decree. AIR 
1937 Nag 14 (15) AIR 1958 All 41 (41) 
(DB) •• AIR 1955 Cal 341 (Pr 3) •• AIR 
1953 Cal 34 (Pr 4) (DB) *• AIR 1950 
Cal 85 (Pr 10) = ILR (1950) 2 Cal 530 
*• AIR 1953 Bom 382 (Prs 3, 4) = ILR 

(1953) Bom 980 (DB) •• AIR 1949 Mad 

778 (Prs 3, 4, 5) = ILR (1950) 34 

** 1949 Jaipur LR 133 (135, 136) (DB). 

(2) A suit for declaration is not one 
under this clause merely because an ad 
interim injunction is asked for. AIR 1940 
Pat 158 (159) = 18 Pat 756 (DB) 
(1950) 3 Sau LR 137 (138) DB). 

[See AIR 1922 Sind 20 (21) = 16 Smd 

^^[See^also AIR 1953 Cal 583 (Pr 5).3 

[But see AIR 1926 Pat 249 (251) = 5 

Pat 211 *• AIR 1924 Pat 582 (585) = 3 

Pat 640 •• (1912) 39 Cal 704 (710) 

(DB).] 

(3) Plaintiff suing for declaration and 
injunction as independent reliefs — ’ Sch. 
II Article 17 (iii) will apply to former 
relief and Section 7 (iv) (d) will apply 
to latter relief. AIR 1926 All 423 (423) — 
48 All 412 (DB) •* 1904 Pun LR No. 118 
n 419 (422) (DB) •• AIR 1954 Mad 18H 
(Pr 2) *• AIR 1951 Mad 604 (Pr 3) = 
ILR (1950) Mad 242 (DB). 

' (4) Suit for mere injunction without 
declaration — Section 7 (iv) (d) applies. 
AIR 1955 Mys 65 (Prs 2, 3) » ILR 

(1955) Mys 43 (FB). (AIR 1952 Mys 80 
= ILR (1952) Mys 344, Overruled.) •• 
air 1952 Mad 41 (Pr 4) AIR 1950 
Mad 273 (Pr 5) - 51 Cri LJ 704 •• 

1950 Ker LT 117 (119, 121) (DB) *• AIR 

1965 Punj 468 (469) = 1965 Cur LJ 195. 

^5) Prayer for injunction superfluous 
- — Suit held to be one for pure declar^ 
<ion (1940) 42 Pun LR 364 (365) •• AIR 

193"‘ Mad 318 (318) •• AIR 1918 PC 188 


(191) = 43 Bom 507 = 46 Ind App 24 
•• AIR 1955 Mys 118 (Pr 2) = ILR 
(1955) Mys 387. 

(6) Suit for declaration that defendant 
is liable to pay pension to plaintiff and 
for mandatory injunction — Section 7 
(ii) and not Section 7 (iv) (c) applies. 
AIR 1959 Bom 436 = 60 Bom LR 1377. 

(7) In Ihe following case suit was held 
to be really for possession though osten- 
sibly it professed to be one for declara- 
tion and injunction. AIR 1930 Cal 41 
(42) (DB). 

(8) In the following cases suit was 
mentioned as falling under clauses (c) 
and (d) of this paragraph- AIR 1939 Cal 
743 (744) = ILR (1939) 2 Cal 20 •* AIR 
1938 Cal 302 (303) *• AIR 1924 Nag 316 
(318) (DB) •» 1913 Pun LR No. 232 p. 
775 (778) = 1913 Pun Re No. 93 (DB) •• 
(1892) 17 Bom 56 (60, 61) (DBJ. 

(9) Where a suit seeks for declaration 
of ownership of certain property and a 
consequential injunction restraining the 
defendant from alienating the particular 
properly and also seeks a declaration and 
possession in respect of certain other 
property, with direction to the defendant 
to remove certain constructions made 
thereon, the plaintiff has to value his re- 
lief under Section 7 (iv) (c) in respect of 
the relief for declaration and consequen- 
tial relief of injunction. AIR 1968 J and 
K no = 1968 Kash LJ 121. 

(10) Suit based on lease deed — Plain- 
tiff stating that he is not liable to pay 
enhanced royally demanded by defen- 
dant and praying for a 'perpetual injunc- 
tion ..... restraining him from claim- 
ing the demand ..... as it is illegal, 
and/or from recovering any sum which is 
not legally payable by plaintiff — Suit is 
not for a mere declaration but with con- 
sequential relief of perpetual injunction 
and is governed by Section 7 (iv) (c). 
AIR 1964 Madh Pra 9 (10) = 1963 MPLJ 
717 (DB). 

(11) Suit for injunction — Held, on 
facts (1) that the suit fell under Article 
17 (vi) of Schedule II read with S- 7 (iv) 
(d) of the Court-fees Act, (2) that the 
plaintiff was not liable to pay ad valorem 
Court-fee under Section 7 (iv) (c) as 
the subject-matter of the property in- 
volved, or subject-matter of the interest 
in respect of which an injunction is 
claimed does not determine the valuation 
for the purpose of an injunction. AIR 
1959 Madh Pra 253 (255) = 1959 MPLJ 
388. 

4. Suit to set aside decrees and Instru- 
ments — General. — (1) A suit for a 
mere declaration that an instrument or 
decree is void against plaintiff comes 
under Sch II, Article 17 (iii). AIR 1933 
All 488 (490) = 55 All 791 (FB) *• AIR 
1949 Nag 37 (38, 39) = ILR (1948) Nag 
210 •• (1950) 3 Sau LR 137 (138) •• AIR 
1931 All 369 (372) = 53 All 552 (DB) •• 
AIR 1917 Cal 668 (669) (DB) (1903) 
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•M) Cal 788 (790) (DB) ** (1896) 20 Bom 
736 (742) (DB) ♦* (1884) 7 Mad 134 

(1361 ** AIR 1967 Madh Pra 221 = 1967 
MPLJ 242 ** AIR 1962 Madh Pra 279 
(280) = 1961 MPLJ 1443. (Mortgage de- 
creo against I'alher — Suit l)v sons for 
declaration that mortgage is not binding 
on them — Court-fee need be paid only 
under .Article 17 (iii). 1956 Madh BLR 
(Ci%il) 532. held not good law.) 

[See also AIR 1942 Pat 309 (309)-] 

(2l Suit to declare decree void — Sch. 
11. .Article 17 (v) (Bom) applies. .AIR 
1945 Bom 474 (475) = ILR (1945) Bom 

10.33 (DB). 

(3) Suit for cancellation of instrument 

01 - decree falls under Section 7 (iv) (c). 
AIR 1943 Pat 102 (107) = 21 Pat 720 

** AIR 1938 Oudh 1 (7) = 13 Luck 628 
(FBI ** AIR 1952 Vindh Pra 69 (Pr 9) 
** AIR 1951 Aimer 102 (Pr 3) ** AIR 
1948 Nag 219 (222) = ILR (1947) Nag 
902 ** (1935) 62 Cal 479 (482) ** AIR 

19.34 Oudh ,505 (506) (DB) ** AIR 1933 

Nag 214 (215) ** AIR 1921 Pal 78 (80) 
= 5 Pat LJ .540 (DB) ** AIR 1920 Nag 
243 (24.3) = 16 Nag LR 84 (DB) ** AIR 
1919 .Mad 223 (224) (DB) »* AIR 1916 
Upp Bur 4 (5) = 2 Up Bur Rul 102 ** 
(1901) 28 Cal 334 (.3.38) (DB) ** (1904) 
27 Mad 480 (481) (DB). 

[See AIR 1941 Lah 265 (267) (DB).l 

(4) The following cases hold that a 

suit for cancellation of instrument or 

decree will come under Sch. I, Article 1. 
AIR 1936 All 710 (712) (DB) •* AIR 193.3 
All 488 (489. 490) = 55 All 791 (FB) ** 
AIR 1941 Lah 97 (104, 105, 106. 108) = 
ILR (1941) Lah 451 (FB) ** AIR 1932 
All 485 (487) = 54 All 812 (FB) ** 

(1941) 16 Luck 526 (527) (DR) AIR 
1954 Rai 170 (Prs 7. 11) = ILR (1953) 

3 Raj 782 (DB). 

(5) If on ‘true construction of plaint 

suit appears to be one for cancellation, 
it must be held to be such a suit al- 
though praver portion of plaint may be 
cast in a declaratory form. AIR 1944 Pat 
17 (20. 21. 24) = 22 Pat 783 (FB) ** 
AIR 1958 Pat .560 (.561) ** AIR 1958 Pat 
108 (110) ** AIR 1957 Madh Pra 134 
(135) ** AIR 1947 Sind 84 (91) = ILR 
(1946) Kar 218 (DB) ** AIR 1943 Nag 
70 (71) = ILR (1943) Nag 440 ♦♦ AIR 
1943 Pat 102 (107) = 21 Pat 720 ** AIR 

1941 Lah 97 (99) = ILR (1941) Lah 451 

(FB) ** AIR 1938 All 481 (482) = ILR 
(19.38) All 470 (DB) ** AIR 1938 Nag 
183 (185) = ILR (1939) Nag 373 (DB) 
** AIR 19.38 Oudh 1 (6. 7) = 13 Luck 
628 (FB) ** AIR 1937 All 411 (412, 414) 
= ILR (1937) All 259 (DB) ** AIR 1936 
Pesh 180 (181) *♦ AIR 1934 Lah 235 

(2.36. 237) (DB) ** AIR 1962 Pat 211 

(212. 213) = 1961 BLJR 8,30. (1958 

BL.TR 190. Dissented from.) 

[See also AIR 1951 Mad 661 (Pr 5).] 

(6) Suit for declaration that money 
decree passed against applicant was 


illegal and void — Real claim not only 
for declaration that money decree was 
void but for its cancellation also — Not 
a mere declaratory suit — Section 7 (iv) 
(c) applied. 1965 BLJR 185. 

(7) Suit merely for a declaration — 
Courts are not entitled to treat it as be- 
ing one for cancellation merely because 
plaintiff’s proper remedy is to ask for 
cancellation and a suit for a bare decla- 
ration is not maintainable under the 
circumstancc.s of the case. (’36-43) Ta.t 
Dec (Nag) 51 (52) ** AIR 1933 All 488 
(490) = .55 All 791 (FB) AIR 1925 
Mad 713 (714) ** AIR 1938 Mad 645 
(646) ** AIR 1935 All 817 (829) = 58 
All 146 (FB) ** AIR 1957 Madh Pra 173 
(174) (DB). 

(8) Plaintiff being a parly to instru- 
ment or decree sought to be avoided — 
Decree or instrument not absolutely void 

— He must sue for cancellation — Merc 
suit for declaration that it is not binding 
on plaintilT will not be competent. AIR 

1943 Mad 106 (107) ** AIR 1956 Mad 

670 (677) = ILR (1956) Mad 1300 (FB) 
** AIR 1957 Nag 53 (55) = ILR (1956) 
Nag 486 (DB) *♦ 1956 Andhra WR 182 
(183) ♦* AIR 1954 Raj 170 (Pr 6) = ILR 
(1953) 3 Raj 782 (DB) ♦♦ AIR 1952 Mad 
799 (Pr 1) ** AIR 1951 Mad 678 (Pr 1) 
(DB) •* 1958 BLJR 190 (190) ** AIR 

1944 Mad 478 (478, 479) (DB). (Suit for 

declaration that compromise decree is not 
binding on plaintiff — If cancellation is 
necessarily implied, suit comes under Sec- 
tion 7 (iv) (a) (Mad)) ♦* AIR 1946 Nag 
30 (31) = ILR (1945) Nag 975 (DB). 

(Agreement under Debt Conciliation Act 

— Suit by representatives of debtor to 

have decree declared unenforceable — 
Ad valorem court-fee is required-) *• AIR 
1942 Pat 60 (62) = 20 Pat 780 (DB) ** 
AIR 1940 Mad 113 (118, 123) = ILR 

(1940) Mad 259 (FB) *• (’36-43) Tax Dec 
(Nag) 36 (38) ♦♦ AIR 1915 Mad 948 (950) 
= 38 Mad 922 (FB) ** AIR 1933 Pesh 13 
(14) (DB) ** AIR 1942 Pat 309 (309) ** 
AIR 1941 Lah 284 (285) = ILR (1942) 
Lah 379 (DB) ** (1941) 16 Luck 526 

(527) (DB) ** AIR 1938 Nag 183 (184) = 
ILR (1939) Nag 373 (DB) •* AIR 1938 
Oudh 1 (7) = 13 Luck 628 (FB) •• AIR 
1937 All 411 (412. 414) = ILR (1937) 

All 2.59 (DB) ** AIR 1934 Pesh 109 (110) 
** AIR 1929 Lah 463 (464) (DB) *• AIR 
1927 Lah 499 (500) = 8 Lah 531 (DB). 

[But see AIR 1928 Mad 416 (419) = 
51 Mad 664 (DB).] 

(9) Plaintiff being third parly to docu- 

ment or decree — He may avoid it by 
merely suing for a declaratory decree to 
the effect that deed or decree is not bind- 
ing on him. AIR 1944 Mad 19 (19) * 

ILR (1944) Mad 430 ** (1954) 7 Sau LR 
56 (57) •* AIR 1954 Rai 170 (Pr 6) = 
ILR (1953) 3 Ra.i 782 (DB) ♦* AIR 1952 
Mad 552 (Pr 2) ** ILR (1950) All 81 
(84) *♦ AIR 1946 Mad 181 (183, 184). 

(Suit on mortgage — Prayer for sale u 
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mortgaged property free from claiins ol 
other alienees — Plaintiff not party to 
-document of alienation — Relief of can- 
cellation not necessary.) *• AIR 1947 
Mad 130 (130) *• AIR 1943 l-ah 348 
(349) = ILR (1943) Lah 565 (DB) •* 
AIR 1943 Mad 490 (491) •* AIR 1942 Pat 
:60 (62, 63) — 20 Pat 780 (DB) ** AIR 
1941 Lah 159 (160) (DB) *• (1936-1943) 
Tax Dec (Nag) 36 (38). 

[See also AIR 1957 Andh Pra 9o;> 
(956) ** AIR 1954 Mad 1126 (Pr 10) = 
ILR (1955) Mad 810 (DB).] 

(10) Alienation by a Hindu widow is 

not void but only voidable by reversioner 
— He sue alienee for possession — 

Mere declaration would be enough, 
though it would not be necessary for 
purpose of decreeing possession in favour 
of reversioner. (1907) 34 Cal 329 (333) 

*= 34 Ind App 87 (PC) ** AIR 1949 Mad 
105 (Pr 5). 

(11) Where the plaintiff brought a suit 
for declaration of his title to certain 
lands and for possession and mesne pro- 
fits on the allegation that a sale-deed 
•executed by detendant 2 his son, in 
favour of defendant 1. was fictitious 
transaction it was held that the plaintiff 
could ignore the document and ask for 
the appropriate relief for possession and 
pay the proper court-fee thereon with- 
out asking for cancellation. .AIR 1956 Mad 
179 (Prs 8. 9). 

(12) Instrument or decree absolutely 
void — Mere suit for declaration would 
■be enough to enable plaintiff to avoid it 
and get relief inconsistent with it al- 
though he may have been party to docu- 
ment or decree. (’36-43) Tax Dec (Nag) 
^6 (37, 38) •* 1958 BLJR 190 (190) ** 

AIR 1956 Pat 203 (Prs 1, 2, 4) ♦* AIR 
1953 MadhB 81 (Pr4) = ILR (1953) Madh 
B 39 »» 1955-1 Mad LJ 310 (312) •* 
1951 Ker LT 758 (763) *• AIR 1949 Mad 
746 (Pr 2) ** AIR 1950 Mad 190 (Pr 2) 
•• AIR 1948 Mad 451 (452)= ILR (1948) 
Mad 883 (DB) «* AIR 1946 Mad 342 
(343, 344). (Allegation that material page 
of document fraudulently abstracted by 
defendant — Sch. II, Article 17-A (Mad) 
applies.) AIR 1944 Mad 408 (408) 

(DB) *• (1908) 30 All 375 (377) (DB) 

*• AIR 1933 Rang 109 (110) = 11 Rang 
66 . 

(See however AIR 1951 Mad 522 (Pr 

2 ).] 

(13) Suit for declaration that regis- 
tered gift deed is inoperative — Court- 
fee to be paid under Section 7 (iv) (c). 
AIR 1968 Manipur 52. 

(14) Document attacked as being sham 
transaction— Plaintiff being party to the 
deed — Held that relief prayed for 
should be cancellation and not mere de- 
-claration- AIR 1947 lilad 57 (57, 58). 

(15) Test adopted by Madras High 
Court to determine if suit attacking 


inslumcnt is one for bare declaration or 
for its cancellation, is to see if instru- 
ment is one which cannot be avoided bv 
plaintiff except bv suit for setting it 
aside. AIR 1929 Mad 396 (398) (DB) *♦ 
(1900) 23 Mad 490 (491, 492) (DB) ** 

AIR 1936 Mad 266 (266). 

(16) According to following cases lest 

as lo whethcT a suit attacking sui inslrii- 
ment is for declaration or cancellation Is 
to see whether .suit falls under Section 39 
or Section 42 of the Specific Relief .Act. 
AIR 1935 All 817 (822) = 58 All 146 

(FB) •• AIR 1936 Lah 703 (703) (DB) 

** AIR 1934 Oucih 505 (506) (DB) ** 
AIR 1931 Pat 78 (79| = 10 Pat 4.32 

(DB) AIR 1929 Nag 71 (72) = 25 Nag 
LR .52 ** AIR 1941 Rang 269 (270) = 
1941 Rang LR 387 ** AIR 1933 Oudh 116 
(117) = 8 Luck 674 (DB). 

(17) Express prayer for cancellation of 

instrument — Suit will be held to be one 

under Section 39. Specific Relief .\ct and 

as such for cant'fillalion for purposes of 
court-fees AIR 1941 Lah 265 (267) (DB) 
** (19351 62 Cal 479 (481) AIR 1933 

Rang 410 (410) (DB) ** AIR 1933 Rang 
40 (40) *• AIR 1929 Oudh 491 (493) = 5 
Luck 235 (DB)**AIR 1918 Pat 482(483) 
= 3 Pat LJ 194 •* AIR 1916 Lah 2i 

(21) = 1916 Pun Re No. 87 (DB) ** 

(1905) 29 Bom 207 (210) (DB) ** (1901) 
28 Cal 334 (338) (DB). 

[But see AIR 19.33 Oudh 110 (117) — 
8 Luck 674 (DB).] 


(18) No express prayer for cancella- 
tion — (ilourt must consider if primary 
obiect of plaintiff is to attack instrument 
and have it adjudged void or voidable or 
whether object is onlv to obtain declara- 
tion of plaintiff’s rights in property and 
instrument is merelv referred to 
dentallv. AIR 1935 All 817 (822) = 58 
All 146 (FB). 

(19) Instrument being one which can- 
not be avoided by plaintiff olhenvise 
than bv bringing a suit for selhng it 
aside — Primary object of plaintiff is Ut 
attack instrument and get it vacated by 
Court. AIR 1944 Pat 17 (24) = 22 Pat 
783 (FB) *• AIR 1941 Lah 97 (99, 100) 
= ILR (1941) Lah 451 (FB). (O^rulini^ 
AIR 1923 Lah 373 (DB) and , AIR 1935 
Lah 611 (DB)) ** AIR 1935 All 207 (208, 
210) = 57 All 638 (DB). 

(20) If a document is void and is de- 
clared to be void its actual cancellation 
cannot bv itself be a very 

medv. AIR 1941 Lah 265 (267) (DB). 

(21) Section 39, Specific Relief Act 

does not apply to decrees. AIR 1931 A** 

369 (370) = 53 All 552 (DB). 

[But see 1940 Nag LJ 96 (97).] 

(22) In the following case a third 
party's suit to avoid a 

to be one for cancellation. .1 

Ind Cas 847 (1) (847) (DB) (Lah) *• 
AIR 1933 Nag 214 (215). 

(23) Suit impeaching^ instrument by 
person having present interest in pro- 
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perlv sought to be affected by instrument 
— Suit held to be under Section 39, 
Specific Relief Act and one for cancella- 
tion of instrument for purpose of court- 
fees. AIR 1935 All 817 (833) = 58 All 

146 (FB). 

(24) Suit seeking to avoid decree — 

Held suit can never be mere suit for de- 
claration coming under Sch. II, Article 17 
(iii). AIR 1938 Oudh 201 (203. 204) = 

14 Luck 176 (FB) *» AIR 1938 Oudh 1 
(7) = 13 Luck 628 (FB) 

[See (1912/ 39 Cal 704 (709. 710) 

(DB).] 

(25) Deed of transfer not requiring 

setting aside by Court — Plaintiff en- 
titled to get back possession from defen- 
dant — He will have to claim possession 
in his suit — Such suit comes under this 
clause. AIR 1942 Lah 209 (210. 211) 
(DB) ** AIR 1924 All 612 (612) = 47 

All 78 ** AIR 1922 All 358 (360) *= 44 
All 629. 

[See also AIR 1943 Pat 102 (107) * 

21 Pat 720.] 

[See however AIR 1957 J and K 21 

( 22 ).] 

(26) Where plaintiff is in a position to 
ask for some relief besides a mere de- 
claration that a certain document which 
is void against him, does not affect his 
rights, his suit will come under this 
clause. AIR 1943 Mad 490 (491) •* AIR 
1938 Mad 474 (475) *• (1882) 4 All 320 
(328) (FB). 

(27) Plaintiff suing for declaration that 
certain deed to which he was not 
party is illegal and not binding on him 
and for possession — Prayer for declara- 
tion surplusage — Suit comes under Sec- 
tion 7 (v). AIR 1952 Mad 548 (Prs 5. 6) 

AIR 1951 Trav-Co 142 (Pr 10) = 1950 
Trav-Co LR 581 ** AIR 1947 Mad 237 
(237, 238) = ILR (1947) Mad 628. 

(28) Court cannot treat a suit not in- 
cluding a prayer for further relief as if 
it does so and demand court-fee under 
Section 7 (iv) (c). AIR 1952 Madh B 147 
(Pr 7a). 

(29) Possession delivered to transferee 
under voidable deed requiring suit to set 
it aside — Suit brought for setting aside 
deed and for recovery of possession — 
Suit for purposes of court-fee, is only 
one for cancellation of deed — Prayer 
for possession is only ancillary. AIR 1939 
Mad 462 (463) = ILR (1939) Mad 764 
** AIR 1957 Nag 53 (55) = ILR (1956) 
Nag 486 (DB) ♦* AIR 1952 Punj 335 (Pr 
6) = ILR (1952) Puni 373 = ILR (1953) 
Puni 683 (FB) ** AIR 1938 Mad 921 
(922). 

[See AIR 1933 Sind 53 (55).] 

[See also (1949) 2 Sau LR 221 (223).] 

(30) Suit for declaration that sale 
deed in question was void on grounds 
that requisite consent of collector under 
Bihar Tenancy was not obtained and 
that it was also vitiated by fraud mis- 


representation and collusion — Ad valo- 
rem fee under Section 7 (iv) (c) alone- 
is payable. AIR 1968 Pat 187 (187). 

(31) Suit to declare sale deed invalid 

and for possession — Cause of actioa 
for suit under Section 39, Specific Relief 
Act and suit for declaration and posses- 
sion under Section 42, Specific Relief Act 
would be different — Section 17 (!)• 

would apply. AIR 1945 All 290 (290) = 
ILR (1945) All 516 (DB). 

(32) Suit by vendee under sale deed 
for refund of consideration on ground 
that he has been induced by fraud to- 
purchase property is really one for sett- 
ing aside deed — Relief as to refund is- 
only ancillary. AIR 1926 Mad 96 (99). 

(33) Suit to have rate of maintenance 
fixed by decree altered owing to change 
in circumstances is not one to set aside 
decree for purposes of court-fees. AIR 
1935 Mad 655 (655) = 59 Mad 159 AIR 
1945 Nag 264 (266) * ILR (1945) Nag 
661 (DB). 

(34) Suit for declaration that decree is 

fraudulent, collusive, etc*, and that 
family property of plaintiff is not liable 
to be taken in execution of decree comes 
under this clause. (1913) 40 Cal 615 

(617, 618) (DB). 

(35) Suit for declaration that alleged 
receipt was forgery — Additional prayer 
for finding of absence of consideration if 
receipt was found genuine — Held, latter 
was prayer for additional relief and ad 
valorem court-fee on amount involved 
under receipt was payable in addition to 
fixed fee paid on first relief. AIR 1953 
Madh B 81 (Pr 4) = ILR (1953) Madh 
B 39. 

6. Suit for setting aside decree and 
execution sale. — (1) Decree executed 
and property sold in execution — Suit 
brought thereafter for impeaching decree 
— If decree is void against plaintiff suit 
would be for declaration that decree is 
void — No suit for cancelling sale neces- 
sary. AIR 1943 Lah 348 (349) = ILR 

(1943) Lah 565 (DB) *• AIR 1950 Cal 
30 (Prs 5, 8, 9, 11, 12) (DB). 

(2) Possession delivered to auction- 
purchaser — It is open to plaintiff to sue 
for declaration that decree and sale are 
void and as a consequential relief,- for 
possession of property sold — • Suit will 
come under this clause. AIR 1931 Mad 
375 (376) *♦ AIR 1928 All 248 (250) =» 
50 All 610. 

(3) Decree requiring setting aside b®* 
fore it can be avoided — Suit will be for 
setting aside decree though sale has 
taken place in execution of decree and 
sale is also attacked — No separate 
court-fee will be necessary for setting 
aside sale. AIR 1944 Oudh 118 (119) =* 
19 Luck 54 (DB). 

(4) Decree requiring setting aside be- 
fore it can be avoided — Sale in execu- 
tion — Possession delivered to auction- 
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.purchaser — Plaintiff suing to recover 
possession also — Held setting aside of 
•decree is substantive relief and recovery 
of possession is only ancillary relief. AIR 
1920 Pat 656 (658, 659) = 4 Pat LJ 703 
(DB) AIR 1920 Pat 290 (290) = 5 

Pat LJ 394 (DB) ** AIR 1915 Mad 550 
(551) = 38 Mad 1184 (DB). 

[See also AIR 1952 Puni 335 (Pr 7) 
= 54 Pun LR 331 (FB). (AIR 1944 Oudh 
118 = 19 Luck 57, Diss.) •* AIR 1949 

Pat 363 (Pr 2).] 

[But see AIR 1944 Oudh 118 (119) = 
19 Luck 54 (DB) ** AIR 1922 Cal 242 
(243) (DB).] 

(5) Validity of decree not questioned 
but sale in execution of decree attacked 
as a nullity — Suit for recovery of pro- 
perty is one for possession falling under 
Section 7, para- (v). AIR 1922 Cal 506 
(507) = 49 Cal 880 (DB). 

6. Suit for setting aside decree and for 
refund of money realised under It. — 

(1) Suit by A for declaring that decree 
obtained by B against C is null and void 
and for refund of amount realised by B 
under his decree bv way of rateable dis- 
tribution comes under this clause. AIR 
1937 Nag 316 (317) = ILR (1938) Nag 
302. 

7. Suit for setting aside decree and for 

InjunctiOD against execution. — (1) Suit 
for declaring decree to be void and for 
injunction restraining its execution will 
come under this clause. AIR 1940 Cal 482 
(484) = ILR (1940) 1 Cal 409 ** AIR 
1954 Sau 91 (Pr 5) »♦ (1957) 61 Cal 

WN 518 (521) (DB) •• AIR 1949 Mad 
746 (Pr 2) *• AIR 1934 Rang 152 (152, 
153) (DB) *• AIR 1933 Nag 214 (215) •• 
AIR 1915 Mad 948 (950) = 38 Mad 922 
(FB) ** 1886 All WN 54 (55) (FB). 

(2) Suit for declaring decree to be 

fraudulent and for injunction will come 
under this clause. AIR 1933 Lah 246 

(246, 247) = 13 Lah 788 ** AIR 1924 
Cal 969 (970) (DB) •• AIR 1922 Cal 242 
(243) (DB). 

(3) Schedule II, Article 17 (v), (Bom- 

bay) and (Sind), will not apply to suit 
to set aside decree and for Injunction 
restraining its execution — Separate 
court-fee must be paid in respect of in- 
junction. AIR 1937 Sind 241 (242) = 31 

•Sind LR 442 (FB). 

(4) Decree void against plaintiff — • It 

4s not necessary for him, when suing for 
a declaration that decree is not capable 
of being executed against him. to ask for 
4Djunction against execution. AIR 1929 
Lah 446 (447) •* (1913) 17 Cal LJ 30 

(33) (DB). 

[But see AIR 1919 Lah 63 (64) (DB).] 

(5) Suit for declaration that decree 
to which plaintiffs were not parties was 
not binding — Injunction restraining one 
«f defendants from executing decree — 


Injunction held was as consequential re- 
lief — Plaintiffs could make their own 
valuation. AIR 1963 Madh Pra 206 (207, 
208) = 1963 Jab LJ 150. 

8. Suit for avoiding deed of transfer or 
decree — Plaintiff not entitled to sue 
for possession — Effect on court-fee. — 

(1) Suit to set aside sale-deed — Plain- 
tiff in possession of property affected — 
Value of relief for purposes of Court-fees 
would be consideration for which sale- 
deed was executed and not market value 
of property. AIR 1940 Oudh 248 (249) = 
15 Luck 531. 

(2) Plaintiff in possession — Document 
sought to be avoided absoluley void — - 
Suit will come under Sch. 11, Article 17 
(Hi). AIR 1923 Cal 362 (363) (DB). 

[See also AIR 1957 Manipur 25 (32).] 

(3) In the following cases deed in 

question was not absolutelv void and 
plaintiff was a party to deed. It was 
held that suit was one for a bare declara- 
tion and not for cancellation because 

plaintiff was in possession. AIR 1933 

Oudh 127 (127) (DB) ** (1932) 138 Ind 
Cas 147 (148) (Oudh). 

[But see AIR 1921 Oudh 217 (219) =* 
24 Oudh Cas 361 (DB).] 

(4) Suit for declaration that registered 
gift deed is inoperative — Plaintiff in 
joint possession — Court- fee to be paid 
under Section 7 (iv) (c). AIR 1968 
Manipur 52 (54). 

9. Suit to set aside decree for partition 
and for fresh partition. — (1) Suit to set 
aside prior decree for partition with 
prayer for fresh partition — Held, suit is 
for declaratory decree where consequen- 
tial relief is prayed. AIR 1941 Sind 154 
(157) = ILR (1941) Kar 102 (DB) 

AIR 1939 Cal 627 (627) (DB) •• AIR 
1938 Sind 189 (190) =* 32 Sind LR 124 
(DB). *• AIR 1965 Punj 1 (5, 6, 10. 
13) « 67 Puni LR 339 

[See also AIR 1954 Pat 406 (Pr G) 
(DB).] 

[See however AIR 1953 Cal 42 = ILR 
(1954) 2 Cal 176 (DB).] 

[But see AIR 1952 Trav-Co 509 (Prs 
15, 16) = ILR (1952) Trav-Co 407 
(FB).] 

(2) Partition suit — Plaintiff's inci- 
dental claim for declaration that previ- 
ous compromise decree for partition was 
not binding — Previous decree void and 
not voidable — Mere finding that decree 
was void sufficient — Ad valorem duty 
not necessary. AIR 1965 Pat 486 (48^ 
489) = 1965 BLJR 538. 

10. Minor. — (1) Decree passed against 

minor represented by duly qualified 
guardian- impeaching by means of suit 
decree on ground of fraud, collusion or 
gross negligence of guardian ~ Suit 
would be one for setting aside or can- 
cellation of decree and not mere declara- 
tory suit for purposes of court-fees. AIR 
1942 Pat 309 (309) ** AIR 1951 Mad 278 
(Pr 1) ** AIR 1940 Mad 113 (118) = 
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ILR (1940) Mad 259 (FB) ** AIR 1936 
Pesh 180 (181) ** AIR 1932 All 485 
(487) = 54 All 812 (FB) ** AIR 1932 
Lah 132 (133) = 13 Lah 391 (DB) ** 
AIR 1921 Oudh 217 (219) = 24 Oudh 
Cas 361. 

(2) Minor not represented bv guardian 
in f'ormor suit — Decree would be abso- 
liilely void against him — He can simply 
sue lor declaration that decree is void 
against him. (’36-43) Tax Dec (Nag) 36 
(38) ** AIR 1936 Mad 470 (470). 

[See also AIR 1950 Mad 190 (Pr 2).] 

(3) Contract or transfer of property 
made bv minor — Suit by minor to 
avoid such a transaction would only be 
a .suit for mere declaration under Sch. 11, 
Article 17 (iii). AIR 1933 Rang 109 (110) 
= 11 Rang 06 AIR 1950 Mad 832 (Prs 
1. 7). (AIR 1929 Mad 668; AIR 1938 Mad 
921 and AIR 1947 Mad 130. Not foil.) 

(4) Guardian transferring minor’s pro- 

perty in circumstances in which such a 
transfer is not justified — Minor is not 
bound to sue to set aside transfer — 
Minor's .suit for declaring invalidity of 
transler would be only for mere declara- 
tion coming under Sch. II. Article 17 
(iii). AIR 1943 Mad 427 (428) ** AIR 

1928 Mad 816 (816) (DB). 

[But .see AIR 1938 Mad 921 (922) *• 
ILR (1937) 2 Cal 501 (504) (DB) ** AIR 
1937 Pat 141 (142) (DB) ** AIR 1929 

Mad 668 (669) ** AIR 1947 Mad 130 
(131) (1911) 7 Nag LR 190 (191).] 

(5) Suit by minor for declaration of 
alienation bv father as sham — No 
prayer for setting aside transaction need 
be made. .AIR 1962 Mad 396= 1962 Mad 
WN 293. 

11. Hindu joint family. — (1) In the 

following cases suit for avoiding a de- 
cree passed against manager of a joint 
Hindu familv was treated as one for can- 
cellation of decree. .AIR 1944 Mad 19 
(19) = ILR (19441 Mad 430 ** AIR 1944 
All 208 (209) = ILR (1944) Ail 388 ** 
AIR 1947 Mad 16 (17) ♦* AIR 1943 Nag 
70 (73. 74. 76) = ILR (1943) Nag 440 ** 
AIR 1941 Lah 97 (105) = ILR (1941) 
Lah 4.51 (FH) ** AIR 1936 Lah 166 
(166) (DB) ** AIR 1934 Oudh 212 (212) 
= 8 Luck 668 ** AIR 1930 Oudh 104 
(104. 105) = .5 Luck 474 (DB) AIR 
1920 Pat 290 (290) = 5 Pat LJ 394 

(DB) ** AIR 1918 Pat 131 (131, 132) = 
4 Pat LJ 191 (DB). 

(2) In the f(jllowing cases suit for 

avoiding decree passed against manager 
of joint familv was treated as suit for 
mere declaration. (1935) 16 Lah 752 

(755) (DB) ** AIR 1935 All 667 (669) = 
57 All 943 (DB) ** AIR 1934 Oudh 212 
(213) (DB). 

(3) Mortgage decree against Hindu 
father — Suit bv son for declaration that 
<lecree wa.s not binding on him on ground 
of want of necessitv and also immorality 
and illegality of debt — Suit is one for 


declaration with injunction as a conse- 
quential relief as decree for declaration, 
pure and simple cannot stop execution 
of decree. AIR 1945 Lah 13 (14) (DB). 

(41 Suit by junior member of Hindu, 
joint family seeking to avoid alienation 

of joint family property by manager 

Suit is mere suit for declaration. AIR 
1935 All 817 (824, 829) = 58 All 146- 
(FB) ** AIR 1935 Mad 66 (67) = 58- 

Mad 385 ** AIR 1925 Mad 713 (713, 714). 
*♦ AIR 1967 Madh Pra 221 = 1967 
MPLJ 242 ** (1967) 69 Punj LR 445 
(DB). (Court-fee to be paid under Arti- 
cle 17 (iii) of Sch, II and not under 
Section 7 (iv) (c)). 

[But see AIR 1942 Lah 209 (210, 211) 
(DB) ** AIR 1941 Lah 97 (105) = ILR 
(1941) Lah 451 (FB) ** 1885 All WN 48 
(49) *• AIR 1925 Mad 1248 (1249) (DB) 
** AIR 1952 Mad 810 (Prs 1, 3).] 

(5) Suit by son for possession of 
family property sold in execution of 
mortgage decree against father on basis- 
of mortgage by father — Son bound by 
sale unless he proves illegality or immo- 
rality of debt — Suit comes under S. T 
(iv) (c). AIR 1952 Punj 335 (Pr 6) = 
ILR (1952) Punj 372 = ILR (1953) Punj 
683 (FB). 

[See also AIR 1949 Pat 363 (Pr 2).] 

(6) Suit for possession some pro- 
perties sold bv private sale and some in 
execution of mortgage decree — With 
regard to properties sold in execution of 
mortgage decree plaintiff must state 
amount at which relief sought is valued 

— With regard to other properties value 
shall be computed at twenty times the 
revenue payable for them. AIR 1945 Pat 
421 (424) = 24 Pat 334 (DB). 

(7) Suit for partition by junior mem- 
ber — Such member attacking aliena- 
tion by manager as not binding on him 

— .Alienee in possession — Plaintiff has 
to pay court-fee under Section 7 (v). 
AIR 1949 Mad 105 (106). 

(8) Suit for partition of joint family 
property — Allegation of certain aliena- 
tions being fraudulent — Deeds of alie- 
nations not acted upon — Proper Court- 
fee is that for a pure suit for partition 

— Section 7 (iv) (c) does not apply. AIR 

1962 Orissa 47 (48, 49) = ILR (I960) 

Cut 704. 

[See also AIR 1963 Orissa 120 (120, 

121) = (1963) 5 Orissa JD 45. (Partition 
suit — Alienations made by defendant set 
out as cause of action — Prima facie suit 
as framed appeared to be substantially for 
partition. Section 7 (iv) does not apply 

— Fixed court-fee under Article 17-A 
payable.).] 

[See however AIR 1962 Orissa 102" 
(103) = 27 Cut LT 242. (Suit framed 
a.s partition suit but essentially a suit to 
set aside alienations by defendant and 
for possession of plaintiff's share -7 Suit 
falls under Section 7 (iv) (c) and is not 
one for partition. AIR 1962 Orissa 47r 
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AIR 1960 Orissa 153 and AIR 1940 Mad 
113 (FB), Dissented from.)] 

(9) Gift deed by a member of joint 
family — Suit bv a widow on dealh of 
her husband, for partition of her one- 
fourth share in properties Avilhout any 
prayer for cancellation ol gift deed or 
for declaring it to be void — No ad 
valorem Court-fee is payable because 
even if the deed of gift is genuine and 
is not cancelled or declared void it wd. 
not affect the plaintiff's case. ILR (1968) 
47 Pat 509 (DB). 

12. Suit by Hindu reversioners. — 
ri) Alienation by Hindu — Suit by rever- 
sioners for declaration that alienation 
will not be binding on them will come 
under Sch- II, Article 17 (iii). AIR 1933 
Mad 108 (109) ♦* 1893 Pun Re No. 109, 
p 430 (433) *• 1877 Pun Re No. /O 

p! 181 (182) (DB). 

[See however AIR 1957 Madh Pra 134 
(135).] 

(2) Suit for declaration by reversioners 
impeaching several alienations — He ha.v 
to pav separate court-fee in respect of 
each alienation. AIR 1951 Pat 526 
(Pr 7) (DB). 


(3) A reversioner can sue for injunc- 
tion or for appointment of Receiver for 
estate during life-time of the widow if 
he can make out that she has been 
wasting or mismanaging the estate — 
Injunction or appointment of Receiver 
asked for along with declaration. 

(a) Where declaration and injunction 

or appointment of Receiver are 
sought as joint relief, suit will 
come under this clause. .\IR 1932 
All 114 (115, 116) = 54 All 232 ** 
MR 1946 All 392 (393) = ILR 

(1946) All 455 (DB) ** AIR 1924 
Nae 316 (317, 318) (DB) ** AIR 

1917 Mad 134 (134). 

(b) Injunction or appointment of recei- 
ver asked for as sole relief — 
Injunction will come under Sec- 
tion 7 (iv) (d) and appointment of 
receiver will come under Sch. II. 
Article 17 (vi). AIR 1949 Pat 346 
(Pr 1) = 27 Pat 11 (DB). (AIR 
1922 Pat 61, Overruled.) 

(4) Plaintiff sued for declaration that 
certain alienation would be void beyond 
widow's life-time and for appointment of 
Receiver to the estate — Held, that latter 
relief was not consequential relief within 
the meaning of this clause. AIR 1926 
Mad 678 (678, 679). 

(5) A suit in which merely ad interim 

injunction is prayed for or in which a 
Receiver is sought to be appointed dur- 
ing pendency of the suit is not one for an 
injunction or appointment of Receiver. 
AIR 1940 Pat 158 (158, 159) = 18 Pat 

1938 Mad 118 (119) = ILR 

(1938) Mad 326 (DB).3 


(6) Where a widow dies having alienat- 
ed her husband’s property and the alienee 
is in possession, the reversioner is en- 
titled to sue alienee straightway for pos- 
session. He is not bound to sue for 
setting aside alienation. (1907) 34 Cal 
329 (333, 334) = 34 Ind App 87 (PC), 

(7) Reversioner after widow s death 

sued praying that it may be held that 
an alienation by widow is not binding on 
him and that possession may be decreed 
in his favour — Suit will be one simply 
for possession — Prayer for declaration 
— Court can ignore the prayer and treat 
suit as simple suit for possession. AIR 
1922 Pat 615 (616. 617) = 2 Pat 125 

(SB) ** AIR 1920 All 158 (159). 

(8) Suit for possession of property 
alienated by Hindu widow with declara- 
tion that plaintiff was owner of property 
and that sale deed in respect thereof 
was illegal — Held, relief of possession 
being principal relief and not conse- 
quential relief suit was governed bv Sec- 
tion 7 (v) — Market value at date ot 
suit held should be considered. AIR 1946 
Bom 363 (365) (DB). 

(9) If plaintiff clearly wants as declara- 
tory decree to be passed in addition to 
decree for possession. Court will not be 
entitled to ignore the prayer for 
declaration. AIR 1936 Mad 346 (347). 

/lO) In the following cases relief as 

lo possession was treated as consequen- 
tial relief. AIR 1943 Sind 56 (58) 

ILR (1943) Kar 3.58 (DB) »• AIR 1921 
Pat 57 (59) = 6 Pal L Jour 101 (DB). 

(11) A suit for partition of the joint 

Hindu family property, so far as the 

properties sought lo be partitioned 
stand in the name of strangers to the 
coparcenary, must be regarded as a suit 
for declaration of title and consequential 
relief and consequently ad valorem 
court-fees are payable. AIR 1951 Pat 

6.33 (Pr 3) = 29 Pal 219 (DB). 

13. Malabar larwad. — (1) Suit bv mem- 
ber of Malabar tarwad for declaration 
that instrument executed by other mem- 
bers including karnavan is not binding 
on him — Suit is for mere declaration. 
(1907) 30 Mad 18 (20, 21) (DB) •» (1891) 
14 Mad 26 (28) (DB). 

(2) Some of the members of Malabar 

tarwad. being dissatisfied with a partition 
arrangement entered into during their 
minority, .sued to have partition deed set 
aside- Held, that suit was for cancella- 
tion of partition deed and was govern- 
ed bv Section 7 (IV-A) of Madras 
Amendment. AIR 1932 Mad 491 (492. 

493). 

(3) Suit by junior member of tarwad 
seeking to avoid decree passed against 
karnavan in his representative capacity 
a.s karnavan will be one for cancellation 
of decree but if allegation of plaintiff is 
that person against whom decree had 
been obtained was not karnavan he can 
sue for mere declaration. AIR 1944 Mad 
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19 (19) = ILR (1944) Mad 430 ** AIR 
1945 Mad 430 (431) = ILR (1945) Mad 
88G. 

[But see AIR 1931 Mad 375 (376).] 

14. Deed of adoption. — (1) Mere suit 
for declaration is enough for the purpose 
of avoiding a deed of adoption. AIR 
1938 Mad 824 (826). 

[See also AIR 1937 Rang 400 (400) *♦ 
AIR 1931 Rang 319 (320) = 9 Rang 401 
(DB).] 

15. Suit under Section 53, Transfer of 

Property Act. — (1) Creditor’s suit under 
Section 53, Transfer of Property Act is 
a purely declaratory suit for purposes of 
court-fee. AIR 1939 Mad 894 (895) = 

ILR (1940) Mad 73. 

16. Other illustrative cases. — (1) Suits 
for damages ^ — Plaintiff seeking account 
of his father’s estate from defendant, as 
executor appointed under his father's 
will and in default of obtaining such ac- 
counts claiming damages to the extent 
of a definite sum — He is liable to pay 
ad valorem court-fee on such amount. 
:i871) 16 Suth VVR 156 (157) (DB). 

(2) Suit for assessment of rent and 

for recovery of a specific sum of money 
as damages for use and occupation of 
land is to obtain a declaratory decree 
of order where consequential relief is 
prayed. AIR 1919 Pat 541 (542) = 4 

Piit L Jour 561. 

(3) Suits to set aside revenue sales — 
A suit to have a revenue sale set aside 
must be stamped as one for recovery of 
properly. (1882) 9 Cal L Rep 231 (232) 
(DB). 

(4) Suit to set aside revenue sale and 
for confirmation or restoration of pos- 
session of properly is a suit to obtain a 
declaratory order where consequential 
relief is prayed. AIR 1935 Pat 459 (459, 
460) (DB) *• AIR 1918 Pal 487 (487) = 
3 Pat L Jour 448 (DB). 

(5) Even if interest of plaintiff extends 

only to a portion of property sold, relief 
asked being that whole sale should be 
set aside, court-fee must be paid on 

value of entire property and not on 

value of plaintiff’s share. AIR 1918 Pat 
487 (487) == 3 Pat L Jour 448 (DB) ** 

AIR 1924 Cal 239 (239) = 50 Cal 892 

(DB) ♦♦ (1874) 12 Beng LR 370 (372) 

(FB). 

[But see AIR 1935 Pat 459 (459. 460) 

(DB).] 

(6) Suits to set aside patni sales. — 
A suit under Section 14 of the Bengal 
Patni Taluks Regulation (VIII of 1819) 
against the zamindar for reversal of the 
patni sale is not a suit for a mere decla- 
ratory decree within the meaning of 
Sch. II, Article 17 (iii). AIR 1924 Cal 
731 (732) = 51 Cal 216 (DB). 

(7) Suits under the Madras Estates 
Land Act. — Suit by a person, un- 
successful in getting himself registered as 
a landholder by the Collector imder Sec- 


tion 3 (5) of the Madras Estates Land 
Act (1 of 1908), with prayer that order 
of Collector be set aside and plaintiff be 
recognised as landholder, is essentially a 
suit for a declaratory decree falling 
under Sch. II, Article 17-A (i) as amend- 
ed by Madras Act V of 1922. AIR 1936 
Mad 383 (384) = 59 Mad 882. 

(8) Suits under the Bengal Tenancy 

Act — Suit by person under Sec- 
tion 104-H of the Bengal Tenancy Act, 
1885, for declaration that his status is 
that of an occupancy ryot and not of 
tenure-holder as recorded in Settlement 
Revenue Roll and for settlement of fair 
and equitable rent on that basis in res- 
pect of the holding is one imder Sec- 
tion 7 (iv) (c). (1912) 16 Cal L Jour 

383 (384. 385) (DB) ** (1913) 17 Cal L 
Jour 426 (427) (DB). 

[See AIR 1941 Pat 463 (465) (DB).] 

(9) Application under Section 105 

Several parties joined — Stamp of 12 
aniias is to be put for each tenancy — 
If issue is raised by applicant under Sec- 
tion 105-A, then in addition to above 
stamp, a stamp of the amount of ad 
valorem fee chargeable under Sch. I, 
Article 1 must be put subject to a maxi- 
mum of twenty rupees in respect of 
each tenancy. AIR 1932 Cal 674 (676) 

= 59 Cal 997 (DB) *♦ AIR 1924 Cal 345 
(345) = 50 Cal 903. 

(10) Suit imder Section 106 of the Act 
— CourLfee on such application is to 
be calculated under Sch. I, Article 1 — 
Where amount of such ad valorem fee 
is less than twenty rupees application 
is to be stamped according to valuation 
put on relief sought subject to maximum 
of 20 rupees in respect of each tenancy. 
AIR 1932 Cal 674 (676) « 69 Cal 997 
(DB). 

(11) Application under Section 105-A or 

Section 106 seeking for alteration of rent 
as recorded in Record of Rights — 
Plaintiff should value his relief against 
each tenancy at ten times the difference 
between rent claimed and rent recorded. 
AIR 1932 Cal 674 (676) » 59 Cal 997 

(DB). 

(12) Suit under proviso to Section lllA 

Plaintiff claiming that he is in posses- 
sion of occupancy right » He is entitled 
to ask for declaration of his occupancy 
right — In addition to such declaration, 
plaintiff also asking for declaration that 
entry in the records as to his status as 
tenure-holder is a nullity Case is one 
in which plaintiff asks for a declaratory 
decree with consequential relief. AIR 
1917 Cal 77 (77) = 44 Cal 352 (DB). 

[But see AIR 1919 Pal 13 (13) = 4 
Pat L Jour 302.] 

(13) The property under the usufruc- 
tuary mortgage had been sold in execu- 
tion of a decree for rent which under 
the terms of mortgage was to he paid 
by the mortgagees. On the sale of 
the property it had been got back by 
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settlement by the mortgagees again. In 
suit for redemption the mortgagor alleg- 
ed that the sale had been brought about 
as a result of fraud on the part of the 
mortgagees and also as a result of non- 
payment of rent by them. It was held 
that the suit as framed was one purely 
for redemption and the Court-fee paid 
on that footing on the bond amount was 
suiticient. No court-fce was required 
under Section 7 (iv) (c). AIR 1953 Pat 
306 (Pr 11). 

17. Mode of valuatlOD under para. (Iv) 
(General). — ( 1 ) Different views are held 
AS regards the question whether plaintiiT 
is entitled to value his suit arbitrarily 
and in any manner he chooses or whe- 
ther the Court is entitled to revise his 
valuation and require him to correct 
ft. 

(a) According to the following decisions 
the Court has no power under 
Order 7. Rule 11 (b) to interfere 

with plainlifT's valuation under 
this paragraph. AIR 1925 Bom 282 
(282) (DB) *• AIR 1955 Ilyd 23 
(Pr 6) = ILR (1954) Hvd 844 
(FB) •* AIR 1958 Bom 310 (311) 

= ILR (1958) Bom 1052 *• AIR 
J954 Raj 170 (Pr 9) = ILR (1953) 
3 Raj 782 (DB) •* AIR 19.’)3 Bom 
382 (Pr 14) = ILR (1953) Bom 
980 (DB) ** AIR 1952 Punj 200 
(Pr 4) = ILR (19.52) Punj 176 
(DB) •• AIR 1949 East Punj 372 
(Prs 3 to 5) *• AIR 1952 Mad 41 
(Pr 4) •* AIR 1951 Orissa 1.50 
* (Pr 8) = ILR (1950) Cut 497 •• 
AIR 1950 Mad 643 (Pr 31 *• AIR 
1951 Ajmer 102 (Pr 3) •* 
1951 Ker LT 758 (763) *• (1878) 

2 Bom 219 (226, 227) (DB) •* 

AIR 1946 Lah 94 (9f») (FB) ** 
AIR 1914 Lah 214 (219) 1913 

Pun Re No. Ill (FB) *• AIR 1941 
Mad 91 (94) = ILR (1941) Mad 
157 *• AIR 1942 Pesh 4 (5) (DB) 
•* AIR 1937 Nag 14 (15, 16) ♦* 
AIR 1927 Nag 375 (376) ** AIR 

1915 Mad 948 (9.50) = 38 Mad 922 
(FB), (24 Mad L Jour 2.33 (FB), 

Followed ) *♦ AIR 1938 Sind 189 
(190) = 32 Sind LR 124 ♦* AIR 
1924 Sind 105 (110) *= 17 Sind LR 
15 •* AIR 1930 Cal 686 (688) = 

68 Cal 281 •• AIR 1930 Cal 473 
(474) (DB). 

^b) The following cases hold that 
Court has power even in cases 
coming under this paragraph to 
consider if plaintiff has under- 
valued relief and to require him 
to correct the valuation if Court 
considers that the valuation is too 
low. AIR 1939 Nag 60 (56) = ILR 
(1938) Nag 568 (FB) •• AIR 1958 
Pat 201 (202) •• AIR 1957 Pat 560 
(661) •• AIR 1957 Nag 53 (65) = 

fVol. 6.] 3 A. M. 80 


ILR (1956) Nag 486 (DB) •* AIR 
1956 Nag 195 (199) = ILR (1956) 
Nag 614 (DB). (AIR 1949 Nag 4 
= ILR (1948) Nag 999, Overruled.) 
•• AIR 1956 Nag 175 (Pr 16) •• 
AIR 1954 Nag 48 (Pr 5) = ILR 
(1954) Nag 82 ♦* AIR 1956 Ajmer 
34 (Prs 3, 6) ** AIR 1952 Ajmer 
63 (1) (Pr 2) ** AIR 1955 Pat 469 
(Pr 3) (DB) *• 1954 BLJR 360 
(362) •* AIR 1954 Pal 406 (Pr 6) 
(DB) »* 1953 BLJR 100 (102) ** 
AIR 1951 Orissa 10 (Pr 2) = ILR 
(1950) Cut 410. (Practice of Patna 
High Court followed.) *• 1949 Bur 
LR (HC) 358 (373, 378) (FB). 

(AIR 1933 Rang 40, Approved. AIR 
1934 Rang 268 = 12 Rang 335, 
Distinguished.) *• AIR 1948 Nag 223 
(224) = ILR (1947) Nag 933 
1903 Pun Re No. 28. p. 88 (90) •• 
AIR 1933 Rang 40 (40) *• AIR 1924 
All 652 (656) = 46 All 553 (DB) ♦* 
AIR 1944 Pat 17 (24) = 22 Pat 
783 (FB) •* AIR 1945 Pat 421 
(425) = 24 Pat 334 (DB) •• AIR 
1943 Pat 218 (227) = 22 Pat 114 
(DB) AIR 1935 Lah 689 (689) 

** AIR 1941 Sind 154 (157) = 
ILR (1941) Kar 102 (DB) •• AIR 
1937 Sind 241 (241, 242) = 31 Sind 
LR 442 (FB) *» AIR 1938 Cal 302 
(304) ** AIR 1934 Cal 448 (451) 

= 61 Cal 796 (FB) •• AIR 1964 
Madh Pra 9 (11) = 1963 MPLJ 717 
(UB). 


(c) The following case has held that 
where plaintiff makes an absurd 
and outrageous valuation in order 
lo have his suit tried in a particu- 
lar Court, Court can interfere with 
plaintiff's valuation under S. 151 
of the Civil Procedure Code. AIR 
1928 Oudh 260 (261), 

(d) The following cases hold that 

whatever may be the case in regard 
to other kinds of suits coming 
under this paragraph Court is 
bound to accept plaintiff’s 
valuation, however arbitrary 

it may be, in suits for ac- 
counts. AIR 1944 All 84 (87) — 

ILR (1944) All 133 (DB) •• AIR 
1953 Sau 65 (Pr 2) •* AIR 1949 

East Punj 372 (Pr 4) •• AIR 1949 
Nag 4 (5) = ILR (1948) Nag 999 
*• 1942 Nag L Jour 197 (199) •• 
AIR 1941 Rang 322 (324) = 1941 

Rang LR 512 (FB) •• AIR 1936 
Bom 166 (166. 167) •• AIR 1936 

Mad 562 (563) ** AIR 1935 Bom 
212 (212, 213) (DB) •• AIR 1935 
Rang 13 (14) = 12 Rang 612 (DB) 
•* AIR 1932 Mad 656 (657) •• AIR 
1926 Lah 242 (242). 


(2) In respect of suits falling under 
Clause (iv), liberty has been given to 
the plaintiff to value his claim for the 
purposes of court-fees, the theoretical 
basis of this provision being that in cases 
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in which the plaintiff is given the 
option to value his claim it is really 
difficult to value the claim with anv 
precision or definiteness. AIR 1958 SC 
246 (251) = 1958 SCR 1021 ** 1967 
Raj L\V 401 = ILR (1966) 16 Raj 1019 
(DB). 

(3) In suits covered by Section 7 (iv) 
in which a plaintiff has the option to 
value the reliel sought the value of the 
relief is normally the value of the 
subject-matter of the suit. AIR 196.‘I 
Him Pra 9 (12). 

(4) It is not open to a plaintiff to sub- 
stitute an arbitrary valuation bv another 
arbitrary valuation simply with a view 
to be able to prefer a second appeal. 
AIR 1963 Him Pra 9 (12). 

(5) In Bengal now the Court is ex- 

pressly given power to revise and deter- 
mine the correct valuation if in its 
opinion the subject-matter of the suit 
has been wrongly valued. AIR 1940 Cal 
482 (484) = ILR (1940) 1 Cal 409 ** 

AIR 1940 Cal 4.'>1 (452) = ILR (19401 2 

Cal 166 ** AIR 19.54 Cal 26 (Pr 6) (DB) 
=>• AIR 1953 Cal 7.5.5 (Pr 5) = ILR 
(1954) 1 Cal 296 (DB) ** AIR 1953 Cal 
.34 (Pr 4) (DB) ** AIR 1950 Cal 85 
(Pr 11) = ILR (1950) 2 Cal 530. 

(6) Subject-matter of suit consisting of 

Government Securities of definite value 
— Plaintiff’s valuation, though erroneous, 
accepted on grr)und of want of proper 
standard of valuation — High Court can 
revise decision. .AIR 1963 Guj 207 =■ 

(1963) 4 Gu.j LR 836. 

(7) Where a suit was filed against 61 
sets of tenants in respect of 61 items of 
lands in their possession for the appoint- 
ment of a receiver in respect of the crops 
on those lands on the allegation that 
the tenants had entered Into a conspiracy 
to defeat the plaintiffs of their share of 
the produce on the lands and had resolv- 
ed to carry them away without giving 
the waram due to them. Held, that even 
if there were 61 sets of defendants only 
one suit would lie and the correct way 
of valuing the suit would be to calculate 
the court-fee by applying Section 7 (iv) 
(c) on the value of the warams claimed 
bv the plaintiffs. AIR 1958 Mad 413 
(414). 

18. Court-fee and .(iirisdlction. — (1) 
The proper construction of Section 8, 
Suits Valuation Act is that suit must 
first be valued for purposes of court-fees 
and then the valuation should be adopt- 
ed for purpose of jurisdiction also. AIR 
1939 Cal 155 (156) = ILR (1938) 2 Cal 
411 (DB) ** AIR 1918 PC 135 (136) = 

43 Bom 376 = 46 Ind App 15 ** AIR 
1949 Lah 116 (120) = Pak LR (1949) 
Lah 123 (FB) ♦* (1954) 7 Sau LR ,56 

(.58) ** .AIR 1950 Pal 316 (Pr 2) = 29 

Pat 226 (DB) ** AIR 1948 Bom 8 (11, 

12) (DB) ♦* AIR 1937 Bom 167 (169) = 


ILR (1937) Bom 623 ** AIR 1934 Ran? 
268 (269) = 12 Rang 335 »* AIR 192& 
All 602 (604) = 47 All 501 ** AIR 1924 
Nag 316 (318) (DB). 

(2) It is only the valuation given by 
the plaintiff that has to be considered 
for purpose of deciding the question of 
valuation of the suit for purposes of 
Court-fees and jurisdiction. AIR 1965 
Punj 468 (469) = 1965 Cur LJ 195. 

(3) It is the option of the plaintiff 

to value his claim and it is the amount 
at which he has valued the relief sought 
for court-fees that determines the value 
for jurisdiction of the suit and not vice 
versa. AIR 1968 J & K 110 « 196» 
Hash LJ 121. (AIR 1958 SC 245, Rel. 
On.) ** AIR 1964 Punj 381 (382) = ILK 
(1964) 1 Punj 403 •• 1962 Ker LJ 1270 
** AIR 1959 Bom 517 (518, 519) = 60 

Bom LR 587 (DB). 

(4) Rules made under Section 9, Suits. 
Valuation Act for purposes of jurisdic- 
tion — Plaintiff is not bound to adopt 
the same valuation for purposes of court- 
fee. AIR 1946 Lah 94 (96) (FB). 

(.5) Valuation for purposes of jurisdic- 
tion — Substance of plaint has to be- 
scon. AIR 1965 J and K 82 (82, 83) = 
1964 Ka.sh LJ 349. 

(6) Plaintiff, on the view that this, 
paragraph does not apply valuing suit 
tor purposes of jurisdiction — Court can- 
not -on coming to the conclusion that the- 
suit comes under this paragraph, require 
him to pav court-fee on value given for 
Durposos of jurisdiction- AIR 1934 Rang 
268 (269) = 12 Rang 3.35 ** (19.54) 7 
Sau LR 56 (58) •• AIR 1927 Lah 890 
(891) = 9 Lah 366 (DBL 

(7) In the following cases valuation: 

given bv plaintiff for purnose.s of luris- 
dirlion was adapted for purposes of 
court-fees also. (’36-43) Tax Dec (Nag) 
31 (.33) (DB1 ** AIR 1958 Bom .307 (.309) 
= ILR (19.58) Bom 198 ♦* AIR 1930- 
Lah 990 (990) (DB) ** (1936) 38 Pun 

LR 688 (689) (DB) ** AIR 1934 Rang 
152 (1.53) (DB) •* AIR 1926 All 423 
(423) = 48 All 412 (DB) ** AIR 1922^ 
All 358 (360) = 44 All 629 ** AIR 1921 
Oudh 217 (218) = 24 Oudh Cas 361 ** 
AIR 1916 Cal 649 (649) (DB) *• (1913) 
40 Cal 245 (249) (DB). 

(8) Value given for purposes of juris- 
diction mav often furnish a criterion lor 
seeing proper value for court-fees. AIK 
1914 All 72 (72) = 36 All 500 (DB). 

tSee AIR 1938 Lah 647 (649) = ILK 
(1939) Lah 172.] 

(9) Plaintiff may be precluded, on 
principles of estoppel, from contending 
that different valuation should be ap- 
plied for purposes of court-fee from 
what he has given as value for purposes 
of jurisdiction. AIR 1941 Lah 97 (10^- 
109) = ILR (1941) Lah 451 (FB) •* AIR 
1951 Mad 646 (Prs 2, 4) *♦ AIR 19,30 Cal 
686 (687) = 58 Cal 281 AIR 1925 Ale 
602 (604) = 47 All 501. 
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[Sec AIR 1932 All 114 (116) ^ 54 All 
232.] 

(10) PlnintifT not giving any value lor 
court-fee but only for iiirisdiciton — 
Latter may be taken as value tor court- 
fee also. AIR 1920 Mad 591 (592). 

(11) Suit for accounts under Clause (f) 
— Value of subject-matter of onsinal 
suit is value given in plaint, unless it is 
enhanced by adjudication that a higher 
sum is due in which case it is this latter 
sum on which court-fee is computed. AIR 
1934 Lah 488 (491, 492) = 15 Lah 151 
(FB). 

[See also AIR 1944 Nag 7 (10) = ILR 
(1944) Nag 63 (DBl.] 

(12) Suit for declaration, injunction, 

partition and also for possession as re- 
gards immtJvable joint family property — 
Later prayer dropped — Suit fall.s under 
Section 7 (iv) (bl and (c)— Hence value 
for jurisdictional purposes is same as for 
courl-fce.s. AIR 1963 Gui 291 (293-295) 

= (1963) 4 Gui LR 1022. 

(13) Suit for declaration of title and 
possession of plaintiff’s share m joint 
family property — Court-fee paid under 
Section 7 (iv) (c) valuing suit at Rs. 2000 
for purpose of jurisdiction — PlaintitTs 
cannot, for purpose of appeal to High 
Court add a .sum of R.s. 8100 as value of 
entire property in re.spccl of which parti- 
tion is sought. AIR 1961 Pat 307 (3081 
1961 BUR 434. 

19. Valuation of suits coming under 
clause (c). — (1) Relief under this clause 
is to be valued as a single and conioint 
relief. It is not proper to .split up reliels 
into a declaration and a conscouential 
relief and value each of them soparalclv. 
add up the values and regard the aggre- 
gate as the value of the relief. AIR 1944 
All 113 (114) = ILR (1944) M\ 214 
AIR 19.53 Cal 7.55 (Pr 6) = ILR (1954) 

1 Cal 296 (DB) *» AIR 19.53 Cal 583 (Pr 
4) *• AIR 19.50 Cal 85 (Pr 10) = ILK 
(1950) 2 Cal .530 •* AIR 1941 Cal .509 
(512) (DB) ** 1935 AM LJ 1319 (1.320» 

(DB) •* AIR 1930 Cal 686 (687) = .58 

Cal 281 ** AIR 1915 Mad 386 (387) (DB). 

[But see AIR 1925 All 602 (604) = 47 
All 501 ** AIR 1922 Lah 2.36 (237) •• 

AIR 1914 All 72 (73)= 36 All ,500 (DB).] 

(2) In the following cases the conse- 
quential relief alone was valued anJ 
value of consequential relief was taken 
as the value of the whole relief. AIR 
1940 Cal 560 (.561) = ILR (1940) 2 Cal 
33 AIR 1928 Cal 55 (56) (DB) •• AIR 
1924 Pat 682 (585) = 3 Pat 640 •* AIR 
1915 Mad 386 (387) (DB). 

(3) In the following cases it was held 
that the declaration should be charged 
with a court-fee of Rs. 10 under Sch. II. 
Article 17 (iii) and the consequential re- 
lief should be valued separately and 
charged with an ad valorem fee. AIR 
1934 Rang 268 (270) = 12 Rang 335. 


(4) PlaintifT is at liberty to give his 
valuation and the valuation to be ac- 
cepted for purposes of Court-fee. AIR 
1964 Manipur 9 (11. 12). [AIR 1058 SC 
245. Foil.) •• air 1968 Tripura 11. 

(5) Suit for declaration with ron.se- 
qucntial relief — Court-fee payable i.s 
on value of amount at which relief 
sought i.s valued In plaint and not vaiiie 
of subject-matter. (1966) 70 Cal \VN 
1157. 

(6) The plajntilT has an unfettered op- 

tion lo value his suit under Action “ 
(iv) (c) for purpose of Court-fees and it 
is not open to Courts to distui^ sucli 
valuation e.xccpl in cases where the .same- 
may be found to be contrary to the rulc.s 
made by the High Court under S. 9 of 

the Suits Valuation Act. 1967 Raj LW’" 

401 = ILR (1966) 16 Raj 1019 (DB). 

(7) Though in a suit falling under 

clause (iv) (c) Court-fee has to be paid 
on the amount at which the relic! sought 
is valued in the plaint, the plainlilf’s- 

valuation must not be nrbitrarv or 'apn- 
cious. The pininlifT must endeavour tO' 
fix a fair value, bearing a relation to tlie 
right litigated and if the plnintifi’s valua- 
tion is arbitrary and unreasonable and 
the disparity is so great as to show that 
the plaintiir had not endeavoured lo fi.x 
a fair value at all, the Court can correcl 
the valuation. AIR 1965 Madh Pra 4 (5) 
= 1964 MPLJ ,362. 

(8) Ad valorem value as mentioned in. 
Section 7 (ivl (c) docs not moan market 
value, but only a reasonable value lo be 
pul bv the plaintifT for one thing where 
there is a reasonable criterion for the 
Court to follow in understanding the 
valuation put by the plaintifT who is 
priviledged to put his own valuation. Ih.it 
reasonable criterion should be adopted 
as the standard for determining wbethiT 
the plaintifT's valuation should be ac- 
cented or it should not be accepted or 
modified. 1968 Pat LJR .578 = ILR 47 
Pal 664. 

20. Suit to sct aside deed or decree — 
Mode of valuation. — ( 1 ) Suit for setting 
aside decree — .Amount of decree would 
be value of the relief if court-foe is to be 
comnuted according to value of the relief. 
AIR 1922 Sind 20 (21) = 16 Sind LR 109 
*• (1908) 8 Cal LJ 485 (488) (DB). 

iSee 1940 Nag LJ 96 (97).J 

(2) If decree sought to be avoided is 

mortgage-decree, amount of decree or 
value of nlaintifT’s interest in the pro- 
pertv, whichever is less would be value 
of the relief. AIR 1929 Pat 615 (617) 

(DB) •* AIR 1915 Cal 705 (706) = 42 

Cal .370 (DB) *♦ (1908) 35 Cal 202 (207) 
= 35 Ind App 22 (PC). (31 Cal 511. 

Overruled — Suit under Order 21. R. 63. 
Civil P. C.). 

(3) Suit for setting aside decree 
brought after some property has been 
sold In execution of decree — H^ld, value 
of properly will determine value of reUef 
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for purposes of court-fee. AIR 1941 Pat 
63-2 (535) (DB) ** AIR 1939 Pat 254 
(254). 

I But see AIR 1922 Cal 242 (2431 

(DB).3 

(4) Suit to declare void and cancel 
instrument of relinquishment of manage- 
ment of Gurdwara brought by a third 
person — The value of the properly of 
the Gurdwara does not determine the 
court-foe or jurisdiction. AIR 1941 Laii 
235 (267) (DB). 

(5) Suit to set aside pronote — Held, 
no objective valuation is possible. AIK 
1937 Cal 748 (749) = ILR (1938) 1 Cal 
19l>. 

(6) Suit for cancellation of mortgage 
decree — Cancellation of the decree 
leaving defendant with the right and op- 
portunity to obtain another similar de- 
cree on same mortgage in another pro- 
perly framed suit — Held, valuation of 
claim is value of decree minus value of 
chance of defendant obtaining another 
decree — Latter being incapable of 
valuation value of claim was not capa- 
ble of ascertainment. AIR 1925 Nag 66 
( 66 ). 

(7) Suit brought bv members of Mala* 

bar tarwad to set aside an instrument 
alfccting the whole of the tarwad pro- 
perly — The plaint cannot be valued 
according to tlie value of whole of the 
tarward properly but must be valued 
only according to value of plaintiff’s 
share. (1891) 14 Mad 109 (169. 170) 

(UBl. 

18) Where the value of the property in 
respect of which the plaintiff wants to 
gel rid of the decretal liability is less 
than the latter, payment of court-fee on 
market value of such properlv cannot be 
considered improper. .AIR 1957 Nag 53 
(56) = ILR (1956) Nag 486 (DB). 

(9) Suit to set aside decree and for 
injunction against execution — Value of 
properlv covered bv decree cannot neces- 
sarily be the value of the suit — Proper 
amount of court-fee should be the 
amount payable on valuation of the re- 
lief sought bv the plaintiff. (1957) 61 Cal 
WN 518 (521) (DB). 

(10) Suit for adjudging a partition 
deed null and void and for its cancella- 
tion — Suit falls within Section 7 (iv) 
(c) — Value of property covered bv 
partition deed need not be considered — 
Plaintiff can value his suit arbitrarily, 
AIR 1951 Aimer 100 (Pr 4). 

21. Court-fee on appeal — Applicability 
of the provisions of Sections 7 and Sche- 
dule II, Article 17. — (1) Section 7 (iv) 
(c) has been applied to appeal arising 
from mortgage suit. AIR 1931 All 251 
(252) ** AIR 1928 Nag 316 (318, 319) = 
24 Nag LR 142 ** AIR 1921 Oudh 237 
(237) = 24 Oudh Cas 295 ** AIR 1918 
All 79 (81) ** AIR 1918 Oudh 348 (348) 


** 1894 Bom PJ 153 (154) •• (1887) 10 
Mad 187 (188) (DB). 

(2) In some cases, the plaint may 
fall under one para of Section 7 and the 
appeal may fall under a different para 
of the same section. In others, the plaint 
mav fall under some para of Section 7 
and the appeal may not fall under S- 7 
at all. AIR 1922 All 358 (360) = 44 All 
629 ** AIR 1924 Pat 582 (585) = 3 Pat 
640. 

(3) If the suit comes within Section 7 
(iv). then the appeal will necessarily be 
governed by that provision. ILR 44 Pat 
1009. 

(4) Suit for declaration and appoint- 
ment of receiver — Second relief aban- 
doned in appeal — Subject-matter in ap- 
peal being purely declaratory, appeal is 
governed bv Article 17 of Sch II. AIR 
1953 SC 28 (Pr 7) = 1963 SCR 197. 

(5) Subject-matter in dispute in appeal 
not different from subject-matter in dis- 
pute in suit — Appeal will be governed 
bv same provision as the suit. AIR 1955 
Punj 223 (Prs 10, 12. 13) = ILR (1955) 
Puni 896 (DB). 

(6) Plaintiff’s suit dismissed in its en- 

tirety — Appeal from decree — Appeal 
will be governed by same provisions as 
suit for purposes of court-fees- AIR 1932 
All 114 (117) = 54 All 232 •• AIR 1926 
Pat 249 (251) = 5 Pat 211 AIR 1921 
Sind 149 (150, 151) = 16 Sind LR 273 
(DB) ** AIR 1918 Cal 193 (194) (DB) 

•* (1886) 10 Bom 60 (61). 

(7) Suit entirely decreed — Defendant's 
appeal — Appeal will bo subject to same 
provisions as to court-fees as the suit. 
(1941) 16 Luck 526 (527) (DB) •• AIR 
1933 Rang 410 (410) (DB) •* AIR 1929 
Sind 161 (161) (DB) •* (1900) 23 Mad 
490 (491, 492) (DB) ** (1884) 10 Cal 380 
(382). 

(8) Different views are held as regards 
the question whether the applicability of 
clauses of Sch. 11. Article 17 to appeals 
is to be determined with reference to the 
subject-matter in dispute in the appeal 
or in the original suit. 

(a) According to the following deci- 

sions the criterion is the subject- 
matter of the suit in the trial 
Court. AIR 1941 Lah 123 (127) = 

ILR (1941) Lah 234 (FB) ** AIR 

1952 Nag 350 (Pr 14) = ILR 

(1952) Nag 457 (FB) *• AIR 1950 
Mad 353 (Pr 6) = ILR (1950) 
Mad 852 AIR 1957 Andh Pra 
766 (769, 770) ** AIR 1928 Cal 878 
(879) = 56 Cal 188 ** (1936-1943) 
Tax Dec (Nag) 47 (48) •* AIR 

1933 All 45 (46) = 54 All 553 *• 
AIR 1932 All 221 (222) = 54 All 
347 •* AIR 1922 Cal 203 (205) 

(DB). 

(b) It has been held in the following 
decisions that the criterion for ap- 
plying the provisions of tWs arti- 
cle to an appeal is only the natim 



frhe] Court-fees Act, 1870 


[S 7 (iv) (c) N 221 1269 


Section 7, Para. (Iv). Clause (c) — 

Note 21 (contd.) 

of the subject-matter of the ap> 
peal. AIR 1938 Nag 409 (411) = 

ILR (1938) Nag 423 (FB) *• AIR 
1963 SC 28 fPr 7)= 1953 SCR 197 
•• AIR 1951 Orissa 150 (Pr 9) « 
ILR (1950) Cut 497 •* AIR 1937 
Nag 95 (96) •* AIR 1937 Pesh 89 
(89, 90) (DB) •* AIR 1937 Pesh 31 
(32) (DB) •* AIR 1936 Lah 668 
(668) ** AIR 1934 Pat 473 (473) 

•• AIR 1924 Pat 582 (585) = 3 

Pat 640 •• AIR 1937 Mad 840 
(842) = ILR (1938) Mad 253 •• 
AIR 1941 Oudh 622 (623) = 17 

Luck 246 ** AIR 1945 Oudh 30 
(31) = 20 Luck 101 (DB) AIR 
1936 All 221 (221) (DB) •• AIR 

1935 Lah 14 (15) (DB). 

(9) Suit under anv of the clauses of 

Article 17 — Subject-matter of appeal 

arising from it being the same as that 
in the suit — Same clause will aoply to 
the appeal also. AIR 1939 Oudh 90 (91* 
= 14 Luck 346 (DB) »* AIR 19,39 Oudh 
64 (64) (DB) •* AIR 1937 Mad 786 (787* 
= ILR (1937) Mad 980 (DB) AIR 
1933 Mad 108 (109. 110) •• AIR 1933 

Pat 224 (232) = 12 Pat 264 (DB) 
AIR 1932 Cal 47 (47. 48, 49) = 58 Cal 
710 •* AIR 1930 Lah 839 (840) (DB) *• 
AIR 1930 Rang 164 ( 166 ) (DB) •* AIR 
1924 Cal 183 (184) ** AIR 1921 Pat 305 
<306). 

(10) If a suit does not fall under any 

clause of this Article and there is nu 
difference in subiect-matter of the ap- 
peal which arises from the suit, appeal 
also will not come under this arlicl** 
AIR 19.38 All 97 (98) = ILR (1938) AU 
230 (FB) •* AIR 19.36 Oudh 151 (151) 

= 11 Luck 396 (DB) •* AIR 1922 Bom 
172 (173) = 46 Bom 840 (DB) ** AIR 
1914 Lah 507 (507) = 1915 Pun Re 

7 (DB) ** (1909) 1 Ind Cas 670 (673) 

(DB) (Cal). 

(11) Where the subiect-matter of ao- 

peal is such that there is no specific 
provision applicable to it, if the subject- 
matter is capable of valuation, Sch. 1, 
Article 1 will apolv to the appeal. AIR 
1937 Oudh 501 (502) (DB) •* AIR 19.5 j» 
Kutch 12 (Pr 7) *• AIR 1936 All 216 
(217) *• AIR 1936 Pesh 232 (232) (DB) 
• • AIR 1934 Lah 9.58 (959) = 15 Lah 

893 (DB) *• AIR 1934 Mad 230 (2.31) - 

57 Mad 632 (DB) •* AIR 1931 Mad 7lo 
(711) •• AIR 1930 Lah 825 (826. 827) •• 
AIR 1919 Pat 425 (425) •• (1910) 37 Cal 
914 (917) (DB). 

(See also AIR 1935 Nag 83 (86, 88) 

(FB) ** AIR 1936 All 221 (221) (DB)J 

(12) If the subject-matter in appeal is 

not capable of valuation the appeal will 
come under Schedule II, Article 17 (vi). 
AIR 1940 Oudh 183 (184) = 15 Luck 

321 (DB) •• AIR 1935 Bom 111 (112) « 

69 Bom 439 *• AIR 1934 Cal 377 (379) 

61 Cal 320 •• AIR 1933 Lah 678 (6801 


(DB) •• AIR 1928 Nag 333 (334, 335) 

25 Nag LR 175 •• AIR 1927 Lah 189 

(189) AIR 1927 Nag 100 (101, 102) *• 
(1885) 8 Mad 22 (24) (DB) AIR 1924 
Cal 600 (605) (DB). 

(13) It is always open to the appellant 
in an appeal to give up a portion of his 
claim and to restrict it. It is furthe** 
open to him unless the relief is of such 
a nature that it cannot be split up, lu 
relinquish a part of the claim and to 
bring it within the amount of court-fea 
already paid. AIR 1963 SC 28 (Pr 8) = 
1953 SCR 197. 

(14) Appeal to High Court against 
award given under Land Acauisition Act 
by Additional District Judge who accept- 
ed as correct the amount awarded by 
Collector and rejected the claim of the 
claimant — H*Id that Schedule 2 Arti- 
cle 17 (iii) or (iv) did not apply as the 
proceeding in which the award was 
obtained could not be described as a suit. 
AIR 1951 Pat 608 (Pr 3). 

(15) Preliminary decree for redemption 

— Mortgage debt deposited in court 

bevond time — Final decree for fore- 
closure — Appeal against — Amount of 
debt not in dispute but only a subsidiary 
matter — No ad valorem court-fee pay- 
able — Fixed court-fee is sufficient. AIR 
1962 Madh Pra 237 (238, 239) =» 1901 

Jab LJ 1267. 

22. State Amendmenta 
(A) Section 7 (iv) (a) (U. P.) 

(1) Suit to obtain declaratory decree 

— Consequential relief sought in respect 
of immovable property — Relief incapa- 
ble of valuation m monev — Ad valorem 
court-fee is payable as if relief was one 
for possession of immovable properly. 
AIR 1940 Oudh 249 (2.50) = 15 Luck 415 
(DB) *• AIR 1948 Oudh 297 (298) = 23 
Luck 139. 

(2) Suit for declaration of right with 
permanent iniunclion — Section 7 (iv) 
(a) (U. P.) applies. AIR 1958 AU 41 (41) 
(DB) •• AIR 1961 All 483. 

(3) The words "relief sought" in para 

(iv) of the amendment mean the whole 
relief which is praved for in the suit. 
AIR 1944 AH 113 (114) = ILR (1944) 

All 214. 

(4) A suit with a prayer (i) that an 
order of the T- R. O, requiring the plain- 
tiff tenant to vacate the premises be de- 
clared ultra vires, null and void and (ii) 
that the defendant landlord be restrained 
by perpetual injunction interfering with 
the possession of the plaintiff so long as 
the tenancy is not legally determined, 
falls under Section 7 (iv) (a). The con- 
sequential relief of injunction cannot be 
valued according to Section 7 (iv-B) as 
that clause applies to suits for injunc- 
tions only. It has to be valued in the 
manner provided by Section 7 (iv) (a). 
Applying the principle of Section 7 (v-B) 
(U. P.) the court-fee in such a suit for 
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ii <-()nsequcnfial relief of injunction 
.shf)ul(l be on one year's rent. AIR 1949 

Al! oGO (Pr 4) = ILR (1949) All 882 

(DR>. 

(5) The proviso to Section 7 (iv) (a) 
will apply only where the relief afTects 
iinnioviible properly directly. AIR 1949 
All 207 (208) == ILR (1949) All 410 

(DBi. 

(Gi Where the plaintiff asks for can- 
cellation of a compromise and conse- 
tiuenlial relief of possession and recovery 
of money the reliefs must be separately 
vahiofl aecordinc to the provisions ap- 
Olicai.le to them. AIR 1949 All 170 (171) 
= il.R (1949) All 852 (DB). 

Soellon 7 (!v) (b) (U. P.) 

There is nothing in law to prevent 
Ihf olaintifT from valuing a relief for ac- 
rouoling al any figure chosen by him but 
he cannot get a decree for any amount 
in excess of that amount until he pays 
the proper court-fee. .AIR 1944 .All 84 
(87^ = ILR (1944) All 133 (DB). 

fSee also AIR 1949 Al! 161 (162) « 

ILR (1949) All 434 (DB).3 

•^1 In an appeal against a decree in 
suil for accounts falling under S. 7 (ivi 
th) the appellant's valuation of the relief 
cannot be inte.rfered with unless there is 
material on the record on which the 
Court can arrive at a different valua- 
lion. 1950 All LJ 285 (286). 

^9) Suit for dissolution of partnership 
and accounts — Liabilities alleged to 
exceed assets — Relief can be valued 
onlv at discretion of plainlifT. AIR 1949 
All 359 (360) = ILR (1948) All 25. 

(10) ‘Suit’ in second proviso does not 
include appeal. AIR 1949 All 382 (384, 

388) = ILR (1949) All 929 (FB). 

(B) Puii.lab Amendment. 

,11) The word property in the proviso 
added bv the Punjab Court-fees Amend- 
mcni .Act 31 of 1953 to Section 7 (iv) 
(r) is used in the sense of a right in the 
property involved in the case. AIR 1956 
Pnni 251 (251, 252). 

(12) For applying the proviso it ha.s 
firsl to be decided whether a suit falls 
under sub-clause (c) of Section 7 (ivJ. 
If it falls under sub-clause (d) of S- 7 
(iv) then the question of applying the 
proviso cannot possibly arise. AIR 1965 
Puni 468 (469) “ 1965 Cur LJ 195. 

(13) The proviso to Section 7 (iv) (c) 
applies onlv to suits relating to property 
of which method of calculation of value 
is given in clause (v) and not to other 
.suit«. AIR 1964 Puni 381 (382) = ILB 
(1964) I Puni 403. 

(14) Suit for declaration that certain 
mortgage on agricultural land is without 
consideration — Value for purpose of 
Court-fee is thirty limes the land reve- 
nue — Order demanding fee on value of 


mortgage money is illegal. ILR (1967) 1 
Puni 512 = 68 Punj LR 689. 

(15) Suil for declaration that previous 
partition decree was void with conse- 
quential relief for setting it aside and 
for fresh partition — Second proviso ap- 
plies to such a case as right, title and 
interest of various co-owners in property 
in dispute would be affected if conse- 
quential relief is granted — Ad valorem 
Court-fee payable on market value of 
plaintiff’s share. AIR 1965 Punj 1 (6, 7, 
11, 12) == 67 Pun LR 339 (FB). (R. S. 
A. No. 56 of 1955 dated 24th March 
1960 (Punj), Overruled.) 

Section 7, Para (iv). Clause (d) — Note 1 

(1) The kind of suit contemplated by 
this clause is that in which a perpetual 
injunction is claimed. Suit will not come 
under this clause merely because an ap- 
plication is made therein under O. 39 of 
the Civil Procedure Code for the grant 
of a temporary injunction. But where 
the suit itself is for an injunction this 
clause will apply whether the injunc- 
tion sought is preventive or mandatory. 
(1882) 4 Ail 320 (329. 330) (FB) ** AIR 
1940 Cal 552 (553) (DB). 

(2) Relief of injunction asked as sub- 
stantive relief in addition to relief of 
declaration. |1897) 19 All 60 (63) (DB). 

(3) Suit on behalf of certain idols 
for declaration that defendant had no 
power to manage property of the minors 
and for perpetual injunction restraining 
defendant from interfering with manage- 
ment of the properties — Held, that suit 
was one for declaratory decree with 
prayer for consequential relief. AIR 1925 
All 602 (604) = 47 All 501. 

CSee also (1896) 10 Bom 60 (61).] 

(4) Suit framed as one for injunction 
restraining defendant from interfering 
with plaintiff's possession as sale-deed 
executed by plaintiff in favour of defen- 
dant was void — Held, that object of 
suit was avoidance of sale-deed and that 
suit should be valued as one for decla- 
ration and not as one in which there 
was only prayer for injunction. AIR 
1939 Mad 435 (435). 

(5) Plaintiff prayed for permanent in- 
junction restraining certain persons 
from quarrying and removing stones 
without paying necessary fees to plain- 
tiff — Held, suit came under this clause. 
AIR 1936 Mad 200 (201). 

(6) Plaintiff claimed that he was 
entitled to customary supply of water to 
his irrigation tank from overflow of 
water from defendant's tanks and sued 
for an injunction restraining defendairt 
from carrying out certain projected 
works which would endanger customai^ 
flow of water to plaintiff’s tank — Held, 
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Section 7. Para. (Iv), Clause (d) — 

Note 1 (contd.) 

suit was only for injunction coming 
Tjnder this clause and not one for dec- 
laratory decree with consequential re- 
lief. AIR 1941 Mad 91 (93, 94) = ILR 
(1941) Mad 157. 

(7) Suit for permanent injunction 
restraining defendant from erecting per- 
manent structures on suit land and for 
mandatory injunction for removal of 
construction already made alleging that 
defendant's interest in land was not 
sulTicient to entitle him to erect such 
structures comes under this clause. 
(1882) 4 All 320 (329, 330) (FB) AIR 
1940 Cal 552 (553) (DB). 


(8) Suit for possession of money bonds 
iind for an injunction restraining defen- 
dants from drawing money from the 
t)ank — Prayer for recovery of bonds 
will fall under clause (a) and prayer 
for injunction will fall under this 
■clause. 1894 Bom PJ 145 (DB). 

(91 Plaintiff sued for declaration that 
he was the sole shebait, that a certain 
consent decree was not operative 
that defendants who were constituted 
joint shebaits were not validly appoint- 
ed and for an injunction restraining 
defendants from interfering with 
management of the endowed property. 
Held, that as plaintiff alleged hirnself to 
be already in possession, relief of injunc- 
tion was to be valued for purposes ot 
ccurt-fee under this clause at the 
amount mentioned by plaintiiT and value 
of the endowed property was not mate- 
rial for this purpose. AIR 1914 Cal 8<9 
(880, 881) (DB). 

(10) Suit for permanent injunction 
restraining defendant from cutting tim- 
ber and undergrowth from a l^ngle 
belonging to plaintiiT falls under this 
claSsl. AIR 1919 Cal 975 (975) (DB). 

(11) Suit for injunction restraining 
Municipality from demolishing a thera 
alleged to be not constructed in accord- 
ance with Municipal sanction falls under 
Ihis clause. AIR 1929 Lah 566 (568j (DB). 

(12) Suit to restrain defendant from 
opening certain windows in his wall 
and from preventing or obstructing 
piaintilT from building a second storey 
to his own house falls under this 
■clause. (1901) 24 Mad 34 (36) (DB). 

(13) Suit for injunction restraining de- 
fendants from felling certain trees and 
ahrubs in certain lands — Trees are im* 
movable property within Section 3 (14). 
Madras General Clauses Act. and hence 
according to High Court notification in 
R. O. C. No. 911/40-B. 1. D/- 7-8-1943 
plaintiff must pay court-fee on the plaint 
and on the memorandum of appeal on 
half the market value of trees calculat- 
ed in manner provided in Section 7iv». 
AIR 1948 Mad 44 (44). 


(14) Suit for injunction to remove ob- 
struction to plaintiff's window from 
which he derived light and air — Suit 
valued as one for declaration — Held, 
claim should be valued by ascertaining 
the difference between the value of the 
room before the window was blocked 
up and the value after it was blocked up 
— Value of the property to be removed 
need not be considered. 1887 Pun Re 
No. 52. page 109 (109) (DB). 

(15) Suit for declaration that the de- 
fendant who was constructing a house 
next to that of the plaintiff was bound 
to construct it in accordance with the 
conditions laid down by the Municipality 
when it formed the sites and for an in- 
junction restraining the defendant from 
constructing the house contrary to these 
conditions and for the removal of such 
portion of the building as had been 
built contrary to the conditions — Held, 
that the main relief sought was injunc- 
tion and the suit must be regarded as 
governed by this clause. AIR 1955 Mys 
65 (Prs. 2. 3) = ILR (1955) Mys 43 
(FB). (Per Medappa C. J. and Mallappa 
J.; Vasudevamurthy J., Contra. AIR 
1952 Mys 80 = ILR (1952) Mys 344, 
Overruled.) 


(16) Suit filed for declaration that the 

plaintiff was entitled to certain proper- 
ties and for possession, with also a pra- 
yer that the defendant should be direct- 
ed to remove the structures on a vacant 
site — Held, that the prayer for injunc- 
tion was only an ancillary one. Hence 
for purposes of court-fee the relief of 
declaration and possession was to be 
valued under Section 7 (iv) (c) and not 
under S. 7 (iv) (d). 1957-2 Andh WR 

203 (204). 

(17) Suit for permanent injunction 
restraining defendant from interfering 
with plaintiff's enjoyment of suit land 
by grazing his cattle thereon — Only 
dispute is whether the plaintiff or the 
defendant is entitled to right of grazing 
-- Neither Section 7 (iv) (c) nor Mad- 
ras proviso to Section 7 (iv) (c) applies. 
AIR 1958 Andh Pra 106 (107). 


(18) Notification of 1-11-1943 under the 
Suits Valuation Act — Applicability — 
Conditions for. stated. Where in a suit 
for injunction relating to immovable 
property the only allegation is that 
defendant is threatening the plaintiff s 
possession, the notification will not be 
attracted and the plaintiff can value the 
suit under Section 7 (iv) (d). AIR 1^6 
Mad 52 (Pr. 6) = ILR (1956) Mad 1206. 


(19) Suit for declaration that award of 
Deputy Registrar Co-operative Societies 
is not valid and for injunction — Injunc- 
tion not consequential on declaration — 
Section 7 (iv) (d) applies — ^f^aintiff 
can put his own valuation. AIR 1954 
Mad 188 (Pr. 2). 

(20) Suit by Taluqdar of an estate for 
declaration that the suit lands were his 
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for easements; 

(e) for a right to some benefit (not herein otherwise provided for) to 

arise out of land, and 
for accounts; 

(f) for accounts — 

according to the amount at which the relief sought is valued ia 
the plaint or memorandum of appeal; 

In all such suits the plaintiff shall state the amount at which he values tha 
relief sought ** “]. 

[®] The words “and the provisions of the Code of Civil Procedure, section thirty-one,, 
shall apply as if, for tlie word ‘claim’, the words ‘relief sought’, were substituted’^ 
were omitted by the Amending Act, 1891 (12 of 1891). 


Section 7, Para, (iv). Clause (d) — 

Note 1 (contd.) 

absolute property and not taluqdari 
lands under Section 5 (1) of the Bombay 
Taluqdari Tenure Abolition Act, 1949 
^ Relief of injunction restraining State 
Government from applying Section 5(1) 
of the Act and from levying assessment 
thereon asked for — Relief of injunction 
was consequential to the declaration 
sought, in that the Government had 
threatened the plaintiff with recovery of 
full assessment as an occupant of the 
suit lands — Suit is covered by Sec- 
tion 7 (iv)(d) of the Court-Fees Act and 
not by Art. 17, CL (hi) of Sch. II of that 
Act — • Plaintiff entitled to put his own 
valuation for purposes of Court-fees and 
jurisdiction and was not bound to value 
the lands at market value. (1965) 6 Guj 
LR 655 = ILR (1965) Guj 597. 

(21) Suit for injunction directing 

licensee, whose licence has been ter- 
minated to vacate — Section 7 (iv) (d) 
and not Section 7 (v) applies. AIR 1964 
J & K 99 (103, 104) = 1964 Kash LJ 

141 (DB). 

(22) Suit for injunction — Suit held 
fell under Art. 17 (vi) of Sch. 11 read 
with Section 7 (iv) (d) — Plaintiff held 
not liable to pay ad valorem court-fee 
under Section 7 (iv) (c). AIR 1959 Madh 
Pra 253 = 1959 MPLJ 388. 

(23) Suit essentially for injunction in 
regard to truck — Plaintiff also claiming 
that he had share in truck — Suit 
held would fall under Section 7 (iv) (d) 
and not under Section 7 (iv) (c). AIR 
1965 Punj 468 = 1965 Cur LJ 195. 

(24) Under Section 8 of the Suits 
Valuation Act whatever value is fixed 
for court-fee must necessarily become 
the value for the purpose of jurisdiction. 
Even in a suit for injunction the plain- 
tiff has to pay court-fee on the ad 
valorem basis. But he has the discretion 
to fix the value for purpose of paying 
court-fee. Once he fixes the amount for 
the purpose of paying the court-fee, 
that becomes the valuation for jurisdic- 
tion also under Section 8 of the Suits 
Valuation Act. It is not right to say 
that the valuation fixed for jurisdiction 
becomes the valuation for purpose of 
court-fee. AIR 1968 Orissa 181 = 34 Cut 
LT 1195 (DB). 


Section 7, Para (iv). Clause (c) — Note 1 

(1) Suit to establish an easement 
comes under this clause. (1882) 4 All 329 
(329) (FB) *♦ AIR 1929 Bom 341 (342. 
343) = 53 Bom 552 (DB) •* (1912) 19 
Ind Cas 963 (965) (Cal) (DB). 

(2) Plaintiff sued for declaration that 
he was liable to pay certain kind of 
royalty and not at higher rate claimed 
by defendant. It was held that the suit 
did not come under this clause as, if 
there was a benefit, it was a benefit to 
the defendant and the plaintiff aimed 
at reducing such benefit. AIR 1924 Mad 
621 (622) (DB). 

(3) Suit to recover possession of a 
mine — Suit is governed by Section 7 
(v) and not by this clause. (1912) 16 
Ind Cas 963 (965) (Cal) (DB). 

(4) Suit for declaration that the defen- 
dant. who was constructing a house next 
to that of the plaintiff was bound to 
construct it in accordance with the con- 
ditions laid down by the Municipality 
when it formed the sites and for an in- 
junction restraining the defendant from 
constructing the house contrary to these 
conditions and for the removal of such 
portion of the building as had been built 
contrary to these conditions — The main 
relief claimed by the plaintiff was in- 
junction and not easement or any other 
right to some benefit to arise out of land 
— The suit could not be said to be one 
under this clause but fell under Cl. (d) 
of Section 7. AIR 1955 Mys 65 (Prs. 2, 
3) = ILR (1955) Mys 43 (FB). (Per 
Medappa C. J. and Mallappa J., Vasu- 
devamurthy J., Contra. AIR 1952 Mys 80 
= ILR (1952) Mys 344, Overruled.) 

SECTION 7, Para (iv). Clause (f) — 

SYNOPSIS 

1. Suit for accounts. 

2. Suit for dissolution of partnership 

and for accounts. 

3. Suit for administration. 

4. Suit for partition. 

5. Suit under Section 92, Civil Proce* 

dure Code. 

5A. Valuation for purposes of Court* 
fees and iurisdiction. 

6. Appeal in suit for account. 
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STATE AMENDMENTS 

Andaman and Nicobar: 

In paragraph (iv) of Section 7, after the word ‘appeal’, insert the words, figures and 
letter “subject to the provisions of Section 8-C”. — Reg. II of 1957, S. 7 (1) (1-8-1957). 

Delhi: 

Same as in Punjab— See S.R.O. 422 and G.S.R. 842, Gaz. of Ind., 1950, Pt. II, S. 3, 
p. 458 and Gaz. of Ind., 1950, Pt. II, S. 3 (i), p. 1039. 

Madhya Pradesh: 

In paragraph (iv) of Section 7 — 

(a) clause (b) shall be omitted; 

(b) after the word ‘appeal’, insert the words “with a minimum fee of twenty 

rupees".— C. P. Act 16 of 1935 and M. P. Act 9 of 1953, S. 3 (15-4-1953). 

Orissa 

Clause (b) of Section 7 (iv) was omitted — Orissa Act 5 of 1939 (31-10-1939). 
Pondicherry: 

Same as that of Andaman and Nicobar — See Act 26 of 1968, Sec. 3 and Schedule, 
Pt. II (18-12-1968). 

Punjab, Haryana, Chandigarh: 

In clause (iv) of Section 7, after the word ‘sought’ at the end of the clause, add 
the following, namely: — 

“(a) Provided that the minimum court-fee in each case shall be thirteen rupees; 

(b) Provided further that in suits coming under sub-clause (c), in cases where the 
relief sought is with reference to any property such valuation shall not be 


Section 7, Para, (iv), Clause (f) — 

Synopsis (contd.) 

7 . Appeal against final decree in suit 

for accounts — Court-fee. 

8. Appeal from preliminary decree. 

9. Appeal from dismissal of suit for 

accounts. 

10. Appeal in mortgage suit. 

11 . Appeal in suit for money due on 

accounts. 

12 . Appeal from preliminary decree in 

suit for money. 

13. Decree in favour of defendant — 

Court-fees. 

14. Suits under Section 33, U. P. Agri- 

culturists’ Relief Act. 

15. Suits under Section 15D, Dekkhan 

Agriculturists’ Relief Act. 

1 . Suit for accounts. — H) A suit for 
accounts connotes that the defendant is 
liable in law to render accounts to the 
plaintiff. AIR 1944 Oudh 101 (102) ** 
AIR 1918 Cal 1037 (1039) (DB) AIR 

1916 Mad 990 (990) ** (1897) 20 Mad 418 
(420) (DB). 

(2) There must be something more, for 
a suit to be a suit for accounts, than a 
mere relationship of debtor and creditor 
between the parties. The defendant 
must stand in some other relation to 
the plaintiff such as that of agent or 
bailee or receiver or trustee or partiier 
or mortgagee. AIR 1947 Bom 255 (258) 
= ILR (1947) Bom 162 (DB). 

(3) The general rule may be taken 
to be that the agent will not be entitl- 
ed to an account against his principal. 
But this rule is subject to exceptions in 
cases in which the relation between the 


agent and the principal is of a fidu- 
ciary character or the transactions be- 
tween the parties are so involved and 
complicated that the right of accounting 
will alone serve to administer complete 
justice and where the accounting sought 
is ancillary to the main purpose of the 
action. AIR 19.‘)7 Trav-Co 264 (265). 


(4) Suit for money will not be one fur 

accounts merely because Court will 
nave to look into accounts before pass- 
ing a decree. (’36-43) Tax Dec (Nag) 
103 (105) *♦ AIR 1957 Mad 297 (298l ** 
AIR 1932 Mad 565 (565, 566) •* ATR 
1928 Bom 476 (477, 483) = 52 Bom 904 
(DB) *♦ AIR 1918 Cal 1037 (1039) (DB) 
»'* AIR 1914 All 108 (108) (DB) (190.5) 
28 Mad 394 (395, 396) (DB) •* AIR 

1941 Oudh 622 (623) = 17 Luck 246. 

(5) A suit for accounts is a special 
form of suit. It does not embrace every 
'ase in which accounts have to be look- 
?d into to ascertain the amount due by 
Dne party to the other. 1958 Andh LT 
747. (ILR 28 Mad 394, Rel. on.) 

(6) The case must be one in which 

owing to the nature of the rel^ionship 
between the parties, the plaintiff is no. 
in a position to state definitely whether 
anything, and if so. how much is due 
to him from the defendant. AIR 1928 
Bom 476 (479. 483) = 52 ^m 904 * 

AIR 1956 J & K 3.6 (36) (DB» AIR 
1915 Cal 365 (366) (DB) ** (1912) 8 Nag 

LR 36 (38). , ,,, 

(7) A merely incidental or ancillary 

relief as to taking accounts will not 
make a suit one for accounts. (1M9) 21 
All 200 (203) (DB). (Suit under Sec. 93, 
Civil P. C., containing an incidental pra- 
ter for accounts.) 
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less than the value of the property calculated in the manner provided for by- 
clause (v) of this section.” — E. P. Act 26 of 1949, S. 3 (1-4-1950) and Puni. 
Acts 31 of 1953, Section 2 (13-5-1953) and 19 of 1957, Section 3 (13-7-1957).* 
Act 31 of 1966, Section 88 (1-11-1966). ’ 

Uttar Pradesh: 

For sub-section (iv) of Section 7, the following sub-section was substituted, namely; 

“(iv) In suits — 

(a) to obtain a declaratory decree or order, where consequential relief other 
than relief specified in sub-section (iv-A) is prayed; and 

(1)'* for accounts; 

according to the amount at which the relief sought is valued in the plaint or memorandum 
of appeal: 

Provided that in suits falling under clause (a), where the relief sought is with refer- 
ence to any immovable property, such amount shall be the value of the consequential 
relief and if such relief is incapable of valuation, then the value of the immovable pro- 
perty computed in accordance with sub-sections (v;, (v-A) or (v-B) of this section as the 
case may be: 

Provided further, that in all suits falling under clause (a), such amount shall in 
no case be less than Rs. 300; 


Provided also, that in suits falling under clause (b), such amount shall be the ap- 
proximate sum due to the plaintiff and the said sum shall form the basis for calculating 
(oj determining) the valuation of an appeal from a preliminary decree passed in the 
suit.”— U. P. Acts 19 of 1938 (9-1-1939), 9 of 1941 (19-6-1941) and 44 of 1958, S. 2(1). 


Section 7, Para, (iv). Clause (f) — 

Note 1 (contd.) 

(8j A suit for money due on a mort- 
gage does not become a suit for accounts 
merely because it involves taking of ac- 
counts or because defendant claims that 
accounts should be taken according to a 
certain method. AIR 1922 Pat .59 i60^ 
(DB) AIR 1935 Bom 69 (70) (DB). 

(9) Plaint specially mentioning soecific 
amount misappropriated by defendant — 
Claim in respect of such amount not in- 
dependent of claim for accounts — This 
clause applies. AIR 1937 Mad 235 (236. 
237). 

(10) PlaintifT in a suit for accounts 
referring in plaint to account sent by 
defendant wherein it was stated that, a 
specific amount was remaining in the 
hands of defendant — Suit does not be- 
come a simple suit for money. AIR 
1936 Mad 525 (525, 526). 

(11) Where the plaint asks for decree 
directing the defendant to render ac- 
counts and for appointment of a commis- 
sioner to examine the accounts and 
vouchers already handed over to the 
plaintifl'. and allegations of mismanage- 
ment and extravagance are made, but no 
specific sums are claimed, the suit is 
one for accounts within the meaning 
of Clause (f) of Section 7 (iv) and the 
allegation in the plaint that the plain- 
tiff had got the accounts examined care- 
fully through audit reports does not al- 
ter the nature of the suit. AIR 1947 
Mad 360 (2) (361). 

(12) Prior to suit for accounts plain- 
tiff’ had sent notice to defendant claim- 
ing a definite sum of money — This 


does not make it a simple suit for 
money. AIR 1936 Bom 166 (166, 1671. 

(13) Defendant accounting to party — ' 
PlaintifT suing him for definite sum of 
money — Suit will not be one for ac- 
counts. AIR 1914 Mad 100 (1) (100) 
AIR 1952 Kutch 36 (Pr. 8). (When a 
definite amount is claimed there is no 
question of taking accounts — Ad valo- 
rem Court-fee on the amount is to be 
paid.) 

(14) Suit to surcharge and falsify ac- 
counts already furnished and to recover 
specific sums — Suit is not for accounts 
— PlaintifT must value and pay ad valo* 
rem Court-fee on basis of specific sums 
AIR 1946 Mad 136 (137). 

2. Suit for dissolution of partnership 
and for accounts. — (1) Suit for accounts 
of a dissolved partnership — Suit is 
one for accounts. (1895) 22 Cal 692 

(708) (DB) ** AIR 1957 Mad 667 (667, 
688 ). 

(2) Suit for dissolution of partnership 
and for accounts is a suit for accounts. 
(1914) 22 Ind Cas 71 (72) (DB) (Bom) 
** (1910) 32 All 517 (521). 

[See AIR 1937 Lah 694 (696) = ILR 
(1937) Lah 196 (DB).] 

(3) Partnership at will — Institution 
of suit itself dissolves partnership — Suit 
may be treated for purposes of Court-fee 
as merely a suit for accounts. AIR 1943 
Mad 639 (640, 641) = ILR (1944) Mad 
271 (DB). 

(4) Suit purely for dissolution of Part- 
nership — No money-decree asked 
for against defendant on the basis that 
he is an accounting party — Suit is not 
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'West Bengal: 

(1) Clause (b) of paragraph (iv) was omitted. 

(2) In paragraph (iv), after the words “memorandum of appeal”, the words, figure 
•and letter “subject to the provisions of S. 8-C” were inserted. — Bengal Act 7 of 1935, 
•(2-5-1935). 


Section 7, Para. (Iv), Clause (f) — 

Note 2 (contd.) 

•one for accounts. AIR 1944 Oudh 101 

( 102 ). 

(5) Where the suit in substance is one 
for dissolution of oartnership and ac- 
counts the mere fact that certain decla- 
rations are asked for besides the pra- 
yer for dissolution of partnership and 
for distribution of profits and assets of 
the partnership would not attract the 
jjrovisions of Section 7 (ivl (c). Court- 
fees Act. (1955) 59 Cal WN 726 (728J. 

(6) In a suit for dissolution of part- 
nership and for accounts under Sec- 
tion 7 (iv) (b) (U. P.) the plaintilT is 
required to state the approximate 
amount due to him. It will not do for 
him to merely value his suit for pur- 
pose of payment of Court-fee at a cer- 
tain figure. AIR 1957 All 754 (755). 

3. Suit for administration. — (1) Suit 

for administration is a suit for accounts 
for purposes of this clause. AIR 1941 
Rang 322 <3231 = 1941 Rang LR 512 

(FB) AIR 1955 Sau 55 (Pr. 4) ** AIR 
1952 Sau 30 (Prs. 2. 3) ** AIR 1945 Sind 
11 (20) = ILR (1944) Kar 325 ** AIR 

1946 Bom 356 (359) = ILR (1946) Bom 
X45 *• 42 Pun LR 101 (102) ** AIR 1936 
Bom 353 (356 1 (DB) *♦ AIR 1936 Lah 
.879 <831) (DB) AIR 1935 Rang 13 (14) 
= 12 Rang 512 ** AIR 1918 Cal 895 
(895) = 45 Cal 634 (DB) *• AIR 1914 
Oudh 1 (18) (DB) AIR 1918 Cal 883 
(886) = 44 Cal 890 (DB) •• AIR 1914 
Lah 490 <491) = 1914 Pun Re No. 100 

(DB). 

tBut see AIR 1942 Mad 247 (248, 249) 
ILR (1942) Mad 455.] 

(2) Different views are held as to the 
liability of creditors other than the 
plaintiff, to pay Court-fees in respect of 
claims which they put forward under a 
■preliminary decree for administration. 

(a) In the following case it was held 
that such a creditor may be re- 
quired to pay ad valorem Court- 
zees on his claim. AIR 1918 Cal 
883 (886) « 44 Cal 890 (DB). 

.(b) In the following decision it was 
held that such a creditor was 
liable to pay Court-fee not on the 
amount claimed by him but on 
the actual dividend that was pay- 
able to him. AIR 1938 Cal 785 
f787, 788) = ILR (1939) 1 Cal 152 
(DB). 

Kc) The following case holds that a 
creditor coming in with a claim 
after a preliminary decree for ad- 
ministration was liable to pay 
Court-fee on his claim. AIR 1939 


Rang 115 (117) = 1939 Rang LR 
134 (DB). 

(d) The following case has held that 
such a creditor is not liable to 
pay any Court-fee and that a 
creditor suing for administration 
does not do so on behalf of all 
creditors so as to treat them all 
as plaintiffs in a suit for accounts 
governed by Section 11 of this 
Act and liable to pay Court-fees 
on the amount decreed to them 
AIR 1931 Mad 683 (683, 684, 637) 
“ 55 Mad 26 (DB). 

(c) The following Sind case holds that 
such a creditor comes under ex- 
planation to Section 11 (Sind) and 
is liable to pay Court-fee in respect 
of his claim. AIR 1946 Sind 72 
(73) = ILR (1946) Kar 104. 

(3) Person suing for recovery of estate 

of a deceased person as his heir — Suit 
cannot be treated as suit for adminis- 
tration merely because plaint is headed 
as such a suit — Court-fee is payable 
according to value of the estate. AIR 
1937 Rang 455 (456) = 1937 Rang LR 

426 (DB). 

(4) A suit to ascertain the e.state to 
which the plaintilfs may be ultimately 
found entitled, is a suit essentially for 
administration of the estate and for ac- 
counts. It may be that on the winding 
up of the estate, there may be very little 
or nothing left for the plaintiffs who 
may not be able to value their claim 
at any definite figure. AIR 1953 Nag 
276 (Prs. 16, 17) = ILR (1953) Nag 565. 
(The mere fact that the plaintiffs relied 
upon the will to claim their share did 
not make any difference in the nature 
or the frame of the suit. Nor did the 
defence alter its nature.) 

4. Suit for partition. — (1) Separate 

Court-fee is payable in respect of re- 
lief of taking accounts in a suit for 
partition — Such relief is assessable to 
Court-fee under this clause. AIR 1936 
Mad 562 (563) AIR 1956 Nag 175 

(Pr. 17) •• AIR 19.52 Kutch 36 (Pr. 8» 
** AIR 19.3.3 Mad 431 (432) ** AIR 1918 
Cal 159 (159) (DB). 

[But see AIR 1930 Pat 1 (6, 7) *=• 

8 Pat 818 (DB) •* AIR 1919 Pat 403 
(404).1 

(2) Suit for partition of some pro- 
perty held by plaintiff and defendant as 
tenants-in-common — Defendant alleg- 
ed in written statement that plaintifT 
was managing the property and receiv- 
ing rents and that he should render 
accounts — Held that defendant must 
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pay necessary Court- 

fee. AIR 1933 Sind 304 (304). 

(3) Suit for dissolution of partnershin 
and accounts, and declaration that certain 
transactions were not binding on Diain- 
till s share and for partition and posses- 
sipn of his share — Suit for purposes 
of Court-fee comes properly under Sec- 
tion 17 and not under Section 7 (iv) (c) 
and (f). AIR 1Q58 Bom 307 (309) = 

ILR (1958) Bom 198. 

5. Suit under Section 92. Civil Proce- 
dure Code. — ( 1 ) Suit under Sec. 92, 

Cjvil Procedure Code, for removal of 
trustees and for appointment of new 
trustees is not one for accounts merely 
because plaint contains a prayer for ac- 
coutits. Such a suit falls under Sche- 
dule II. Article 17 (vil. (1910) 7 Ind 

Cas 92 (94) (DB) (Cal) ** (1899) 21 All 
200 (202, 203) (DB). 

[But see (1885) 9 Bom 22 (24) (DB).] 

(2) Suit under Section 92, Civil P. C. 
— Some reliefs outside scope of Sec. 92 
Court-fees chargeable on these re- 
liefs have to be paid — Suit against 
trustees and legal representatives of a 
deceased trustee for damages to trust 
property and rendition of accounts — 
Damage claimed and balance after ac- 
counts valued by plaintifTs themselves— 
No allegation of dishonesty and malver- 
sation — Held, the plaintiff must pav ad 
valorem Court-fees. AIR 1964 ' Madh 
Pra 259 = 1964 MPLJ 758. 

5-A. Valuation for purposes of Court- 
fee.s and jurisdiction. — (i) The plain- 

tiff is authorised under the law to give 
his own valuation for the purpose of 
Court-fees in a suit for account and in 
such a case, the valuation for the pur- 
pose of Court-fee and iurisdiction is the 
same. ILR (1968) Cuttack 326 ** ILR 
(1967) 46 Pat 127 = 1967 BLJR 679 (DB) 
•* AIR 1961 Him Pra 22 (24) ** AIR 
1960 J & K 89 (89, 90 91) (DB) ** ILR 
(1960) 10 Raj 262 (DB). 

(2) Section 7 (iv) (f) permits the 
plaintiff or the appellant to put his own 
valuation. But. the plaintilf or ap- 
pellant cannot place anv arbitrary valua- 
tion on the plaint or the memorandum 
of appeal. The valuation must be a rea- 
sonable one. and when a Question is 
raised as to the true valuation, it is open to 
the Court to determine whether the 
valuation put by the plaintiff or the an- 
pellant is a reasonable one. AIR 1966 
Madh Pra 247 (248) = 1966 MPLJ 136. 

6. Appeal in suit for account.— (l) 
Section 7 (iv) (f) will apply to appeals 
in suits for account, provided that the 
nature of the subject-matter in dispute 
in appeal falls within its scope. Where 
the dispute in appeal relates to a right 
to accounts and to a decree for the 
money found due or taking such ac- 


counts, this clause will apply but not 
where the appeal does not relate to* 
such dispute. The clause will not apply 
to appeals where a decree for a definite^ 

for or is challenged. 
AIR 1956 J & K 35 (36) (DB). 

(2) The forum of appeal in a suit 
for accounts would depend on the value 
of the relief as set out in the plaint and- 
not on the amount for which the de- 
cree may have been passed. AIR 1961 
Him Pra 22 (24) ** ILR 46 Pat 127 = 
1967 BLJR 679 (DB) *♦ AIR I960 J & K 
89 (89 to 91} (DB). 

7. Appeal against final decree in suit 
for accounts — Court-fee. — (i) This 
clause is applicable to appeals fromi 
final decree as well as to appeals from 
preliminary decrees in suits for ac- 
counts. whether such an appeal is by 
plaintiff or defendant — Hence, an ad valo- 
rem Court-fee is payable in such cases: 
and not a fixed Court-fee under Art 17 
of Schedule II. (1937) 31 Sind LR 37 
(43) (DB) ** AIR 1933 Lah 633 (634) = 
14 Lah 738 ♦* AIR 1929 PC 147 (148) = 
5$ Ind App 232 = 10 Lah 737 ♦♦ AIR. 
1922 All 228 (230) = 44 All 542 *♦ AIR 
1929 Cal 815 (816) = 57 Cal 463. 

(2) Where a defendant in a suit for- 

accounts appeals against a final decree 
for a definite sum against him, he* 
must pay Court-fee on such sum. AIR 
1938 Mad 435 (438) = ILR (1938) Mad 

598 (FB). (AIR 1933 Mad 330 = 56 

Mad 705 (DB), Overruled.) AIR 1956. 

J & K 35 (36) (DB) AIR 1950 Mad 
26 (Pr. 3). (Suit for partition and ac- 
count — AIR 1938 Mad 435 = ILR 
(1938) Mad 598 (FB), Applied.) *♦ AIR 
1938 Nag 527 (527, 528) = ILR (1941) 

Nag 344 ** AIR 1938 Rang 23 (24, 25) = 
1937 Rang LR 309 ** (’36-43) Tax Dec 
(Nag) 72 (72) (DB) ♦* AIR 1934 All 807 
(810) ** AIR 1934 Cal 786 (787) (DB) ** 
AIR 1929 Cal 815 (817) = 57 Cal 463. 

[See also AIR 1937 All 465 (466).] 

(3) Decree in suit for accounts for a- 
definite sum of money — Defendant ap- 
pealing against decree must pay ad 
valorem Court-fee on decretal amount — 
Case is governed by Schedule I, Arti- 
cle i and not by Section 7 (iv) (f) as- 
the dispute in appeal would no longer 
be for taking accounts but would relate 
to the definite sum of money decreed 
against the defendant. AIR 1963 J & 

K 9 = 1962 Kash LJ 1. 

(4) A plaintiff would be free to value- 
his appeal at a lower figure than the. 
amount of the decree against him. AIR 
1943 Mad 685 (686). 

rSee however AIR 1954 Mys 62 
fPrs. 2. 8) = ILR (1954) Mys 299 (DB). 
(AIR 1941 Bom 242. Rel. on. AIR 1943- 
Mad 685, Not Foil; AIR 1929 PC 147*. 
Expl.) ** AIR 1941 Bom 242 (242) = ILR 
(1941) Bom 477 (DB) •* AIR 1933 Sin* 
322 (323) = 27 Sind LR 335 (DB).] 
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f51 Suit for accounts — Appeal against 
final decree — Appellant dissatislied 
*with decree passed in his favour seek- 
ing fresh accounting in appeal — En- 
titled to nut his own valuation on re- 
lief. AIR 1962 Mys 212 (215) = 40 Mys 
LJ 187 (DB). 

(6) Decree for certain amount passed 
in favour of plaintilTs in suit for ac- 
•counts — Appeal against decree claim- 
ing higher amount — He must pay 
■Court fee on excess amount claimed by 
him. AIR 1938 Lah 633 1634) = 14 Lah 
738 *• AIR 1959 Punj 466 (467) = 61 
Pun LR 350 (DB). 

IBut see AIR 1952 Trav-Co 43 
(Pr 4) = ILR (1951) Trav-Co 374 (DB). 
(Final decree in suit for accounts — Ap- 
peal by plaintilT — Appellant seeking to 
make defendant liable for more amounts 
than found by lower Court — It is open 
to the plaintiir to have the whole case 
opened in appeal on court-fee paid on a 
notional valuation.)] 

(71 Suit for dissolution of partnership 
and rendition of accounts — Final de- 
cree passed — Appeal from — Cross 
objection preferred in appeal — Court- 
fee on. is to be paid ad valorem under 
Schedule I, Article 1 — Section 7 (iv) 

(f) and Schedule 11, Article 17 do not 
apply. AIR 1962 Punj 110 (115, 116, 117) 
= ILR (1961) 1 Punj 728 (DB). (AIR 
1930 Lah 579, Dissented from.) 

8. Appeal from preliminary decree. — 

(1) Appeal from preliminary decree in 
a suit for accounts — Appeal is liable to 
an ad valorem Court-fee under this 
cluse and not to a fixed Court-fee under 
Schedule II, Article 17. Clause (iii) or 
(vi). AIR 1922 All 223 (229) * 44 All 
542 ** AIR 1914 Lah 507 (5071 =* 1915 
Pun Re. No. 7 (DB) ** (1910) 32 All 517 
(522). 

(2) Different views are held as regards 
the question whether defendant ap- 
pealing from a preliminary decree in 
suit fo]’ accounts is bound by plaintifT’s 
valuation of the suit in trial Court and 
to adopt such valuation for purposes of 
the appeal. 

la) The following cases held that the 
defendant is bound to accept the 
plaintiH's valuation of the suit for 
the purpose of the appeal. AIR 
1938 Mad 435 (438) = ILR (1938) 
Mad 598 (FB) ** AIR 1952 Bhopal 
.77 (Prs. 4, 8). (Suit for partner- 
ship accounts — Proper Court-fee 
on memo of appeal preferred from 
preliminary decree by defendants is 
that paid on plaint.) (AIR 1917 
Mad 668 = 39 Mad 725 (FB), Foil.) 
•• AIR 1917 Mad 368 (369) = 39 
Mad 725 (FB) •• AIR 1927 Sind 
100 (102) = 21 Sind LR 377 (DB) 
•• (1924) 79 Ind Cas 923 (924) 

t iVB) (Sind) *♦ AIR 1937 Lah 694 


(696) = ILR (1937) Lah 196 (DB) 
AIR 1946 Lah 280 (290) = ILR 
(1947) Lah 47 (FB). (Overruling 

AIK 1926 Lah 189) ** AIR 1943 
Nag 13 (16) = ILR (1943) Nag 17 
(DB) =•* AIR 1959 Bom 495 (496, 
49VJ = 61 Bom LR 599 (DB). 
(AIR 1925 All 787 and AIR 1931 
Kang 146 (FB) and view of Sen 
.i . in AIR 1933 Bom 212. Diss. 
from. I 

(b) The foUowing cases have held 
that the^^defendant is entitled to 
pur. his own valuation on the ap- 
peal for purposes of Court-fee in 
sued cases. AIR 1937 All 465 (466) 
— f\m 1958 Raj 144 (145) = ILR 
(1957) 7 Kai 918. (23 Mad 400 and 

AIR 1917 Mad 668 (FB) and AIR 
1938 Mad 435 (FB) and AIR 1914 
Laii 507 and AIR 1946 Lah 230 
(FB) and AIR 1943 Nag 13 and 
1 Ind Cas 670 (Cal). Dissent, from.) 

AIK 1925 All 787 (790. 793) = 
47 All 756 (DB) ** AIR 1935 Bom 
212 (213) (DB) AIR 1935 Pat 
396 (399, 400) = 14 Pat 658 (SB) 
AIR 1924 Pat 161 (162) = 3 

Pat 146 ** AIR 1938 Kang 23 (24) 
= 1937 Rang LR 369 AIR 1931 
Rang 146 (146) = 9 Rang 165 

(FB) (*36-431 Tax Dec (Nag) 24 
(25) ** AIR 1933 Nag 127 (128, 129) 
= 29 Nag LR 34. 

[See however AIR 1956 Madh B 132 
(Pr. 26) (DB). (Shinde C. J. and 
Dixit J.. Chaturvedi J.. contra) 
(Although the defendant is free to 
put his own valuation on the ap- 
peal he cannot do so arbitrarily. 
He should be allowed to value the 
memorandum of appeal at an 
amount less than the valuation of 
the plaint only when he can de- 
monstrate that there is valid 
ground for holding that the plaint 
is deliberately overvalued.)] 

(3) Appeal by plaintiir against part of 
preliminary decree to which he took ex- 
ception — Held, a Court-fee of Rs. 10 
which plaintiir appellant had paid was 
suiricient as regards question of interest 
and other questions of debit and credit 
were merely incidental. AIR 1920 Lah 
136 (139) = I Lah 6 (DB). 

9. Appeal from dismissal of suit for 

accounts. — (1) Plaintiff’s suit for ac- 

counts dismissed — Appeal against dis- 
missal — He is not entitled to change 
valuation of his claim for purposes of 
Court-fee in appeal. AIR 1940 Mad 878 
(879) AIR 1938 Mad 887 (889) = ILR 
(1938) Mad 1031 (FB) ** AIR 1934 Lah 
488 (491, 492) = 15 Lah 151 (FB). 

10. Appeal in mortgage suit. — (1) Suit 
for sale in enforcement of a mortgage 
— Defendant claiming that accounts 
must be taken under Dekkhan Agri- 
culturists’ Relief Act — Decree — 
Appeal by defendant against decree for 
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certain amount in mortgage suit — Held 
that appellant must pay court-fee com- 
puted according to full amdunt of decree 
appealed from inasmuch as appeal 
seeks setting aside of whole decree and 
remanding of case for taking account.^ 
Uiider Dekkhan Agriculturists’ Relief Act. 
AIR 1935 Bom 69 (70i iDB) ** AIR 1945 
Bom 504 (510, 511) = ILR (1945) Bom 
629 [DBi 

11. Appeal in suit for money due on 

accounts. — (1) Plaintiff sued for a cer- 

tain sum of money as being due as ces- 
ses — Defendant denied his liability to 
pay any cesses — Court found that plain- 
tiJl was entitled to recover cesses but 
left it to the Commissioner to determine 
amount due — Defendant appealed — 
Held that appellant was bound to pay 
Court-fee according to the amount claim- 
ed by plaintiff in his plaint. AIR 1930 
Pat 605 (607). 

(2) A sued B and C on bahi accounts 
for Rs. 6,000 — Court dismissed suit 

against B and as against C decreed suit 
only to the extent of Rs. 4.000 — A ap- 
pealed and paid Court-fee only on 
Rs. 2,000 — Held that A would not be 
entitled to a decree for more than 
Rs. 2.000 against B. AIR 1926 Lah 558 
(559) iDB). 

12. Appeal from preliminary decree in 

suit for money. — (1) Suit for money 

coming under Section 7 fi) — Court 
holding that defendant is liable to plain- 
tiff but exact amount due left to be 
determined by Commissioner — Defend- 
ant appealing from such decree — Thi.*? 
clause will not apply to such an appeal 
— - Court-fee on such appeal will be 
payable under Schedule 1, Article 1. 
AIR 1931 Pat 335 (336) = 10 Pat 45K 
AIR 1930 Pat 605 (607) AIR 1921 Sind 
100 (100, 101) = 15 Sind LR 82 (DB). 

13. Decree in favour of defendant 

Court-fees. — (1) Suit for accounts — 

Balance found in favour of defendant — 
Court can pass decree in hi,s favour al- 
though he has not pleaded counter 
claim or set-olf by his written state- 
ment — It is sufficient if he pays Court, 
fee on amount which is actually found 
due and for which decree is passed in 
his favour. AIR 1933 Sind 247 (249) 

(DB) *♦ AIR 1955 Nag 109 (Pr. 7) = ILK 
(1955) Nag 261 (DB). (If balance is 
found ultimately in favour of the de- 
fendant then a decree may be passed in 
his favour conditional on his paying 
Court-fee on the amount found due.) ** 
AIR 1924 All 854 (854) = 46 All 858 (DB) 


=*=* (1910) 32 All 525 (527) (DB) ** (1897) 
20 Mad 418 (420) (DBj ** (1887) 14 Cal 
147 (153) = 13 Ind App 123 (PC) ** AIR 
1914 Sind 137 (137) = 8 Sind LR 122 

[But see (1911) 10 Ind Cas 250 (253) 

(DB) (Lah).3 

14. Suit under Section 33, U. P. Agri- 
culturists* Relief Act. — (11 A suit for' 

accounting under Sections 7 and 9. U. P 
Debt Redemption Act, on the basis of 
a mortgage, cannot be stamped with- 
Rs. 13. Court-fee under S. 33 (3), U. P.. 
Agriculturists’ Relief Act. but under Sec- 
tion 7 (iv) (b). Court-fees Act. AIR 1944 
Oudh 59 (60). 

(2) Suit under Section 33. U. P. Agri- 
culturists' Relief Act, falls under Sec. 7 
(iv)^ (f) and ad valorem Court-fee under' 
Article I of Schedule I. Court-fees Act. 
ij payable on appeal arising out of such 
suit even when the defendant has not 
obtained a decree under Section 33 (2) 
of that Act — Amending Act IX of 1937 
has not elTected any change. AIR 1942- 
Oudh 209 (209, 210) = 17 Luck 502 (DB). 

(3) Suit under Section 33. U. P. Agri- 
culturists’ Relief Act, is a suit for ac- 
counts and falls under Section 7 (iv) (fi. 
AIR 1940 All 189 (190) = ILR (1940) All 
93 (DB) •* AIR 1940 All 504 (506) = 
ILR (1940) All 762 (FB). 

(4) Appeal by plaintiff for reduction of 
amount adjudicated by Court in suit 
under Section 33 — Ad valorem Court- 
fee under Schedule 1. Article 1, Court- 
fees Act. should be charged on amount 
by which reduction is sought even 
when defendant has not obtained a de- 
cree under Section 33 (2) of that Act. 
AIR 1938 All 467 (468, 469) = ILR (1938) 
All 686 (DB). 

15. Suit under Section 15-D. Dekkhan 
Agriculturists’ Relief Act. — (1) A suit 
for declaration that the deed in suit is 
really a mortgage and not a sale and for 
taking accounts of that mortgage under 
Section 15-D of the Dekkhan Agricultu- 
rists’ Relief Act, 1879, is a suit for ac- 
counts within the meaning of this para- 
graph. The existence of the prayer for 
declaration does not prevent the suit 
from being one for accounts or the fact 
that on application of the parties under- 
Section 15-D (3) of that Act the suit 
might be converted into a suit for re- 
demption or foreclosure will not change- 
its nature till that contingency arises. 
AIR 1946 Bom 319 (321) = ILR (1946) 
Bom 726 (FB). 

Section 7 (iv-A) (Orissa) — Note 1 

(1) Suit by X on behalf of X and Y, ^ 
minor for partition decreed — Subse- 
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such value, according to the value of the subject-matter of the suit and 
such value shall be deemed to be — 

if the whole decree or other document is sought to be cancelled, the amount 
or the value of the property for which the decree was passed or the other 
document executed; 

if a part of the decree or other document is sought to be cancelled such part 
of the amount or value of the properly. 

Explanation. — In any case where a suit for the cancellation of a whole decree for 
money or other property having a money value, or other document securing money or 
other property having such value has to be instituted, but the substantial relief claimed 
is only in respect of a part of the amount or the value of the property for which the 
decree was passed or the other document was executed, the value of the subject-matter 
of the suit shall be deemed to be such part of the amount or value of the property in 
respect of which the relief is sought." — Orissa Act 5 of 1939 (31-10-1939). 

Uttar Pradesh: 

"(iv-A) In suits for or involving cancellation of or adjudging void or voidable a 
decree for money or other property having a market-value, or an instrument 
securing money or other property having such value. 

(1) where the plaintiff or his predecessoi-in-tit!e was a party to the decree or 
the instrument, according to the value of the subject-matter, and 

(2) where he or his predecessor-in-title was not a party to the decree or 
instrument according to one-fifth of the value of the subject-matter, and such 
value shall be deemed to be — 


if the whole decree or instrument is involved in the suit, the amount for 
which or value of the property in respect of which the decree was passed or the 
instrument executed, and if only a part of the decree or instrument is involved in 
the suit, the amount or value of the property to which such part relates. 

Explanation. — “The value of the property” for the purposes of this sub-sec- 
tion shall be the market-value, which in the case of immovable property shall be 
deemed to be value as computed in accordance with sub-sections (v), (v-A) or (v-B), 
as the case may be." — U. P. Act 19 of 1938 (9-1-1939), 


Section 7 (iv-A) (Orissa) — Note 1 

(contd.) 

quent suit by Y on attaining majority 
for partition and for declaration that de- 
cree in previous suit was not binding 
on him as it was obtained fraudulently 

— Court-fee as prescribed in Section 7 

(iv-A) is payable. 31 Cut LT 1123 *= 

ILR (1965) Cut 602. 

(2) Suit for specific performance of 
contract of sale of land ~ Incidental 
prayer for declaration about invalidity 
of subsequent sale — Section 7 (x) and 
not Section 7 (iv) (c) or Section 7 (iv-A) 
(Orissa) applies — Valuation for suit 
would be amount of consideration of the 
suit contract of sale and not that for 
subsequent sale. AIR 1960 Orissa 129 
(130) -= ILR (1960) Cut 184. 

(3) Suit to set aside compromise de- 
cree, having money value and for parti- 
tion of properties claiming certain share 

— Court fee shall be computed on the 
basis of market value of share claimed 
and not on that of entire properties — 
This value shall also determine jurisdic- 
tion. 32 Cut LT 434 = ILR (1965) Cut 
946. 


Section 7 (iv-A) (U. P.) — Note 1 

(1) The paragraph is not retrospective 
in operation. 1941 Oudh WN 471 (472). 

(2) This paragraph applies to appeal 
but will not apply to an appeal by an 
unsuccessful defendant in a suit al- 
though it involves the cancellation of a 
decree passed by the Court of first in- 
stance. AIR 1944 Oudh 29 (30). 

(3) The words “a decree for money" 
include decree in a mortgage suit where 
the amount of the decree in such a suit 
is immediately apparent. AIR 1944 Oudh 
118 (119) = 19 Luck 54 (DB) ** AIR 
1948 Oudh 86 (87) = 22 Luck 481 (DB). 

(4) The test to determine whether a 
suit does or does not involve cancella- 
tion of an instrument is to see whether 
the granting of the relief sought by 
plaintiff necessarily requires cancella- 
tion of the deed. AIR 1949 All 535 (Pr. 2) 
= ILR (1949) All 498 (DB) •• AIR 1950 
All 410 (Pr. 5) = ILR (1951) 2 All 555 
(DB) ** AIR 1950 All 231 (Pr. 3). 

(5) Where the effect of a declaration 
in favour of the plaintiff would be that 
the decree being a charge against the 
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property which is the subject-matter 
of the suit would no longer be a good 
decree and wouid be void so far as that 
properly was concerned, the suit clear- 
ly involves adjudging void or voidable 
the decree. AIR 1S55 All 667 (Prs. 3, 4, 
6) (DB). 

(6) The plaint read as a whole should 
involve cancellation of, or adjudging 
void or voidable, a document. It is not 
necessary that there should be an ex- 
press mention of or specific claim about 
cancellation of a document. ILR (1950) 
All 81 (84) (DB). 

(7i Where, though the relief as claim- 
ed in the plaint was for a declaration as 
to the plaintiil's right in certain pro- 
perty, yet when the plaint was read as 
a wi'ioie it could not be denied that 
what the plaintilT really wanted was 
that n certain will as put forward by 
the defendant might be declared in- 
ell’ective or void for the reason mention- 
ed in the plaint and unless the will put 
forward by the defendant was consider- 
ed and a declaration as to its validity 
or its invalidity given, the relief claim- 
ed by the plaintill could not be award- 
ed to him, it was held that this was a 
case in which the relief claimed by the 
plaintiir involved the cancellation or 
adjudging void or voidable an instru- 
ment. AIR 1956 All 71 (Pr. 9). 

(8) A suit for declaration that the 
sJile deed is unauthorised, void, illegal 
and inellective as against plaintilT is for 
adjudging the sale deed void or void- 
able and hence falls squarely within 
the four corners of Section 7 (iv-A) and 
Art, 17 (iii) of Sch. 2 which applies 
only to suits not otherwise provided for 
does not come into play. AIR 1968 All 
216 (219) = 1967 All LJ 612 (FB). 
(AIR 1956 All 168, Overruled.) 

(9) State seeking to collect cess or 
tax under certain Acts — Plaintiffs al- 
leging the Acts as void filing suit to 
restrain the State — Court-fees are 
payable under Clause (iv-B) (b) and 
not under Clause (iv) (a) or Clause (iv- 
A) of Section 7 — Prayer for injunc- 
tion cannot be treated as one for a de- 
claratory decree of which the conse- 
quential relief is injunction. AIR 1968 
SC 102 (105) = (1967) 3 SCR 920. (AIR 
1967 All 242, Reversed.) 

(10) Suit for declaration setting aside 
partition decree — Plaintiff has to pay 
ad valorem fees on the value of his 
share in the property comprised in the 
decree. AIR 1966 All 542 (543) = 1966 
All LJ 633 (DB). 

(11) Court-fee payable depends on al- 
legations in plaint and reliefs claimed 
and not on allegations in written state- 
ment — Hindu widow inheriting pro- 
perty under will of husband — Aliena- 


tions by her — Suit by reversioner for 
declaration that alienations were not 
binding upon him after death — Court- 
fee paid on l/5th of the aggregate 
amounts of sale deed and wakf deed 
under Section 7 (iv-A) (2), held, was 
sufficient. AIR 1963 All 330 (335) = 
1963 All LJ 353 (DB). 

(12) A suit for injunction and posses- 
sion over bhumidari land in which the 
plaintiffs also challenged certain sale 
deeds to which they were parties, held, 
attracted Court-fee under Section 7 (iv- 
A) read with Section 7 (v) (1) (b) of 
the Court Fees Act and payable at 10 
times the revenue payable for the land. 
Sale consideration should not be taken 
into account in finding the valuation for 
purposes of Court-fees. 1968 All WR 
(HC) 501. 

(13) Suit for possession of property 

by plaintiffs as stridhan heirs — Vali- 
dity of will leaving property to defen- 
dants challenged — Court-lfees paid on 
valuation of property in accordance with 
Section 7 (v) (U. P.) — Proper Court- 
fees required to be paid in accordance 
with Section 7 (iv-A) also. AIR 1962 
All 268 (270, 271) = 1961 All LJ 884 

(DB). (Overruled on anotner point in 
AIR 1968 All 216). 

(14) Suit to declare rights of plaintiff 
to certain properties — Plaintiff also 
seeking declaration that a decree passed 
in a prior suit declaring defendant as 
owner is invalid and ineffective — Suit 
is maintainable on declaratory court-fee 
— Court-fee on valuation of property 
cannot be required. AIR 1965 All 10 (12, 
13) = 1964 All LJ 498 (DB). 

(15) Plaintiff is not required to pay 
separate Court-fee for cancellation of 
sale held in execution of decree sought 
to be cancelled. AIR 1944 Oudh 118 
(119) = 19 Luck 54 (DB). 

(16) Plaintiff praying that he may be 
given possession of the property after 
cancellation of decree and sale — Sepa- 
rate court-fee is payable on claim for 
possession. AIR 1944 Oudh 118 (119) — 
19 Luck 54 (DB). 

(17) A will cannot be described as an 
“instrument securing any property 
within the meaning of this paragraph. 
AIR 1944 All 84 (87) = ILR ( 1944 ) All 
133 (DB). (It is no more than the dec- 
laration of an intention) ** AIR 1953 
All 550 (Pr. 7). 

(18) The expression “securing” m 

Section 7 (iv-A) connotes making safe 
or certain. AIR 1968 All 216 (219) = 
1967 All LJ 612 (FB) ** AIR 1956 All 
492 (493) = 1956 All LJ 394 (DB). 

(“Secure” means to make secure or 
certain or to make safe.) 

(19) A deed of transfer can properly 
be called ‘an instrument securing ®oney 
or property having such value. 

1947 Oudh 149 (150) = 22 Luck 203 
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In suits — 

(a) for a right to some benefit (not herein otherwise provided for) to arise 

out of land; 

(b) to obtain an injunction; 

(c) to establish an adoption or to obtain a declaration that an alleged adop> 

tion is valid; 

(d) to set aside an adoption or to obtain a declaration that an alleged adop- 
tion is invalid, or never, in fact, took place; 

(e) to set aside an award not being an award mentioned in Section 8; 

according to the amount at which the relief sought is valued in the plaint: 

Provided that such amount shall not be less than one-fifth of the market-value 
of the property involved in or affected by the relief sought or Rs. 200, whichever 
is greater: 

Provided further, that in the case of suits falling under clauses (a) and (b), the 
amount of court-fee leviable shall in no case exceed Rs. 500. 

Explanation 1. — When the relief sought is with reference to any immovable 
property, the market-value of such properly shall be deemed to be the value com- 
puted in accordance with sub-sections (v), (v-A) or (v-B) of this section, as the case 
may be. 

Explanation 2. — In the case of suits — 

(i) falling under clauses (a) and (b), the property which is affected by the relief 
sought, and where properties of both the plaintiff and the defendant are affected, 
the property of the plaintiff so affected. 


Section 7, Para, (iv-A) (U. P.) — Note 1 

(contd.) 

(20) A sale deed is ‘an instrument 
securing property’ within the meaning 
of S. 7 (iv-A) (U. P.). AIR 1968 All 216 
(219) = 1967 All LJ 612. (AIR 1956 All 
168. Overruled.) 

(21) An instrument generally speaking 
means a writing usually importing a 
document of formal legal kind but it 
does not include the Acts of legislature 
unless there is a statutory definition to 
that effect in any Act. AIR 1968 SC 102 
(104) = (1967) 3 SCR 920. (AIR 1967 
All 242, Reversed.) 

(22) A document securing a person 
merely the right of mutawalliship is not 
a document securing money or property. 
ILR (1950) All 81 (84) (DB). 

(23) A will after the death* of the 
testator becomes an instrument securing 
money or property within the meaning 
of Section 7 (iv-A) (U. P.) of the Court- 
fees Act. AIR 1956 All 71 (Pr. 8) ** 
AIR 1956 All 492 (494) (DB). (AIR 1953 
All 550, Overruled; AIR 1944 All 84: 
AIR 1929 Mad 396 and AIR 1948 Mad 
501 Dissent, from.) AIR 1966 All 
563 (565) = 1966 All LJ 489 (FB). (AIR 
1944 All 84, Overruled; AIR 1948 Mad 
501, Dissented.) 

(24) The expression ‘market value’ in 
Section 7 (iv-A) means the value which 
the property would fetch in open 
market regardless of any consideration 
such as litigation relating to it. AIR 1949 
All 63 (65, 68) = ILR (1949) All 3 (DB). 

(25) The expression “market value” in 
Section 7 (iv-A) does not . mean the 
value of the property as mentioned in 

[Vol. 6] 3 A.M. 81 


the deed sought to be cancelled. AIR 
1949 All 535 (Pr. 5) = ILR (1949) All 
498 (DB). 

(26) It has been held that the words 
“predecessor in title” in Section 7 (iv-A) 
Clause (1) mean a person from or 
through whom the plaintiff derives his 
title, and where the rights of two per- 
sons are derived from the same source 
but the rights of each are independent 
and not interdependent one cannot be 
considered the predecessor-in-title of an- 
other. AIR 1957 All 90 (91) (DB>. 

(27) Where a Hindu father executes 
an instrument of sale of the joint 
family property on behalf of himself 
and for his minor son as his guardian, 
the son cannot be said to be a party 
to the sale-deed within Section 7 (iv-A) 
(1). AIR 1950 All 460 (Pr. 9). 

(28) Minor plaintiff on whose behalf 
the next friend flies a partition suit is 
a “party to the suit” for the purpose of 
Section 7 (iv-A) (1). AIR 1966 All 542 
(542) = 1966 All LJ 633 (DB). 

(29) Article 17 of Sch, II would not, 
in its application to U. P. override the 
provisions of Section 7 (iv-A), (U. P.) 
Court-fees Act. AIR 1955 All 667 (Pr. 3) 
(DB). 

Section 7 (iv-B) (U. P.) — Note 1 

(1) Clause (b) of the paragraph ap- 
plies to a suit in which the only relief 
claimed is one to obtain an injunction. 
AIR 1940 Oudh 249 (250) « 15 Luck 
415 (DB) *• AIR 1949 All 560 (Pr. 4) 
= ILR (1949) All 882 (DB). 

(2) The “market-value” referred to in 
the first proviso of the paragraph means 
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(ii) falling under clauses (c) and (d), the property to which title by successiom or 
otherwise may be diverted or affected by the alleged adoption, and 

(iii) falling under clause (e), the property which forms the subject-matter of the 
award, shall be deemed to be the property involved in or affected by the relief 

sought within the meaning of the proviso to this sub-section.” — U. P. Acts 19 of 
1938 (9-1-1939) and 44 of 1958, S. 2 (2) (1-4-1959). 

“(iv-C) In suits — 


(a) for the restitution of conjugal rights; 

(b) for establishing or annulling or dissolving a marriage; 

(c) for establishing a right to the custody or guardianship of any person such 
as a minor including guardianship for the purpose of marriage; 

according to the amount at which the relief sought is valued in the plaint, but in 
no case shall such amount be less than Rs. 200” — U. P. Acts 19 of 1938 and 44 of 
1958, S. 2 (3). 

OfO o 01 


[®] Explanation deleted by Act 44 of 1958, S. 2(3) (1-4-1959). 

for possession of land, houses and gardens; 

(v) In suits for the possession of land, houses and gardens — according to the 
value of the subject-matter; and such value shall be deemed to be — where the 
subject-matter is land, and — 

(a) where the land forms an entire estate, or a definite share of an estate, 
paying annual revenue to Government, 


Section 7, Para. (iv-B) (U. P.) — Note 1 

(contd.) 

the market value of the property on the 
date of presenting the plaint. AIR 1941 
All 134 (135) = ILR (1940) All 793. 

(3) Suit by Zamindar for injunction 
restraining defendant from interfering 
with plaintiff’s right to realize tahbazan 
dues from shopkeepers of bazar — 
Relief to be valued not less than one- 
tenth of market-value of land — Market- 
value to be computed according to 
sub-section (v). AIR 1946 Oudh 61 (62) 
= 21 Luck 245 (DB). 

(4) Suit for injunction restraining 

transfer of certain postal certificates — 
Ad valorem court-fee is to be paid on 
one-tenth of value of certificates. AIR 
1946 All 392 (392) = ILR (1946) All 

455 (DB). 

(5) In a suit for injunction restrain- 
ing the defendants from interfering with 
the plaintiff’s user of the land in dis- 
pute, the value to be calculated for pur- 
poses of court-fee under Section 7 (iv-B) 
(b) (U. P.) is the market value not of 
the user of the plaintiff but of the land 
over which the user is claimed and with 
reference to which the injunction is 
sought, computed in accordance with 
Section 7 (v). AIR 1951 All 570 (Prs. 6, 
8 ). 

(6) Suit by some Parsis for injunc- 
tion restraining defendants who were 
also Parsis from interfering with rights 
of plaintiffs and of other Parsis of the 
city to enter fire temple and perform 
religious rites, etc. — Relief for decla- 
ration held not necessary — Court-fee 
payable was under Section 7 (iv-B) (b) 


and not under Section 7 (iv) (a). AIR 
1963 All 89 (90). 

(7) State seeking to collect cess or tax 
under certain Acts — Plaintiff alleging 
the Acts as void filing suit to restrain 
the State — Court-fees are payable 
under Clause (iv-B) (b) of Section 7 
and not under Cl. (iv) (a) ox Clause 
(iv-A) of Section 7 — Prayer for injunc- 
tion cannot be treated as one for a dec- 
laratory decree of which the consequen- 
tial relief is injunction. AIR 1968 SC 
102 (105) = (1967) 3 SCR 920. (AIR 

1967 All 242 Reversed.) 

SECTION 7, Para (v) — SYNOPSIS 

1. Scope. 

2. Suit for possession by a mortgagee. 

3. Suit for possession by tenant. 

Suit for possession of mine. 

5. Claim for possession in alternative 

— Court-fees. 

6. Suit for possession — Illustrative 

cases. 

7. Mode of valuation — General. 

7A. Valuation for purposes of court- 

fees and jurisdiction. 

8. *^Where the subject-matter is land.*^ 

9. “Land,” meaning of. 

10. “Land paying revenue to Govern- 

ment” — Meaning. 

11. Lease-hold, whether land within the 

meaning of Paragraph — See 

Notes 1, 3, 8 and 10. 

12. Mode of valuation of land — Cls. (a> 

to (d). 

13. “Estate”* meaning of. 
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or forms part of such an estate and is recorded in the Collector’s 
register as separately assessed with such revenue, and such revenue 
is permanently settled — 

ten times the revenue so payable; 

(b) where the land forms an entire estate, or a definite share of an estate, 

paying annual revenue to Government, or forms part of such estate 
and is recorded as aforesaid; 

and such revenue is settled, but not permanently — 
five times the revenue so payable; 

(c) where the land pays no such revenue, or has been partially exempted 

from such payment, or is charged with any fixed payment in « lieu of 
such revenue, ' 

and nett profits have arisen from the land during the year next before 
the date of presenting the plaint — 

fifteen times such nett profits : 

but where no such nett profits have arisen therefrom — the amount at 
which the Court shall estimate the land with reference to the value 
of similar land in the neighbourhood; 

(d) where the land forms part of an estate paying revenue to Government, 
but is not a definite share of such estate and is not separately assessed 
as abovementioned — the market-value of the land : 


Section 7. Para, (v) — Synopsis (cootd.) 

14. ‘^Definite share.** 

15. “Collector’s register.** 

16. “Separately assessed.” 

17. “Revenue so payable.” 

18. Clause (c). 

19. Clause (d). 

20. Market-value. 

21. Clause (e). 

22. Proviso. 

23. “House,** meaning of. 

24. “Carden”. 

25. Suit for religious property. 

26. Court-fee on appeals. 

27. Court-fee on cross-objections 

28. Bengal Amendment. 

28A. Orissa Amendment. 

29. U. P. Amendment. 

30. Reductions and remissions. 

1. Scope. — (1) This paragraph is a 
general provision for court-fees in res- 
pect of suits for possession of land, 
houses and gardens and where there is 
a specific provision applicable to a case, 
the latter will apply on the principle of 
generalia specialibus non-derogant. 
AIR 1937 Mad 831 (833). (Suit for speci- 
fic performance of contract of sale and 
possession — Section 7 (x) applies and 
not Section 7 (v).) ** AIR 1945 Bom 81 
(81) = ILR (1945) Bom 32 (DB). (Do.) 

(2) Suit for Specific performance _ of 
contract of lease — Relief of possession 
only incidental to it — Court-fee, held, 
was payable under Section 7 (x) (c) 
and not under Section 7 (v). AIR 1959 
Madh Pra 430 (431, 432) = 1959 MPLJ 
649 . 


(3) Under this paragraph, the suit 
need not be for proprietary possession. 
AIR 1931 Oudh 366 (367, 368j = 6 Luck 
684 (DB). (Suit by usufructuary mort- 
gagee against prior mortgagees.) 1896 
Pun Re No. 1, p. 1 |2) (FB). (Suit by 
mortgagee against third person.) 1892 
Pun Re No. 56, p. 205 (206) (FB). (Suit 
for possession by likha mukhi mort- 
gagee.) 

UBut see AIR 1929 Oudh 321 (321) = 
5 Luck 101 (DB). (Suit by mortgagee to 
recover possession is not governed by 
Section 7 (v) but by Section 7 (ix) — 
that section covers suits for proprietary 
possession.)] 

(4) The paragraph applies to suits 
for exclusive possession as well as to 
suits for joint possession. 1892 Pun Re 
No. 56, p. 205 (206) (FB). 

(5) Where the essential relief in the 
suit is for recovery of possession. 
Section 7 (v) (c) would apply irrespec- 
tive of the fact whether the plaintiff 
asked for declaration of title or not. 
AIR 1963 Orissa 71 (73) = 28 Cut LT 
563. 

(6) A suit for possession will come 
under this paragraph though the suit is 
for possession on payment of a certain 
sum to the defendant. AIR 1928 Lah 
852 (853). 

(7) A suit for confirmation of posses- 
sion simply means that if the plaintiff is 
found not to be in possession he must 
be given a decree for possession and as 
such comes within this paragraph. AIR 
1935 Pat 191 (191). (AIR 1923 Pat 137 
= 2 Pat 198. Rel. on.) ♦* AIR 1923 Pat 137 
(138) = 2 Pat 198 (DB) ** (1911) 11 Ind 
Cas 882 (884) (Cal). (Suit for declara- 
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Proviso as to Bombay Presidency: 

Provided that, in the ^territories subject to the Governor of Bombay in 
Council, the value of the land shall be deemed to be — 


(1) where the land is held on settlement for a period not exceeding thirty 

j^ears and pays the full assessment to Government — a sum equal to 
five times the survey-assessment; 

(2) where the land is held on a permanent settlement, or on a settlement 

for any period exceeding thirty years, and pays the full assessment to 
Government — a sum equal to ten times the survey-assessment; and 

(3) where the whole or any part of the annual survey-assessment is remit- 

ted — a sum computed under paragraph (1) or paragraph (2) of this 
proviso, as the case may be, in addition to ten times the assessment, 
or the portion of assessment, so remitted. 

Explanation. — The word “estate,” as used in this paragraph, means any land 
subject to the payment of revenue, tor which the proprietor or a farmer or raiyat 
shall have executed a separate engagement to Government, or which, in the 
absence of such engagement, shall have been separately assessed with revenue: 

[®] See para. 8 of A. O., 1937. In view of this provision the expression “Governor 
of Bombay in Council” has been left unmodified. Since Court-fees Act has been 
repealed by Bom. Act 36 of 1959, this has an academic interest only. 

STATE AMENDMENT 

Manipur and Tripura 

Omit proviso to clause (d) of para, (v) — See G. S. R.s. 1139, 1140, Gaz. of Ind, 
1-7-63, Pt. II, S. (i). Ext., pp. 501 and 531. 


Section 7, Para, (v) — Note 1 (contd.) 
tion and confirmation of possession held 
for recovery of possession.) 

(8) Prayer for confirmation of posses- 
sion a mere surplusage — Court-fee under 
this section is not payable. AIR 1967 
Cal 423. 

(9) Reversionary suit — It is essen- 
tially one for possession — Only Sec- 
tion 7 (v) (c) is applicable. AIR 1969 
Orissa 257 = ILR (1968) Cut 270. 

(10) A suit for possession of a tank- 
bed or of a temple is not capable of 
valuation and comes under Sch. II, Art. 
17 and not under this paragraph. AIR 
1934 Mad 714 (715) = 58 Mad 471. (Suit 
for possession of tank-bed.) ** AIR 1924 
Mad 19 (22) = 46 Mad 782 (FB). (Suit 
for possession of temple.) 

(11) This paragraph will apply whe- 
ther or not the plaintiff claims any bene- 
ficial interest in the property sued for. 
AIR 1925 Mad 804 (805). (Properties 
claimed as trustees.) 

[See also 1912 Pun LR No. 216 p. 685 
(687) (DB). (Suit for removal of de- 
fendant from management of dharma- 
shala held to be one for possession.)] 

(12) The technical rules for valuation 
contained in this paragraph apply only 
to suits for possession. It cannot be held 
that they are applicable whenever land 
has to be valued for purposes of court- 
fees though the claim in question may 
not be for possession. AIR 1931 Mad 710 
(711). 

(13) A suit by a landlord for eject- 
ment of certain fixed rate tenants comes 
under this paragraph, but in such a case 


the land itself would not be the subject- 
matter of the suit for the purpose of 
clauses (a) to (d) of the paragraph. The 
relief must be valued under the general 
words in the first clause of the para- 
graph and not according to the subse- 
quent clauses. (1893) 15 All 63 (64) (DB). 

(14) A suit for eviction of the licensee 
who continues to live in the licensed 
premises in spite of termination of his 
license, and for possession has to be 
valued under Section 7 (v) (e). 

If a licensee continues to be in pos- 
session of certain premises after expiry 
of a reasonable time from the date his 
license is revoked, he does so only as 
a trespasser. If, therefore, a suit is in- 
stituted for his eviction it is clearly a 
suit for recovery of possession from a 
trespasser. The entire value of the pro- 
perty in question must be held to be the 
value of the subject-matter of the suit. 
AIR 1963 Pat 308 (308, 309, 311) = 1963 
BLJR 704 (FB). (AIR 1927 Pat 140, 
Overruled; AIR 1961 Cal 229 (SB), Rel. 
on.) *♦ AIR 1961 Cal 229 (240) = 65 Cal 
WN 1 (SB). (AIR 1959 Cal 537, Over- 
ruled.) 

(15) A suit by a tenant to recover 
possession of leased land from the land- 
lord and third persons, comes under 
this paragraph but the subject-matter 
of the suit will not be the land itself 
but the lease-hold interest and the court- 
fee on the suit should be paid according 
to the value of the lease-hold interest 
and not according to the scale mentioned 
in clauses (a) to (d). AIR 1914 Cal 791 
(791) (DB). 
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tor liouses and gardens; 

(e) where the subject-matter is a house or garden — according to the market- 
value of the house or garden : 

STATE AMENDMENTS 

Andaman and Nicobar 

Same as that of West Bengal. — Reg. II of 1957. S. 7 (2) (1-8-1957). 

Assam and Nagaland 

In clause (a) of para. (V) for the word “ten” the word “twenty” was substituted. — 
Assam Act 3 of 1932: Act 27 of 1962, S. 26 (w. e. f. 1-12-1963). 

Bihar 

In clause (a) of S. 7 (v) for the word “ten” the word “twenty” was substituted and 
in clause (b) of S. 7 (v), for the word “five” the word “ten” was substituted. — Bihar 


and Orissa Act 2 of 1922 (21-8-1922). 
Madhya Pradesh 

In paragraph (v) of Section 7 — 

(1) in clause (a), between the words 
the land”; 

(2) in clause (b) — 

(i) between the words ‘or’ and 

land"; 

(ii) for the word ‘five* substitute 


Section 7, Para, (v) — Note 1 (conld.) 

(16) In a suit for possession by a 
usufructuary mortgagee the value of the 
mortgagee interest will be the value of 
the suit. AIR 1924 Oudh 163 (163, 164). 

(17) Suit by tenant to recover posses- 
sion from trespasser — Section 7 (v) (d) 
applies. AIR 1938 Oudh 139 (139). 

(18) Suit for possession of share in 
imder-proprietary tenure — Ss. 7 (v) (a) 
applies. AIR 1921 Oudh 110 (111) = 24 
Oudh Cas 29. 

(19) Section 7 (v) (a) applies to a suit 
by subordinate tenure-holder. (1882) 8 
Cal 192 (194, 195) (DB). 

(20) In a suit for ejectment the value 
of the suit is the value of the rights 
which on his plaint plaintilT seeks to 
recover. (1920) 24 Cal WN 167n (168n). 

(21) Section 7 (v) shows in clear terms 
that the subject-matter of a suit for the 
possession of a house or property is the 
house or property itself and not some- 
thing else. AIR 1956 Madh B 47 (Pr. 3) 
= ILR (1956) Madh B 77. 

(22) The particular clause that is to 
be applied to the case which involves a 
claim for possession of immovable pro- 
perty against a licensee is Section 7 (v). 
The subject-matter of the suit is the 
property itself and nothing else. AIR 
1955 Mys 98 (Pr. 6) = ILR (1955) Mys 
261 ** AIR 1954 Mad 200 (Pr. 6) •• ILR 
(1954) Madh-B 137 (139) *• AIR 1952 
Madh-B 123 (Pr. 3) •• AIR 1949 Cal 
621 (Pr. 2) = ILR (1950) 1 Cal 371 ** 
AIR 1949 Mad 719 (Pr. 3). 

(23) A suit for ejectment of a licensee 
falls under Section 7 (v). Section 7, 
Cls. (xi) (cc) governs suits between land- 
lord and tenant only and it is not possi- 


or* and “forms part” insert the words “where 


“forms part” insert the words “where the 


the words “twenty”; 


ble to treat a licensee as a tenant be- 
cause the position and rights of the two 
are quite different. AIR 1960 Tripura 7 
(7, 8). 

(24) The object of a suit under Sec- 
tion 7 (V) is “the possession of land, 
houses or gardens”’ while the subject of 
the suit is “land, houses or gardens,” 
clearly the subject of the suit is not the 
same thing as the object of the suit. 
AIR 1951 Simla (Punj) 238 (Pr. 10) = 
ILR (1951) Punj 155. 

(25) The valuation of a suit for pos- 
session of a shop in a market building 
by the permanent lessee thereof depends 
on the market value of the lease-hold 
rights in it. AIR 1950 Nag 237 (Pr. 4) 
= ILR (1950) Nag 432. 

(26) Suit for injunction directing 

licensee, whose licence has been termi- 
nated to vacate — Section 7 (iv) (d) 
and not Section 7 (v) applies. AIR 1964 
J & K 99 (103, 104) = 1964 Kash LJ 

141 (DB). 

(27) Suit for possession by partition 

— Plaintiff alleging that he was in joint 
possession of properties in suit — Suit 
held, was governed by Sch. 2, Art. 17 
(vi) and not by Section 7 (iv) (b) nor 
by Section 7 (v). AIR 1966 Goa 1 (FB). 

(28) Partition suit — Plaintiff in actual 
and constructive possession of property 

— Art. 17 (vi) applies and not Section 7 
(iv) or (V). AIR 1966 Him Pra 4. 

(29) Suit for partition of watan pro- 
perty on allegation that plaintiff has 
been validly adopted into plaint family 

— Plaintiff not in actual possession of 
suit properties — Relief comes within 

scope of Art. 17 (U). AIR 1962 Mys 53 
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(3) for the Explanation under clause (d), 
namely, — 


substitute the following 


E^lanation, 


“Explanation. — The word ‘estate’ as used in this paragraph means — 

(i; any land subject to the payment of revenue, for which the proprietor or 
farmer or raiyat shall have executed a separate engagement to Government, 
or which, in the absence of such engagement, shall have been separately 
assessed with revenue; 

(ii) any land held by a person deemed to be a tenant of State under Ss. 45 and 
59 of the Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1950 (I of 1951), or a person deemed to be a lessee 
from the State under sub-section (2) of S. 68 of the Madhya Pradesh Aboli- 
tion of Proprietary Rights (Estates, Mahals, Alienated Lands) Act, 1950 (I 
of 1951) and any reference to revenue in this paragraph shall, in such cases, 
be deemed to be a reference to the rent or lease money payable to the State 
Government in respect of such land.” — C. P. Act 16 of 1935 (21-5-1935), 
and M. P, Act 9 of 1953, S. 3 (15-4-1953). 

Manipur and Tripura 

Same as in Assam — See G. S. Rs. 1119, 1120, G. I., 1-7-1963. Pt. II, S. 3 (i). 

Ext., pp, 501 and 531 (w. e. f. 15-7-63). 

Orissa 


In paragraph V — 

(1) in clause (a) for the word “ten” the word “twenty” was substituted, 

(2) in clause (b) for the word “five” the word “ten” was substituted, 

(3) the following proviso was inserted after the existing proviso — 


Section 7, Para, (v) — Note 1 (contd.) 
(55, 56) = 1962 (1) Cri LJ 441 = 39 

Mys LJ 830 (DB). 

(30) Suit for cancellation of deed of 
exchange and for recovery of property 

— S. 7 (iv-A) and not (v) applies. AIR 
1959 Andh Pra 495. 

2. Suit for possession by a mortgagee. 

— (1) A suit for possession by a usufruc- 
tuary mortgagee comes within this para- 
graph. AIR 1931 Oudh 366 (367, 368) = 
6 Luck 684 (DB). (Suit against prior 
mortgagees.) ** 1896 Pun Re No. 1 p. 1 
(21 (FB). (Suit against tenants in pos- 
session.) ** 1892 Pun Re No. 56, p. 205 
(206) (FB). (Suit for joint possession as 
likha mukhi mortgagee of certain shares 
in wells and land is suit for possession 
of land.) 

[See also AIR 1924 Oudh 163 (163, 
164). (Suit for possession by usufruc- 
tuary mortgagee — Value of mortgagee, 
interest, i. e., amount of mortgage, is 
market value of land for purpose of 
suit.)] 

[But see AIR 1929 Oudh 321 (321) = 
5 Luck 101 (DB). (Suit for possession 
by usufructuary mortgagee to whom 
mortgagor has failed to deliver posses- 
sion does not come under this para.)] 

(2) This paragraph will apply to a suit 
by the mortgagee for possession on the 
ground that the mortgage has been 
foreclosed already. Para (ix) will not 
apply to such suit. 1893 Pun Re No. 20, 
p. 104 (105, 106) (DB). (Foreclosure under 
Regulation XVH of 1806.) ** (1878) 1 Cal 


LR 473 (474) (DB). (Suit for possession 
brought after decree for foreclosure is 
obtained.) 

(3) A suit for enforcement of a mort- 
gage by a decree for sale is clearly not 
a suit for possession of the mortgaged 
property. AIR 1931 Cal 159 (159) = 58 
Cal 829 (DB). 

(4) Transfer of Property Act (1882), 
Section 91 (a) — Subsequent mortgagee 
seeking possession of mortgaged pro- 
perty by discharging mortgage debt — 
Suit is in substance one to redeem prior 
mortgage — Court-fee is payable under 
Section 7 (ix) and not under Section 7 
(V). 1965 Cur LJ 833 (Punj) = ILR 
(1966) 1 Punj 793. 

3. Suit for possession by tenant. 

(1) A suit for possession by a tenant 
will come under this paragraph if it 
does not fall under any other more spe- 
cific provision. AIR 1938 Oudh 139 
(139). (Suit for possession by ten^t 
against trespasser — Section 7 (v) («) 
applies.) *• AIR 1918 Pat 460 (461). 
(Suit for possession of immovable pr^ 
perty based onamokarrari lease.) ** 

1951 Hyd 53 (Pr. 2) = ILR (1951) Hyd 
830. 

(2) Suit for possession of a house 
tenant against his landlord and a third 
person who is also in occupation of 
the house under an agreement of part- 
nership with the landlord — Real pM- 
session in such a case is that of the 
landlord and not of third party — Su« 
is governed by Section 7 (ix) (e) add 
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‘‘Provided further that in suits for possession of land, if rules are framed under 
S. 3 of the Suits Valuation Act, 1887, for determining the value for the purposes of 
jurisdiction, the value so determined shall be deemed to be the value of the land for 
Ihe purposes of this paragraph.” 

(4) The original Explanation was renumbered as Explanation I and after the 
Explanation so renumbered the following Explanation was added, viz. : 

"Explanation II.— In this paragraph ‘building* includes a house, out-house, stable, 
privy, urinal shade, hut, wall and any other such structure whether cf masonry, bricks, 
wood, mud, metal or any other material whatsoever.” — Orissa Act 5 of 1939 (31-10- 
1939). 

Pondicherry 

Same as in Andaman and Nicobar — See Act 26 of 1968, S. 3 and Sch., Pt 11 
<18-12-1968). 

Punjab, Haryana and Chandigarh 

In Para. V, clause (b) for the word “five” the word "ten” was substituted. — Punjab 
Act 6 of 1918 (12-6-1918); Act 31 of 1966, S. 88 (1-11-1966). 


Uttar Pradesh 

For para, (v) of Section 7 the following was substituted, namely 

"(v) In suits for the possession of land, buildings or gardens — according to the 
value of the subject-matter; and such value shall be deemed to be — 

(I) Where the subject-matter is land, and 

(a) Where the land forms an entire estate or a deHnite share of an estate paying 
annual revenue to Government, or forms part of such an estate, and is re- 


Section 7, Para, (v) — Note 3 (contd.) 
not by Section 7 (v). AIR 1954 Nag 124 
(Pr. 8) = ILR (1954) Nag 67. 

(3) A suit by a plaintiff claiming 
occupancy rights in lands with whose 
possession he has parted legally ana 
peacefully, and under orders of Court 
in judicial proceedings. for possession 
and declaration of the title of the 
kudiwaram impleading strangers to the 

suit is governed by Section 7niY^TjTt!^ irr 
not Section 7 (xi) (e). AIR 1954 Mad 168 

(Pr. 3). 

(4) A suit for possession by a sub^- 
Quent lessee against a prior lessee who 
i& holding over after the expiry of his 
term is governed not by Section 7 (xi) 
^ccJ but by this paragraph. AIR 1951 
Bom 352 (Pr. 5) = ILR (/ 951 ) Bom 385 
*• AIR 1955 Andhra 140 (Pr. 7) AIR 
1958 Andh Pra 711 (713) = ILR (19o8) 
Andh Pra 416 (DB). 

[But see AIR 1948 Mad 409 (411).J 

(5) A suit for possession by a tenant 
of a shop from which he has been dis- 
possessed by the defendant, ^ 
nartv is governed by Cl. (e) of this 
paragraph AIR 1951 Simla (Punj) 238 
(PrsfQ, 10) = ILR (1951) Punj 155. 

<6) Suit for possession of house pro- 
perty by alleged statutory tenant from 
his alleged landlords and from some 
other persons — Plaint alleging that f<^' 
clble possession was taken by landlords 
in plaintiff's absence and given to other 
Slrforw — Suit held fell under Sec- 
tion 7 (V) and not under Section 7 (xi) 


(e). AIR 1963 Guj 45 (47, 48) = (1963) 
4 Guj LR 274. , , 

(7) Suit by lessee for declaration of 
his title under lease and for possession 
of land — Transfer pendente lite of a 
portion by lessor alleged — No relief to 
avoid transfer claimed — Court-fee is 
payable according to Section 7 (v) (d). 
AIR 1962 Assam 127 = ILR (1962) 14 
Assam 436. 

4. Suit for possession of mine. — (1) 
A suit by the lessee of a mine against 
the lessor and subsequent transferees 
for possession of the mine is a suit for 
possession coming under this paragraph 
and not a suit for a right to some bene- 
fit to arise out of land. (1912) 16 Ind Cas 
963 (963) (Cal) (DB). 

5. Claim for possession In alternative 
— Court-fees. — (1) Where the relief 
of possession is claimed as an alter- 
native to a certain other relief but the 
court-fee payable in respect of the 
lief of possession is less than that on the 
other relief then court-fee should be 
paid on the latter relief. AIR 1925 Pat 
193 (194) (DB). (Suit for possession of 
land with alternative prayer for decla- 
ration that defendant was tenant in res- 
pect of the land — Prayer for partition 
also made as alternative to above reliefs 

Held, that fixed fee of Rs. 15 was 

payable on prayer for declaration or 
partition as court-fee in respect of pos- 
session was only Rs. 3, As. 12.) ** (1891) 
15 Bom 82 (84) (DB). (Suit for posses- 
sion of land — Claim In alternative for 
award of certain sum per annum in lieu 
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corded in the Collector’s register as separately assessed with such revenue 
and such revenue is permanently settled — thirty times the revenue so pay- 
able; 


(b) Where the land forms an entire estate or a definite share of an estate paying: 
annual revenue to Government, or forms part of such estate and is record- 
ed as aforesaid and such revenue is settled but not permanently — ten times 
the revenue so payable; 

(c) Where the land pays no such revenue or has been partially exempted from' 

such payment, or is charged with any fixed payment in lieu of such revenue,, 
and nett profits have arisen from the land during the three years immediately 
preceding the date of presenting the plaint — twenty times the annual average- 
of such nett profits; 

but when no such nett profits have arisen therefrom, the market value, which 
shall be determined by multiplying by twenty the annual average nett pro- 
fits of similar land for the three years immediately preceding the date of 
presenting the plaint; 

(d) Where the land forms part of an estate paying revenue to Government, but 

is not a definite share of such estate and does not come under clauses fa) 
(b) or (c) above — *' 


the market value of the land, which shall be determined by multiplying by 
fifteen the rental value of the land including assumed rent on proprietary- 
cultivation, if any. 


(H) Where the subject-matter is a building or garden— according to the market 
value of the building or garden as the case may be. 

Explanation. — The word "estate” as used in this sub-section, means any land sub- 
ject to the payment of revenue for which the proprietor or farmer or raiyat shall have 
executed a separate engagement to Government or which, in the absence of such engage- 
ment shall have been separately assessed with revenue.” — U. P Act 19 of 1938^ 
(9-1-1939). 


Section 7. Para, (v) — Note 5 (contd.) 
cf profits of land — Court-fee is payable 
on latter relief which was higher.) 

(2) Where in a suit for accounts, the 
plaint contained a claim for a specific 
amount misappropriated by the defen- 
dant with an alternative prayer for pos- 
session and mesne profits of the property 
purchased by him with that amount, it 
was held that court-fee was payable 
under this paragraph in respect of relief 
for possession and mesne profits. AIR 
1937 Mad 235 (237). 

6. Suit for possession — Illustrative 
cases. — ( 1 ) Where a person is out of 
possession of property to which he con- 
siders himself to be entitled and seeks 
to obtain possession thereof from the 
person who is keeping it back from him, 
there being no jointness of possession 
or title between the two, his suit is one 
for possession bare and simple under 
this clause. AIR 1938 Lah 275 (277) = 
ILR (1938) Lah 240 (DB). (Suit for 
partition by legatee from Hindu who 
had already separated in status from 
defendant, his brother.) 

(2) A obtaining possession of certain 
fields in execution of his mortgage de- 
cree, B, lessee of mortgagor, preventing 
A from taking crops standing on fields 
— Proceedings under Section 145, Cri- 


minal P. C., started and Magistrate at- 
taching crops, selling them and ordering; 
sale proceeds to be made over to B,. 
treating B as being in possession of 
crops — Suit by A claiming the sale* 
proceeds was held to be one for pos- 
session and not for mere declaration. 
AIR 1927 Nag 316 (317). 

(3) Where the suit is in fact to recover 
an estate the mere assertion that it i& 
a suit for administration will not make 
it one for administration and the suit 
must be valued at the value of the 
estate. AIR 1937 Rang 455 (456) »= 1937 
Rang LR 426 (DB). 

(4) A suit brought by certain mem- 
bers of a caste for the administration 
of property oJ tlie caste in which all 
the members of the caste are interested,, 
after ejectment of persons who are in ex- 
clusive possession of it and who refuse* 
to have it administered for the commoiii 
benefit, is in substance a suit for recov- 
ery of possession. AIR 1937 Mad 591 
(593). 

(5) A suit by the purchaser from a 
mortgagee having the right to sell the- 
mortgaged property without the inter- 
vention of the Court for ejectment of 
the mortgagor is one for possessioni 
liable to stamp duty under Section 7 (v). 
(1909) 1 Upp Bur Rul (Mort.) p. 5. 
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WEST BENGAL 

For paragraph V the iollowing paragraph was substituted, viz., 

"V. In suits for the possession of land, buildings or gardens, not being suits re- 
ferred to in clause V-A — 

(a) according to the value of the subject-matter, and such value shall be deemed' 

to be fifteen times the nett profits which have arisen from the land, build- 
ing or garden during the year next before the date of presenting the plaint, 
or if the Court secs reason to think that such profits have been wrongly 
estimated, fifteen times such amount as the Court may assess as such profits- 
or according to the market value of the land, building, or garden, whichever 
is lower; 

(b) if, in the opinion of the Court, such profits are not readily ascertainable oi 
assessable, or where there are no such profits, according to the market value 
of the land, building or garden. 

Explanation. — In this paragraph “building** includes a house, out-house, stable, 
privy, urinal, shed, hut, wall and any other such structure whether of masonry, bricks, 
wood, mud, metal or any other material whatsoever." — Bengal Act 7 of 1935 (2-5- 


1935) and 18 of 1963, S. 3 (2) (3-5-1963). 

Section 7, Para, (v) — Note 6 (contd.) 

(6) Where a manager of a Malabar 
tarwad in a suit against a member claims 
property as having passed to the tarwad 
by inheritance and alleges that the 
defendant's possession is adverse to the 
tarwad and not permissive, the suit 
falls under Section 7 (v) and not under 
Section 7 (iv) (b) or Sch. II, Art, 17 
(vi). AIR 1930 Mad 597 (599) = 53 Mad 
540 (DB). 

(7) P. a subsequent mortgagee, of por- 
tion of house obtaining mortgage decree, 
purchasinjg portion in execution thereof 
^d obtaining symbolical possession — 
D, a prior mortgagee, who had obtained 
mortgage decree in respect of whole 
house purchasing whole house at sale in 
execution of his decree subject to P‘s 
right — D in physical possession of 
house and refusing to allow P to enter 
into physical possession of his portion — 
Suit by P for partition of house and 
possession of his portion held was in 
truth and in fact a suit for possession 
against person in wrongful possession 
and was governed by Section 7 (v) and 
not by Sch. II, Art. 17B as amended in 
Madras. AIR 1939 Mad 506 (507) (DB). 

(8) A suit was brought for the re- 
moval of the defendant from the she- 
baitship of a private debutter and for 
the appointment of any competent per- 
son as shebait. There was a further 
prayer for an injunction against the 
defendant that he may not waste or pos- 
sess the debutter properties. It was held 
that the object of the suit was to exclude 
the defendant from the management of 
the debutter properties and not to 
recover possession and therefore court- 
fee paid on the valuation of the shebait 
right and on the value of the relief of 
Injunction was sufficient. AIR 1934 Cal 
250 (250, 251) (DB). 

(9) Plaintiff claiming to have been 
appointed member and manager of 


school committee in place of defendant 
bringing suit praying, inter alia, that if 
need be he be put in possession of office 
of managership — Suit in respect of 
prayer for possession of office of mana- 
gership held fell under Schedule II, 
Art. 17B as amended in Madras and not 
under Section 7 (v). AIR 1939 Mad 776 
(777, 778). 

(10> A suit under Section 25A. Sonthal 
Paraganas Settlement Regulation (III 
of 1872). for declaration that entries in 
Record of Rights were incorrect as plain- 
tilT’s share was not recorded in it held 
suit as framed was governed by Sch. 11, 
Art. 17 (i) and (iiil and could not be 
treated as suit for possession on ground 
that question of possession was likely 
to arise in it. AIR 1936 Pat 171 (172) = 
15 Pat 386 <DBl. (For purposes of court- 
fee, Court must look to the plaint only.) 

(11) Suit for declaration that plaint 
properties are ancestral undivided pro- 
perties, that sale deed dealing with them 
is not binding on plaintiffs and for sepa- 
rate possession — Plaintiffs not even in 
constructive possession — Defendant 
claiming adversely on basis of sale deed 
— Suit held one for possession under 
Section 7 (v) and not under Section 7 
(iv) (bi or Section 7 (iv) (c) — Prayer 
for declaration does not make any dif- 
ference. Section 7 (iv-A) (Madrasi has 
also no application. AIR 1936 Mad 411 
(412). 

(12) Suit between rival managers for 
right to manage property of deity — 
Deity admitted to be owner of property 

Suit is not for possession of land, 

buildings and garden within Section 7 
(V) — Sch. II, Art. 17 applies. AIR 1944* 
All 279 (281) = ILR (1944) All 564 

(DB). 

(13) Suit by Hindu sons for partition 
and possession of their shares in pro- 
perties transferred by their father -- 
Sons electing to treat transfer as nullity 
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Section 7. Para, (v) — Note 6 (contd.) 

— Possession with transferee — Suit 
is one for possession under Section 7 
(V) and not one for cancellation falling 
under Section 7 fiv-A) (Madras). AIR 
1949 Mad 105 (106). 

(14) PlaintiiTs" suit for declaration that 
certain alienations created by their father 
not binding upon them and for delivery of 
possession — Suit is one for possession 

— Valuation of subject-matter will be 
governed by provisions of Section 7 (v) 

— Even if none of the sub-clauses of 
Section 7 fvi is attracted in view of 
the changed situation on account of 
Bihar Land Reforms Act, still value of 
subject-matter has to be determined in 
a suit for possession of land for the pur- 
pose of determining the amount of 
court-fee payable on it. (1965) ILR 44 
Pat 1009. 

(15) Plaintiff brought a suit for dec- 
laration of his right to pala of worship 
and for an injunction restraining the 
defendants from interfering with the 
plaintiff’s exercise of the right. There 
was no allegation in the plaint that the 
plaintilf had been dispossessed of the 
debutter properties nor was there any 
prayer for possession of the same. The 
deity's title was not in controversy on 
the allegation made in the plaint. It was 
held that the suit came within the pur- 
view of Sestion 7 (iv) (c) and not under 
S. 7 (V) (a). AIR 1953 Cal 34 (Pr. 4). 

(16) Properties purchased in name of 
female member of Hindu joint family 

— Member of family suing for parti- 
tion — Benamidar in actual possession 
and claiming adversely to family — 
Plaintilf is liable to pay court-fee under 
Section 7 (v) in respect of his relief 
for possession of those properties. AIR 
1955 Andhra 200 (Prs. 6, 7). 

(17) Effect of insolvency is not to put 
an end to joint possession of coparceners 

— Suit for partition by sons of insol- 
vent — Court-fee payable is not as in 
suit for ejectment under Section 7 (v) 
but under Art. 17B of Sch. II (Mad). 
1933-1 Mad L Jour 461 (461). 

(18) In a suit brought by a MutwalU 
to recover possession of wakf property 
alienated by a former Mutwalli, if there 
is no prayer for any declaration and the 
only prayer is for recovery of possession, 
the case does not come under Section 7 
(iv) (c) but falls under Section 7 (v). 
AIR 1954 Cal 101 (Prs. 2, 3) (DB). 

(19) Suit for possession of property 
sold by guardian on ground that it was 
not binding on plaintiff — Prayer for 
cancellation is not necessary — Section 
7 (iv-A) (Mad) does not apply — Court- 
fee paid under Section 7 (v) is suffi- 
cient. AIR 1950 Mad 832 (Prs. 1, 7). 

(20) Suit for possession — Plaint stat- 
ing that compromise under which defen- 


dant had taken possession was not bind- 
ing on plaintiff — No relief as to can- 
cellation of compromise asked — Suit 
involves such relief and court-fee is pay- 
able also under Section 7 (iv-A) (U. P.) 

— Section 17 does not apply — Plain- 

tiff asked to pay court-fee on aggregate 
amount of two reliefs. AIR 1949 All 641 
(Prs. 3, 4, 5) = ILR (1949) All 896 

(DB). 

(21) Party having order in his favour 
for delivery of possession on condition 
of certain payment but failing to fulfil 
condition — Private purchaser from 
such party seeking to obtain possession 
but obstructed by persons not parties to 
suit — Petition under O. 21, R. 97, 
Civil P. C. by purchaser dismissed sum- 
marily without investigation — Suit by 
him for possession — Ad valorem court- 
fees to be paid on value of property — 
Schedule II, Art. 17 (1) not applicable. 
AIR 1949 Mad 545 (Prs. 1, 5). 

(22) Suit for separate possession of 
share in joint property as contra dis- 
tinguished from joint family property 

— Plaintiff neither in actual nor incon- 
structive possession — Section 7 (iv) (b) 
and Art. 17 (vi) do not apply — Court- 
fee payable is ad valorem under Section 
7 (V). 1962 Raj L'W 357 = ILR (1962) 
12 Raj 766. 

(23) Suit for declaration that the pro- 
ceedings under Tripura Public Demands 
Recovery Act are not valid and for 
recovery of possession of property sold 
thereunder — Payment of fixed court- 
fee cannot be justified on the ground 
that the relief prayed for in the suit 
could be had by a petition filed under 
O. 21, R. 90, Civil P. C. since under 
Section 7 of the above Tripura Act, the 
amount covered by the certificate ought 
to have been recovered as per the provi- 
sions of the Civil P. C. — Suit in the 
Civil Court is governed by the Indian 
Court-fees Act and Indian Suits Valua- 
tion Act — Court-fee held payable 
under Section 7 (v) of Court-fees Act. 
AIR 1967 Tripura 19 (24). 

(24) Suit by trustees for recovery of 
possession of dharmashala — Defendants 
alleged to have obtained possession 
wrongfully — Property under seal of 
Court in pending proceedings under 
Section 145, Criminal P. C. — Still suit 
is governed by Section 7 (v) (e) and 
not by Art. 17 (vi). AIR 1962 Punj 479 
(480). 

7. Mode of valuation — GeneraL — 
(1) The Legislature has made a distinc- 
tion for purposes of valuation under this 
paragraph between land on the one 
hand, and houses and gardens on the 
other. AIR 1936 Cal 264 (264). 

(2) "Where a plaintiff claims. In the 
suit for possession of land, demolition 
of buildings erected on it, the value ot 
the buildings need not be taken into 
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Section 7, Para, (v) — Note 7 (contd.) 

account in valuing the suit for purposes 
of the court-fees. (1897) 7 Mad L Jour 
49 (50) (DB) ** (1882) 4 All 320 (330) 
<FB) •• AIR 1957 All 337 (338) = ILR 
(1956) 2 All 765 (DB) ** AIR 1954 All 
188 (189) ** AIR 1968 MP 74 = 1966 
MPLJ 329 (DB). (C. R. No. 399 of 63 

D/. 19-12-1963 (MP), Overruled. Taxing 
Decisions of Nag HC 49 and AIR 1950 
Nag 237, Not foil.) 

(3) Suit for possession of land — 
Demolition of buildings erected on land 
also claimed — PlaintilT has to pay sepa- 
rate Court-feu on relief of demolition. 
AIR 1954 All 188 (Pr. 6) ** AIR 1968 
Madh Pra 74 = 1966 MPLJ 329 (DB). 
iC. R. No. 399 of 1963, dated 19-12-1963 
•(M. P.) Overruled.) 

(4) Where the object of the plaintifT 
is to use the land of which possession is 
sought, for grazing purposes, court-fee 
on the value of the well and the build- 
ings standing on the land need not be 
paid. 1903 Pun Re No. 78. p. 207 (208, 
209). 

(5) Trees growing on the land need 
not be valued separately in the suit for 
possession of the land on which they 
stand as they are included in the valua- 
tion of the land itself. AIR 1927 Mad 
1002 (1004) (DB) •* AIR 1918 Mad 805 
(807) = 40 Mad 824 (DBr. 

(6) Mesne profits, unless past mesne 
profits are claimed at a certain rate, 
need not be valued separately. AIR 1918 
Mad 805 (807) = 40 Mad 824 (DB). 

[See AIR 1930 Mad 833 (834) = 54 
Mad 1 (FB).] 

(7) Under Madras Estates Land Act. 
raiyati land held on patta in an estate 
cannot be used for building purposes 
without the consent of the landlord. It 
would, therefore. be wrong to value 
such land on the value of the land as 
a building site on the hypothetical as- 
sumption that the landlord would be 
willing to allow it to be used as a 
building site for some bazzar. AIR 1933 
Mad 367 (367). 

(8) A suit for possession of a part of 
a house will be chargeable with a pro- 
portionate part of the court-fee that will 
be leviable in respect of a suit for the 
whole house. (1902) 1 Low Bur Rul 303 
(306) (FB). 

[See also AIR 1949 Bom 254 (Pr. 5). 
(Suit for possession of a part of a house 
also falls under Section 7 (v) — Point 
conceded.)] 

(9) Charts issued by the District Judge 
setting out minimum values of lands in 
different parts of the district should not 
be regarded as though they were in 
themselves evidence of the value of the 
land, and a judicial officer acting in judi- 
cial matters upon such charts would 
be acting without evidence. AIR 1930 
Cal 65 (69) = 57 Cal 587 (DB). 


(10) Where the plaintiff seeks recovery 
of possession of immovable properties 
and the interest of the contesting defend- 
ants in those properties is limited, 
one ad valorem Court-fee will have to 
be paid on the market-value of that 
limited interest. AIR 1951 Trav-Co 212 
(Pr. 3). 

(11) In a suit for possession of a vil- 

lage share and sir fields if the claim 
for possession of sir fields is merely an- 
cillary to the claim for possession of the 
village share no separate Court-fee need 
be paid. Similarly, if the substance of 
the claim is not houses or gardens 
Clause (e) of Section 7 (v) would not 
apply but Clauses (a) to (d) if the land 
is assessed to land revenue and satisfies 
the conditions in those clauses. Where 
the substance of the claim is possession 
of sir fields in addition to the village 
share they have to be separately valued 
under Clause (d). Where the substance 
of the claim involves a garden or house 
the valuation is under Clause (e) on the 
market-value of the house or garden and 
it does not matter if the land on which 
they are situate is or is not assessed to 
land revenue. AIR 1950 Nag 249 (Prs. 21, 
421 = ILR (1950) Nag 748. 

(12) Suit was in effect a suit for pos- 
session of immovable property falling 
under Section 7 (v) — It may also be 
regarded as a suit for specific perform- 
ance of an award falling under Sec. 7 
(xj (d) of the Court-fees Act. In either 
case the suit had to be valued in accord- 
ance with the market-value of the pro- 
perty in suit. 1961 Raj LW 237. 

(13) Suit for possession of land — 

Alienees erecting buildings on part of 
land — PlaintifT, however not claiming 
possession of any building — Held, Court 
fee payable in such a suit could not 
be dependent upon defence which might 
be taken — Defendant could not com- 
pel the plaintiff to pay Court-fee on 
cost of building erected by them. AIR 
1959 Punj 181 (182) = 61 Punj LR 

268 (DB). 

(14) Where the plaintiff asks for pos- 
session of seri land and it is found that 
the land in respect of which the suit is 
brought is registered in the accounts as 
seri land, that a separate demarcation 
number is given to it and that the Gov- 
ernment collects the revenue in respect 
thereof as per assessment made, the 
land forming the subject-matter of the 
suit satisfies the requirements of Sec. 7 
(v) (b) and the Coure-fee need be paid 
accordingly. 

He need not pay an additional court- 
fee on the relief of demolition of super- 
structure raised thereon by the defend- 
ant, as such a relief is ancillary to the 
relief of possession of land sought for 
by the plaintiff. AIR 1962 Andh Pra 408 
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(409, 410) * (1962) 1 Andh LT 290. 

(AIR 1954 All 188, Dissented from.) 

7'A. Valuation for purposes of court- 
fees and jurisdiction. — (1) In a case 

falling under paragraph (v) of Section 7 
the valuation for Court-fee may be dif- 
ferent from the valuation for jurisdic- 
tion. In all the cases falling under 
Clauses (a), (b) and (c) of para, (v) the 
valuation for the purpose of jurisdiction 
will be the market value of the pro- 
perty in suit. Therefore, the valuation 
for Court-fee will be different from the 
valuation for jurisdiction. When, how- 
ever. the valuation for Court-fee is the 
market value of the property in ques- 
tion as in a case falling under Para, (v) 
(e) the valuation for Court-fee must be 
the same as the valuation for jurisdic- 
tion and that valuation would be the 
market value of that portion of the 
house, the possession of which the plain- 
lifT seeks to recover from the defend- 
ants. AIR 1963 Pat 308 (308, 309, 311) 
= 1963 BLJR 704 (FB). 

(2) Suit for recovery of possession 
and mesne profits in respect of raiyat- 
wari plots in ex-Madras territories 
transferred to Orissa — Court holding 
that Court-fee is payable under Sec. 7 
(v) (b) of Court-fees Act — Valuation 
for purpose of Court-fee would be deem- 
ed to be valuation for purpose of juris- 
diction. AIR 1964 Orissa 27 (28) = 29 
Cut LT 268 IDBL 

(3) Suit governed by Section 7 (v) 
(c) — Subject-matter of suit, land — 
No rules under Section 3 of Suits V’alua- 
tion Act framed — Lower Court not cal- 
culating market value as prescrib- 
ed under Section 7 (v) (c) — On evi- 
dence produced, comparison of land dis- 
cussed in evidence and suit land not 
possible — Evidence not helpful in de- 
ciding jurisdictional value — Lower 
Court taking market value of such 
land in 1937, year of sale of that land, 
as jurisdictional value — In taking 
such jurisdictional value, lower Court 
commits serious illegality — Lower 
Court has to decide market value of 
land on date of suit on evidence on re- 
cord — If suit is within its pecuniary 
jurisdiction, suit must be tried without 
calling for further Court-fees. AIR 
1969 Orissa 257 = ILR (1968) Cut 270. 

(4) Suit for declaration, injunction, 

partition and also for possession as re- 
gards immovable joint family property 
— Latter prayer dropped — Value of 
suit for purposes of jurisdiction of ap- 
pellate Court — Section 8. Suits Valua- 
tion Act, applicable as suit falls under 
S. 7 (iv) (b) and (c) and not under S. 7 
(v) or Item 17 (vii) of Schedule 2 — 

Hence, value for jurisdictional purposes 
is same as for Court-fees. AIR 1963 
Guj 291 = (1963) 4 Guj LR 1022. 


8. ^Where the subject-matter is- 
land.” — (1) A mokarari lease of a 

definite share in a revenue-paying 
estate is land within the meaning of 
clause (a) of this paragraph. AIR 1918; 
Pat 460 (461). 

9. “Land”, meaning of. — ( 1 ) The- 

word “land” is used in a restricted 
sense, i.e., as distinguished from houses: 
or gardens. (1902) 24 All 218 (225) 

(DB). 

[See also AIR 1953 Hyd 28 (Pr. 4) 
= ILR (1952) Hyd 550.3 

(2) Where the land has a house or a 
garden on it, the subject-matter is no* 
longer the land alone, but the land with 
its accretions and has to be valued as: 
such for the purpose of Court-fees even 
though it is a revenue-paying land. 
('36-43) Tax Dec (Nag) 49 (50). 

(3) The term “land” is not necessari- 

ly restricted to agricultural land but: 
covers all kinds of land, regardless of 
the use to which it is put or may be- 
likely to be put. AIR 1948 East Puni 9- 
(10) ** AIR I960 J & K 110 (112). 

(Land capable of being used a^ build- 
ing site also included.) 

10. “Land paying revenue to Govern- 
ment” — Meaning. — ( 1 ) A suit for 

possession of a definite share in an. 
under-proprietary tenure which forms; 
part of an estate assessed to the pay- 
ment of annual revenue falls under- 
clause (a) though the revenue in such 
a case may be paid by the superior pro- 
prietor and not the under-proprietor. 
AIR 1921 Oudh 110 (111) = 24 Oudh Cas: 
29 ** (1882) 8 Cal 192 (194, 195) (DB). 

[See also AIR 1931 Oudh 366 (367,. 

368) = 6 Luck 684 (DB). (Paragraph (v) 
applies to all suits for possession, pro- 
prietary, under-proprietary possession as: 
tenant, etc.)] 

[But see AIR 1929 Oudh 321 (321),= 

5 Luck 101 (DB). (Suit for possession 
by mortgagee — Paragraph (v) does; 
not apply as he does not claim proprie- 
tary possession.) ** AIR 1914 Cal 791 
(791) (DB). (Clauses (a) to (d) of this: 
paragraph do not apply to a suit for 
possession by a lessee as the leasehold 
land cannot be said to be liable to pay- 
ment of revenue the obligation to pay 
revenue being on proprietor.)] 

11. Lease-hold, whether land withini 
the meaning of paragraph. — See Notes U 
3, 8 and 10. 

12. Mode of valuation of land — 

Clauses (a) to (d). — (1) The scheme of 

the paragraph seems to be to value- 
land with reference to the revenue pay- 
able in respect of it wherever such 
valuation is possible. AIR 1937 All 206^ 
(206) = ILR (1937) All 128 (DB). 

(2) Suit for possession of paddy landsv 
— Section 7 (v) (b) applies. AIR 1934r 
Rang 313 (316) (DB). 
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(2-Aj Suit for possession over bhumi 
•dari Lands — Sale deeds also challeng- 
•ed — Valuation for Court-fee purposes 
is governed by Section 7 (v) (i) (b) of 
Ccurt-fees Act (1870). 1968 All WR 

(HC) 501 (502). 

(3) Entire holding separately assessed 
— Section 7 (v) (b) applies. AIR 1924 
Rang 102 (104) = 1 Rang 651 (DB). 

(4) Suit for possession of land sepa- 
rately assessed to revenue — No sepa- 
rate engagement with Government — 
Section 7 (v) (b) applies. AIR 1948 East 
Pun.i 9 (10). 

(5) Where the land is not subject to 
the payment of fixed annual revenue or 
though forming part of a revenue-pay- 
ing estate, does not form a definite share 
of such estate and is not separate- 
ly assessed, other modes of valuation 
are given, viz., according to the net: 
profits from the land or the market- 
value of the land (Clauses (c) and (d)). 
In such cases the idea presumably is 
that valuation according to the revenue 
is not possible. AIR 1937 All 206 (206) 
= ILR (1937) All 128 (DB). 

(6) In suits with respect to the lands 
in what was once a permanently settled 
•estate village but is now a ryot- 
wari village, if the lands are separate- 
ly assessed. Clauses (a), (o and (di of 
Section 7 (v) will not apply and Cl. (b) 
will apply if the separate assessments 
are recorded in any of the registers now 
maintained in the village, and if those 
registers are maintained under the 
authority of the Government or of the 
Coliector. 1955-1 Mad L Jour 83 (83r. 

[See also AIR 1957 Andh Pra 607 (608). 
(The proper course is to ascertain whe- 
ther a ryotwari patta has been issued 
or whether a register is maintained 
showing the separate assessment levied 
on this land. If so, the Court-fee will 
have to be levied under Section 7, 
clause (v) (b). If the terms of Sec. 7 
(v) (b) do not apply then the Court-fees 
under Section 7. Clause |v) (d) will have 
to be paid.)] 

(7) A suit for possession of a specific 
plot of land not separately assessed to 
revenue but forming a fractional share 
or a portion of a separately assessed 
part of an estate comes within Cl, (b) 
of Section 7 (v) and the value, there- 
fore for purposes of Court-fees and 
jurisdiction shall be determined in terms 
of land revenue rateably payable there- 
on and not in terms of its market-vaiue. 
AIR 1960 J & K 23 (25) |DB). 

(8) Where the lands are held for agri- 
cultural purposes and are private lands, 
the rent payable to the land-holder, in 
respect of fasli year in which the estate 
(in which the lands are situated) i.s 
notified is the land revenue. There- 
fore in a suit for recovery of such pro- 


perty the Court-fee is to be assessed on 
the basis of 10 times of that. 1958 Andh 
LT 774. 


13. “Eslafe” meaning of. — ( 1 ) A khe- 

wat khata in the United Provinces is 
only a separately assessed part of an 
estate and not in itself an estate. AIR 
1933 All 414 (415) = 55 All 531. 

[But see AIR 1937 All 206 (207) = 

ILR (1937) All 128 (DB). (The decision 
overlooks the definition of “Estate" in 
this paragraph.)] 


(2) Even when a single field is as- 
sessed to revenue it can be regarded as 
estate within the meaning of the expla- 
nation and there being no other field 
comprised in the estate it would consti- 
tute an entire estate. AIR 1948 East 
Punj 9 (10). 

14. '‘Definite share.”— (1) The mode 
of valuation under this paragraph ac- 
cording to the annual revenue is applic- 
able not only when the land in suit 
forms an entire estate but also when it 
forms a definite share of an estate. In 
such cases, the value of the suit is to 
be calculated according to the propor- 
tionate part of the revenue which cor- 
responds to the fraction which the land 
in suit constitutes out of the whole 
estate. AIR 1937 Nag 100 (100) = ILR 
(1937) Nag 309 (1908) 12 Cal WN 990 

(992) (DB) (1906) 3 All L Jour 511 
(5121 1881 All WN 5 (5) (DB). 

(2) When the land is part of an 
estate but separately assessed to re- 
venue. the mode of valuation according 
to the revenue is applicable though the 
land is not a “Definite share” of an 
estate. 1878 Pun Re No. 67, p. 226 (227) 
(DB). 


(3) When the land is part of revenue- 
paying estate but is neither a definite 
share of it nor separately assessed to 
revenue, it is to be valued according to 
its market-vaiue under clause (d) and 
not according to the Government re- 
venue. AIR 1941 Sind 154 (158) = ILR 
(1941) Kar 102 (DB) ** AIR 1951 J & K 
18 (Pr. 4) = 10 J and K LR 88 (DB). 

(Suit for possession or pre-emption of a 
fractional share of khewat paying re- 
venue.) ** AIR 1933 All 414 (415) = 55 
All 531. (Suit for possession of frac- 
tional share of khewat khata.) •* AIR 
1932 Pat 319 (321). (Suit for possession 
of kunjora ghatwali tenure.) ** AIR 
1931 Cal 417 (419) = 58 Cal 66 (DB) 
** AIR 1923 Rang 246 (246) ** AIR 1918 
Mad 25 (26) (DB) AIR 1914 Cal 442 
(444) = 41 Cal 812 (DB) ** (1911) 33 All 
630 (634) ** 1883 Pun Re No. 6. p. 13 
(15. 16) (DB). (Suit for pre-emption.) ** 
1880 Pun Re No. 102, p. 248 (249) (DB). 


(4) It has been held that when ryoti 
land is situated in an estate which had 
been taken over by the Government 
under Madras Act 26 of 1948 and if a 
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ryotwari patta has been issued to the 
person concerned under Section li of 
that Act then Court-fee will have to be 
paid under Clause (bi. Even if no patta 
has been issued there might still be a 
register maintained under the authority 
of the Government relating to the as- 
sessment of revenue payable under Sec- 
tion 23 (a) (ii) of Madras Act 26 of 1943 
to attract the definition of estate. If 
the terms of Clause (b) do not apply 
Court-fee will have to be paid under 
Clause (d). AIR 1957 Andh Pra 607 
(608). 

(5) The words “definite share” in this 
paragraph mean an undivided land un- 
demarcated fraction of an estate as dis- 
tinct from a defined, demarcated plot, 
which has been taken out of an estate. 
AIR 1918 Mad 25 (26) (DB) ** AIR 1924 
Mad 646 (647) ** (1906) 3 All L Jour 
511 (512, 513). 

[See also AIR 1921 Oudh 110 (111) “ 
24 Oudh Cas 29. (Revenue paid by 
superior proprietor — Still land is re- 
venue-paying land.)] 

(6) Where this section speaks of a 
“Definite share” in an estate as opposed 
to a “part” of the estate, it draws a 
distinction between abstract rights ir 
an estate and the concrete or physical 
portion of it. The former deals with 
abstractions, a claim to possession of 
a definite share, in inchoate rights, how- 
ever expressed, while the latter deals 
with a claim to possession of physical 
and defined parts of the whole estate 
whether actually demarcated or not. 
(’36-43) Tax Dec (Nag) 39 (41). 

(7) In the case of a specified plot of 
land which is part of a revenue-paying 
estate, unless the land is separately as- 
sessed to revenue, Court-fee will have 
to be paid under Clause (d) according to 
the market value of the land, and 
Clauses (a) and (b) of this paragraph 
will not apply. AIR 1933 Oudh 533 (534). 
(Suit for pre emption.) ** AIR 1956 Tri- 
pura 25 (26) ** AIR 1952 Mad 88 (Pr. 1). 
(Suit for possession of specific portion 
of undivided land, viz., the ‘northern 
half’ — Clause (d) and not Clause (b) 
applies.) ** AIR 1951 Mad 698 (Pr. 15) 
= ILR (1951) Mad 867 (DB). (Suit for 
recovery of specific plot with bound- 
aries.) ** AIR 1930 Lah 182 (183). (Suit 
for possession of a share in a specific 
plot of land not separately assessed.) ** 
AIR 1924 Mad 646 (647) ** AIR 1914 CaJ 
442 (443. 444) = 41 Cal 812 (DB) ** 
(1911) 33 All 630 (634) ** (1936-1943) Tax 
Dec (Nag) 39 (41). 

[See also AIR 1956 Tripura 31 (32).] 

(8) Where the suit land is a fractional 
share or a part of an “estate” which is 
separately assessed to revenue, the 
Court-fee will have to be paid under 
Clause (d) according to the market- 


value and not according to the revenue. 
AIR 1927 Mad 1002 (1005, 1006) (DB) ** 
1880 Pun Re No. 102, p. 248 (249) (DB). 

(9) A suit for a fractional share of 
khewat in the United Provinces must 
be assessed with Court-fee under CL (d). 
such khewat being only a separately as- 
sessed part of an “estate”. AIR 1933 All 
414 (416) *= 55 All 531. 

[But see AIR 1937 All 206 (207) = 

ILR (1937) All 128 (DB). (The khewat 
in question was held to be a separat<» 
estate.)] 

(10) The words “definite share” do not 
mean a definite share separately as- 
sessed with revenue in the Collector’s 
register. (1908) 12 Cal WN 990 (992» 
(DB). 

(11) Government of India Notification 
of 1921 bearing on Clause ib) of this 
paragraph issued under Section 35 of 
this Act, in substitution of original Noti- 
fication No. 4650 dated 10-9-1889, runs as 
follows : — “When a part of an estate 
paying annual revenue to the Govern- 
ment under a settlement which is not 
permanent is recorded in the Collec- 
tor’s register as separately assessed with 
such revenue, the value of the subject- 
matter of a suit for the possession of 
. . . . a fractional share of that part 
shall, for the purposes of the computa- 
tion of the amount of the fee chargeable 
in the suit, be deemed not to exceed 
five times such portion of the revenue.” 
A suit for a specific plot of land com- 
prised in a separately assessed part of 
an estate does not come within the 
above Notification, so as to be governed 
by Clause (b) as the expression “frac- 
tional share” therein can only refer to 
an undefined share and not to a definite- 
ly located area. (’94) 16 All 493 (496). 
(Suit for pre-emption of specific plots — 
Court-fees is payable under Clause (d).) 

AIR 1947 Mad 297 (298) = ILR (1947) 
Mad 643 (FB). (AIR 1927 Mad 1002 
(DB), Overruled.) ** AIR 1951 Mad 698 
(Pr. 15) = ILR (1951) Mad 867 (DB). 

(A plot of land with definite boundaries- 
can never be a fractional share within 
the meaning of the notification by the 
Madras Government issued in 1921.) ** 

AIR 1952 Mad 88 (Pr. 1) ** AIR 1943 

Pesh 96 (98) (DB) ** AIR 1924 Mad 646 
(647) ** AIR 1918 Mad 25 (27) (DB). 

[But see AIR 1945 Lah 15 (16) (DB). 
(Suit for possession of plot — Plot cap- 
able of being arithmetically worked out 
as fraction of property that has been as- 
sessed to land-revenue — Section 7 (V) 
(b) applies and not Section 7 (v) (d).)j 

(12) In the United Provinces, the Goy* 
ernment of India Notification of 1921 
issued under Section 35 of this Act is 
not now in force. See AIR 1933 All 414 
(416) = 55 All 531. 

15. “Collector’s register.” — (1) The 

expression “Collector’s register” used m 
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clauses (a) and (b) is intended to re- 
fer to the register in which the land- 
revenue is recorded for fiscal purposes 
and is maintained by the Collector. 
AIR 1935 Lah 331 (332). 

(2) In the Punjab the Jamabandi has 
been treated as the Collector’s register. 
AIR 1935 Lah 331 (332). 

(3) In Madras the Paimash register 
was held not to be the Collector's regis- 
ter. AIR 1924 Mad 646 (647)^ 

16. ^^Separately assessed.** — (^“Sepa- 
rately assessed" means assessed sepa- 
rately and not as part of a whole. 
Hence, the mere fact that by a mathe- 
matical calculation it can be stated what 
the revenue is on a particular plot 
which forms part of a unit which is as- 
sessed to revenue, it cannot be said that 
the plot is separately assessed to re- 
venue. AIR 1917 Mad 323 (323) (DB). 
(Confirmed on appeal in AIR 1918 Mad 
25 (DB).) 

(2) Plots forming a separate khata in 
themselves, though under-proprietary, 
must be taken to be separately assessed 
with Government Revenue for purposes 
of the Court-fees Act when they are so 
assessed with the rent which the khata 
as a whole is liable to pay to the supe- 
rior proprietor. AIR 1930 Oudh 520 
(520) (DB). (AIR 1921 Oudh 110 = 24 
Oudh Cas 29, Followed.) 

17. ^Revenue so payable.** — (1) Re- 

missions nf revenue granted in any 
particular year cannot be taken into ac- 
count in calculating the value of land 
for purposes of Court-fees under this 
paragraph. The calculation should be 
based on the revenue fixed at the settle- 
ment. AIR 1937 All 657 (658). 

18. Clause (c). — (1) This clause ap- 

plies to cases in which the land is ex- 
empted wholly or partially from the 
payment of revenue or is charged with 
any fixed payment in lieu of such re- 
venue. AIR 1943 Nag 315 (316) = ILR 
(1943) Nag 802 ** AIR 1914 Cal 442 (443, 
444) = 41 Cal 812 (DB). 

(2) An izara village or alienated 
village is assessed under Sections 96 
and 97 of the Berar Land Revenue Code, 
1928 to land revenue and is not exempt 
from payment of revenue. Hence, a 
suit for partition and separate posses- 
sion of a share in such a village will 
fall under Clause (b) and not under 
Clause (c) of this paragraph. AIR 1943 
Nag 315 (316) = ILR (1943) Nag 802. 

(3) A suit for possession of inam lands 
which have been wrongly classed by 
Government as ryotwari land and in 
respect of which pattas have been issued 
may be valued by the plaintiff as ryot- 
wari land held on patta at five times 


that after institution of suit, the 
lands are classed as inam. will not affect 
the question.) 

(4) “Such revenue" in this clause 

means an annual revenue payable to 
the Government whether fixed per- 
manently or not. Land subject to a 
fluctuating assessment based on the har- 
vest cannot be considered as paying an 
annual revenue to the Government, and 
must, therefore, be valued under this 
clause, AIR 1919 Lah 106 (107) = 

1919 Pun Re No. 100 (DBi. 

(5) The “year next before the date of 
presenting the plaint" means the re- 
venue year and not the calendar year. 
AIR 1935 All 642 (642). 

[But see (1906) 28 All 411 (413). (The^ 
expression denotes a period of 365 days 
reckoning backwards from the date of 
presentation of the plaint.)] 

(6) In construing the words “net pro- 

fits" regard must be had to the sub- 
ject-matter of the suit. When subject- 
matter of suit is kudivaram right the 
value of that right can only be arrived' 
at after deducting rent payable to land- 
holder and expenses incurred in culti- 
vation. AIR 1946 Mad 322 (324) = ILR 
(1946) Mad 821 (DB). (AIR 1942 Mad 
585, Overruled.) ** AIR 1954 Mad 168 
(Pr. 3). (AIR 1946 Mad 322 = ILR 

(1946) Mad 821, Foil.) 

(7) The expression “net profits” in 
relation to an estate means the differ- 
ence between the gross collection and 
the expenses incurred for collection, 
management and preservation of the 
estate including expenses incurred for 
payment of statutory public charges, for 
example, revenue, cesses, taxes, local 
rates and the like. AIR 1953 Cal 710- 
(Pr. 7) (DB). 

(8) In order to entitle the plaintiff to 
deduct any amount from the gross col- 
lection it must be shown that the 
amount spent had some connection with 
the collection of rent or management 
and preservation of the estate. AIR 1953 
Cal 710 (Pr. 7) (DB). (Case under Sec. 7 
(V) (a) (Bengal).) 

(9) Maintenance and education allow- 
ances paid to junior members of the 
family and widows and grants to medi- 
cal and educational institutions cannot 
be deducted for arriving at net profits 
of the estate. AIR 1953 Cal 710 (Pr. 7) 
(DB). 

(10) The net profits for the year pre- 
ceding the presentation of the plaint 
cannot be excluded from consideration 
for purposes of Court-fees on the ground 
that they partake of the nature of a 
windfall. AIR ^940 Mad 821 (821). 

W ^JVhere no nett profits have arisen 
fromHhe land during the year next be- 
fore the suit, the clause requires the 


the revenue payable under Clause (b). 

AIR 1918 Mad 590 (591,592) (DB). (Factj Court to estimate the land with refer- 
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eiice to the value of similar land in the 
neighbourhood. The mere fact that the 
land is “religious" does not render it in- 
capable of valuation with reference to 
the value of the similar land in 
the neighbourhood. AIR 1920 Upp Bur 
7 (8j 3 Upp Bur Rul 236. 

19. Clause (d). — ( 1 ) This clause ap- 

plies where the land in suit forms part 
of revenue-paying estate but does not 
constitute a definite share of it and is 
not separately assessed to revenue. If 
the land is a definite share of a re- 
venue-paying estate, this clause will not 
apply. AIR 1937 Nag 100 (100) = ILR 
(1937) Nag 309 =** AIR 1919 Lah 106 

(107) = 1919 Pun Re No. 100 (DB) ** 
(1908) 12 Cal WN 990 (992) (DB). 

(2) To a suit for land which is sub- 

ject to a fluctuating assessment of re- 
venue based on the harvest, clause (c) 
and not this clause, will apply. AIR 
1919 Lah 106 (107) = 1919 Pun Re 

No. 100 (DBi. 

(3) A suit for a specific plot of land 
forming part of an estate but not sepa- 
rately assessed will come under thig, 
clause and not Clause (a) or Clause (b). 
The valuation under this clause is to 
be according to the market-value of the 
land. AIR 1938 Oudh 139 (139) ** AIR 
1956 Tripura 25 (26) AIR 1952 Mad 
88 (Pr. 1) AIR 1951 Mad 698 (Pr. 15) 
= ILR (1951) Mad 867 (DB) ** AIR 
1938 Oudh 40 (41) (DB) ** AIR 1931 Cal 
417 (419) = 58 Cal 66 (DB) AIR 1921 
Pat 466 (466) (DB). (Claim for posses- 
sion of milkiat share and for direct pos- 
session of khudkasht lands — Real dis- 
jjute about claim to possession of khud- 
khast. CourL-fee payable under Gl. (d) 
of para, (v).) *'= AIR 1918 Mad 25 (26) 
(DB'. (Suit for possession of plot form- 
ing part of survey number but not 
separately assessed — Court-fee is pay- 
abl under Claue (d).) ** (1914) 25 Ind 
Cas 24 (24) (DB) (Lah) ** (1911) 33 All 
630 (634). (Suit by reversioner to re- 
cover specific plots of land — Court-fee 
payable on market-value.) ** (1894) 16 
Ail 493 (496). (Suit for pre-emption.) ** 
1883 Pun Re No. 6. p. 13 (15. 16) (DB). 
(Do.) 

i4) In a suit for possession, the 
market-value of the land at the date of 
the suit is to be taken as the basis of 
valuation. AIR 1928 Lah 852 (853). 

(5) In a suit for pre-emption, the 

market-value at the date of the safe 
will be the basis of valuation. AIR 
1924 Lah 380 (381) ** AIR 1945 Oudh 

135 (138). 

(6) In a suit for possession of a plot 
of land and for injunction for removal 
of buildings erected thereon, the valua- 
tion must be according to the market- 
value of the land and the cost of the 
buildings need not be taken into acyunt. 


(1882) 4 All 323 (329, 330) (FB) »* AIR 

1954 All 188 (Pr. 6). 

(7) Where the suit is for possession 
of land as well as buildings and groves 
standing thereon the land must be valu- 
ed under this clause and the buildings 
ajid groves under Clause (e). AIR 1938 
Oudh 40 (42) (DB). 

[See AIR 1928 Lah 852 (853). (Suit 
for possession of land and not of build- 
ings on land — Market-value of land, 
irrespective of buildings, determines 
jurisdiction of Court and amount of 
Court-fee.)] 

(8) In a suit for possession as usu- 
fructuary mortgagee, the Court-fee pay- 
able is on the market-value of the mort- 
gagee interest in the property, i.e., the 
mortgage-money, on payment of which 
the property can at any time be redeem- 
ed. AIR 1924 Oudh 163 (163, 164). 

(9) Where the subject-matter of a suit 
is only the kudivaram right in the land, 
it is the market value of the kudi- 
varam right that will be value of the 
suit. AIR 1935 Mad 569 (570, 571). 

(10) Where the subject-matter of the 
suit for possession is only the verum- 
pattom right in land it is the market 
value of the verumpattom that will be 
the value of the suit. AIR 1951 Trav-Co 
142 (Pr. 12) = 1950 Trav-Co LR 581 
(DB). 

(11) V/here the plaintiff seeks recovery 
of possession of immovable properties in 
which the defendant has a limited in- 
terest ad valorem Court-fee will have to 
be paid on the market value of that 
limited interest. AIR 1951 Trav-Co 212 
(Pr. 3). 

20. Market-value. — fl) An ancient 
temple devoted absolutely and in perpe- 
tuity to religious purposes has no mar- 
ket and therefore no market-value. A 
suit for recovery of possession of such 
a temole v/ill not be governed by Sec. 7 
(v) |e) but by Schedule II. Article 17 
(VI). AIR 1938 Nag 481 (482) ** AIR 

1924 Mad 19 (21. 22) = 46 Mad 782 (FB). 
f25 Cal 194 = 24 Ind App 177 (PC), 
Foil.) 

(2) The market-value is the value at 
the date of the suit. AIR 1928 Lah 852 
(053) ** AIR 1924 Lah 380 (381) ** AIR 

1955 Nag 184 (Pr. 9) = ILR (1954) Nag 
658 ** AIR 1949 All 107 (Pr. 5) = ILR 
(1948) All 339 *♦ AIR 1965 J & K 121 
(123. 124). 

(3) A suit for possession of service 

inam land must be valued under para- 
graph (v) and not under Schedule II, 
Article 17-A (Mad). The mere fact that 
the property is declared inalienable by 
Section 5, Madras Hereditary Village 
Offices Act (3 of 1895), does not render 
it incapable of valuation. AIR 19S1 
Orissa 183 (1) (Pr. 1) = ILR (1949) 1 
Cut 804 (DB). ^ _ 

(4) For a proper assessment of the 
market value of the land, for purpose 
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Sectton 7, Para (v) — Note 88 (oonid.) 
ofl Court-feek It is essential that a local 
Investigation should be held as the 
value of land* like the value of almost 
e v e ry other commodity* depends on Its 
quality. Where the plaintiff does m^e 
a prayer for local Investigation* the 
Court acts with material irregularity in 
not allowing this prayer. AIR 1949 Cal 
659 (Pr. 5) «= ILR (1950) 1 Cal 500 

(DB). 

(6) The fact that under Assam Aboli- 
tion of Zamindari Act the owners of 
estates are to receive three times the 
net profits as compensation, does not 
furnish a proper standard for assessing 
market value under the Court-fees Act* 
AIR 1953 Cal 710 (Pr. 9) (DB). 

21. Clause (e).— (1) Where a ten^t 

of a shop brings a suit for possession 
of the shop against third party who 
dispossessed him from the shop the sul^ 
ject-matter of the suit is shop itself, and 
not the tenancy right of the plaintiff ^d 
therefore, Cour-fee is payable imder this 
clause on the market value of the mop. 
AIR 1951 Simla (Pimj) 238 (Pr. 10) — 

, ILR (1951) Punj 155. 

(2) Lessee holding over after expira- 
tion of lease — Lessee’s heirs continuing 
in possession after his dea^ — 
idon sought from lessee’s heirs on the 
allegation that they have no right ^er 
lessee’s death — Heirs not (^scribed m 
any kind of tenants — 9 ^,hrt-fee, held, 

payable imder Section 7 (v) ^®2T^^i2Ra 
under Section 7 (xi) (cc). AIR 1908 

Punj 302 = 70 Punj LR 87. 

82. Proviso — Cases ore prior to re- 
peal by Bombay Act 36 of 1959.— (1) 

The proviso has been intended to pro- 
^de a standard of valuation in the 

Bombay Presidency for ^ 

suits for land. (1887) 11 Bom 541 (648) 

(PB) •• 1883 Bom PJ 164. 

(2) The word “Land” in this Prov^ 
means land surveyed and asses^d by 
Government. The provlm wUl 
therefore, apply to s^dts for 
of inam lands which h^e 
surveyed and assessed by Government. 

In such cases Court-fee Is to 
ed according to Clause (c) of the para- 
graph. 1889 Bom PJ 241. 

(8) Where the land to 
lor a period not exceeding thirty 
and full assessment Is p£dd jo Go^^ 
meni. the value of the land la to ^ 
computed according to the first 
graph of the proviso. 1894 Bom PJ 426 
I^B) •• 1884 Bom PJ 150 (DB). 

(4) Proviso (8) applies to lands to 
respect of me whole or any part 

ofl the survey assessment has been re- 
mitted. rss) 1888 Bom PJ 352 
(Znam village held on permanent settl e- 
ment and partially exempt from revenue 
— Proviso (8) must be appffed for det^ 
mfnfng Its value for purposes of Court- 

[Vol. 6] 3 AAf. 82 


fees.) •• 1883 Bom PJ 164. (Suit for re- 
covery of land situated In t^ukdaii vil- 
lage in respect of which large portion 
of revenue was remitted.) 

(6) The remission contemplated by 
pro^so (3) need not be expressed. In 
suits for possession of land in a taluk- 
darl village the difference between the 
full survey assessment for the land and 
the jama payable by the talukdar should 
be regarded as remission within the 
meaning of this proviso. (1887) 11 Bom 
541 (548) (FB). 

[But see (1887) 11 Bom 550a (551n) 
(DB). (This case must be deemed to 
have been overruled in 11 Bom 541 (FB).] 

(6) Proviso (3) will not apply to a 
suit for possession of land In respect of 
which there was a previous assessment 
and a remission but which is no longer 
existing. (1905) 29 Bom 480 (488) (DB). 

(7) A suit for possession of land, situ- 
ated in an ineim village, between sub- 
holders to which the inamdar is not a 
party must be valued for purposes of 
court-fees as inam land quite regardless 
of the tenure imder which it may be held 
by the actual parties to the suit. 1882 
Bom PJ 87. 

23. “House**, meaning of. — (1) The 
term “house” has not been defined by 
the Act. Prime facie. It means a build- 
ing for human habitation. AIR 1031 
Sind 6 (7) (DB). 

(2) In Its wider meaning. “House” In- 
cludes a building used for other purposes 
than ordinary human habitation. AIR 
1931 Sind 6 (7) (DB). (For example, an 
elm-house, a bake-house, a brew-house 
a lighthouse, a summerhouse, a work- 
house, a church or a temple, an eating- 
house, a stock exchange, a cow-house, 
a hen-house, a green-house.) 

(8) An indigo factory or a water mill 
comes within the meaning of the expres- 
sion “House”. (1902) 24 All 218 (225, 
220) (DB) •• AIR 1941 Pesh 69 (71) (DB). 
(24 AU 218. Rel. on.) 

(4) A suit for the recovery of a build- 

ing site, on which a house was only par- 
tially built, was held to be a suit for 
possession of a “House” falling under 
aause (e). AIR 1931 Sind 6 (7, 8) 

(DB). ((1884) Bom PJ 150, Not followedj 
AIR 1930 Sind IS, Rel. on.) 

(5) A temple building is not a “house”. 
air 1924 Mad 19 (21, 22) = 46 Mad 782 
(FB). (Per Venkata Subba Rao J.) 

(6) A used as a shelter for 

pious men and for keeping certain 

for the texuple procession is a 
5^01^”. (1936) 159 Ind Cas 636 (630) 

(Mad). 

f7) A house includes the site on which 
ft stands. AIR 1941 Pesh 69 (71) (DB) 
M AIR 1981 Sind 6 (7) (DB). 

(8) The fact that the land on which 
tha house is situated Is a oseoBo d to land 
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revenue, does not affect the Court-fee 
chargeable. AIR 1941 Pesh 69 (71) (DB) 
** (1902) 24 All 218 (225) (DB). 

(9) Suit by distinct reversioner after 
daughter’s death, for recovery of half 
share in land sold by her — Houses 
standing upon site — Plaint held could 
not be valued under Section 7, Cl. (v) 
(b) — Land as whole had to be valued 
for purposes of Court-fee and jurisdic- 
tion — Court-fee to be paid was on 
half the market value of the entire site 
together with the houses under Sec. 7 
Clause (v) (e). AIR 1949 Mad 717 
(Prs. 2. 3). 

(10) Whether a suit is for the recovery 
of the “house” or the land on 
which it stands, must be determined by 
ascertaining if the substantial subject- 
matter of the suit is the house itself. 
(1902) 24 All 218 (226) (DB). 

[See also AIR 1917 Lah 377 (378) = 
1917 Pun Re No. 27 (DB). (Suit to pre- 
empt certain share of plot of land with 
a garden and bungalow thereon.)] 

24. “Garden”.— (i) The word "Gar- 
den in Clause (e) should be taken as 
referring primarily to a garden in the 
English sense, ornamental or pleasurable 
or vegetable.” AIR 1918 Mad 805 (806) 
* 40 Mad 824 (DB). (ReTersing AIR 
1916 Mad 740.) 

[See also (1889) 12 Mad 301 (304) 
(FB).] 

(2) A suit for possession of a field 
on which coconut trees stood and which 
was assessed to revenue was held not 
to be governed by Cl. (e) but by Cl. (b) 
of the paragraph. AIR 1918 Mad 805 
(806) = 40 Mad 824 (DB). (Reversing 
AIR 1916 Mad 740.) ** AIR 1948 Mad 344 
(344) AIR 1964 J & K 34 (39) = 1963 
Hash LJ 279. 

(3) A bagayat land paidng annual re- 
venue to Government should be valued 
under Clause (a) and not imder Cl. (e). 
1884 Bom PJ 150. 

(4) Panmalla or a field where betel 

leaves are grown is not a garden within 
the meaning of this clause and if it is 
assessed to revenue it should be valued 
under Clause (a) and not under CL (e). 
AIR 1953 Hyd 28 (Prs. 4, 5) = ILR 

(1952) Hyd 550. 

(5) The meaning of the werd “Garden” 

is not restricted to a pleasure or 
vegetable garden but extend also to a 
fruit garden even though the land under 
it is assessed to revenue. (1922) 68 Ind 
Cas 345 (346) (Lah) (DB) *• AIR 1914 
Lah 388 (389) = 1914 Pun Re No. 71 

(DB). (What kind of garden not ^ven 
in report.) •• 1908 Pun Re No. 146, 
p. 669 (670) (DB). ((1889) 12 Mad 301 
(FB), Not followed.) *• 1880 Pun Re 

No. 33, p. 72 (72) (DB). (Sxiit for pos- 
session of a date garden by mortgagee is 





by section 7 (x) (bi I't 
rial for purposes of para, (v) that the 
ga^en is upon revenue paying land ) •• 
AIR 1930 Sind 15 (16) = M Sind TR A 
(DB). (AIR 1916 Mad 740. FolSwJ^) ^ 

L ^ Garden m Section 7 (v) 

(ii) does not mclude "grove”.)] 

(6) To find out whether a property is 

would be a good indl- 
cation to find out whether such proper- 
ties are popularly referred to as gardens. 

1 Sroup of wild trees which were never 
plated by any one cannot be called a 

after the trees grow up, 
cultivation to greater or less extent is 
continued in gardens and the nature of 
cultivation is usually different from that 

fields. Spade is used in ad- 
dition to, or in place of plough The 

enclosed by a fence. 
(1949) 54 Mys HCR 364 (370). 

(7) It has been held that a honge 
grove m a portion of dry land cannot be 
called a garden, within the meaning of 
the Act, especially when there is nothing 
to show that the trees were plant-* 

HCR 


(®) The term ‘garden’ connotes a 
small piece of land which is usually ad- 
jacent to a dwelling house and used for 
the purpose of growing flowers, vege- 
tables or fruit for human consumption 
or is kept in order to beauti^ and add 
to the grandeur or value of the dwelling 
house or is otherwise used for pleasure) 
AIR 1964 J & K 34 (39) = 1963 Kash 

LJ 279 (DB). 


25. Suit for religious property. — ( 1 ) 

A temple as such has no market-value 
and a suit for possession of a temple is 
chargeable with a fixed Court-fee of 
Rs. 10 under Schedule II, Article 17 (vi). 
(1938) 40 Pun LR 113 (115) •• AIR 1924 
Mad 19 (22) = 46 Mad 782 (FB). 

[See also AIR 1953 Mad 856 (Pr. 4). 
(In a suit in which the plaintiff seeks 
declaration of a joint right in respect of 
impartible and communal land which is 
not capable of valuation, the value erf 
the trees standing thereon cannot affect 
the question of valuation of the suit.)] 

(2) It cannot be said that any pro- 
perty belonging to a temple and sued 
for as such has no market-value. Whe- 
ther the property is capable of valuation 
or not depends on the nature of user to 
which it is put. Ordinarily it is the 
materials and site of the temple and 
the buildings which are an adjunct to 
it that will not be capable of valuation. 
(1938) 40 Pun LR 113 (115) •• AIR 1953 
Madh B 40 (Pr. 9) •* AIR 1948 Mad 345 
(345). 

[See also AIR 1920 Upp Bur 7 (8) 

3 Upp Bur Rul 236. (Merely because 
property is religious property it cannot 
be said to be incapable of valuation.)] 
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(3) Suit for possession of wakf proper- 
ttes by mutwalli — Court-fee is not pay- 
able ad valorem on market value of pro^ 
p>ertles — Plaintiff should value his suit 
in accordance with his estimate of what 
the value of his rights as mutwalli 
would amount to. AIR 1948 Cal 312 
(319) = ILR (1949) 1 Cal 333 (DB) •• 

AIR 1954 Cal 101 (Pr, 7) (DB). 

26. Court-fee on appeals. — ( 1 ) Where 

a suit for possession is decreed and the 
defendant appeals from the decree, the 
appeal is liable to be charged with 
Court-fees according to the scale laid 
down under this paragraph though the 
defendant is in possession and is not 
asking for a decree for possession in his 
favour. AIR 1931 Cal 333 (335) •• AIR 
1952 Trav-Co 5 (Pr. 9) = ILR (1951) 

Trav-Co 275 (DB) •• AIR 1929 Sind 
161 (161) (DB) •• (1893) 16 Mad 310 

(311) (DB). 

[See (1906) 29 Mad 172 (173) (DB).] 

[See also AIR 1927 All 308 (308) 

= 49 All 398. (Land falling under para- 
graph (v) (c) — Court-fee on appeal 

under Clause (c) is enough though plain- 
tiff may have paid fee under Clause (d).) 

* *AIR 1925 Mad 805 (805). (Appellant 
claiming possession as trustee — Still 
Court-fee must be paid under this para- 
graph).] 

(2) If the suit is dismissed and the 
plaintiff appeals repeating his claim for 
possession, the appeal will come under 
thig paragraph. 1881 All WN 5 (5) (DB). 

[See also (1912) 17 Ind Cas 270 (271) 
(DB) (Lah). (Suit for removal of de- 
fendant from management of dharma- 
shala held to be for possession — Suit 
dismissed — Appeal by plaintiff « Same 
Court-fee as in trial Court.)] 

(3) Where the suit is decreed subject 

to the plaintiff paying a certain sum te 
the defendant and the plaintiff appeals 
against such condition in the decree he 
will have to pay ad valorem Court-fee 
on the amount in dispute. AIR 1939 
Mad 49 (50) » ILR (1939) Mad 328 

(DB). (Value of improvements.) •• AIR 
1952 Mad 23 (Pr. 2) •• AIR 1926 Mad 
225 ( 226) (DB) ** AIR 1922 Lah 440 
(441) (DB) ** AIR 1921 Lah 371 (372) *• 
(1912) 15 Ind Cas 746 (747) (Oudh) •• 
(1910) 13 Oudh Cas 62 (65) (DB). 

[See however (1900) 23 Mad 84 (85) 

(DB). (Suit to eject defendant — Ap- 
peal by defendant — Held, even where 
claim for improvement is the only ques- 
tion raised in appeal, appellant should 
not be called upon to pay Court-fee 
other than that payable in sxiit for pos- 
session.)] 

(4) Where a decree for possession is 
subject to the payment of a certain sum 
of money and the defendant appeals 
from the decree on the ground that the 
plaintiff was not eatitled to a de c r ee for 
possession at all, Court-fee on the ap- 


peal will have to be paid under this 
paragraph. AIR 1925 Mad 323 (324) = 
48 Mad 652 AIR 1953 Him Pra 4 

(Prs. 4. 6) •• AIR 1922 All 358 (360) = 
44 All 629 •• 1907 Pun Re No. 39, p. 168 
(170) (DB). 

(5) Even where a defendant appeals 

against a decree for possession on the 
ground that the plaintiff is bound to pay 
a certain sum before he can recover pos- 
session, the appeal will be governed for 
purposes of Court-fees' by ’ this clause. 
AIR 1928 Mad 929 (930) (DB). (Claim 
for compensation as a condition pre- 
cedent to plaintiffs seeking to enforce 
their right to eject.) •• AIR 1951 J & K 
10 (Prs. 2, 3) = 9 J and K LR 162 
AIR 1914 All 273 (275) = 36 All 322 

(Claim for dower debt.) •• (1900 ) 23 Mad 
84 (85). (Claim for compensation for im- 
provements.) 

(6) Where a plaintiff is awarded 
possession but only for a limited period 
and he appeals against such limitation 
of his right a court-fee of Rs. 10 is 
sufficient on the appeal as he is only 
in the position of a person seeking a 
declaratory decree. (1911) 33 All 705 (707). 

[But see (1875) 24 Suth WR 454 (455).] 

(7) Appeal from a decree of the Sub- 
Judge, passed on a reference by the 
Collector under the Bengal Alluvival 
Lands Act, Section 5 — Court-fee of 
Rs. 20 held sufficient. AIR 1932 Cal 47 
(49) = 58 Cal 710. 

(8) Suit for possession by mortgagee 

— Conditional decree allowing mort- 
g^or to redeem mortgage on payment 
of certain sum of money passed Ap- 

peal by mortgagee for unconditional 
decree — Held, that court-fee was pay- 
able ad valorem on five times the Gov- 
ernment assessment. AIR 1920 Oudh 308 
(308). 

(9) Suit for declaration of title and 
co 2 ifirmation of possession — Court fee 
of Rs. 10 paid on declaration — Relief 
of confirmation valued at Rs. 100 and 
court-fee Rs. 7-8 paid thereon — Court 
holding value of subject-matter to be 
Rs. 3,000 demanding court-fee thereon — 
Plaint rejected on plaintiffs failure to 
pay additional court-fee — Appeal by 
plaintiff — Held court-fee on Rs. 3,000 
should have been paid on appeal. AIR 
1916 Cal 276 (277) (DB). 

(10) Decree for possession and mesne 
profits — Appeal by defendant — Court- 
fee on futtire mesne profits need not be 
paid (1898) 21 Mad 372 (372) (DB). 

(11) Suit for possession dismissed on 

ground of insufficiency of court-fee — 
Appeal by plaintiff — Court-fee need not 
be paid as on claim or possession but 
only on amount of coiut-f^ in dispute. 
1882 All N 244 (244). ^ 

(12) Suit for ejectment against several 
defendants — Each elaixnhig to be in 
possession of specific plot of land — Suit 
decreed — Sc^e defendants alone ap- 
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STATE AMENDMENTS 

Sectioos 7 (v-A) and (v-B) 

Uttar Pradesh: 

After sub-section (V) of Section 7 the following w«re inserted as sub-sections (V-A) 
and (V-B), namely : — 

“(V-A). In suits for possession — 

(1) of superior or proprietary ri^ts where under-proprietary or sub-pro^^ 
tary ri^ts exist in the land — 
according to the market value of the subject-matter, 
and such value shall be determined by multiplying by fifteen the ■nnna] profits 
of the superior proprietor. 


Section 7, Para (v) — Note 26 (oontd.) 

pealing — Appellants not liable to pay 
court-fee in respect of plots claimed by 
non-appealing defendants. AIR 1945 Pat 
453 (455) = 24 Pat 379 (DB). 

(13) Where the memorandum of 
second appeal does not give any valua- 
tion it must be taken that the valuation 
is the same as that in the first appellate 
Court for the purpose of court-fees. AIR 
1953 Ajmer 24 (I) (Pr 2). 

(14) Suit for ejectment against several 
defendants — Each claiming to be in 
possession of specific plot of land -r- 
Suit decreed — Some defendants alone 
appealing — Appellants not liable to pay 
court-fee in respect of plots claimed by 
non-appealing defendants. AIR 1945 Pat 
453 (455) = 24 Pat 379. 

(15) Suit for possession — Defendant’s 
claim for compensation for improve- 
ments — Decree against defendant — 
Decree against — Appeal by defendant 
— Appeal essentially relates to posses- 
sion — Court fees paid on basis of relief 
for possession is adequate. AIR 1962 
Mys 155 (156, 157) = 38 Mys LJ 565. 

(16) Suit for possession from a person 
said to be lessee — Trial and First Ap- 
pellate Courts holding the lease to be 
void — Relationship of lessor and lessee 
also found not to exist — Court-fee on 
memorandum of appeal, held, had to be 
paid on market value of property. (T. 
P. Act (1882), Section 105). 1969 Cur LJ 
589 (592) (Punj). 

27. Court-fee on cross-objections. — • 

(1) A memorandum of cross-objections Is 
not included within the meaning of the 
word “suit” in Section 7 and hence 
cross-objections claiming possession of 
immovable property are not liable to be 
charged with court-fee under this para- 
graph but under Sch. I, Art. 1. AIR 
1925 All 119 (119) = 47 All 89. 

(2) Suit for cancellation of sale-deed 
and possession — Court dismissing claim 
for possession but holding that as to 
part of consideration, viz., Rs. 100, there 
was no legal necessity and giving relief 
as to such amount — Appeal by plain- 
tiff — Cross-objections by d^endant 
against that part of decree which re- 
lated to Rs. 100, held liable to ad valo- 


rem court-fee on amount involved, viz., 
Rs. 100. AIR 1924 All 175 (175) = 45 All 
537. 

28. Bengal Amendment. — (1) If the 
Court has reason to think that the 
amount of nett profits given by the 
plaintiff has been wrongly estimated 
then the Court has to ascertain (i) the 
net profits of the land, building or gar- 
den as the case may be in the year Im- 
mediately preceding the presentation of 
the plaint, and also (ii) its market value. 
If the nett profits are not readily ascer- 
tainable or assessable or where there 
are no such profits the Court has only to 
ascertain the market-value of the land 
building or garden under clause (b) of 
the paragraph. But where they are 
readily ascertainable or assessable the 
Court is bound to direct inquiry under 
both the heads (1) and (ii) and demand 
additional court-fee on the basis of the 
lower of the two figures arrived at in 
such inquiry. In such a case the Court 
cannot merely ascertain the amount of 
nett profits and assess court-fee on fifteen 
times such profits without determining 
the market-value. AIR 1940 Cal 438 (440, 
441) == ILR (1940) 2 Cal 450 (DB). 

(2) Suit for recovery of possession 
against ex-tenant and transferee from 
him on ground of forfeiture of tenancy 
by reason of transfer of tenancy rights 

— Suit is governed by Section 7 (v) (a) 
(Beng) and not by S. 7 (vl) (cc) — Net 
profit would be rent received by 
landlord after excluding collection 
charges, taxes etc. AIR 1940 Cal 426 
(Prs. 7. 10) = ILR (1048) 2 Cal 554. 

(3) Suit for possession against licen- 
see after revocation of license — Court- 
fee payable is ad valorem on market 
value of premises under Section 7 (▼) 
(b). AIR 1060 Cal 420 (420, 421) « 64 
Cal WN 80 (DB). 

28A. Orissa Amendment. — (1) Suit 

for recovery of possession — Disputed 
land constituting definite share of State 

— Section 7 (v) (h) (as amended In 

Orissa) applies — Valuation for pur- 
poses of court-fee should be ten times 
the revenue payable — In absence of 
rules framed by State Government or 
by High Court, for detenninatioa of 
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(2) of under-proprietary or sub-proprietary land as such — 
according to the value of the subject-matter, and such value shall be determined 

by multiplying by ten the anmial under-proprietary or sub-proprietary rent as the case 
may be, recorded in the Collector’s register as payable for the land for the year next 
before the presentation of the plaint 

If no such rent is recorded in the Collector's register, die value shall be determined 
in the manner laid down in clause (c) of sub-section (v) of this section save that the 
multiple will be ten. 

Explanation. — Land held by any permanent lessees shall be treated for the purpose 
of this sub-section, as under-proprietary or sub-proprietary land." 


“(v-B). In suits for possession of land between rival tenants and by tenants 
against trespassers — 

according to the value of the subject-matter and such value shall be determined if 
such land is the land of — 

(a) a permanent tenure-holder or a fixed rate tenant — by multiplying by twenty 
the annual rent recorded in the Collector’s register as payable for the land 
for the year next before the presentation of the plaint; 

(b) an ex-proprietary or occupancy tenant — by multiplying by two such rent in 
case of suits for possession of land between rival tenants, and by animal 
rent in suits by tenants against trespassers; 

(c) any other tenant — by annual rent 

If no such rent is recorded in Ac Collector* s register, Ae value shall be determin- 


ed in the manner laid down in clause (c) of 
multiple shall be Aat entered in clauses (a), 
Ae class of tenancy affected is governed by 
— U. P. Act 19 of 1938 (9-1-1939). 


Section 7, Para (v) — Note 28-A (contd.) 
value for purposes of jurisdiction it is 
open to plaintiff to value the relief 
sought for purpose of jurisdiction, which 
need not be the market value. AIR 
1969 Orissa 262 ( 262, 263) = 35 Cut LT 
476. 

29. U. P. Amendment. — (1) The test 
laid down in Section 7 (v) (I) (D) for 
determining the market-value of the 
land, (viz.), multiplying by fifteen the 
rental value of the land is not appli- 
cable where there is no evidence of the 
rental value. In such cases the market- 
value must be determined in any other 
' proper manner. AIR 1945 Oudh 135 (137). 

(2) The price which a property may 

fetch in the market by sale is not neces- 
sarily the same as the price calculated 
for the purposes of court-fee under Sec- 
tion 7 (v) (i) (e). Court-fees Act. AIR 

1954 All 188 (Pr. 11). 

(3) Suit for possession of property 
by plaintiffs as stridhan heirs — Vali- 
dity of will leaving property to defen- 
dants challenged — Court-fees paid on 
valuation of property in accordance with 
Section 7 (v) (U. P.) — Proper Court- 
fees ^ Court-fees required to be paid 
in accordance with Section 7 (iv-A) also 
AIR 1962 All 268 = 1961 All U 884. 
(Overruled on another point In AIR 
1968 All 216 (FB).) 


sub-section (v) of Ais section save Aat Ae 
(b) and (c) of this sub-section according as 
clauses (a) or (b) or (c) of Ais sub-section." 


(4) Exercise of jurisdiction in one of 
two alternate manners — Suit for pos- 
session of house — F4xation of market 
value for Court-fee at 20 years’ rent 
by Subordinate Courts instead of at 
current cost of construction less depre- 
ciation — Rejection of Commissioner’s 
valuatk>n — No illegality or material 
irregularity for interference in revision. 
AIR 1960 All 590 (593, 594) = 1960 All 
LJ 514 (DB). 

30. Reductions and remissions. — (1) 
The Madras Government Order No. 
5791 of 17th May 1943 does not apply 
to k suit Hoy persons who claim to be 
trustees of certain trust-property against 
the defendant who puts forward the 
same claim which is not conceded by 
the plaintiffs. AIR 1945 Mad 102 (108) 
= ILR (1945) Mad 584 (DB). 

Section 7 (V-B) (Uttar Pradesh)— Note 1 

(1) Suit for declaration that ejectment 
order against plaintiff-tenant is ultra 
vires and for Injunction restraining 
defendant from interfering with plain- 
tiff's possession — Suit fal& under S. 7 
(Iv) (a) — Consequential relief cannot 
be valued under Section 7 (IV-B) (U. P.) 
— It should be valued on principle oi 
Section 7 (V-B) (U. P.) 1. e. on one 
year's rental. AIR 1949 All 660 (562) ^ 
ILR (1940) All 882. 
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West Bengal 

After paragraph V insert the follewing ; 

“v-A. In a suit for recovery of possession of immovable property from— 

(a) a trespasser, where no declaration of title to the property is either prayed 
for or necessary for disposal of the suit — according to the amount at which 
the relief sought is valued in the plaint subject to the {H'ovisions of Sec- 
tion 8-C; 

(b) a licensee upon revocation or termination of his license, — 

(i) where a license fee is payable by the licensee in respect of the immovable 

property to whidi the stiit refers, according to the amotmt of the 
license fee of the immovable property payable for the year next before 
the date of presenting the plaint, or 

(ii) where no such license fee is payable by the licensee, according to die 
amount at which the relief sought is valued in the plaint subject to the 
provisions to Section 8-C.'' — W. B. Act 18 of 1963, S. 3 (2) (3-5-1963). 

to enforce a right of pre-emption; 


(vi) In suits to enforce a right of pre-emption — according to the value 
(computed in accordance with paragraph (v) of this section) of the land^ 
house or garden in respect of which the right is claimed. 

STATE AMENDMENTS 

Andaman and Nicobar 


Same as that of West Bengal. — Reg. 


Section 7 (V-A) (West Bengal) — Note 1 

( 1 ) Sub-clause (b) (ii) of Clause VA 
of Section 7 as incorporated by the 
Court fees West Bengal (Amendment) 
Act ( 1963 ) — Amendment is not retros- 
pective and would not apply to suits 
instituted long before the amendment 
came on statute book. ILR (1966) 1 Cal 
441 . 

(2) The words ‘licence fee payable for 
the year next before the date of pre- 
senting the plaint* used in the section 
require an interpretation consistent with 
the purpose and object of the Court-fees 
Act and consistent with the relief in- 
tended to be given to the licensors in re- 
covering their property on the revoca- 
tion of their licences. The expression 
must be given a practical interpretation 
which will work in all classes of cases 
where the licensor sues for the recovery 
of possession of his property on the 
revocation of the licence and where a 
licence fee is payable. Therefore, the ex- 
pression must be understood in the 
light of the cause of action pleaded in 
the plaint, which is the revocation of 
licence. That is to say, the expression 
‘licence fee payable for the year next 
before the date of presenting the plaint’ 
means that Court-fee payable is accord- 
ing to the licence fee paid in the last 
year of the licence before revocation. 
AIR 1967 Cal 317 (DB). 

(3) In a suit to recover possession 
from a licensee who is not bound to pay 
any licence fee, the Court-fee payable 
is under Section 7 (v) A (b) (ii) as 
amended in Calcutta on the value of 
‘relief sought’ and not on the valuation 
of the ‘property’ or ‘subject-matter.* 
The terms valuation of relief and valua- 


II of ],957, S. 7 (2) (1-8-1957). 


tion of property are not syiion 3 mious 
terms. The value of the relief is now 
the value of the suit and this is the new 
criterion under the amendment. (1966) 
70 Cal WN 857 = ILR (1966) 1 Cal 
427 (DB). (AIR 1961 Cal 229 held bad 
law after the above amendment in 
1963). 

(4) A suit by landlord for recovery 
of i^ssession of a portion of his build- 
ing from a person holding leave and 
licence to use the same free of rent 
attracts Court-fee under Sec. 7 (v-A) 
of the Court-fees Act. In the instant 
case, the valuation put upon the plaint 
by the plaintiff was held to be sufficient 
and proper for reasons that it was a 
case of revocation of licence, that the 
case of the plaintiff was that no licence- 
fee was payable, that the plaint was 
valued according to the mesne profits 
the basis of which the Court found to be 
correct. (1968) 72 Cal WN 404 (DB). 

(5) Municipality rescinding a lease 
and recovering possession of demised 
property on ground of transaction being 
in breach of Municipal Act — Lessee 
obtaining order imder Section 144 Cr. 
PC. — Suit by Municipality for decl^ 
ration, confirmation of possession and 
permanent injunction — Case, held not 
covered by Section 7 (VA) since defen- 
dant was neither a licensee nor a tres- 
passer. AIR 1967 Cal 423 (427). 

Section 7, Para (vi) — Note 1 

(1) Plaintiff cannot in suit for pre- 
emption put a tentative value on pro- 
perty sought to be pre-empted and pay 
court-fees on that basis. 1912 Pun WR 
No. 170 p. 458 (482) » 1012 Pun Re No. 
•3 (DB). 


[TIm] Court-fees Act, 187» 
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Mftdhya Pradesh: 

For paragraph (vi) of Sectieo 7 fubstituto the following, namely, — 

**(vi). In suit to enforce a right of pre-emption, according to the value of the 
subject-matter as specified in the documents furnishing the cause of action for such 
right, and where there is no such document or where the plaintiff claims to pre-empt 
fat a fair consideration, on the value of the subject-matter as stated in the plaint : 

Provided that where the value of the subj'ect-matter determined by the Court 
exceeds the value stated in the plaint, the decree shall not be executed- until the dif- 
ference, between the fee actually paid and the fee which would have been payable on 
the value of the subject-matter as determined by the Court, ahall have been paid.” — • 
M. P. Act 9 of 1953, S. 3 (15-4-1953), 

PondidieiTy: 

Same as that of Andaman and Nicobar Slee Act 23 of 1968, S. 3 and Sch., 
Pt H (18-12-1968). 

Uttar Pradesh: 

In sub-section (vi) of S. 7 the word "building” was substituted for tho word 
“house." U. P. Act 19 of 1938 (9-1-1939). 

West Bengal: 

For paragraph (vi) the following paragraph was substituted : — 

“(vi) In suits to enforce a right of pre-emption — according to the maket-value of 
the land, building or garden in respect of which the right is claimed. 

Elxplanatioo.— In this paragraph "building" has the same mAaning f^g para. V«” 
Bengal Act 7 of 1935 (2-5-1935). 


Section 7 (vi-A) 


STATE AMENDMENTS 

Bengal. — Reg. II of 1957, S. 7 (3) (1-8-1957). 


Andaman and Nicobar 

Same as that of West 


Section 7, Para, (vi) — Note 1 (contd.) 

(21 Subject-matter of suit for pre- 
emption being land paying revenue — 
Valuation for purposes of court-fees is 
to be made in accordance with para (v) 
on revenue assessed and not according 
to consideration for sale. AIR 1933 Lah 
767 (768) (DB) •• AIR 1919 Lah 79 (80) 
= 1019 Pun Re No 15 (DB). 

(3) Suit for pre-emption in respect of 
sale of equity of redemption in certain 
property — Court-fee must be paid ac- 
cording to para (v) on market vaiue of 
the property which is subject of mort- 
gage and not according to amount of 
consideration for sale of equity of re- 
demption. (1910) 32 All 19 (24) (FB) 
•• 1903 Pun Re No. 123, p. 356 (356. 357) 
(DB) *« AIR 1945 Oudh 135 (138). 

(4) Suit for pre-emption of zamlndarl 
share and grove — Grove not appurten- 
ant to zamindari — Court-fee is also 
payable on value of grove in addition 
to Vedue of zamindari share. (1907) 4 
AU L Jour 403 (404) (DB). 

(5) Vendee making improvements In 
go^ faith on property purchased before 
Institution of suit by pre-emptor — Lat- 
ter standing by without taking any 
steps to prevrat such improvezn^ts 
which are canied out with his know- 


ledge — Va’ue of improvements should 
a’.so be taJven into account in addition 
to value of property for purposes of 
court-fees. AIR 1937 Lah 239 (240. 241) 
•* 1912 Pun LR No. 184 p. 580 (582) *• 
AIR 1959 Punj 254 a= 61 Pun LR 72. 
(Plaintiff cannot be forced or compelled 
to pay court-fee on value of improve- 
ments made by a vendee after sale and 
before the date of the suit. 184 Pim 
LR 1912 and AIR 1937 Lah 239, Dis- 
sented from.) 

[But see ILR (1953) Punj 572 (577). 
(Value of improvement added subse- 
quent to bargain sought to be pre-empt- 
ed is not to be added for Court-fee. AIR 
1937 Lah 239. Dissented from.)] 

(6) Suit for pre-emption — Court- 
fee required to be paid according to 
market-value of property — Held, that 
value is to be determined with reference 
to time when right is claimed, i. e., 
date of suit and not date of sale. 1946 
Oudh WN (HC) 166 (169) (DB) •• AIR 
1953 Nag 11 (Pr. 4). (The Act makes 
no distinctlcm between a suit for pre- 
emption and a suit for possession of 
land for purposes of court-fees — ^Note: — 
Now see the amendment made in 
para (vi) in Madhya Pradesh in 1953). 
Aa^ JggjAU 107 (106) « ILR (1048) 
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Madhya Pradesh: 

After paragraph (vi) of Section 7, insert the following paragraidi, namely*-^ 

“(vi-A). In suits for partition — 

(a) according to one-half of the value of the plaintiTs share of the prop«fy 

(b) according to the full value of such share if on die date of presenting the 

plaint the plaintiff is out of possession of the property of which he 
to be a coparcener or co-owner, and his clAim to bo a coparcener or co- 
owner, on such date is denied. 

Explanation.— The value of the property for the purposes of this paragraph shall be 
the market-value which in the case of immovable property shall be deemed to be die 

value as computed in accordance with paragraph (v)." M. P. Act 9 of 1953 S 3 

(15-4-1953). 


Section 7, Para (vi) — Note 1 (contd.) 

[See also AIR 1965 J & K 121 (123, 
124). (Suit under Right of Prior Pur- 
chase Act — Court-fee should be on 
market value of property at the time of 
Institution of suit and at the time of 
sale.)] 

(7) Suits for pre-emption in which 
court-fee is payable on market-value of 
the property — Held, that market-value 
at the time of sale and not at the time 
of suit is to be taken into consideration 
in calculating court-fees. AIR 1924 Lah 
380 (381) ** AIR 1945 Oudh 135 (138). 

(8) Suit for pre-emption — Court 
finding that market-value of property 
is different from that stated in plaint — 
It is improper for Court to hold up deci- 
sion on question of court-fees until end 
of suit and incorporate it in decree. AIR 
1938 Lah 311 (312). 

(9) Suit for pre-emption — ■ Court-fee 
to be paid according to market value of 
property — Market-value is to be decid- 
ed upon some evidence — Recitals In 
sale deed as to purchase price ceuinot be 
evidence against plaintiff. 1946 Oudh WN 
(HC) 166 (169) (DB). 

(10) Decree for pre-emption appealed 
from — Right to pre-empt attacked in 
appeal — Real object of appellant being to 
get value of property enhanced — Court- 
fee on appeal is to be paid according to 
value of property under this paragraph. 
AIR 1944 All 83 (84) = ILR (1944) All 
181 •* AIR 1949 All 508 (Prs. 3, 4) *• 
(’36-43) Tax Dec (Nag) 43 (46) •• AIR 
1934 Lah 424 (425) *• AIR 1929 Lah 
190 (191) = 9 Lah 563 (DB) *• 1913 
Pim LR No. 240 p. 800 (803, 804) = 
1913 Pun Re No. 76 (FB) •• (1884) 6 
All 488 (490, 491) (DB). 

[See AIR 1944 Oudh 276 (2771 •• 
(1936-43) Tax Dec (Nag) 6 (6).] 

(11) When dispute raised by appeal 
relates solely to amoimt to be paid by 
pre-emptor, it is the amount in dispute 
that will determine value of appeal for 
purposes of court-fees. AIR 1929 Oudh 
240 (240) (DB) ** ILR (1950) All 478 
(483) (DB) ** AIR 1916 Lah 208 (209) » 
1916 Pun Re No. 14 (DB) 1913 Pun LR 


No. 240 p. 800 (803, 804) = 1913 Pun 

Re No. 76 (FB). (Overruling (1900) 1900 

(DB)) *• (1884) 6 All 488 

(491) (DB).) 

(12) Pre-emption suit — Pre-emption 
sought in respect of five villages — Rl^t 
of pre-emption refused in respect of 
three villages but granted in respect of 
two villages on payment of a certain 
sum — - Plaintiff pre-emptor appealed 
from decree claiming a light of pre- 
emption in respect of three villages and 
also disputed amount of pre-emption 
price in respect of other villages — 
Held, that appeal being divisible into 
parts, court-fee was payable on five 
times Government revenue on thrM 
villages in respect of which right of 
pre-emption was refused and ad valorem 
court-fee was payable on amount sought 
to be reduced in respect of other two 
villages. AIR 1918 All 232 (233) = 40 
All 353. 


(13) Jurisdictional value of a suit 
relating to pre-emption in respect of 
agricultural land throughout liti- 
gation remains the same, that is thirty 
times the land revenue, and the forum 
of appeal is also to be determined by 
this value. AIR 1960 Punj 467 (470) = 
62 Pun LR 333 (FB). (16 Punj Re 1008; 
146 Punj LR 1908 (FB) Overruled.) 

(14) Pre-emption suit dismissed — 

Appeal — Appellate Court is competent 
to pass pre-emption decree for amount 
in excess of its pecuniary jurisdiction. 
AIR 1960 Punj 434 (436, 437). (The 

jurisdictional value of the suit does not 
change with the form at the decree and 
the forum of appeal is to be determined 
by the value of the suit and not by the 
value of the decree. ATO 1960 Punj 434 
(486, 437).) 

Section 7 (vi-A) (M. P.) — Note 1 

(1) Amendment not retrospective so 
as to affect pending proceeding — Suit 
lor partition of joint family property — 
Preliminary decree passed prior to com- 
ing into force of amendment — Court- 
fee payable is according to law as it 
stood on date of institution of suit. 1901 
Jab LJ 320 a 1901 MPLJ 1202. 
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Orisat 

After paragraph (vi) the following paragraph was Inserted, namely: 

(vi-A). In suits for partition and separate iwssession of a share of joint family pro- 
perty or of joint property or to enforce a ri^t to a share in any property on the ground 
Oiat it is joint family property or joint property — 

if the plaintiff alleges that he has been excluded from possession of the property of 
\^hich he to be a coparcener or co-owner — according to the market-value of the 

share in respect of which die suit is instituted. 

Explanatioii. The word “possession’' for the purposes of this paragraph includes 

constructive possession.’* — ^ Orissa Act 5 of 1989 (31-10-1939). 

PoodklieiTyt 

Same as that of Andaman and Nicobar See Act 26 €>f 1968« S* 3 and Schedule^ 
Pt n (18-12-1968). 

Uttar Pradeaht 

After sub-section (vi) of S. 7, the following sub-section was inserted, as sub-seo* 
tkm (vi-A), namely : — 

“(vi-A). In suits for partition — 

according to one-quarter of the value of the plaintiff’s share of die property, 
and according to the full value of such share if on die date of presenting the plaint 
die plaintiff is out of possession of the property of which he claims to be a coparcener 
or co-owner, and his to be a coparcener or co-owner on such date is denied. 

Explanaticm.— -The value of the property for the purposes of this sub-section shall 
be die market-value schich in die case of immovable property shall be deemed to be 
the value as computed in accordanc* with sub-section (v), (v-A) or (v-B) as the case may 
be.” — U. P. Act 19 of 1938 (9-1-1939). 

West Bengal: 

After paragraph (vi) the following paragraph was inserted : 

“(vi-A). In suits for partition and separate iiossession of a share of joint family pro- 
perty or of joint property, or to enforce a right to a share In any property on the ground 
that it is joint family propert>' or joint property — 

if the plaintiff has been excluded from possession of the property of which be 
nlairrw to be a copaTcenet or co-owner according to die market-vale of the share in ree- 
pec:t of which the suit is instituted.” — Bengal Act 7 of 1936 (2-5-193^. 

for interest of assignee of land-revenues 

(vii) In suits for the interest of an assignee of land-revenue— Fifteen times 
his nett profits as such for the year next before the date of presenting the plaint; 


Section 7 (vl-A) (U. F.> — Note 1 

(1) The word ‘possession* In Section 
7 (Iv-A) is not restricted to actual pos- 
session but Includes constructive pos- 
session. A suit for partition by acx>- 
owmer in acrtual piossesslon of a portion 
of the joint property Is governed by tte 
first portion of Section 7 (IvA). AIR 
1951 idl 571 (572) (DB). (AIR 1943 Oudh 
456, Foil.) 

(2) Where the trial Court has held 
that the plaintiff was out of possearfy 
at the date of the suit, the pl^tlff- 
appellant must pay Cpi^ f^ Ws ap- 
peal under Section 7 (IVA) U. P. on thH 
basis and the matter cannot be drfer^ 
till the hearing of the appeaL AIR 1954 


AU 722 (Prs. 15, 18) = ILR (1954) 2 
AU 106 (FB) *• AIR 1045 Oudh 207 
(208) (DB). 

Section 7 (vi-A) (West Bengal) — Note 1 
(1) The dlstincrtion between Sch. n. 
Art. 17, Cl. (v-A) and Section 7 (vl-A) 
does not turn on the question who is 
the ostensible owmer, or whether the 
ostensible owmer is a member of the 
family or a stranger, but on the ques- 
tion whether upon the averments In the 
plaint, the plaintiff Is in possession of 
the properties dt which he claims to be 
a co-sharer. If he Is, S^. It, Art. 17, 
Cl. (v-A) wrill apply. If he Is not. Sec- 
tion 7 (vl-A) wm apply. AIR 1958 Cal 
637 (539). 
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to set aside an attachment; 

(viii) In suits to set aside an attachment an attachment of land or of an in- 
terest in land or revenue— according to the amount for which the land or in 
terest was attached: 

Provided that, where such amount exceeds the value of the land or interest 

me amount of fee shall be computed as if the suit were for the possessioa of sath. 
land or mterest 

STATE AMENDMENT 

Uttar Pradesh: 


r or suD-sectioa (vm) of Section 7 the foUowing sub-section was substitated. namely : 

“(viii) in suits to set aside or to restore an attachment including suits to set aside an 
^er passed ^der Order 21 Rules 60, 61 or 62 of the Code of Civil Procedure, aocord- 
mg to half of the amount for which attachment was made, or according to half of the 
value of the property er mterest attached, whichever is less. 

P'-operty or mterest for the purposes of this sub- 
section shall ^ the mwket value which in tiie case of immovable property or interest 
m such property shall be deemed to be the value as computed in accordance with sub- 
sectioD s (v). (v-A) w (v-B) as the case may be” — U. P. Act XDC of 1938 (9-1-1939). 


Section 7, Para (viii) — Note 1 

(1) Suit to set aside attachment with- 
out preferring objection under O. 21, 

K J*' “ Property attached 

being land or interest in land — This 

^-^fgraph applies. (1884) 6 AU 466 (467, 

Wo) (DB). 


(2) Claim under O. 21, R. 58 — Claim 
dismissed — Suit under O. 21. R. 63 — 

Sch. II. Art. 17 (1). 
i808) 35 Cal 202 (206) =» 35 Ind App 22 


(3) Two brothers brought a suit under 
O. 21, R. 63, impleading the othw two 
^ defendants but on application of the 
latter they were transfiosed as plaintiffs. 
It was held that the transposition did 
not make any difference to the nature a£ 
the suit or the valuation and, therefore, 
no ad valorem court-fee was payable 
on the value of the decretiu amount* 
AIR 1955 Punj 104 (Pr. 8 ) (DB). 

(4) Suit to set aside a summary at- 
tachment by a Collector under Bombay 
Act 1 of 1865 held to be governed by this 
paragraph. (1877) 1 Bom 352 (357) (DB). 

(5) Suit which is in terms to set aside 
a sale on the ground that an attach- 
ment is not binding on the plaintiff is 
virtually a suit to set aside an attadi- 
ment. (1904) 14 Mad L Jour 144 (144) 
jDBj ♦* (1894) 4 Mad L Jour 183 (18»j 

(6) The word “value” in the proviso 
to the paragraph must be construed in 
the same way as in the previous para- 
graphs of the section, "vl^ere the at- 
tached land is one in the Bombay Presi- 
dency, held on settlement for a period 
not exceeding thirty years and pasring 
full eissessment to Government, the 
value will be deemed to be a sum equal 
to five times the survey assessment. 
(1677) 1 Bom 352 (357) (DB). 


(7) As to valuation where the attach- 
ment is not for any amotmt but one 
under Sections 87 and 88, Criminal P, C., 
see the following case. AIR 1945 Oudh 
104 (105) = 20 Luck 254 (DB). 

(•) Section 7 (viii) (as amended In 
y. PJ — Temporary injimction r^rain- 
Ing defendant from transferring pro- 
perty treated as attachment by parties 
tod court — Objection taken under 
O. 21, R. 58 dismissed — Suit to set 
aside order dismissing objection — Held, 
that suit was one to set aside order 
under Order 21, Rule 61 and so was 
governed by Section 7 (viii) and not by 
Sch. 2, Art. 17 (Ui). AIR 1943 Oudh 422 
(423) = 19 Luck 405. 

(9) Section 7 (viii) (as amended in 
y. P.) — The word “whichever” must 

held to apply to “the amoimt for 
which the attachment is made” as well 
as to the “value of toe property or in- 
terest.” AIR 1945 Oudh 104 (105) = 20 
Luck 254 (DB). 

(10) (As amended in U. P.) — A suit 
isr a bare declaration that an attach- 
ment is illegal is not equivalent, for pur- 
poses of Court-fee to suit for setting 
it aside. A litigant who merely asks for 
a declaration that toe attachmtot is 
illegal cannot asked to pay ad valo- 
rem Court-fee on the ground that the 
result may ‘involve’ the setting aside 
of the impugned attachment. AIR 1960 
All 688 (661, 692) » 1960 AU LJ 687. (14 
Mad LJ 144, Dis^ from.) 

(11) A suit for a declarati<m that the 
decree is not enforceable against the 
proper^ attached without any orders 
•f Court under O. 21, Rules 60, 61 and 
62, Civil P. C., is not covered by the 
provisions of Section 7 (viii) (U. P.). 
Am 1962 AU 316 (311, 312) « 1962 AU 
U 190 (FB). 
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to re J ee m ; 

(ix) In suits against a mortgagee for die recovery of the property mortgaged, 
to foreclose; 

and in suits by a mortgagee to foreclose the mortgage, 

or, where the mmtgage is made by conditional sale, to have the sale declared 
absolute — 

according to the principal money ejqpressed to be secured the instru* 
meat of mortgage : 


STATE AMENDMENTS 


DeOdt 

Same as that of Punjab — See S. R. O. 422, Gaz. of Ind., 1950, Ft II, S. 3, p. 458. 
Madhya Pradesh: 

For paragraph (iz) the following paragraih was substituted, namely : 

(a) In suits against a mortgagee for the recovery of the property mertgaged, 
according to the principal money expressed to be secured by the instrume&t of mortgage; 
and 

• • 

(b) In suits by a mortgagee to foreclose the mortgage or where the mortgage is 
made by conditional sale to have the sale declared absolute — according to the amount 
claimed as due at the date of presentmg the plaint** C. P. Act XVI of 1035 (21-5> 
1935). 

PuDfah, Haryana and Chandigarh: 

In paragraph (ix) of S. 7, after the words "property mortgaged** insMt the words 
"according to half the principal money expressed to be secured by the instrument of 
mortgage." E. P. Act XXVI of 1949, S. 3 (1-4-1950); Act 31 of 1968. S. 88 (1-11-1966). 

Uttstf Pradesh: 

For paragraph (ix) the following paragraidis were substituted, viz., 

"(ix) In suit against a mortgagee for the recovery of the prop^ty mortgaged, — 
according to the principal money caressed to be secured by the instrument of mort- 
S*ge: 

(ix-A) In suits by a mortgagee to foreclose the mortgage, or where die mortgage 
is made by conditional sale, to have the sale dedared absolute — according to the total 
amount claimed 1^ way of principal and interest*" ^ U. P. Act II of 1936 (21-3-1936). 


SECTION 7, PARA (ix) SYNOPSIS 

1. Scope. 

2. Suit for the recover of the pro- 

perty mortgaged. 

S. Mode of Talaation — General. 

4. Mode of valuation In raits for re- 

demption. 

5. Court-fee In appeals from a rait 

for redemption or foreclosure. 

1. Scope. — (1) A suit by a mortgagee- 
to enforce his mortg£ige by sale of mort- 
gaged proper^ is not governed by this 
paragraph but by peura (1) of this section. 
(^-43) Tax Dec (Nag) 59 (60). 

(2) A suit for possession of the mort- 
gaged property 1^ a mortgagee under a 
mortgage by conditional sale after the 


foreclosure proceedings under Regula- 
tion XVII of 1806 is a simple suit for 
possession by a person out ot imssession 
and as such is governed by para. (v). 
1893 Pun Re Ne. 20, p. 104 (105) (DB). 

(3) Subsequent mortgagee seeking 
possession of mortgaged property by 
discharging mortgage debt — Suit is in 
substance one to redeem prior mortgage 
— Court-fee Is payable under Section 7 
(ix) and not under Section 7 (v). 1969 
Cur LJ 833 (Punj) a ILR (1966) 1 
PunJ 793. 

2. Salt for the recovery of the pro- 
perty mortgaged. — (i) Suit contem- 
plated by expression *^recovery of the 
^perty mortgaged" Is a suit to redeem 
the mortgaged p r o p e r ty and not a suit 
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Section 7, Para, (ix) — Note 2 (contd«) 
for recovery of possession of the mort- 
gaged property from the mortgagee. 
(1936) 63 Cal 657 (660) *• (1912) 17 Ind 
Cas 442 (444) (DB) (Mad) ** 1889 Bom 
PJ 58 (DB). 

(2) The existence of the charge is of 
the essence of the claim in suit for the 
recovery of the property mortgaged. 
The raising of any question to the title 
of land is an incident. (1882) 5 Mad 288n 
(288n) (FB) ** (1907-1910) 9 Oudh Cas 
42 (43, 44) (DB). 

(3) This para will apply to a suit for 
recovery of movable property mortgag- 
ed. It does not however apply to a case 
where the movable property is not mort- 
gaged but pledged. There is a distinc- 
tion between a mortgage and a pledge. 
In the case of mortgage there is a 
remedy by way of a foreclosure but in 
the case of a pledge the creditor’s only 
remedy is sale. To a suit for redemption 
of a pledge, this para will not apply. 
To such a suit para 3 will apply. AIR 
1954 Madh B 6 (Pr. 3) *• AIR 1949 Nag 
368 (Prs. 10. 11) = ILR (1949) Nag 243 
** AIR 1952 Madh B 196 (Prs. 4, 7) = 
ILR (1952) Madh B 136 (DB). (AIR 
1949 Nag 368, Rel. on.) 

(4) A suit praying for ‘‘an order to 
deliver the mortgage-deed with an en- 
dorsement of full satisfaction” is a suit 
to redeem the mortgage and is govern- 
ed by this paragraph. (1936) 63 Cal 657 
(659, 660). 

(5) Suit for possession by mortgagor 
against a mortgagee imder a likha 
mukhi mortgage is suit for redemption. 
1899 Pun Re No. 73, p. 316 (317) (DB). 

(6) Redemption suit — Mere fact that 
plaintiff claims payment of any sum 
which might be found due to him on 
taking accounts does not alter nature 
of the suit so as to necessitate the pay- 
ment of an additional court-fee. AIR 
1941 Mad 115 (116) ** AIR 1951 Mad 187 
(Pr. 9) = ILR (1952) Mad 92 (FB). (A 
suit for redemption of a Malabar Kanom, 
like, any other suit for redemption of a 
possessory mortgage, can be valued 
under Section 7 (ix), even though the 
plaintiff incorporates in his plaint a 
prayer for the taking of accounts and 
the payment of arrears of rent due from 
the Kanomdar.) *• AIR 1957 Mad 297 
(298) •* AIR 1953 Pat 306 (Pr. 11) ** 
AIR 1947 Mad 411 (412) = ILR (1948) 
Mad 103 (DB) ** AIR 1937 Nag 295 
(298) = ILR (1937) Nag 49 (FB) *• AIR 
1931 Mad 479 (479) •• AIR 1929 Nag 1 
(2) = 24 Nag LR 197 (DB) •• AIR 1923 
All 261 (262) = 45 All 154 (DB) •• 
(1910) 13 Oudh Cas 32 (34) •• (1907) 
29 All 471 (475, 476) (DB). 

[But see AIR 1915 Oudh 13 (IS) 
(DB) ** (1912) 17 Ind Cas 442 (444) 

(DB) (Mad)J 


redemption — Com- 
promise in appeal increasing amount 

transferee from mortgagor to 
avoid compromise decree and for re- 

redemp. 

tion. AIR 1935 Mad 671 (672). 

(8) Suit by reversioner for possession 
on ground that sale effected by h s col- 
lateral was without consideration and 
necessity — Compromise — Land in suit 
to be regarded as mortgaged with alie- 

ot plaintiff who would be 
enUtled to get it back on payment of 
certain sum — Subsequent suit for pos- 
pssion by plaintiff — Suit is governed 
by Section 7 (ix) and not by Section 7 
(DB)'^^^ 1849 East Punj 336 (Pr. 3) 


(9) The plaintiffs brought a suit lor 
redemption of two mortgages, paidng 
court-fee on the consideration of the 
mortgages. In the plaint it was stated 
that the land mortgaged had after the 
execution of the mortgages been frau- 
dulently sold in execution of rent decree 
and. as such, they were not bound by 
the sale and were entitled to redeem 
the land as stipulated under the mort- 
gages. It was held that the facts stated 
in the plaint being in the nature of 
anticipatory defence, the court-fee 
already paid by the plaintiffs was suffi- 
cmnt and they could not require to pay 
ad valorem court-fee on title market 
value of the land under Sertion 7 (iv) 
(c). 1956 BLJR 265 (269). 

(10) Where according to the allega- 
tions made by the plaint the mort- 
gaged property is lost altogether or 
damaged and the property cannot be 
restored back to the moi^agors and 
the plaintiff prays for a decree for the 
market value of the property mortgaged, 
that does not make any difference. 
Under Section 7 (ix) the plaintiff is en- 
titled to value the suit only at the 
amount secured by the mortgage and 
the mere fact that he has asked for the 
market price of the property mortgaged 
as compensation in case the mortgaged 
property is lost or d^aged, does not 
change the nature of the suit. AIR 1958 
Pat 421 (Pr. 2). 

3. Mode of valaattoB — Ckmeral. ^ 
(1) In all suits governed by this Para- 
graph, the court-fee is payable accord- 
ing to the amount of principal money 
expressed to be secured by the instru- 
ment of the mortgage. AIR 1931 Oudh 
366 (368) = 6 Luck 684 (DB) ** AIR 
1958 Pat 421 (Pr. 2) ** (1887) 11 Bom 591 
(595) (DB) ♦* (1969) 5 Bom HCR (AC) 
153 (155) (FB). 

4. Mode of valuatloii in snits for re- 
demptloiu — (1) In a suit for redemp- 
tion the court-fee payable under this 
paragraph is according to the princi^ 
money expressed to be secured by W 
instrument ol mortage. AIR 1926 Iwl 
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667 (657) •• (1891) 14 Mad 480 (483) •• 
AIR 1950 Kutch 42 (Fr. 1). 

(2) Even il the oii^nal debt has been 

considerably reduced by the payments 
made by the mortgagor prior to the in- 
stitution of the redemption suit, the suit 
will be valued according to the princl- 
ped money expressed in the deed of 
mortgage. (1891) 14 Mad 480 (483) •* 

1950 Trav-Co LR 44 (46) (DB). (Court- 
fees have to be paid on the amount ex- 
pressly secured by the document irres- 
pective of the fact that the amount has 
been reduc^ subsequently by adjust- 
ment of the parties.) 

[See also AIR 1920 Nag 130 (140).) 

(3) Mortgagee not paying whole but 
only a portion of mortgage considera- 
tion — Mortgagor suing to recover pro- 
perty mortgaged — It is a suit lor re- 
demption of property and court-fee is 
payable on whole consideration as ex- 
pressed in the deed. (1902) 1 Low Bur 
Rul 96 (97) •• (1897) 1 Cal WN 670 (671) 
(DB). 

(4) Principal amount expressed in a 
deed of mortgage including a certain 
amount of paddy valued at a certain 
rate — It is the rate expressed in the 
deed and not the rate prevailing at the 
time of the institution of the suit that 
determines the “principal amount” in 
assessing court-fee payable in the suit 
for redeeming that mortgage. AIR 1925 
Mad 1254 (1254). 

(5) More than one mortgage In res- 
pect of the same property — Mortgagor 
suing to redeem it — Court-fee must be 
calculated upon sum total of princip^ 
money payable under all the deeds and 
not on the separate sums due under 
each deed, as all the deeds provide only 
one cause of action. (1904) 7 Oudh Cas 
152 (157) (DB). (Section 17 does not ap- 
ply to such a case.) 

(6) Mortgage in favour of two persons 
advancing equal amounts — Mortgagor 
acquiring interest of one mortgagee — 
Suit for redemption of remaining half 
— Amount advanced by mortgagee 
whose interest was not acquired would 
be principal amount as contemplated in 
Section 7 (9). AIR 1970 All 188 (190). 


(7) An additional prayer for recovery 
of a certain sum by way of damages or 
arrears of rent in a suit for redemption 
does not change the nature of the suit 
pnrt the court-fee is payable on the prln- 
dpal amount only even ^len such a 
prayer is included. AIR 1932 Mad 217 
(217) AIR 1951 Mad 187 (Pr. 9) = 
TT.V L (1952) Mad 92 (PB). (Arrears of 
rent.) •• AIR 1926 Mad 764 (765). (AIR 
1926 Blad 542, Bevereed.) 


[But see AIR 1947 Mad 435 (436). 
(Suit for redemption with a claim for 
certain sum by way of damages for 
worry, inccmvenlenoe and Ignomin y 


caused to mortgagor due to mortgagee’s 
delay in paying off mortgagor’s debts out 
of the money left with him — Latter 
relief is a separate relief and court-fee 
is payable thereon.) ** (1893) 16 Mad 
415 (418) (DB).] 

(8) Amount spent on improvements by 
mortgagee under kanom deed not to be 
taken into account In assessing court- 
fee in suit for redeeming kanom. (1882) 
5 Mad 284 (286) (FB). 

(9) On account of purchase of portion 
of eqiilty of redemption by mortgagee, 
mortgage-debt pro tanto extinguished 
and integrity of mortgage broken — 
Some of the mortgagors becoming entitl- 
ed to recover a portion only of the 
mortgaged property — In a suit for re- 
demption of sucli r'ortion, “the principal 
money expressed to be secured” on 
which court-fee for the suit is to be 
calculated under this paragraph must 
be taken to be the proportionate amount 
of the debt for which the portion sought 
to be redeemed would be liable. AIR 1918 
Oudh 25 (27) •* (1888) 8 All 438 (441, 
442) (FB) •• (1882) 6 Bom 324 (325). 

[See also AIR 1953 Mad 754 (Prs. 5, 
6). (Suit for redemption of a portion or 
a share of the hypothecated property 

— Valuation would be the vsdue of the 
share of the mortgage amount as deter- 
mined by the share in the mortgage 
property to which the plalntlfi' lays claim 

— Prayer for partition and for sepa- 
rate possession of the share plalntlfi* is 
found entitled to — It is not necessary 
to value suit as a separate suit for parti- 
tion.)] 

(10) The suit was essentially a suit for 
redemption. All that the plaintiffs had 
done was that they had described in the 
plaint how they were entitled to succeed 
to the properties of one B as the next 
reversioners after the death of his 
widow. They had not prayed for declara- 
tion of title in the plaint, nor had they 
made any allegation in it which could 
be construed as raising a question of 
title. It was necessary for them to statq 
how they wera entitled to redeem the 
mortgage. It was only in view of the 
defence taken in the written statement 
that it had become necessary for the 
Court to decide the question of the 
plaintiff’s title in the suit. It was held 
that the mere fact that the question of 
title had to be gone into on account 
of the defence raised by the defendants 
could not convert the suit into a suit 
for declaration of title. Court-fee was 
payable on the principal mortgage 
money In a siiit for redemption and as 
the suit could not be held to be a suit 
for declaration of title and consequent!^ 
relief, they could not be required to pay 
ad valorem court-fee on the market- 
value of the properties In question. 1955 
BLJR 44 (45). 
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(11) Suit for redemption — Counter 
claim not arising out of mortgage con- 
tract — Liable to payment of Court-fee. 
AIR 1966 Madh Pra 330 = 1966 MPLJ 
958. 


5. Court-fee in appeals from a suit 
for redemption or foreclosure. — (1) 
"Suit " includes also an “appeal” there- 
from. This clause will apply to appeals 
also if the subject-matter in appeal is 
the same as in the suit. AIR 1937 Nag 
295 (297) = ILR (1937) Nag 49 (FB) ** 
AIR 1943 Mad 146 (147) = ILR (1943) 
Mad 819 ** AIR 1922 Oudh 82 (83) = 
25 Oudh Cas 30 (DB). 


[See AIR 1954 Trav-Co 204 (Prs. 3, 
4, 5] = ILR (1952) Trav-Co 391 (DB). 
(Section 3 (9), Travancore-Cochin Court- 
fees Act (2 of 1125) (corresponding to 
this paragraph) specifically provides that 
it shall apply to originl suits as well 
as appeals. But to make this provision 
applicable to appeals the subject-matter 
in dispute in the appeal must be the 
redemption of the mortgaged property.) 

(2) Suit for redemption or foreclosure 
dismissed by trial Court — Plaintiff ap- 
peals against the decree — Subject-mat- 
ter in dispute does not change its nature 
in appeal and is governed by this para- 
graph. (•36-43) Tax Dec (Nag) 115 (118) 
•• AIR 1949 East Punj 336 (Prs. 3, 4) 
(DB) *• AIR 1931 Lah 633 (633) ** AIR 
1922 Oudh 82 (84) = 25 Oudh Cas 30 
(DB) *- AIR 1919 Oudh 98 (101) = 22 
Oudh Cas 289 ** (1893) 16 Mad 328 (327) 
(DB) •* 1882 Bom PJ 106 (DB). 


[See also AIR 1951 Assam 146 (Pr. 3) 
= ILR (1951) 3 Assam 512 (DB). (Plain- 
tiff’s suit dismissed — Mortgage being 
for Rs. 2000 appeal lies to the District 
Court and not to the High Court.) J 
[But see AIR 1925 AU 734 (735) * 47 
All 926.] 


(3) Suit for redemption or foreclosure 
decreed — Defendant appeals therefrom, 
challenging plaintiff’s right to redeem 
or foreclose — Subject-matter in appem 
is the same as in the suit and the court- 
fee payable is on the principal amount 
under this paragraph and iwt on UM 
amount decreed ('36-43) Tax Dec (Nag) 
115 (118) •• AIR 1931 Lah 633 (633) *• 
AIR 1931 Oudh 353 (354) (DB) ** AIR 
1922 Oudh 82 ( 84) = 25 Oudh Cas 30 
(DB) ** (1913) 9 Nag LR 86 (88) •• 

(1910) 6 Nag LR 164 (167). 

[See AIR 1941 All 357 (358) = 

(1941) All 469 ** AIR 1937 Nag 6 (8).J 

[But see AIR 1914 All 520 (520) = 3« 
All 40 (FB) •• (1908) 33 Cal 1133 (1149) 

(DB).3 


(4) Where in a decree for redemirtiem 
of all the mortgagad properties, includ- 
Ine the properties claimed in appeal, the 
awellant attacked the entire decw 
^d wanted the entire decree to be set 


aside in toto and the suit dismissed, it 
was held that the proper court-fee pay- 
able on the appeal would be certainly 
on the principal money expressed to be 
secured by the instrument of mortgage, 
and not merely on the market value of 
the one-fourth of the mortgaged pro- 
perties which he claimed for himself as 
not redeemable. AIR 1957 Mad 168 (168). 


(5) In the following case decree was 
passed in a foreclosure suit for a cer- 
tain amount in default of pa 3 nnent of 
which within a certain time the pro- 
perty was to be foreclosed. Defendant 
appealed denying plaintifTs right to 
foreclose on the goimd that he was not 
liable to pay any portion of the sum 
decreed. Held, that suit had changed its 
nature in appeal and had become a suit 
to avoid payment of a specified sum 
as such the court-fee payable was to be 
calculated ad valorem on the amount of 
the decree under Sch. I, Art. 1. AIR 1922 
Oudh 82 (84) = 25 Oudh Cas 30 (DB). 


(6) Suit to redeem or foreclose de- 
creed — Plaintiff or defendant in appeal 
merely challenging amotmt to be paid 
or received without any question about 
right to redeem or to foreclose being 
raised — Court-fee payable in appeal 
will be ad valorem on additional amount 
claimed by mortgagee-appellant or on 
amount sought to be reduced by tiie 
mortgagor-appellant. AIR 1943 Mad 146 
(147) = ILR (1943) Mad 819 •• AIR 
1954 Trav-Co 204 (Prs. 3, 4, 5) = ILR 
(1952) Trav-Co 391 (DB). (The introduc- 
tion of the words ’original or appeal’, 
though an innovation in Section 3 (3) of 
the Travancore-Cochin Court-fees Act 
(corresponding to this paragraph, does 
not make the rule regarding court-fee 
applicable to appeals, where the dispute 
relates solely to the true price of re- 
demption, filed in a Court of Travan- 
core-Cochin State any the different 
from that obtaining el^where. To make 
the provision of S. 3 (9) applicable to 
an appeal from a decree for r^emptlon, 
the appeal must be for the recovery of 
the property mortgaged. But where the 
recovery has already been decreed on 
certain terms and the dispute In t^ 
peal concerns only the terms, aim the 
amount or value of the subject-mattCT in 
dispute is an ascertained sum and where 
the amount is so ascertained, the 
fee payable is an ad valorem fee.) 
AIR 1951 Mys 111 (Pr. 14) = ILR 
Mys 217 (DB) •• AIR 1937 Nag 6 (8) •• 
AIR 1931 Lah 631 (633) •• AIR 19^ 
Oudh 82 (84) = 25 Oudh Cas 30 (DB) 
•• AIR 1919 Oudh 98 (101) = 22 Oudh 
Cas 289 •• AIR 1915 N^ 48 (49) = 11 
Nag LR 83 (DB) •• AIR 1930 Lah 601 

(601) (DB) •• AIR 1926 Mad 225 (228) 
(DB) ** (1908) 30 All 547 (548, 549) •* 
AIR 1945 Bom 504 (510) => ILR (1945) 
Bom 629 (DB) ** AIR 1946 Nag IM (160). 
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[But see (1909) 12 Oudh Cas ISO (132) 
(DB) •• (1890) 13 All 94 (97) •• AIR 

1946 All 303 (303) » ILR (1946) All 359 
(DB) •• 1891 Bom PJ 218 •• (1886) 10 
Bom 44 q (44n).] 

(7) Appeal against redemption decree 
— Appellant claiming certain miiiimum 
amount as due to him on redemption 
without limiting maximum — Court-lee 
paid on minimum — There is no valua- 
tion at all. AIR 1946 All 304 (304) » 
ILR (1946) AU 409 (DB). 

(8) Dispute in appeal by mortgagee 

against decree in a redemption suit was 
as to plaintiff's right to redeem mort- 
gage and not as to amount payable — 
Held, in view of amendment of Section 
2 (iv) in United Provinces by which 
'suit' includes 'appeal', co\irt-fee was 
payable on principal amount \mder this 
paragraph — Even if subject-matter in 
dispute were amount payable, appeal 
would be governed by this paragraph. 
AIR 1941 All 357 (358) » ILR (1941) 
All 469 ** AIR 1953 AU 240 (Pr. 4) = 
ILR (1954) 2 All 59 (DB) •• AIR 1952 
All 176 (Pr. 3) (DB). (In an appeal 

against a decree for redemption, the 
court-fee payable is only ad valorem on 
the principal money expressed to be 
secured by the instnunent of mortgage 
and not on the amount by which the 
decree is challenged.) •• AIR 1946 All 
304 (305) » ILR (1946) AU 409 (DB). 

(9) Where in appeals, whether by 
plaintiff or by defendant, from decrees 
in suits for redemption, both the right 
to redeem and the amotmt payable are 
in dispute, the court-fee is payable only 
on the principal amount secured by the 
instrument of mortgage. AIR 1943 Mad 
146 (147) = ILR (1943) Mad 819 •* AIR 
1937 Nag 295 (299) ^ ILR (1937) Nag 
49 (FB). (Overruling AIR 1931 Nag 180) 
•• AIR 1933 Lah 155 (156) (DB). 

[But see AIR 1924 Oudh 170 (171).} 

(10) Suit for redemption of mortgage 
and two deeds of further charge on the 
same proper^ decreed — Mortgagee 
appealed from decree contending that 
redemption suit should have been dis- 
missed in respect of half property by 
reason of res judicata — He also claimed 
interest in respect of his second mort- 
gage — Held, that claim in respect of 
interest was an independent claim and 
additional court-fee on amount claimed 
by way of interest should be paid. AIR 
1935 Lah 605 (606) (DB). 

(11) Decree given for atiesne profits 
as well as for redemption — Appeal 
against decree must be stamped ior both 
the reUefs and not only wltti respect 
to redemption. AIR 1935 Fesh 8 (9) 
(DB). 


(12) In appeal from decree in redemp- 
tion suit mortgagee-defendant contend- 
ing that plaintiff has no right to redeem 
and claiming alternatively that if he has 
that right, he can redeem only on pay- 
ment of a sum larger than that ilxed 
by the decree — Court-fee is to be paid 
on the reUef which is liable to pay the 
higher fee — Fee is to be calculated 
on the former relief under Section 7 
para (ix), while on the latter relief, 
under Sch. I, Art. 1 on the additional 
amount claimed. AIR 1922 Oudh 82 (84) 
= 25 Oudh Cas 30 (DB) •• (1913) 16 
Oudh Cas 354 (356). 


u-sj ouii TO redeem a mortgage — An- 
^er mortgage set up by mortgagee — 
Court finding latter to be not genuine and 
granting decree for redemption of the 
mortgage admitted by mortgagor — 
Mortgagee appealing against that decree 
^d questioning the mortgagor’s right 
to redeem — Court-fee paid on Princi- 
pe money of mortgage admitted by 
plamtiff is sufficient. AIR 1914 Mad 290 
(291) (DB). 


(14) In case of appeals or cross-objec- 
tions in suits or redemption or fore- 
clos\u*e in all cases in which the amount 
declared by the Court to be due at the 
date of the decree can be ascertained 
by reference to the judgment and the 
decree, it is that amount at which the 
appeal or the cross-objection should be 
valued and future interest should not be 
taken into account. AIR 1930 Oudh 329 
^29) s 6 Luck 34 (DB) •* AIR 1918 
Pat 210 (211) = 3 Pat L Jour 443 *• 
AIR 1914 All 520 (521) = 36 All 40 (FB). 

(15) Mortgagor suing for possession of 
mortgage property on the ground that 
nothing is <lu6 — Court finding mortgage 
still existing passing decree for posses- 
sion conditional on payment of certain 
amount — Plaintiff in appeal against 
the decree disputing the condition must 
pay court-fee on the amount he is re- 
quired to pay the decree. AIR 1922 Lah 
440 (440, 441) (DB) •• AIR 1921 Lah 
371 (372) *• AIR 1920 Pat 222 (222) = 
5 Pat L Jour 455 •• (1910) 13 Oudh Cas 
62 (66) (DB). 

[See AIR 1929 Oudh 308 (308).} 


(lb) buit to loreclose a mortgage 

Lower Court as a condition precedent 
to foreclosure decrees that plaintiff is 
bound to redeem a prior mortgage by 
payment of a certain sum — Plaintiff 
appeals against that portion of the de- 
cree — Plaintiff-appellant Is bound to 
pay ad valorem court-fee on the amount. 
(1900) 31 All 265 (270, 271). 


(17) Suit by a nmrtgagee for poases- 
sion — Decree passed allowing mort- 
gagor to redeem mmigage on payment 
of certain amount Court-fee p^able 
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Section 7, Para, (ix) — Note 5 (contd.) 
on appeal by mortgagee paying for un- 
conditional decree is on value of toe 
property in dispute and not on tne 
amount. AIR 1920 Oudb 308 (308). 

(18) Appeal from order under Sec- 
tion 12 of U. P. Agriculturists’ ReUef 
Act — Subject-matter in dispute in ap- 
peal being only the amoimt — Ad va^- 
rem court-fee on amount sought to be 
reduced or increased will have to be 
paid under Sch. I, Art. 1. AIR 1942 
Oudh 385 (387) ** AIR 1941 Oudh 447 
(449) (DB) ** AIR 1953 All 240 (Pr. 4) 
= ILR (1954) 2 All 59 (DB). 

(19) In the following case lower 
Court ordered that mortgagor was en- 
titled to r^emption without payment 
of any money to mortgagee and cla im 
of mortgagee that he was entitled to a 
certain sum was not accepted — Mort- 
gagee appealed valuing his appeal at the 
amount which he claimed in the lower 
Court — Hel^ that ad valorem court- 
fee was payable on memorandvim of ap- 
peal under Section 7 (ix). AIR 1944 
Oudh 113 (114). 

(20) Where in an appeal by some of 

the co-mortgagors from a preliminary 
decree for foreclosure the relief claimed 
is a declaration that the mother of the 
appellant who was also a mortgagor had 
only a limited interest in the property 
mortgaged and not an absolute interest 
as found by the lower Court, the sub- 
ject-matter of the appeal is the differ- 
ence between an absolute and a limited 
interest. This is not capable of valua- 
tion and the Court-fee payable on the 
relief is under Article 17 (vi). (’36-43) 

Tax Dec (Nag) 70 (71). 


(23) The plaintiffs mortgaged a cer- 
tain share in a tauzi usufructuaiily to 
defendants Nos. 1 and 2 to secure a loan 
of Rs. 1,600, 12 highas of land were in- 
cluded in the hypothecated property as 
bakasht land. The suit was brought by 
the plaintiffs to redeem the mortgage. 
They also sought khas possession of 
these 12 bighas as against defendants 
Nos. 3 and 4 alleging that these defend- 
ants were the benamidar for defendtints 
Nos. 1 and 2. The defendants Nos. 3 
and 4, claimed occupancy rights in the 
12 bighas, which they claimed to have 
been settled with them by the predeces- 
sor in interest of the plaintiffs with toe 
consent of the mortgagees. This defence 
was nc^ accepted and the Court granted 
the plaintiff the relief prayed tor. The 
defendant 3 and 4 filed an appeeil. It 
was held that the question that was 
raised in the appeal was not a question 
which arose between the mortgagor and 
toe mortgagee but it arose between the 
mortgagor and persons who were 
strangers to the mortgage. Clause (lx) 
of Section 7. therefore did not apply 
and Court-fee was payable on the ap- 
peal under Article 1 of Schedule I on 
the value of the interest claimed bjr the 
appellants in the 12 bighas of land. AIR 
1951 Pat 183 (Prs. 6 to 9) — SO Pat 859. 

(24) Redemption •— Decree for re- 
demption passed, fixing a certain sum 
as amount payable by mortgagor 
Latter api>ealing and claiming that he 
was agriculturist and that accounts 
should be taken under Deccan Agri- 
culturists' ReUef Act — Appeal to be 
valued on account of decree of trial 
Court. AIR 1945 Bom 604 (611) = ILR 
(1945) Bom 629 (DB) •• AIR 1935 Bom 
69 (70) (DB). 


(21) Order allowing redemption of a 
mortgage under a conditional decree for 
redemption with the alternative for 
foreclosure — Money paid by mortgagor 
and order having the effect of decree ab- 
solute for redemption passed — Appeal 
by mortgagee on the ground that pay- 
ment was too late and should not have 
been received by Court — Right to fore- 
close or to redeem not in question — 
Subject-matter is Incapable of valuation 
— Court-fee of Rs. 10 under Schedule 11, 
Article 17 (vl) must be paid. (1911) 7 
Nag LR 41 (42) (DB). 

(22) Where in a suit for redemption 
of a mortgage a decree for redemption 
is passed with a condition superadd^ 
that if the defendant deposits certain 
amount in Court within a certain time 
the decree shall not take effect and toe 
plaintiff appeals against the decree seek- 
ing to avoid toe condition, the Court>fee 
on appeal is payableunderSch.il, Art. 17 
(vl). 1949 Trav-Co LR 95 (99, 100) (DB). 


(25) In an appeal against a prellB^- 
nary decree for redemption of a mort- 
gage, neither the ri^t of redemption 
nor toe quantum of the principal 
amoimt of the mortgage was in ^pute. 
The decree under appeal directed the 
Commissioner to ascertain in terms of 
the directions contained in toe decree 
the amount to which the mortgagee 
would be entitl^ in addition to toe 
principal amount and the appeUant 
claimed certain alterations In the direc- 
tions. 

Held, that the relief claimed in ai^ 
peal was Incapable of valuation ^d 
therefore Court-fee was payable under 
Schedule H, Article ^ 
under Section 7 (Ix). AJR_ 

Pra 292 (293) =» 1960 MPLJ 880 (DB). 

(26) Appeal against appellate decree 
under Order 84, Buie 8, ^vil P. C. 
— Ad valorem Gourt-fee has to be 
paid. AIR 1963 Him Pra 47. 
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for specific performance; 

(x) In suits for specific performance — 

(a) of a contract of sale — according to the amount of the consideration; 

(b) of a contract of mortgage — according to the amount agreed to be 
secured; 

(c) of a contract of lease — according to the aggregate amount of the fine 

or premium (if any) and of the rent agreed to be paid during the first 
year of the term; 

(d) of an award — according to the amount or value of the property in dis- 

pute: 

STATE AMENDMENT 

Utlor Pradesh: 

In clause (d) of sub-section (x) of S. 7 the following shall be added, namely : 

"and such value shall be the market value which in the case of immovable property 
shall be deemed to be the value as computed in accordance with sub-section (v), (v-A) 
or (vB) as the case may be.” — U. P. Act XIX of 1938, S. 13 (9-1-1939). 


Section 7, Para, (x) — Note 1 

(1) Contract not of the kinds mention- 

ed in the section — Suit for its specific 
performance will not come under this 
paragraph. AIR 1939 Cal 155 (157, 

158) = ILR (1938) 2 Cal 411 (DB) ** 

1890 Bom PJ 204. 

(2) A suit for specific performance of 
a contract to grant a lease comes under 
this paragraph. AIR 1921 Cal 84 (85) ** 
(1912) 15 Ind Cas 46 (48. 49) (DB) (Cal). 

(3) In a suit for specific performance 

of a contract to lease, where the month- 
ly rent for the first five years was 
Rs. 1250 the Court-fee paid on the 
amount of the rent for the first year, 
namely Rs. 15,000 is sulTicient, under 
Sec. 7 (X) (c). 1961 Jab LJ 1106 = 1961 

MPLJ 1175. 

(4) Contract for transfer of land in 
consideration partlj' of money and part- 
ly of other land belonging to transferee 
held to be contract of sale. Contract of 
exchange held be covered by provision 
as to contract of sale. AIR 1923 Lah 456 
(457, 458). 

(5) Memorandum of appeal in suit to 
enforce contract of exchange — Held 
that suit was governed neither by Sec- 
tion 7 (x). Clause (a) nor by Art. 17.B 
of Schedule II, but by Schedule I. 
Article 1 as memorandum of appeal in 
Question was not otherwise provided 
for. AIR 1944 Mad 252 (253). 

(6) Where in a suit for specific per- 
formance of contract for exchange of 
immovable property, the plaintiff was 
already in possession of land in suit 
and the deeds of exchange alone had re- 
mained to be executed it was held that 
as the plaintiff was only asking for re- 
lief of having a valid title deed in res- 
pect of the land, the case should be con- 
sidered to come under Section 7 (x) (a) 
and the valuation put by the plaintiff 
(consideration amount) must be accept- 
ed as correct. AIR 1957 Cal 171 (173). 

(7) Suit by vendor for recovery of 
amount agreed on as consideration in 
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which he declares his willingness to licr- 
form his part of contract by executing 
proper conveyance of the property will 
come under this paragraph, AIR 1919 
Mad 304 (304) (DB). 

(8) Suit to have sale deed executed 
and completed or for recovery of sale 
deed already executed is suit for speci- 
fic performance of contract of sale, 
though there is no prayer for possession 
of property sold. AIR 1924 Lah 439 
(440) = 5 Lah 75 (DB). 

[See also AIR 1956 Hyd 49 (Pr. 4) = 
ILR (1956) Hyd 138 (DB). (A suit for 
compelling the defendant to execute a 
sale deed is a suit fop specific perform- 
ance.)] 

(9) A suit for specific performance of 
a contract of sale of land against defend- 
ant first party with an incidental prayer 
for declaration that the subsequent sale 
executed by defendant first party in 
favour of defendant second party is in- 
valid and not binding on plaintiff, would 
be governed by Section 7 (x), and not 
by Section 7 (iv) (c) or Section 7 (iv-A) 
as inserted by Section 8 of the Orissa 
Court-fees (Amendment) Act (5 of 1939). 
The valuation for such suit would be 
the amount of consideration for the suit 
contract of sale and not that for the sub- 
sequent sale. AIR 1960 Orissa 129 (130) 
= ILR (1960) Cut 184. (AIR 1953 Pat 24, 
Rel. on.) 

(10) Mortgagor contracting with mort- 
gagee that on default in paying mort- 
gage-money within certain time he 
would execute conveyance of the pro- 
perty to mortgagee — Latter suing for 
specific performance of the contract — 
Amount that will be due on mortgage 
is ascertainable and Court-fee will have 
to be paid on such amount. AIR 1943 
Mad 372 (373). 

(11) Plaintiff praying that Court 
should give effect to certain arrange- 
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Sectiou 7, Para, (x) — Note 1 (contd.) 
ment he has entered into by which cer- 
tain properties are to be conveyed to 
him. but in the pJaint desiring that 
only some of those properties should be 
conveyed and possession of such pro- 
perties should be delivered — Suit will 
have to be valued on consideration men- 
tioned in original arrangement, as 
Court will, in any event, have to de- 
clare the original arrangement and on 
that basis only will be able to give any 
relief to plainlifl'. AIR 1937 Mad 831 
(832, 8331. 

(12) The plaintiir sold the suit proper- 
ties to the defendant for a stated consi- 
deration of Rs. 5,500. Alleging that the 
consideration actually paid was only 
Rs. 3000 and there was an agreement for 
reconveyance of those properties enter- 
ed into on the same date for this sum 
of Rs. 3000, the plaintilT filed a suit for 
specific performance of that agreement 
of sale. Held, that according to the 
averments in the plaint the appropri- 
ate Court-fee was payable on Rs. 3000 
and not Rs. 5500. The amount agreed 
for the contract of reconveyance was 
Rs. 300 and the sale consideration for 
the earlier sale had no bearing. AIR 
1954 Andhra 6 (Pr. 6). 

(13) According to Clause (x) of Sec. 7 
the Court-fee is payable “on the consi- 
deration of the sale". Those words 
prima facie mean the consideration 
agreed upon between the parties as pay- 
able in respect of the contract and not 
the portion of the consideration which 
according to the plaintiff was payable 
at the time of the suit. AIR 1958 All 
851 (852). 

(14) Different views are held as to 
Court-fee payable on suit for specific 
performance of a contract of sale and 
for possession of property sold. 

(a) Such a suit falls under this para- 

graph. AIR 1945 Bom 81 (82; = 
ILR (1945) Bom 32 (DB) ♦* AIR 
1953 Pat 24 (Pr. 11) = 31 Pat 269 
(DB). (AIR 1929 Pat 642. Overrul- 
ed.) ='='= AIR 1950 Nag 226 (Pr. 14) 
= ILR (1950) Nag 336 (DB). (AIR 
1920 Oudh 167 — 23 Oudh Cas 

.188, Dissented from.) ** AIR 1937 
Mad 831 (833) *=*= AIR 1924 Mad 

360 (361) = 47 Mad 150 (DB) 

AIR 1924 Lah 439 (440) = 5 Lah 
75 (DB) AIR 1928 Lah 635 (635) 

AIR 1916 All 228 (228) = 38 

All 292. 

(b) Such suit falls under para. (v). 
AIR 1918 Lah 323 (323) ** (1911) 
11 Ind Cas 228 (229) (DB) (Cal). 

(c) In such cases the Court-fee should 
be paid on the two reliefs sepa- 
rately. unless the contract itself 
provides for delivery of possession 


as well as execution of sale deed 
AIR 1920 Oudh 167 (169) ** 23 

Oudh Cas 388 AIR 1945 Bom 
?DB)^^’ ^2) = ILR (1945) Bom 32 

(15) Suit for possession against seller 
on basis of a completed sale is not one 
for specific performance within the 
meaning of this paragraph although the 
suit contains a prayer that defendant 
may be ordered to execute and have re- 
gistered a sale deed. AIR 1920 Lah 72 
(72). 


(16) Suit by lessee to be put in pos- 
session of leasehold property will not 
come under this paragraph but will 
come under paragraph (v). AIR 1933 
Oudh 363 (365) ** 1908 Ail WN 201 (202). 

[But see AIR 1937 Sind 93 (93) (DB).] 


(17) Suit for specific performance of 

contract to lease and also for delivery 
of possession of certain premises belong- 
ing to defendant No. 1 and held by de- 
fendants 2 and 3 as lessees — Held suit 
as framed was a suit for specific per- 
formance of contract of lease and relief 
of possession was only incidental to it — 
Court-fee payable was under Sec. 7 (x) 
(c) and not under Section 7 (v). AIR 
1959 Madh Pra 430 (431, 432) = 1959 

MPLJ 649. 

(18) Suit directed against third person 
not a party to the contract — Suit as 
against him would be only for posses- 
sion. AIR 1939 Mad 360 (361) = ILR 
(1939) Mad 367 (SB). 


(18-A) Suit for possession by usufruc- 
tuary mortgagee who has been subse- 
quently dispossessed is clearly not one 
for specific performance. 1880 Pun Re 
No. 33. p. 72 (72) (DB). 

(18-B) If plaintifT files an award with 
the plaint and prays that it be filed and 
enforced, the suit is for specific perform- 
ance of an award. (1909) 4 Ind Cas 
815 (816) (DB) (Upp Bur). 

(19) Suit calling upon defendant to 
admit execution of sale deed and regis- 
ter same before proper authority — Suit 
being for specific performance ad valo- 
rem Court-fee is payable on amount of 
consideration on plaint and memoran- 
dum of appeal — Appellate Court not to 
ask payment of deficit Court-fee on 
plaint until and unless deficit Court-fee 
is paid on memorandum of appeal. AIR 
1964 Pat 534 (536 to 538) = 1964 BLJR 
893. 

(20) Contract rescinded and decree for 
specific performance set aside — Appeal 
by plaintiff — Court-fee payable would 
be on the very basis on which it was 
paid on plaint and not under Article 17 
(3) of Schedule 2. AIR 1960 Mys 175 
(176) = 38 Mys L.T 123. 
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between landlord and tenant. 

(xi) In the following suits between landlord and tenant: — 

(a) for the delivery by a tenant of the counterpart of a lease, 

(b) to enhance the rent of a tenant having a right of occupancy, 

(c) for the delivery by a landlord of a lease, 

®[(cc) for the recovery of immovable property from a tenant, including a 
tenant holding over after the determination of a tenancy,] 

(d) to contest a notice of ejectment, 

(e) to recover the occupancy of f [immovable property] from which a 
tenant has been illegally ejected by the landlord, and 

(f) for abatement of rent — 

according to the amount of the rent of the 1 [immovable property] 
to which the suit refers, payable, for the next year before the date 
of presenting the plaint. 

[*] Inserted by the Court-fees (Amendment^ Act, 1905 (6 of 1905), S. 2 (1). 

[1] Substituted for “land.’* ibid, S. 2 (2). 

STATE AMENDMENT 

Uttar Pradesh; 

In sub-section (xi) of S. 7. the word “and” at the end of clause (e) and the dash 


SECTION 7, PARA, (xi) — SYNOPSIS 

1. Clause (b). 

2 . Clause (cc). 

3. Clause (d). 

4. Clause (e). 

5. Rent — Meaning of. 

6. Application for standardisation of 

rent — Valuation. 

1. Clause (b). — (1) A suit for com- 

mutation of grain rent into money rerit 
of equal value does not fail under this 
clause. AIR 1924 Mad 623 (624) (DB). 

(2) “A tenant having right of occup- 
ancy” does not include a person having 
a superior interest. A tenure-holder in 
Bengal is a person having a superior in- 
terest and a suit for enhancement of 
rent against him is not governed by 
Clause (b) of Section 7 (xi). AIR 1934 
Cal 674 (678) = 61 Cal 513. 

(3) This clause does not apply to a 
suit for assessment of rent. AIR 1927 
Pat 123 (124) = 6 Pat 17. 

(4) In the plaint the suit was valued 
on the basis that the annual rent was 
only Rs. 60 per year. The plaintilT had 
a right to get enhanced rent at the rate 
of Rs. 1000 per year from a certain date. 
The defendant contended that the Court- 
fee paid was insulTicient. It was held 
that in view of the plaintiff’s omission 
to amend the suit valuation and pay 
Court-fee on the enhanced rate in spite 
of the defendant's contention a decree 
could not be passed in favour of the 
plaintiff for enhanced rent on payment 
of necessary Court-fee in the High 
Court. AIR 1955 Trav Co 167 (Prs. 3, 4). 

2. Clause (cc). — (1) Suit conteiiwlat- 

ed by this clause is one by ex-landlord 


against ex-tenant for possession of leas- 
ed property, brought on the ground of 
determination of tenancy. AIR 1930 Cal 
42 (43. 44) = 57 Cal 349 (DB) ** AIR 
1945 Pesh 16 (17. 18) ='=* AIR 1941 Lah 

39 (40) AIR 1937 Mad 91 (92) ** AIR 
1935 Pat 90 (91) AIR 1934 All 825 

(827) (DB) =>=* AIR 1933 Cal 822 (824) 
(DB) AIR 1931 Bom 234 (235) (DB) 
AIR 1927 Nag 156 (156) = 23 Nag LR 
5 (DB). {AIR 1925 Nag 131 = 20 Nag 
LR 124, Overruled.) (1926) 93 Ind 

Cas 291 (291) (Oudh) AIR 1923 Pat 
380 (381) = 2 Pat 260 (DB) AIR 1916 
Mad 942 (943) = 39 Mad 878 (DB) 
AIR 1914 All 282 (283). 

[See also AIR 1928 PC 227 (230) 

50 Cal 80 55 Ind App 344.1 

(2) Where there is a prayer for posses- 
sion in the case where the defendant 
had entered into possession of premises 
as a tenant of the plaintilT without exe- 
cuting the lease, in pursuance of the 
agreement, it is Section 7 (xi) (cc‘ 
which applies. The Court-fee payable is 
according to the amount of rents pay- 
able for the next year before the date 
of presenting the plaint. Section 7 (xi) 
(cc) is comprehensive and it covers every 
suit for the recovery of immovable pro- 
perty from a tenant. The scope of the 
provision is not limited. 1961 Jab LJ 
1106. 

(3) Meaning of word ‘tenant’ in Sec- 
tion 7 (xi) (cc) of the Act includes a 
person to whom that description would 
apply immediately before the institution 
of the suit but whose tenancy has ter- 
minated entitling his landlord to eject 
him. 1968 Pat LJR 292 == ILR 47 Pat 
359. 

(4) After determination of tenancy, 
tenant is a mere trespasser and that 
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at the end of clause (f) were deleted and the following two clauses were added after 
clause (f), namely : 

“(g) for commutation of rent; and 

(h) fur determination of rent.” 


A comma shall be substituted for the full stop occurring at the end of this sub- 
section and the following words shall be added at the end of the sub-section; 

“except in the case of suits falling under clause (h) in which, according to twice 
the amount claijned by the plaintiff to be the annual rent.” — U. P. Act XIX of 1938 
S. 14 (9-1-1939). 


Sections 7-A to 7-D 


STATE AMENDMENTS 


Assam and Nagaland: 

After Section 7. insert the following sections, namely, — 

“7-A. Inquiry as to valuation of suits. — If the Court is of opinion that the sub- 
ject-matter of any suit has been wrongly valued, it may revise the valuation and deter- 
mine the correct valuation, and may hold such inquiry as it thinks fit for such purpose. 

7-B. Iinestigation to ascertain proper valuation. — (1) For the purpose of an inquiry 
under Section 7-A the Court may depute, or issue a commission to, any suitable person 
to make such local or other investigation as may be necessary and to report diereon 
to the Court. Such report and any evidence recorded by such person shall be evidence 
in the inquiry. 


Section 7. Para, (xi) — Note 2 (contd.) 
suit by landlord for possession against 
him cannot come under this clause. AIR 
1938 Nag 162 (163) = ILR (1940) Nag 391 
AIR 1952 All 658 (Prs. 15, 16) = ILR 
(1950) All 459 AIR 1928 Cal 753 (753) 
AIR 1925 Nag 131 (132) = 20 Nag LR 
124. 

rSee also AIR 1955 Nag 234 (Pr. 12) 
= ILR (1956) Nag 274 (DB).] 

(5) A suit by a landlord for possession 
of a house against the ex-tenant and a 
person in actual occupation of the house 
not as the agent, representative or sub- 
tenant of the ex-tenant is not governed 
by this clause and Court-fee has to be 
paid on the full value of the house. 
AIR 1953 Ajmer 28 (1) (Pr. 5). 

(6) A suit for possession of land by a 
landlord against his ex-tenant and a 
sub-tenant from the latter is governed 
by this clause and not by Section 7 (v) 
fd). AIR 1953 Mad 513 (Pr. 2). 

(7) A suit for possession against an 
ex-tenant by a person to whom the land- 
lord’s interest has been assigned after 
the determination of the tenancy is gov- 
erned by this clause. AIR 1937 Mad 91 
(92) ** AIR 1949 Assam 61 (Prs. 7, 10) 
= ILR (1949) 1 Assam 105. 

[But see AIR 1938 Nag 162 (163) = 

ILR (1940) Nag 391.1 

(8) A suit against an ex-tenant on 
ground that tenancy has been determin- 
ed by forefeiture comes under this 
clause. AIR 1925 All 142 (143) (DB). 

(9) Suit for possession of land en- 
croached upon by the tenant does not 


fall under this clause. AIR 1930 Cal 42 
(44) = 57 Cal 349 (DB). 

(10) Suit for declaration of title and 
other consequential reliefs — Suit must 
be governed by Section 7 (iv) (c) and 
not by Section 7 (xi) (cc). AIR 1965 Pat 
260. 

(11) Suit for ejectment against under- 
raiyat upon whom notice under Sec. 49. 
Bengal Tenancy Act has been served is 
governed by this clause. AIR 1932 Cal 6 
(9) (DB). 

(12) A person permitted another 

to occupy his house as a tenant- 
at-will without payment of any rent — 
Held, that suit for ejectment by former 
against latter was not governed by this 
paragraph. AIR 1927 Sind 248 (251) 

(DB). 

[See also AIR 1932 Sind 73 (75) = 26 
Sind LR 29.] 

(13) Suit against licensee — A licensee 
cannot be included in the term tenant 
and therefore a suit to recover posses- 
sion of the property against a licensee 
is not governed by this clause. AIR 
1955 Mys 98 (Pr. 6' = ILR (1955) Mys 
261 AIR 1954 Mad 200 (Pr. 3) ** AIR 
1960 Tripura 7 (7, 8). 

(14) Where a suit for possession is 
brought against two persons of which 
one is a licensee and the other is a 
stranger and who have taken forcible 
possession of the premises, the suit is 
governed by Section 7 (v) (e) and not 
bv Section 7 (xi) (cc). AIR 1956 Tripura 
17 (18). 

(15) When an ejectment- suit is fram- 
ed as between the landlord and the 
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(2) The Court may, from time to lime, direct such party to the suit as it thinks fit 
to deposit such sum as the Court thinks reasonable as the cost of the inquiry, and if 
the costs arc not deposited within such time as the Court shall fix, may, notwithstand- 
ing anything contained in any other Act, dismiss the suit if such party is the plaintiff or 
the appellant and, in any other case, may recover the costs as a public demand. 

7-C. Power of persons making inquiry under Sections 7-A and 7-B. — (1) The Court, 
when making an inquiry’ under Section 7-A and any person making an investigation 
under Section 7-B shall have, respectively, for the purposes of such inquiry or investiga- 
tion, the powers vested in a Court under the Code of Civil Procedure, 1908, in respect 
of the following matters, namely : 

(a) enforcing the attendance of any person and examining him on oath or affirma- 

tion; 

(b) compelling (be production of docuinenis or material objects; and 

(c) issuing commissions for the examination of witnesses. 


Section 7, Para, (xi) — Note 2 (contd.) 
tenant with the expiration of tenancy 
and cause of action, the question of gene- 
ral title need not be gone into in 
such a suit — Denial by defendant of re- 
lationship of landlord and tenant does 
not alter the character of the suit and 
remove it from category assessable 
under this clause. AIR 1915 Mad 654 
(655) (DB) •* AIR 1953 Mad 513 (Pr. 2) 
** AIR 1927 Nag 321 (322) AIR 1932 
Mad 409 (410). 

[But see AIR 1958 Andh Pra 755 
(755).] 

(16) Suit based on title and defendant 
sued as trespasser — Suit cannot be 
valued for purposes of Court-fees under 
this clause. AIR 1938 Nag 162 (163) = 
ILR (1940) Nag 391 *• AIR 1953 Hyd 234 
(Pr. 3) = ILR (1953) Hyd 89 ((DB) 
AIR 1951 Mad 206 (Pr. 5) ** AIR 1937 
Mad 91 (92) *• AIR 1933 Mad 42 (43) = 
56 Mad 314 ** AIR 1926 Cal 504 (505) ** 
AIR 1920 Cal 205 (206) (DB). 

(17) When a plaintilF brings a suit for 
possession of premises on a specific lease 
which is not established but the defend- 
ant admits a different lease it is com- 
petent for the Court to award relief to 
the plaintiff based upon the admitted 
lease. The Court-fee paid by the plain- 
tiff under Section 7 (xi) (cc) on the basis 
of the amount claimed by him is suffi- 
cient to cover the relief. AIR 1954 Trav- 
Co 152 (Prs. 15, 16). 

(18) Where the plaint in a suit for 
possession alleged that the defendants 
had trespassed upon the suit property 
and that the case of a lease put forward 
by the defendants in a criminal case be- 
tween the parties was false, but the 
plaintiff was prepared to accept the 
lease put forward by the defendants and 
he claimed the relief of possession on 
that basis, it was held that the suit 
could not be regarded as on basis of 
title and the plaintiff was bound to pay 
Court-fee only for the relief actually 
claimed by him, namely, recovery of 
possession on the basis of a lease. AIR 


1933 Trav-Co 459 (Prs. 3, 4). (34 TLR 

116 (FB), Applied.) 

(19) Where the defendants in a suit 
for possession of absolute occupancy 
fields had, according to plaintiff’s allega- 
tions, taken forcible possession from the 
absolute occupancy tenants and the 
plaintiff had expressly stated in the 
plaint that he does not recognize them 
as his tenant, Section 7 (xi) (cc) has no 
application. AIR 1955 Nag 184 (Prs. 7, 
9) = ILR (1954) Nag 658. 

(19.ai A suit by a tenant for possession 
does not fall under this clause. AIK 
1937 Sind 93 (93) (DB) AIR 1931 Cal 
333 (335). 

f20) A suit for possession by a subse- 
quent lessee against a prior lessee who 
is holding over after the expiration of 
the term of the lease is governed not by 
this paragraph but by Section 7 (v). 

AIR 1955 Andhra 140 (Pr. 7) •* AIR 

1951 Bom 352 (Pr. 5) = ILR (1951) Bom 
385 ** AIR 1958 Andh Pra 711 (712, 713) 
= ILR (1958) Andh Pra 416 (DB). 

[But see AIR 1948 Mad 409 (411).] 

(21) Plaintiff landlord getting decree 

for possession against tenant subject to 
payment by landlord to tenant of cer- 
tain sum of money as compensation for 
improvements made by tenant — 
Plaintiff appealing disputing amount of 
compensation — Subject-matter in ap- 
peal is amount in dispute and Court- 
fee must be paid on that amount. AIR 
1939 Mad 49 (50) == ILR (1939) Mad 328 
(DB) ** (1928) 108 Ind Cas 379 (380) 

(Lah). 

(22) Suit for possession against lessee 
— Decree for ejectment with direction 
that it should remain suspended till cer- 
tain contingency happened — Appeal 
against direction — Court-fee payable 
on memorandum of appeal is same as 
that payable on plaint. AIR 1947 All 170 
(170) = ILR (1947) All 225 

(23) Where in a suit for redemption 
of a mortgage a decree is passed against 
the mortgagee and his tenant in posses- 
sion and the tenant appeals against the 
decree claiming protection against eject- 
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(2> All inquiry or ni\ f.sligutinn referred lo in sub-section (1) shall be deemed to 
l»r a judicial proceeding within the meaning of Sections 193 and 228 of the Indian 
I'cnu! Code. 


7-D. Costs of inquiry as to valuation and refund of excess fee. If in the result 

<d an inquiry under Section 7-A the Court finds that the subject-matter of the suit has 
l)eei) undervalued the Court may order the party responsible for the undervaluation to 
|)a\- ail or any part of the costs of the inquiry. 

It in the result of such inquiry the Court finds that the subject-matter of the suit 
has not been undervalued the Court may, in its discretion, order that all or any part 
of sncli costs shall be paid by Government or by any party to the suit at whose instance 
the iiKiuiry has been undertaken, and if any amount exceeding the proper amount of 
has been paid shall refund the excess amount so paid.” — Assam Act 18 of 1947, 
S, 2 (17-12-1947). 


Manipur and Tripura; 

.Same as that of Assam — See G. S. R 
8 3(i) Ext., pp. 501; 531. 


Section 7, Para, (xi) — Note 2 (contd.) 
mont under the Punjab Rent Restriction 
Act tlie ajipeal is governed by Sec. 7 
(-•cii ICC I for purposes of Court-fee. AIR 
1951 PunJ -104 (Pr. Ifil = IL.R (1950) Punj 
271 iDB). 

(24) Suit for possession against ten- 
ant holding over — Valuation under Sec- 
tion 7 (xil (cc) for purposes of Court- 
fees is also valuation for purposes of 
jurisdiction. AIR 1953 Bom 168 (Pr. 3) 
= ir>R (1953) Bom 441 (DB). 

(2.51 Suit for ejectment of tenant hold- 
ing over and his sub lessees — Court 
finding sub-le.ss 0 es as trespassers against 
plaintilV — Court cannot insist on plain- 
tiiV lo base his suit on title as against 
them also. AIR 1964 Tripura 1 (2). 

(26) Where, a suit was filed by a 
landlord for ejectment of the tenant and 
for recovery of damages for a particular 
fasli. 

Held, if he is regarded as a tenant for 
the purpose of Section 7 (xi) (cc) the 
amount of rent fixed under the docu 
ment should be taken as the basis for 
paying the Court-fee though a larger 
amount is claimed by way of damages 
for the unlawful occupation of the land. 
The Court-fee should be paid on the rent 
fixed under the lease document. (1959) 
1 Andh WR 326. 

3. Clause (d). — (1) This clause ap- 

plies to a suit by a tenant to contest a, 
notice of ejectment. See (1882) 11 Cal 
LR 91 (94). 

• 

(2) Suit to contest notice of ejectment 
— Fact that ground on which plaintiff 
contests is a claim for compensation for 
improvements made by him, does not 
make it suit for money chargeable with 
Court-fee under Section 7. Clause (i). 
1883 Pun Re No. 111. p. 346 (347) (DB). 

(3) Under Oudh Rent Act decree for 
ejectment is consequential on decree for 
arrears of rent — Decree for arrears of 


s. 1119-1120, Gaz. of Ind., 1-7-1963, Rt. II, 


rent and ejectment passed against de- 
fendant — Defendant appeals — He need 
not pay separate Court-fee under Sec. 7 
(xi) (d) in respect of relief of eject- 
ment. AIR 1936 Oudh 13 (14) (DB). 

(4) Plaintiff claiming owner's interest 
and not tenant s interest — Issue in- 
volving question of title between two 
rival bidders for land — Section 7 (iv) 
(c) and not Section 7 (xi) (d) or (e) will 
apply. AIR 1962 Orissa 123. 

4. Clause (e). — (1) A suit by tenant 

against landlord and persons inducted 
ii>to the land by landlord for recovery 
of possession is not governed by this 
clause. AIR 1933 Nag 312 (313) = 29 
Nag LR 367 ** AIR 1951 Hyd 53 (Pr. 2) 
ILR (1951) Hyd 830 (DB) =*=* AIR 1946 
Mad 322 (323) = ILR (1946) Mad 821 
AIR 1914 Cal 791 (791) (DB) ** (1908) 31 
Mad 14 (IG) (1905; 32 Cal 268 ((269) 
(DB). 

[See however AIR 1954 Nag 124 (Pr. 8) 
== ILR (1954) Nag 67 AIR 1925 Sind 
275 (280).] 

(2) Suit lo recover occupancy by ten- 
ant against landlord and others — Al- 
legations of initial dispossession by 
landlord and subsequent induction of 
others by him — Suit is between tenant 
and landlord — Section 7 (xi) (e) and 
not Section 7 (v) (e), is applicable. AIR 
1965 Punj 434 (435, 436) = 67 Pun LB 
322. 

.(3) The clause is re.stricted to those 
cases only where the landlord has a 
.right to eject the tenant but exercises 
the right in an illegal manner. (1913) 
21 Ind Cas 224 (225. 226) (PB) (Cal) ** 
AIR 1948 Cal 200 (201) = ILR ((1948) 2 
Cal 386 (DB). 

(4) Suit for possession of house pro- 
perty by alleged statutory tenant from 
his alleged landlords and from some 
other persons — Plaint alleging tr^t 
forcible possession was taken away by 
landlords in plaintiff’s absence and given 
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Section 7, Para, (xl) — Note 4 (contd.) 
to other persons — Suit held fell under 
Section 7 (v) and not under Section 7 
(xi) (e). AIR 1963 Guj 45 = (1963) 4 

Guj LR 274. 

(5) Suit contemplated by the clause is 

one for recovery of actual physical pos 
session. AIR 1934 Cal 674 (677) = 61 
Cal 513 (1903) 31 Mad 14 (16) AIR 

1953 Bom 382 (Prs. 3, 4) == ILR (1953) 
Bom 900 (DB). 

(4) The clause is not confined to suits 
by ryots with occupancy rights. AIR 
1934 Cal 674 (677) = 61 Cal 513. 

(6) Tenant suing for possession after 
determination of question of title — Suit 
is governed by Section 7 (v) and not by 
this clause. AIR 1926 Pat 251 (253> = 
5 Pat 208 AIR 1954 Mad 168 (Pr. 3). 

[But see AIR 1951 Pat 403 (Prs. 4, 5) 
= 28 Pat 425 (DB). (AIR 1926 Pat 251 
=s 5 Pat 208, Diss from.) ** (1936-1943* 
Tax Dec (Nag) 96 (98, 99).] 

(7) A tenant holding over after the 
termination of tenancy still continues 
to maintain that character for the pur- 
pose of enforcing his rights as a tenant 
under this clause. AIR 1951 Mys 101 
(Pr. 61. 

(8) The plaintilT as raiyat of certain 
land brought a suit against the defend- 
ant landlord for setting aside a compro- 
mise decree for ejectment on the decla- 
ration that the same was fraudulent, il- 
legal and inoperative and for perman- 
ent injunction restraining the defendant 
from putting the decree into execution 
by ejectment of the plaintiil. It was 
held that though Section 7 (xi) le) did 
not in terms apply to the case, the 
principle of it applied. (1954) 58 Cal 
WN 922 (924). 

(9) PlaintilV claiming owner's interest 
and n«>t tenant's interest - Issue involv- 


ing question of title between two rival 
bidders for land — Section 7 (iv) (C) 
and not Section 7 (xi) (dl or (e) will 
apply. AIR 1962 Orissa 123. 

(10) PlaintilV claiming occupancy 
rights in land - - Suit for recovery of 
such land from landlord — Proceedings 
under Section 145, Criminal P. C. endirig 
in favour of landlord — Land vesting in 
State under Orissa Estates Abolition Act 
— Yet suit valued as between landlord 
and tenant — Section 7 (xi) (e) does not 
apply — Court-fees must be paid on 
market value of lands. AIR 1969 Orissa 
HO. 

5. Kent — Meaning of. — (1) The 

word ' rent” in this paragraph cannot be 
interpreted to mean all payments which 
the tenant undertakes to pay. Hence, It 
would not include the Government cist 
agreed to be paid by the lessee. AIR 
UM8 Mad 409 (411). 

6. Application for standardisation of 

rent — Valuation.— (1) Though Cls. »b) 
and (fj of Section 7 (xi) do not in terms 
apply to an application for standard- 
isation of rent under the Rent Control 
Act, the principle underlying these 
clauses should be applied for purposes 
of valuation of application for standardi- 
sation of rent. Hence, the true valua- 
tion of such applications when either 
enhancement or reduction of rent is 
claimed would be an amount equivalent 
to the amount of rent payable for the 
year ne.xt preceding the presenta- 
tion of the application; in other words, 
twelve times the monthly contractual 
rent, when the rent has been uniform 
and, in other cases, the total of the ac- 
tual rent lor the twelve months. AIR 
1954 Cal ’i? (Prs. 5, 7) = ILR (1954) 

2 Cal 396 (DB). 
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A. L R. Commentaries Judicially Appreciated 


A.I.R. 1948 Patna 460 (462) (Pr. 9) IV 35 C 16ll (D.B.)— Per Meredith X— 
**I will make two quotationa from Ohitaley and Annaji Rao*8 annotated edition of the 
Civil Procedure Code, 4th Edn. Vol. Ill, beoauae those learned commentators have, in 
my opinion, correctly summed up the position in language which cannot be bettered. 

CONSTITUTION OF INDIA. 

1961 Manipur 1 (4) (Pr. 11) I A.I.R. V 48 C 1 l—Tirumalpad /■ 0.— 

IB prohibited (In Art. 23 (1)) Is begar and other similar forms of forced labour. The 
A. I. R. Commentaries on the Constitution of India at page 835 define begar as a 
system under which persons are pressed to carry burdens lot individuals or public or to 
perform other forms of menial secvloe under compulsion , 

1956 All. 341 (345) (Pr. 33) (A.I.R. V 43 C 186) (DB). - - -Bhil 

Jaadish Sahai could not cite any authority In support of his contention that the right 
Klven to the Court to draw an adverse inference is equal to compelling the accused to 
be a witness against himself. We notice that OWtaley in his Commentary on Oonstl- 
tution, Vol. I, pp. 497.498, does not see any conflict between the provisions of Art. JOICJ 

and those of S. 342, Or. P. 0.” 

1956 T, & K. 1 (10) (Pr. 34) (A.I.R. V 43 C H (F. B.) — KUam X — "^e 
learned author Ohitaley In his luminous commentary on the Oonstitotlon has. after 
discussing almost the whole case law on the subject, enunciated some principles which 
I might give more or less In his own language. According to the learned author .... 
(Fointe from Note 8 (g) under Art. 21, p, 633 quoted.) 

CIVIL PROCEDURE CODE, 1908. 

1953 S C. 23 (27) (A.I.R. V 40 C 7l— [Touching the revlalonal jurisdiction of 
the High Court set out In S. 116, Olvil P. 0.] "A large number of oases have been 
oolleoted in Edn. 4 of Ohitaley A Kao's Code of Oivil Procedure (Vol. I) which only 
serve to show that the High Oourte have not always appreciated the limits of the 

inrisdiotion conferred by this section.” 

1949 P C. 156 (158) (Pr. 19) (A. I. R. V 36 C 48l— S»> John Beaumont— 

"There have been no doubt, decisions In some High Courts in India which lend support 

to the view upon which the Judges acted. The oases are oolleoted in Edn. 4 of Ohitaley 

and Kao on the Code of Civil Procedure, Vol. I, p. 1106.” 

p L i> 1965 (W. P.) Lahore 590 (594, 595) (DB). — Sajjad Ahmad J.— 

"There hks been a conflict of judicial opinion on the question of the applioabili^ of this 

section to decrees in appeals under the ° 

^niab, Madhya Pradesh and Madras have held that the section applies. The High 

^uJt of Patna took a contrary view {See Chitaley's Commentary on S. 114 of the 
P O — headnote 1 at page 1507, Vol. H. 1963. Edition.) In a recent Full Bench 
a^iion repo^eaTj^ala v. Jrvala Bank Lid A. I. B. 1961 All.. 381, the 

Wlahabad High Court has held that . . . . and has overroled an earliM decision to the 
tontrary given by another Full Bench of the same Court reported m Mst. Abhtlakht v. 

Soda Nand, AIR 1931 All. 244,” 

1968 I.*K. 13 (14) (Pr. 7 )(A.I.R. V55C4l-X N. Bfcaf X-‘The 
Ml laid down 111 certain authorities as sommanzed In the Commentary on 
SiTtoWs alilv. 0. (7th Edn., Vol. 2. Page 1927) ie that the Court has to see whether 
SL B^t oanno, be aetetmtaea to the abeenoe of the person who applies to be made 
mrty”r whether Ue Intereete will not bo ptoinaioea by not being loinea as a party . 

1968 Mad. 1 (21) (Pr. 59) (A.I.R. V 55 C 1 ) (FB) - 7.- 
.,-r» • !•-.« iin4 fl 106. Civil P. O.i must be read harmomously with S. 99, Civil r. U.| 

KdstoSe held iSt the phr«,e ■affeoting the deoieion o, the oa^ in S. 106 

most bTtoterOTOtoa to moan 'affoottog the dedeion of the o»e on merite . The a^idou 
wUl be foSna oolleoted to any text book, lot example, in the Commentary of A. I. B. 

Bootion 106, Nota 8 • [Vol. 6] 3 A.M. -SP— 5/70 (4 pp.) 
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X965 All. 527 (531) (Pr. 28) I A. I. R. V 52 C 148] — Oak J. — 

Lai Oopta pointed ont that the Ooort dealing with the xnattei In April 1947 was a 
Munsif. The present salt was tried by a Oivil Judge. The valnation ol the anit was 
Ra. 35,000. The Munsif had nc jurisdiction to try the present Buii Under S. 11. 

0. P. 0., the Court trying the former suit should have been competent to try the 
subsequent suit Itself. (See Ohitaley’s Commentary on the Code of Oivil Procedure 
Volume I, Page 415), (Now see 1983 (7th Edn.) pp. 379-380). 

1965 Punj 494 (496)|A.I.R. V 52 C 157 Pr. 7]^ Shamsher Bahadur J.— ‘ The 
words ‘for any other substantial cause’ (in 0. 41, R. 27 (b)) must be read with the 
word 'requires’ in the beginning of the sentence and need not be construed in the 
narrow sense suggested by the doctrine of ejusdem generis ...... Reference may be 

made to Chitaley’s Commentary on the Code of Civil Procedure, Vol. IV, at page 4319. 

1965 Kerala 104 (105) (Pr. 3) — S. Vein Pillai J. — “The rights inter se 
of rival purchasers in sales in execution of decrees on mortgages have been the subject 
of consideration in several decided cases. The result of these has been 8umma|ri8ed 
as follows in A. I. R. Commentaries on Civil Procedure Code, Vol. 3. 1957 (6th) Edn., 
pp. 3791 and 3792. (Now see 1963 (7th Edn.), pp. 3807, 3808, O. 34. B. 1. N. 39, 
Pts. 26 to 34) ” 

(’64) I. L. R. (1964) 1 Ker. 320 (322) — Madhavan Nair J. — “The A. I. R. 
Commentaries on the Code of Civil Procedure in Note No. 4 to 0. 34. E. 7 put the 
position succinctly thus ’* 

COURT-FEES ACT, 1870 & SUITS VALUATION ACT, 1887. 

1968 Manipur 52 (53, 54) (Prs. 5, 12) (A. I. R. V 55 C 181—0. Jagaimadha. 
charyulu J. C. — “There is oonsenBUB of opinion In most of the High Courte that 
S. 7 (iv) (b) of the Oourt-feea Act doeB not apply to a suit for partition by a peraon In 
joint possession for partition of bis share but that Art. 17 (vi) of Sob. II of the Court- 
fees Act applies. Vide pages 111, 112, 113, 114 and 115 of the OourUeea and Suite 
Valuation Act (A. I. R. Commentaries) Second Edition ” 

1965 Punj. l(ll)(Pr. 25 )IA.I-R. V52C1](FB) — P. O. Pandtf J.— 
"With regard to this deBnition (of 'consequential relief), Chitaley in hie Oommentenes 
on the 'Court-fees Act and the Suite Valuation Act (Second Edition)', on page 135 haa 
observed thus — 

CRIMINAL PROCEDURE CODE, 1898, 

A. I. R. 1969 Orissa 56 (57) (Pr. 5) [V 56 C 23] — S. Aeharya J. — “Their 
Lordships of the Madras High Court in their decision reported in ..... A. I. R. 1964 
Mad. 214 in quoting a passage from Chitaley and Annaji Rao’s Criminal Procedure 
Code, observed as follows; 'But a Criminal Court, as well pointed in the exhaustive 

analysis in Chitaley and Annaji Rao’s Criminal Procedure Code, Vol. IH, 4th (1950) 
Edn. at page 2862, is not expected, under the provisions of S. 517 to try' civil oa^e 

* This view has been reiterated in a decision of thie Court in .... . (1987) 33 

Cut. L. T. 868." 

1967 Current L. J. 717 {719) — Shamsher Bahadur /..— “Prior to the enwt. 
ment of this amendment (S. 139.A), the Court bad by judicial deoiaiona engrafted a 
law which. aoGording to Chitaley’a Oommentery on the Code of Criminal Procedure, 

Vol. I, Page 690, was this " 

LIMITATION ACT, 1963. 


1968 Mad. 226 (229) (Pr. 5) (A. I. R. V 55 C SO]—Natesan /.—“Quoting 
from Chitaley and K. N. Annaji Rao on Limitation Act. it is observed therein 

1963 Punj 457 (459) (Pr. 7) [A. I. R. V 50 C 12J]-Grovir Btated 

In Chitaley-s Limitation Aot, (3rd Edition). Volume 1, Page 624, the words BUyed ^ 
an injunction or order’ have reterenoe to||||pdM; oi a Court and not to. a ^bihty to 

sue or to apply arising from other oauses^K , t - ^ t laTi 
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1961 Pat. 134 (137) (Pr. 18) (A.I.R. V 48 C 36 ]— Raj Kishore 
**Th© qaestion under consideration has been thoroughly and clearly dealt with in ' • 
Commentaries on the Indian Limitation Acti 3rd Edition » VoL I, Note Hi pag® i 

Note 18, pages 601-604 and Note 32, page 638.” ' 3 m ir 

1960 Kerala 306 (308) (Pr. 17) [A.I.R. V 47 C 144]— ilf. S. MenonaMT.K^ 
Joseph JJ. — “As pointed out by Chitaley : ‘Where no time is 6xed for delivery, if 
the correspondence between the parties shows that the matter was being enquire in^ 
and that there was no refusal to deliver up to well within a year of the sui , is 

article (Art. 31) cannot be pleaded as a bar * (Limitation Act, Yo . 1 

Page 1137) ’* 

REGISTRATION ACT. 190P. 

I960 Madh. Pra. 3 (Pr. 8) [ A. I. R. V 47 C 8 1 -Dixit J. -''Ths Principle 
laid down In L L. B. 4 Bom. 126 has been followed In many oases which have been 

noted in C)hitaley*s Registration Act (Second Edition) at page 367 ^ ^ 

1960 Mad. 244 (Pr. 9) [ A. I. R. V 47 C 77 1 — Rama&Viamx J. — It la in- 
teresting in this oonneotion to note that the A. I. R. Commentaries on the Registration 
Act (Second Edition) at pages 626 to 630. after an elaborate discussion of 
case-law and the principles of S. 77 of the Registration Act. mention at p. 530 that 

the view expressed by Abdur Rahman J.. is correct. 

STAMP ACT, 1899. 

1967 Him. Pra. 29 (31) (Pr. 11) I A. I. R. V 54 C 9) - 0™ 

"From the langnage, oaed in the doopment, it ie capable of failing wilhin the defin Mon 
of a bond, as defined in enb-e. (5) (b) of S. 2, Stamp Act, and also within the defin^oB 
of a promissory note, under eub.e. (22) of that eeetion. The maxim being f (H fM 
generalibuB derogant, an inotroment which satisfies the detoition under s«t.s. (5) ( ) 
must be held to be taken out of the more general definition m eub-s. (22), vide A. I. K. 
Commentaries on the Stamp Act, p. 70.* 

TRANSFER OF PROPERTY ACT, 1882. 

1964 Punj. 210 (211)(Pr.4)IA.I.R. V 51 C 521-S. S. Dulat 
n. 2. Mahajan J. — "It is significant that the provisions of this section (S. 1^11. i. r. 
Act) have never been applied as a rule of et^uity. justice or good conscience by any ol 
the High Courts in the territories to which this provision is not made 
S. 1 of the T. P. Act. whereas a number of cases will be found at page 173. Note 4, 
' of Ohitaley’s Transfer of Property Act. Vol. I. where principles underlying the provi- 
sions of the Transfer of Pronorty Act have been so anulied 

1961 Mad. 28 (30) (Pr. 7) [A. I. R. V 48 C 7] - Bamaswamt X *- ^ 

connection the learned District Munsif has pertinently pointed out the 
the decision in Gopal Chandra Das v. Harendra Nath Datta. 63 Ind, Cas. 483 (Oal.J 
.... This decision has been cited with approval in the 

on the Transfer of Property Act by CJhitaley and Annaji Rao, Third Edition (1950; 
page 1861.** ^ 0 

A. I. R. MANUAL (2HD EDH.) JUDICIAIA](^AtPBEWED 

TAGANNADHACHARYULU J. C.— “ArticI©t444of-th^on8ti©ition) 
orotects all persons from discrimination by the legislative as well as executive 
ol^ans of the State. Vide Note 8, Page 26^ of A. 1. R. Maajial Vol. 3, 

2nd Edn ** — 1966 Afanipur 6S ( 63) (Pr. 16) [A. I. B.V 66 C 2BJ 

P. N. RAMASWAMI J. ‘‘For an exhaustive citation of the ^l^vant 
cases (on S. 10, Cattle Trespass Act, 1871), see the most welcome 2nd (W60) 
Edn. of the A. I. R. Manual Vol. I referring to A. I. R. 1947 Pat. 1^2 — 47 
Cri. L. J. 086; A. I. R. 1943 Sind 152 = 44 Cri. L. J. 761 ; A. I. R. Lah 
281—17 Cri. L. J. 63 ; A. I. R. 1919 Cal. 93—20 Cri. L. J. 398. —4. 1. B. 2960 

Mad. 881 (832)^1960 Cri. L. J 982 (983). ^ ^ /wov>i 

—See aUoL A. 7. B. 1960 Mad. ridS (446) == I960 Grt. h. X 1840 (1344) 
[Vol. 4 of the A. I. B. Mantbal (2nd Edn./ ref erred to.] 



